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STATE OF MICHIGAN 

IN THE 9^'' JUDICIAL CIRCUIT COURT FOR THE COUNTY OF KALAMAZOO 

CONSUMERS ENERGY COMPANY, 

Plaintiff, 
Case No. 1 9-HIjP~CC 

V 
Hon. Alexander C. Lipsey 

BRIAN STORM, ERIN STORM, and LAKE 
MICHIGAN CREDIT UNION, 

Defendants. 

Nilcole L. Canute (P68713) 
Richard M. Wilson, Jr. (P29717) 
Attorneys for Plaintiff 
Mika Meyers, PLC 
900 Monroe NW 
Grand Rapids, MI 49503 
(616) 632-8000 

COMPLAINT FOR CONDEMNATION OF INTERESTS IN LAND 

There is no other pending or resolved civil 
action arising out of the transaction or 
occurrence alleged in this complaint. 

Plaintiff Consumers Energy Company ("Consumers Energy"), thi-ough its attorneys, 

hereby states as follows for its complaint for condemnation of interest in land ("Complaint"): 

PARTIES. JURISDICTION AND VENUE 

1. Consumers Energy is a Michigan coi-poration and public utility organized and 

existing under Public Act 238 of 1923, MCL §§ 486.251, etseg., as amended, for the purposes of 

generating, manufacturing, producing, gathering, storing, transmitting, distributing, transforming, 

selling and supplying electric energy and gas to the public generally, with a principal address of 

One Energy Plaza, Jackson, Michigan 49201. 

02552690 1 

1 

App. 001b

R
EC

EIV
ED

 by M
SC

 12/20/2021 10:30:09 A
M



2. Defendants Brian Storm and Erin Storm, husband and wife, have an address of 

2035 Broadway, Kalamazoo, MI 49008 and own the underlying real property located in 

Kalamazoo County, Michigan that is at issue in this Complaint, and is further identified as follows 

("Property"): 

Lot 33 of Hurni's University Hills, according to the plat thereof, 
recorded in Liber 28 of Plats, Page 3, Kalamazoo County Records. 
Being part of the Northeast 1/4 of Section 29, T2S, Rll W. 

Parcel ID: 06-29-220-033 

Commonly Icnown as: 2035 Broadway, Kalamazoo, MI 49008 

3. Defendant Lake Michigan Credit Union has, or claims to have, an interest in the 

Property as a mortgagee that falls within the definition of an "owner" under the Michigan Uniform 

Condemnation Procedures Act, Public Act 87 of 1980, MCL §§ 213.51, et seq. ("UCPA"), and 

has an address of 5540 Glenwood Hills Parkway SE, Grand Rapids, MI 49512. 

4. The Defendants named above are the only persons appearing in the records of the 

Kalamazoo County Register of Deeds that meet the definition of an "owner" of the Property under 

the UCPA. 

5. Upon infoimation and belief, none of the Defendants, nor anyone else who may 

have an interest in the Property as an "owner" as defined under the UCPA, is under the age of 18 

or is otherwise incapable of defending themselves. 

6. Consumers Energy is authorized to use the power of eminent domain to condemn 

interests in real property pursuant to Michigan law, including, but not limited to, MCL § 486.252 

and the UCPA. 

7. Consumers Energy is not required by law to obtain a certificate of public necessity 

before acquiring tlie interests in the Property described in this Complaint. 

2 
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8. Upon infomiation and belief, the Property does not lie within a known mineral zone 

of iron ore, copper, or coal. 

9. On Februaiy 22, 2019, Consumers Energy submitted the attached, unitary good 

faith offer, pursuant to MCL § 213.55(1), to ail Defendants listed above offering to purchase an 

easement over the Property and establishing estimated just compensation of $7,500.00 for such 

easement based upon appraisals dated as of February 18, 2019 and June 25, 2018. (Exhibit A: 

Good Faith Offer). No Defendant accepted the good faith offer. 

10. The Property is located in Kalamazoo County, Michigan, so venue is proper in this 

Court, pursuant to MCL § 213.55(1). 

11. In conjunction with filing this Complaint, Consumers Energy deposited the amount 

of $7,500.00 with the Kalamazoo County Treasurer as estimated just compensation to be disbursed 

amongst Defendants as provided by further order of this Coint, pursuant to MCL §213.58. A copy 

of the Treasurer's receipt is attached hereto, marked Exhibit B, and incorporated herein by 

reference. 

GENERAL ALLEGATIONS 

12. Consumers Energy incorporates the allegations of all preceding paragraphs as 

though fully restated here, 

13. Consumers Energy is a public utility providing electricity and natural gas to nearly 

6.8 million of Michigan's 10 million residents, in all 68 Lower Peninsula counties. 

14. Specifically, Consumers Energy provides electric service to customers in the City 

of Kalamazoo, in Kalamazoo County, which are currently served by Consumers Energy's 46,000-

volt ("46-kV") Lindbergh to Phillips 46 kV Line. 

02552690 1 
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15. The Lindbergh to Phillips 46 kV Line serves a total of approximately 8,220 electric 

customers in Kalamazoo County, thi'ough the Kendall and Oakwood Substations. 

16. The Lindbergh to Phillips 46 kV Line, insofar as relevant to the Property, is located 

entirely within the public rights of way in the City of Kalamazoo and in most places is less than 

ten feet inside the right of way line of the highway. 

17. Consumers Energy has no easement across the Property described in this Complaint 

for the Lindbergh-Phillips 46 kV Line and therefore has no easement rights to trim trees or remove 

other obstructions along its route that pose a danger to the integrity of the Lindbergh to Phillips 46 

kV Line and thi'eatcn the reliability of the service provided by the Lindbergh to Phillips 46 kV 

Line to its many customers served by that line. Likewise, Consumers Energy has no easement 

rights in the Property described in this Complaint which permit its construction and maintenance 

crews to service the Lindbergh to Phillips 46 kV Line as located just west of the western boundary 

of the Property. 

18. Consumers Energy has, therefore, determined that it is necessary in order to 

properly maintain the Lindbergh to Phillips 46 kV Line and improve the reliability of that line to 

acquire rights in the form of an easement interest in the Property described in this Complaint to 

manage vegetation that grows on the Property in proximity to the Lindbergh to Phillips 46 kV Line 

but which threatens the reliability and integrity ofthe Lindbergh to Phillips 46 kV Line. Likewise, 

Consumers Energy has determined that it is necessary in order to properly maintain the Lindbergh 

to Phillips 46 kV Line to acquire rights in the form of an easement interest in the Property described 

in this Complaint to permit its construction and maintenance crews to work on the Lindbergh to 

Phillips 46 kV Line from a location outside of the property on which it is located. 

02552690] 
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19. Without this improvement to its electric system, Consumers Energy will be unable 

to meet its obligation to provide reliable electric service to customers served by the Lindbergh to 

Phillips 46 kV Line. 
1 

20. The form of easement Consumers Energy seeks to obtain in this matter is attached ' 
^ ^ t  

hereto, marked Exhibit C and incorporated herein by reference. 

THE PROPERTY AND INTERESTS TO BE ACQUIRED 

21. Consumers Energy incorporates the allegations of all preceding paragraphs as 

though fully restated here. 

22. The specific location in connection with the Property is shown on Exhibit D and 

the ovei-all route of the Lindbergh to Phillips 46 kV Line is shown on Exhibit E, attached hereto 

and incorporated herein by reference. Together with the other documents attached to this 

Complaint, these materials constitute Consumers Energy's plan showing the property rights to be 

acquired through this action. 

23. As part of operating the Lindbergh to Phillips 46 kV Line, Consumers Energy has 

determined that it is necessary to acquire permanent easements and right of entry across the 

Propeity for vegetation management and the performance of construction and maintenance 

activities, as stated in the recorded declaiation of taking, attached hereto, marked Exhibit F and 

incorporated herein by reference. 

24. The easement rights to be acquired generally include a perpetual easement and right 

of entry for purposes of cutting, trimming, removing, desti'oying, or otherwise controlling any or 

all trees and brush now or hereafter standing or growing within forty (40) feet of the Lindbergh to 

Phillips 46 kV Line (and within eighty (80) feet of the line for danger trees in excess of 35 feet in 

height) and that ai'e within the Easement Area (as defined more fully in Exhibit C); for tlie purpose 
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of controlling and prohibiting the construction of buildings and structures within twenty (20) feet 

of the Lindbergh to Phillips 46 kV Line; and for purposes of constructing, operating, maintaining, 

inspecting (including aerial patrol), surveying, replacing, reconstructing, improving, removing, 

relocating, changing the size of, enlarging, and protecting Consumers Energy's facilities located 

on lands adjoining and adjacent to the Property described in this Complaint, all as more fully 

described on Exhibit C. 

25. In accordance with section 5 of the UCPA, being MCL 213.55, Consumers Energy 

states that within 21 days after a given Defendant is served (or within 28 days after service by mail 

or outside of Michigan, or within such other date set by the Court), if such Defendant wishes to 

challenge the necessity of acquisition of all or part of the rights that Consumers Energy seeks to 

acquire in the Property for the purposes described in this Complaint, the Defendant may file a 

motion asking that necessity be reviewed, pursuant to MCL § 213.56(1). 

26. As noted in the good faith offer, Exhibit A, Consumers Energy waives the right to 

bring federal or state cost-recovery actions against the cun-ent owners of the Property. 

COUNT I—CONDEMNATION 

27. Consumers Energy incorporates the allegations of all preceding paragraphs as 

though fully restated here. 

28. Pursuant to MCL 486.252, the UCPA and other applicable Michigan law, 

Consumers Energy is authorized to use the power of eminent domain to acquire property necessary 

for conducting its duly authorized business as a public utility. 

29. Consumers Energy has made a unitary, good faith offer to Defendants for payment 

of estimated just compensation of $7,500.00 in exchange for the necessary rights to be acquired in 

the Property, which good faith offer was not accepted. 
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30. Consumers Energy has deposited the total estimated just compensation of 

$7,500.00 with the Kalamazoo County Treasurer, to be disbursed in accordance with the further 

order of this Court, pursuant to MCL § 213.58. 

31. Consumers Energy has met all requirements of Michigan law necessary to exercise 

the power of eminent domain and acquire the stated interests in the Property. 

32. If a timely motion to challenge necessity is not filed pursuant to MCL § 213.56(1), 

necessity for the easement and right of entry for the vegetation management and construction and 

maintenance rights sought in this case will be conclusively presumed to exist, the right to have 

necessity' reviewed or fuither considered will be waived, and the rights to be acquired in the 

Property will vest in Consumers Energy as of the date this Complaint was filed with the Court. 

33. Upon confirmation of necessity by the Court, the estimated just compensation 

deposited with the Kalamazoo County Treasurer and the right of just compensation will vest in 

any Defendants who are entitled to same according to their respective interests in the Property, 

and will be paid in accordance with further orders of the Court, pursuant to MCL § 213.58 

WHEREFORE, Consumers Energy respectfully requests that the Court enter an order 

granting the following relief: 

A. Setting a hearing to (1) enter the default of any Defendant that has been properly 

served but has not filed a timely response to the Complaint, and if a default is 

entered, enter judgment and direct payment to such Defendant of the sum of money 

stated in the declaration of taking to be just compensation for the taking according 

to the Defendant's interest in the Property; (2) address any motion challenging 

necessity that any Defendant may file in response to the Complaint; (3) determine 
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D. 

E. 

the disposition of any Defendant that could not be located or served; and (4) take 

any other action permitted under the UCPA or applicable Michigan law; 

Confirming the necessity of the easement and right of entry for vegetation 

management and construction and maintenance rights along the Lindbergh to 

Phillips 46 kV Line, that Consumers Energy's easement rights vested as of the date 

it filed the Complaint, and that Consumers Energy may take immediate possession 

of its easement rights that were acquired upon entry of the order; 

Establishing dates for any necessary pretrial proceedings and trial to ascertain and 

determine the amount of just compensation that is owed to any Defendant who has 

contested the amount of just compensation offered by Consumers Energy for 

acquisition of rights to the Property; 

Ordering the Kalamazoo County Treasurer to disburse the estimated just 

compensation of $7,500.00 in accordance with order of the Court; 

Taking any further action necessary to effectuate Consumers Energy's acquisition 

of the necessary rights in the Property; and 

Awarding any further relief provided under Michigan law. 

Respectfully submitted, 

Richai'd M. Wilson, Jr. (P29717) 
Attorneys for Plaintiff 
Mika Meyers, PLC 
900 Mom'oe NW 
Grand Rapids, Michigan 49503 
(616) 632-8000 

I R .2019 
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Consume 
One Energy Plaza, Jackson, Ml 49201 

February 22,2019 

Brian Storm and Erin Storm 
2035 Broadway 
Kalamazoo, MI 49008 

Lake Michigan Credit Union 
Sandra Jeliniski, CEO 
5540 Glenwood Hills Parkway SE 
Grand Rapids, MI 49512 

Lake Michigan Credit Union 
Sandra Jelinski, CEO 
P.O. Box 2848 
Grand Rapids, MI 49501-2848 

Re: Easement for the Protection of Electric Facilities, parcel # 06-29-220-033 
Lands in Section 29, T2S, R11W, City of Kalamazoo 
Kalamazoo County, Michigan 

Dear Property Owners; 

Consumers Energy Company ("Consumers Energy") is in the process of securing certain 
rights on the property referenced above (the "Property"). Consumers Energy's acquisition 
of these rights is necessary to maintain the safety and reliability of the existing electric 
facilities that are located adjacent to the Property. These electric facilities are necessary to 
provide adequate service to Consumer's Energy's electric customers. We are writing you 
because you are an "owner" under the Uniform Condemnation Procedures Act. 

The purpose of this letter is to extend Consumers Energy's written offer to purchase a 
permanent easement for the above rights (the "Easement"). A copy of the Easement that 
contains the terms and conditions of the rights being sought is enclosed with this letter. 

Consumers Energy has secured the enclosed Appraisal Report for the property affected by 
the Easement. Based on the enclosed Appraisal Report, Consumers Energy hereby tenders 
a unitary good faith written offer jointly to all owners known to Consumers Energy, as 
listed above, in the amount of Seven Thousand Five Hundred Dollars ($7,500.00) ("Good 
Faith Offer") for the Easement. 

If your review of the appraisal leads you to conclude that Consumers Energy has not 
included items of compensable property or damage for which you intend to claim a right 
to just compensation, you must file a written claim with Consumers Energy within 90 
days from the date of this Good Faith Offer or within 180 days from the date a 
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condemnation complaint is served, whichever is later. The taking of this Easement will 
not require rclocalion, so no federal or slate relocation assistance is included in the Good 
Faith Offer. Ifyoii believe this Is incorrect, please contact me as soon as possible. 

Consumers Energy waives the rigid to bring Federal and Slate cost recovery actions 

substances on the properly. 

Please call me at (517) 788-2225 if you haVe any questions. In any event, a representative 
of Consumers Energy will be contacting you soon to discuss this offer. 

Acceptance of this offer may only be made by a written response to the undersigned. If 
this Good Faith Written Offer Is not accepted by March 25, 2019, a condemnation lawsuit 
may be instiliited, 

Beth Eby 
Project Manager Real Estate Acquisition 
Business Services-Real Estate 

Attachments: Easement for the Protection of Electric Facilities 
Appraisal Report, Genzink Appraisal Company 
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EASEMENT FOR THE PROTECTION OF ELECTRIC FACILITIES 
Lindbergh to Phillips 

SAP# 22787258 
Master Tract# TRN000916034041 
Agreement # MI00000022266 

BRIAN STORM and ERIN STORM, husband and wife, 2035 Broadway, Kalamazoo, Ml 49008. {hereinafter "Owner") 

for $1.00 and other good and valuable consideration [exempt from real estate transfer tax pursuant to MCLA 207.505(f) and 
from State real estate transfer tax pursuant to MCLA 207.526(f)] grants and warrants to 

CONSUMERS ENERGY COMPANY, a Michigan corporation, One Energy Plaza, Jackson, Michigan 49201 {hereinafter 
"Consumers") 

a permanent easement to enter the Easement Area described in the attached Exhibit B (hereinafter "Easement Area") iocated 
In the City of Kalamazoo, County of Kalamazoo, and State of Michigan as more particularly described in the attached Exhibit B 
and 1) to trim, cut down, and otherwise remove and control, without compensation to Owner, any trees, brush, roots, and other 
vegetation standing or growing within the Easement Area, which right is more fuliy defined below in the "Trees and Other 
Vegetation" provision, for the purpose of protecting, maintaining, and providing access to Consumers' facilities, which are 
currently iocated on land contiguous to the Easement Area and Owner's land described in the attached Exhibit A (hereinafter 
"Owner's Land"), which land is currentiy a pubiic road right-of-way (hereinafter "Adjoining Land"); and 2) to utilize the portion of 
the Easement Area described as the 40' Clear Cut area below to, from within the Easement Area, construct, operate, maintain, 
inspect (including aeriai patrol), survey, replace, reconstruct, improve, remove, relocate, change the size of, enlarge, and protect 
a line or lines of electric facilities together with any wires, cables, conduits, crossarms, braces, guys, transformers, electric 
control circuits and devices, communication systems, utility lines, protective apparatus and all other equipment, appurtenances, 
associated fixtures, and facilities that are useful or incidental to or for the operation or protection thereof and located on the 
Adjoining Land, and to conduct such other activities as may be convenient in connection therewith as determined by Consumers 
for the purpose of transmitting and distributing electricity, but without the right to locate any of the aforementioned facilities on 
Owner's Land or within the Easement Area pursuant to this Easement. 

Access; Consumers shall have the right of unimpaired access to the Easement Area for any and ali purposes necessary, 
convenient, or incidental to the exercise by Consumers of the rights granted hereunder and Owner shall not Interfere with said 
access by any means. 

Trees and Other Vegetation: Owner shall not plant any trees within that portion of the Easement Area identified as "40' Clear 
Cut" on the Easement Sketches (hereinafter "Easement Sketches") in the attached Exhibit C. Consumers shali have the right 
from time to time hereafter to enter that portion of the Easement Area identified as "40' Ciear Cut" on the Easement Sketches 
in the attached Exhibit C to, without compensation to Owner, trim, cut down, and otherwise remove and control any trees, brush, 
roots, and other vegetation within the "40' Clear Cut" portion of the Easement Area. Consumers shali have the right from time 
to time hereafter to enter that portion of the Easement Area identified as "40' Danger Trees" on the Easement Sketches in the 
attached Exhibit C to, without compensation to Owner, trim, cut down, and otherwise remove and control any trees, brush, roots, 
and other vegetation within the Easement Area that are in excess of 35 feet in height. 
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Buildings/Structures: Owner agrees not to build, create, construct, or permit to be built, created, or constructed, any 
obstruction, buliding, septic system, drain fieid, fuel tank, pond, swimming pool, lake, pit, well, foundation, engineering works, 
installation or any other type of structure over, under, on, or within that portion of the Easement Area identified as 20 No 
Build" on the Easement Sketches in the attached Exhibit C, whether temporary or permanent, without the express authorization 
of Consumers, which may be withheld in Consumers' sole discretion, and which authorization shall be recorded in the register of 
deeds for the county in which Owner's Land Is situated expressly aliowing the aforementioned. 

Rrnund Elevation: Owner shall not materially alter the ground elevation (as shown on the Easement Sketches in the attached 
Exhibit C) within that portion of the Easement Area identified as "40' Clear Cut" on the Easement Sketches in the attached 
Exhibit C, without the express authorization of Consumers, which may be withheld in Consumers' sole discretion, and which 
authorization shall be recorded in the register of deeds for the county in which Owner's Land is situated expressly allowing the 

'aforementioned^ 

Exercise of Easement: Consumers' nonuse or limited use of this Easement shall not preclude Consumers' later use of this 

Easement to its full extent. 

Ownership: Owners covenant with Consumers that they are the lawful fee simple owner of Owner's Land, subject to existing 
easements, restrictions and reservations of record, if any, and that they have the right and authority to make this grant, and that 
they will forever warrant and defend the title thereto against ail claims whatsoever. 

Successors: This easement shall bind and benefit Owner's and Consumers' respective heirs, successors, lessees, licensees, 

and assigns. 

Counterparts: This easement may be executed simultaneously in two or more counterparts, each of which shall be deemed an 
original and all of which together shall constitute one and the same instrument. It is not necessary that ail parties execute any 
single counterpart if each party executes at least one counterpart. 
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Date: 

BRIAN STORM 

ERIN STORM 

Acknowledgment 

The foregoing instrument was acknowledged before me in County, Illinois, 

on by BRIAN STORM and ERIN STORM, husband and wife. 

Notary Public 
^Gounty, iillnois 

Acting in County 

My Commission expires: 

Prepared By; 
Ady Simmons, 10-08-2018 
Consumers Energy Company 
One Energy Piaza 
Jackson, Ml 49201 

After recording, return to: 
Carrie Main, EP7-471 

Consumers Energy Company 
One Energy Plaza 

Jackson, Ml 49201 
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EXHIBIT A 

Owner's Land 

A parcel of land situated and being in the City of Kalamazoo, County of Kalamazoo, State of Michigan described as: 

Lot 33 of Hurni's University Hills, according to the plat thereof, recorded in Liber 28 of Plats, Page 3, Kalamazoo County 
Records. Being part of the Northeast 1/4 of Section 29, T2S, RllW. 

Parcel ID: 06-29-220-033 

02366168 1 Form REFORM/EAS2EL/MJU2015 
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EXHIBITS 

Easement Area 

An area of land m Lot 33 of Hurni's University Hills Subdivision, as recorded In Liber 28 of Plats, Page 3, in Section 29, Township 
2 South, Range 11 West, City of Kalamazoo, Kalamazoo County, Michigan described as follows; Beginning at the Southwest 
corner of said Lot 33; thence N.01''07'16"E., on the West line of said Lot, 100.00 feet to the Northwest corner of said Lot; 
thence S.88"52'44"E., on the North line of said Lot, 70.08 feet; thence S.O0''53'O2"W., parallel with the centerllne of the 
existing 46kV overhead electric line, 100.00 feet to the South line of said Lot; thence N.88''52'44"W., on said South Lot line, 
70.49 feet to the point of beginning. 
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EXHIBIT C 

Easement Sketches 
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EASEMENT SKETCH 
Lindberiqh-Phillips 46 kV Line 

Tax ID #0G-2D-220-033 

SCALE: 1"=30' 

15 30 

Basis of Bearing^ 
Michigan 5tate Plane Coordinate System 

S o J t h  Z o n e  { N A D S 3  2 0 I I )  
Referenced to Mamazoo CORS 
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SECTION 29 
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I- SCHUELKE 
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lO\ SURVEYOR ;Si 
%%• No. /W 
m*.. 63594 

Surveyor's Notes 
Property boundary shown is approximate, The lot dimensions shown 
hereon are record dimensions provided for reference. 

2) The existing 4ekV centerhne was located in the field and dimensions 
shown from said existing centerline are depicted accurately. 

3) Not all improvements and utilities are shown. 
4) Parcel is described per title report provided by Consumers Energy. 
5) No Build Area - I 029 Sc^. Pt., Clear Cut Area - 3029 Sg. Pt. 

(Including 1029 5g. Pt. of No-Build), Danger Tree Area - 4000 Sg. Ft. 
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Revision A (4/27/16) Added No Build, Clear Cut, t Danger Tree easement areas. Added ground shots within easement areas 

Consumers Energy 

mmt 
surveying solutions, inc. 

Storm Parcel 
NE I lA Section 29 

T2S, RIIW 
City of Kalamazoo 
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EASEMENT SKETCH 
Lmdberg^h-Phillips 4G kV line 

Tax ID #06-29-220-033 

40' 
Danger Trees 

[wiiicMea Ai/e 
SCALE: 1"=30' 

Basis of Bearing^ 
Michigan State Flare Coordinate System 

S o u t h  Z o n e  ( N A D 6 3  2 0 I I )  
Referenced to f^lamazoo CORS location Map 
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4) Parcel is described per title report provided by Consumers Energy. 
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EASEMENT SKETCH 
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h OWNER: BRIAN & ERIN STORM 
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Township 2 South, Range I ) West, City of K.alama200, Kalamazoo County. Michigan described as follows: Beginning at the 
Southwest corner of said Lot 33; thence N.O I "07' I C'E,, on the West line of said Lot, 100.00 feet to the Northwest 
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the ccnterline of the existing 4ekV overhead electric line, 100.00 feet to the South line of said Lot; thence 
N.fl6°52'44'W., on said South Lot ime, 70.49 feet to the point of beginning. 

Revision A (4/27/1 fl): Added No Build, Clear Cut, » DangerTree easement areas. Added ground shots within easement areas 
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APPRAISAL REPORT: 

Brian and Erin Storm 
2035 Broadway Avenue 

City of Kalamazoo 
Kalamazoo County, Michigan 

Lindbergh to Phillips Project 
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GENZINK APPRAISAL COMPANY 
Market Analysis Real Estate Appraisal Consulting 

February 18, 2019 

Ms. Beth Eby 
Consumers Energy Company 
One Energy Plaza 
Jackson, MI 49201 

RE: Appraisal Report: Brian and Erin Storm, 2035 Broadway Avenue, City of Kalamazoo, 
Kalamazoo County, Michigan, Lindbergh to Phillips Project 

Dear Ms. Eby: 

The purpose of this Appraisal Report is to determine the market value of the fee simple estate 
before the taking, and the market value of the fee simple estate (subject to an easement for the 
protection of electric facilities) after the taking, as of October 25, 2018. The taking consists of 
an easement for the protection of electric facilities. 

The primary intended user of the appraisal is Consumers Energy Company. The sole intended use 
of the appraisal is to assist the client in determining just compensation to be paid to the property 
owner as a result of the taking. The appraisal is not intended for any other use or to be relied upon 
by any other party. 

Based upon the location of the easement and the property rights granted, we determined there is 
no diminution in value to the remaining property and building improvements, after the taking. 
Therefore, the subject property will be appraised "as vacant land" in the valuation analysis 
before and after the taking. 

This is an Appraisal Report, which is intended to comply with the reporting requirements set 
forth under Standards Rule 2-2(a) of the Uniform Standards of Professional Appraisal Practice. 
The appraiser is not responsible for unauthorized use of this report. 

Data, information and calculations leading to the value conclusion are incorporated in the report 
following this letter. The report, in its entirety, including all assumptions and limiting 
conditions, is an integral part of, and inseparable from, this letter. 

The following appraisal sets forth the most pertinent data gathered, the techniques employed and 
the reasoning leading to the opinion of value. The analyses, opinions and conclusions were 
developed based on, and this report has been prepared in conformance with, our interpretation of 
the guidelines and recommendations set forth in the Uniform Standards of Professional Appraisal 
Practice (USPAP), the requirements of the Code of Professional Ethics and Standards of 

1009 44"^ Street, SW, Suite 107 Grand Rapids Ml 49509 Phone (616) 261-5000 Fax (616) 261-5045 
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Ms, Beth Eby 
February 18, 2019 
Page 2 

Professional Appraisal Practice of the Appraisal Institute, and the Uniform Condemnation 
Procedures Act (UCPA). 

The market values of the fee simple estate, both before and after the talcing, as of October 25, 
2018, are as follows: 

Before and After Values 

Vacant Land Market Value Before Taking $52,000 

Vacant Land Market Value After Taking - $44,500 

Difference $7,500 

Loss of Trees and Landscaping + $0 

Total $7,500 

(1) Subject to an easement for the protection of electric facilities. 
(2) Value of landscaping was provided by Aurora Design and 
Appraisal, LLC. 

The market value, after taking, is based upon the hypothetical condition that the easement for the 
protection of electric facilities is in place as of the effective date of value. If this condition is not 
in place, the value conclusion could be impacted. 

Loss of trees and other damages, if any, caused by Consumers Energy Company's use of the 
easement for the protection of electric facilities, if any, will be handled separately from this 
appraisal by Consumers Energy Company. 

In Michigan, appraisers are required to be licensed and are regulated by the Michigan 
Department of Licensing and Regulatoiy Affairs, P.O. Box 30018, Lansing, Michigan 48909. 

Sincerely, 

GENZINK APPRAISAL COMPANY 

Jeffrey G. Genzink, MAI Michael A. Tyska, MAI 
Certified General Real Estate Appraiser Certified General Real Estate Appraiser 

jgg/ads 

1009 44*^ Street, SW, Suite 107 Grand Rapids Ml 49509 Phone (616) 261-5000 Fax (616) 261-5045 
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SECTION L SUMMARY OF SALIENT FACTS 
Aerial View - Before Taking 

Source: City ofKalamazoo GIS (2013 Imagery) 

Location: 

Owner: 

Type of Property: 

Zoning: 

Permanent Parcel No.: 

Property Rights Appraised 
Before Taking: 
After Taking: 

2035 Broadway Avenue, City ofKalamazoo, Kalamazoo County, 
Michigan 

Brian and Erin Storm 

Residential 

RS-5, Residential Single-Dwelling 

06-29-220-033 

Fee simple estate 
Fee simple estate (subject to an easement for the protection of 
electric facilities) 

Description - Before Taking: The mostly level site is rectangular in shape and contains 17,500 
SF (0.402 acres) of net land area, excluding road right-of-way. 
The site has 100 feet of frontage along Broadway Avenue. The 
property is improved with a single-family residence. 

1 
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Description of Taking: The taking consists of an easement for the protection of electric 
facilities. The easement is being acquired by Consumers Energy 
Company to properly and safely maintain and operate its 46 kV 
high voltage distribution line. The easement grants the rights to 
clear cut all trees and brush within 40 feet of the Lindbergh to 
Phillips Line, and to trim or remove all trees in excess of 35 feet 

____ iniieight and located between 40 and 80 feet from the 
distribution line. In addition, the easement restricts the 
construction of buildings and structures within 20 feet of the 
distribution line. 

Description - After Taking: Because the taking is an easement, the net land area of the subject 
property does not change from before the taking. The total 
easement area contains 7,029 SF, excluding easement area 
located in the road right-of-way. The easement area includes 
1,029 SF of no build and clear cut area, 2,000 SF of clear cut 
only area and 4,000 SF of danger tree area. The building 
improvements are located outside of the no build easement area. 

Highest and Best Use 
"Before Taking" 

As Vacant: 
As Improved: 

"After Taking" 
As Vacant: 
As Improved: 

For residential use 
For continued residential use 

For residential use 
For continued residential use 

Effective Date of Value: October 25,2018 

Inspection Dates: 

Market Values: 

March 20 and October 25, 2018 

Vacant Land Market Value Before Taking 
Vacant Land Market Value After Taking 
Difference 
Loss of Trees and Landscaping 
Total 

$52,000 
$44,500 

$7,500 
+ 0 

$7,500 
(1) Subject to an easement for the protection of electric facilities. 
(2) Value of iandscaping was provided by Aurora Design and 
Appraisal, LLC. 

Loss of trees and other damages, if any, caused by Consumers 
Energy Company's use of the easement for the protection of 
electric facilities, if any, will be handled separately from this 
appraisal by Consumers Energy Company. 

2 
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Extraordinary Assumption: None 

Hypothetical Condition: The market value, after taking, is based upon the hypothetical 
condition that the easement for the protection of electric facilities 
is in place as of the effective date of value. If this condition is 
not in place, the value conclusion could be impacted. 

Intended User: Consumers Energy Company 

Intended Use: To assist the client in determining just compensation to be paid 
to the property owner as a result of the taking. 

Appraisal File No.: 4117-18 

3 
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SECTION IL SCOPE OF WORK 

Purpose: The purpose of this Appraisal Report is to determine the market value of the fee simple 

estate before the taking, and the market value of the fee simple estate (subject to an easement for the 

protection of electric facilities) after the taking, as of October 25, 2018. The taking consists of an 

easement for the protection of electric facilities. 

Larger Parcel: The tests for the "larger parcel" include unity of use, unity of ownership and 

contiguity. The subject property consists of parcel no. 06-29-220-033 owned by Brian and Erin 

Storm. The property is used for residential purposes and is improved with a single-family 

residence. 

Property Identification: The subject property is located along the east side of Broadway Avenue, 

north of Winchell Avenue, City of Kalamazoo, Kalamazoo County, Michigan. The common street 

address is 2035 Broadway Avenue, Kalamazoo, Michigan. 

Extent of Inspection: A drive-by inspection from the public road right-of-way was completed on 

March 20 and October 25,2018 by Mr. Jeffrey Genzink and Mr. Michael Tyska. The property owner 

was offered the oppoitunity to complete an interview with us regarding this appraisal and we also 

requested permission for an on-site inspection. The offer was made in the form of a lettei mailed via 

the United States Postal Service and we received confirmation that the letter was delivered on October 

16, 2018. The owner did not respond to our request for an interview and on-site inspection. 

Effective Date: October 25, 2018 

Client: Consumers Energy Company 

Intended User: The primary intended user is Consumers Energy Company. 

Intended Use: The sole intended use of the appraisal is to assist the client in determining Just 

compensation to be paid to the property owner as a result of the taking. The appraisal is not intended 

for any other use or to be relied upon by any other party. 

Type of Opinion: The type of opinion is market value. The definition used in this report is as follows 
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a. The highest price estimated in terms of money that the propeity will bring if exposed 
for sale in the open market with a reasonable time allowed to find a purchaser buying 
with knowledge of all of the uses and purposes to which it is adapted and for which it 
is capable of being used. 

b. The amount which the property would bring if it were offered for sale by one who 
desiredr-butwas not obliged,_to_sell^_an_djw_as bought by one who was willing, but not 
obliged, to buy. 

c. What the property would bring in the hands of a prudent seller, at liberty to fix the 
time and conditions of sale. 

d. What the property would sell for on negotiations resulting in sale between an owner 
willing, but not obliged, to sell and a willing buyer not obliged to buy. 

e. What the property would be reasonably worth on the market for a cash price, 
allowing a reasonable time within which to effect a sale. 

(Source: Michigan Model Civil Jury Instructions 90.06) 

Just Compensation: The definition of just compensation used in this report is as follows: 

Just compensation is the amount of money which will put the person whose property has 
been taken in as good a position as the person would have been in had the taking not 
occurred. The owner must not be forced to sacrifice or suffer by receiving less than tull 
and fair value for the property. Just compensation should enrich neither the individual at 
the expense of the public nor the public at the expense of the individual. 

The determination of value and just compensation in a condemnation case is not a matter 
of formula or aitificial mles, but of sound judgment and discretion based upon a 
consideration of all of the evidence you have heard and seen in this case. 

In determining just compensation, you should not consider what Consumers Energy 
Company has gained. The value of the property taken to Consumers Energy Company 
and to its customers is not to be considered in any way. 

(Source: Michigan Model Civil Jury Instructioyis 90.05) 

Loss of trees and other damages, if any, caused by Consumers Energy Company's use of the easement 

for the protection of electric facilities, if any, will be handled separately from this appraisal by 

Consumers Energy Company. 

Partial Taking: The appraisal involves what is known as a "partial taking"; that is to say, the property 

being acquired by Consumers Energy Company is part of a larger parcel under the control of the 

owner. The definition of partial taking used in this report is as follows: 
5 
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When only part of a larger parcel is taken, as is the case here, the owner is entitled to 
recover not only for the property taken, but also for any loss in the value to his or her 
remaining property. 

The measure of compensation is the difference between (1) the market value of the 
entire parcel before the taking and (2) the market value of what is left of the parcel after 
the taking^ — —~— — 

In valuing the property that is left after the taking, you should take into account various 
factors, which may include: (1) its reduced size, (2) its altered shape, (3) reduced access, 
(4) any change in utility or desirability of what is left after the taking, (5) the effect of 
the applicable zoning ordinances on the remaining property, and (6) the use which 
Consumers Energy Company intends to make of the property it is acquiring and the 
effect of that use upon the owner's remaining property. 

Further, in valuing what is left after the taking, you must assume that Consumers Energy 
Company will use its newly acquired property rights to the full extent allowed by the 
law. 

(Source: Michigan Model CivilJury Instructiois 90.12) 

Effect of Proposed Public Improvement: The definition of effect of the proposed public improvement 

is as follows: 

The process of determining the value on the date of taking may be complicated by the 
condemnor's actions leading up to the taking, if those actions have had an effect on the 
market value of the property. 

In such case, you must disregard any change in value resulting from such actions and 
grant compensation on the basis of what the market value of the property would be if 
such actions had not occun-ed. In other words, in airiving at market value you should 
disregard any conditions which may exist in this area resulting fi'om the prospect of 
condemnation for this project and the other proceedings leading up to this condemnation 
case. 

You should determine the value of the property as though this project had not been 
contemplated. 

This does not mean that the announcement of the project acts to insulate the properties 
concerned from normal economic forces. The market may go up or down, the property 
may deteriorate or be improved, and you should recognize those factors. However, a 
change in value directly traceable to the prospect of this condemnation should not 
penalize either owners or the public. By the same token, you should disregard any 
increases in value which may have occurred by reason of the prospect of the completion 
of the project. 

(Source: Michigan Model Civil Jury Instructions 90.15) 
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General Effects: The definition of general effects used in this report is as follows: 

The general effects of a project for which property is taken, whether actual or 
anticipated, that in varying degrees are experienced by the general public or by property 
owners from whom no property is taken, shall not be considered in determining just 
compensation. A special effect of the project on the owner's property that, standing 
alone7AVouM-eonstitute^-takiftg-0f-private^repei1y-under-^eGt4Qn^^f-articleJCofthe-
state constitution of 1963 shall be considered in determining just compensation. To the 
extent that the detrimental effects of a project are considered to determine just 
compensation, they may be offset by consideration of the beneficial effects of the 
project. 

(Source; 77ie Uniform Condemnation Procedures Act, Act 87 of1980, 213.70(2)) 

Property Rights Appraised: The ownership interest appraised, before taking, is fee simple estate, 

which is defined as follows: 

Absolute ownership unencumbered by any other interest or estate, subject only to the 
limitations imposed by the governmental powers of taxation, eminent domain, police 
power, and escheat. 

(Source: TJie Dictionary of Real Estate Appraisal, ^''Edition, 2015, Appraisal Institute, Chicago, III, p. 90) 

The ownership interest appraised, after taking, is fee simple estate (subject to an easement for the 

protection of electric facilities). An easement is defined as follows: 

The right to use another's land for a stated purpose. 

(Source: The Dictionary of Real Estate Appraisal. ^''Edition, 2015, Appraisallnstitute, Chicago, 111, p. 71) 

Extraordinary Assumption: None 

Hypothetical Condition: The market value, after taking, is based upon the hypothetical condition 

that the easement for the protection of electric facilities is in place as of the effective date of value. 

If this condition is not in place, the value conclusion could be impacted. 

Type and Extent of Valuation Analysis Applied: To determine the market values of the fee simple 

estate, both before and after the taking, we relied upon the sales comparison approach. We 

considered, but did not develop the income capitalization approach or the cost approach because 

they were not considered applicable to arrive at credible results. 
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Type and Extent of Market Data Considered: Based upon the location of the easement and the 

propeity rights granted, we determined there is no diminution in value to the remaining property 

and building improvements, after the taking. Therefore, the subject propeity will be appraised "as 

vacant land" in the valuation analysis before and after the taking. 

The extentofcollecting, confirming and analyzing the market dafa'foTuse in"the sales comparison-

approach was based properties located in the City of Kalamazoo in the Kalamazoo School District. 

Research sources included the Genzink Appraisal Company internal database, public records, MLS 

data and market participants. The data was confirmed with public records, MLS and/or a third party 

such as a real estate broker or property owner where available. 

Noncompensable Items: The indicated value in this report does not include damages that, even if 

existent, are considered to be noncompensable items in eminent domain proceedings within the 

State of Michigan, and specifically does not include loss of profits, goodwill, loss of sentimental 

value, cost of moving personal property, circuity of travel after construction completed, loss of use 
of public streets for private business, expenses and inconvenience during construction, value to 
owner, speculative future use, intended future use of property, failure to provide access where none 

previously existed, diversion of traffic, adding together components of land and divider strip. 

(Source: Noncompensable Items of Damage in EminerU Domain Proceedings and Michigan Law Regarding 
Benefits, Michigan Department of Transportation 0633A, 09/05) 

Type of Report: This is an Appraisal Report, which is intended to comply with the reporting 

requirements set forth under Standards Rule 2-2(a) of the Uniform Standards of Professional 

Appraisal Practice, The appraiser is not responsible for any unauthorized use of this report. 

The following appraisal sets forth the most pertinent data gathered, the techniques employed and the 

reasoning leading to the opinion of value. The analyses, opinions and conclusions were developed 

based on, and this report has been prepared in conformance with, our interpretation of the guidelines 

and recommendations set forth in the Uniform Standards of Professional Appraisal Practice 

(USPAP), the requirements of the Code of Professional Ethics and Standards of Professional 

Appraisal Practice of the Appraisal Institute, and the Uniform Condemnation Procedures Act 

(UCPA). The appraisal includes the real property only, excluding personal property, trade fixtures, 

machinery, equipment or intangible items. 
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SECTION in. GENERAL DATA 
PROPERTY IDENTIFICATION 
The subject property is located along the east side of Broadway Avenue, north of Winchell Avenue, 

City of Kalamazoo, Kalamazoo County, Michigan. The common street address is 2035 Broadway 

Avenue, Kalamazoo, Michigan. 

LEGAL DESCRIPTION 
The legal description for the subject property (before the taking) was obtained from the Easement 

for the Protection of Electric Facilities (Exhibit A) and is located in the Addendum section of this 

report. 

OWNERSHIP 
The current owners are Brian and Erin Storm. 

PRESENT USE AND OCCUPANCY OF THE PROPERTY 
The property is improved with a single-family residence. According to public records, the 

residence is owner occupied, 

SALES HISTORY OF THE PROPERTY 
According to public records, the current owners purchased the subject propeity on December 2, 

2015. The sale price was $271,500 and public records indicate this was an arm's length transaction. 

The property was listed for sale on the MLS. 

There have been no other known sales of the subject property in the last five years, and there are no 

known pending offers. 

ZONING 
The subject propeity is zoned RS-5, Residential Single-Dwelling. Permitted uses include detached 

dwelling; cluster housing development; adult foster care family home (6 or fewer residents); foster 

family group home (5 or 6 children); foster family home (4 or fewer children); open space/nature 

preserve; parks/recreation facility; government office; public safety substation; family day-care 
home (6 or fewer residents); building-mounted wind energy units and small freestanding (not 

primary use) wind energy units. Special uses include community sei-vice center; drop-in center; 

cultural exhibits, libraries and museums; postal service; religious assembly; school; utilities and 
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public service; group day-care home (7 to 12 residents); cemeteries and mausoleums. The zoning 

requirements applicable to the subject property are as follows: 

Zoning Requirements 

Minimum Lot Area 

Maximum Lot Coverage 

Zoning 

Minimum-tohWidthyFrontage—66-feet 

7,500 SF 

Subject Property 

Conforms 

Conforms 

45% impervious cover Conforms 

Minimum Front Yard 

Minimum Side Yard 

Minimum Rear Yard 

Maximum Building Height 

25 feet 

8 feet 

25 feet 

35 feet 

Conforms 

Conforms 

Conforms 

Conforms 

The subject propeity is in conformance with the above zoning requirements. The appraisal assumes 

that the property is legal and conforming to zoning and, as may be applicable, is in conformance 

with all applicable governmental regulations including building, fire and health code restrictions 

and requirements. 

The City of Kalamazoo master plan designates the future land use of the subject propeity as Rl, 

Residential. 

NEIGHBORHOOD DATA 
The objective of a neighborhood analysis is to determine perceivable patterns of growth, structure 

and change that may detract from or enhance property values. The following analysis describes 

neighborhood boundaries, transportation, public services, land uses and neighborhood life cycles. 

A neighborhood map locating the subject property is provided on the following page. 

Neighborhood Boundaries: The neighborhood is located in the City of Kalamazoo, Kalamazoo 

County, Michigan. The neighborhood boundaries are Stadium Drive/Howard Street (north), 

Portage Street (east), S. Drake Road (west) and Parkview Avenue/Cork Street (south). The 

neighborhood is located approximately two miles south of the central business disti'ict of the City of 

Kalamazoo and approximately three miles northwest of the Kalamazoo/Battle Creek International 

Airport. 

Transportation: There is a good network of primary and secondary roads serving the 

neighborhood. Stadium Drive is a primary east/west travel route and S. Westnedge Avenue is a 

primary north/south travel route. Access to 1-94 is available south of the neighborhood with 
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interchanges at Oakland Drive, S. Westnedge Avenue and Portage Street. Access to US-131 is 

available west of the neighborhood with an interchange at Stadium Drive. 

Public Services: Public services for the area include fire protection by the City of Kalamazoo and 

street maintenance by city and county municipalities. The neighborhood is serviced by public 

utilities such as municipal water, sewer, electric, natural gas and telephone. 

Neighborhood Land Uses: Within the neighborhood boundaries, the land use consists of a mixture 

of commercial, office, industrial, single-family residential, multi-family residential and institutional. 

Commercial and office use is primarily located along the primary thoroughfares including Stadium 

Drive, Howard Street, S. Drake Road, Parkview Avenue, Whites Road, Cork Street, S. Westnedge 

Avenue and Portage Street. Industrial use is primarily located at the east portion of the 

neighborhood between Burdick Street and Portage Street. The majority of residential use includes 

single-family properties with areas of multi-family development. The neighborhood is located in 

the Kalamazoo public school district and other institutional uses include religious facilities. 

Neighborhood Life Cycle: Neighborhoods and their land uses typically evolve through a four-stage 

life cycle that consists of 1) Growth - a period during which the market area gains public favor and 

acceptance; 2) Stability - a period of equilibrium without marked gains or losses; 3) Decline - a 

period of diminishing demand; and 4) Revitalization - a period of renewal, redevelopment, 
modernization, and increasing demand. The subject's immediate neighborhood is considered to be 

in a stage of stability. 
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SECTION IV. DESCRIPTION OF PROPERTY - BEFORE TAKING 

The subject property can best be visualized by the following aerial view and subject photos located 

in the Addendum section of this report. 

Aerial View - Before Taking 

Source; City of Kalamazoo GIS (2013 Imagery) 
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SITE DESCRIPTION-BEFORE TAKING 
The site description is based upon public records, limited title certificate completed by Percheron 

(dated March 29,2018) and a drive-by inspection ofthe site. 

Location: The subject property is located along the east side of Broadway Avenue, north of 

Winchell Avenue, City of Kalamazoo, Kalamazoo County, Michigan. The common street 

address is 2035 Broadway Avenue, Kalamazoo, Michigan. 

Shape/Land Area: The site is rectangular in shape and contains 17,500 SF (0.402 acres) of net 

land area, excluding road right-of-way. The site has 100 feet of hontage along Broadway 

Avenue. 

Ingress/Egress: The subject property has access to Broadway Avenue. 

Topography: The subject site is mostly level. 

Wetlands: The U.S. Fish and Wildlife Service National Wetlands Inventory indicates there are no 

apparent wetlands located on the subject property, 

Soil Types: The appraisal assumes that the soils are suitable to support current and future site and 

building improvements. 

Flood Plain: According to the National Flood Insurance Program map, Community Panel No. 

26077C0188D (Februaiy 17, 2010), the subject property is located within Zone X, areas 

determined to be outside of the 0.2% annual chance flood plain. A flood plain map locating the 

subject property is located in the Addendum section of this report, 

Utilities: Municipal water, sanitary sewer, electric, natural gas and telephone service are available 

to the property. 

Site Improvements: Site improvements include an asphalt paved drive, concrete walkways and 

landscaping consisting of seeded lawn and plantings of trees and shrubbeiy. 

Off-Site Improvements: Broadway Avenue is a two-lane, asphalt-paved roadway with concrete 

curbs and gutters. 
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Easements: The appraisal assumes there are no easements that adversely affect the property, before 

the taking. 

Deed Restrictions: According to the limited title certificate completed by Percheron (dated March 

17, 2018), there is a Declaration of Restrictions recorded in Liber 799, Page 393 for the plat known 

as University Hillsy-which-is-the-loGatien-of the-subject-propeity. 

The appraisal assumes there are no deed restrictions that adversely affect the propeity, before the 

taking. 

Hazardous Waste or Property Contamination: We have no knowledge of the existence of 

hazardous waste or substances, nor contamination that may or may not be present on or near the 

property. There were no obvious signs of hazardous substances or conditions observed during the 

inspection of the property, however, we are not trained or qualified to detect the existence of 

potentially hazardous material. The client is urged to retain an expert in this field to determine if 

the property is affected by hazardous contaminates or material. The value estimate is predicated on 

the assumption that there is no contaminated material on or near the property that would result in a 

lower market value. 

We understand that the client, Consumers Energy Company, waives its rights to bring federal or 

state cost recovery actions against the present owner of the property arising out of a release of 

hazardous substances at the property, and the appraisal reflects this waiver. 

Mineral Deposits: It is not known if any mineral rights have been leased for the subject property, 

or if there are commercially valuable mineral deposits. For the purposes of this appraisal we have 

assumed all mineral rights are part of the subject property and there are no commercially valuable 

mineral deposits. 

Other: To our knowledge there are no easements, deed restrictions, encroachments or 

encumbrances that adversely affect the property, and the appraisal assumes that none exist, before 

the taJdng. 

BUILDING DESCRIPTION 
The property is improved with a single-family residence. According to public records, the 2,775 SF 

building was originally constructed in 1978. 
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HIGHEST AND BEST USE - BEFORE TAKING 
Highest and best use analysis is important in the appraisal process because it provides the 

foundation as to how to proceed with the valuation of the property. It provides the basis on which 

the subject value is estimated, because the market data used to estimate value for the subject is 

predicated on the property's highest and best use. 

In highest and best use analysis, reasonable alternative uses for the property are explored within a 

framework of legal, physical and economic parameters. The defmition of highest and best use is 

relied upon for this appraisal: 

By "highest and best use" we mean the most profitable and advantageous use the 
owner may make of the property even if the property is presently used for a different 
purpose or is vacant, so long as there is a market demand for such use. 

(Source. Michigan Model CivilJury Instructions 90.09) 

The highest and best use of the appraised property is that use which is legally permissible, 

physically possible and provides the highest return. With improved properties, a conclusion of the 

highest and best use is made both as vacant, and as improved. The analysis assuming an improved 

property as vacant is done to test and provide support for the concluded highest and best use as 

improved. 

Highest and Best Use as Vacant: 
Legal Permissible Use: The subject property is zoned RS-5, Residential Single-Dwelling. Permitted 

uses include detached dwelling; cluster housing development; adult foster care family home (6 or 

fewer residents); foster family group home (5 or 6 children); foster family home (4 or fewer 

children); open space/nature preserve; parks/recreation facility; government office; public safety 

substation; family day-care home (6 or fewer residents); building-mounted wind energy units and 

small freestanding (not primary use) wind energy units. Special uses include community service 

center; drop-in center; cultural exhibits, libraries and museums; postal service; religious assembly; 

school; utilities and public service; group day-care home (7 to 12 residents); cemeteries and 

mausoleums. 

The City of Kalamazoo master plan designates the future land use of the subject property as Rl, 

Residential. 
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Physical Possible Use: The subject site has good functional utility for residential use. The U.S. Fish 

and Wildlife Service National Wetlands Inventory indicates there are no apparent wetlands located 

on the subject propeity and the appraisal assumes that the soils are suitable to support future site and 

building improvements. Municipal water, sanitary sewer, electric, natural gas and telephone service 

are available to the property. 

Financial Feasibility/Maximum Profitability. Based upon the legally permissible and physically 

possible uses, the research completed for vacant land sales indicates residential use provides maximum 

profitability for the subject. Therefore, it is our opinion that the highest and best use of the subject site, 

as vacant, before taking, is for residential use. 

Highest and Best Use as Improved: The property is improved with a single-family residence, 

which is considered maximally productive. Therefore, the highest and best use of the subject 

property, as improved, before taking, is for continued residential use. 
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SECTION V. DESCRIPTION OF TAKING 

The taking consists of an easement for the protection of electric facilities. The easement is being 

acquired by Consumers Energy Company to properly and safely maintain and operate its 46 kV 

high voltage distribution line. The easement grants the rights to clear cut all trees and brush within 

40 feet of the Lindbergh to Phillips Line, and to trim or remove all trees in excess of 35 feet in 

height and located between 40 and 80 feet from the distribution line. In addition, the easement 

restricts the construction of buildings and structures within 20 feet of the distribution line, 

A complete copy of the easement agreement is provided in the Addendum section of this report. 

Brian and Erin Storm are referred to as the "Owner" and Consumers Energy Company is referred to 

as "Consumers." A summary of the easement is as follows: 

• No build area - Owner agrees not to build, create, construct, or permit to be built, created, or 

constructed, any obstruction, building, septic system, drain field, fuel tank, pond, swimming 

pool, lake, pit, well, foundation, engineering works, installation or any other type of 

structure over, under, on, or within that portion of the Easement Area identified as "20' No 

Build" on the easement sketch, whether temporary or permanent, without the express 

authorization of Consumers, which may be withheld in Consumers' sole discretion, and 

which authorization shall be recorded in the register of deeds for the county in which 

Owner's Land is situated expressly allowing the aforementioned 

• Clear cut area - Owner shall not plant any trees within that portion of the Easement Area 

identified as "40' Clear Cut" on the easement sketch. Consumers shall have the right fi'om 

time to time hereafter to enter that portion of the Easement Area identified as "40' Clear 

Cut" on the easement sketch to, without compensation to Owner, trim, cut down, and 

otherwise remove and control any trees, brush, roots, and other vegetation within the "40' 

Clear Cut" portion of the Easement Area. 

Owner shall not materially alter the ground elevation within that portion of the Easement 

Area identified as "40' Clear Cut" on the easement sketch, without the express authorization 

of Consumers, which may be withheld in Consumers' sole discretion, and which 

authorization shall be recorded in the register of deeds for the county in which Owner's 

Land is situated expressly allowing the aforementioned. 
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Consumers shall have the right to utilize the portion of the Easement Area described as the 

"40' Clear Cut" on the easement sketch to, from within the Easement Area, construct, 

operate, maintain, inspect (including aerial patrol), survey, replace, reconstruct, improve, 

remove, relocate, change the size of, enlarge, and protect a line or lines of electric facilities 

together with any wires, cables, conduits, crossarms, braces, guys, transformers, electric 

control circuits and devices, communication systems, utility lines, protective apparatus and 

all other equipment, appurtenances, associated fixtures, and facilities that are useful or 

incidental to or for the operation or protection thereof and located on the Adjoining Land, 

and to conduct such other activities as may be convenient in connection therewith as 

determined by Consumers for the purpose of transmitting and distributing electricity, but 

without the right to locate any of the aforementioned facilities on Owner's Land or within 

the Easement Area pursuant to this Easement. 

Danger tree area - Consumers shall have the right from time to time hereafter to enter that 

portion of the Easement Area identified as "40' Danger Trees" on the easement sketch to, 

without compensation to Owner, trim, cut down, and otheiwise remove and control any 

trees, brush, roots, and other vegetation within the Easement Area that are in excess of 35 

feet in height. 

Consumers shall have the right of unimpaired access to the Easement Area for any and all 

purposes necessary, convenient, or incidental to the exercise by Consumers of the rights 

granted hereunder and Owner shall not interfere with said access by any means. 
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SECTION VI. DESCRIPTION OF PROPERTY - AFTER TAKING 

The market value, after taking, is based upon the hypothetical condition that the easement for the 

protection of electric facilities is in place as of the effective date of value. If this condition is not in 

place, the value conclusion could be impacted. 

The taking consists of an easement for the protection of electric facilities. The total easement area 

contains 7,029 SF, excluding easement area located in the road right-of-way. The easement area 

includes 1,029 SF of no build and clear cut area, 2,000 SF of clear cut only area and 4,000 SF of 

danger tree area. The building improvements are located outside of the no build easement area. 

The subject property, after taking, can best be visualized by the following easement sketch. A 

complete copy of the easement sketch is located in the Addendum section of this report. 

Easement Sketch 

HOUSE 
^ PAFjtOEL#0&.29-220-a33 

OWNER: BRtAN & ERIN STORM 
LOT 33 dF HURNI'S UNIVERSITY HILL8 

SEE DETAIL 

— Section Corner 
^ — Coniferous Tree —^6l!v — 
O — Deaduous Tree 
D — Power Pole -i-soi 5 

i — Guy Anchor I 1 
- LotLmse 

Section Lne 

Property Line 
Overhead Electric 4GkV Line 

Road R,O.W, 
5pot Elevation 
No Build Area 
•ear Cut Area 
Danger Tree Area 
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The appraisal involves what is loiown as a "partial taking"; that is to say, the property being acquired 

by Consumers Energy Company is part of a larger parcel under the control of the owner. When only 

part of a larger parcel is taken, as is the case here, the owner is entitled to recover not only for the 

property taken, but also for any loss in the value to his or her remaining property. In valuing the 

property that is left after the taking, various factors should be taken into account, which include: 

1. Reduced size 

2. Altered shape 

3. Reduced access 
4. Any change in utility or desirability of what is left after the taking 

5. The effect of the applicable zoning ordinances on the remaining property 

6. The use which Consumers Energy Company intends to make of the property it is acquiring 

and the effect of that use upon the owner's remaining property. 

In the following discussion, each of the six factors will be addressed for the subject after taking. 

1. Reduced size - The taking is an easement. Therefore, the net land area of the subject 

property does not change from before the taking. 

2. Altered shape - The taking is an easement. Therefore, the shape of the subject property does 

not change fi'om before the taking. 

3. Reduced access - The property owner may use the easement area for vehicular access, 
parking and on-site storage. Therefore, access to the subject property does not change from 

before the taking. 

4. Any change in utilitv or desirability of what is left after the taking - There is no change in 

utility or desirability of what is left after the taking. This will be discussed further in Factor 

No. 6 (The use which the condemning authority intends to make of the property it is 

acquiring and the effect of that use upon the owner's remaining propeity). 

5. The effect of the applicable zoning ordinances on the remaining property - The taking is an 

easement. Easement areas are included in land area, setback and frontage dimensions when 

determining zoning conformance. Therefore, the effect of the applicable zoning ordinance 

on the remaining property does not change from before the taking. 

6. The use which the condemning authority intends to make of the property it is acquiring and 

the effect of that use upon the owner's remaining property - The easement is being acquired 

by Consumers Energy Company to properly and safely maintain and operate its 46 kV high 
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voltage distribution line. The distribution line is located in the street right-of-way. 100% of 

the no build and clear cut area is located within the front setback area required by the zoning 

ordinance. A separate landscape appraisal has been completed and the property owner will 

be compensated for the value of loss of landscaping, if any, due to the vegetation 

management rights granted in the easement. The propeity owner may use the easement area 

for vehicular access, parking and on-site storage. 

Based upon the location of the easement and the property rights granted, we determined 

there is no diminution in value to the remaining property and building improvements, after 

the taking. Therefore, the subject property will be appraised "as vacant land" in the 

valuation analysis before and after the taking. 

Loss of trees and other damages, if any, caused by Consumers Energy Company's use of the 

easement for the protection of electric facilities, if any, will he handled separately from this 

appraisal by Consumers Energy Company. 

HIGHEST AND BEST USE - AFTER TAKING 
The highest and best use of the subject property, after taking, is unchanged from the highest and 

best use, before taking. Therefore, the highest and best use of the subject site, as vacant, after taking, 

is for residential use. The highest and best use of the subject property, as improved, after taking, is for 

continued residential use. 
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SECTION VII. VALUATION OF PROPERTY - BEFORE TAKING 
COST APPROACH - BEFORE TAKING 
The cost approach involves estimating the current replacement or reproduction cost of building and 

site improvements, subtracting depreciation and adding land value. The subject property is 

appraised as vacant land. We considered, but did not develop the cost approach. 

SALES COMPARISON APPROACH-BEFORE TAKING 
The sales comparison approach involves the search for sales of similar type property, analyzing the 

sales, and estimating a value for the subject based on the analysis. The principle of substitution is 

particularly relevant in this approach whereby the theory is that value is controlled by prices paid 

for similar properties having like utility. 

Because the subject property is appraised as vacant land, vacant land sale comparables are analyzed 

for the valuation of the subject site. The analysis process involves making adjustments to the sale 

prices of comparable properties for differences in the "elements of comparison" between the 
comparables and the appraised property. The elements of comparison include property rights 

conveyed, financing terms, conditions of sale, market conditions, location and physical 

characteristics. 

Adjustments to the comparables are usually made on a percentage or dollar basis and are applied to 

a unit rate of comparison, such as sale price per square foot of land or building area, or some other 

appropriate unit. The unit rate determined to be most applicable in making comparisons between 

the comparables and the subject is price/SF of net land area. 

The extent of collecting, confirming and analyzing the market data for use in the sales comparison 

approach was based properties located in the City of Kalamazoo in the Kalamazoo School District. 

Research sources included the Genzink Appraisal Company internal database, public records, MLS 

data and market participants. The data was confirmed with public records, MLS and/or a third party 

such as a real estate broker or property owner where available. 

We have selected five comparable vacant land sales. The following page provides a summary chart 

of the adjustments for the comparable properties. A map locating the comparable properties and a 

description of each property is located in the Addendum section of this report. 
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Summarv of Ailiustments - Vacant Land Sales (Before Taklnq) 

Subject Cnmn No 1 Como No. 2 Comb No. 3 Comn No. 4 Comn No .5 
Csmparable Reference No. 3009939 3010291 3009933 3009934 3010292 

Location 
Street Number 2035 210 3521 2334 1911 bPOb 

Street Narrs Broadway Avenue Albany Street Lowden Slreet Amherst Avenue steams Avenue Slielter Polnte Drive 
City/To\Mishlp City of Kalamazoo City of Kalamazoo City of Kalamazoo City of Kalamazoo City of Kalamazoo City of Kalamazoo 
County Kalamaaio Kalamazoo Kalamazoo Kalamazoo Kalamazoo Kalamazoo 
School District Kalamazoo Kalamazoo Kalamazoo Kalamazoo Kalamazoo Kalamazoo 

Sales Data 
Property Rights Fee Simple Fee Simple Fee Simple Fee Simple Fee Simple Fee Simple 

Finandng Terms Cash Cash Cash Cash Cash Land Contract 

Conditions of Sale Arm's Length Amfs Length Arm's Length Arm's Length Arm's Length Arm's Length 

Sale Price S4,OQO $8,000 510,000 $22,000 $55,000 

Cash Price 54,000 $8,000 $10,000 $22,000 $55,000 

Sale Date 10/25/2018 5/1S/2017 4/25/2D18 9/15/2017 7/27/2017 10/10/2018 

Site DascripHon 
Access Average Average Average Average Average Average 

Physical Location tnterior Comer Interior interior Corner Interior 
Net Land Area (Acres) G.402 D.20S 0.145 0.165 0.191 0.335 
Net Land Area (SF) 17,500 8,990 6,300 7,200 8,309 14,593 

Primary Street Frontage (Feet) 10D.0O 116.00 45.00 45.00 115.50 150.39 

Street Name Broadway Avenue Albany Street Lowden Street Amherst Avenue Steams Avenue Shelter Polnte Drive 

Shape Rectangular Rectangular Rectangular Rectangular Rectangular Irregular 

Topography Mostly Level Mostly l^vel Mostly Level Mostly Level Ivlostly Level Mostly Level to Sloping 
Zoning RS-5. Residential Single-Dwelling RM-15, Residenliai Mulii-Dwelling RS-5. Residential Single-Dwelling RS-5, Residential Single-Dwelling RM-15 Residential MuHI-Dwelli g RS-S, Residential Single-Dwelling 

Future Land Use R1i Residential R2, Residential R1, Residential R1, Residential R2. ResiderrUal R1, Residential 

Utilities 
Water Public Public Pubfic Public Public Public 

Sewer Public Public Pubfrc Public Public Public 

Highest and Best Use Single Family Single Family Single Farrily Single Family Single Family Single Family 

Ratios 
97 Land to Street Frontage Ratio 175 78 140 160 72 97 

Units of Comparison 
$2,55 $3.77 Prioe/SF - Net Land Area 50.44 51.27 $1.39 $2,55 $3.77 

Adjasimattts 
0.00 Market Condltians 0.0% Q.OO O.QO 0.00 Q.OO 0.00 

Adjusted for Market Conditions 50.44 $1.27 SI,33 $2.65 $3.77 

Location 0.20 0.20 0.20 0.20 -0.20 

Access 0.00 0.00 0,00 0.00 0.00 

t^nd Area -0.10 -0.10 -0.10 -0.10 0.00 

Shape 0.00 G.OO O.OQ 0.00 0.00 

Topography 0.00 0.00 0.00 0.00 0.00 

Utilities 0,00 0.00 0.00 0-00 0.00 

Net Adjustment D.10 0.10 0.10 0.10 -0.20 

Gross adjustment 0,30 0.30 0.30 0.30 0,20 

Indication of Value IPrlce/SF- Net Land Area! S0.48 $1.40 $1.53 $2.92 $3.02 
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Discussion of the Adjustments 
A discussion of the adjustment analysis for differences with the subject follows. 

Property Rights Conveyed: An adjustment is required if the property rights for the comparable 

properties are different from the subject No adjustment is necessary for real property rights 

conveyed for Comparable Nos. 1 through 5. 

Financing Terms: Comparable Nos. 1, 2, 3 and 4 were based upon cash terms or cash equivalent 

terms. Comparable No. 5 was sold on land contract, which was considered cash equivalent by the 

listing agent. Therefore, no adjustment is necessary for financing terms. 

Conditions of Sale: An adjustment for this element of comparison is required when non-market, or 

atypical conditions, influence a sale. Comparable Nos. 1 through 5 were arm's length transactions. 

Therefore, no adjustment is necessary for conditions of sale. 

Market Conditions: This element of comparison considers changes in market conditions between 

the sale date of the compai'able and the effective date of value for the subject (October 25,2018). 

Comparable Nos. 1 through 5 sold from May 2017 through October 2018. Based upon our 

research, market conditions for vacant residential lots in the subject neighborhood have been stable. 

Therefore, market conditions for Comparable Nos. 1 through 5 are considered similar to the 

effective date and no adjustment is required. 

Location: This adjustment considers the surrounding neighborhood. Comparable Nos. 1 through 4 

are considered inferior to the subject and an upward adjustment is required. Comparable No. 5 is 

considered superior to the subject and a downward adjustment is required. 

Access: This adjustment considers the overall accessibility and ease to get to the subject site for 

residential use. The subject is considered to have average access. Comparable Nos. 1 through 5 are 

considered similar to the subject and no adjustment is required. 

Land Area: Generally, smaller sites will sell at higher unit rates (price/SF) than a larger site 

because of the higher demand for smaller properties. Comparable Nos. 1, 2, 3 and 4 have less land 

area in comparison the subject and a downwai-d adjustment is required. Comparable No. 5 is 

considered similar to the subject and no adjustment is required. 
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Shape: The shape of the propeity influences the functional utility of the site. Comparable Nos. 1 

through 5 are considered similar to the subject in functional utility due to shape and no adjustment 

is required. 

Topography: The topography of the property influences the functional utility of the site, 

topography and no adjustment is required. 

Utilities: The availability of public utilities such as public water and sanitary sewer may impact the 

desirability of a parcel for future development. Public water and sanitary sewer are typically 

preferred. Public water and sanitary sewer are available to the subject property. Comparable Nos. 1 

through 5 are similar to the subject and no adjustment is required. 

Summary: Before adjustments, Comparable Nos. 1 through 5 range in sale (cash) price from 

$4,000 to $55,000, or $0.44/SF to $3.77/SF. The following table provides a range of value for the 

subject property based upon Comparable Nos. 1 through 5, after adjustments. 

Value Range Indicators 
(Applied to 17,500 SF at subject property) 

Comoarable No. Unit Rate Inriicated Value 

1 $0.48 $8,400 

2 $1.40 $24,500 

3 $1.53 $26,775 

4 $2.92 $51,100 

5 $3.02 $52,850 

Based upon the definition of market value relied upon for this report, we have reconciled to a value at 

the upper end of the range indicated by this approach, which is between the two highest value 

indicators. Therefore, the indicated vacant land value of the fee simple estate, based upon the sales 

comparison approach, before taking, as of October 25, 2018 is $52,000, equivalent to $2.97/SF. 

INCOME CAPITALIZATION APPROACH - BEFORE TAKING 
The income approach to value converts anticipated future benefits of ownership, typically income 

received during a holding period, into a value estimate. The anticipated future income is converted, or 

discounted, to a present value by applying an appropriate capitalization or yield rate. The subject 

property is appraised as vacant land. We considered, but did not develop the income capitalization 

approach. 
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CORRELATION AND CONCLUSION OF VALUE - BEFORE TAKING 
The indicated vacant land market values, before taking, of each approach are broken down as 

follows; 

Cost Approach n/a 

^Sales Comparison Approach $52,0t)0 

Income Capitalization Approach n/a 

Based upon the previous analyses, the vacant land market value of the fee simple estate, before 

taking, as of October 25, 2018 is $52,000. 
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SECTION VHI. VALUATION OF PROPERTY - AFTER TAKING 
COST APPROACH - AFTER TAKING 
The cost approach involves estimating the current replacement or reproduction cost of building and 

site improvements, subtracting depreciation and adding land value. The subject property is 

appraised as vacant land. We considered, but did not develop the cost approach. 

SALES COMPARISON APPROACH-AFTER TAKING 
The vacant land market value of the fee simple estate determined in the valuation analysis, before 

taking, will be used as a basis for the valuation after the taking ($52,000, equivalent to $2.97/SF). 

As previously discussed, we determined there is no diminution in value to the remaining property 

(outside of the easement), based upon the location of the easement and the property rights granted. 

To determine the diminished value of the easement area, a factor is estimated and applied to the 

contributory market value of the fee simple interest of the land area encumbered by the easements. 

The easement factor reflects the property rights encumbered by the easement. As written in Real 

Estate Valuation in Litigation, Second Edition, Appraisal Institute, Chicago, IL (P. 361), "The full 

impact of an easement acquisition cannot be estimated until the appraiser determines: 1) the loss of 

present utility, 2) the loss of future utility, 3) the accessory rights acquired, and 4) the obligations of 

the parties." The easement factor is estimated after consideration of the beneficial interest that the 

propeity owner will lose within the easement area. 

The taking consists of an easement for the protection of electric facilities. The total easement area 

contains 7,029 SF, excluding easement area located in the road right-of-way. The easement area 

includes 1,029 SF of no build and clear cut area, 2,000 SF of clear cut only area and 4,000 SF of 

danger tree area. 

In determining the easement factors, primary consideration is given to the easement restrictions, 

location of the easement, topography ofthe easement area, easement area as a percentage of net 

land area and building setbacks located within the easement area. 

To determine the easement factor for the no build and clear cut area (1,029 SF), primary emphasis is 

given to the following: 

1. The no build restrictions and clear cut rights restrict surface use by the property owner. 

2. The easement is located at the boundary of the subject along the road right-of-way. 
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3. The topography of the area is mostly level. 

4. The no build and clear cut area represents 5.9% of the net land area. 
5. 100% of the no build and clear cut area is located within the front setback area required by 

the zoning ordinance. 
6. The property owner may use the easement area for vehicular access, parking and on-site 

storage. 

As a result of the previous discussion, it is our opinion that an easement factor of 70% of the 

contributory fee simple market value for the no build and clear cut area (1,029 SF), is appropriate 

considering the loss of present utility, the loss of future utility, the accessory rights acquired and the 

obligations of the parties related to the easement. 

To determine the easement factor for the clear cut area only area (2,000 SF), primaiy emphasis is 

given to the following: 

1. Surface use is not restricted in this area, with the exception of vegetation management. 

2. Future building or site improvements are pemiitted within this area, in conformance with 

local ordinances. 
3. The property owner may use the easement area for vehicular access, parking and on-site 

storage. 

As a result of the previous discussion, it is our opinion that an easement factor of 50% of the 

contributory fee simple market value for the clear cut area only area (2,000 SF), is appropriate 
considering the loss of present utility, the loss of future utility, the accessory rights acquired and the 

obligations of the parties related to the easement. 

To determine the easement factor for the danger tree area (4,000 SF), primary emphasis is given to 

the following: 

1. Surfaee use is not restricted in this area, with the exception of vegetation management. 

2. Future building or site improvements are permitted within this area, in conformance with 

local ordinances. 
3. This is not a clear cut area. It includes vegetation that is in excess of 35 feet in height. 

4. The propeity owner may use the easement area for vehicular access, parking and on-site 

storage. 
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As a result of the previous discussion, it is our opinion that an easement factor of 20% of the 

contributory fee simple market value for the danger tree area (4,000 SF) is appropriate considering 

the loss of present utility, the loss of future utility, the accessory rights acquired and the obligations 

of the parties related to the easement. 

The calculation to determine the diminished value of the easement area is as follows: 

Diminished Value of the Easement Area 

Nn RiJiIri and Clear Cut CiRar Cut Onlv Danaer Tree 

Area (SF) 1,029 2,000 4,000 

Market Value/SF X S2.97 $2.97 $2.97 

Sub-Total $3,056 $5,940 $11,880 

Easement Factor X -70% -50% -20% Total 

Total -$2,139 -$2,970 -$2,376 -$7,485 

Therefore, the diminished value of the easement area is $7,485. 

Sales Comparison Avproach - After Takins Summary 
The calculation of the indicated vacant land market value, after taking, is as follows: 

Summary - After Taking 
Vacant Land Market Value - Before Taking $52,000 

Diminished Value of Easement Area -$7,485 

Sub-Total $44,515 

Rounded $44,500 

Therefore, the indicated vacant land value of the fee simple estate (subject to an easement for the 

protection of electric facilities), based upon the sales comparison approach, after taking, as of 

October 25, 2018 is $44,500. 

INCOME CAPITALIZATION APPROACH - AFTER TAKING 
The income approach to value converts anticipated future benefits of ownership, typically income 

received during a holding period, into a value estimate. The anticipated future income is converted, or 

discounted, to a present value by applying an appropriate capitalization or yield rate. The subject 

property is appraised as vacant land. We considered, but did not develop the income capitalization 

approach. 
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CORJRELATIONAND CONCLUSION OF VALUE - AFTER TAKING 
The indicated vacant land market values, after taking, of each approach are broken down as follows: 

Cost Approach 

Sales Comparison Approach 

n/a 

$44,500 

Income Capitalization Approach n/a 

Based upon the previous analyses, the vacant land market value of the fee simple estate (subject to 

an easement for the protection of electric facilities), after taking, as of October 25, 2018 is $44,500. 

The market value, after taking, is based upon the hypothetical condition that the easement for the 

protection of electric facilities is in place as of the effective date of value. If this condition is not in 

place, the value conclusion could be impacted. 

Loss of trees and other damages, if any, caused by Consumers Energy Company's use of the 

easement for the protection of electric facilities, if any, will be handled separately from this 

appraisal by Consumers Energy Company. 

The client has requested that we report the value of landscaping located in the easement area. 

According to Aurora Design and Appraisal, LLC, the total value of landscaping is $0. A complete 

copy of the landscape appraisal is provided in the Addendum section of this repoif. 
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SECTIONLK. RECAPITULATION OF BEFORE & AFTER VALVES 

The market values of the fee simple estate, both before and after the taking, as of October 25, 2018, 

are as follows: 

Before and After Values 

Vacant Land Market Value Before Taking $52,000 

Vacant Land Market Value After Taking - $44,500 

Difference $7,500 

Loss of Trees and Landscaping +$G 

Total $7,500 

(1) Subject to an easement for the protection of electric facilities, 
(2) Value of landscaping was provided by Aurora Design and 
Appraisal, LLC. 

The market value, after taldng, is based upon the hypothetical condition that the easement for the 

protection of electric facilities is in place as of the effective date of value. If this condition is not in 

place, the value conclusion could be impacted. 

Loss of trees and other damages, if any, caused by Consumers Energy Company's use of the 

easement for the protection of electric facilities, if any, will be handled separately from this 

appraisal by Consumers Energy Company. 

EXPOSURE AND MARKETING TIMES 
As indicated in the sales comparison approach, the following exposure times were required: 

Exposure Time 
Comp No. Months 

1 22 
2 3 
3 g 

4 21 
5 16 

It is estimated that a sale of the appraised property could be consummated within a 6 to 18 month 

period assuming adequate, sufficient and reasonable marketing. This includes both the exposure 

time prior to the date of value, and a required marketing period after the date of value. 
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SECTIONX. CERTIFICATION 

The undersigned certify that, to the best of their knowledge and belief: 

• The statements of fact contained in this report are true and correct. 

^ 3rted"ana1yses7 opinions and conclusicrns-areTiimted-enly by the repor-ted-assumptions-
and limiting conditions and are my personal, impartial, and unbiased professional analyses, 
opinions, and conclusions. 

We have no present or prospective interest in the property that is the subject of this report 
and no personal interest with respect to the parties involved. 

We have no bias with respect to the propeity that is the subject of this report or to the parties 
involved with this assignment. 

Our engagement in this assignment was not contingent upon the developing or reporting of 
predetermined results. 

Our compensation for completing this assignment is not contingent upon the development or 
reporting of a predetermined value or direction in value that favors the cause of the client, the 
amount of value opinion, the attainment of a stipulated result, or the occurrence of a 
subsequent event directly related to the intended use of this appraisal. 

The analyses, opinions and conclusions were developed based on, and this report has been 
prepared in conformance with, our interpretation of the guidelines and recommendations set 
forth in the Uniform Standards of Professional Appraisal Practice (USPAP), the requirements 
of the Code of Professional Ethics and Standards of Professional Appraisal Practice of the 
Appraisal Institute, and the Uniform Condemnation Procedures Act (UCPA). 

We have completed a personal drive-by inspection of the property that is the subject of this 
report. 

No one provided significant real property appraisal assistance to the person(s) signing this 
report. 

We have not provided appraisal services for the subject property within the past three years. 

That the use of this report is subject to the requirements of the Appraisal Institute relating to 
review by its duly authorized representatives. 

As of the date of this report, Jeffrey G. Genzink, MAI has completed the continuing 
education program of the Appraisal Institute. 

As of the date of this report, Michael A. Tyska, MAI has completed the continuing education 
program of the Appraisal Institute. 

Jeffrey G. Genzink, MAI Michael A. Tyska, MAI 
Certified General Real Estate Appraiser Certified General Real Estate Appraiser 
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SECTION XI. ASSUMPTIONS AND LIMITING CONDITIONS 

This appraisal report has been made with the following general assumptions and limiting 

conditions: 

"i No responsibility is assumed for the legal description piTwided urfbr iimtLcrs-pertaiiiing to 
legal or title considerations. Title to the property is assumed to be good and maiketable 
unless otherwise stated. 

• The property is appraised free and clear of any or all liens or encumbrances unless otherwise 
stated. 

• Responsible ownership and competent property management are assumed. 

• The information furnished by others is believed to be reliable, but no warranty is given for its 
accuracy. 

• All engineering studies are assumed to be correct. The plot plans and illustrative material in 
this report are included only to help the reader visualize the property. 

• It is assumed that there are no hidden or unapparent conditions of the propeity, subsoil, or 
structures that render it more or less valuable. No responsibility is assumed for such 
conditions or for obtaining the engineering studies that may be required to discover them. 

• It is assumed that the property is in foil compliance with all applicable federal, state, and 
local environmental regulations and laws unless the lack of compliance is stated, described, 
and considered in the appraisal report. 

• It is assumed that the property conforms to all applicable zoning and use regulations and 
restrictions unless nonconformity has been identified, described, and considered in the 
appraisal. 

• It is assumed that all required licenses, certificates of occupancy, consents, and other 
legislative or administrative authority from any local, state, or national government or private 
entity or organization have been or can be obtained or renewed for any use on which the 
opinion of value contained in this report is based. 

• It is assumed that the use of the land and improvements is confined within the boundaries or 
property lines of the property described and that there is no encroachment or trespass unless 
noted in the report. 

• The appraiser, by reason of this appraisal, is not required to give further consultation or 
testimony or to be in attendance in court with reference to the property in question unless 
arrangements have been previously made. 
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ASSUMPTIONS AND LIMITING CONDITIONS (cont.) 

• Unless otherwise stated in this report, the existence of hazardous materials, which may, or 
may not be present on the property, was not observed by the appraiser. The appraiser has no 
knowledge of the existence of such materials on or in the property. The appraiser, however, 
is not qualified to detect such substances. The presence of substances such as asbestos, urea-
formaidehydeToani insulation-aRd-other-p)eteHtiailyT^azar^ious-^nalerials-may-affectdbewalue-
of the property. The value estimated is predicated on the assumption that there is no such 
material on or in the property that would cause a loss in value. No responsibility is assumed 
for such conditions or for any expertise or engineering knowledge required to discover them. 
The intended user is urged to retain an expert in this field, if desired. 

• Possession of this report, or a copy thereof, does not carry with it the right of publication. 

• Neither all nor any part of the contents of this report (especially any conclusions as to value, 
the identity of the appraiser, or the firm with which the appraiser is connected) shall be 
disseminated to the public through advertising, public relations, news, sales, or other media 
without the prior written consent and approval of the appraiser. 

• The Americans with Disabilities Act (ADA) became effective January 26, 1992. The 
appraiser has not made a specific compliance survey or analysis of the property to determine 
whether or not it is in conformity with the various detailed requirements of ADA. It is 
possible that a compliance suiwey of the property and a detailed analysis of the requirements 
of the ADA would reveal that the propeity is not in compliance with one or more of the 
requirements of the act. If so, this fact could have negative impact upon the value of the 
property. Since the appraiser has no direct evidence relating to this issue, possible 
noncompliance with the requirements of ADA was not considered in estimating the value of 
the property. 
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SECTIONXIL ADDENDUM 

Aerial View 
Subject Photographs 
Regional Area Data 
Legal Description 
Flood Plain Map 
Vacant Land Sale Comparables 
Easement for the Protection of Electric Facilities 
Easement Sketch 
Landscape Appraisal 
(Aurora Landscape Design and Appraisal, LLC) 
Appraiser Qualifications and Licenses 
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Aerial View 
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Source: City of Kalamazoo GIS (2013 Imagery) 
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Subject Photographs 
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SUBJECT PHOTOGRAPHS 
TAKEN BY: JGG PHOTO DATE: 10/25/2018 

View of Broadway Avenue facing north. View of Broadway Avenue facing south. 

View of subject facing southeast. View of subject facing northeast 

View of easement area facing south. View of easement area facing north. 
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Regional Area Data 
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Kalamazoo-Portage MSA Map 
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2018 Regional Area Data 
Introduction: 
The Kalamazoo-Portage Metropolitan Statistical Area (MSA) covers the counties of Kalamazoo 
and Van Buren, with many workers commuting from adjacent Barry, Calhoun, St. Joseph and 

Allegan co\mties^ 

Kalamazoo County is located west of Battle Creek (Calhoun County) and approximately 30 miles 
east of Lake Michigan. Van Buren County is located west of Kalamazoo County. The city of 
Kalamazoo is located approximately 140 miles west of Detroit; 150 miles northeast of Chicago; 
70 miles southwest of Lansing, the state capital; and 11 miles west of Battle Creek. 

Transportation: 
U.S. Highway 131 and Interstate 94 are divided, four-lane highways seivicing the Kalamazoo-Portage 
MSA. Interstate 94 bisects Kalamazoo and Van Buren counties, and is a primary east/west travel 
route between Detroit and Chicago. U.S. Highway 131 intersects Interstate 94 in Kalamazoo County, 
and is a primaiy north/south travel route between Indiana, West Michigan and Northern Michigan. 

Passenger and height service is rendered at the Kalamazoo/Battle Creek International Airport in 
Kalamazoo. Scheduled flights and private charter operators provide good connections to regional 
facilities. Conrail and Grand Trunk Railroad provide freight service and the Amtrak system services 
rail passengers. There are 33 general carriers and three bus lines that use the two state highways to 
serve the Kalamazoo-Portage MSA. Seaport proximity for international markets is located on both 
sides of the state. The above transportation facilities play a major role in the area's economy. 

Popuiation: 
The population growth rate in Kalamazoo County was similar to the United States and greater 
than the State of Michigan, while population in Van Buren County was stable from 2010 to 2017. 
A breakdown of total population is provided in the following table. 

Total Populaf on 

Kalamazoo % Annual Van Buren % Annual State of % Annual United % Annual 

Year Countv Chanae Countv Chanae Michiaan Chanae States Chanae 

2010 250,331 n/a 76,258 n/a 9,883.640 n/a 308,745,538 n/a 

2017 261,802 0.7% 76,230 0.0% 10,024,786 0.2% 327,514.334 0.9% 

2022 270,435 0.7% 76,184 0 0% 10,131,034 0.2% 341,323,594 0.8% 
Source' 2010 U.S. Bureau oflhe Census and ESRI forecasts for 2017 and 2022. 
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Regional Area Data - Page 2 

Employment: 
The employment base is relatively diversified. The foUowing tables provide a breakdown of 

major industry employers. 

Maior Industry Employers 
Kalama7nn Van Buren State of United 

Industfv CountV Countv Michiaan States 

Agriculture, Forestry, Fishing & Hunting 0.5% 5.3% 0.4% 0.4% 

Mining 0.1% 0.0% 0.2% 0.3% 

Utilities 0.1% 1.3% 0.4% 0.5% 

Construction 4.4% 2,2% 3.6% 4.5% 

Manufacturing 10.3% 11.8% 12.1% 8.3% 

Wholesale Trade 7.0% 2.5% 4.4% 4.4% 

Retail Trade 11.5% 14.3% 15.1% 13.3% 

Transportation & Warehousing 1.8% 1.5% 2.2% 2.6% 

Information 1.5% 0.7% 1.9% 2.8% 

Finance & insurance 2.6% 1.5% 3.5% 4.1% 

Real Estate, Rental & Leasing 2.5% 1.3% 2.1% 2.7% 

Professional, Scientific & Tech Sen.ices 8.8% 3.1% 6.0% 6.7% 

Management of Companies & Enterprises 0.2% 0.0% 0.1% 0.2% 

Admin. & Support & Waste Management & Remediation Serv. 2.6% 1.3% 2.6% 2.8% 

Educational Ser\ices 10.6% 9.2% 8.6% 8.3% 

Health Care & Social Assistance 16.9% 13.1% 14.7% 14.3% 

Arts, Entertainment & Recreation 1.6% 10.3% 2.5% 2.4% 

Accommodation & Food Sew'ces 8.2% 9.1% 8.4% 8.8% 

other Sen/ices (except Public Administration) 5.2% 5.1% 5.6% 5.6% 

Public Administration 3.4% 6.1% 5.3% 6.7% 

Unclassified Establishments 0.3% 0.1% 0.2% 0.3% 

Source: ESRI forecast for 2017. 

Unemployment levels have decreased in Kalamazoo County, Van Buren County, State of 
Michigan and the United States since 2010, as shown in the chart on the following page. 
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Regional Area Data - Page 3 

Untmployment RRtvt (Not Stavonally Acljuatocl) 

14j0 

Ml;hlgan 

Kalamazoo County 

Van Buren county 

Ytor 

Income: 
As shown in the following table, the median household income in Kalamazoo and Van Buren 

counties is below the State of Michigan and the United States. 

Median Household Income 

Kalamazoo % Annual Van Buren % Annual State of % Annual United % Annual 

Year Countv Chanoe Countv Chanae MIchiaan Chanae States Chanae 

2017 $4B,612 n/a $47,174 n/a $52,121 n/a $56,124 n/a 

2022 $52,807 1.7% $52,285 2.2% $56,370 1.8% $62,316 2.2% 

Source: ESRI forecasts for 2017 and 2022. 

Housing Units: 
The following tables consider figures for permanent residents. There is a large seasonal influx of 
part-time residents in Kalamazoo County during the school year (fall, winter and spring months) 
due to Western Michigan University's students. Vacant units provided in the table below are 
primarily rental and second homes that are not rented on an annual basis. Kalamazoo County is 
projected to continue attracting new permanent residents and seasonal residents, as shown in the 

following table. 
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Regional Area Data - Page 4 

Total Housing Units - Kalamazoo County 

2010 <1) 2017 (2) 

Occupied-Owner 64,254 58.4% 
Occupied-Renter 36,356 33.0% 
Vacant 9,397 8,5% 

64,866 56.8% 
39,757 34.8% 
9,488 8.3% 

Average 
Total Annual 

% change % change 
1,0% 0.14% 
9,4% 1,34% 
1.0% 0,14% 

2022 (2) 

66,748 56,7% 
41,105 34,9% 

9.804 8.3% 

Average 
Total Annual 

% change % change 
2.9% 0.6% 
3.4% 0.7% 
3.3% 0.7% 

Total 110,007 114,111 3,7% 0.53% 117,657 3.1% 0,6% 

2010 Census 

® ESRI Forecast 

As shown in the following table, the total number of occupied housing units in Van Buren 
County has been relatively stable, which is consistent with the population previously discussed. 

Total Housing Units - Van Buren County 

Total 
Average 
Annual Total 

Average 
Annual 

2010^^' 2017 (2) % change % change 2022 % change % change 

Occupied-Owner 22,533 61.3% 22,069 59,4% -2.1% -0,30% 22,041 58.8% -0.1% 0.0% 

Occupied-Renter 6,395 17.4% 6,794 18,3% 6.2% 0.89% 6,780 18,1% -0,2% 0,0% 

Vacant 7,857 21,4% 8,262 22.3% 5,2% 0.74% 8.663 23.1% 4,9% 1.0% 

Total 36,785 37,125 0.9% 0.13% 37,484 1.0% 0,2% 

2010 Census 

ESRI Forecast 

Summary: 
The population in Kalamazoo County is projected to grow at a greater rate than the State of 

Michigan and there is no population growth projected for Van Buren County. Although the 

median household income for Kalamazoo and Van Buren counties is below the median rates for 

the State of Michigan and United States, it is expected to grow at a similar rate in comparison to 

state and national averages. Unemployment rates have decreased since 2010 and unemployment 

rates in both counties have been below the rates for the State of Michigan and United States. 

Projections for hoysing units in Kalamazoo County are consistent with population projections, 

and the additional projected housing units in Van Buren County will result in an increase in 

vacancy. 

Approximately 80% of the population of the Kalamazoo-Portage Metropolitan Statistical Area 

(MSA) is located in Kalamazoo County. Overall, Kalamazoo County is project to see continued 

growth, while Van Buren County is projected to remain relatively stable. 
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Legal Description 
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A parcel of land situated and being in the City of KalamaEoc, County of Kalamazoo, 
State of Michigan described as: 

Lot 33 of Hurni's University Hills, according to the plat thereof, recorded in Liber 28 of 
Plats. Page 3, Kalamazoo County Records. Being part of the Northeast 1/4 of Section 
29. T2S, R11W. 

Parcel ID: 06-29-220-033 
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Flood Plain Map 
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ZONEX Areas determined to be outside of the 0.2% annual chance floodplain. 

PANEL 018BD 1 
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I'i'ili'iiil KiiU'iui'iii} MHimuciiKiir Aiii'iirv j 

FLOOD INSURANCE RATE MAP 

KALAMAZOO COUNTY, 
MICHIGAN 
(Ai.i..ii'Htsmriio\s) 

PANELiaeOF 500 
(SEE MAP IIIDEX rOR FIRM PAIIEL LAYOUT) 

LPIITA'HS 
COUUUMI. WlWBFH PAl.tL 5JFFH 
I cir.-I- nrj r 

I<(r>.eu>IJt^ TIA LUpKurrLtr klonn wLm ,ih*A3O-UI,O 
biiler) Ue Co<ninuAUvNLifnbf/ 

, 0 */kU\ t« u I c<1 C«i bti I e ap Wa I 
er»T»TciM/ 

50 

App. 074b

R
EC

EIV
ED

 by M
SC

 12/20/2021 10:30:09 A
M



Vacant Land Sale Comparables 
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Vacant Land Sale Comparables Map 
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Vacant - Sale - Single Family 
COMPARABLE # 3009939 

Source: City of Kalamazoo GIS (2013 Imagery) 

LOCATION 
Cross Street: 
Street Number: 
Street Name: 
City or Township: 
County: 
State: 
Tax ID Number: 
Comments: 

SALE INFORMATION 
Sale Date: 
Sale Price: 
Cash Price: 
Seller: 
Buyer: 
Marketing Time (Months): 
Comments: 

INSTRUMENT 
Type of Instrument: 
Date Recorded: 
Document Number: 

Northwest corner of Albany Street and Rose Street, 
210 
Albany Street 
City of Kalamazoo 
Kalamazoo 
Ml 
06-34-109-001 
Kalamazoo Public Schools 

5/16/2017 
$4,000.00 
$4,000.00 
Randy Borden 
Miriam S. Hernandez 
22 
Listing history: 
7/10/15-$9,500 
5/14/16-$0,500 
7/1/16-$6,500 
10/4/16-$5,500 
4/2/17-$4,000 

Warranty Deed 
6/2/2017 
2017-018754 

FINANCING 
Financing: Cash 
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(Continued) Comparable # 3009939 Page 2 

LAND DESCRIPTION 
Net Land Area: 
Primary Frontage (Ft): 
Physical Location: 
Shape: 
Topography: 
Environmental Contamination: 
Anticipated Improvements: 
Comments; 

ZONING & UTILITIES 
Current Zoning: 
Master Plan: 
Water: 
Sewer: 
Gas: 
Electricity: 

HIGHEST AND BEST USE 

REAL PROPERTY RIGHTS 

CONDITION OF SALE 

UNITS OF COMPARISON 

Physical Characteristics 

Price/Sq Ft (Net Land Area): 
Price/Acre (Net Land Area): 
Price/Frt Ft (Primary Roadway): 
Front Feet/Net Acre: 

SOURCE 
Contact: 

8,990 Sq Ft O.206 Acres 
116.000 
Corner 
Rectangular 
Mostly Level 
None Known 
Purchased by adjacent owner to the west. 
There is 116 feet of frontage along Albany Street and 77.5 feet along Rose 
Street. 

RM-15, Residential Multi-Dwelling 
R2, Residential 
Public 
Public 
Natural 
Public 

Single Family 

Fee Simple 

Arm's Length 

Confirmation Date: 
Appraiser: 

$ 0.44 
$ 19,382 
$ 34 
562.06 

MLS# 16050812 
Debbie Giddings. Listing/Selling Agent 
Evenboer-Walton Realtors 

Public Records 
Assessing Record 
Warranty Deed 

11/20/2018 
MAT 4090 
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Vacant - Sale - Single Family 
COMPARABLE #3010291 

Source: City of Kalamazoo G!S (2013 Imagery) 
Property consisted of vacant land at time of sale. 

LOCATION 
Cross Street: 
Street Number: 
Street Name: 
City or Township: 
County: 
State: 
Tax ID Number: 
Comments: 

East side of Lowden Street, south of Amherst Avenue. 
3521 
Lowden Street 
City of Kalamazoo 
Kalamazoo 
Ml 
06-32-118-095 
Kalamazoo Public Schools 

SALE INFORMATION 
Sale Date: 
Sale Price: 
Cash Price: 
Seller: 
Buyer: 
Marketing Time (Months): 
Comments: 

4/25/2018 
$8,000.00 
$ 8,000.00 
Adam Pound 
Mekkel Jackson 
3 
Listing history: 
1/26/18-$10,000 
3/22/18-$8,900 

INSTRUMENT 
Type of Instrument: 
Date Recorded: 
Document Number: 

Warranty Deed 
5/9/2018 
2018-015212 

FINANCING 
Financing: Cash 
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(Continued) Comparable# 3010291 Page 2 

LAND DESCRIPTION 
Net Land Area: 
Primary Frontage (Ft): 
Physical Location: 
Shape: 
Topography: 
Environmental Contamination: 
Anticipated Improvements: 

ZONING & UTILITIES 
Current Zoning; 
Master Plan: 
Water: 
Sewer: 
Gas: 
Electricity: 

HIGHEST AND BEST USE 

REAL PROPERTY RIGHTS 

CONDITION OF SALE 

UNITS OF COMPARISON 

Physical Characteristics 

Price/Sq Ft (Net Land Area): 
Price/Acre (Net Land Area): 
Price/Frt Ft (Primary Roadway): 
Front Feet/Net Acre: 

SOURCE 
Contact: 

6,300 Sq Ft 0,145 Acres 
45,000 
Interior 
Rectangular 
Mostly Level 
None Known 
Purchased by adjacent owner to the north. 

RS-5, Residential Single-Dwelling 
R1, Residential 
Public 
Public 
Natural 
Public 

Single Family 

Fee Simple 

Arm's Length 

$ 1.27 
$ 55,314 
$ 178 
311.14 

MLS# 18002977 
Ben Barber, Listing/Selling Agent 
Keller Williams Kalamazoo Market Center 

Confirmation Date: 
Appraiser: 

Public Records 
Assessing Record 
Warranty Deed 

11/20/2018 
MAT 4090 
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Vacant - Sale - Single Family 
COMPARABLE # 3009933 

Source: City of Kalamazoo GIS (2013 Imagery) 

LOCATION 
Cross Street' 
Street Number: 
Street Name: 
City or Township: 
County: 
State' 
Tax ID Number. 
Comments: 

North side of Amherst Avenue, west of Laird Avenue. 
2334 
Amherst Avenue 
City of Kalamazoo 
Kalamazoo 
Ml 
06-32-210-073 
Kalamazoo Public Schools 

SALE INFORMATION 
Sale Date: 
Sale Price: 
Cash Price: 
Seller; 
Buyer: 
Marketing Time (Months): 
Listing Price: 
Date of Listing: 

INSTRUMENT 
Type of Instrument: 
Date Recorded; 
Document Number. 

9/15/2017 
$ 10,000.00 
$ 10,000.00 
Arlene B. McCune Revocable Trust 
Mitchell Cohn and Elena Diamond 
9 
$ 15,200.00 
12/16/2016 

Warranty Deed 
10/6/2017 
2017-033513 

FINANCING 
Financing: Cash 
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(Continued) Comparable # 3009933 Page 2 

LAND DESCRIPTION 
Net Land Area: 
Primary Frontage (Ft): 
Physical Location: 
Shape: 
Topography: 
Environmental Contamination: 
Anticipated improvements: 

7,200 Sq Ft 0.165 Acres 
45.000 
interior 
Rectanguiar 
Mostly Level 
None Known 
Adjacent owner to east purchased to combine parcels and construct a : 
garage on this site. i 

1 
ZONING & UTILITIES i 

Current Zoning; RS-5, Residential Single-Dwelling 
Master Plan: R1, Residential 
Water: Public 
Sevjer. Public 
Gas: Natural 
Electricity: Public 

HIGHEST AND BEST USE Single Family 

REAL PROPERTY RIGHTS Fee Simple 

CONDITION OF SALE Arm's Length 

UNITS OF COMPARISON 

Physical Characteristics 

Price/Sq Ft (Net Land Area): $1.39 • 

Price/Acre (Net Land Area): $ 60,500 
Price/Frt Ft (Primary Roadway): $ 222 
Front Feet/Net Acre: 272.25 

SOURCE 
Contact: MLS# 16060296 

Frank Barber, Listing/Selling Agent 
Five Star Real Estate 

Public Records ! 
Assessing Record 
Warranty Deed -

Confirmation Date: 3/23/2018 
Appraiser: MAT 4090 
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Vacant - Sale - Single Family 
COMPARABLE # 3009934 

Source' City of Kalamazoo GIS (2013 Imagery) 

LOCATION 
Cross Street' 
Street Number: 
Street Name: 
City or Township* 
County: 
State: 
Tax ID Number: 
Comments: 

SALE INFORMATION 
Sale Date: 
Sale Price: 
Cash Price: 
Seller: 
Buyer: 
Marketing Time (Months): 
Comments' 

Southeast corner of Stearns Avenue and Maple Street, 
1911 
Stearns Avenue 
City of Kalamazoo 
Kalamazoo 
Ml 
06-28-210-001 
Kalamazoo Public Schools 

7/27/2017 
$22,000.00 
$22,000.00 
Jason Brinkhuls 
Jeff and Erin Marsh 
21 
Listing history. 
10/15/15-$30,000 
12/4/15-$29,000 
4/5/16-$27,500 
4/20/16-$24,900 
8/2/16-$26,900 
9/21/16-$23,200 

INSTRUMENT 
Type of Instrument: 
Date Recorded: 
Document Number: 

Warranty Deed 
8/29/2017 
2017-029054 

FINANCING 
Financing: Cash 

12/12/18 1.10PM 59 
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(Continued) Comparable # 3009934 Page 2 

LAND DESCRIPTION 
Net Land Area: 
Primary Frontage (Ft): 
Physical Location: 
Shape. 
Topography: 
Environmental Contamination: 
Anticipated Improvements: 
Comments: 

ZONING & UTILITIES 
Current Zoning: 
Master Plan: 
Water; 
Sewer: 
Gas: 
Electricity: 

HIGHEST AND BEST USE 

REAL PROPERTY RIGHTS 

CONDITION OF SALE 

UNITS OF COMPARISON 

Physical Characteristics 

Price/Sq Ft (Net Land Area): 
Price/Acre (Net Land Area): 
Price/Frt Ft (Primary Roadway): 
Front Feet/Net Acre: 

SOURCE 
Contact: 

8,309 Sq Ft 0.191 Acres 
115.500 
Corner 
Rectangular 
Mostly Level 
None Known 
Single-family residence 
There is 115.5 feet of frontage aiong Stearns Avenue and 71.94 feet along 
Maple Street. 

RM-15. Residential Multi-Dwelling 
R2, Residential 
Public 
Public 
Natural 
Public 

Single Family 

Fee Simple 

Arm's Length 

Confirmation Date: 
Appraiser; 

$ 2.65 
$ 115,335 
$ 190 
605.51 

MLS# 17012202 
Josh Nagy. Listing/Selling Agent 
Evenboer-Waiton Realtors 

Public Records 
Assessing Record 
Warranty Deed 

3/23/2018 
MAT 4090 
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Vacant - Sale - Single Family 
COMPARABLE #3010292 

Source: City of Kalamazoo GIS (2013 Imagery) 

LOCATION 
Cross Street: 
Street Number: 
Street Name: 
City or Township; 
County: 
State: 
Tax ID Number: 
Comments: 

West side of Shelter Pointe Drive, north of WIncheli Avenue. 
2222 
Shelter Pointe Drive 
City of Kalamazoo 
Kalamazoo 
Ml 
06-30-264-014 
Kalamazoo Public Schools 

SALE INFORMATION 
Sale Date: 
Sale Price: 
Cash Price: 
Seller: 
Buyer: 
Marketing Time (Months): 
Comments: 

10/10/2018 
$ 55,000.00 
$ 55,000.00 
John A. Patten and Jeanlne M. Piatt 
Holly M. Bonine and William E. Stutz 
16 
Listing history: 
6/16/17-$65,900 
7/17/18-$59,900 

INSTRUMENT 
Type of Instrument: 
Date Recorded: 
Document Number: 

Land Contract 
10/12/2018 
2018-032377 

FINANCING 
Financing: 
Comments: 

Land Contract 
According to the listing agent, the land contract was considered cash 
equivalent. 
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(Continued) Comparable# 3010292 Page 2 

LAND DESCRtPTiON 

Net Land Area: 
Primary Frontage (Ft): 
Physical Location: 
Shape: 
Topography: 
Environmental Contamination: 
Anticipated Improvements: 
Comments: 

ZONING & UTILITIES 

Current Zoning: 
Master Plan: 
Water: 
Sewer: 
Gas; 
Electricity: 

HIGHEST AND BEST USE 

REAL PROPERTY RIGHTS 

CONDITION OF SALE 

UNITS OF COMPARISON 

Physical Characteristics 

Price/Sq Ft (Net Land Area): 
Price/Acre (Net Land Area): 
Price/Frt Ft (Primary Roadway): 
Front Feet/Net Acre: 

SOURCE 

Contact: 

14.593 Sq Ft 0.335 Acres 
150.390 
Cui-de-sac 
irregular 
See Comments 
None Known 
Single-family residence 
The site Is mostly level, and slopes to lowland area at west boundary. 

RS-5, Residential Single-Dwelling 
R1, Residential 
Public 
Public 
Natural 
Public 

Single Family 

Fee Simple 

Arm's Length 

Confirmation Date: 
Appraiser: 

$ 3.77 
$ 164,175 
$ 366 
446.91 

MLS# 18033782 
Pat O'Brien. Listing Agent 
O'Brien Real Estate 

Public Records 
Assessing Record 
Land Contract 

11/20/2018 
MAT 4090 
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Easement for the Protection of Electric Facilities 
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EASEMENT FOR THE PROTECTION OF ELECTRIC FACILITIES 
Lindbergh to Phillips 

SAP# 22787258 
Master Tract# TRN000916034041 
Agreement # MI00000022266 

BRIAN STORM and ERIN STORM, husband and wife, 2035 Broadway, Kalamazoo, Ml 49008. (hereinafter "Owner") 

for $1.00 and other good and valuable consideration [exempt from real estate transfer tax pursuant to MCLA 207.505(f) and 
from State real estate transfer tax pursuant to MCLA 207.526(f)] grants and warrants to 

CONSUMERS ENERGY COMPANY, a Michigan corporation, One Energy Plaza, Jackson, Michigan 49201 (hereinafter 

"Consumers") 

a permanent easement to enter the Easement Area described in the attached Exhibit B (hereinafter "Easement Area") located 
in the City of Kalamazoo, County of Kalamazoo, and State of Michigan as more particularly described in the attached Exhibit B 
and 1) to trim, cut down, and otherwise remove and control, without compensation to Owner, any trees, brush, roots, and other 
vegetation standing or growing within the Easement Area, which right is more fully defined below in the "Trees and Other 
Vegetation" provision, for the purpose of protecting, maintaining, and providing access to Consumers' facilities, which are 
currently located on land contiguous to the Easement Area and Owner's land described in the attached Exhibit A (hereinafter 
"Owner's Land"), which land is currently a public road right-of-way (hereinafter "Adjoining Land"); and 2) to utilize the portion of 
the Easement Area described as the 40' Clear Cut area below to, from within the Easement Area, construct, operate, maintain, 
inspect (including aerial patrol), survey, replace, reconstruct, improve, remove, relocate, change the size of, enlarge, and protect 
a line or lines of electric facilities together with any wires, cables, conduits, crossarms, braces, guys, transformers, electric 
control circuits and devices, communication systems, utility lines, protective apparatus and all other equipment, appurtenances, 
associated fixtures, and facilities that are useful or incidental to or for the operation or protection thereof and located on the 
Adjoining Land, and to conduct such other activities as may be convenient in connection therewith as determined by Consumers 
for the purpose of transmitting and distributing electricity, but without the right to locate any of the aforementioned facilities on 
Owner's Land or within the Easement Area pursuant to this Easement. 

Access: Consumers shall have the right of unimpaired access to the Easement Area for any and all purposes necessary, 
convenient, or incidental to the exercise by Consumers of the rights granted hereunder and Owner shall not interfere with said 
access by any means, 

Trees and Other Vegetation: Owner shall not plant any trees within that portion of the Easement Area identified as "40' Clear 
Cut" on the Easement Sketches (hereinafter "Easement Sketches") in the attached Exhibit C. Consumers shall have the right 
from time to time hereafter to enter that portion of the Easement Area identified as "40' Clear Cut" on the Easement Sketches 
in the attached Exhibit C to, without compensation to Owner, trim, cut down, and otherwise remove and control any trees, brush, 
roots, and other vegetation within the "40' Clear Cut" portion of the Easement Area. Consumers shall have the right from time 
to time hereafter to enter that portion of the Easement Area identified as "40' Danger Trees" on the Easement Sketches in the 
attached Exhibit C to, without compensation to Owner, trim, cut down, and otherwise remove and control any trees, brush, roots, 

and other vegetation within the Easement Area that are in excess of 35 feet in height. 

02366168 1 Form REFORM/EAS2EL/MJL/2015 
Page 1 of 6 
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Riiilriingfi/Stmctures: Owner agrees not to build, create, construct, or permit to be built, created, or constructed, any 
obstruction, building, septic system, drain field, fuel tank, pond, swimming pool, lake, pit, well, foundation, engineering works, 
Installation or any other type of structure over, under, on, or within that portion of the Easement Area identified as 20 No 
Build" on the Easement Sketches In the attached Exhibit C, whether temporary or permanent, without the express authorization 
of Consumers, which may be withheld in Consumers' sole discretion, and which authorization shall be recorded in the register of 
deeds for the county in which Owner's Land is situated expressly allowing the aforementioned. 

Ground Elevation: Owner shall not materially alter the ground elevation (as shown on the Easement Sketches In the attached 
Exhibit C) within that portion of the Easement Area identified as "40' Clear Cut" on the Easement Sketches in the attached 
Exhibit C, without the express authorization of Consumers, which may be withheld in Consumers' sole discretion, and which 

-authorizatlen-shaH-be-r-ecGrded-in the register of-deeds4oahe-coun^ia-whictL£lwner's Land is situated expressly allowing the 

aforementioned. 

Exercise of Easement: Consumers' nonuse or limited use of this Easement shall not preclude Consumers' later use of this 

Easement to its full extent. 

Ownership: Owners covenant with Consumers that they are the lawful fee simple owner of Owner's Land, subject to existing 
easements, restrictions and reservations of record, if any, and that they have the right and authority to make this grant, and that 
they will forever warrant and defend the title thereto against all claims whatsoever. 

Successors: This easement shall bind and benefit Owner's and Consumers' respective heirs, successors, lessees, licensees, 

and assigns. 

Counterparts: This easement may be executed simultaneously in two or more counterparts, each of which shall be deemed an 
original and all of which together shall constitute one and the same Instrument. It is not necessary that all parties execute any 
single counterpart if each party executes at least one counterpart. 

02366168 1 Form REFORM/EAS2EUMJL/2015 
Page 2 of 6 
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Date: 

BRiAN STORM 

ERIN STORM 

Acknowledgment 

The foregoing instrument was acknowledged before me in County, Illinois, 

on by BRIAN STORM and ERIN STORM, husband and wife. 

Notary Public 
^County, Illinois 

Acting In County 

My Commission expires: 

Prepared By: 
Ady Simmons, 10-08-2018 
Consumers Energy Company 
One Energy Plaza 
Jackson, Ml 49201 

After recording, return to: 
Carrie Main, EP7-471 

Consumers Energy Company 
One Energy Plaza 

Jackson, Ml 49201 

02366168 1 Form REFORM/EAS2EUMJU2015 
Page 3 of 6 
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EXHIBITA 

Owner's Land 

A parcel of land situate and being In the City of Kalamazoo, County of Kalamazoo, State of Michigan described as: 

Lot 33 of Hurni's University Hills, according to the plat thereof, recorded in Liber 28 of Plats, Page 3, Kalamazoo County 
Records. Being part of the Northeast 1/4 of Section 29, T2S, RliW. 

—Parcel-H3r06=29-220-e33 — — 

02366168 1 Form REFORM/EAS2EL/MJL/2015 
Page 4 of 6 
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EXHIBIT B 

Easement Area 

An area of land in Lot 33 of Hurni's University Hiils Subdivision, as recorded in Liber 28 of Plats, Page 3, In Section 29, Township 
2 South, Range 11 West, City of Kalamazoo, Kalamazoo County, Michigan described as follows; Beginning at the Southwest 
corner of said Lot 33; thence N.01''07'16"E., on the West line of said Lot, 100.00 feet to the Northwest corner of said Lot; 
thence S.88''52'44"E., on the North line of said Lot, 70.08 feet; thence S.OCSS'OZ'W., parallel with the centeriine of the 
existing 46kV overhead electric line, 100.00 feet to the South line of said Lot; thence N.88" 52'44"W., on said South Lot line, 
70T49TeettG-the point-of-beginning, — — —~ -— 

023661681 Form REFORM/EAS2EL/MJL/2015 
Page 5 of 6 
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EXHIBIT C 

Easement Sketches 

02366168 1 Form REFORM/EAS2EL/MJL/2015 
Page 6 of 6 

69 

App. 093b

R
EC

EIV
ED

 by M
SC

 12/20/2021 10:30:09 A
M



Easement Sketch 
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EASEMENT SKETCH 
Lindbergjh-Phillips 46 kV Line 

Tax ID #0e-29-e20-033 

SCALE: r'=30' 

0 15 30 

Basis of £>eann<^ 
Michigan State Plane Coordinate System 

South Zone (NAD63 2011) 
Referenced to Kalamazoo COR5 

-NORTH 1/4 CORMER. 
SECTION 29 
T25, Rl IW 

Not to Scale 
-40' 

Clear Cut 

Location Map 
Not to Scale 

Basis of Elevation 
NAVD 65 Datum - International Peet 

(Derived via GPS observation) 

EARCEl- //Ofi-29-2?0-n-f2 
OWNFK DRETI «, KRIST EN GRINWIS 

i) 
CENTER OE SECTION 
SECTION 29 
T2S, Ri (W 

^ /MATTHEW u\ 
SCHUELKE 

I ; PROFESSIONAL \Z] 
fS*. SURVEYOR 

PARCFI //06-29-220-03'I 
OWNER' SI EVEN 8- Wl 111 NHY BARKFR 

Surveyor's Notes 
Property boundary shown ts approximate. The lot dimensions shown 
hereon are record dimensions prov\ded for reference. 

2) The existing 46kV centerline was located m the field and dimensions 
shown from said existing centerline are depicted accurately. 

3) Not all improvements and utilities are shown. 
4) Parcel is described per title report pro'^xded by Consumers Energy. 
5) No Duild Area - I 029 Sg. Pt,. Clear Cut Area - 3029 5g. Pt. 

(Including I 029 5g. Pt. of No-Build), Danger Tree Area - 4000 5g. Pt. 

No. 

'"'iiiiii 

G 
u 

-- Property Line 
Leqeud 

Section Corner 
Coniferous Tree —— — Overhead Electric 4GkV Line 

Deciduous Tree — Road R.O.W. 
Power Pole +9015 -- Spot Elevation 
Guy Anchor I I -- No Build Area 
Lot bnes U/////A — Clear Cut Area 
Section Line -- Danger Tree Area 

Revision A (4/27/15): Added No Build, Clear Cut, • Danger Tree easement areas Added ground shots within easement areas 

Ill"'" /J 
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Consumers Energy 

MSf 
surveying solutions, inc. 

,E» ) .  

5torm Parcel 
NE 1/4 Section 29 

T25, Ki IW 
City of Kalamazoo 

Kalamazoo Co., Michigan 

Drawing No. SB-235 I 9_06-29-220-03 
Filename: 235 I Sbase.DWG 
Field Crew: BAT/CSD 
Field Book No, 551 #16273 
Drawn By: MM5 
Date: 4/27/201 6 
Scale: I" = 30' 
Sheet I of 3 
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H0U5E 

Mf^CEL #06^9-220-033 
OWtjER: BRIAN & ERIN STORM 

EASEMENT SKETCH 
Lindb(Srgih-Fhilli[?5 46 kV Line 

Ta« ID #Of;-29-220-033 

Basis of deannc] 
Michigan State Plane Coordinate System 

S o u t h  Z o n e  ( N A D S 3  2 0 I I )  
Referenced to Kalamazoo COR5 

-NORTH i/4 CORNER 
SECTION 29 
T2S, Rl IW 

Location Map* 
Not to Scale 

Basis of Elevation 
NAVD SS Datum - International Feet 

{Derived via GPS observation) 

PARCEL//{)[i-?.9-220 032 
OWNER DRE11 K KRI-SIFN GRINWIS 

LOT 33 6F HURNI'S UNIVERSITY HILLS 

a ^ J. «» 

SEE DETAIL 

PARCIHl «06-29-220-03'l 
OWNER' STEVEN 8, WHIT NEY BARKER 

CENTER OF SECTION 
SECTION 29 
T25, R) IW 

^ /^TTHEW M.\ jA 
•• SCHUELKE 

1*; PROFESSIONAL 
|C; SURVEYOR •pi 

'""'Iiililiin""^^ n 

Surveyor's Notes 
Property boundary shown is appro;<imate. The lot dimensions shown 
hereon are record dimensions provided for reference. 
The existing 46kV centerline was located in the field and dimensions 
shown from said existing centerline are depicted accurately, 
Not all improvements and utilities are shown. 
Parcel is described per title report provided by Consumers Energy. 
No Build Area - 1029 Sg. Ft., Clear Cut Area - 3029 5g. Ft. 
{Including 1029 Sg. Ft. of No-Build), Danger Tree Area - 4000 Sg. Ft. 

G 
D 

Lec^end 
Section Corner 
Coniferous Tree — «m<v — 
Deciduous Tree 
Power Pole 
Guy Anchor 
Lot Lines 
Section Line 

+901.5 

I I 
W/////A 
kWWWM 

— Property Lme 
— Overhead Electric 4GkV Line 
— Road R.O.W. 
— Spot Elevation 
— No Duild Area 
— Clear Cut Area 

Danger Tree Area 
Revision A {4/27/16): Added No Build, Clear Cut, # Daj^geMjge^35emgrjjreas__Added^roun£5ho^^ 

surveying solutions, inc. 

Storm Parcel 
NE 1/4 Section 29 

T2S, Rl IW 
City of Kalamazoo 

Kalamazoo Co., Michigan 

Drawing No. 55-23519_OG-29-220-033 

Filename: 235 I Sbase.DWG 
Field Crew: 5AT/C5D 
Field Book No. 551 # I 3273 
Drawn By: MM5 
Date: 4/27/201 6 
Scale- I" = 30' 
Sheet 2 of 3 
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EASEMENT SKETCH 
Lindbergih-Phillips 46 kV Line 

Tax ID #06-29-220-033 

SCALE; 1"=30' 

6 15 30 

Basis of Beanng] 
Mictiigan State Plane Coordinate System 

South Zone{NADS3 201 )) 
Referenced to Kalamazoo C0R5 

40' 
Danger Trees 

NORTH 1/4 CORNER 
SECTION 29 
T25, Rl IW 

Not to Scale 
-40' 

Clear Cut 

Location Map 
Not to Scale 

70,06' 
5 66° 52' 44" E 

PARCEL #C6-29-220-033 
CM OWNER: BRIAN & ERIN STORM 
° LOT 33 OF HURNl'S UNIVERSITY HILLS 

SEE DETAIL 

P.O.B. EASEMENT AREA 

• CENTER OF SECTION 
SECTION 29 
T25. Rl IW 

fM. /MAnHEW M.\ 

Lei;;^al Description: Easement Area 

Easement Areas 
No Build Area - 1029 5c\. Ft. 
Clear Cut Area - 3029 Sg. Ft, 
(Including I029 5g. Ft. of No-Build) 
Dan<ner Tree Area - 4000 Sg. Ft, 
Total Easement Area - 7029 Sg. Ft. 

I*/ 
w 

•.4% 
SCHUELKE •. 

PROFESSIONAL iZl 
SURVEYOR •- ~ 

No. # 

An area of land in Lot 33 of Hurni's Univereity Hills Subdivision, as recorded m Liber 26 of Plats, Page 3. m Section 29, 
TownsViip 2 South, Range I I West, City of Kalamazoo, Kalamazoo County, Michigan described as follows- Beginning at the 
Southwest corner of said Lot 33; thence N 01 '07' 16"E . on the West line of said Lot, 100.00 feet to the Northwest 
corner of said Lot; thence 5.6a°52'44"E.. on the North line of said Lot, 70.06 feet; thence 5.00''53'02"W.. parallel with 
the centerline of the existing 4ekV overhead electric line, 100,00 feet to the South line of said Lot, thence 
N.86°52'44'-W., on said South Lot line, 70.49 feet to the point of beginning 

Revision A (4/27/1 &)• Added No Build, Clear Cut, » Danger Tree easement g7e35^_Mded_qco^mdjhoi^^ 

Consumers Energy 

mm 
surveying solutions, inc. 

5torm Parcel 
NE I /4 Section 29 

T25, Rl iW 
City of Kalamazoo 

Kalamazoo Co., Michigan 

Drawing No. 5B-235 I 9_0S-29-220-033 
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Field Crew: 5AT/C5D 
Field Book No. 551 # I 6273 
Drawn By; MM5 
Date; 4/27/20)6 
Scale: I" = 30' 
Sheet 3 of 3 

App. 097b

R
EC

EIV
ED

 by M
SC

 12/20/2021 10:30:09 A
M



Landscape Appraisal 
(Aurora Landscape Design and Appraisal, LLC) 
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325 Red Oak Lone 
Rochester Hills. Ml 48307 

Telephone (248) 563 0797 
tmhurst@att.net 

L 

Landscape Appraisal For: June 25, 2018 

Brian and Erin Storm Property 

2035 Broadway Ave. 

Kalamazoo, Ml 

Parcel #06-29-220-033 

Consumers Energy Lindbergh to Phillips Project 

There are a number of ways to approach the valuation of plants, such as 
contributory, income, replacement, and cost of cure. Additionally, where there is no 
demonstrated use for the plants they may be valued as timber, pulp, or firewood. The 
valuation method utilized can be different with the individual assignment. Before 
addressing the specific monetary values of this case, it is important to outline the 
components of a landscape appraisal, so as to give a clear foundation to my findings. 

Landscape appraisal is essentially a valuation of the landscape, or a portion of the 
landscape in relation to Its worth within the entire property In question. This definition is 
derived from the official publication on this subject. The Guide for Plant Appraisal, 9^^ 
Edition ("GPA") Is the definitive work for this important area of arboriculture. Published by 
the International Society of Arboriculture it sets the ground rules of this process here In the 

United States. It states on page 10: 

In the plant appraisal process, the value of individual plants and the 
whole landscape should be reasonably and closely dependent upon the 
value of the land they occupy, A major factor for the plant appraiser to 
consider when making an appraisal is the possible need to ascertain 

some estimate of the property's total value. 

The GPA further explains on page 101: 

Research indicates that well-maintained landscapes can contribute up to 
20 percent to the value of an improved residential property; and mature, 
well-placed trees can increase property values when compared to 
undeveloped or bare properties. 

...In the urban environment, ...contributory values of trees and vegetation 
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will be in the 10 to 20 percent range of property value. 

Finally, on page 19: 

Traditionally, plants and landscapes are considered part of real estate. 
Real estate is defined as the physical land and appurtenances affixed 
to the land-or land and all the features that are a natural part of the 
land, as well as the features that people attach to it, such as buildings, 
trees, shrubs and yard improvements. ______ 

With these important guidelines, the landscape appraiser "has immediately 

established realistic limits within which to derive the plant value estimates." (pg.lOl). 

It Is imperative for the qualified landscape appraiser to not get caught up in the 
erroneous course of placing values on individual trees which are so high and unrealistic that 
if added to the remainder of the landscaping, would equal a price greater than the total 
worth of the real estate property. It is important for all factors of the property, such as 
separate standing structures, the lot itself, and landscaping come together to provide a 
value which is fair and reasonable for the total real estate worth. 

I also consider the guidelines of the Michigan Tree Valuation Guide- Eleventh 
Revision ("MTVG"), prepared by the Michigan Forestry and Park Association and the 
Michigan State University Forestry Department for a more local means of determining 
values. This guide outlines the significance of four important factors in determining tree 
values; 1) tree size, 2) species, 3) condition, which includes but is not limited to trunk, 
structure, evidence of insects and disease, life expectancy, and 4) location, which not only 
reflects on its function within a residential yard or along a highway or public park, but also 
its exact position in that yard- front focal point, or perhaps too closely grown amongst a 
group of many. Location also addresses city distinctions. For example, an oak In a more 
prestigious neighborhood will be worth more than the same tree in a more run-down 

community. 

In certain instances where there is a significant amount of existing landscape and the 
individual values would escalate beyond what would be fair and reasonable a fifth factor or 
"special factor" is utilized. As stated in the MTVG on page 10: 

The special factor can be used to depreciate the value of trees 
where a lower value is warranted. Examples of disproportionately high 
values include single trees from within a group of trees, trees growing 
in easements, and where the total of tree losses are unreasonably high 
in relation to the total value of the property. 

I utilize the trunk formula method from this guide as a basis for determining these 
plant values. To this formula, I apply my years of gathering comparables, and experience In 
the field to derive the value amounts for the five factors listed above. Also, in estimating 
the value of the property as a whole, I generally review publicly available tax records. The 
importance of considering all the sources I've mentioned to determine the proper 
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landscape values cannot be stressed enough. It is my job as a professional landscape 
appraiser to analyze all factors of each case and to determine what Is, in the end, a fair and 

reasonable compensation to the property owner for their loss. 

It is essential to understand that bringing the value of the property back to what it 
was before the taking does not necessarily mean replacement as tree for tree, or size for 
size. That is an incorrect manner in which to approach proper landscape appraisal. The 
professional landscape appraiser must be very careful not to submit replacement values 
which constitute a more than fair and reasonable compensation. 

Finally, the ultimate question to be taken into account is the following: Would the 
asking price of this salable real estate property afford a value any less after the removal of 
these plants? This question should be addressed with each case, it is important to note 
that in the United States today trees do have value; however, just as importantly one must 
not ignore the fact that a tree within a residential yard, or a vacant lot, or a commercial 
complex is a piece of property. It is owned by that property owner in the same manner as 
the house, driveway, or fence. Therefore, for a professional landscape appraiser to do the 
job correctly, plant values must be considered In relation to their worth within the total 

property. 

Turning to the application of this information to this case, the subject property is 
located at: 2035 Broadway Ave, Kalamazoo. It Is a residential property within a more urban 
community. Due to the Lindbergh to Phillips Project which extends through a portion this 
residence, the landscaping which exists there is subject to possible disturbance in the 
process of easement construction/maintenance. Some landscaping exists throughout this 
parcel, it is important to remember that although we are only applying value to a specific 
section, the entire scope of the landscaping must be considered as a whole, individual 
values can and do decrease when there are more trees that exist on a site. 

When the proposal involves the removal of plants, the ultimate focus should be on 
the value of the property, the entire landscaping that can contribute to It, and that portion 
that will be removed. Placing the emphasis on this bottom line insures that individual 
values are kept in control and are reasonable and correct. With so many plants, the biggest 

limiting factor sometimes is the worth of the property. 

I did not have permission to access this property, but feel i had enough information 
to make a relatively accurate assessment. This appraisal does not include those plants 

within the existing road right of way. 

Plants are as follows: 
Those in the "Clear Cut Area": 

There don't appear to be any plants in this area, 

Those in the "Danger Tree Area": 

There don't appear to be any trees in this area. 
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"CLEAR CUT AREA" TOTAL: 
"DANGER TREE AREA" TOTAL: 
TOTAL VALUE OF LANDSCAPING: 

$0 
$0 
$0 

In conclusion, I certify that, to the best of my knowledge and belief: 
-The statements of fact contained in this report are true and correct. 
-The reported analyses, opinions, and conciusions are limited only by the reported 
assumptions and limiting conditions, and are my personal, impartial, and unbiased 
professional analyses, opinions, conclusions, and recommendations. 
-I have no present or prospective interest in the property that is the subject of this report, 
and I have no personal interest with respect to the parties involved. 
-I have performed no services, as an appraiser or in any other capacity, regarding the 
property that is the subject of this report within the three-year period immediately 
preceding acceptance of this assignment. 
-I have no bias with respect to any property that is the subject of this report or to the 
parties involved with this assignment. 
-My engagement in this assignment was not contingent upon developing or reporting 
predetermined results. 
-My compensation for completing this assignment is not contingent upon the development 
or reporting of a predetermined value or direction in value that favors the cause of the 
client, the amount of the value opinion, the attainment of a stipulated result, or the 
occurrence of a subsequent event directly related to the intended use of this appraisal 
consulting assignment. 
-I have NOT been allowed access to this site and have made my inspection from the road 

or adjacent property. This appraisal reserves the right to update this report if provided 

access to the property. 

The purpose of this appraisal is to provide information to be utilized by Consumers 
Energy Company. I have also included a list of my qualifications, if you have any questions 
on any portion of this appraisal report, please do not hesitate to contact me, 

Respectfully submitted, 

Teresa Hurst 

Certified Arborlst 
Michigan Certified Nurseryman (CGIP) 
Limited Real Estate Appraiser 

4 

78 

App. 102b

R
EC

EIV
ED

 by M
SC

 12/20/2021 10:30:09 A
M



QUALIFICATIONS OF TERESA M. HURST 

LANDSCAPE APPRAISER AND DESIGNER 

Over the last thirty-nine years I have gained a broad range of experience in the fields 
of horticulture and arboriculture, I'm knowledgeable in plant identification, insect and disease 

diagnosis, plant care, and tree and shrub evaluation. 

EDUCATION 
1983- Michigan State University, East Lansing, Michigan. 
Landscape and Nursery Agricultural Technology Program graduate 
G.P.A. 3.78 Graduate with honors 
-Attendance at numerous horticultural seminars offered through the MNLA & ASM 

EXPERIENCE 
1980-1981- Moehr's Nursery, Eraser, Michigan, -maintenance of plant stock 
1982,1984-88- Bordine's Nursery, Rochester Hills, Michigan, -nursery retail sales 
1983- Wyevale's Nurseries LTD, Hereford, England, -plant propagation 
1988-1994- Auburn Oaks inc., Rochester Hills, Michigan, -nursery retail sales, landscape design, appraisal 
1994-present Aurora Landscape Design and Appraisal, L.L.C., Rochester Hills, Michigan, -own and operate 

-Certified Arborlst 
-Michigan Certified Nurseryman (Certified Green Industry Professionai) 

-Limited Reai Estate Appraiser 
-Qualified as expert witness in Oakland County Circuit, 48th District, Macomb County Circuit, 

and 13thJudicial Circuit Courts, 
-Extensive experience in landscape appraisal- having completed thousands of residential and commercial 
evaluations for condemnation and easement acquisitions, as well as determining pulp and timber values, 
documenting tree inventories and tagging, cost of cure reports, orchard and nursery valuation, rebuttal reports, 
overseeing Installation of replacement plantings. Identifying nuisance trees, and native trees for 

reimpiementatlon. 
-I've given numerous educational talks to local garden clubs on a variety of horticultural topics. 
-I have written many "garden column" articles for various local newspapers. 
-Member- Michigan Nursery and Landscape Association. 
-Member- Arboriculture Society of Michigan 
-Member- International Society of Arboriculture. 
-Member- International Right of Way Association, Michigan Chapter 7, 

LIST OF CLIENTS 
Burgoyne Appr. - David Burgoyne, ITC Holdings Corp., Andrew Reed & Associates 
Andrew Chamberlain Appraisers, Oakland County Circuit Court, Vector Pipeline 
Consumers Energy Company, Oakland County Drain Commission, Enbridge Pipeline Co. 
Mario G a i n  Appraisers, Oakland County Road Commission, Branch Tree Service 
Macomb County Drain Commission, City of Troy, Macomb County Road Commission 
Fred Phlippeau and Associates, Clark Hill, PLC, John O'Connor Appraisal 
Ml. Dept. Of Transportation, Mark Sheppell-Appraiser, Sunoco Pipeline 
ML Jacobs and Assoc. inc., RS Thomas and Assoc. - Norm Thomas 
Wayne County Road Commission, White Pine Land Company, Detroit Electric Co, 
Shelby Twsp. Public Works, Boris Yakima, Hubbell, Roth & Clark, inc. 
David Maturen and Associates, Howard and Howard, P.C,, Detroit Public Works 
Harvey Deson-Appraiser, James Howard Turner, P.C., Summit Resources, LLC 
Kohl, Secrest, Wardle, P,C., Dickinson, Wright, P.C,, Cummings, McClorey,P.C. 
Alan Ackerman, P.C,, Kallas & Henk, P.C., Civil Engineering Solutions, Inc. 
Cooper, Shifman, Gabe, Quinn & Seymour, P.C, 
Lelbenguth, Boos & Assoc., PC Beeding Legal Group, PC 
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Appraiser Qualifications and Licenses 
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QUALIFICATIONS OF 
JEFFREY G, GENZINK, MAI 

APPRAISAL EMPLOYMENT: 

Genzink Appraisal Company, Grand Rapids, Michigan 
Owner (2001-current). 

GenzinkJSahin-Gmup^rand Rapids, Michigan_ ,—, ,, 
Partner (1998-2000). 

The Oetzel-Williams Group, Lansing, Michigan 
Real Estate Appraiser (1990-1997), 

EDUCATION: 

Bachelor of Arts Degree with Major in Business Administration and Sociology, 
Calvin College, Grand Rapids, Michigan, 1988 

APPRAISAL EDUCATION: 

Numerous courses, seminars and continuing education classes taken through the 
Appraisal Institute and American Institute of Real Estate Appraisers. A detailed 
completed course list is available upon request. 

COURT EXPERIENCE: 

Court Qualified as an Expert Witness in Michigan Tax Tribunal, United States 
District Court, Berrien County Circuit Court, Ottawa County Circuit Court, 
Kalamazoo County Circuit Court, Kent County Circuit Court and Lapeer 
County Circuit Court 

PROFESSIONAL ACTIVITIES: 

Board Member, Commercial Alliance of Realtors of West Michigan, 2011-2014 
Great Lakes Chapter; Alternate Regional Representative, 2007 
Great Lakes Chapter; Regional Representative, 2004 
Leadership Development & Advisory Council; Member - Second Year, 2001 
Great Lakes Chapter; Candidate Guidance Chair - General, 2000 
Young Advisory Council; Member - First Year, 1998 

LICENSES AND PROFESSIONAL AFFILIATIONS: 

MAI, Appraisal Institute, Certification No. 11133. 
Certified General Real Estate Appraiser - Michigan, No. 1201002640 
Licensed Real Estate Broker - Michigan No. 6501238572 
Commercial Alliance of Realtors, Broker Member 
Grand Rapids Association of Realtors, Broker Member 
Michigan Association of Realtors, Broker Member 
National Association of Realtors, Broker Member 
International Right of Way Association, No. 7926553 
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S T A T E  O F  M I C H I G A N  
DEPARTMENT OF LICENSING AND REGULATORY AFFAIRS 

BUREAU OF PROFESSIONAL LICENSING 

CERTIFIED GENERAL APPRAISER 
LICENSE 

JEFFREY GLENN GENZINK 

...-IT lift THS DOCUMENT 13 DULVISSUED LKLHSL fXPIRAflOti DATE UfJOER the lavrt of the state 
lEQlOQEhMa 07/31/HDlR 3aED'^7b of i .CH,CAN 
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QUALIFICATIONS OF 
MICHAEL A. TYSKA, MAI 

APPRAISAL EXPERIENCE: 

Mr. Tyska has been appraising commercial properties since 2004. He has experience in the 
appraisal of apartments, condominium developments, multi-tenant retail, big box retail, bank 
branches, restaurants, single-family residential, general office, medical office, industrial, 
agricultural land, development land for residential, commercial, office and industrial use, and 
special purpose properties including schools and churches. Mi*. Tyska has extensive 
experience in the appraisal of easements including surface, sub-surface and air rights. 
Valuation assignments have been completed for property owners, attorneys, investors, private 
and public companies, government agencies and financial institutions. 

APPRAISAL EMPLOYMENT: 

Independent Contractor 
Appraiser; August 2004 to Present 

EDUCATION: 

Western Michigan University, B.B.A. in Management and Minor in Math, 1991 

APPRAISAL EDUCATION: 

Numerous courses, seminars and continuing education classes taken through the Appraisal 
Institute and American Real Estate and Appraising Institute. A detailed completed course list 
is available upon request. 

LICENSES AND PROFESSIONAL AFFILIATIONS: 

Appraisal Institute - MAI Designation, Certificate No. 14486 
Michigan - Certified General Real Estate Appraiser, License No. 1201071392 
Michigan - Real Estate Salesperson, License No. 6501335639 
National Association of Realtors 
Michigan Association of Realtors 
Commercial Alliance of Realtors 
Grand Rapids Association of Realtors 
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STATE OF NICHIGAN 
DEPARTMENT OF LICENSING AND REGULATORY AFFAIRS 

B U R E A U  O F  P R O F E S S I O N A L  L I C E N S I N G  

C E R T I F I E D  G E N E R A L  A P P R A I S E R  
L I C E N S E  

M I C H A E L  T Y S K A  

licuisc lie CKPIRiTIOII bite "<> 
1 B D 1 Q 7 1 3 R 2  a 7 / 3 1 / 2 a n  a S B l U O E  o F U K H i o i N  
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COUWTV 

COUNTY OF KALAMAZOO 
OFFICE OF TREASURER 

201 W KALAMAZOO AVE 
OFFICIAL RECEIPT 

KALAMAZOO MI 49007 
Receipt Number 2400-056904 

Deposit number EAM Receipt date 04/09/2019 

Payee name CONSUMERS ENERGY Check number 21194 

Receipt desc STORM PARCEL 06-29-220-033 Check date 04/09/2019 

Description Account Amount 

JUDGEMENTS PAYABLE 
? "lOI-Ono-pnR nn 

Receipt amount 7,500.00 
Check amount 7,500 00 
Cash amount 0.00 

Credit Card amount 0 00 

Change tendered 0.00 

Cashier eamein 

App. 110b

R
EC

EIV
ED

 by M
SC

 12/20/2021 10:30:09 A
M



EXHIBIT C 

App. 111b

R
EC

EIV
ED

 by M
SC

 12/20/2021 10:30:09 A
M



EASEMENT FOR THE PROTECTION OF ELECTRIC FACILITIES 
Lindbergh to Phillips 

SAP# 22787258 
Master Tract# TRN000916034041 
Agreement# M100000022266 

BRIAN STORM and ERIN STORM, husband and wife, 2035 Broadway, Kalamazoo, Mi 49008. {hereinafter "Owner") 

for $1.00 and other good and valuable consideration [exempt from real estate transfer tax pursuant to MCLA 207.505(f) and 
from State real estate transfer tax pursuant to MCLA 207.526(f)] grants and warrants to 

CONSUMERS ENERGY COMPANY, a Michigan corporation, One Energy Plaza, Jackson, Michigan 49201 (hereinafter 
"Consumers") 

a permanent easement to enter the Easement Area described in the attached Exhibit B (hereinafter "Easement Area") located 
in the City of Kalamazoo, County of Kalamazoo, and State of Michigan as more particularly described in the attached Exhibit B 
and 1) to trim, cut down, and otherwise remove and control, without compensation to Owner, any trees, brush, roots, and other 
vegetation standing or growing within the Easement Area, which right is more fully defined below in the "Trees and Other 
Vegetation" provision, for the purpose of protecting, maintaining, and providing access to Consumers' facilities, which are 
currently located on land contiguous to the Easement Area and Owner's land described in the attached Exhibit A (hereinafter 
"Owner's Land"), which land is currently a public road right-of-way (hereinafter "Adjoining Land"); and 2) to utilize the portion of 
the Easement Area described as the 40' Clear Cut area below to, from within the Easement Area, construct, operate, maintain, 
inspect (Including aerial patrol), survey, replace, reconstruct, improve, remove, relocate, change the size of, enlarge, and protect 
a line or lines of electric facilities together with any wires, cables, conduits, crossarms, braces, guys, transformers, electric 
control circuits and devices, communication systems, utility lines, protective apparatus and all other equipment, appurtenances, 
associated fixtures, and facilities that are useful or incidental to or for the operation or protection thereof and located on the 
Adjoining Land, and to conduct such other activities as may be convenient in connection therewith as determined by Consumers 
for the purpose of transmitting and distributing electricity, but without the right to locate any of the aforementioned facilities on 
Owner's Land or within the Easement Area pursuant to this Easement. 

Access: Consumers shall have the right of unimpaired access to the Easement Area for any and all purposes necessaiy, 
convenient, or incidental to the exercise by Consumers of the rights granted hereunder and Owner shall not interfere with said 
access by any means. 

Tree.s and Other Vegetation: Owner shail not plant any trees within that portion of the Easement Area identified as "40' Clear 
Cut" on the Easement Sketches (hereinafter "Easement Sketches") in the attached Exhibit C. Consumers shall have the right 
from time to time hereafter to enter that portion of the Easement Area identified as "40' Clear Cut" on the Easement Sketches 
in the attached Exhibit C to, without compensation to Owner, trim, cut down, and otherwise remove and control any trees, brush, 
roots, and other vegetation within the "40' Clear Cut" portion of the Easement Area. Consumers shall have the right from time 
to time hereafter to enter that portion of the Easement Area identified as "40' Danger Trees" on the Easement Sketches in the 
attached Exhibit C to, without compensation to Owner, trim, cut down, and otherwise remove and control any trees, brush, roots, 
and other vegetation within the Easement Area that are in excess of 35 feet in height. 

02366168 1 Form REFORM/EAS2EL/MJU2015 
Page 1 of 6 
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Buildings/Structures: Owner agrees not to build, create, construct, or permit to be built, created, or constructed, any 
obstruction, building, septic system, drain field, fuel tank, pond, swimming pool, lake, pit, well, foundation, engineering works, 
installation or any other type of structure over, under, on, or within that portion of the Easement Area identified as "20' No 
Build" on the Easement Sketches in the attached Exhibit 0, whether temporary or permanent, without the express authorization 
of Consumers, which may be withheld in Consumers' sole discretion, and which authorization shall be recorded in the register of 
deeds for the county in which Owner's Land is situated expressly allowing the aforementioned. 

Ornund Elevation: Owner shall not materially alter the ground elevation (as shown on the Easement Sketches in the attached 
Exhibit C) within that portion of the Easement Area identified as "40' Clear Gut" on the Easement Sketches in the attached 
Exhibit C, without the express authorization of Consumers, which may be withheld in Consumers' sole discretion, and which 
authorization shall be recorded in the register of deeds for the county in which Owner's Land is situated expressly allowing the 

aforementlonedr ~ ^ ~ —— 

Exercise of Easement: Consumers' nonuse or limited use of this Easement shall not preclude Consumers' later use of this 

Easement to its full extent. 

OwnershiD- Owners covenant with Consumers that they are the lawful fee simple owner of Owner's Land, subject to existing 
easements, restrictions and reservations of record, if any, and that they have the right and authority to make this grant, and that 
they will forever warrant and defend the title thereto against all claims whatsoever. 

Successors: This easement shall bind and benefit Owner's and Consumers' respective heirs, successors, lessees, licensees, 

and assigns, 

Counterparts: This easement may be executed simultaneously In two or more counterparts, each of which shall be deemed an 
original and all of which together shall constitute one and the same instrument. It is not necessary that all parties execute any 
single counterpart if each party executes at least one counterpart. 

02366168 1 Form REFORM/EAS2EL/MJL/2015 
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Date: 

BRIAN STORM 

ERIN STORM 

-Acknowledgment 

The foregoing Instrument was acknowledged before me in — County, Illinois, 

on by BRIAN STORM and ERIN STORM, husband and wife. 

Notary Public 
^County, Illinois 

Acting in County 

My Commission expires: 

Prepared By: 
Ady Simmons, 10-08-2018 
Consumers Energy Company 
One Energy Plaza 
Jackson, Ml 49201 

After recording, return to; 
Carrie Main, EP7-471 

Consumers Energy Company 
One Energy Plaza 

Jackson, Ml 49201 

02366168 1 Form REFORM/EAS2EUMJL/2015 
Page 3 of 6 
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EXHIBIT A 

Owner's Land 

A parcel of land situated and being In the City of Kalamazoo, County of Kalamazoo, State of Michigan described as: 

Lot 33 of Hurnl's University Hills, according to the plat thereof, recorded in Liber 28 of Plats, Page 3, Kalamazoo County 
Records. Being part of the Northeast 1/4 of Section 29, T2S, RllW. 

Parcel ID: 06-29-220-033 

023661681 Form REFORM/EAS2ELyMJL/2015 
Page 4 of 6 
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EXHIBIT B 

Easement Area 

An area of land in Lot 33 of Hurni's University Hills Subdivision, as recorded in Liber 28 of Plats, Page 3, in Section 29, Tov/nship 
2 South Range 11 West, City of Kalamazoo, Kalamazoo County, Michigan described as follows: Beginning at the Southwest 
corner of said Lot 33; thence N.01°07'16"E., on the West line of said Lot, 100.00 feet to the Northwest corner of said Lot; 
thence S.88''52'44"E., on the North line of said Lot, 70.08 feet; thence S.00°53'02"W., paraliel with the centerline of the 
existing 46kV overhead electricline, 100.00 feet to the South line of said Lot; thence N.88®52'44"W., on said South Lot line, 
70.49 feet to the point of beginning. 

02366168 1 Form REFORM/EAS2EL/MJL/2015 
Page 5 of 6 

App. 116b

R
EC

EIV
ED

 by M
SC

 12/20/2021 10:30:09 A
M



EXHIBIT C 

Easement Sketches 

02366168 1 Form REFORM/EAS2EL/MJL/2015 
Page 6 of 6 
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EASEMENT SKETCH 
Lindberc^h-Fhillips 46 kV Line 

Tax ID #06-29-220-033 

SCALE: T'=30' 

0 15 30 

Basis of Deanncj 
Michigan State Plane Coordinate System 

Sojth Zone (NAD63 201 I) 
Referenced to Kalamazoo CORS 

-NORTh 1/4 CORNER 
SECTION 29 
T25. Rl I W 

20' 
No Build Not to Scale 

Not to Scale 

Basis of Elevation 
NAVD 6B Datum - International Peet 

(Derived via GPS observation) 

PAHCEI. IKW ?.9-??.0.0:i2 
OWNhK: BRn I & KRiaTEN GRINWIS 

PARCEL #06-29-220-033 
OWNER: BRIAN & ERIN STORM 

LOT 33 OF HURNI'S UNIVERSITY HILLS 

SEE DETAIL 

CENTER or SECTION 
SECTION 29 
T25, Rl IW 

.vww""*!"!'!'"""///,. 

75' 

'AF?Clrl //aG-;i9..?20 l}jl'1 
OWNER: ST FVEN & Wl IITNEY BARKER 

Surveyor's Notes 
1) Property boundary shown is approximate. The lot dimensions shown 

hereon are record dimensions provided for reference. 
2) The existing 4£kV centerline was located in the field and dimensions 

shown from said existing centerline are depicted accurately. 
3) Not all improvements and utilities are shown. 
A) Parcel is described per title report provided by Consumers Energy. 
5) No Build Area - I 029 5g. Pt., Clear Cut Area - 3029 Sg. Pt. 

(Including 1029 5g. Pt. of No-Buiid), Danger Tree Area - 4000 Sg. 
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HOUSE 

P^CEL#a6-29>220-033 

OWI^ER: BR[AN & ERIN STORM 

LOT 33 OP HURNl'S UNIVERSITY HILLS 

SEE DETAIL 

Basis of Bearing! 
Mich)igan State Plane Coordinate System 

S o u t h  Z o n e  ( N A D S 3  2 0 I I )  
Referenced to Kalamaaoo CORS 

-NORTH 1/4 CORNER 
SECTION 29 
T2S. Rl I W 

Location Map 
Not to Scale 

NAVD 66 Datum - International Peet 
(Derived via GPS observation) 
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63594 

PARCEL //06-29-22b-034 
OWNER: STEVEN & WllirNI-V BARKER 

Surveyor's Notes 
) Property boundary shown is approximate, The lot dimensions shown 

hereon are record dimensions provided for reference. 
2) The existing 46kV centerlme was located in the field and dimensions 

shown from said existing centerlme are depicted accurately. 
3) Not all improvements and utilities are shown. 
4) Parcel is described per title report provided by Consumers Energy. 
5) No Duild Area - I 029 5g Ft., Clear Cut Area - 3029 5g. Ft. 

(Including I 029 5g. Ft. of No-Duild), Danger Tree Area - 4000 Sg. Ft. 
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PARCEL #06-29.220-033 

OWNER: BRIAN & ERIN STORM 

LOT 33 OF HURNI'S UNIVERSITY HILLS 

SEE DETAIL 

Drawing No. 5B-235 19_0e-29-220-033 

EASEMENT SKETCH 

Storm Parcel 
NE 1/4 Section 29 

T2S, R.I IW 
City of Kalamazoo 

Kalamazoo Co., Michiigan 
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Lindbergjh-Phillips 46 kV Line 
Tax ID #06-29-220-033 

Consumers Energy 

surveying solutions, Inc. 

Ftlename: 235 I Sbase.DWG 
Field Crew: BAT/CSD 
Field Book No. SSI # I 6273 
Drawn By: MMS 
Date: 4/27/2016 
Scale: I" = 30' 
Sheet 3 of 3 

NORTH 1/4 CORNER 
SECTION 29 
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P.O.B. EASEMENT AREA 
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No. 
63594 ..•',^1' No Build Area - 1029 Sg. Ft 

Clear Cut Area - 3029 5g. Ft. 
(Including I029 5g. Ft. of No-Build) 
Danger Tree Area - 4000 Sq Ft. 
Total Easement Area - 7029 Sg. Ft. 

Legal Description. Easement Area 

An area of land in lot 33 of Hurm's University Mills Subdivision, as recorded tn Liber 28 of Flats, Page 3, m Section 29, 
Township 2 South, Range I I West. City of iCalamazoo. Kalamazoo County, Michigan described as follows: Beginning at the 
Southwest corner of said Lot 33. thence N.O I °0V f on the West line of said Lot, 100.00 feet to the Northwest 
corner of said Lot; thence 5 88''52'44"E.. on the North line of said Lot, 70.06 feet; thence 5.00'53'O2"W , parallel with 
the centerime of the existing 4GkV overhead electric line, I 00.00 feet to the South line of said Lot; thence 
N.86°52'44'W . on said South Lot line, 70 49 feet to the point of beginning. 

Revision A (4/27/16): Added No Build, Clear Cut, *• Danger Tree easement areas Added ground shots within easement ar^ 
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EASEMENT SKETCH 
Lmdbercih-PhilliiS's 4G kV Line 

Tax ID #06-29-220-033 

SCALE: 1"=30' 

0 15 30 

Basis of Beannc] 
Michigan 5tate Plane Coordinate System 

S o u t h  Z o n e  ( N A D S 3  2 0 I I )  
Referenced to Kalamazoo C0R5 

NORTH 1/4 CORNER 
SECTION 29 
T2S, Rl IW 

20' 
No Duild Not to Scale 

40' 
Clear Cut 

Location Map 
Not to Scale 

PARCEL #06-29-220-033 
h OWNER: BRfAN & ERJN STORM 

? LOT 33 OF HURNI'S UNIVERSITY HILLS 

SEE DETAIL 

F.O.B. EASEMENT AREA 

•CENTERor SECTION 
SECTION 29 
T2S, Rl IW 

Easement Areas 

/MATTHEW M.*«. A 
; SCHUELKE 

1*; PROFESSIONAL ;*i 
|C: SURVEYOR 'gl 

No. 
63594 ..'W No Build Area - 1029 5c\. ft. 

Clear Cut Area - 3029 Sn^. Ft. 
(Including 1029 Sg Ft of No-Build) 
Danger Tree Area - 4000 5g. Ft. 
Total Easement Area - 7029 Sg. Ft. 

Legal Description! Easement Area 

An area of land in Lot 33 of Murni's University Hills Subdivision, as recorded in Liber 26 of Flats, Page 3, in Section 29. 
Township 2 South, Range I / West, City of Kalamazoo, Kalamazoo County, Michigan described as follows: Beginning at the 
Southwest corner of said Lot 33; thence N OI 'OTI £"E., on the West line of said Lot, 100.00 feet to the Northwest 
corner of said Lot, thence 5.66°52'44"E., on the North line of said Lot, 70.06 feet; thence 5.00°53'02"W., parallel with 
the centerline of the existing 4GkV overhead electric line, 100.00 feet to the South line of said Lot; thence 
N.66°52'44'W., on said South Lot line, 70.49 feet to the point of beginning. 

Revision A (4/27/16) Added No Build, Clear Cut, t Danger Tree easement areas Added ground shots within easement areas. 
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Received In Kalamazoo, Ml Mar 26, 2019 03:48 PM 2019-007108 DEC 
03/26/2019 03:58:52 PM Page 1 of 14 

iluUiJJ Timothy A. Snow County Clerk/Register 
Kalamazoo County, Ml 

DECLARATION OF TAKING 

STATE OF MICHIGAN ) 
)SS. 

COUNTY OF JACKSON ) 

I, Timothy J. Sparks, Vice President of Electric Grid Integration for Consumers Energy 

Company ("Consumers Energy"), having been duly sworn hereby state and affirm the following 

in support of this Declaration of Taking: 

1. Consumers Energy is a public utility, organized and existing under Public Act 238 

of 1923, MCL 486.251, et seq., as amended, with a principal address of One Energy Plaza, 

Jackson, Michigan 49201. 

2. Consumers Energy has been granted statutory authority by the Legislature of the 

State of Michigan to "condemn all lands and any and all interests therein, easements, rights of 

way, and other property...which may be necessary to generate, transmit, and transform electric 

energy for the public use in, upon, or across private property." See MCL 486.252. 

3. I am authorized by the Board of Directors of Consumers Energy to declare the 

taking of property by eminent domain under the applicable statutes of the State of Michigan. 

4. Based on Consumers Energy's obligation as a public utility to provide adequate 

and reliable electric service to customers in Kalamazoo County and the City of Kalamazoo, 

Consumers Energy hereby determines it is necessary to obtain permanent easement rights across 
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certain property described further below for the protection and maintenance of its existing high-

voltage electric lines that are supported by a line of existing poles and related electric facilities 

adjacent to such property. 

5. The Lindbergh to Phillips 46 IcV Line is a high voltage distribution line, 

approximately 7.3 miles long, within Consumers Energy's integrated electric transmission and 

distribution system located in and providing electric service to Kalamazoo County and the City 

of Kalamazoo. The Lindbergh to Phillips Line delivers electi'icity at 46,000 Volts to Consumers 

Energy's Kendall and Oakwood Substations. An outage or failure of the Lindbergh to Phillips 

Line directly impacts over 8,220 electric customers. Without permanent rights for the 

maintenance and protection of this necessary component of its electric system, Consumers 

Energy is unable to ensure that it will be able to continually meet its obligation to provide 

adequate and reliable electric service to customers in Kalamazoo County and the City of 

Kalamazoo. 

6. To support the Lindbergh to Phillips Line, which is used to transmit and/or 

distribute electricity for public use, Consumers Energy has determined that it is necessary to 

acquire by condemnation a perpetual easement in, over and across the following described lands 

C'Property"): 

A parcel of land situated and being in the City of Kalamazoo, County of 
Kalamazoo, State of Michigan described as; 

Lot 33 of Humi's University Hills, according to the plat thereof, recorded in Liber 
28 of Plats, Page 3, Kalamazoo County Records. Being part of the Northeast 1/4 
of Section 29, T2S, RllW. 

Parcel ID: 06-29-220-033 

7. The rights to be acquired are fully described in the Easement for the Protection of 

Electric Facilities, attached as Exhibit I to this Declaration of Taking. 
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8. The record, fee-simple owner of the Property is Brian Storm and Erin Storm. 

Consumers Energy also has identified Lake Michigan Credit Union as having an interest in the 

Property that is relevant under Michigan law. 

9. Based on an appraisal report Tor the property affected by the~~easement, 

Consumers Energy has estimated the amount of just compensation for the easement rights to be 

acquired as the full and complete sum of $7,500.00, which sum will be deposited with the 

Kalamazoo County Treasurer and will be paid to the above-named interest holders in accordance 

with applicable law. 

10. Consumers Energy waives the right to bring federal and state cost-recovery 

actions against the current owners of the Pioperty, 

Further affiant sayeth naught. 

CONSUMERS ENERGY COMPANY 

By; Timothy J. Sj^lcs 
Title: Vice President of Electric Grid Integration 

Subscribed and sworn to before me 

Acting in Jackson County, Michigan 
M y  C o m m i s s i o n  E x p i r e s ? A  
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Prepared by: 

Aaron L.Vorce(P68797) 
Consumers Energy Company 
One Energy Plaza, EPll-449 
Jackson, MI 49204 

When recorded, return to: 

Consumers Energy Company 
Business Services - Real Estate 
Attn: Debra Dennis, EP7-436 
One-Energy Elaza- . _ 
Jackson, MI 49201-2357 

4 
2019-007108 DEC 
03/26/2019 03.58 52 PM Page 4 of 14 
Timothy A. Snow County Cterk/Register Kalamazoo County, 

App. 129b

R
EC

EIV
ED

 by M
SC

 12/20/2021 10:30:09 A
M



Exhibit 1" 
to Declaration of Taking 

(Easement for the Protection of Electric Facilities) 
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EASEMENT FOR THE PROTECTION OF ELECTRIC FACILITIES 
Lindbergh to Phillips 

SAP# 22787258 
Master Tract# TRN000916034041 
Agreement# M!00000022266 

BRIAN STORM and ERIN STORM, husband and wife, 2035 Broadway, Kalamazoo, Mi 49008. {hereinafter "Owner") 

for $1.00 and other good and valuable consideration [exempt from real estate transfer tax pursuant to MCLA 207.505(f) and 
from State real estate transfer tax pursuant to MCLA 207.526(f)] grants and warrants to 

CONSUMERS ENERGY COMPANY, a Michigan corporation, One Energy Plaza, Jackson, Michigan 49201 (hereinafter 
"CuiisuiTieiy") 

a permanent easement to enter the Easement Area described in the attached Exhibit B (hereinafter "Easement Area") located 
in the City of Kalamazoo, County of Kalamazoo, and State of Michigan as more particularly described in the attached Exhibit B 
and 1) to trim, cut down, and otherwise remove and control, without compensation to Owner, any trees, brush, roots, and other 
vegetation standing or growing within the Easement Area, which right is more fully defined below in the "Trees and Other 
Vegetation" provision, for the purpose of protecting, maintaining, and providing access to Consumers' facilities, which are 
currently located on land contiguous to the Easement Area and Owner's land described in the attached Exhibit A (hereinafter 
"Owner's Land"), which land is currently a public road right-of-way (hereinafter "Adjoining Land"); and 2) to utilize the portion of 
the Easement Area described as the 40' Clear Cut area below to, from within the Easement Area, construct, operate, maintain, 
inspect (Including aerial patrol), survey, replace, reconstruct, improve, remove, relocate, change the size of, enlarge, and protect 
a line or lines of electric facilities together with any wires, cables, conduits, crossarms, braces, guys, transformers, electric 
CDntrol circuits and devices, communication systems, utility lines, protective apparatus and ail other equipment, appurtenances, 
associated fixtures, and facilities that are useful or incidental to or for the operation or protection thereof and located on the 
Adjoining Land, and to conduct such other activities as may be convenient In connection therewith as determined by Consumers 
for the purpose of transmitting and distributing electricity, but without the right to locate any of the aforementioned facilities on 
Owner's Land or within the Easement Area pursuant to this Easement. 

Access: Consumers shall have the right of unimpaired access to the Easement Area for any and ai! purposes necessary, 
convenient, or incidental to the exercise by Consumers of the rights granted hereunder and Owner shall not interfere with said 
access by any means. 

Trees and Otlier Vegetation: Owner shall not plant any trees within that portion of the Easement Area identified as "40' Clear 
Cut" on the Easement Sketches (hereinafter "Easement Sketches") in the attached Exhibit 0. Consumers shall have the right 
from time to time hereafter to enter that portion of the Easement Area identified as "40' Clear Cut" on the Easement Sketches 
in the attached Exhibit 0 to, without compensation to Owner, trim, cut down, and otherwise remove and control any trees, brush, 
roots, and other vegetation within the "40' Clear Cut" portion of the Easement Area. Consumers shall have the right from time 
to time hereafter to enter that portion of the Easement Area Identified as "40' Danger Trees" on the Easement Sketches in the 
attached Exhibit C to, without compensation to Owner, trim, cut down, and otherwise remove and control any trees, brush, roots, 
and other vegetation within the Easement Area that are in excess of 35 feet in height. 
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Riiilriin^s/Strijctures; Owner agrees not to build, create, construct, or permit to be built, created, or constructed, any 
obstruction, building,' septic system, drain field, fuel tank, pond, swimming pool, lake, pit, well, foundation, works. 
Installation or any other type of structure over, under, on, or within that portion of the Easement Area identified as 20 No 
Build" on the Easement Sketches in the attached Exhibit C. whether temporary or permanent, without the express authorization 
of Consumers, which may be withheld in Consumers' sole discretion, and which authorization shall be recorded m the register of 
deeds for the county in which Owner's Land Is situated expressly allowing the aforementioned. 

fii-nimrl Flevatlon- Owner shall not materially alter the ground elevation {as shown on the Easement Sketches in the attached 
Exhibit 0) within that portion of the Easement Area identified as "40' Clear Gut" on the Easement Sketches In the attached 
Exhibit C, without the express authorization of Consumers, which may be withheld in Consumers' sole discretion, and which 

-authorization-sball-be-recorded In-the-reglster-of deedB4ei^e-eoun^in whlch-Owfler^Land-is sltuated-exptesaly-allowlng the_ 

aforementioned. 

Exercise of Easement: Consumers' nonuse or limited use of this Easement shall not preclude Consumers later use of this 

Easement to Its full extent. 

Ownership: Owners covenant with Consumers that they are the lawful fee simple owner of Owner's Land, subject to exisdng 
easements, restrictions and reservations of record, If any, and that they have the right and authority to make this grant, and that 
they will forever warrant and defend the title thereto against all claims whatsoever. 

Successors: This easement shall bind and benefit Owner's and Consumers' respective heirs, successors, lessees, licensees, 

and assigns. 

cniinternarts: This easement may be executed simultaneously in two or more counterparts, each of which shall be deemed an 
original and all of which together shall constitute one and the same Instrument. It is not necessary that all parties execute any 
single counterpart If each party executes at least one counterpart. 
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Date; 

BRIAN STORM 

ERIN STORM 

Acknowledsment 

The foregoing instrument was acknowledged before me in County, Illinois, 

on by BRIAN STORM and ERIN STORM, husband and wife, 

Notary Public 
County. Illinois 

Acting In County 

My Commission expires: 

Prepared By: 
Ady Simmons, 10-08-2018 
Consumers Energy Company 
One Energy Plaza 
Jackson, Ml 49201 

After recording, return to: 
Carrie Main, EP7-471 

Consumers Energy Company 
One Energy Plaza 

Jackson, Mi 49201 
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EXHIBIT A 

Owner's Land 

A parcel of land situated and being In the City of Kalamazoo, County of Kalamazoo, State of Michigan described as: 

Lot 33 of Hurni's University Hills, according to the plat thereof, recorded In Liber 28 of Plats, Page 3, Kalamazoo County 
Records. Being part of the Northeast 1/4 of Section 29, T2S, RllW. 

-ParceHDHD6-29-22e^3 — — _ 
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EXHIBITS 

Easement Area 

An area of land in Lot 33 of Hurni's University Hills Subdivision, as recorded In Liber 28 of Plats, Page 3, in Section 29, Township 
2 South. Range 11 West, City of Kalamazoo, Kalamazoo County, Michigan described as follows; Beginning at the Southwest 
corner of said Lot 33; thence N.01° 07'16"E., on the West line of said Lot, 100.00 feet to the Northwest corner of said Lot; 
thence S.88°52'44"E., on the North line of said Lot, 70,08 feet; thence S.0O''53'O2"W., parallel with the centerllne of the 
pviciting 4fiW nvftrhead elentric line, 100.00 feet to the South line of said Lot; thence N.88''52'44"W., on said South Lot line, 
70.49 feet to the point of beginning. 
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Easement Sketches 
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APPX - 938

STATE OF MICHIGAN 

IN THE CIRCUIT COURT FOR THE COUNTY OF KALAMAZOO 

CONSUMERS ENERGY COMP ANY, 

Plaintiff, 

v. 

BRIAN STORM, ERJN STORM, and LAKE 
MICHIGAN CREDIT UNION, 

Defendants. 

Nikole L. Canute (?68713) 
Richard M. Wilson, Jr. (P29717) 
MIKA MEYERS, PLC 
Attorneys for Plaintiff. 
900 Monroe NW 
Grand Rapids, Michigan 49503 
Telephone: (616) 632-8000 

Case No. 2019-0160-CC 

HONORABLE ALEXANDER C. 
LIPSEY 

Craig H. Lubben (P33154) 
MILLER JOHNSON 
Attorneys for Defendants 
Brian Storm and Erin Storm 
Radisson Plaza Hotel & Suites 
100 West Michigan A venue, Suite 200 
Kalamazoo, Michigan 49007-3960 
Telephone: (269) 226-2958 

AFFIDAVIT OF BRIAN STORM 

STATE OF MICHIGAN ) 
) SS. 

COUNTY OF KALAMAZOO ) 

Brian Stonn, being first duly sworn, deposes and says: 

1. I have personal knowledge of the facts stated in this affidavit and could 

testify competently to them if called as a witness. 

2. My spouse, Erin Storm, and I own a single-family house located at 2035 

Broadway Avenue, Kalamazoo, Michigan 49008 (the "property"). 
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APPX - 939

3. We bought the property in the Fall of2015. 

4. There is an electric power line that runs along the front of our property down 

Broadway Avenue. Consumers Energy ("Consumers") has informed us that this is a 46,000 volt 

electricity distribution line called the Lindbergh to. Phillips 46 kV line (the "distribution line"). 

Conswners Energy delivers electricity using that distribution line. 

5. The distribution line bas been there as Jong as we have owned the property. 

6. To the best of my knowledge, ConswneFs is able to access and perfonn 

maintenance on the line from Broadway A venue. 

7. During the time we have lived at our property, Consumers has never asked 

me or my spouse to trim or remove any trees or other vegetation on our property. Nor has 

Consumers asked for permission to come on our property to remove trees or vegetation or to do 

maintenance on the distribution line. 

8. Attached as Exhibit 1isa3-page Easement Sketch dated 4/27/2018 which 

Consumers provided showing the location of the proposed easement on our property. 

9. The easement requested by Consumers would cover nearly our entire front 

yard and almost all of our side yard. 

10. As shown in the easement sketch, Consumers' proposed easement would 

declare the front approximately 40' of our property to be a "40' Clear Cut" area. Consumers' 

proposed easement under the paragraph entitled Trees and Other Vegetation says in pertinent part 

regarding the "40' Clear Cuf' area: 
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APPX - 940

Owner shall not plant any trees within that portion of the 
Easement Area identified as "40' Clear Cut" on the 
Easement Sketches (hereinafter "Easement Sketches") in the 
attached Exhibit C. Consumers shall have the right from 
time to time hereafter to enter that portion of the Easement 
Area identified as "40' Clear Cut" on the Easement Sketches 
in the attached Exhibit C to, without compensation to 
Owner, trim, cut down, and otherwise remove and 
control and trees, brush, roots, and other vegetation 
within the "40' Clear Cut" portion of the Easement Area. 
(bold added) 

11. As shown on the aerial photo which is the second page of Exhibit 1, there 

are two trees in front of our property which are on the Broadway Avenue right of way. They are 

not on our property. Jn fact, currently we have no trees in the area that Consumers wishes to 

burden with a 40' Clear Cut Easement. 

12. Consumers has not offered any explanation as to why they need to impose 

a 40' Clear Cut easement on our property when there are no trees on our property in that area and 

they have allowed trees to stand on the Broadway A venue right of way which they could have 

removed if it was a necessity. 

13. Consumers' proposed easement th.at would prevent me and my spouse from 

doing additional landscaping in the clear cut area. 

14. Prohibiting landscaping in the first forty feet of the front yard will diminish 

the value of our property. 

15. Jn addition to declaring the front 40' of our property as a "clear cut" area, 

Consumers' proposed easement would declare the next 40' to be a "40' Danger Tree" area. As 

shown in the sketch, this area covers nearly the entire side yard on both sides of our house. 

16. Conswners' proposed easement under the paragraph entitled Trees and 

Other Vegetation says in pertinent part regarding the "40' Danger Tree" area: 
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APPX - 941

Consumers shall have the right to enter that portion of the 
Easement Area identified as "40' Danger Trees" on the 
Easement Sketches in the attached Exhibit C to, without 
compensation to Owner, trim, cut down, or otherwise 
1·emove and control any trees, brush, roots, and other 
vegetation within the Easement Area that are in excess of 
35 feet in height. (bold added) 

17. In other words, this portion of the proposed easement effectively restricts 

us from planting other trees that have the potential to exceed 35 feet in height. 

18. Consumers has not offered any explanation as to why they need to impose 

a 40' Danger Tree easement on our property when: (1) there are no trees on our property in that 

area; (2) if we would plant trees in that areas they would be over 40' from the distribution line; 

and (3) they have allowed trees to stand on the Broadway Avenue right of way which they could 

have removed if it was a necessity. 

19. Finally, Consumers' proposed easement would declare the front 20 feet of 

our property a "no build" area. Consumers' proposed easement under the paragraph entitled 

Buildings/Structures says in pertinent part regarding the "no build area:" 

Owner agrees not to build, create, construct or permit to 
be built, created or constructed, any obstruction, 
building, septic system, drain field, fuel tank, pond, 
swimming pool, lake, pit, well, foundation, engineering 
works, installation or any other type of structure over, 
under, on, or within that portion of the Easement Area 
identified as "20' No Build" on the Easement Sketches in the 
attached Exhibit C, without the express authorization of 
Consumers, which may be withheld in Consumers' sole 
discretion, and which authorization shall be recorded in the 
register of deeds for the county in which Owner's Land is 
situated expressly allowing the aforementioned (bold 
added) 

20. Consumers has offered no explanation why it is necessary for them to have 

"sole discretion" about what, if anything, we build on the front 20' of our property. 
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APPX - 942

21. To the best of my knowledge, there has been no recent change of 

circumstances that-would justify the easement that Consumers seeks. 

Brian Stom1 

Subscribed and sworn to before me, aNotaryPublic, this _).'~; ->'.~ay of May, 2019. 

MJ .. DMS 30738Sl0v2 46352-1 

(' -- -- (~ . 
... ... / .t: ~ ~ ).\ , .. , .. ·" ' · J\ - ,j 

5 

Deborah Ann Koppers 
Notary Public 
State of Michigan, County of Kalamazoo 
My Commission Expires: 3/22/20 
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APPX - 943

Exhibit 1 
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APPX - 944
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Kalamazoo, Michigan  

Friday, June 28, 2019 - 2:57:06 p.m. 

THE CLERK:  All rise.  

The court is now in session.  Please be seated.  

Court calls the case of Consumers Energy Company 

versus Brian Storm; case number 2019-0160-CC.  

Please, state your appearances for the record. 

MR. WILSON:  Richard Wilson on behalf of 

Consumers Energy, your Honor.  

MR. LUBBEN:  Good afternoon, your Honor.  Craig 

Lubben here on behalf of Brian Storm.  Mr. Storm is with me 

here today. 

THE COURT:  Okay.  

Good afternoon.  

This is the time and place set for defendants’ 

for determination of necessity.  This was filed--it’s in 

response to a complaint filed by Consumers seeking to take 

the easement of defendants’ property relating to their 

operation of a transmission line for energy, or at least a 

portion of the community.  

The court has had a chance to review the briefs 

and supporting documents in this matter.  I believe that 

requirements are with regard to a determination of 

necessity there are proofs that would be necessary to 
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either establish that there’s not a--not a need for this 

particular property or that there is.  

So, in that regard since it’s your motion, Mr. 

Lubben.  

MR. LUBBEN:  Very good, your Honor.  

We would like to call Brian Storm to the stand.  

THE COURT:  That’s fine.  

You can come here to be sworn.  

Do you solemnly swear the testimony you’re about 

to give in this matter will be the truth, the whole truth 

and nothing but the truth, so help you God?  

MR. STORM:  Yes. 

THE COURT:  Okay. 

Please be seated.  State and spell your name for 

the record.  

THE WITNESS:  Brian Storm, B-R-I-A-N, S-T-O-R-M.  

THE COURT:  Mr. Lubben? 

BRIAN STORM 

called by the defendant at 2:59:33 p.m., and sworn in by 

the court; testified: 

DIRECT EXAMINATION 

BY MR. LUBBEN: 

Q Where do you live, Mr. Storm? 

A 2035 Broadway Avenue. 
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Q And, how long have you lived there? 

A About three and a half years.  

Q Does anyone live there with you? 

A My wife Erin and our three children.  

Q And, do you own that property? 

A Yes.  

Q What do you do for a living? 

A Healthcare operations.  

Q Explain to the court a little bit more about what you do in 

healthcare operations. 

A Work for a firm that runs hospital systems, so we manage 

the business side of hospitals so they can focus on the 

care.  

Q You’re aware that the issue here today relates to the 

easement that Consumers Energy has--has requested on your 

property, right 

A Yes.  

Q Did Consumers provide you with an easement sketch kind of 

showing you what--what they were seeking to take on your 

property? 

A Yes.  

MR. LUBBEN:  Your Honor, defendants do you use 

letters or numbers? 

THE COURT:  Defendants are letters.  Plaintiffs 
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are numbers. 

MR. LUBBEN:  Got it.  

Your Honor, I’ve got a document I’ve had marked 

as Defendant’s Exhibit A.  I’ve provided a copy to counsel.  

I have a copy for the court as well.  

BY MR. LUBBEN:  

Q Mr. Storm--Storm, I’ve showed you the document I’ve had 

marked as Defendant’s Exhibit A.  Can you identify that 

document? 

A This is the easement on our property that Consumers Energy 

is seeking. 

(At 3:01:18 p.m., DX#A marked for identification) 

Q And, is this the document that they provided to you as part 

of these proceedings?  

A Yes.  

MR. LUBBEN:  Your Honor, I move for the admission 

of Exhibit A. 

MR. WILSON:  No objection, your Honor.  

THE COURT:  Okay.  

It will be received.  

(At 3:01:27 p.m., DX#A admitted into evidence) 
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BY MR. LUBBEN: 

Q What I’d like to have you do is kind of lay out for the 

court where your property is and Broadway Street where--

where you reside, so the court can just be oriented to your 

property.  You understand the question?  

A Yes.  

So, Broadway Avenue is in the Winchell.  It runs 

perpendicular to neighborhood.  We’re on kind of the 

horseshoe loop behind the elementary school.  

Q Okay.  

A The lines in question run parallel to Broadway and are 

right at the front of the property.  

Q Looking at Exhibit A is the electric line itself - does 

that run on your property? 

A No.  

Q And, how far is it from your property line? 

A About 20-feet.  

Q It runs along the front of the property, is that right? 

A Yep.  

Q Okay.  

I’d like to direct your attention to the second 

page of Exhibit A.  And, that seems to be an aerial photo 

that shows some vegetation.  What I’d like to do is have 

you explain to the court, first, are there any trees on the 
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front of your property? 

A There are.  

Q What’s in front of the house between your house and 

Broadway? 

A There are two trees in front of the house between the house 

and Broadway, but neither of them are on our property.  

Q And, looking at the second page of Exhibit A whose property 

are those trees on? 

A Those are in the public right-of-way.   

Q And, then focusing then specifically on your property and 

the property line that we see are there any trees on the 

front of your property? 

A No.  

Q And, what about the side yard of your property? 

A No.  

Q When did you say you bought your property? 

A November of 2015.  

Q Was the power-line there when you bought the property? 

A Yes.  

Q Has Consumers made any changes to that line during the time 

that you’ve lived there? 

A Not that I’m aware of.  

Q To your knowledge is Consumers able to access and perform 

maintenance on that line? 
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A Yes.  

Q How would they do that? 

A From Broadway - from the street or in the public right-of-

way.  

Q During the time you have lived there has Consumers ever 

asked to trim or remove any trees or vegetation from your 

property? 

A No.  

Q Has Consumers ever asked for permission to come on to your 

property to do any trimming or maintenance of the line? 

A No.  

MR. LUBBEN:  Your Honor, I have a document I’ve 

had marked as Exhibit B.  I have an extra copy for the 

court.  

THE COURT:  Okay. 

MR. LUBBEN:  I provided a copy to counsel.   

THE COURT:  Thank you. 

BY MR. LUBBEN: 

Q Mr. Storm, I’m showing you the document I’ve had marked as 

Exhibit B.  Do you recognize this document? 

A Yes.  

Q What is it? 

A It is the easement for the protection of the electrical 

facilities.  
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(At 3:05:27 p.m., DX#B marked for identification)  

Q This is the easement that Consumers is requesting of you? 

A Yes.  

MR. LUBBEN:  Your Honor, I move for the admission 

of Defendant’s Exhibit B. 

MR. WILSON:  No objection, your Honor.  

THE COURT:  Okay.  

It will be received.  

(At 3:05:36 p.m., DX#B admitted into evidence) 

BY MR. LUBBEN: 

Q Coming back--.  Keep Exhibit B in front of you.  But, 

coming back to Exhibit A.  You see that there is a portion 

on the front of your property that Consumers is asking to 

have declared a clear-cut area? 

A Yes.  

Q And, can you kind of show the court where on Exhibit A that 

is? 

A The clear-cut is the middle section.  It’s the middle 

section of the three boxes with the grids in them.  

Q So, there’s a no-build section for the first 20-feet, 

correct? 

A Yes.  

Q And, then a clear-cut for the 40-feet? 

A Yes.  
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Q And, then finally a danger tree area for the next 40-feet-- 

A Yes.  

Q --is that correct? 

A Correct.  

Q Okay.  

If this easement was put into place how would it 

impact your ability to landscape your property? 

MR. WILSON:  Your Honor, I’ll just interpose an 

objection on the basis of relevancy.  That goes to just 

compensation on necessity.  

THE COURT:  I will acknowledge that objection, 

but I’ll let him answer it.  

MR. WILSON:  Thank you, your Honor. 

THE COURT:  Thank you. 

THE WITNESS:  So, the impact of my ability to or 

our ability to landscape on the property - so, the no-build 

area we would not be able to do any landscaping or build 

anything without Consumers’ expressed permission.  So, if I 

wanted to add a fence to the property, add trees on the 

side to separate my property and my neighbor’s property, I 

would not be able to do that.  

BY MR. LUBBEN:  

Q Does that concern you? 

A Yes.  
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Q Why? 

A Well, because I can’t use the property in the way that I as 

the property owner want to use it. 

Q Let’s focus on that danger tree zone for a moment.  Are 

there any trees in that area currently? 

A No.  

Q You referenced earlier the trees in the public right-of-way 

that are in front of your house.  How tall are those trees? 

A Quite tall.  They’re--currently they’re enveloping the 

current lines.  So, I don’t know the exact height, but 

they’re quite big.  

Q During the time you’ve lived at the property has Consumers 

taken any action to trim those trees? 

A No.  

Q All right. 

Has Consumers--have you had some conversations 

with Consumers and their representatives about this 

easement? 

A Yes.  

Q And, when have those conversations taken place? 

A Periodically over the last 3-years.  We were--there was 

discussion when we first moved in about the project at that 

time; Spring of ’16--2016.  Then we’ve--the project was put 

on hold, almost died down, and then within the last 6 to 8-
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months or so it’s picked back up, and obviously, we have 

the easement here.  

Q During your conversations with Consumers have they ever 

explained to you why they need a danger tree zone on your 

property, first 40-feet of your property, when you don’t 

have any trees there? 

A The only explanation we’ve been provided is that this is 

the standard easement.   

Q This is what they normally seek? 

A Yeah.  

Q That’s the-- 

A Yes.  

Q --explanation they gave.  

Did they indicate there was anything special or 

unique about their--your property that required them to 

obtain such an easement? 

A No.  

MR. LUBBEN:  Your Honor, I’ve got a document I’ve 

had marked as Defendant’s Exhibit C.  I’ve provided a copy 

to counsel, and I have an extra copy for the court.   

THE COURT:  Thank you. 
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BY MR. LUBBEN: 

Q Mr. Storm, do you recognize the document that’s been marked 

as Defendant’s Exhibit C? 

A Yes.  

Q What is it? 

A It is the Consumers guidelines on treating vegetation 

around their lines.  

(At 3:10:53 p.m., DX#C marked for identification) 

Q And, is this particular document available on Consumers 

Energy’s website? 

A Yes.  

Q And, you’ve seen it there? 

A Correct.  Yes.  

Q I’d like to direct your attention to the--.  Excuse me.  

MR. LUBBEN:  Your Honor, I’d move for the 

admission of Exhibit C.  

MR. WILSON:  Your Honor, we would object to 

Exhibit C on a couple of basis.  First of all, there’s no 

foundation that anything contained in this brochure relates 

to high-voltage distribution lines.  The line that is 

depicted here in this brochure, and that counsel reproduced 

in his brief is a low-voltage distribution line that has 

different standards relating to it.  So, it’s--there’s lack 

of foundation first of all.  
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And, then, second a lack of relevancy, because it 

doesn’t impress the type of line that we’re talking about 

in this case.  

THE COURT:  Mr. Lubben, do you have reaction to 

that?  

MR. LUBBEN:  I do, your Honor.  There are--in the 

brochure itself there are specific references both to a 

transmission line, and also speaking to the trees that 

should be planted around.  So, I think it’s their document.  

I think it’s admissible--it is admissible.  If it is 

admitted then I’ll get into the substance of it, and try 

and direct the court to the area that I think is 

particularly pertinent.  

THE COURT:  Okay.  

The court will receive the document.  

(At 3:12:17 p.m., DX#C admitted into evidence) 

BY MR. LUBBEN: 

Q Mr. Storm, I’d like to direct your attention to the third 

page of Exhibit C.  You see that? 

A Yes.  

Q First, I’d like to direct your attention to the lower left-

hand corner where there’s a little chart that says 

“electric line type voltage clearing areas”.  You see that? 

A Yes.  
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Q Now, have you been informed that the particular line 

they’re talking about in this case is a 46,000 volt 

transmission line? 

A Yes.  

Q Looking at that box do you see the second heading down 

being a reference to a transmission line? 

A I do, yes.  

Q And, do you see it referencing the voltage as 46,000 volts? 

A Yes.  

Q Now, with respect to the clearing area it says 40-feet on 

both sides of the pole line in undeveloped or unmaintained 

areas, and hazard trees beyond this area.  Let me ask you - 

is your neighborhood in Winchell an undeveloped area? 

A No.  

Q Describe the development for the court.  

A It’s a mature residential neighborhood.  

Q Is it an unmaintained area? 

A No.  

Q And, describe how it’s maintained.  

A The--many cases very meticulously.  It’s a prideful 

neighborhood.  The homeowners maintain their properties 

very well.  

Q Now, I would like to direct your attention to the--the same 

page, but this time the lower right-hand corner of that 
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page, at least how I’m holding it, where there’s a box that 

says “smart planting”.  Do you see that? 

A Yes.  

Q I’d like to focus your attention on the diagram that 

Consumers has included with that document.   

   First, with regard to the 30-feet around the 

line, and it’s hard for me to tell, but I think it’s 15-

feet on either side of the line.  What does Consumers says 

would be “smart planting” in that area? 

   MR. WILSON:  Again, your Honor, the objection is 

that this is a low-voltage distribution standard described 

in that photograph; it’s not a high-voltage distribution 

standard.  I acknowledge that it says 46,000 volts in the 

lower right-hand corner, but there’s nothing that 

identifies-- 

THE COURT:  Yeah.  

MR. WILSON:  --the power-lines shown in the  

drawing or the-- 

THE COURT:  Yeah.  

MR. WILSON:  --cartoon here that shows a minimum 

10-foot tree pruning area - that that’s a high voltage 

distribution line and we’ll have testimony that it’s not.    

   THE COURT:  Okay.  

   MR. LUBBEN:  Your Honor, it’s their document.  
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They didn’t specify in this drawing that that only applies 

to 46,000 volts distribution lines, and it seems to me that 

they’re bound by what they wrote.   

   THE COURT:  Well, I--I’ll accept the testimony 

for its particular weight understanding that this is not a 

technical document.  It is designed to be consumed by the 

general public, and therefore, there may be some 

uncertainties with regard to exactly what they’re--the 

specifics would be in this type of case.  But, I will, at 

least, accept the testimony at this point for what it’s 

worth.   

MR. LUBBEN:  And, I’m not sure if we got that 

testimony or not with-- 

THE COURT:  Yeah.  

MR. LUBBEN:  --with respart--respect to the 30-

feet around the line; 15-feet on either side.   

BY MR. LUBBEN:  

Q But, what does the brochure say can be planted there? 

A Trees with a mature height of 20-feet or less.  

Q If the easement that Consumers is seeking, which would 

label this a clear-cut area, were put in place would you be 

able to plant small trees with a height of 20-feet or less? 

A No.  

Q Looking at the next 30-feet, which appears to me to be 
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about 45-feet from the line, 15 on one side plus 30.  What 

does Consumers say would be “smart planting” in that area? 

A It would be a mature height of 40-feet or less.  

Q If Consumers’ easement was put in place with the clear-cut 

zone would you be able to plant medium size trees with a 

height of 40-feet? 

A No.  

Q And, then finally this tall tree area, which isn’t defined, 

but that appears to be the side yard of the house that’s 

shown.  Would you agree with that? 

A Yes.  

Q If the easement that Consumers is seeking was put in place 

on your property would you be able to grow tall trees in 

that area? 

A No.  

   MR. LUBBEN:  Thank you, your Honor.  

   Those are all my questions, Mr. Storm.  

   THE COURT:  Mr. Wilson? 

   MR. WILSON:  Thank you, your Honor.  

CROSS-EXAMINATION 

BY MR. WILSON:  

Q Mr. Storm, is there any place that you found in this 

brochure, your Exhibit C, that addressed access and 

inspection rights for power-lines? 
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A I don’t believe so.   

Q And, do you recognize in Exhibit B that one of the rights 

that Consumers is seeking in this case is not only the 

right to--to manage the vegetation along the line, but to 

also to access your property within 40-feet of the line for 

purposes of inspection, repairing and maintaining the line? 

A Yes.  

Q Now, you said that your property--your neighborhood is--is 

both developed and maintained, is that--did I hear you 

correctly? 

A Yes.  

Q All right.  

   Are there any tall trees in your neighborhood? 

A There are.  

Q Do you know if any of them are within 80-feet of the line? 

A I’m sure they are.  

Q    Okay.  

   Has there been any dead trees that you’ve noticed 

in your neighborhood the last 3 ½ years? 

A I’m sure there have been.  

Q    Okay.  

   You mentioned that during your discussions with 

representatives of Consumers Energy over the last 3-years, 

you periodically discussed the project.  What project were 
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you discussing?  

A The upgrade of the line in question.  

Q    Okay.  

   So, it’s the one that’s described in Mr. Mulhearn 

affidavit about replacing the poles the conductors and so 

on along that line?  

A Yes.   

Q    Okay.  

A That’s correct.  

Q Do you have any background in engineering?  

A I do not.  

Q Have any background in construction? 

A No.  

Q    Okay.  

   So, you don’t know what type of access rights 

Consumers Energy may need in order to rebuild the Lindbergh 

Phillips line do you? 

A I do not.  

Q    Okay.  

   And, if you look at Exhibit A, the easement 

sketch, I believe I heard your direct testimony as saying 

that the line is approximately 20-feet from your property 

line, is that what you believe? 

A Yes, it may be closer to 15, but yes right around there.  
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Q First page of Exhibit A indicates that the distances 

between the 46 kV line and your front property line is 9.9 

feet.  Do you see that on the north, and 9.6 feet at the 

south?  

A I do.   

Q Would you dispute those survey dimensions?   

A No.  

Q    Okay.  

   It’s your position in this case, Mr. Storm, that 

you should have the right to plant whatever trees you want 

in your front yard? 

A That’s correct.  

Q    Okay. 

   And, is it your position in this case that 

Consumers Energy needs to wait until you actually plant 

trees and they grow 30-feet tall before we can seek any 

rights against your property? 

A No, it obviously hasn’t stopped it up to this point.  

Q I’m sorry.  

A It hasn’t stopped the seeking of the rights to the property 

up to this point, so no not at all.  

Q    Okay.  

   So, you don’t think Consumers has to wait until 

you’ve actually grown trees on your property before they 

APPX - 50

R
EC

EIV
ED

 by M
C

O
A

 1/6/2020 2:37:43 PM

App. 170b

R
EC

EIV
ED

 by M
SC

 12/20/2021 10:30:09 A
M



 

FTP - VIDEO - I-2019, 6/28/2019                                        PAGE #23 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

 

can obtain easement rights to control that vegetation?  

A I--no, I don’t think.  

Q    Okay.  

   MR. WILSON:  Nothing further, your Honor.  

   THE COURT:  (Inaudible).  

REDIRECT EXAMINATION 

BY MR. LUBBEN: 

Q Sticking with Exhibit A, excuse me, for just a minute.  

First, with regard to the question of access to the line.  

Looking at Exhibit A does Consumers need to come onto your 

property to have access to the line?  

   MR. WILSON:  Objection, your Honor; lack of 

foundation.   

   THE COURT:  Overruled.  You may answer the 

question.  

   THE WITNESS:  No, I don’t believe they do need 

access or access to the property--come on to my property to 

access the line.  

BY MR. LUBBEN:  

Q Because, it’s 9.6 to 9.9 feet from your property line? 

A Correct.  

Q Has Consumers ever asked in the time that you have lived 

there to come onto your property so they could have access 

to your line?  
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   MR. WILSON:  Again, irrelevant, your Honor.  

   THE COURT:  As to the question of necessity, I 

think (inaudible) for the use of the property.  You may 

answer.  

   THE WITNESS:  No.  

BY MR. LUBBEN:  

Q You were asked the question about tall trees in your 

neighborhood.  Are there any tall trees on your property? 

A Yes.  

Q And, where are the tall trees on your property?  

A In the backyard behind the house.  

Q So, looking at the second page of Exhibit B can you show 

the court where the tall tree is? 

A Yes.  There’s one in the back left-corner if you’re facing 

the front door.  Then there’s one, you know, right--further 

down in the backyard closer to the house in this section.  

Q And, are either of those trees impacted by Consumers 

proposed easement? 

A No.  

Q So, at least with respect to those trees Consumers does not 

view the easement as a necessity? 

A Correct.  

   MR. LUBBEN:  That’s all I have, your Honor.  

   THE COURT:  Anything further, Mr. Wilson?  
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   MR. WILSON:  Nothing further, your Honor.  

   THE COURT:  The court has a couple of questions.  

   First of all, at this point you don’t have any 

particular plans with regard to either constructing a 

facility or making any plantings on the property?  

   THE WITNESS:  No.  

   THE COURT:  Okay.  

   And--well, you testified that basically the front 

of your house is a lawn at this point, and is that pretty 

much true with regard to your neighbors? 

   THE WITNESS:  That varies.  

   THE COURT:  Okay.  

   THE WITNESS:  There are different--yards with 

more trees and those with less.  

   THE COURT:  Okay.  

   And, then you also indicated that the--there are 

at least a couple of trees, not on your property but in the 

right-of-way that are growing directly underneath the 

power-lines? 

   THE WITNESS:  Correct.  

   THE COURT:  And, have you seen--have you seen 

Consumers come and trim those? 

   THE WITNESS:  No.  

   THE COURT:  Okay.  
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   In light of the court’s questions any further 

questions from the parties?  

   MR. LUBBEN:  No, your Honor.  

   MR. WILSON:  Nothing, your Honor.  Thank you.  

   THE COURT:  Okay.  

   You may step down.  Thank you.  

   (At 3:25:42 p.m., witness excused)  

   MR. STORM:  Thank you.  

   THE COURT:  Anything further, Mr. Lubben?  

   MR. LUBBEN:  That’s it, your Honor.  

   THE COURT:  Okay.  

   Mr. Wilson, anything in the way of testimony 

you’d like present? 

   MR. WILSON:  Your Honor, just briefly a 

housekeeping matter.  I’d like to introduce the company’s 

declaration of taking.  I provided a copy to counsel.  It’s 

attached to the complaint.  It’s attached to everybody’s 

brief.  But, it is my prima facie case and I would like to 

make it a matter of record without counsel’s objection; 

unless he’s got one.   

   MR. LUBBEN:  Your Honor, I have no objection to 

the admissibility of the document.  As you know, from the 

briefing-- 

THE COURT:  Yep.  
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MR. LUBBEN:  --we strongly contest whether this  

is the prima facie case.   

  THE COURT:  Yeah.  

  The court will receive the declaration.   

  (At 3:26:37 p.m., plaintiff’s declaration of 

taking received)  

  MR. WILSON:  Thank you, your Honor. 

  THE COURT:  Thank you.  

  MR. WILSON:  Your Honor, we would call Jack 

Vander Maas.   

THE COURT:  Do you solemnly swear the testimony 

you’re about to give in this matter will be the truth, the 

whole truth and nothing but the truth, so help you God? 

   MR. VANDER MAAS:  Yes.  

   THE COURT:  Okay.  

  Please be seated.  State and spell your name for 

the record.  

  THE WITNESS:  Your Honor, my first name is Jack, 

J-A-C-K, Alan, A-L-A-N, Vander Maas, V-A-N-D-E-R-M-A-A-S as 

in Sam.  
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JACK VANDER MAAS 

called by the plaintiff at 3:27:43 p.m., and sworn in by 

the court; testified: 

DIRECT EXAMINATION 

BY MR. WILSON:  

Q Mr. Vander Maas, would you please state your current 

business address? 

A 1945 West Parnell in Jackson, Michigan.  

Q And, what is your current occupation? 

A I’m senior system forester for high-voltage distribution 

for the whole state-- 

Q For the State of Michigan.  

A --for Consumers Power. 

Q    Okay.  

   And, briefly what is your educational background? 

A I got a business degree from Hope College back in 1983, and 

a master’s of science in silviculture, which is a branch of 

forestry from Michigan State University in 1985.     

Q All right.  

   And, you’ve been employed Consumers Energy 

Company since 1986? 

A That’s correct.  

Q    All right.  

   And, what are some of your duties today as a 
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senior HVD forester? 

A I have six foresters that work for me.  I have three that 

are in the operation and maintenance of H--HVD, if I can 

use that term, your Honor.   

   THE COURT:  Yes, you may.  

   THE WITNESS:  For High-voltage distribution.  

They are the ones that main--go out and maintain the 

vegetation on our 46 and 138 lines.  They’re located in the 

east, west and south of Michigan.  They have their own 

regions.  I also have a construction forester who works 

directly on projects like these.  I have-- 

Q Like the Lindbergh/Phillips project? 

A Yes.  

Q    Okay.  

   Go ahead.  

A I have a gas transmission forester who does vegetation 

management work on our gas lines.  I--I also have another 

forester that does HVD and LVD bid work-- 

Q    Okay.  

A --on projects.   

Q I’m handing you what’s been admitted as Defendant’s Exhibit 

C.  Have you seen that before? 

A Yes, I have.  

Q Are you familiar with the, I call it the cartoon, but it’s 
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a color drawing, depiction, sketch, something on the lower 

right-hand corner of the third page.  The counsel for Mr. 

Storm-- 

A Yep.  

Q --referred to.   

A Yeah, this is--this is an informational brochure that is 

carried by our LVD foresters, low-voltage distribution 

foresters.   

Q    Okay.  

A This does not apply to the 46 kV system that I’m working 

on.  It’s informational.  It helps property owners to 

understand what we do out in the field and how we can 

eliminate issues by, in some of these cases, planting the 

right tree in the right place.  

Q    Okay.  

   You--you testified that you currently are 

employed HVD division of-- 

A Yes.  

Q --Consumers.  Are you familiar though with the low-voltage 

distribution standards? 

A I am familiar with--I’m pretty familiar with them, yes.  

Q    Okay.  

A I would not say I’m an expert, but I work with the LVD 

foresters.   
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Q The--the drawing and the--the 10-foot minimum pruning 

circle that’s around the wires and that - that’s an LVD 

standard not a-- 

A That’s--that is--.  Yes.   

Q Is it not?  Yes.  Okay.  

A Absolutely.  

Q Would you tell the court what the--the basic rationale is 

behind the 20/40/80 standard that the company seeks in this 

case?  Why do we--why do we need a 40-foot clear-cut zone, 

for example, on both sides of an HVD line? 

A Basically, because we have issues not only safety, but for 

access and we need that because if we have trees of any 

size in that 40-foot area that could either hit the wires, 

the pole, or a down-guy.  It could cause an outage, which 

could be anywhere from a couple thousand customers to 

10,000 customers in some cases.  And--and, it’s for the 

safety of--and protection of our line, and also safety for 

the public and our workers.   

Q Mr. Vander Maas, I’m handing you what’s been marked as 

Plaintiff’s Exhibit 2.  Can you describe what that is?  

Don’t tell me what it depicts just tell me what it--what it 

is.  

A It’s a picture of a tree that had come off the outside of 

our right--our 40-foot clear-cut and had--was on--was on 
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our 46 kV line and they’re in the mist of getting that tree 

off of it and repairing.  

   (At 3:34:21 p.m., PX#2 marked for identification)  

Q Okay.  

   So, were you at that scene-- 

A No, I wasn’t.  

Q --when that photograph was taken? 

A No.  

Q All right.  

   Have you been at scenes that are similar-- 

A Yes.  

Q --to that photograph?  

A Yes.  

Q    Okay.  

   Have you seen and are you familiar with the type 

of equipment that the company needs in order to repair a 46 

kV line if it breaks?  

A Mm-hmm. 

Q Is that a yes?  You have to say yes-- 

A Yes.  

Q --or no.  Okay.    

A Yes.  

Q Would those be similar to the equipment that are depicted 

here in proposed Exhibit B or Exhibit 2?  
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A Yes, it is.  

Q All right.  

   MR. WILSON:  Your Honor, we would offer Exhibit 

2.  

   MR. LUBBEN:  No objection.  

   THE COURT:  Two will be received.  

   (At 3:35:05 p.m., PX#2 admitted into evidence)  

BY MR. WILSON:  

Q Mr. Vander Maas, for the court--.  I’m going to hand you a 

different one, so that the--I’m actually going to hand the 

court one.    

   THE COURT:  Thank you. 

   MR. WILSON:  --so they can see it.  

BY MR. WILSON:  

Q Tell me what’s going on in this picture.  What--what--what 

do we see?  I see at least three trucks.   

A Well, we-- 

Q Is that--.  Go ahead.  

A We have possibly two--two different limbs, large limbs, 

coming down and effecting the line.  There may even be 

three here.  I can see--I can see where they’ve done work 

up on the upper right just above the yellow bloom of the 

Davey truck, and then where the Davey bucket is working, 

and then also a large limb that’s below that yet.   
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Q The Davey truck is the green truck in the lower-- 

A Yes, lower-- 

Q --left-- 

A --right.   

Q -hand--lower-- 

A Lower right.  

Q    Okay.  

   Is Davey a contractor of Consumers Energy? 

A Yes.  

Q All right.  

   And, the blue and white truck on the other side 

that’s a-- 

A That’s a Consumers Energy Company truck, and they are--

they’ve got that hooked up so that they’re holding up the 

limb, and so the Davey contract tree trimmer can work on 

that.  

Q    Okay.  

   And, those trucks are positioned on both sides of 

the power-line, is that-- 

A Yes.  

Q    --correct? 

A Yes.   

Q All right.  

   Is that the normal configuration for attacking a 
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problem where a tree has fallen on the line? 

A It all depends on the location and where it’s at.  They 

could be working on both sides of the line or all set-up on 

one side or-- 

Q    Okay.  

A --or the other.   

Q The Consumers Energy truck, the blue and white one in the 

picture, do you know how long that is? 

A It’s probably--it’s 30--probably good 30-feet in length.  

Q    Okay.  

   And, that would take up most of a 40-foot access 

right? 

A Yes.  

Q In your opinion, Mr. Vander Maas, is a 40-foot access right 

is that adequate for the company to maintain, inspect and 

protect a 46 kV line?  

   MR. LUBBEN:  Your Honor, I object.  I don’t think 

there’s been a foundation established that he’s able to 

speak to the engineering specifications of a line; he’s a 

forester.   

   MR. WILSON:  I’m not asking him for the 

vegetation clearance, your Honor.  I’m asking him for what 

he needs for his crews to get in and fix a line if a power-

-if a power-line is broken because of a tree falling on it.   

APPX - 63

R
EC

EIV
ED

 by M
C

O
A

 1/6/2020 2:37:43 PM

App. 183b

R
EC

EIV
ED

 by M
SC

 12/20/2021 10:30:09 A
M



 

FTP - VIDEO - I-2019, 6/28/2019                                        PAGE #36 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

 

   THE COURT:  I’ll allow the question.  

   THE WITNESS:  Yeah, I feel 40-feet is adequate.   

BY MR. WILSON:  

Q And, that’s the company standard-- 

A Yes.  

Q --access easement along 46 kV lines? 

A Yes.  

Q All right.  

   What is your response to people like Mr. Storm 

here who says, we don’t have any trees on our property at 

the present time, therefore why are you bugging us for an 

easement?  You don’t need one.  There’s nothing going to 

fall on your line in the front yard of Mr. and Mrs. Storm’s 

property.  Explain to the court what’s going on here.  

A Your Honor, my--my experience and--and knowledge over the 

years of working at Consumers Energy has been that 

properties change and even though there’s--there may not 

be, and I’ve seen it over the years many times, that, you 

know, have, even in this picture here there’s--where 

there’s a lawn.  One year there’s a lawn there and the next 

year you have trees planted underneath the line.   

   So, it’s--it’s a long the--.  What’s important 

about this easement is it’s a long term document and it 

stays with the property until our structures are no longer 
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there, and that--that’s what helps us protect and be able 

to maintain and do the work that is needed to be done on 

our properties, your Honor.   

Q Mr. Vander Maas, you’re familiar with the--with the--the 

Lindbergh to Phillips upgrade project scheduled for 2010? 

A Yes.  

Q    All right.  

   As part of the planning for a project like that 

does your department review what easement rights there are 

along the line that’s being reconstructed? 

A No, it usually--it usually starts with planning and 

engineering and then at some point there’s a review and 

then our land and right-of-way real-estate folks also get 

involved if there’s missing pieces.  

Q    Okay.  

   So, are there--to your knowledge are there gaps 

in the company rights along the Lindbergh/Phillips line?  

A Yes, there is.  

Q And, is Mr. and Mrs. Storm’s property one of the gaps? 

A Yes, it is.  

Q And, why is--why are uniform rights along the power-line 

like this important? 

A Because, in most cases on the higher voltages that we work 

on property lines are not distinct, and so it would be very 
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tough to go from--and try and identify one property from 

the next to the next.  So, that’s why we--we like 

uniformity, so that we know when we’re working on a line 

we’re not going to be trespassing in a sense on someone’s 

property.  

Q    Okay.  

   Is it more efficient when you have-- 

A Oh, yes.   

Q Yeah.  

A And, then it also gives us, you know, we may have to go 

through a property to get to the property where the work is 

at.   

Q Right.  

   So, it also gives you access to other properties-

- 

A Yes.  

Q --where the actual work needs to be done?  Okay. 

   Now, in your affidavit that you filed with this 

court, you also mentioned the need for a fire-break.  

That’s not really crucial in this case is it - a fire-

break? 

A No.  

Q Yeah.  That’s more for the heavily wooded areas? 

A Yes. 
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Q    Okay.  

   I think you mentioned this briefly, but the 

rights that the company seeks in this case are permanent, 

correct? 

A Yes.  

Q Were you here Wednesday afternoon-- 

A Yes, I was.  

Q --in this courtroom? 

A Yes.  

Q Did you hear testimony from a property owner about how they 

planted trees 40-years ago right next to the power-line? 

A Yes.  

   MR. LUBBEN:  Your Honor, I object; this isn’t 

relevant to this particular parcel, and I wasn’t here on 

Wednesday.   

   THE COURT:  I--I appreciate that.   

   MR. LUBBEN:  Thank you.  

   THE COURT:  Court will take it into account.  I 

also note that the court in reviewing that particular 

photograph would note that there are a number of trees that 

draping under a power-line that were probably much more of 

a danger in that case.  (Inaudible)--.   

   MR. WILSON:  I--I won’t argue with the court on 

that point at all.  But, the point of my question is 
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property owners planting trees-- 

   THE COURT:  Correct.  

   MR. WILSON:  --if we don’t have an easement that 

prevents them from planting trees.   

   THE COURT:  That--that-- 

   MR. WILSON:  And, that’s the problem, right? 

   THE WITNESS:  That’s correct.     

   THE COURT:  That (inaudible) question.  Yeah.  

Okay.  

   MR. WILSON:  Nothing further of this witness, 

your Honor.  

   THE COURT:  Mr. Lubben?  

   MR. LUBBEN:  I’m going to place these exhibits in 

front of the witness.  That would have been earlier-- 

   THE COURT:  Thank you.  

   MR. LUBBEN:  --defendant’s A, B and C.   

CROSS-EXAMINATION 

BY MR. LUBBEN:  

Q Mr. Vander Maas, when this particular distribution line was 

set-up that was in 1969, correct? 

A This is-- 

Q The Lindbergh line was-- 

A The Lindbergh to Phillips line.  

Q Right.  That was established originally in 1969 would you 
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agree? 

A I don’t know the date it was established.  

Q You didn’t go back to check? 

A No, Sir. 

Q Okay.  

   So, you don’t know how long that line has been 

there and I understanding correctly? 

   MR. WILSON:  He just testified that he doesn’t.   

   THE COURT:  Yeah.  

   MR. LUBBEN:  Okay.  All right.  

BY MR. LUBBEN:  

Q Do you know whether Consumers obtained a certificate of 

public necessity from the Public Service Commission when 

they first installed that line? 

   MR. WILSON:  Objection, your Honor.  That is 

entirely irrelevant in this case.  We will acknowledge and 

agree, as we have in our brief and in our complaint, I 

believe.  We have not acquired a certificate of public need 

from the PSC in this case.  We don’t need one in this case 

and we’ve cited the statute to the court.   

   MR. LUBBEN:  I just want to know what he knows, 

your Honor.   

   THE COURT:  Well, he--he--he--since he doesn’t 

know the origins of this particular line in terms of date 
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or time, I suspect he probably couldn’t testify as to 

whether there was a certificate of need or necessity that 

attached at that particular time.   

   I guess we’ll--we’ll let you ask--answer if you 

do you know.  Do you know any of the circumstances 

surrounding how Consumers developed this particular line? 

   THE WITNESS:  No, Sir-- 

   THE COURT:  Okay.  

   Yep.  

   THE WITNESS:  --your Honor.   

   THE COURT:  That’s fine.  

BY MR. LUBBEN:  

Q Are involved in helping Consumers apply for cert--

certificates of public necessity and convenience from the 

Public Service Commission at this time? 

A No.  

Q You ever get involved in that process? 

A No.  

Q Do you know whether at the present time Consumers seeks to 

have the Public Service Commission approve the granting of 

easements to control vegetation as is being sought in this 

case? 

   MR. WILSON:  Your Honor, there’s no foundation 

for that question.  
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   THE COURT:  He’s--he’s simply asking does he 

know.  

   MR. WILSON:  Okay.   

   THE COURT:  So, that’s fine.  

   THE WITNESS:  No.  

   MR. LUBBEN:  All right.  

BY MR. LUBBEN:  

Q Are you familiar with the National Electric Safety Code 

Standards? 

A I am familiar with it, yes, Sir.  But, that is not my 

expertise.   

Q It’s not an area of expertise for you? 

A No.  

Q But, you are familiar with the standard?  

A I know of the standard, yes.  

   MR. LUBBEN:  What am I up to “D”?  

BY MR. LUBBEN:  

Q I’ve got a document that I’ve had marked as Defendant’s 

Exhibit D, as in dog.  I have a copy for the court.  Let me 

ask you, Mr. Vander Maas, do you recognize that document? 

A Yes.  

Q And, is that, at least, a portion of the National 

Electrical Safety Code? 

A Yes.  
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Q And, we’ve included the table of contents for that code.  

If you look to page 26 of the table of contents; they’re 

roman numerals.  You see that there is a Section 218 

related to vegetation management? 

   MR. LUBBEN:  May I approach the witness, your 

Honor?  

   THE COURT:  You may.  

   MR. WILSON:  What page, counsel, was it? 

   THE WITNESS:  Yes.   

   MR. LUBBEN:  So-- 

   THE WITNESS:  Well, it says 83.   

BY MR. LUBBEN:  

Q I’m directing your attention first-- 

A But, it’s on here-- 

Q --to the table. 

A --26 roman numeral.  

Q Right.  

A Yep.  

Q And, there is a heading, part 2, Safety Rules for the 

Installation and Maintenance of Overhead Electric Supply 

and Communication Lines, correct? 

A (Inaudible).  

Q That’s the--that’s the previous page.   

A Okay.  
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Q You see that heading? 

A Yep.  

Q And, then when you come over to the next page there’s a 

section entitled Vegetation Management on page 83-- 

A Yes.  

Q --correct? 

A Yep.  

Q And, if we go to page 83, which is part of the document, it 

says in Section 218A1 on page 83--. 

A Okay.  

Q Are you with me? 

A Yep.   

Q It says, vegetation management should be performed around 

supply and communication lines as experience has shown to 

be necessary, correct? 

A Yep.  

Q It goes on to say, vegetation that may damage ungrounded 

supply conductors should be pruned or removed, correct? 

A Yes.  

Q Did you go back to see what experience has shown to be 

necessary with regard to vegetation management of the 

Lindbergh line on Broadway Street? 

A Could you--could you rephrase that? 

Q Sure.  
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   Did you go back to see how many times Consumers 

has had problems with the line, the Lindbergh line, because 

vegetation on Broadway Street came into contact with the 

line? 

A No, Sir. 

Q So, you have no idea whether that has every happened? 

A No.  

Q And, again, I think we established this - you just don’t 

even know how long that line has been there, correct? 

A Correct.  

Q I’d like to direct your attention to what was marked--it 

was admitted as Exhibit A, which is the easement sketch; in 

particular, the second page of that sketch.  You have that 

in front of you? 

A Mm-hmm.  Yes, Sir. 

Q You see that there are no trees on the Storm property in 

the area that is marked as danger tree zone, correct? 

A Correct.  

Q And, in fact there are no trees located on the Storm 

property in the area that is marked as clear-cut zone, 

correct? 

A That’s correct.  

Q And, there are no structures in the area that’s marked as 

no-build zone, correct? 
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A Correct.  

Q Would you agree with me that there are no trees that you 

can see on the Storm property that threaten the Lindbergh 

line in any way? 

A That’s correct.  

Q Now, see that there are two large trees depicted in the 

right-of-way in front of the Strom property.  You see that? 

A Yes.  

Q Did you go back to check whether those trees have ever 

caused a problem with the Lindberg line? 

A They have not.  

Q Did you go back to see if those trees have ever been 

trimmed by Consumers? 

A They have been trimmed by Consumers, yes.  

Q And, when was the last time those trees were trimmed by 

Consumers? 

A I don’t know the date, Sir.  

Q How do you know that they were trimmed by Consumers? 

A Because, we have worked with the City of Kalamazoo on 

trimming and replacing trees in that area.  

Q All right.  

   Do you know specifically whether you worked with 

the City of Kalamazoo on these two trees that are depicted 

in the right-of-way in front of the Storm property? 
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A I don’t know exactly when, Sir.  

Q Do you know the type of trees they are? 

A No, Sir. 

Q Do you get involved with the Public Service Commission on 

behalf of Consumers? 

A No, Sir. 

Q I’d like to direct your attention to the brochure that was 

marked as Defendant’s Exhibit C.  Now, this is a brochure 

that is provided to the general public by Consumers Energy, 

correct? 

A Yes.  This is a brochure that is handed out by our low-

voltage distribution folks-- 

Q And, it’s--.  Sorry.  Were you done? 

A --to homeowners when they have questions, and--and it’s 

also on our forestry website.  

Q For example, if homeowners have questions about what kind 

of vegetation can we plant without causing danger to the 

line this is a brochure that you provide to them? 

A For low-voltage distribution.  

Q Okay.  

   And, this particular brochure is on Consumers 

Energy’s website, isn’t it? 

A Yes.  

Q Now, you said--.  I’d like to direct your attention to the 
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third page where it says “smart planting” and there’s a 

little drawing there.  You see that? 

A Mm-hmm.  Yes.  

Q Okay.  

   That says, no trees should be planted near power-

lines or if prohibited by an easement.  However, many trees 

are attractive additions to your yard, and under normal 

conditions will not grow tall enough to interfere with our 

distribution lines.  That’s what it says, correct? 

A Correct.  

Q And, so-- 

   MR. WILSON:  Again, your Honor-- 

   MR. LUBBEN:  --there are certain trees--.   

   MR. WILSON:  --the witness has testified this is 

for low-voltage distribution not high-voltage distribution.  

They’re entirely separate.   

   THE COURT:  That’s a reasonable argument.  I 

think we’ll get through this faster if we just mull-ahead.   

BY MR. LUBBEN:  

Q Mr. Vander Maas, can you show me where in the section 

entitled “smart planting” it says this does not apply to 

transmission lines it only applies to low-voltage 

distribution lines? 

A It doesn’t.  
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Q That language is not used anywhere in the brochure that 

Consumers provides to citizens who are looking how to do 

smart planting around a line does it? 

A No.  

Q Using this particular definition of smart planting that 

Consumers puts out in its brochure, Mr. and Mrs. Storm 

would be able to plant medium size trees with a--with a 

mature height of 40-feet or less on the front 30-feet of 

their property wouldn’t they? 

   MR. WILSON:  Objection, your Honor.   

   THE COURT:  It’s-- 

   MR. WILSON:  Went over this.   

   THE COURT:  That calls for something beyond his 

particular expertise. 

MR. LUBBEN:  Okay.  

THE COURT:  I mean, that’s a conclusion.   

BY MR. LUBBEN:  

Q Do you have a brochure - that is to say, does Consumers 

have a brochure that it provides to consumers that explains 

what safe planting is around high-voltage distribution 

lines?  

A This is--this is the brochure that I’m familiar with that 

they have for low-voltage distribution.  

Q Is there a different brochure that’s provided to consumers 
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for other-- 

A Not that-- 

Q --distributions? 

A --I’m aware of, Sir.  

Q So, this is the only brochure that Consumers publishes to 

your knowledge? 

A To my knowledge, yes.  This is an informational brochure 

just to give homeowners some information on what’s going 

on.   

Q I’d like to come back to what was marked as Plaintiff’s 

Exhibit 2, which was the picture-- 

A Mm-hmm. 

Q --that you had of the trucks.   

   Now, it looks to me like those trucks are 

actually on a public right-of-way, is that correct? 

A I don’t--I don’t know in this case, Sir.  

Q You can’t say one way or another? 

A No.  

Q If that was--.  You see that an area that at least looks 

like either a street or perhaps it’s a driveway, right? 

A Yes.  

Q And, that area is sufficient, obviously, in this photo to 

give access to attracting those--addressing those poles, 

correct? 
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A Yes.  

Q If we look at Exhibit A, in particular the first page, you 

see where the poles for the distribution line are on the 

public right-of-way on Broadway Street? 

A Yes.  

Q And, so the Consumers trucks would be able to pull in on 

either side of a pole similar to what they did in Exhibit 

2, but remain on Broadway Street and not go onto the 

Storm’s property.  Would you agree with that? 

A No, I would not.  

Q And, would you at least agree that there is 10-feet or 9.6 

and 9.9 feet from the line to the beginning of the Storm’s 

property? 

A Yes.  

Q And, would--how wide is a truck--is one of these trucks? 

A They’re around 100-inches.  

Q    Okay.  

   So, my quick math-- 

   THE COURT:  Nine.  

   MR. LUBBEN:  Nine feet? 

   MR. WILSON:  Nine feet, yeah.  

   MR. LUBBEN:  Yeah.  All right.  
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BY MR. LUBBEN:  

Q So, in any event, if they were--they could park on either 

side of a pole and they wouldn’t necessarily have to go 

onto the Storm property.  Would you agree? 

A They could park, but to do the work.  

Q So, to do the work they would have to, I assume, elevate 

the boom as they are showing here, correct? 

A Or position the vehicles so they have-- 

Q All right.  

A --so, that’s why.  

Q As we look here, which is the second page of Exhibit A, you 

see that there are no tall trees on the Storm property, 

correct? 

A Correct.  

Q So, they wouldn’t have to address any trees on the storm 

property.  They wouldn’t have to access the Storm property 

to address trees, because there are no tall trees on the 

Storm property.  Can we agree on that? 

A Yeah.  

Q And, if I heard you correctly in your direct examination 

your concern is that someday the Storms’ might plant trees 

on their property, correct? 

A Correct.  

Q And, your concern is someday those trees might grow up and 

APPX - 81

R
EC

EIV
ED

 by M
C

O
A

 1/6/2020 2:37:43 PM

App. 201b

R
EC

EIV
ED

 by M
SC

 12/20/2021 10:30:09 A
M



 

FTP - VIDEO - I-2019, 6/28/2019                                        PAGE #54 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

 

present a problem to the line? 

A Correct.  

Q Now, one alternative to Consumers is to wait to see if that 

happens and then to pursue an easement, true? 

A That would be--that would be very inefficient.   

Q So, it could be done, but it would be inefficient that’s 

your testimony? 

A My testimony is that it would be inefficient and it would 

not be uniformed with the building of that line.  

Q Well, that’s a good point.  You said it would not be 

uniformed with the building of that line, but you don’t 

know when that line was originally built, correct? 

A Well, we have gaps and rights.   

Q Bingo.   In other words, when the line was built Consumers 

concluded that it did not need these vegetation--

vegetation’s easements in certain areas-- 

   MR. WILSON:  Objection, your Honor.  

   MR. LUBBEN:  --true? 

   MR. WILSON:   Argumentative and this witness has 

no foundation to know what Consumers Power intended back in 

1969.  

   THE COURT:  That is correct.  All you can testify 

to is that they didn’t.    

   MR. WILSON:  Right.  

APPX - 82

R
EC

EIV
ED

 by M
C

O
A

 1/6/2020 2:37:43 PM

App. 202b

R
EC

EIV
ED

 by M
SC

 12/20/2021 10:30:09 A
M



 

FTP - VIDEO - I-2019, 6/28/2019                                        PAGE #55 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

 

   MR. LUBBEN:  That’s fair.  

   THE COURT:  Which I think is on the record.  

BY MR. LUBBEN:  

Q You know that there are gaps, correct? 

A Correct.  

Q So, you know that Consumers did not obtain vegetation 

easements when the line was constructed, correct? 

A Correct.  

Q And, as we looked at a moment ago with the electrical code, 

you also know that the National Electric Safety Code that 

says that vegetation management should be performed as 

experience has shown to be necessary, correct? 

A Correct.  

Q You don’t know what experience has shown to be necessary 

on--on Broadway Street with respect to the Lindbergh line, 

correct? 

A Correct.  

   MR. LUBBEN:  Those are all my questions, your 

Honor.  

   THE COURT:  Anything further, Mr. Wilson? 

   MR. WILSON:  Yes, your Honor, just a few.  
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REDIRECT EXAMINATION 

BY MR. WILSON:  

Q Mr. Vander Maas, do you know what the plan is for these two 

trees in front of Mr. and Mrs. Storm’s house as part of the 

upgrade to the Lindbergh/Phillips line? 

A My understanding is we’re working with--we’ll be working 

with the City of Kalamazoo.  

Q But, is it--are they going to be removed do you know? 

A That is our hope just to get those removed.  

Q All right.  

   But, because these are in the Kalamazoo--the City 

of Kalamazoo’s right-of-way, that has to be negotiated with 

the city? 

A Yes.  

Q If it was up to you, Mr. Vander Maas, what would you do 

with those trees? 

A I would cut those down.  

Q All right.  

   Now, counsel has pointed you to the table of 

contents of the National Electric Safety Code and then one 

small little area about vegetation management, and quoted 

out of there that vegetation should be managed as 

experience has shown to be necessary.  Do you remember 

that? 

APPX - 84

R
EC

EIV
ED

 by M
C

O
A

 1/6/2020 2:37:43 PM

App. 204b

R
EC

EIV
ED

 by M
SC

 12/20/2021 10:30:09 A
M



 

FTP - VIDEO - I-2019, 6/28/2019                                        PAGE #57 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

 

A Yep.  Yes.  

Q In your reading or your understanding of the National 

Electric Safety Code is your experience as the code uses it 

intended to be a parcel by parcel by parcel experience, or 

is it your experience in regards to 46 kV high voltage 

distribution lines? 

   MR. LUBBEN:  Your Honor, object.  There’s no 

foundation that this witness knows what this language in 

the National Electric Safety Code means when it says “as 

shown to be necessary by experience”.   

   MR. WILSON:  Counsel-- 

   MR. LUBBEN:  So, for him to-- 

   MR. WILSON:  --counsel-- 

   MR. LUBBEN:  --try to interpret it is--is lack of 

foundation.  

   THE COURT:  I--I--I will allow the question.  

BY MR. WILSON:  

Q Do you understand the question, Jack? 

A What we do is we--we don’t--we cannot manage tree by tree.  

So, when we work a line, we work the whole line and all the 

trees on that line.  

Q    Okay.  

   So, experience is experience for the entire line 

not for this parcel or that parcel? 
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A Right.  

Q Okay.  

   That’s your understanding anyway? 

A Yes.  

Q    All right.  

   Let me ask you this.  Counsel, asked you if it 

was possible to wait until there are trees growing on Mr. 

and Mrs. Storm’s property before we acquired any easement 

rights to control that vegetation.  Let me ask you this 

questions - can you predict where the next car is going to 

hit a power pole and shear it off? 

A No, Sir.  

Q Can you predict where the next lightning bolt is going to 

strike a transformer or whatever you call those things on 

the top of a pole and blow it up? 

A No, Sir. 

Q Is it possible--is it one of the options, as counsel would 

have put it, for a driver to hit one of these poles on 

Broadway? 

A Yes.  

Q Is it possible for lightning to strike one of those poles 

on the driveway-- 

A Yes.  

Q --or on Broadway?  In that case what do you need to replace 
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that pole?  Do you need trucks that look like-- 

A Yes.  

Q --what you got here in Exhibit 2, I think it is? 

A Yes.  

Q    All right.   

   And, counsel asked you if you could park these 

trucks parallel to the right-of-way and if the truck is 

only a 100-inches wide, you could stick it into a 10-foot 

space without trespassing couldn’t you? 

A Yes.  

Q You’d have about a foot--6-inches on either side? 

A Yes.  

Q Is that truck or either of those trucks in that photo 

appear to be parked parallel to the right-of-way? 

A No, Sir. 

Q In fact, those bucket trucks have to be pretty 

perpendicular to the right-of-way or to the power-line, 

anyway, in order to effectively operate? 

A Yes.  

Q And, if you have a 30-foot truck parked perpendicularly to 

the Lindbergh/Phillips line will that extend into Mr. and 

Mrs. Storm’s front yard? 

A Yes.  

Q By about 20-feet, correct? 
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A Yes.  

Q All right.  

   And, that would put you 10-feet into the clear-

cut area? 

A Yes.  

   MR. WILSON:  Nothing further, your Honor.  

   THE COURT:  Anything further, Mr. Lubben? 

RECROSS EXAMINATION 

BY MR. LUBBEN:  

Q You indicated examples for--that it’s possible, for 

example, that car could hit a pole and that would require 

maintenance, correct? 

A Yes.  

Q And, you can’t predict when a car will hit a pole, correct? 

A No.  

Q You said that lightning could strike something and that 

could require maintenance, correct? 

A Yes.  

Q And, you can’t predict when lightning will strike? 

A Correct.  

Q It’s also possible that no tree on Broadway would ever fall 

on a line--on the Lindbergh line, correct?  You can’t 

predict what-- 

A You mean on Mr. Ross’ property or on Broadway the whole 
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street? 

Q Well, let’s break it down.  You know that as it stands 

right now there’s no possibility of a tree from the Storm 

property falling on the Lindbergh line, correct? 

A Correct.  

Q Because, there are no such trees, correct? 

A Correct.  

Q You--you are not able to predict whether a tree on Broadway 

is likely to hit the line, correct? 

A Co--.  Well, it depends if there’s dead--if there’s dead or 

diseased trees out there, or with the weather that we’ve 

had this year would saturation--saturated soils it would be 

a higher--I could not predict when, but it would be a very 

high risk of that happening.  

Q One way to predict would be to go back and look to see how 

many times an incident like that has occurred on the 

Lindbergh line in that area of Broadway Street, agreed? 

   MR. WILSON:  Objection.  Past performances is not 

a prediction of future events, your Honor.  

   THE COURT:  Court is fully aware of that.   

   MR. LUBBEN:  Ture in the stock market, but maybe 

not in other areas.  

   THE COURT:  I--I--I know the questions you have, 

and I know, quite frankly, what the answers will be.  So, I 
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guess, what I will say is move on, because I don’t think we 

need to spend a whole lot of time dragging out an answer 

that we both know is probably not coming.   

   MR. LUBBEN:  Fair enough, your Honor.  

BY MR. LUBBEN:  

Q I did have a question though on Exhibit 2, because when I 

was asking you question, you told me you didn’t know if 

this was a public right-of-way, correct? 

A Right here.   

Q Yeah, you said the street-- 

A Yeah.  

Q --that the pavement or whatever that is that the trucks 

were on, you didn’t know if that was a public right-of-way 

or not, correct? 

A I knew--I knew this was a public--probably a public right-

of-way.  

Q So, you knew that the section perpendicular to where the 

trucks are is a public right-of-way, correct? 

A Yeah.  

Q And, how do you know that? 

A ‘Cause it’s a public road there.  

Q How can you tell that’s a public road?  Is there a speed 

sign? 

A I don’t--I don’t see one in that picture, no.  
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Q Do you know this particular area where this photo was 

taken? 

A No, Sir. 

Q So, you-- 

   MR. WILSON:  Your Honor, the relevancy of whether 

that’s a public road or not in that photograph is really 

irrelevant to these proceedings.  

   THE COURT:  The court will accept the picture as 

an indication of the orientation that the trucks will need 

to have with regard to the service of the wires.   

   MR. WILSON:  Thank you, your Honor.  That’s the 

point of-- 

   MR. LUBBEN:  Okay.  

   THE COURT:  That’s--that’s probably the most we 

could have taken out of it anyway.   

BY MR. LUBBEN:  

Q Perhaps we can--we can agree on this.  If this is a public 

right-of-way then the trees are parked, or excuse me, then 

the trucks are parked parallel on the public right-of-way, 

correct? 

A Correct.  

Q You just don’t know if it is or isn’t, correct? 

A Correct.  

   MR. LUBBEN:  That’s all I have, your Honor.  
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THE COURT:  Anything further, Mr. Wilson? 

MR. WILSON:  Nothing further, your Honor. 

THE COURT:  Okay.  

At the risk of stirring up a hornets nest.  Mr. 

Vander Maas, the question nagging the court at this point 

is what do you now if a tree falls down on Broadway and you 

need to access the line? 

THE WITNESS:  We clean it up. 

THE COURT:  I understand, you get in and clean it 

up, but obviously, you don’t have 40-foot right-of-way at 

this point to put a truck on.  What do you do? 

THE WITNESS:  Our H--our HVD Department will 

either get the go-ahead-- 

THE COURT:  Okay. 

So, you would--you would ask the property owners 

or someone responsible to allow you on site? 

THE WITNESS:  Yeah. 

THE COURT:  Okay. 

(Inaudible) from that standpoint.  

THE WITNESS:  Well, on a line like this, your 

Honor, when there’s probably, you know, thousands of people 

out-of-power, I think they’ll let us do the work.  

THE COURT:  Okay.  

In light of the court’s questions any questions 
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from counsel? 

   MR. WILSON:  None, your Honor.  

   MR. LUBBEN:  No, your Honor. 

   THE COURT:  Okay.  

   Thank you.  You may step down.  

   (At 4:14:26 p.m., witness excused)  

   MR. VANDER MAAS:  Thank you. 

   THE COURT:  Any other witnesses? 

   MR. WILSON:  Your Honor, we would call Pete 

Mulhearn.    

THE COURT:  Do you solemnly swear the testimony 

you’re about to give in this matter will be the truth, the 

whole truth and nothing but the truth, so help you God?  

MR. MULHEARN:  I do.  

THE COURT:  Please be seated.  State and spell 

your name for the record.   

THE WITNESS:  Excuse me.  

Peter Anthony Mulhearn, P-E-T-E-R, A-N-T-H-O-N-Y, 

and then Mulhearn is M-U-L-H-E-A-R-N.  

THE COURT:  Okay.  Okay.  

Mr. Wilson? 

MR. WILSON:  Thank you, your Honor. 
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PETER MULHEARN 

called by the plaintiff at 4:15:29 p.m., and sworn in by 

the court; testified: 

DIRECT EXAMINATION  

BY MR. WILSON:  

Q Mr. Mulhearn, what is your current business address? 

A 1945 West Parnell Road, Jackson, Michigan.  

Q And, what is your occupation? 

A I am principal engineer lead for Consumers Energy’s high-

voltage science standard section.  

Q All right.  

   And, it’s late on a Friday afternoon.  Do you 

recall signing an affidavit in this case? 

A Yes.  

Q And, as part of that affidavit you provided the court some 

professional background and CV information, is that--was 

that accurate? 

A That--that information is accurate.  

Q All right.  

   Then I’m not going to repeat it here today.  

   Are you licensed professional engineer? 

A Yes.  

Q And, tell me what some of the duties that you have as the 

principal engineer lead in the high-voltage distribution 
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lines design and standard section? 

A I’m responsible for oversight of all of the Consumers 

Energy’s standards for the design instruction of the high-

voltage distribution lines.  

Q And, what is the company standard for a high-voltage 

distribution line? 

A 46,000 volt up to 138,000 for high-voltage distribution.  

Q    Okay.  

   And, anything less than 46,000 is a low-voltage 

distribution? 

A That is correct.  

Q All right.  

   And, anything above 345 or thereabouts is-- 

A That gets up into upper transmission, which we don’t--

Consumer Energy, yeah, we don’t-- 

Q You don’t deal with that do you? 

A No.  No, we don’t deal with that.  

Q Okay.  

   You’ve worked for the company for how long? 

A Coming up on 17-years.  

Q And, when you arrived at the company 17-years ago what was 

the standard easement rights that were obtained for 46 kV 

lines? 

A When I arrived it was at 20/40/80 as the 20/40/80 has been 
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described in the affidavits previously in the case.  

Q In the easement that we’re seeking here? 

A Correct.  

Q    Okay.  

   And, did you provide a drawing to--on your 

affidavit as to those standards? 

A Yes.  

   MR. WILSON:  Let me just--  

   MR. LUBBEN:  Are these-- 

   MR. WILSON:  --mark these.  Pardon? 

   MR. LUBBEN:  Are these separate or the same? 

   (At 4:18:13 p.m., sidebar conversation between 

Attorney Wilson and Attorney Lubben)  

BY MR. WILSON:  

Q Mr. Mulhearn, I’m handing you what has been marked as 

Plaintiff’s Exhibit 3 and Plaintiff’s Exhibit 4.  Do you 

recognize those documents? 

A Yes, I do.  

Q What are those? 

A These are pages from one of our standard manuals indicating 

a graphic representation of what we try to utilize for our 

rights--acquisitions for 46 kV lines.  

(At 4:19:12 p.m., PX#3 and PX#4 marked for 

identification)  
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Q And, what’s--what the date of Exhibit 3? 

A Exhibit 3 is 2017.  

Q And, what is the date of Exhibit 4? 

A Then Exhibit 4 is 2003.  

Q    Okay.  

   So, 16-years ago? 

A Yes.  Correct.  Yes.  

Q Are the standards shown on those two exhibits the same? 

A Yes.  

   MR. WILSON:  Your Honor, I would offer 3 and 4.  

   MR. LUBBEN:  No objection.  

   THE COURT:  They will be received.  

  (At 4:19:39 p.m., PX#3 and PX#4 admitted into 

evidence)  

BY MR. WILSON:  

Q Mr. Mulhearn, part of your duties are design standards or 

line, design and standards? 

A That’s correct, yeah.  

Q    Okay.  

   And, do you have familiarity with the National 

Electrical Safety Code? 

A Yes.  

Q And, in your department do you refer to the vegetation 

management portion of the National Electrical Safety Code? 
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A We reviewed it, yes.  

Q    Okay.  

   Are there other sections though that are 

applicable to your work? 

A Yes.  

Q Okay.  

   What sections would those be?  Do you recall?  

A Well, we review most of the whole book, so it’s kind of 

difficult to go with-- 

Q    Okay.  

A --which sections you’re going to start being applicable 

for.   

Q All right.  

   So, the entire book--that--the entire code is 

something that you reference constantly?  

A Our--yes, our department-- 

Q Regularly, I should say.  

A --utilizes constantly.   

Q Yes.  

A Regularly, yes.  

Q And, it’s not just the one section on page 83 or whatever 

it is that counsel had referenced-- 

A No.  

Q --on vegetation? 
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A No, it’s not.  

Q Okay.  

   When you are looking at the National Electrical 

Safety Code what are you focused on? 

A Can you be a little bit more specific? 

Q Briefly.   

A (Inaudible).   

Q You--well, Mr. Mulhearn, you describe in your affidavit how 

you developed or how the company developed the 20-foot no-

build-- 

A Okay.  

Q --zone.  Okay.  

A Mm-hmm.  

Q Explain to the court what goes into coming up with that 

number? 

A Yeah.  What we’re evaluating in order to do--we need to 

maintain clearances from our--from the line and 

infrastructure for the public safety and well-being, and 

maintenance and inspection requirements for the line.   

   In so doing there’s a lot of parameters that we 

look at to evaluate the line to try to establish what those 

clearances need to be.  In the National Electrical Safety 

Code there’s dimensions that they would utilize specific to 

voltage and specific to certain criteria that have to be 
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maintained at all times for the public safety parameter.   

   So, we take those all--you have to combine all of 

the conditions in utilizations for as it applies to that 

line as well.  

Q What are some of those conditions? 

A Oh, ice-loading.  We have--.  Michigan - we get ice in the 

line, so the--the wires will be loaded differently with 

ice.  We have to take into certain wind condition 

considerations.  We have to take other elements that are 

even put into place such as how much the--well, the 

strength of the wind, the sun, how much the reflective 

issues are in terms of how that heats the line.  We try to 

take that all into--the type of conductor you’re utilizing, 

which is a type of wire whether it’s copper and aluminum or 

steel reinforced; all those modifications are put into the 

line.  

Q And, do those-- 

A You evaluate the sage and the--how the wire is--  

Q    Okay.  

That’s what--that-- 

A --(inaudible).  

Q --that’s where this was sort of going - is all of those 

different conditions of ice and wind and heat and weather 

affect the sag of the line, is that correct? 
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A Yes.  

Q Okay.  

A Yeah.  

Q And, then if you factor in wind that sag--saggy line begins 

to oscillate back and forth? 

A Well, it can-- 

Q It can, yeah, right.  

A --under certain conditions going through, yeah.   

Q    Okay.  

A The big issue we’ll have with the wind is when--more of a 

straight-line wind that would be applied to it 

perpendicular to the direction of line.  Your sag wire’s 

going to be able to--it will blow straight out-- 

Q    Okay.  

A --as it comes through and will move from being straight in 

line between the poles outward in the direction of, you 

know, of the--the wind--that the wind is blowing.   

Q    Okay.  

   And, you’ve done these calculations? 

A We have had them done, yeah.  

Q Yes.   

A Mm-hmm.  

Q And, I think in your affidavit you said you calculated it 

when you apply all the relevant factors it comes out to 18-
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feet something? 

A Our calculation has--they come out to--.  The calculation 

directly and related to the National Electrical Safety Code 

dimensions equals out to 15-feet.  We added our 3-feet 

buffer that we always try to apply on top of that-- 

Q    Okay.  

A --as a Consumers Energy Standard.  That would carry that a 

little bit beyond that to just past 18-feet.  So, we 

usually try to cover, again, for the safety parameters that 

are involved.  There’s other characteristics that we’re 

trying to include within that buffer, so to help ensure--

assure the safety is--is applicable and is never broached 

or really limited.  So, we try to add that on to it to 

ensure that takes it up to those dimensions.   

Q Okay.  

   46,000 volts is a lot of volts, right? 

A Yes.  

Q    Okay.  

   Dangerous if it comes down? 

A Yes.  

Q If you were constructing a new 46 kV line today are the 

rights that we’re seeking in this case the same rights that 

we would seek in those--in a new construction? 

A Yes.  
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Q Okay.  

   And, do you know when the company builds a new 46 

kV line does it acquire the 20/40/80 rights along the 

entire length of that line? 

A That’s what we request right now.  Correct.  

Q    Yes.  

A Yes.  

Q All right.  

   And, that would apply even if the line was 

crossing a farmer’s field? 

A Yes.  

Q All right.  

   Or a vacant lot? 

A Yep.  

Q All right.  

   You want to acquire the rights along the entire 

line? 

A Yep.  

Q    All right.  

   For the reasons that Mr. Vander Maas suggested? 

A Well, the lot of the reasons he’s got for suggestion and--

yeah, in fact that the--.  Well, things change on the 

properties, so we want to have that going through in the 

line.  It’s for--it’s expected to be there continuously 
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forever aspect.  

Q Okay.  

   These are permanent rights we’re asking? 

A Permanent factor, yeah-- 

Q Right.  

A --of the rights as applied, because of that permanency.  

Yeah.   

Q And, that line has already been there 50-years.  Is there 

any reason it can’t stay there another 50-years? 

A No.  

Q Do you have lines, do you know, that have been in place-- 

A Yes.  

Q --that long?  Hundred years? 

A Yes.  

Q All right.  

   Are you involved in the Lindbergh to Phillips 

rebuild project? 

A Yes.  

Q All right.  

   And, are you aware of the rights that the company 

has along that line generally? 

A Yes.  

Q Yeah.  All right.  

   And, there are gaps in our rights--the company’s 
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rights? 

A Yes.  

Q All right.  

   And, Mr. and Mrs. Storm’s property is one of 

those gaps, correct? 

A Yes.  

Q It is.  All right.  

   And, I’ll ask you the same question, but I 

presume you can’t predict where a car’s going to shear off 

a pole? 

A No.  

Q All right.  

   How tall are these poles by the way? 

A The current poles? 

Q The current poles.  

A I’m not real sure.  I don’t recall what the dimensions were 

on the current poles-- 

Q    All right.  

A --right now.  

Q Do you know what the new poles will be? 

A The new poles will be 85 to 90-feet tall.  

Q    All right.  

A Now, that’s the full pole height from top to-- 

Q From the bottom of the pole, right?  
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A --the bottom of pole.  

Q Right.  

A Yeah.  Which is berried in other length differentials. 

Q Right.  

A Yeah.  

Q How much of that ends up sticking out of the ground more or 

less?  I’m not going to hold you to the exact dimensions.   

A It’s--our general rule of thumb is like 10-percent plus 2-

feet.  So, for like a 90-foot pole, you would have 9-feet 

plus 2 - 11-feet berried.   

Q Mm-hmm. 

A Then the remaining--so, subtracting that from 90 would be 

79--feet.     

Q Okay.  

   And, you have to maneuver these poles and get up 

right and into a hole in the ground? 

A Correct.  

Q All right.  

   In your experience is 40-feet of access rights on 

either side of a pole--a power-line adequate for HVD to 

install a 90-foot pole? 

A It’s actually pushing the boundaries of adequacy on our--

doing it--there may be a need to even have further.  

Traditionally on a lot of the poles when they get up to 
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that--that--that height that we’re talking right now.  

Q    Okay.  

A Cranes are required in addition when we get above--at the 

85 and above height variations, which is right in line with 

where we’re at with a lot of these poles.  So, it’s not 

just going to be truck.  It’s going to be an additional 

crane rented--higher crane rental that is required in order 

to maneuver-- 

Q    Okay.  

   To get the poles in place.   

A --to get the poles in place.  Correct.   

   And, also the wires to attach to the poles on top 

of them.   

Q    Okay.  

A So, it’s not just the pole (inaudible).  

Q And, if you only have 9.6-feet of rights on one side of the 

pole does that make it more difficult to install the pole? 

A Yes.  

Q All right.  

   One of the other rights that you seek in 

construction a new 46 kV line is the right to actually 

install the power poles and the lines on the property 

owner’s property, is that true? 

A Can you repeat the questions again?  I’m sorry.  
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Q Yes, it was a bad question.  

   When you construct a new 46 kV line across 

property do you also have to acquire rights to install the 

poles and the wires and the other equipment that go along 

with that?  You don’t have--those are now in the public 

right-of-way here, but if you were running across--.  If--

let me just start all over again.  

   If we--if we were--if we were running the 

Lindbergh/Phillips line say across Mr. Storm’s property 

would there be other rights you would need to acquire in 

order to do that? 

A Outside of the 20/40/80? 

Q Yes.   I mean, outside the 20/40/80 vegetation and access 

rights.  Do you also needs the rights to put the poles on 

his property? 

A Well, I thought that was part of the 20/40 rights, so 

that’s why I’m confused with-- 

Q    Oh, okay.  

A --what you’re saying.  To me, I mean, that’s an exclusive 

element, so I’m a little--I’m not sure what-- 

Q All right.  

   I--I should not ask an engineer questions 

relating to legal matters.  You--you state in your 

affidavit, for example though, that if we were building a 
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new line we would also acquire, not only the vegetation and 

access rights, but the rights to construct the poles and 

keep the-- 

A Yes.  

Q --poles on the property.   

A Yes.  

Q But, we’re not doing that in this case, because the poles 

are already in a public right-of-way.  We don’t need any 

rights to construct a pole on Mr. Storm’s property.   

A Correct.  

Q    Okay.  

A Yes.  

Q That’s where I was going.   

A Yeah.  

Q Okay.  Good.  

A Yeah.  Sorry.  

Q Didn’t mean to confuse you.   

A I get confused.  

Q Finally, Mr. Mulhearn, are you familiar with the public 

service requirements that relate to vegetation management 

along high-voltage distribution lines? 

A We have some familiarity with it, yes.  

Q    Okay.  

   And, is it your understanding that--that the MPSC 
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has required Consumers to develop a program to manage 

vegetation? 

A I am aware that there’s a program to manage that, yes.  

Q    Okay.  

   How about inspections.  Does the Public Service 

Commission require you to inspect these lines regularly? 

A There is inspection programs for the lines-- 

Q    Okay.  

A --to--for the liability purposes-- 

Q That’s not in your department though? 

A It’s not in my department, no.  

Q    Okay.  

   Mr. Mulhearn, one last question.  In--in your 

experience and based upon your educational background, your 

knowledge and experience in this area is a 20/40/80 

configuration of vegetation and access rights, as we seek 

in this case, will that be adequate to protect the 

Lindbergh/Phillips line? 

A Yes, it would.  

Q All right.  

   And, that is what you would acquire if this was a 

new line? 

A Yes.  

Q Do you have any reason why the company didn’t acquire 

APPX - 110

R
EC

EIV
ED

 by M
C

O
A

 1/6/2020 2:37:43 PM

App. 230b

R
EC

EIV
ED

 by M
SC

 12/20/2021 10:30:09 A
M



 

FTP - VIDEO - I-2019, 6/28/2019                                         PAGE #83 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

 

rights like this whenever they built the line? 

A No, I don’t know why they didn’t.  I really wish I did.  I 

don’t.  

Q    Okay.  

   That’s all you need to know.   

   MR. WILSON:  Nothing further, your Honor.  

   THE COURT:  Mr. Lubben? 

CROSS-EXAMINATION 

BY MR. LUBBEN:  

Q Is it fair to say you do know that this line was 

established and built in 1969? 

A I will say more--there’s portions of it.  Most of it, I 

believe, was in 1969.  There’s even portions of it that 

were built 1948 depending on which portion of the segment 

you’re lying in.  In this community area, I think--it might 

even be ’65 to ’69.  There’s some other parameters on how 

the interconnections work, but-- 

Q    Okay.  

A --yeah you want to go into the mid-late ‘60s, yeah I’m 

definitely with you there.  

Q So, there’s no question the line, at least as it runs in 

front of the Storm property on Broadway, has been there at 

least 50-years? 

A I believe so, yes.  
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Q And, you mentioned the National Electrical Safety Code.  

You heard the other testimony.  You’re aware that it says 

that vegetation management should be performed around 

supply and communication lines as experience has shown to 

be necessary? 

A That’s correct, yes.  

Q And, that’s kind of common sense too, right?  I mean, 

you’re looking to see what’s happen, to see what kind of 

vegetation management you need to do.  Fair statement? 

A Yes.  

Q Did you go back to look to see whether Consumers has had 

issues with trees falling on the line--in--on Broadway 

Street in the area where you’re seeking this easement? 

A No.  

Q So, you don’t know what experience has shown to be 

necessary at least with regard to that street? 

A Well, that’s not the only street that this line’s in 

(inaudible).  

Q I understand that.   

A All right then.  

Q But, you understand the Storm’s property is on Broadway-- 

A Yes.  

Q --street, correct? 

A Right.  
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Q And, the easement you’re seeking in this case is with 

respect to their property on Broadway Street, you 

understand that? 

A Yes.  Yes.   

Q    Okay.  

   And, you don’t know what experience has shown to 

be necessary over the last 50-years to maintain the line 

against tree falling on Broadway Street, correct? 

A For the past, no.  

Q No.   

   Are you involved in preparation of applications 

for certificate of public necessity and convenience from 

the Public Service Commission? 

A No.  They’re not needed for 46,000 volt lines.  

Q Okay.  

   So, you’re saying that they are--a certificate of 

public necessity and convenience is never necessary for the 

construction of a 46,000 volt distribution line? 

A That’s correct.  

Q Did you go back to see whether Consumers obtained a 

certificate of public need--necessity and convenience 

before it constructed this line in 1969? 

A No.  

Q Now, you mentioned you have some familiarity with the 
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Public Service Commission’s orders about piolet programs to 

develop hazardous tree removal programs, is that right?  

A I have some familiarity.  

Q    Okay.  

   And, in particular you’re aware--.  Well, let me 

ask you - are you aware that the Public Service Commission 

has ordered that Consumers have increased communication 

with customers about the dangers of hazardous trees and the 

importance of tree removal? 

A Yeah.  

Q And, I’d like to direct your attention to Exhibit C, which 

should be in front of you there.   

A No, it’s not, Sir.  

 

   THE COURT:  You can use mine.  

   MR. LUBBEN:   Oh, sorry.  

   THE COURT:  You can use mine.  

   MR. LUBBEN:  Thanks, your Honor. 

BY MR. LUBBEN:  

Q You’re familiar with this particular Exhibit C, the Share-

the Space Line Clearing and Safe Reliable Electrical 

Service brochure? 

A I’ve seen it.  

Q Does the high-voltage distribution part of the copy that 
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you’re with have its own brochure?  

A No.  

Q So, this is the only brochure that Consumers provides to 

advice customers about the importance of line clearing and 

safe reliable electrical service, is that correct? 

A Yeah.   

   MR. LUBBEN:  Thank you, your Honor.  Those are 

all my questions.   

   THE COURT:  Anything further, Mr. Wilson?  

   MR. WILSON:  Just one.  

   THE COURT:  Sure.   

REDIRECT EXAMINATION 

BY MR. WILSON:   

Q Mr. Mulhearn, you have some familiarity or some 

understanding of the MPSC requirements-- 

A Some.  

Q --(inaudible)?  

A Yeah.  

Q Anything in your understanding of the MPSC requirements 

that relate to line clearings and safety and so on, 

indicate that the company can only obtain rights to control 

vegetation after a tree has fallen on their line?  

A No.  

Q    Okay.  
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   Is there anything in your understanding of the 

Public Service Commission requirements that the company 

cannot proactively acquire rights to prevent trees from 

falling on the line?  

   MR. LUBBEN:  Objection, your Honor.  Best 

evidence would be the Public Service Commission 

requirements, and frankly there’s no foundation established 

that he knows exactly what they are.  In fact, I think he 

said he’s not familiar with them.   

   MR. WILSON:  Well, the regulations are cited in 

our brief, your Honor.  I’m asking this witness’ 

understanding if his understanding of what the PSE requires 

of the company prohibits us from proactively inquiring 

rights.  

   THE COURT:  I--I’ll allow the question, if you 

can recall it.  

   THE WITNESS:  Yeah, that’s what happens.  

Exactly--  

   THE COURT:  Basically, do you know of anything 

that the Public Service Commission has in their rules that 

would prohibit you from being proactive and basically 

getting the clearance in those areas even if there has not 

been a history? 

   THE WITNESS:  I’m not familiar with the--the MPSC 
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prohibiting that action, no.  

   THE COURT:  Okay.  

   Thank you.  

   MR. WILSON:  That’s the only question I had, your 

Honor.  

   THE COURT:  The court does not have a question of 

you.  Thank you very much.  

   (At 4:40:27 p.m., witness excused)  

   MR. MULHEARN:  Do you want me to leave these 

here?  

   THE COURT:  Yes, please.  Just leave them there.  

   MR. MULHEARN:  All right.  

   Thanks.  

   THE COURT:  We’ll sort through it.   

   Anything further, Mr. Wilson?  

   MR. WILSON:  Nothing further, your Honor.  

   THE COURT:  Okay.  

   I guess, technically rebuttal.  Mr. Lubben, do 

you have anything you want (sic)?   

   MR. LUBBEN:  We have no rebuttal witnesses, your 

Honor.  

   THE COURT:  Thank you.  

   Okay.  

   Interesting arguments.  We’ll start with you, Mr. 
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Lubben.  

   MR. LUBBEN:  May it please the court?  

   First, the burden of proving necessity is on 

Consumers, because it is a private agency that did not 

obtain a certificate of public need and convenience from 

the Public Service Commission.   

   We think that is the only proper interpretation 

of MCL 213.56, because if you look at that statute you see 

that Subsection 1, requires the owner to file a motion 

asking that necessity be reviewed, which we did.   

   You see that Subsection 2, says that with respect 

to a public agency, the determination of public necessity 

by that agency is binding on the court in the absence of a 

showing of fraud, error or of law or abuse of discretion.  

Consumers is a private agency not a public one.  Therefore, 

Subsection 2 does not apply to Consumers.   

   Finally, Subsection 3, says that with respect to 

an acquisition by a private agency, the court at the 

hearing shall determine the public necessity of the 

acquisition of the particular parcel.  I want to emphasize 

that language “particular parcel”.  Because, each owner of 

each parcel that Consumers seeks to inquire is entitled to 

its own determination of public necessity.  It is not a 

group analysis, as Consumers has tried to argue here.  By 
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virtual of the language of the statute it’s an analysis of 

the particular parcel.   

   That section, by the way, goes on to say the 

granting of a certificate of public convenience and 

necessity by the Public Service Commission pursuant to the 

Electric Transmission Certification Act is binding on the 

court.  So, if Consumers had bothered to get that 

certificate, we wouldn’t have this hearing today; it would 

be binding on the court.   

   When Consumers obtained a certificate of--for 

public--in 1969 for the construction of this line it did 

not seek the vegetation maintenance easements that they’re 

seeking at this time.  How do we know?  Because, they’re 

not there.  And, they’ve not sought a certificate from the 

Public Service Commission that they’re necessary now.  

Therefore, there is no deference to their desire to get 

this.  The burden is on Consumers, because this is taking.   

   Not a single case that Consumers cite in its 

brief held that the declaration of a private agency is, 

quote, “prima facie showing of necessity”.  It just--not 

authority is not there.  

   Now, recognizing that Consumers has that burden 

it cannot met it for the following reasons:  

   First, I think you know that the actual easement 
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itself has three components.  There’s the 20-foot no-build 

zone without the express--express authorization of 

Consumers, so if the Storms would want to build on the 

front 20-feet on their property, if they want to build a 

fence or whatever it might be, they would need the express 

authorization of Consumers.   

   Front 40-feet would be clear-cut area, which 

means that Consumers would have the right to trim, cut-down 

or remove and control any trees, bush and roots and other 

vegetation within that 40-foot clear-cut area.  So, they 

can come in any time they want and cut whatever was down--

whatever was put in there.   

   Then the next 40-feet is a danger tree area where 

Consumers could come in and trim anything in excess of 35-

feet.  That’s what they’re asking.   

   Now, the first reason that they cannot--that they 

cannot prove necessity is that line has existed for 50-

years without the need of that easement.  Your Honor, I 

think that is the most compelling point.   

   In reviewing whether a taking is necessary the 

consideration is not the advantage to the public, but 

whether the project needs the property involved.  That’s 

Troy versus Barnard, 183 Mich App 565.   

   The mere fact that it may cost effective, more 
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convenient, I think they said, more efficient to effect a 

taking is not enough to justify a taking.  The intended 

project must be physically possible to perform without the 

condemned property.  That’s Nelson Drainage District, 174 

Mich App at 407.    

   Consumers has not pointed to any outages that 

occurred in this particular area of line attributable to 

vegetation on the Storm’s property.  They’ve not pointed to 

any vegetation on the Storm’s property that may become a 

problem in the future.  They acknowledge that there are no 

trees in that area.  The testimony you heard was, well 

we’re concerned that maybe someday they might plant 

something that might grow up and affect our line.  

   Your Honor, that is not the standard for taking 

someone’s property.  A taking of property by--by a public 

authority or using the public’s constitutional authority 

through the constitution, a power intimate domain, that’s a 

really significant thing.  You don’t get to do it just 

because you think, well it might be convenient.  I has to 

be a necessity.    

   The second reason that the consumer--that 

Consumers cannot prove necessity is that sketch of the 

Storm property shows that there are no trees or structures 

threatening this line.  In fact, the large trees in front 
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of the Storm property are on the public right-of-way not 

the Storm property.  Consumers has done nothing.  I think 

there was testimony, well he thought there was some 

trimming done to those trees, but unclear.  And, as Mr. 

Storm testified they’ve lived there there’s been nothing 

done to trim those trees.  Which belies the argument that 

this particular easement is a necessity.   

   The third reason that Consumers cannot prove 

necessity is that its own brochure from its web--website 

shows that what they’re asking is not a necessity.  In 

fact, they say smart planting would allow small trees with 

a mature height of 20-feet or less within 15-feet of the 

line.  Now, they’re quick to say, well that’s only for low-

voltage distribution lines; it’s not for high-voltage 

distribution lines.  But, that’s not in that section.  

Counsel--I mean, I think the witness acknowledged it 

doesn’t say that anywhere.  In fact, what it says is as 

long as the vegetation doesn’t grow to 20-feet or higher 

it’s not going to be a problem.   

   Similarly, it says medium size trees with a 

mature height of 40-feet or less may be planted within the 

next 30-feet of line, and then tall trees beyond that.  So, 

Consumers proposed easement would prohibit the smart 

planting that it tells customers in its brochure that they 
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can do.  

   Now, Consumers in its brief tried to make two 

arguments as to why it should be permitted.  First, they 

cited the National Electrical Code standards, an actual 

electric safety code, and you saw that we put that in front 

of you.  We put the specific section about vegetation 

management in front of you, because I think it’s 

significant.  First, it doesn’t say anything about the 

20/40/80 stuff that they’re talking about.   I think they 

intimated in their filings that it did.  It certainly does 

not.   

   But, what it does say is that vegetation 

management should be performed as shown to be--as 

experience has shown to be necessary.  You’ve got 50-years 

of experience with this particular line, and we--I think 

you can reasonably infer that this has not been a problem 

with this line, because if he had been they surely would 

have pointed out to you where these problems occurred.  

They have access to this information--this information.  

They know when they failures occur and they have not 

presented any evidence of that.  

   The second thing that Consumers argued was that, 

well its Public Service Commission order somehow supported 

the requested easement.  First, I think they attached a 
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copy of the wrong case - not the one they cited.  

   THE COURT:  Yeah, that’s-- 

   MR. LUBBEN:  But, I went and got the one they 

cited, and it said, that they should use a piolet program 

to develop a hazardous tree removal program for trees 

outside the right-of-way; perfectly fine.  They did not 

suggest, however, that the--that the substances of this 

program should be that they obtain permanent easement 

rights prohibiting a property owner from growing trees on 

their property.   

   In fact, the commissions’ order acknowledges that 

increased communications with customers-- 

THE COURT:  Customers, yeah.  

MR. LUBBEN:  --about the dangers of hazardous  

trees and the importance of tree removal; thereby 

encouraging the customers to trim their trees would be 

important--would be an important part of Consumers efforts.  

I think that was sort of reinforced by the witnesses’ 

testimony.  Let’s face it - that line serves the people who 

live on that street.  They don’t want a power outage any 

more than Consumers does, and frankly, they are more 

directly affected or at least immediately by it than 

Consumers is.   

  So, talking to homeowners about, you know, 

APPX - 124

R
EC

EIV
ED

 by M
C

O
A

 1/6/2020 2:37:43 PM

App. 244b

R
EC

EIV
ED

 by M
SC

 12/20/2021 10:30:09 A
M



 

FTP - VIDEO - I-2019, 6/28/2019                                         PAGE #97 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

 

whether or not you need to maintain your trees like they do 

in this brochure is the proper way to handle it.   

  Now, in this particular case, as I said already, 

with respect to the Storms, they don’t have any trees in 

the areas that Consumers is seeking to impose with an 

easement.  So, there is absolutely no showing of any 

necessity with respect to their--to use the language of the 

statute “particular parcel”.    

  So, for all those reasons, your Honor, we submit 

that Consumers has not met its burden of proof of 

establishing that proposed easement is a public necessity, 

and we respect that the court dismiss the complaint against 

Storms and order Consumers to pay Storms’ their attorney 

fees that the statute provides.    

  THE COURT:  Mr. Wilson?  

  MR. WILSON:  Your Honor, MCL 213.56(1) says, that 

a property owner may challenge an agency decision to 

condemn property and taking their property for the purposes 

stated in the complaint.  Counsel ignores that language in 

213.56(1), because it’s the crux of this case.   

  As we said in our brief, the purpose of this 

case, the project that is undertaken by Consumers here, the 

improvement that is sought to be made in the words of the 

Supreme Court in the Vanderklook case is not to control 
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vegetation immediately on Mr. and Mrs. Storm’s property.  

It is to acquire continuous easement rights along a high-

voltage distribution line as the MPSC has told us we must 

do.  The fact that we haven’t experienced an outage on Mr. 

Storm’s property is no argument against necessity in this 

case.  

  Mr. Vander Maas testified there are gaps in the 

company’s rights along this line.  Why the company did not 

acquire those rights back in 1969 or whenever counsel 

thinks the power-line was installed is irrelevant, number 

one.  But, number two, we agree they were not acquired for 

whatever reasons.   

  But, this--the court of appeals in the Zoner 

case, and I’m not sure if the court is familiar with 

Detroit Edison Company versus Zoner, 12 Mich Appeal 612.  

It’s a 1967 opinion of the Michigan Supreme Court.  The 

issue in that case is whether an easement for power-lines 

that had been given to DTE should be interpreted to allow 

DT--DTE to upgrade those lines into a high-voltage 

transmission line.   

  The court said, yes it does.  Even though the 

easement itself does not specifically mention high-voltage 

transmission lines, the court says that the law does not 

require the cessation of scientific advancement, and in 
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this case will not permit the parties to claim they 

contracted to such cessation a decade ago.   

  Counsel’s argument or Mr. Storm’s argument here, 

that oh, you guys haven’t needed to ever come onto our 

property in last 50-years is essential implied contract 

estoppel type of argument that, you know, you’ve been doing 

it for the last 50-years.  This way--that’s--there’s no 

justification then for changing your mind.   

  I don’t remember if it was Oliver Wendell Holmes 

or Benjamin Cardozo who once said, the fact that we did 

something one way in the time of Henry the VIII is no 

argument that we should continue to do it that way today.  

Yet that is the argument the defendants present here today 

against the necessity.   

  The project in this case is the protection of a 

7.3 mile segment of high-voltage distribution line that has 

gaps in easements along the edges of it.  We need to fill 

those gaps, and we need to fill those gaps as part of the 

project to rebuild that line in 2020.  But, independently 

of that project - even if the project to upgrade the 

Lindbergh to Phillips line was not on the books for 2020, 

we would still have necessity to acquire these rights.   

   As Mr. Vander Maas testified, and it should 

be shelf evident to the court, you can never tell where a 
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driver is going to crash into a pole, where a bolt of 

lightning is going to strike, and whether or not a tree 

falls on the line may be one element of that question.  

But, until somebody can tell us where the car is going to 

shear the pole off or where the lightning is going to 

strike, we need the rights everywhere because we can never 

tell where we’re going to need them at any particular time.  

  The burden of proof in this case is not very 

tricky.  We have never argued that we don’t have the burden 

of proof in this case.  Counsel, in their reply brief tries 

to suggest that we are trying to avoid our burden.  That is 

not what’s happening in this case.   

   What we do argue, and what we’ve argued in our 

brief with ample case law support, is that our Declaration 

of Taking, Exhibit Number 1, meets Consumers burden of 

proof, is a prima facie showing of necessity, and it is the 

defendant’s burden of proof to overcome that prima facie 

showing.  Does the risk of non-persuasion remain with 

Consumers Energy?  Yes, it does.  We’ve never argued 

otherwise.  

   But, the fact that we have the burden of proof 

here is supported by the deference that the court is 

required to give our determination of necessity.  Counsel 

makes a point that, well you can’t have any deference 
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because there’s different standards in 213.56(2) and 

213.56(3).  There are different standards, your Honor, but 

that has nothing to do with the deference that is entitled-

-that Consumers is entitled for its declaration of 

necessity.   

   And, I would point out to the court the 

discussion of that very point in the City of Novi decision 

that we’ve cited in our brief, where the Supreme Court just 

a few years ago described all of the reasons in the Uniform 

Condemnation Procedures Act that are applicable to both 

public and private agencies that indicate the legislative 

intent that the agency’s decision be given deference.  That 

applies both public and private agency.   

   The fallacy in defendant’s argument on this point 

is that the defendant tries to equate the standards of 

review that are contained in 213.56(2) and (3), and equate 

those with a burden of proof and an evidentiary standard.  

213.56(2) and 213.56(3) are the standards of review.  That 

is quote, “standard of review”, unquote.  That is out of 

the Nelson Drainage District case and out of a hundred 

other cases.  That’s what those two standards are in those 

two sections of the UCPA.   

   Those standards, however, say nothing about what 

is a prima facie showing or not.  It doesn’t say anything 
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about what the burden of proof is.   

   Your Honor’s findings of facts in a case are 

binding on the Court of Appeals with some limited 

exceptions.  But, stating that doesn’t say anything about 

what the burden of proof was in the case that you tried, or 

what the evidence--what evidence was allowed in that case.   

   Yet, counsel wants to say, well because there’s 

two different standards of review there must also be a 

different burden of proof, there must also be a different 

quantum of evidence that is required.  But, he cites no 

authority to that point.  And, the fact that there is no 

authority on that point should suggest to the court that 

the point of distinction that counsel tries to make simply 

does not exist, because the burden of proof, the quantity 

of evidence has nothing to do with the standard of review.  

Those are two separate things.   

   And, the case law--yes, the--.  We will admit 

that the case law is entirely public agency case law.  I 

can’t find a case addressing a private agency’s burden.  

But, given the language of the Supreme Court in the City of 

Novi, and given the fact that Subsections 2 and 3 of 213.56 

are standards of review and not evidentiary requirements or 

an allocation of the burden of proof, counsel’s argument 

falls flat.   
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   The reason there’s no case law is because there 

is no distinction.  And, if there was a distinction between 

the burden of proof, in the case of a private agency, and a 

public agency there would have been a case by now or 

counsel would have brought it forth.  But, there isn’t any 

case and that’s because there simply isn’t any distinction.   

   213.56(2) and 213.56(3) simply do not address the 

questions of burden of proof or the quantity of evidence 

that’s necessary.   

   Now, counsel would also have us believe that 

there’s no necessity in this case, because there’s never 

been a tree fall on the line in front of Mr. Storm’s 

property.  I think I sort of already addressed that to some 

extent, but that’s a red herring and I think the court can 

see that.   

   Yes, there are cases that counsel has cited, and 

I’ve cited those in briefs in the past where there is 

excess condemnation.  But, in the cases of excess 

condemnation that counsel--counsel relies on, the excess 

condemnation is actual physical occupation of the property 

by the condemning agency to the exclusion of the property 

owners.   

   That is not the case here.  As I said in my brief 

- if Mr. and Mrs. Storm have no trees on their property 
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then this easement will fall very very lightly on their 

property and impose a very small burden; other than the 

fact that they can’t build a structure within 10-feet of 

the street, which is probably barred by the local zoning 

ordinance anyway.  I’m presuming Kalamazoo has a zoning 

ordinance.  Most places don’t let you build that close to a 

street in any event.   

   So, you know, the fact that the company wants to 

prevent you from building something with 20-feet of the 

line - when you heard the testimony of Mr. Mulhearn that 

says, our calculation shows that a 46 kV line swinging in 

the wind can extend 18-feet out from the side of the line.  

Makes a 20-foot no-build zone infinitely reasonable.   

   It will also come as quite a shock, I think, to 

the MPSC and most of the utilities in this state if they 

cannot act proactively.  If the rule is, is that we can’t 

condemn vegetation management rights on Mr. Storm’s 

property until such time as Mr. Storm grows a tree and lets 

it fall into the line, then utilities will have a hard--

will be very hard pressed to main efficient and reliable 

energy sources to the members of the public.  Utilities--.   

   Justice Leven in the Poletown case, your Honor, 

is quoted extensively in the Hathcock case, which overruled 

Poletown.  And, he brings out some points what has to 
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happen in order for a private agency to take property for 

basically for use by that private agency.   

   The first element in his analysis is that the 

rights that are being taken have to be--.  I want to--I 

want to quote him.  Power-lines are like instruments of 

comer’s and the rights that go with those, the vegetation 

rights, the access rights are all part of that line.  And, 

the very existence of that line depends, this is where I’m 

quoting, “on the use land that can be assembled only by the 

coordination central government alone is capable of 

achieving”.   

   We’re like the railroad that’s trying to close 

the gaps in its right-of-way.  We’re like the highway 

department that needs some vegetation management rights on 

people’s property so that cars can see around corners.  

Those trees may never fall on--in the road right-of-way, 

but so what we need a clear vision area so cars don’t run 

into each other.  There’s a host of--of analogist--areas of 

the law where this kind of action on the part of a public 

agency or a public utility in this case, which is a private 

agency, the concept behind concerted government action to 

assemble a reasonable, in this case power-line right-of-

way, is necessary and that’s why we’re here.  

   The purpose stated in the complaint is the 
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protection of the Lindbergh/Phillips line along its entire 

7.3 mile length.  It is not to simply come in and control 

what Mr. and Mrs. Storm can plant in their front yard.  As 

part of protecting the Lindberg to Phillips line, however, 

we need to be able to control what Mr. and Mrs. Storm do on 

their property.  

   Mr. Storm said it’s going to have an impact on 

his property.  It may very well have an impact, your Honor, 

if it interferes with Mr. and Mrs. Storm’s landscaping 

plans in some way, but that is not a challenged necessity.  

That is a question of how much money does Consumers Energy 

have to pay Mr. and Mrs. Storm for that inconvenience.  

That’s not the elements of the case that are here before us 

today; that’s for later on in this case.   

   Last, I want to point out that Mr. Mulhearn is a 

professional engineer.  He testified that he uses the 

entire National Electric Safety Code.  The defendant while 

they have pointed out one little section dealing with 

vegetation point to nothing dealing with safety, avoiding 

power-lines, hitting trees, railroad cars or whatever else.  

And, they’ve provided no expert testimony whatsoever on the 

meaning of the National Electric Safety Code and what its 

relevance is in this case.   

   The NESC code, by the way, your Honor, is in fact 
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adopted as an administrative regulation of this state by 

the NESC and is applicable to all utilities, including 

Consumers.   

   Your Honor, if you look at this case as it should 

be looked at, and that is the purposes stated in the 

complaint are to protect the Lindbergh to Phillips line by 

acquiring rights in places where we no longer have them or 

didn’t ever acquire them in the first place.  Clearly, 

necessity is established here and we would ask the court to 

deny the motion.  

   THE COURT:  Okay.  

   Thank you.  

   MR. LUBBEN:  First, I’m pleased that he admitted 

that they have the burden of proving the necessity here, so 

I think we’ve got that established.   

   He made the argument that somehow his declaration 

is a prima facie case acknowledging that there’s no cases 

that support that.  I simply note that if you look at the 

title to the statute MCL 213.56, the title says in part 

“Certificate by Public Service Commission or Federal Agency 

as Prima Facie case”.  There’s nothing in there that says 

certificate by private agency as prima facie case, and as 

counsel acknowledged there is no case law to support that.   

   So, recognizing that they have the burden of 
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proving the necessity of putting this easement on as the 

statute says this particular parcel, I think that they have 

not met their burden for the following reasons.   

   Again, I’ve said before, 50-years they did not 

need this easement.  They didn’t need it before.  They 

don’t need it now.  The line is not on the Storm’s 

property.  It’s on the public right-of-way.  

   Counsel talked about, oh government has the 

authority to assemble parcels.  That’s what happened here.  

This is on the public right-of-way.   

   There is--.  And, this is significant.  Counsel 

quibbled with the portion of the National Electric Safety 

Code that we cited.  But, your Honor, this whole argument 

is about vegetation management.  Where the trees are going 

to fall on the line and their ability to dial that back and 

control that.   

   So, it’s logical that we would look at the 

portion of the National Electric Safety Code that deals 

with vegetation management.  I think that it’s so 

significant that they talk about “as experience as shown to 

be necessary” when you come back to the fact that this line 

has been here for 50-years and it has not been necessary.  

And, they were not able to present any evidence that 

there’s been any problems with the line in this area over 
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the last 50-years.   

   Coming back to the concept of there’s no problem 

with this particular parcel.  You saw there are no trees on 

the Storm’s property in the front yard at all, so there’s 

nothing threatening this.   

   You saw that they can maintain the line.  In 

addition to maintaining by accessing directly from the 

public right-of-way.  You heard the witnesses’ testimony 

that what they do now is if they have a problem and there’s 

not any, they go to the landowner and they ask for 

permission.  Guess what - when there’s a power-line down 

people says, yeah fix it, please.  So, there’s not showing 

of necessity here on that ground either.  

   So, what counsel talks about is the fear of the 

unpredictable disaster.  Maybe a car will hit the pole.  

Maybe lightning will strike the pole.  But, that is not 

sufficient to establish the necessity of taking a 

particular parcel.  If it were, your Honor, there would be 

no limit to the power of condemnation, because there’s no 

limit to--imagination - the ability to think of disasters.  

So, that clearly is not the standard.   

   Then they argue at the end - well, really what’s 

the harm.  The Storm’s don’t have any structure on the 

front of their property right now.  They don’t have any big 
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trees.  At this point they don’t have any plans to plant 

trees, so what difference does it make.  But, that’s 

turning the burden of proof on its head.  This is their 

property.  They’re entitled to use it anyway that they 

want, unless it is interfering with a public necessity or 

purpose, and here it is not.  

   The fear that there is some potential that it may 

be someday is not sufficient evidence to meet the burden.   

   Your Honor, we think that Consumers, while we 

understand their desire for these broad rights, are not 

being just here.  They have not established this public 

necessity and we ask that the court find that they have not 

met their burden of proof.   

   Thank you.  

   THE COURT:   Thank you.  Okay.  

   Actually, I do need to do one thing before I go 

to--.  Okay.   

   This matter was filed by Consumers Energy 

Company; filed April 9th, 2019.  This--there are several 

defendant’s in this matter.  The one that’s appropriate--

one that’s appropriate in this proceeding would be Brian 

Storm, Erin Storm and Lake Michigan Credit Union, which I, 

quite frankly, assume is their mortgage company.   

   In essence seeking to obtain an easement and--in 
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light which of complaint says, they note the location of 

the Lindbergh/Phillips 46 kV line.  They by their 

attachments and other documents as part of that operation - 

Consumers has determined that it is necessary to acquire 

permanent easement and rights of entry across property for 

vegetation management and the performance of construction 

and maintenance activities as stated in their recorded 

Declaration of Taking.  

   At points, the courts actually to--one of the 

questions that was not specifically addressed by the 

parties - I’m not sure it’s necessary for today’s decision.  

I had some question with regard to MCL 460.565.  It says, 

quote, “electric utility, affiliated transmission company, 

or independent transmission company shall not begin 

construction of a major transmission line for which a plan 

has been submitted until the commission receives a 

certificate for that transmission line.  Except as 

otherwise provided, a certificate of public convenience and 

necessity under this act is not required for constructing a 

new transmission line other than a major transmission line 

or for reconstructing, repairing, replacing, or improving 

and existing transmission line, including the addition of 

circuits to an existing transmission line.”   

   Unfortunately, for once (inaudible) previously 
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was seated in the legislature, I believe that is rather 

confusing in terms of a statement.  That may well be to the 

answer at some point in these processes.   

   The issue before the court, at this point, is 

whether in fact there is a necessity established with 

regard to this particular taking or proposed taking.   

   Parties have presented, basically, setting forth 

the arguments and I won’t rehash, because I think they were 

very well articulated by each party.  The parties have set 

forth their respective positions with regard to the 

question of necessity, and I will say this - that the 

defendant really argue two questions under the necessity.   

   First, whether in fact the plaintiff has 

satisfied its burden in terms of the establishing a prima 

facie argument with regard to necessity.  Again, going back 

to that language as to whether a simple declaration of--of 

taking is sufficient to (inaudible) all the court 

examination as to the underlining necessity.  The parties 

disagree with regard to that.  Plaintiff saying that it 

does.  Defendants saying that it doesn’t.   

   The second issue is, I outlined in an earlier 

hearing, is whether in fact there has been a substantial 

demonstration of the need with regard to this particular 

property.  It wasn’t necessarily argued in these terms, but 
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I think that what, that certainly the defendants are 

arguing, is that there is clearly case law, which 

establishes that the court has to balance beyond the 

constitutional right of--of the owner to have quite 

enjoyment of his property without interference from the 

government.  Balance that interest against the public 

interest of having, in this case, reasonably secure access 

to electrical power, which is really the, I guess, the 

ignition, for lack of a better term, of the plaintiff.  

   In this particular case, they have presented 

rather substantial testimony with regard to exactly what 

the circumstances are with regard to the Lindbergh/Phillips 

line and its history.  There are some pieces that are not 

necessarily clear, and there has not been definitive 

testimony with regard to that.  But, I think that the court 

can rely on the overall observation that this line has been 

in existence for at least 50-years.  There’s some testimony 

that it’s been, parts of it, have been in place decades 

beyond that.   

   That the property or the line, at least as it 

relates to the properties on Broadway, has not had a 

history of creating any issues relating to vegetation, and 

repairs related to vegetation.  And, that for whatever 

reason, at the time that the parties have established as 
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kind of the bright-line initiation of this particular line, 

namely late 1960s.  That for whatever reason Consumers 

Energy did not have a blanket pronouncement or prescription 

as to an easement on the--in support of the line as it went 

through this particular part of Kalamazoo.  

   There are, quite frankly, arguments that can be 

made in both directions as to why there has not been a 

problem over the years.  Why there are, in words of the 

parties, gaps in the ability to obtain easements, and why 

at least with regard to the plaintiff’s actions - why they 

should or should not be allowed to proceed based on their 

Declaration of Taking.   

   I’m going to set aside any determination with 

regard to the Declaration of Taking and simply say, that 

based upon the evidence and testimony present today, the 

court does not believe that plaintiff has established a 

basis on which a taking of this particular property for the 

easements that are being proposed has established a 

necessity.   

   As I pointed out on Wednesday, a necessity in 

need need to be parsed out, and certainly as that second 

place need there is not, from the court’s standpoint, 

sufficient evidence to support the absolute need of the 

plaintiff to have these parcels--this particular parcel 
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taken in the manner of the easement that is being 

prescribed.   

   Therefore, I guess, Mr. Lubben, you can prepare 

an order dismissing this--this action in conforming with 

the statute.   

   MR. LUBBEN:  I’ll do so, your Honor.  

   THE COURT:  Thank you.  

   Court will stand in recess.  

   MR. WILSON:  Thank you, your Honor. 

   (At 5:23:03 p.m., proceedings concluded)  
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I certify that this transcript consisting of 116 pages, is a 

complete, true, and correct transcript of the EVIDENTIARY 

HEARING to the best of my ability, of the proceedings held in 

this case on Friday, June 28,2 019, before the Honorable 

Alexander C. Lipsey. 

 

 July 3, 2019  
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APPX - 144

R
EC

EIV
ED

 by M
C

O
A

 1/6/2020 2:37:43 PM

App. 264b

R
EC

EIV
ED

 by M
SC

 12/20/2021 10:30:09 A
M



 
 

STATE OF MICHIGAN 

IN THE MICHIGAN SUPREME COURT 
 

CONSUMERS ENERGY COMPANY, 
 

 

  Plaintiff-Appellant/ 
  Cross-Appellee, 

Supreme Court Docket No. 162416 

v. 
 Court of Appeals Docket No. 350617 
BRIAN STORM and ERIN STORM,  

Lower Court Case No.: 2019-0160-CC 
  Defendants-Appellees/ 
  Cross-Appellants 

Kalamazoo County Circuit Court 

 
Aaron L. Vorce (P68797) 
CONSUMERS ENERGY COMPANY 
Attorney for Plaintiff-Appellant/Cross-
Appellee 
One Energy Plaza 
Jackson, MI  49201 
(517) 416-4741 
 

 
Craig H. Lubben  (P33154) 
MILLER JOHNSON 
Attorneys for Defendants-Appellees/Cross-
Appellants 
Radisson Plaza Hotel & Suites 
100 West Michigan Avenue, Suite 200 
Kalamazoo, Michigan  49007-3960 
(269) 226-2958 
 
Stephen J. van Stempvoort (P79828) 
MILLER JOHNSON 
Attorneys for Defendants-Appellees/Cross-
Appellants 
45 Ottawa Avenue, SW – Suite 1100 
Grand Rapids, MI  49503 
(616) 831-1765 

 
 

Appendix of Cross-Appellants Brian and Erin Storm 

 

Volume II of II 

R
EC

EIV
ED

 by M
SC

 12/20/2021 10:30:09 A
M



 
 

Table of Contents 
Volume II of II 

Appendix Page 
 

Defendant’s Exhibit C: “Share the Space” Brochure  
 Admitted June 28, 2019 .................................................................................................265b 
 
Defendant’s Exhibit D: Portion of 2017 National Electric Safety Code 
 Admitted June 28, 2019 .................................................................................................269b 
 
Transcript of Defendant’s Motion Regarding Attorneys’ Fees 
 Held August 21, 2019 ....................................................................................................288b 
 
Order of Dismissal and Awarding Attorneys’ Fees and Expenses 
 Filed August 26, 2019 ....................................................................................................309b 
 
Court of Appeals’ Order Granting In Part Defendant’s Motion to Strike 
 Filed August 4, 2020 ......................................................................................................311b 
 
Court of Appeals’ Order Denying Motion for Leave to File Amicus Brief 
 Filed July 28, 2020 .........................................................................................................312b 
 
Court of Appeals’ Published Opinion Dismissing In Part and Vacating In Part 
 Filed November 19, 2020 ..............................................................................................313b 
 
Detroit/Wayne Cty Stadium Auth v Aubrey, unpublished opinion per curiam of the 

Court of Appeals, issued Sept. 28, 1999 (Docket No. 208679), 1999 WL 
33435465........................................................................................................................322b 

 
Grosse Ile Twp v Grosse Ile Bridge Co, unpublished opinion per curiam of the 

Court of Appeals, issued Sept. 28, 2010 (Docket No. 291255), 2010 WL 
3767578..........................................................................................................................324b 

 
In re Hahn Drainage Dist, unpublished opinion per curiam of the Court of 

Appeals, issued Dec. 20, 1996 (Docket No. 173316), 1996 WL 33347677 ..................334b 
 
S & M Mach, Inc v Paravis Indus, Inc, unpublished opinion per curiam of the 

Court of Appeals, issued Feb. 15, 2007 (Docket No. 266316), 2007 WL 
490951, at *4 ..................................................................................................................342b 

 
 
 
 

R
EC

EIV
ED

 by M
SC

 12/20/2021 10:30:09 A
M



APPX - 689

R
EC

EIV
ED

 by M
C

O
A

 1/6/2020 2:37:43 PM

App. 265b

R
EC

EIV
ED

 by M
SC

 12/20/2021 10:30:09 A
M



APPX - 690

OUR PLEDGE TO YOU 

WE STRIVE TO PROVIDE safe, reliable 
electric service to our customers 

while making a sincere effort to minimize the 
risk to the health of trees and shrubs in the 
communities we serve. 

Trees are part of Michigan's natural splendor, 
providing summer shade and a golden glory 
In the fall. 

It takes skilled management to ensure that 
the trees we delight In and the electric power 
we depend on can happily coexist. 

Left unattended, trees that grow near 
electrls lines can be dangereus and <::ause 
power outages. In fact, trees are Involved in 
one-third of all outages. 

In this brochure, you'll find tips and 
resources to help you plant the right tree in 
the right place. 

You'll also learn how our certified and trained 
foresters work to ensure that Mlt::higan's 
trees and Michigan's energy continue to 
share the same space safely al\'ld depend­
ably fer decades to came. 

Our purpose is to promote electric reliability 
and safety for eur Michigan communities 
and neighbors. That's why it's important we 
maintain an efficient electric line-clearing 
plan. This helps reduce the number and 
duration of power outages. 

Our foresters are members of and certified 
by the International Society of Arboriculture. 
Here are some of the guidelines we follow: 

• Trees next to electric distribution lines are 
removed 0r trimmed a safe, clear distance 
from the lines. The distance can depend 
on lhe locati0F1 and type of tree, eJectric 
voltage ant::! other factors. 

• The safety of our employees and the 
public, particularly children, may require 
removal of a tree. For example, a tree may 
be removed because it is under or too 
close to the line, dead, dying, damaged or 
at risk of falling. 

• Our goals are achieving adequate clear­
ance, helping the tree heal and directing 
future growth away from electric lines. 

• In wooded areas, trimmings will be tumed 
into brush piles to provide cover for 
wildlife. 
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What to expect 
If you have received notice, either mailed or left 
as a door hanger, and have trees on your prop­
erty near electric lines, it is likely the trees will be 
trimmed or removed. If you have questions about 
the wori< Intended for your property, please coll 
the number on the letter or door card. 

We clear areas to industry-accepted specifica­
tions depending on the voltage of the electric line. 
In many situations, we'll remove all trees wilh1n 
our approved area. 

~[] 
... •:; ~ ... .. . 

4 I .'' • • / 

. ' · .:. j . 

- '"" /- • I . 

Here are lhe minimum clearances necessary to 
minimize lree-relaled outages. Sometimes it is 
n~essara to obtain greater clearances than~e 
amount Ii !ea@W. 

rT:"e·?s";il~QjtJ . - .t.,IOl).'4,400 UtMcntiarali6ts.,,. .... 
~ ............ "' 
• hWnl •ea tJqcnt llO WM - - 'Oled"'boll"""'Oll'* ..... _....,.. .. _ .... 
andtiuln:l•tnlil,cnt!Mtrta 

Tra.r.smllslofl 1SUOO 4Sts601ltt•bcf.blf<fud~ 
... Ocpmdia;;; art ClOCl$1NCUOA "1• 

''"""""""' J.15.000 75 ltt'I en boC'I sidal ol t~ucUI 

Vegetation management 
At Consumers Energy, we use various vege­
tation management methods. Une-cfearfng 
craws are the most common method, but we 
also use heavy equipment and herbicides lo 
control vegetation near electric lines. 

Line-clearing crews 
One of our forestry planners will identify 
tree and brush work that needs to be done. 
Consumers Energy then contracts line-clear­
ing projects to several contractors, who use 
qualified line-clearance arborists. 

Workers are required to follow our work 
specifications. In lawn areas, they usually chip 
all brush. Larger wood from line clearing will be 
cul Into manageable pieces and loft onslte. 

In areas that are not maintained, the brush wlll 
be piled In windrows, creating good habitat 
for wildlife and helping to suppre&s fulure tree 
growth. When trees are removed, stumps are 
felt and cut as close to the ground as possible. 

Heavy equipment use 
The most commonly used heavy equipment 
are mowers. They are usually used in unmain­
tained areas. 

Herbicide use 
Our forestry professionals and conlractors are 
trained and certified in the use of herbicides. 
Herbicides maintain cleared areas benealh our 
electric lines and are used to treat the stumps 
or removed trees to prevent resproutlng. 

Herbicides are used in areas with heavy brush 
to control the vegetation, but leaves it standing 
to create animal habitat and suppress future 
tree growth. 

Our forestry planner or contract employee will 
attempt to notify property owne<s If herbicides 
will be used on their property, as required by 
state regulation. 

Trees and safety 
• Power lines are not Insulated. II you touch a power 

line, you may be severely Injured or killed. Always 
assume a power line ls energized and dangerous. 

• Three working days before planting or doing other 
digging projects, contact MISS DIG 811 so that 
underground utilities are marked and you can worl< 
safely. This service Is free. 

• If a tree branch breaks off end lands on an electric 
line, call us Immediately at 800·477-5050. Do not 
touch the branch or wire. 

• Do not cut down trees or branches near power lines, 
unless quelllled or using a qualified contractor. 

• Stay clear of power lines when removing any object 
caught In a tree, such es a kite or balloon. 

• Stay at least 10 feet away from power lines when 
using a ladder. 

• Do not allow children to climb trees that are any­
where near overhead power lines. 

• Before you plant a tree, check to see If It will grow 
too close to ovemead lines as It matures. 

Smart planting 
No trees should be planted 
near power lines or ii 
prohibiled by 3n easement. 
However. many frees are 
attraclive additions to your 
yard and, under normal 
conditlons, wlll not grow fall 
enough to fnterlere with our 
distribution lines. 

Avoid plantklg laU·orowing 
trees such as U1e lollow1ng 
near or under power lines: 

• Nolway 
Maple 

• Colorado 
BlllOSJ)<uc;e 

..,,,,, ... . " 

Safe and reliable service 
As one or the state's largest utilities, we 
take care or more than 62,000 miles of 
electric and natural gas lines. 

Since the late 1800s, it has been our 
practice to secure an easement to Install, 
maintain and expand overhead and under­
ground electnc lines and undefljround 
gas pipellnes on property not owned by 
Consumers Energy. Many or our lines are 
also installed in road rights or way pursuant 
to state law. 

We sometimes encounter trees growing 
oulside of our easement area that are dead, 
dying or diseased and pose a signiOcant 
risk to the safe and reliable operation or 
our system. We ask for your cooperation 
with our crews to address these hazardous 
trees. 

While easoments vary, they run with the title 
of the land and allow our facilities to remain 
in place regardless of future ownorship of 
the rand. 

continued on back panel 

" JOle!t ___ ~ JO feet • Silver Maple 
• Oak 
•Willows 

• Whito 
Spruce 

• Most pines 
Tall tree arta Medium size lreo area SmaU tin area 

Pl.lnl trees wi1h a m;ilulc Plilflt 11ces lliU1 a malure 
ltciQJll ol 40 feel or less hclglll of 20 leel or less 
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Safe Digging 
Starts Here 
Michigan Public Act 174 requires anyone - a 
business owner or homeowner - to contact MISS 
DIG 811 three tun working days before you dig to have 
public utility lines marked. 'There is no charge for this 
sei:vice. 

Operators at MISS DIG take Galls from contractors, 
homeowners and others and pass tile Information to 
member. utilities, 

When MISS DIG notifies Consumers Energy, we send 
a worker: to locate and mark -- with small flags -
the appr0ximate locations of all Consumers ~nergy 
underground eleclric and gas lines. 

Contacting 811 nelps protect 
you and your: neighbors from 
injury or loss of energy service. 
Failure to compJy with the 
MISS DIS law can result In 
liability for resulting injuries 
and damages. 

FOR DETAILS: 
mlssdig811.org 

When required, we obtain permits from federal, 
state, county and municipal agencies before 
any work is done. We also try to inform custom­
ers of our plans to trim or remove nearby trees. 

Remember 
In the event of downed wires, gas emergencies, 
security concerns or vandalism, call Consumers 
Energy at 800-477-5050. 

a ' -

10103853 
15599 250M 3/1 6 

~ 
Consumers Energ9 ---Count on Us® 

Connect with us at: 

[j iw ·~ fil 
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217A3 Part 2: Safely Rules for Overhead Lines 21BA2 

3. Ideotificarioo 

Supporting strucru.res, including those OD bridges, on which supply or communication conduc­
tors are maintained shall be so conslructed, located, marked, or numbered so as to facilitate 
identification by employees authorized to work thereon. 

4. Attachments, decorations, and obstructions 

No attachment of any k:iod to a supporting structure of a utility line (including lighting and 
metering structur«) shall be allowed without the concwreacc of the structure owner. Non­
utility attachments shall also have concurrence of the occupanl(s) of the space in which the 
attachment is made. 

a. No attachment shall cause any portion of the resulting installation to be in noncompliance 
wich the clearance, grounding, slrengtb, or other requirements of the NESC. 

h. Attachments shall neither obstruct the climbing space nor present a climbing ba:zard to 
utility personnel. Through-bolts shall be properly trimmed. Vines, nails, tacks, or other 
items which may interfere with climbing should be removed before climbing. 

B. Unusual conductor supports 

Where line conductors are attached to structures other than those used solely or principally for their 
support, all rules shall be complied with as far as they apply. Such additional pn:cautioos as may be 
deemed necessary by the administrative authority shall be taken to avoid damage to the structures or 
injwy to the persons using them. The 1upporting of conductors on lrees and roofs should be avoided 

C. Protection and marking of guys 

1. The ground end of anchor guys exposed to pcdeslrian lraffic shall be provided with a substan­
tial and conspicuous marker. 

NOTE: There is no inttnl to requi.ie markers ac all anchor guy locations. 

2. Where an anchor is located in an established parking area, the guy shall either be protected 
from vehicle contact or marked. 

This rule does not require protection or marking of anchor guys localed outside of the tl'llvelcd 
ways of roadways or established parking areas. 
NOTE: Experience lw shown lhat it is not practicol to protect guys ftom contact by out of control vebi· 
cles operating outside of established traveled ways. See Rule 231 B for cleannces of stiuerures adjacent to 
roadways. 

NOTE: Visibility of marlcers can be improved by lbe use of color or color panerns that provide contrast with the 
surroundings. 

218. Vegetation management 

A. General 

I. V cgctation management should be performed around supply and communication lines as cxpc· 
rience has shown to be necessary. Vegetation that may damage ungrounded supply conductors 
should be pruned or removed. 

NOTE I: Factors to consider in determining the extent of vegetation management n:qujrcd include, but 
:ire oot limited 10: Wie voltage class, species' growth rates and failure characteristics, right-of-way 
limitations, the vegetation's location in relation to the conductors, the potential combined movement of 
vegetation and oonductors duri.ag routine winds, and sagging of conductors due lo elevatc.d lempc.ratures 
or icing. 

NOTE 2: It is not practical to prevent all tree-conductor contacts on overhead lines. 

2. Where pruning or removal is not practical, the conductor sbould be separated from the tree with 
suitable materials or devices to avoid conductor damage by abrasion and grounding of the 
circuit through the !rec. 
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218B Part 2: Safety Rules for Overhead Lines 2188 

B. Al lice crossings, railroad crossings. limited-access highway crossings. or navigable waterways 
requiring crossing permits 

The crossing span and !be adjoining span oa each side of the crossing should be kept free from over­
hacgiag or decayed trees or limbs Iha! otherwise might fall inlo the line. 
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Kalamazoo, Michigan  

Wednesday, August 21, 2019 - 12:50:36 p.m.  

THE CLERK:  Court calls the case of Consumers 

Energy Company versus Brian Storm; case number 2019-0160-

CC.   

Please state your appearances for the record.  

MR. WILSON:  Richard Wilson on behalf of 

Consumers Energy Company, your Honor.  

MR. LUBBEN:  Good afternoon, your Honor.  Craig 

Lubben on behalf of defendants Brian and Erin Storm.   

THE COURT:  Okay.  

This is time and place for a hearing on motion 

for attorney fees pursuant to Mr. and Mrs. Storm’s, 

basically, prevailing on the question of the need for use 

of the easement on their property.  

Mr. Lubben? 

MR. LUBBEN:  Thank you, your Honor.  

In effort to try to redeem our reputation with 

the court, Mr. Wilson and I are determined not to go past 

5:30 this evening with this argument.  

This--this is our motion for entry of judgment 

and for assessment of attorney fees.  I understand from Mr. 

Wilson that there are two objections.  

One is simply to the very concept of whether 
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we’re entitled to recovery attorney fees, and the second is 

whether this should be called a judgment or whether it 

should be called an order of dismissal.   

Importantly, I understand he is not contesting 

the reasonableness of the fee request, which you may recall 

we supported with an affidavit.  So, I’m understanding I do 

not have to take the stand and present evidentiary support 

for--for the fee request beyond what I’ve done already.   

MR. WILSON:  That’s correct, your Honor, and we 

acknowledge that under the statute the fees are mandatory 

if the court finds that the two-- 

THE COURT:  Yeah.  

MR. WILSON:  -- prongs of the test are 

(inaudible).   

THE COURT:  Yeah.  

MR. LUBBEN:  I--I should add the original fee 

request at the time of the motion was $12,342.50.  Since 

then there’s an additional 3-hours at the rate of $450 an 

hour.  That was to review and prepare the brief in response 

to the--the objection to the order.  So, that’s an 

additional 1,575, so that comes to $13,917.50; expenses 

obviously don’t change.   

We’ve also been here, I guess, a little more than 

3-hours this morning, and I’ll let the court make its own 
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determination as to what’s appropriate there.   

MR. WILSON:  Was that 917--13,917? 

MR. LUBBEN:  Yes.   

MR. WILSON:  Okay.  

MR. LUBBEN:  Yeah, 13,917.50 and that doesn’t 

include time for today.  

MR. WILSON:  Right, I understand.   

MR. LUBBEN:  So, I’m just going to then, your 

Honor, right to the two issues.   

With regard to whether the--we satisfied the 

requirement to obtain attorney fees.  The court is aware of 

the statute, which says, “if the property owner by motion 

of--to review necessity or otherwise success--successfully 

challenges the agency’s right to acquire the property, or 

the legal sufficiency of the proceedings and the court 

finds the proposed acquisition improper, the court shall 

order the agency to reimburse the owner for actual 

attorney--reasonable attorney fees and other expenses 

incurred in defending the improper acquisition.” 

The argument that counsel makes and that 

Consumers makes is well, that’s a two-part statute.  It’s--

number one, you have to have the successful challenge, but 

second the court has to find that it was improper, and they 

cited the Escanaba case.     
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The Escanaba case, the court is probably aware, 

reviewed that question, and used a fairly broad definition 

of improper, which came from Webster’s Dictionary.   

Basically, in that case, they said, well that was 

procedurally improper, because they began the case without 

actually having made a good faith offer, which is one of 

the requirements.  So, they found that it was procedurally 

defective and ruled in favor of the defendants.   

The Court of Appeals held in--.  Again, that case 

they are argued well, yes we--they prevailed, but they did 

not make a determination of improper.  The Court of Appeals 

said--they rejected that argument and said, no in short, we 

hold that a finding that the condemnation proceedings are 

procedurally defective is per say a finding that the 

proposed acquisition isn’t proper, and the trial court does 

not have to separately state on the record that it finds 

the acquisition improper.   

We submit that that same analysis--the court went 

on to explain really the purpose of the eminent domain 

provision was to protect a property own--owner and to save 

him whole in condemnation proceedings.  The words “actual 

expenses and reasonable attorney fees of all parties’ - 

clearly import that the property owner shall not be made to 

suffer for a proceedings, which he did not initiate and 
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which is one of the most extraordinary in the law of taking 

a private property.  

In this case, the court found that the--the 

acquisition was not a necessity; that is that Consumers had 

not established that element of the requirement to have a 

condemnation.  By finding that it was not a necessity, we 

believe under the language of Escanaba that’s a per say 

finding that the--that was an improper proceeding.   

And, as I say although Escanaba went off on the 

issue on the right procedure, the definition of improper 

that it used included not in accordant with fact, truth or 

right procedure, not regularly or normally formed or not 

properly so-called, not suited to the circumstances, 

designed or in, and it goes on from there.   

We submit under that same definition a finding 

that a condemnation procedure was--or a condemnation action 

was--was seeking properly that was not a public necessity 

is a finding that it was not in accordance with the facts, 

that it was not suited to the circumstances; that it was 

improper.   

Therefore, we submit that under the statute the 

Storms are entitled, as a matter--matter of law, it’s a 

mandatory thing to be awarded their attorney fees and cost.  

So, that’s our argument there.   
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The second issue is simply whether it’s called a 

judgment or whether it’s called an order of dismissal.  

Under the language of the court rule a judgment is 

something that--basically, MCR 2.601(A), says every final 

judgment may grant the relief to which the party in whose 

favor it is rendered is entitled.   

So, basically it’s disposing of the claim.  

That’s exactly what this does.  Counsel also cited Black’s 

Law Dictionary, which said a judgment is quoting court’s 

final determination, rights and obligations of the parties 

in the case.  That’s what this is.  So, we think this is 

properly called a judgment for the defendants.   

So, for those two reasons, your Honor, we’re 

asking the court to enter our judgment, and to make an 

award of attorney fees in the amount that I indicated 

earlier; $13,917.50, cost of $240.60 plus whatever amount 

the court might determine is appropriate for our time here 

today.  

MR. WILSON:  Good afternoon, your Honor.  

I’m going to take Mr. Lubben’s argument just in 

reverse real quickly.   

Our objections to the order go beyond simply 

calling it a judgment or an order.  We pointed out to the 

court that in transcript the court said prepare an order.  
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It didn’t say prepare a judgment.  It said an order 

dismissing the case.  I’ve been practicing almost as long 

as Mr. Lubben properly, and I have heard of a lot of orders 

of dismissals, but not many judgments of dismissals.   

But, a rose is a rose is a rose, and you can call 

this whatever you want to call it if it dismisses the case 

then it does what the court is said it should do.  

Our bigger concern is--that it not editorialize 

what is on the record.  And, second of all, that it not 

employ the term entry or enter, which has a legal term of 

art under our court rules, and has significance in regards 

to the timing of appeals.   

So, if we could use the word “issued and 

opinion”, “rendered an opinion”, “stated an opinion”, 

something other than entered an opinion that indicates the 

court signed a document some place and put it in a file, 

and that started the clock on the appeal.   

The next argument is on the attorney fees, and as 

Mr. Lubben said, we are not here today to challenge the 

fees in terms of their reasonableness, but only in terms of 

their award itself.   

Under the case of Escanaba and Lake Superior 

Railroad Company that we both cited in our briefs, this is 

clearly a two-prong test.  The defendants in this case, 
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however, basically want to conflate those two-prongs into a 

single prong that says, you lost the motion on necessity 

therefore you have to pay attorney fees.  That is not the 

rule either under MCL 213.66 Sub 2, or Escanaba and Lake 

Superior Railroad Company.   

Improper as used in 213.66(2), may mean a number 

of things, and the court in Escanaba did cite the--a 

dictionary for its definition.  But, improper as--as it has 

been used in the case law is beyond--goes beyond simply 

procedural improprieties.   

In the Escanaba case, as counsel indicated, there 

was a failure to provide a good faith offer to one of the 

defendants prior to starting the condemnation action.   

In the Detroit International Bridge Company case, 

which we’ve also both cited, in that case--the--the--the 

plaintiff was found not to have the legal authority to 

condemn the property.  Now, the court other--said we’re 

still going to make you pay the attorney fees as if you did 

have that power, because we’re going to assert 213.66(2) 

against you, but you--your proceeding was improper, because 

you had no legal authority to condemn.   

In the City of Luna Pier, they--the city in that 

case was found by the Court of Appeal to have attempted to 

circumvent state law by employing condemnation improperly.   
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Then there are two, so far as counsel can find, 

two unreported decisions.  We’ve cited the Hahn Drainage 

District case, which we have cited, and the Grosse Ile 

Township case, which the defendants have cited.  

In the Hahn District--Drainage District case, 

again, there was a failure to give a GFO to all of the 

property owners, and a failure to join all of the property 

owners as defendants; that’s a procedural defect.  In fact, 

that deprives the court of jurisdiction under a recent 

Court of Appeals published opinion.   

In the Grosse Ile Township, again, in that case 

the township was trying to condemn property outside of its 

boundary, and the court said, you don’t have authority to 

condemn property outside of your boundary.  So, therefore, 

they lacked the legal authority to condemn that property 

and the proposed acquisition was improper.    

What improper as used in the statute cannot mean, 

however, is simply, as I said, failure to withstand a 

motion to review necessity.  That is the first prong of the 

test, and if you ignore the second prong of the test or 

restate it simply that it’s the same thing as the first 

prong of the test you’re violating the rules of statutory 

construction, which say that every word in the statute has 

to be given some meaning.   
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Now, finally, I’d like to point out to the court 

that nowhere in these proceedings, up until the point that 

we filed our objections to the proposed order have 

defendants pointed to any procedural defect or other 

impropriety in the nature of the infirmities in the cases I 

cited above.   

The court made no finding that our action was 

improper in this case.  The defendants have not pleaded any 

procedural or other defects in their answers, or their 

affirmative defenses.  They raised no procedural or other 

improprieties in their motion to review necessity or in 

their brief.  They offered no evidence of improper conduct 

at the hearing on necessity.  They asked for no finding of 

impropriety in their motion to review necessity, in their 

brief in support or in their closing arguments to this 

court.  And, finally, the court made no finding of any 

procedural defect or other impropriety in its ruling from 

the bench.   

Accordingly, it’s our position that the second 

prong of the test established in 213.66 Sub 2, and as--and 

as reinforced by the Escanaba decision simply is not met in 

this case and an award of attorney fees is not warranted 

under the statute.   

Thank you. 
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THE COURT:  Thank you. 

Go ahead.   

I--well, okay.  Let me ask - put this out there.   

Throughout this process both parties have talked 

about necessity, and I have been very tempted to be very 

careful about differentiating the--the position, I guess, 

of the plaintiff is that there was a declaration of 

necessity regarding this particular project, which I think 

just about everybody is in agreement as to what Consumers 

is trying to do in order to protect this line. 

What I’ve heard in all of the individual matters 

is whether the subject property is in fact needed to 

address that necessity, and I’ve delineated or 

distinguished between properties that I believe do 

effectuate the, I guess, the fulfillment of addressing the 

necessity as expressed by--by plaintiff, as opposed to 

those properties that are not needed to address that 

necessity.   

So, the question, I guess I have, is whether in 

fact the argument that are being raised - whether the 

argument address the question of if there is a valid 

necessity, whether it’s public or private entity, that 

seeks to include property that is not needed to address 

that necessity; whether that is improper condemnation.   
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Now, the second--the second piece, and I’ll 

address this.  My--my--my belief is that this action was 

commenced by the plaintiffs in essence seeking a 

declaration that this property was in fact to be included 

in the process and therefore, the only issue before the 

court going forward would be the--the amount of any damages 

that--or not damages, but the compensation that would be 

due to the property owners.   

And, in that regard, the court believe that this 

property was not necessary to--not necessary to the process 

and therefore that the, quote/unquote--quote/unquote 

“complaint” should be dismissed.   

So, looking at it in that light the court 

believes that an order of dismissal is the appropriate 

response.  So, putting that aside.   

As to the other, Mr. Lubben, do you have any 

thoughts with regard to the court’s general question as to 

whether if--if some property is not needed to address the 

necessity whether it’s improper to go forward with the 

condemnation on that property? 

MR. LUBBEN:  Yes, your Honor, I do.   

First, let me first say there are no cases that I 

can find, nor that he cited where a landowner who prevailed 

in an eminent domain proceeding did not receive its 
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attorney fees.  

THE COURT:  Right. 

MR. LUBBEN:  Not one.  

THE COURT:  Okay.  

MR. LUBBEN:  So, the question then is, well is it 

different when the condemning authority files an action 

that seeks property that the court ultimately determines 

was not necess--was not a public necessity for the 

condemning authority to accomplish its purpose.   

And, I submit to the court, yes that is improper.  

In other words, when the condemning authority seeks to go 

beyond its--what is authorized to as property--necessity - 

when it goes beyond that it becomes an improper action.  I 

submit to the court that the Grosse Ile case that we cited, 

actually the Detroit Bridge Company case, which is 279 Mich 

App - that was one where the bridge company lacked the--the 

cog--the authority to--to-- 

THE COURT:  To condemn certain property.  

MR. LUBBEN:  --condemn the property.  The court  

said, well so it’s--we can’t get attorney fees, because 

we’re not subject to the statute, because we lack the 

authority.  The court objected to that, and said that 

doesn’t make any sense.  

  THE COURT:  Yeah.   
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  MR. LUBBEN:  If you’re going beyond what you have 

the authority to do then you are under the statute - your 

action is improper.  The landowner ought to receive it.   

  Then in the Grosse Ile case, which I have 

immediately acknowledge is an unpublished opinion, so it’s 

not presidentially binding, but the Court of Appeals 

analysis is nonetheless, I think, persuasive because in 

that case actually what happened was the--the--the--the 

court--the lower court had held that the township lacked--

took property that was not a public necessity.   

  THE COURT:  Right.  

  MR. LUBBEN:  The Court of Appeals reversed it and 

says, well because it was a public agency - you’ve got that 

permission of the statute that says the court is stuck with 

the ruling, so you can’t challenge it.  So, then the 

township said, well so we don’t have to--.  Well--but, then 

the Supreme Court then went on to say, nevertheless, the 

township was seeking property that was on--beyond the 

jurisdiction of the limits of the township.  

  THE COURT:  Yeah.  

  MR. LUBBEN:  And, the court said, so that’s 

improper to seek property that you don’t have authority 

over.  I submit to the court that that is analogous to the 

situation where you’re seeking to get property that is not 

App. 303b

R
EC

EIV
ED

 by M
SC

 12/20/2021 10:30:09 A
M



 

FTP - VIDEO - I-2019, 8/21/2019                                        PAGE #17 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

 

a necessity.  It’s a little different distinction; I agree.  

It’s--but, it is saying you’re going beyond what is 

necessary-- 

  THE COURT:  Yeah.  

  MR. LUBBEN:  --to acquire, and that makes it an 

improper action as they say.  Then go back to the language 

of the statute and the court’s finding about really the 

intent, and has to make sure a landowner is not harmed when 

there’s an action like this.   

  So, I think when you put all of those together, 

your Honor, I think the proper analysis is that filing a 

condemnation action that seeks property that is not a 

public necessity to accomplish that purpose - as soon as 

you make that founding, you found that it is improper, and 

therefore the statutory/mandatory provision to award 

attorney fees kicks in.   

  THE COURT:  Okay.  

  Thank you. 

  MR. WILSON:  Your Honor, and our position is that 

that simply conflates both of those elements.  

  THE COURT:  I understand.   

  MR. WILSON:  Those are clearly two elements, and 

the Escanaba Court says they’re two elements; they both 

have to be satisfied.   
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  THE COURT:  Yep.  Okay.  

  So, this matter is before the court on the motion 

of Mr. and Mrs. Storm for, well basically for attorney 

fees, but basically the cost of having to bring this matter 

to the court’s attention based upon the condemnation 

process engaged in by--by plaintiffs.   

  There was a hearing in which the court made a 

determination that plaintiffs had demonstrated a--even as a 

private agency, and demonstrated that there was a necessity 

to condemn property in order to protection their soon to be 

upgraded transmission--power transmission lines, but that 

the plaintiffs had failed, in fact, the defendants had 

prevailed on the notion of whether their property in 

particular was needed for effectuation of the necessity as 

filed by the plaintiffs.  

  The court having made that ruling triggered the 

next matter, which is before me now, namely whether in fact 

the defendants are entitled, first of all, to a judgment 

and order dismissing the case.  The court believes that 

proper--the proper order to be issued is an order of 

dismissal rather than a judgment of dismissal or a 

judgment, and with regard to that motion, the court will 

side with plaintiffs and require that whatever the court 

signs be, in fact, couched in terms of an order of 
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dismissal.   

  With regard to the second matter, which is really 

the first matter raised, the court believes that the 

analysis, namely that the process used by the plaintiffs, 

namely declaration and then a matter seeking to condemn the 

defendants’ property as part of that necessity.  In and of 

itself, I guess from a--as far as that part--part of the 

process goes, the plaintiff, I believe, engaged in proper 

procedural actions.  

  However, with regard to the imposition as to this 

particular piece of property it is clear that the assertion 

of condemnation of this particular property was improper, 

and therefore subject to triggering the attorney fee 

provision of the statute.   

  It is in some ways a very thin line as a 

practical matter.  But, from a legal standpoint, I think, 

it is very much a--an appropriate distinction to say, in 

this particular matter, specially given in light of the 

underlining policy regarding protection of the property 

owners’ interest, and the legislatures belief that that 

should be protected by affording them attorney fees in 

those situations where there was improper attempt to 

condemn.   

  I believe that that is where this court needs to 
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come down with regards to the assessment of attorney fees; 

namely that trying to condemn property, which is not needed  

for the necessity, as filed by the plaintiff, goes beyond 

what should be allowed, what in fact be permitted, and 

defendants having to come into court to assert their 

position that their property is not needed in this project 

is analogous to requiring someone who has absolutely no 

connection to the--the--in this case the line of--of 

easement - requiring them to come in and therefore that is 

improper for purposes of--of the, I guess, analysis--

analysis that is set forth in Escanaba.   

  So, bottom line is that the attempt to condemn 

property not needed for this necessity is improper, and 

therefore it does trigger the imposition of attorney fees.  

And, while Mr. Lubben has had to enjoy the court’s 

pronunciation and recall the various arguments have gone 

today, I am not of mind that that is a cost that should be 

paid for by Consumers.   

  I will impose the cost and attorney fees as set 

forth in the motion of $13,917.50, and Mr. Lubben, you can 

prepare an order in that respect.   

  MR. LUBBEN:  Will do, your Honor.  

  THE COURT:  Thank you. 

  MR. WILSON:  Thank you, your Honor. 
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  THE COURT:  Thank you. 

  (At 1:17:48 p.m., proceedings concluded)  

    

   

 

STATE OF MICHIGAN ) 

    ) 
COUNTY OF KALAMAZOO ) 
 

 

 

I certify that this transcript consisting of 21 pages, is a 

complete, true, and correct transcript of the DEFENDANT’S MOTION 

HEARING FOR ATTORNEY FEES to the best of my ability, of the 

proceedings held in this case on Wednesday, August 1, 2019,  

before the Honorable Alexander C. Lipsey. 

 

  September 1, 2019  
 

Date      Rebecca Abbs-Kucks CER #7921 

      PO BOX 24  

      Vicksburg, MI 49097  

      269-352-9227 
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STATE OF MICfflGAN

IN THE CIRCUIT COURT FOR THE COUNTY OF KALAMAZOO

CONSUMERS ENERGY COMPANY,

Plaintiff,

BRIAN STORM, ERIN STORM, and LAKE
MICHIGAN CREDIT UNION,

Defendants.

Case No. 2019-0160-CC

HONORABLE ALEXANDER C.

LIPSEY

Nikoie L. Canute (P68713)
Richard M. Wilson, Jr. (P297I7)
MIKA MEYERS, FLC
Attorneys for Plaintiff
900 Monroe NW

Grand Rapids, Michigan 49503
Telephone: (616)632-8000

FILED

AUG 2 6 2019

Craig H. Lubben (P33154)
MILLER JOHNSON

Attorneys for Defendants
Brian Storm and Erin Storm

Radisson Plaza Hotel & Suites

100 West Michigan Avenue, Suite 200
Kalamazoo, Michigan 49007-3960
Telephone: (269) 226-2958

BTf^ JUDICIAL CIRCUIT
COUNTY OF KALAMAZOO
kalamazoo Mir:Hir;&M

ORDER OF DISMISSAL AND

AWARDING ATTORNEYS^ FEES

AND EXPENSES UNDER MCL 213.66

At a session of said Court held this day of A'U S{
2019, in the Kalamazoo County Circuit Court, Kaldi^azSo,
Michigan.

PRESENT: HONORABLE ALEXANDER C. LIPSEY

This matter first came before the Court on Defendants' Motion for Determination

of Necessity. The Court conducted an evidentiary hearing on the Motion for Determination of

Necessity on June 28,2019. The Court issued an opinion from the bench at the conclusion of the

evidentiary hearing. Defendants subsequently filed a Motion for Entry of Judgment and for

02629007 I 0262S711 1
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Attorneys' Fees and Costs Under MCL 213.66. This Motion was brought on for hearing on

August 21,2019. The Court issued an opinion from the bench.

IT IS HEREBY ORDERED that for the reasons stated on the record on June 28,

2019, Defendants' Motion for Determination of Necessity is granted and the case is dismissed

with prejudice;

IT IS FURTHER ORDERED that for the reasons stated on the record on

August 21, 2019, Plaintiff shall pay Defendants $13,917.50 for their actual and reasonable

attorneys' fees and $240.60 for the expenses incurred by Defendants in defending against

Plaintiffs proposed condemnation under MCL 213.66(2).

This Order resolves the last pending claim and closes the case.

APPROVED AS TO )I«M ONLY:

MIKA MEY^, PLC
Attorneys foj^laintiff

MILLER JOHNSON

Attorneys for Defendants

By: ■h^

(T
Honorable Alexander C. Lipsey
Circuit Court Judge

. Wilson, (P29717)

Crai^. Uubben (P33154)
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Court of Appeals, State of Michigan 

ORDER 

Consumers Energy Company v Brian Storm 

Docket No. 350617 

LC No. 2019-000160-CC 

Jane M. Beckering, Chief Judge Pro Tern, acting under MCR 7.21 l(E)(2), orders: 

The motion to file an amicus curiae brief on behalf of International Transmission Company 
and Michigan Electric Transmission Company LLC is DENIED. The amicus curiae brief that was 
received with the motion is not accepted for filing. 

A true copy entered and certified by Jerome W. Zimmer Jr., Chief Clerk, on 

JUL 2 8 2020 
Date 
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If this opinion indicates that it is “FOR PUBLICATION,” it is subject to 
revision until final publication in the Michigan Appeals Reports. 
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S T A T E  O F  M I C H I G A N  
 

C O U R T  O F  A P P E A L S  
 
 
 
CONSUMERS ENERGY COMPANY, 
 
 Plaintiff-Appellant, 
 

 
FOR PUBLICATION 
November 19, 2020 
9:10 a.m. 

v No. 350617 
Kalamazoo Circuit Court 

BRIAN STORM and ERIN STORM, 
 

LC No. 2019-000160-CC 

 Defendants-Appellees, 
 
and 
 
LAKE MICHIGAN CREDIT UNION, 
 
 Defendant. 
 

 

 
Before:  O’BRIEN, P.J., and BECKERING and CAMERON, JJ. 
 
O’BRIEN, P.J. 

 In this takings case, plaintiff appeals as of right the trial court’s order dismissing the case 
and awarding attorney fees to defendants.1  For the reasons explained in this opinion, we dismiss 
plaintiff’s appeal in part, and vacate that portion of the trial court’s order awarding attorney fees 
to defendants. 

I.  BACKGROUND 

 Plaintiff, a provider of electric power in Michigan, owns a powerline running through 
property in front of defendants’ property.  There is about 10 feet between plaintiff’s powerline and 
defendants’ property.  Plaintiff sought an easement on defendants’ property that would stretch 80 
feet from plaintiff’s powerline onto defendants’ property, and would allow plaintiff to enter 

 
                                                 
1 For purposes of this opinion, “defendants” refers only to Brian and Erin Storm.  The other 
defendant, Lake Michigan Credit Union, had a default judgment entered against it in the trial court, 
and it and has taken no part in this appeal. 
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defendants’ property as necessary to maintain the powerline and to manage vegetation on the 
property that could threaten the line. 

 Under MCL 486.252, plaintiff has authority “[t]o condemn all lands and any and all 
interests therein,” including “easements,” that “may be necessary to generate, transmit, and 
transform electric energy for public use in, upon, or across private property.”  After defendants 
rejected plaintiff’s good-faith offer to purchase the easement, plaintiff, proceeding under MCL 
486.252, filed in the trial court a complaint to condemn an easement interest in defendants’ 
property.  In response to plaintiff’s complaint, defendants filed a motion challenging the necessity 
of the easement under MCL 213.56(1) of the Uniform Condemnation Procedures Act (UCPA), 
MCL 213.51a et seq.  The trial court set the matter for a hearing, MCL 213.56(1), and because 
plaintiff was a private agency under MCL 213.51(h), the hearing proceeded under MCL 213.56(3).  
That statute provides in relevant part, “Except as otherwise provided in this section, with respect 
to an acquisition by a private agency, the court at the hearing shall determine the public necessity 
of the acquisition of the particular parcel.”  MCL 213.56(3).  At the ensuing hearing, the trial court 
determined that plaintiff failed to establish the public necessity of acquiring an easement on 
defendants’ property, and ruled in favor of defendants. 

 Defendants thereafter moved for attorney fees under MCL 213.66(2).  Plaintiff contested 
the motion, arguing that attorney fees are appropriate under MCL 213.66(2) only if the court finds 
the proposed acquisition improper, which the court did not do in this case.  The trial court 
disagreed, holding that, by ruling for defendants’ in their challenge to plaintiff’s acquisition, the 
court had necessarily found the proposed acquisition improper. 

 In accordance with its rulings, the trial court entered an order dismissing the case and 
awarding attorney fees to defendants.  Plaintiff appeals that order as of right. 

II.  JURISDICTION 

After plaintiff filed its appeal, defendants moved to dismiss the appeal for lack of 
jurisdiction, arguing that plaintiff was required by MCL 213.56(6) to appeal the trial court’s 
public-necessity determination by leave granted.  A panel of this Court denied the motion without 
prejudice for consideration by the case-call panel.2  After reviewing the issue, we agree with 
defendants and therefore dismiss plaintiff’s appellate challenge to the trial court’s public-necessity 
determination for lack of jurisdiction. 

A challenge to this Court’s jurisdiction is a question of law reviewed de novo.  Chen v 
Wayne State Univ, 284 Mich App 172, 191; 771 NW2d 820 (2009).  Likewise, this Court reviews 
de novo the interpretation of the UCPA.  Bd of Co Rd Commissioners for Co of Washtenaw v 
Shankle, 327 Mich App 407, 412; 934 NW2d 279 (2019). 

As stated, after defendants challenged the necessity of plaintiff’s proposed acquisition 
under MCL 213.56(1), the trial court proceeded under MCL 213.56(3) and determined that 
 
                                                 
2 Consumers Energy Company v Storm, unpublished order of the Court of Appeals, entered July 
23, 2020 (Docket No. 350617).   

App. 314b

R
EC

EIV
ED

 by M
SC

 12/20/2021 10:30:09 A
M



 

-3- 

plaintiff’s acquisition of easement rights to defendants’ property was unnecessary.  That 
determination constituted a final judgment.  MCL 213.56(5) (“The court’s determination of a 
motion to review necessity is a final judgment.”).  While final judgments are generally appealable 
to this Court as a matter of right under MCL 600.309, MCL 213.56(6) states: 

 Notwithstanding [MCL 600.309], an order of the court upholding or 
determining public necessity or upholding the validity of the condemnation 
proceeding is appealable to the court of appeals only by leave of that court pursuant 
to the general court rules.  In the absence of a timely filed appeal of the order, an 
appeal shall not be granted and the order is not appealable as part of an appeal from 
a judgment as to just compensation.  [Emphasis added.] 

The question now before us is whether the trial court’s determination that no public necessity 
justified plaintiff’s acquisition of easement rights to defendant’s property was “an order of the 
court upholding or determining public necessity” under MCL 213.56(6) such that the 
determination was only appealable by leave granted. 

To properly interpret a statute, we must discern and give effect to the Legislature’s intent.  
Putkamer v Transamerica Ins Corp of America, 454 Mich 626, 631; 563 NW2d 683 (1997).  The 
most reliable evidence of the Legislature’s intent is the language used in the statute itself.  Whitman 
v City of Burton, 493 Mich 303, 311; 831 NW2d 223 (2013).  “If the language of a statute is clear 
and unambiguous, the statute must be enforced as written and no further judicial construction is 
permitted.”  Id.  When interpreting an undefined statutory term, the term “must be accorded its 
plain and ordinary meaning.”  Brackett v Focus Hope, Inc, 482 Mich 269, 276; 753 NW2d 207 
(2008).  “When considering the correct interpretation, the statute must be read as a whole.”  
Michigan Properties, LLC v Meridian Twp, 491 Mich 518, 528; 817 NW2d 548 (2012). 

We conclude that it is clear from the statutory text that the trial court’s public-necessity 
determination in this case was only appealable by leave granted under MCL 213.56(6).  To reach 
this conclusion, we begin by addressing the difference between an order “determining” public 
necessity and one “upholding” public necessity under MCL 213.56(6). 

When a private agency such as plaintiff seeks to acquire property under MCL 213.56 and 
an owner contests the acquisition, the case proceeds under MCL 213.56(3).  Absent exceptions not 
present here, the case goes to a hearing where the court must “determine the public necessity of 
the acquisition.”  MCL 213.56(3).  The use of “determine” in MCL 213.56(3) clearly leaves a 
court discretion to decide that no public necessity justified the proposed acquisition.  In contrast, 
when a public agency seeks to acquire property under MCL 213.56 and an owner contests the 
acquisition, the case proceeds under MCL 213.56(2), and at the ensuing hearing, “the [public 
agency’s] determination of public necessity is binding on the court in the absence of a showing of 
fraud, error of law, or abuse of discretion.”  In other words, the trial court at the ensuing hearing 
does not have discretion to determine the public necessity of the acquisition, and is instead bound 
to uphold the public agency’s determination of public necessity absent “a showing of fraud, error 
of law, or abuse of discretion.”  MCL 213.56(2).  The court in those instances would not be 
“determining” public necessity like it would under MCL 213.56(3), but would be “upholding” a 
prior determination of public necessity. 
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With this in mind, it is clear that MCL 213.56(6)’s language referring to “an order of the 
court upholding . . . public necessity” is referring to instances where a prior determination of public 
necessity is binding on the court, and the court is asked whether to uphold that determination.3  
And MCL 213.56(6)’s language referring to “an order of the court . . . determining public 
necessity” is referring to instances where the court is asked to determine public necessity, namely 
“with respect to an acquisition by a private agency” when the court must “determine the public 
necessity of the acquisition of the particular parcel” under MCL 213.56(3). 

It follows that an order “determining” public necessity under MCL 213.56(6) refers to both 
an order determining that public necessity justified an acquisition and an order determining that 
no public necessity justified the acquisition.  Again, an order “determining” public necessity under 
MCL 213.56(6) refers to the order that results after a trial court “determine[s] the public necessity 
of the acquisition” under MCL 213.56(3).  As stated earlier, “determine” as used in MCL 213.56(3) 
clearly leaves a court discretion to decide that no public necessity justified the proposed 
acquisition.  Under the consistent-usage canon, it is presumed that the Legislature intends for a 
word to bear the same meaning throughout a text.  See United States Fid & Guar Co v Michigan 
Catastrophic Claims Ass’n, 484 Mich 1, 14; 795 NW2d 101 (2009) (“If the Legislature had 
intended the same meaning in both statutory provisions, it would have used the same word.”); 
Szydelko v Estate of Smith, 259 Mich 519, 521; 244 NW 148 (1932) (“In arriving at the legislative 
intent, it is helpful to refer to other probate statutes where the same words are used; for, if in other 
statutes they are used in relation to general administration only, it is fair to assume that they were 
intended to have the same meaning in this statute.”).  Applying this canon to MCL 213.56, it is 
presumed that the Legislature intended for “determine” as used in MCL 213.56(3) to have the 
same meaning when used in subsection (6).  That is, an order “determining public necessity” under 
MCL 213.56(6) encompasses both an order determining that public necessity was established and 
an order determining that it was not, similar to how a trial court under MCL 213.56(3) can 
determine public necessity was established or determine that it was not. 

 Plaintiff contends that MCL 213.56(6) “applies only to trial court orders that reject a 
property owner’s motion to review necessity and confirm that necessity exists, thereby allowing 
the condemnation to proceed.”  Plaintiff contends that this is supported by the plain language of 

 
                                                 
3 Our interpretation of the interaction between MCL 213.56(2) and MCL 213.56(6) is consistent 
with prior cases involving rulings against a public agency’s proposed acquisition—a ruling against 
a public agency would not be an order “upholding” the agency’s determination of public necessity, 
and therefore would be an appealable final order, MCL 213.56(5), not subject to MCL 213.56(6).  
See, e.g., Village of Oxford v Nathan Grove Family LLC, 270 Mich App 685, 686-687; 717 NW2d 
400 (2006) (stating that the plaintiff, a public agency for purposes of MCL 213.56(2), was 
appealing as of right an order of the circuit court granting a property owner’s challenge to the 
necessity of the plaintiff’s proposed taking).  We further note that an order “upholding” a 
determination of public necessity is not necessarily limited to cases where a public agency seeks 
to make the acquisition and the court proceeds under MCL 213.56(2).  See, e.g., MCL 213.56(3) 
(stating that, “with respect to an acquisition by a private agency,” “[t]he granting of a certificate 
of public convenience and necessity by the public service commission pursuant to the electric 
transmission line certification act, [MCL 460.561 to 460.575], is binding on the court.”). 

App. 316b

R
EC

EIV
ED

 by M
SC

 12/20/2021 10:30:09 A
M



 

-5- 

MCL 213.56(6) because, looking to a dictionary, “determine” when used as a verb is defined as 
“to fix conclusively or authoritatively.”  Merriam-Webster’s Collegiate Dictionary (11th ed).  That 
definition, however, is clearly not an appropriate definition for “determine” as used in MCL 
213.56.  The example the dictionary gives for plaintiff’s proposed definition of “determine” as a 
verb is “determine national policy.”  Merriam-Webster’s Collegiate Dictionary (11th ed).  When 
a trial court determines the public necessity of an acquisition, it is not determining public necessity 
the way a leader of a country “determines national policy.” 

The better definition of “determine” when used as a verb in MCL 213.56 is “to find out or 
come to a decision about by investigation, reasoning, or calculation,” for example, “determine the 
answer to the problem.”  Merriam-Webster’s Collegiate Dictionary (11th ed).  This fits in the 
statute far better; when a trial court determines the public necessity of an acquisition, it is coming 
to a decision about the public necessity of the acquisition by reasoning, the way courts often do 
when rendering decisions.  See Consumers Power Co v Pub Serv Comm, 460 Mich 148, 163 n 10; 
596 NW2d 126 (1999) (observing that dictionaries “often contain multiple definitions,” and using 
dictionaries as “interpretive aids” requires selecting the definition that gives the word the most 
appropriate meaning based on its “context or setting”).  This definition of “determine” as a verb 
encompasses both a decision that the public necessity of the acquisition was established, and a 
decision that it was not, and therefore cuts against plaintiff’s argument. 

 Plaintiff contends that this definition of “determine”—which is similar to the one cited by 
defendants in their motion to dismiss—cannot be correct because it undermines “the UCPA’s 
‘overall statutory scheme’ of allowing agencies to quickly acquire property for projects.”  This is 
incorrect for two reasons.  First, the “overall statutory scheme” is not a reason to rewrite the 
Legislature’s clear intent as evidenced by the language used in the statute itself.  See Perkovic v 
Zurich Am Ins Co, 500 Mich 44, 53; 893 NW2d 322 (2017) (“The Court of Appeals’ reliance on 
the perceived purpose of the statute runs counter to the rule of statutory construction directing us 
to discern legislative intent from plain statutory language.”).  Second, there is no reason to 
conclude that requiring a private agency to appeal an adverse determination of public necessity by 
leave granted would delay the agency any more than allowing it to appeal the determination by 
right.  In fact, it seems that requiring an agency to appeal by leave granted will allow the agency 
to know sooner whether their appeal may have merit—if leave is denied, the agency knows that it 
must proceed without the property it sought to acquire. 

 Plaintiff also contends that the language used in the last sentence of MCL 213.56(6) makes 
clear that the subsection only applies to property owners when it states, “In the absence of a timely 
filed appeal of the order, an appeal shall not be granted and the order is not appealable as part of 
an appeal from a judgment as to just compensation.”  Plaintiff points out that if a trial court 
determines that there is no public necessity for a proposed acquisition, the case is dismissed and 
does not proceed to a ruling on just compensation.  While plaintiff is correct in this respect, we 
read this sentence as providing guidance on what happens when leave to appeal is not timely filed.  
We do not read the sentence as limiting the application of MCL 213.56(6) to property owners. 

 In sum, the trial court’s order determining that there was no public necessity for plaintiff’s 
proposed acquisition was “an order of the court . . . determining public necessity” under MCL 
213.56(6), and was therefore only appealable by leave granted. 
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 Plaintiff contends that even if it was required to appeal by leave granted, this Court can 
exercise its discretion to treat this appeal as of right as an appeal on leave granted.  See, e.g., 
Botsford Continuing Care Corp v Intelistaf Healthcare, Inc, 292 Mich App 51, 61; 807 NW2d 354 
(2011) (holding that, although the case was only appealable by leave granted and the defendant 
appealed by right, this Court would “exercise [its] discretion to treat [the defendant’s] claim of 
appeal as a granted application for leave to appeal” for the sake of judicial economy).  While 
generally true, this Court has no discretion to treat this appeal as on leave granted.  MCL 213.56(6) 
states in relevant part, “In the absence of a timely filed appeal of the order, an appeal shall not be 
granted . . . .”  (Emphasis added.)  “The phrases ‘shall’ and ‘shall not’ are unambiguous and denote 
a mandatory, rather than discretionary action.”  Roberts v Mecosta Co Gen Hosp, 466 Mich 57, 
65; 642 NW2d 663 (2002).  Thus, unlike the normal course of an appeal, this Court does not have 
discretion to treat this appeal as on leave granted.  Instead, the appeal “shall not be granted,” MCL 
213.56(6), and must therefore be dismissed. 

 This is supported by City of Detroit v Lucas, 180 Mich App 47; 446 NW2d 596 (1989).  
There, the appellants appealed an order determining public necessity by right instead by leave 
granted, as required by MCL 213.56(6).  Id. at 49-50.  This Court held that it was “without 
jurisdiction to review the circuit court order . . . because the application for leave to appeal was 
not timely filed.”  Id. at 51.  While we are not strictly bound by Lucas because it was decided 
before November 1, 1990, see MCR 7.215(J)(1), we nonetheless find it persuasive and agree with 
its application of the clear and unequivocal language used by the Legislature in MCL 213.65(6).  
See also Michigan Dept of Transp v Benson, 443 Mich 870, 870 (1993) (“Leave to appeal from 
the Court of Appeals order dismissing the appellants’ claim of appeal is DENIED, because the 
circuit court order ‘upholding the validity of the condemnation is appealable to the Court of 
Appeals only by leave of that court pursuant to the general court rules.’  MCL  213.56(6).”).  
Therefore, like in Lucas, we conclude that plaintiff’s failure to properly appeal the trial court’s 
order determining public necessity requires dismissal of that portion of its appeal. 

III.  ATTORNEY FEES 

 Plaintiff also challenges the trial court’s award of attorney fees to defendants.  MCL 
213.56(6) says nothing about a trial court’s order of attorney fees, and we interpret that statute as 
being limited to “an order of the court upholding or determining public necessity or upholding the 
validity of the condemnation proceeding . . . .”  MCL 213.56(6).  Thus, despite dismissing that 
portion of plaintiff’s appeal challenging the trial court’s determination of public necessity, we 
address plaintiff’s challenge to the portion of the trial court’s order awarding attorney fees to 
defendants. 

 Plaintiff does not contest the reasonableness of the awarded attorney fees, and instead 
argues that the trial court incorrectly applied MCL 213.66(2) to the facts of this case.  We agree.  
While attorney fees are generally reviewed for an abuse of discretion, whether the trial court 
properly interpreted and applied the UCPA to an award of attorney fees is reviewed de novo.  
Indiana Michigan Power Co v Cmty Mills Inc, ___ Mich App ___, ___; ___ NW2d ___ (2020) 
(Docket No. 349671); slip op at p 2. 
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 After successfully challenging plaintiff’s proposed acquisition of their property, defendants 
sought—and the trial court awarded defendants—attorney fees under MCL 213.66(2), which 
states: 

 If the property owner, by motion to review necessity or otherwise, 
successfully challenges the agency’s right to acquire the property, or the legal 
sufficiency of the proceedings, and the court finds the proposed acquisition 
improper, the court shall order the agency to reimburse the owner for actual 
reasonable attorney fees and other expenses incurred in defending against the 
improper acquisition. 

In Escanaba & Lake Superior R Co v Keweenaw Land Ass’n, Ltd, 156 Mich App 804, 812; 402 
NW2d 505 (1986), this Court acknowledged that a property owner requesting attorney fees under 
MCL 213.66(2) must satisfy two prongs: (1) the property owner must successfully challenge the 
agency’s right to acquire the property or the legal sufficiency of the proceedings, and (2) the court 
must find the proposed acquisition improper. 

 In Escanaba, the property-owner defendants successfully challenged the legal sufficiency 
of the proceedings—satisfying the first prong of MCL 213.66(2)—but the trial court did not 
explicitly find that the proposed acquisition was improper.  Id. at 807.  On appeal, the plaintiff 
argued that absent such a finding by the trial court, the second prong necessary to recover attorney 
fees under MCL 213.66(2) was not satisfied.  Id. at 812.  This Court disagreed, holding “that a 
finding that the condemnation proceedings are procedurally defective is per se a finding that the 
proposed acquisition is improper, and that the trial court does not have to separately state on the 
record that it finds the acquisition ‘improper.’ ”  Id. at 812-813. 

 There is no question that defendants successfully challenged plaintiff’s acquisition in this 
case, thereby satisfying the first prong of MCL 213.66(2).  The dispute on appeal is whether the 
second prong was satisfied.  Escanaba is not applicable because its holding was limited to 
instances in which the property owner prevails based on the legal insufficiency of the proceedings; 
it says nothing about cases like this one where the property owner successfully challenges the 
agency’s right to acquire the property. 

Nonetheless, the trial court concluded that, similar to this Court’s ruling in Escanaba, a 
trial court’s ruling in favor of a property owner challenging an agency’s right to acquire the 
property is necessarily a finding by the court that the proposed acquisition was improper.  We 
disagree and conclude that, in this case, the trial court’s ruling against plaintiff on defendants’ 
challenge to the necessity of plaintiff’s proposed acquisition was not a per se finding that the 
proposed acquisition was improper. 

When interpreting a statute, courts “must give effect to every word, phrase, and clause in 
a statute and avoid an interpretation that would render any part of the statute surplusage or 
nugatory.”  Johnson v Recca, 492 Mich 169, 177; 821 NW2d 520 (2012) (quotation marks and 
citation omitted).  If every property owner’s successful challenge to the legal sufficiency of 
condemnation proceedings is per se a finding by the court that the acquisition was improper (as 
this Court held in Escanaba) , and every property owner’s successful challenge to the agency’s 
right to acquire the property is a per se finding by the court that the acquisition was improper (as 
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defendants argue and the trial court held), then MCL 213.66(2)’s requirement that “the court finds 
the proposed acquisition improper” is rendered completely nugatory.  If such an interpretation 
were the Legislature’s intent, then it would have simply left out MCL 213.66(2)’s requirement that 
“the court finds the proposed acquisition improper.” 

The circumstances of this case illustrate why granting a property owner’s challenge to an 
acquisition is not a per se finding that the proposed acquisition was improper.  At the hearing to 
determine the public necessity of the acquisition, the trial court placed the burden of proving the 
necessity of the acquisition on plaintiff, 4 stating that it did “not believe that plaintiff has established 
a basis on which a taking of this particular property for the easements that are being proposed has 
established a necessity.”  At the hearing on defendants’ request for attorney fees, the court 
reiterated that, at the necessity hearing, plaintiff had the burden of proving that its proposed 
acquisition was necessary, stating that “plaintiff had failed” to demonstrate that “there was a 
necessity to condemn” defendants’ property.  Because the trial court placed the burden of proving 
the public necessity of the acquisition on plaintiff, its ruling in defendants’ favor was a finding that 
plaintiff failed to carry its burden.  That is, the trial court’s ruling was not akin to a finding that 
defendants proved that plaintiff’s proposed acquisition was not necessary, and thus the ruling could 
not be a per se finding that the acquisition was improper.  The trial court’s ruling in defendants’ 
favor was a finding that plaintiff failed to carry its burden, nothing more. 

This highlights the fundamental flaw in defendants’ argument.  Defendants contend that 
by successfully challenging plaintiff’s attempted acquisition, “the trial court found that there was 
no necessity for the condemnation.”  As explained, this is inaccurate; what the trial court found 
was that plaintiff failed to establish that its acquisition of defendants’ property was necessary.  That 
finding is distinct from a finding that the acquisition was improper.5 

 
                                                 
4 The parties contest who should have borne the burden of proving public necessity at the necessity 
hearing—defendants contend that the burden was always on plaintiff, while plaintiff contends that 
its declaration of taking established a prima facie case that its proposed taking was necessary.  We 
do not resolve that dispute in this case because we do not have jurisdiction to review the trial 
court’s determination of public necessity.  Moreover, even if we did have jurisdiction, the issue 
was not properly presented for our review, having been first raised by plaintiff in its reply brief on 
appeal.  See Kinder Morgan Michigan, LLC v City of Jackson, 277 Mich App 159, 174; 744 NW2d 
184 (2007) (declining to address issues first raised in a reply brief because “[r]eply briefs must be 
confined to rebuttal, and a party may not raise new or additional arguments in its reply brief”).  
Because the issue is not properly before us, we merely observe that the trial court placed the burden 
of proving necessity on plaintiff at all times, and we offer no opinion whether it was proper for the 
court to do so. 
5 We offer no opinion on whether a property owner’s successful challenge to a public agency’s 
right to acquire the property is a per se finding that the proposed acquisition was improper.  In 
such a case, the agency’s determination of public necessity is binding on the court absent a showing 
of fraud, error of law, or abuse of discretion, MCL 213.56(2), which appears to place the burden 
on property owners to show that the taking was improper. 
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This is not to say that Escanaba was wrongly decided.  To the contrary, Escanaba’s holding 
comports with our reasoning.  In Escanaba, the defendants moved for summary disposition 
challenging the legal sufficiency of the proceedings on grounds that the plaintiff failed to make a 
good-faith offer to purchase the property as required by the UCPA.  Escanaba, 156 Mich App at 
809.  In granting the motion, the trial court held that there was no question of fact that the plaintiff 
failed to make a good-faith offer to purchase the property, so the proceedings were legally 
insufficient, and the defendants were entitled to judgment as a matter of law.  Id.  Thus, the trial 
court in Escanaba held that the defendants established that the proceedings were legally 
insufficient, thereby affirmatively establishing that the proposed acquisition was improper.  Here, 
in contrast, defendants did not establish that acquisition of their property was not a necessity; 
rather, plaintiff failed to carry its burden of establishing the necessity of its proposed acquisition. 

Defendants argue that our interpretation is “entirely inconsistent with the purpose for fee-
shifting in the first place.”  This Court recently reiterated that “[t]he rationale behind MCL 
213.66(2) is that property owners may not be forced to suffer because of an action that they did 
not initiate and that endangered, through condemnation proceedings, their right to private 
property.”  Indiana Michigan Power, ___ Mich App at ___; slip op at 3 (quotation marks and 
citation omitted).  And in Escanaba, this Court stated that “[t]he legislative intent behind the 
[UCPA] is to place the owner of the property in as good a position as was occupied before the 
taking.”  Escanaba, 156 Mich App at 815.  Thus, defendants are correct to the extent that not 
awarding them attorney fees seems to run contrary to the purpose behind the statute.  Yet MCL 
213.66(2) clearly requires that “the court find[] the proposed acquisition improper” before 
awarding attorney fees.  So, while our interpretation of MCL 213.66(2) may be “inconsistent with 
the purpose of the fee-shifting” statute as defendants suggest, it is nonetheless consistent with the 
plain statutory language.  The plain language of a statute is not trumped by “the perceived purpose 
of the statute.”  Perkovic, 500 Mich at 53 (“The Court of Appeals’ reliance on the perceived 
purpose of the statute runs counter to the rule of statutory construction directing us to discern 
legislative intent from plain statutory language.”). 

IV.  CONCLUSION 

 For the reasons explained in this opinion, we dismiss plaintiff’s appeal in part, and vacate 
that portion of the trial court’s order awarding attorney fees to defendants. 

 Dismissed in part, vacated in part.  No taxable costs, neither party having prevailed in full. 

 

/s/ Colleen A. O’Brien 
/s/ Jane M. Beckering 
/s/ Thomas C. Cameron 
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Opinion

PER CURIAM.

*1  In this condemnation case filed by plaintiff pursuant
to the Uniform Condemnation Procedures Act (UCPA),
M.C.L. § 213.51 et seq.; MSA 8.265(1) et seq., plaintiff
appeals as of right from an order awarding defendant Nadia
Aubrey (hereafter “defendant”) attorney fees and expenses
of $21,517.66, after the trial court dismissed plaintiff's
complaint for failure to conform to the requirements of the
UCPA. The trial court also ordered plaintiff to pay interest on
the attorney fee award if it was not paid within twenty-one
days. We affirm.

Plaintiff first argues that the trial court's findings of fact
were inadequate and do not justify the amount awarded.
We disagree. Plaintiff's argument fails to account for the
second supplemental affidavit filed by defendant's attorney
in November 1997, wherein reimbursement was sought for
75.25 hours, which, when added to the additional five hours
requested at the final hearing, results in a total of 80.25
hours. Although the trial court allowed the requested hours,
it resolved plaintiff's challenge to the reasonableness of the
hourly rate by awarding the lesser amount of $250, rather
than the requested amount of $300, which results in a total
attorney fee award of $20,062.50. The actual order awarded
only $20,000, but the difference of $62.50 favors plaintiff.
In light of this record, plaintiff has not demonstrated any

deficiency in the trial court's findings warranting relief. See
Michigan Nat'l Bank v Metro Institutional Food Service, Inc,
198 Mich.App 236, 241; 497 NW2d 225 (1993); Howard v.
Canteen Corp, 192 Mich.App 427, 437-438; 481 NW2d 718
(1991).

Plaintiff's argument that defendant failed to account for
nineteen hours likewise fails to consider the additional hours
reflected in the second supplemental affidavit and, therefore,
is without merit.

Plaintiff next claims that the trial court awarded attorney fees
in excess of those allowed by statute by allowing attorney fees
incurred in litigating the fee dispute. We find that plaintiff
has effectively abandoned this because it has not cited any
relevant legal authority in support of its position. Schellenberg
v Rochester, Michigan, Lodge No 2225, 228 Mich.App 20;
577 NW2d 163 (1998). The case relied on by plaintiff, In re
Condemnation of Private Property for Hwy Purposes (Dep't
of Transportation v D & T Const Co), 209 Mich.App 336,
341-342; 530 NW2d 183 (1995), is not relevant because
it involved a different provision of the statute, M.C.L. §
213.66(3); MSA 8.265(16)(3), and is cited only for the
general proposition that defendant had the burden of proof to
show reasonableness.

In any event, we note that this Court has not construed
the phrase “incurred in defending against the improper
acquisition” in M.C.L. § 213.66(2); MSA 8.265(16)(2) as
being limited to expenses directly incurred. Escanaba &
Lake Superior R Co v Keweenaw Land Ass'n, Ltd, 156
Mich.App 804, 819; 402 NW2d 505 (1986). It is sufficient
that the attorney fees were incurred in continuing to defend a
judgment (e.g., preserving benefits won). Id. at 819. Hence,
an award for attorney fees incurred on appeal from an order
awarding attorney fees and expenses has been upheld under
M.C.L. § 213.66(2); MSA 8.265(2). Id. at 819. Accordingly,
we hold that attorney fees incurred while litigating an attorney
fee dispute are reimbursable if they meet the requirement
of reasonableness. To hold otherwise would contravene the
legislative intent that a property owner shall not be made to
suffer from the condemnation proceedings on the taking of
private property. Id. at 814-815.

*2  Relying on Detroit v. J Cusmano & Son, Inc, 184
Mich.App 507; 459 NW2d 3 (1989), plaintiff next contends
that the trial court erred by awarding interest on the attorney
fees. We disagree. Plaintiff's reliance on Detroit is misplaced
because M.C.L. § 213.65; MSA 8.265(15) does not govern
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interest on attorney fees awarded under M.C.L. § 213.66(2);
MSA 8.265(16)(2), Escanaba & Lake Superior R Co, supra
at 820, and the applicable interest statute, M.C.L. § 600.6013;
MSA 27A.6013, as amended by 1993 PA 78, plainly
authorizes interest on an award of attorney fees. See Lansing
v. Edward Rose Realty, Inc, 450 Mich. 851; 538 NW2d 677
(1995); Escanaba & Lake Superior R Co, supra. See also
Schellenberg, supra at 50.

Plaintiff next claims that the trial court's award of costs
is not supported by the record. We again reject plaintiff's
argument because it fails to consider the second supplemental
affidavit filed by defendant's attorney. Examining plaintiff's
argument in the context of this deficiency and the disputed
issues presented to the trial court before it made its ruling, we
conclude that plaintiff has not demonstrated that the trial court

abused its discretion in awarding the requested expenses.
Howard, supra.

Finally, pursuant to Escanaba & Lake Superior R Co, supra,
we conclude that defendant is entitled to an award of
reasonable appellate attorney fees and expenses under M.C.L.
§ 213.66(2); MSA 9.265(16)(2). Hence, we remand to the trial
court for a determination of reasonable appellate attorney fees
and expenses.

Affirmed. Remanded for further proceedings consistent with
this opinion. We do not retain jurisdiction.

All Citations

Not Reported in N.W.2d, 1999 WL 33435465

End of Document © 2021 Thomson Reuters. No claim to original U.S. Government Works.
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Opinion

PER CURIAM.

*1  In this case, plaintiff unsuccessfully sought to
condemn defendant's toll bridge pursuant to the Uniform
Condemnation Procedures Act (UCPA), MCL 213.51 et seq.
The trial court dismissed plaintiff's condemnation action,
ruling that plaintiff had abused its discretion in finding
public necessity. In Grosse Ile Twp v. Grosse Ile Bridge
Co, unpublished opinion of the Court of Appeals, issued
April 4, 2006 (Docket No. 255759), this Court affirmed.
Our Supreme Court, however, held that MCL 213.56(1) did
not permit judicial review of the public purposes stated in
the complaint. Grosse Ile Twp. v. Grosse Ile Bridge Co.,
477 Mich. 890, 891, 722 N.W.2d 220 (2006). Nevertheless,
the Court affirmed this Court and the trial court because
plaintiff's power to condemn private property does not extend
beyond its jurisdictional limits, and the subject toll bridge
is situated partly outside plaintiff's boundaries. Id. Plaintiff
now appeals by right the trial court's postjudgment order
awarding defendant its “actual reasonable attorney fees and
other expenses incurred in defending against the improper
acquisition.” MCL 213.66(2). Defendant cross-appeals the
trial court's denial of prejudgment interest. We affirm.

I. LIMITATIONS ON APPEAL BY RIGHT

We first note that plaintiff includes as an issue in its brief
on appeal a claim that the trial court and the chief judge
pro tem erred by denying plaintiff's motion to disqualify
the trial judge. Judge William J. Giovan entered an order
on November 29, 2007, denying plaintiff's motion to
disqualify Judge Susan D. Borman. After Judge Giovan's
order was entered, additional proceedings were conducted on
defendant's motion for reimbursement of attorney fees and
costs, including proceedings before a special master and an
evidentiary hearing before the trial court. The trial court heard
arguments of counsel over two days before entering its order
regarding attorney fees and costs on March 6, 2009. That
order may be appealed by right pursuant to MCR 7.203(A)
(1), which provides this Court “has jurisdiction of an appeal
of right filed by an aggrieved party from ... [a] final judgment
or final order of the circuit court ... as defined in MCR
7.202(6)....” MCR 7 .202(6)(iv) defines “final judgment” as
“a postjudgment order awarding or denying attorney fees
and costs under MCR 2.403, 2.405, 2.625 or other law
or court rule.” Thus, plaintiff may appeal the trial court's
March 6, 2009, order by right. But, “[a]n appeal from an
order described in MCR 7.202(6)(a)(iii)-(v) is limited to the
portion of the order with respect to which there is an appeal
of right.” MCR 7.203(A)(1). Here, Judge Giovan's order
denying plaintiff's motion to disqualify the trial judge is not
included in the trial court's order regarding attorney fees and
costs. Consequently, this Court lacks jurisdiction to consider
plaintiff's claims regarding judicial disqualification within the
ambit of plaintiff's appeal by right of the trial court's March
6, 2009, order. See Pierce v. City of Lansing, 265 Mich.App.
174, 182, 694 N.W.2d 65 (2005). Although we could consider
this issue as on leave granted, id. at 182-183, 694 N.W.2d 65,
plaintiff did not timely seek leave to appeal the November 29,
2007 order, and the parties continued to expend considerable
time and effort on the merits of defendant's motion for
attorney fees and costs. We decline to consider plaintiff's
judicial disqualification claims.

II. STANDARD OF REVIEW

*2  This Court reviews for an abuse of discretion the
trial court's decision whether to award attorney fees and
costs under the UCPA and also the court's determination
of reasonableness of the fees. Detroit v. Detroit Plaza Ltd.
Partnership, 273 Mich.App. 260, 292, 730 N.W.2d 523
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(2006). The trial court abuses its discretion when its decision
is outside the range of reasonable and principled outcomes.
Smith v. Khouri, 481 Mich. 519, 526, 751 N.W.2d 472
(2008). In other words, the trial court must provide a “
‘reasoned basis' “ for its decision.” Detroit Plaza Ltd.,
273 Mich.App. at 294, 730 N.W.2d 523, quoting Dep't of
Transportation v. Randolph, 461 Mich. 757, 768, 610 N.W.2d
893 (2000). We review for clear error the court's findings of
fact underlying an award of attorney fees. MCR 2.613(C);
Dep't of Transportation v. Robinson, 193 Mich.App. 638, 646,
484 N.W.2d 777 (1992). A finding is clearly erroneous when,
although there is evidence to support it, the reviewing court
on the entire record is left with a definite and firm conviction
that a mistake was made. Univ Rehab. Alliance, Inc. v. Farm
Bureau General Ins. Co., 279 Mich.App. 691, 693, 760
N.W.2d 574 (2008). Finally, part of plaintiff's appeal presents
issues of statutory interpretation, which are questions of law
reviewed de novo. Detroit Int'l Bridge Co. v. Commodities
Export Co., 279 Mich.App. 662, 666, 760 N.W.2d 565 (2008).

III. THE STATUTE

The controlling statute is § 16(2) of the UCPA, MCL
213.66(2), which provides:

If the property owner, by motion
to review necessity or otherwise,
successfully challenges the agency's
right to acquire the property, or the
legal sufficiency of the proceedings,
and the court finds the proposed
acquisition improper, the court shall
order the agency to reimburse the
owner for actual reasonable attorney
fees and other expenses incurred
in defending against the improper
acquisition.

In the trial court and on appeal, plaintiff asserts on the basis
of its interpretation of the § 16(2) and § 16(6) of the UCPA,
MCL 213.66(6), that under the circumstances of this case
defendant is not entitled to its actual reasonable attorney
fees and other expenses. First, plaintiff argues that the plain
meaning of the words “incurred”, “actual”, and “reimburse”
as used in § 16(2) require that defendant establish that it

actually paid its attorneys, Ackerman and Ackerman, P.C.,
for services defending against the condemnation action before
plaintiff can be ordered to reimburse defendant for the those
actual fees. It is undisputed that here defendant did not pay its
attorneys for services rendered in this case, at least through
the hearings on the motion for attorney fees and costs. Indeed,
in one of the two letters stating the terms of defendant's
agreement with its attorneys, Alan J. Ackerman, defendant's
lead attorney, wrote to Paul J. Smoke, defendant's president,
the following:

On the attorney fees, if I challenge the condemnation, I will
await the Order for reimbursement of a reasonable fee as
determined by the Court. The timing of the payment will
have no effect on you, and will be ordered by the Court
at the time of dismissal, if there is a dismissal. If there is
no dismissal, I will not receive a fee. This contemplates
a reasonable basis for a challenge to necessity. I do not,
and will not, challenge necessity if there is no basis for
challenge whatsoever. However, a precise review of a
public use is an issue of concern in this specific situation.
I would suggest to you that, as set forth more fully in my
earlier letter, there are a number of issues which deserve
further review before allowing a government to take your
property.

*3  If we move forward to just compensation, I would
seek reimbursement of your fees. There is no guarantee,
but I have been successful in the past. [Ex 12, Evidentiary
Hearing 09/15/2008.]

The trial court ruled that plaintiff's interpretation of the
statute was tortured and that nothing in the statute required
a property owner that successfully challenges a government
agency's condemnation action to pay its attorneys before
it can obtain reimbursement of its reasonable attorney fees
from the agency. In its August 22, 2007 order appointing
a special master pursuant to the parties' consent to review
the reasonableness of the number of hours claimed by the
Ackerman firm, the trial court denied plaintiff's challenge to
attorney fees and costs on the basis that defendant had not
previously been paid by defendant.

Like the trial court, we reject plaintiff's tortured interpretation
of the statute. A statute must be applied according to the plain,
ordinary meaning of its terms unless some contrary intent is
clearly manifested. Randolph, 461 Mich. at 765, 610 N.W.2d
893 (where statutory language is clear and unambiguous, it
must be applied as written); Detroit Plaza Ltd. Partnership,
273 Mich.App. at 276, 730 N.W.2d 523 (“When interpreting
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a statute, this Court's goal is to ascertain and give effect to
the intent of the Legislature by enforcing plain language as
it is written.”). It is axiomatic that nothing will be read into
a clear statute that is not within the manifest intention of the
Legislature as derived from the language of the statute itself.
Booker v. Shannon, 285 Mich.App. 573, 578, 776 N.W.2d
411 (2009). Furthermore, once the intention of the Legislature
is discovered, it must prevail regardless of any conflicting
rule of statutory construction. Thompson v. Thompson, 261
Mich.App. 353, 361 n. 2, 683 N.W.2d 250 (2004). In that
regard, this Court has long held that the Legislature's primary
purpose in the attorney fee provisions of the UCPA is that
property owners “not be forced to suffer because of an
action that they did not initiate and that endangered, through
condemnation proceedings, their right to private property[,]”
Detroit Int'l Bridge Co., 279 Mich.App. at 675, 760 N.W.2d
565, or stated otherwise, that the property owner be placed in
as good a position as that occupied before the taking, Detroit
Plaza Ltd. Partnership, 273 Mich.App. at 294, 730 N.W.2d
523. See also Escanaba & Lake Superior R Co. v. Keweenaw
Land Ass'n, Ltd., 156 Mich.App. 804, 815, 402 N.W.2d 505
(1986).

Upon a property owner's successful challenge to an agency's
condemnation action, the plain language of § 16(2) requires
that the court “shall order the agency to reimburse the
owner for actual reasonable attorney fees and other expenses
incurred in defending against the improper acquisition.” The
word “shall” renders the entry of such an order mandatory.
See Macomb Co. Rd. Comm. v. Fisher, 170 Mich.App. 697,
700, 428 N.W.2d 744 (1988). The word “actual” clearly
modifies “attorney fees,” meaning that the focus of the statute
is on the attorney fees actually “incurred” by the owner,
rather than a reasonable attorney fee in the abstract. See
Randolph, 461 Mich. at 765-766, 610 N.W.2d 893 (“the
focus of the reasonableness determination clearly is on the
owner's attorney fees”); Village of Lexington v. Harbor Dev,
unpublished opinion per curiam issued June 3, 2008 (Docket
No. 273770). Although Randolph addressed reimbursement
of a property owner's attorney fees and costs under § 16(3) of
the UCPA-when just compensation is determined to be greater
than the agency's good faith offer-we agree with the Lexington
panel that Randolph's analytical framework also applies to §
16(2) because the two provisions share the same purpose and
use similar language. See Lexington, unpub op at 5. Under
this framework, a property owner is entitled to recover its
actual attorney fees incurred “defending against [an] improper
acquisition,” provided the actual fee does not exceed the outer
limit of a reasonable fee in light of the factors listed in MRPC

1.5(a). Randolph, 461 Mich. at 766, 610 N.W.2d 893. But
unlike an award of attorney fees under § 16(3), the trial court
does not have additional discretion under § 16(2) to award
a property owner less than its actual reasonable attorney fee.
See Randolph, 461 Mich. at 767, 610 N.W.2d 893.

*4  Contrary to plaintiff's argument, the words “incurred”
and “reimburse” in § 16(2) do not require a property owner
to have actually paid its attorney before the property owner's
right to recover from the government agency its “actual
reasonable attorney fees and other expenses incurred” arises.
The Random House Webster's College Dictionary (2007)
defines “incur” as “to become liable for” and “reimburse
as “to make repayment to for expense or loss incurred.” A
dictionary may be consulted regarding the ordinary meaning
of undefined statutory words. Haynes v. Neshewat, 477 Mich.
29, 36, 729 N.W.2d 488 (2007). Additionally, both this Court
and our Supreme Court have employed similar definitions in
other contexts. See Macomb Co. Taxpayers Ass'n v. L' Anse
Creuse Pub. Schs, 455 Mich. 1, 6, 564 N.W.2d 457 (1997)
(incur attorney fees); Hiltz v. Phil's Quality Market, 417
Mich. 335, 346, 337 N.W.2d 237 (1983) (reimburse workers
compensation benefits); and Williams v. AAA Michigan, 250
Mich.App. 249, 268-269, 646 N.W.2d 476 (2002) (incur
medical expenses). Particularly apropos, in the context of
Headlee Amendment litigation, our Supreme Court held in
Macomb Co. Taxpayers, 455 Mich. at 12, 564 N.W.2d 457,
that in the absence of a specific agreement to the contrary an
attorney becomes entitled to reasonable remuneration, and the
client has incurred attorney fees upon the rendering of legal
services on behalf of the client. Consequently, when we apply
the plain meaning of the terms “incurred” and “reimburse”
in the context of the purpose of the UCPA and give effect to
every phrase, clause, and word in the statute, Sun Valley Foods
Co. v. Ward, 460 Mich. 230, 237, 596 N.W.2d 119 (1999), we
must reject plaintiff's interpretation of § 16(2).

Plaintiff also argues that defendant is not legally obligated
to pay the Ackerman firm because the retainer letter Smoke
signed after the letter quoted above did not specifically detail
compensation in the event that the condemnation action were
dismissed. We disagree as a matter of fact and as a matter of
law. In a letter dated July 7, 2003, defendant entered into a
contingency fee agreement to pay Ackerman one-third of any
increase in just compensation over plaintiff's good faith offer.
The July 7, 2003, letter also stated:

If the services rendered by Ackerman & Ackerman, P.C.
result in a non-cash benefit to the property, Ackerman &
Ackerman, P.C. shall be paid the quantum meruit value of
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its services. Quantum meruit is a legal term that means “the

value of the services rendered.” [ 1 ]  One example of a
non-cash benefit to the property that occurred as a result
of services rendered by Ackerman & Ackerman, P.C. is a
change in construction plans that reduce[ ] the amount your
property is damaged. This is not the exclusive definition of
a non-cash benefit.

We conclude that the dismissal of plaintiff's condemnation
action that Ackerman's firm obtained conferred a “non-cash
benefit to the property” within the meaning of the retainer
agreement. Therefore, as provided in the retainer agreement,
defendant “incurred” or became liable to the Ackerman firm
for the market value for their legal services-“the value of the
services rendered”-bounded by the trial court's determination
regarding reasonableness as stated in the prior letter.
Moreover, even in the absence of the retainer agreement,
defendant incurred attorney fees due to the Ackerman
firm under an implied contract theory. See Macomb Co.
Taxpayers, 455 Mich. at 11-12, 564 N.W.2d 457, and Detroit
v. Goodwill Community Chapel, 190 Mich.App. 297, 299,
475 N.W.2d 379 (1991) (property owner's attorney retained
under contingent fee agreement entitled to compensation after
obtaining dismissal of the condemnation action under a theory
of implied contract or quasi contract).

*5  Plaintiff also argues that defendant did not incur attorney
fees with respect to other counsel Ackerman retained to assist
in specific aspects of the litigation, the appeal of the dismissal
and the post appeal efforts to collect “actual reasonable
attorney fees and other expenses incurred in defending against
the improper acquisition” under § 16(2) of the UCPA. Plaintiff
contends because Ackerman hired the other counsel, there
was no contractual relationship with defendant; therefore,
defendant was not liable for their services. But under the
July 7, 2003, retainer agreement, defendant accorded the
Ackerman firm the “full and complete discretion to act on
[defendant's] behalf in this matter....” Thus, Ackerman was
acting on behalf of defendant when retaining co-counsel to
perform specific tasks during the litigation. We therefore
reject plaintiff's claim that defendant did not incur attorney
fees with respect to other counsel.

Plaintiff's final legal challenge to the award of “actual
reasonable attorney fees” relies on § 16(6) of the
UCPA, which at the time pertinent to these proceedings
provided: “An agency shall not be required to reimburse
attorney or expert witness fees that are attributable to an
unsuccessful challenge to necessity or to the validity of

the proceedings.” MCL 213.66(6). 2  Plaintiff argues that
because our Supreme Court ultimately affirmed the trial
court's dismissal of its condemnation action on grounds
other than necessity, defendant's challenge to necessity was
unsuccessful. Therefore, plaintiff argues, it is not liable
for defendant's attorney or expert witness fees. We agree
with the trial court that plaintiff's interpretation of § 16(6)
ignores its last phrase, “or to the validity of the proceedings.”
Plaintiff's reading of § 16(6) also fails in light of the clear
and unambiguous provisions of § 16(2), because defendant
“by motion to review necessity or otherwise, successfully
challenge[d] the agency's right to acquire the property, or the
legal sufficiency of the proceedings....” In short, plaintiff's
reading of § 16(6) fails to give effect to every phrase, clause,
and word in the statute, Sun Valley Foods, 460 Mich. at 237,
596 N.W.2d 119, so as to produce a harmonious whole in light
of the purposes of the statute, Macomb Co. Pros. Attorney v.
Murphy, 464 Mich. 149, 159, 627 N.W.2d 247 (2001). We
conclude that defendant's argument regarding § 16(6) must
fail because defendant successfully challenged the validity of
plaintiff's condemnation action and because the provisions of
§ 16(2) clearly apply under these facts and circumstances.
Indeed, we find plaintiff's interpretation so contrary to the
purpose of the statute as to be absurd. See Detroit Int'l Bridge
Co., 279 Mich.App. at 675, 760 N.W.2d 565.

IV. THE TRIAL COURT'S DISCRETIONARY RULINGS

Plaintiff first argues that the trial court abused its discretion
by awarding the Ackerman firm as an “actual reasonable
attorney fee” a “blended” hourly rate of $550 an hour for the
reasonable number of hours Ackerman and his partner, Darius
Dynkowski, expended on the case. Plaintiff asserts that the
court erred by focusing on an average hourly rate of what
the Ackerman firm had been awarded in other condemnation
cases or were paid by clients, rather that focusing on “the fee
customarily charged in the locality for similar legal services,”
MRPC 1.5(a)(3), as required by Smith, 481 Mich. at 522,
530, 751 N.W.2d 472. Additionally, plaintiff argues that
the trial court failed to fully consider all the other factors
of MRPC 1.5(a) in determining a reasonable attorney fee.
Finally, plaintiff argues no authority exists for the trial court's
use of a blended rate for the two Ackerman firm attorneys,
and likewise, no authority exists for the methodology the trial
court employed. We disagree.

*6  First, the analytical framework that our Supreme Court
held was required by the plain language of § 16(3) of the
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UCPA, Randolph, 461 Mich. at 765-766, 610 N.W.2d 893,
is equally required by the plain language of § 16(2) of the
UCPA. In awarding “actual reasonable attorney fees” under
§ 16(2), the trial court must first focus on the owner's actual
attorney fees and determine whether those fees are reasonable
in light of all the factors listed in MRPC 1.5(a). Randolph, 461
Mich. at 766, 610 N.W.2d 893. The Smith Court's approach
to determining a reasonable attorney fee in the abstract
on the basis of MRPC 1.5(a), with a preeminent focus on
subsection 3, Smith, 481 Mich. at 522, 530-531, 751 N.W.2d
472, simply does not apply to a determination of “actual
reasonable attorney fees” under § 16(2). Although Smith was
decided after Randolph, the Court specifically noted that
its decision in Smith “does not contradict, undermine, or
overrule Randolph.” Smith, 481 Mich. at 537, 751 N.W.2d
472. While an abstract reasonable attorney fee “may differ
from the actual fee charged or the highest rate the attorney
might otherwise command,” id. at 528, § 16(2) commands
that the government agency reimburse the owner's actual
attorney fee even if it is the highest rate the attorney might
otherwise command, provided the actual attorney fee is not
unreasonable in light of all the factors listed in MRPC 1.5(a).
Only if the trial court first determines the owner's actual
attorney fees are unreasonable may the trial court determine,
in the exercise of its discretion, a reasonable attorney fee in
the abstract. Randolph, 461 Mich. at 768, 610 N.W.2d 893.

The trial court conducted a unitary analysis regarding
defendant's actual attorney fees and their reasonableness in
light of the eight factors stated in MRPC 1.5(a). In considering
MRPC 1.5(a)(3), “the fee customarily charged in the locality
for similar legal services,” the trial court determined that
reasons existed why fees charged by attorneys representing
government agencies in condemnation cases might be lower.
The court further reasoned that the “only and the best way”
to apply this factor to the Ackerman firm “was to look at
the awards that [the Ackerman firm] has gotten in other
cases.” The court reasoned, “[t]here really wasn't anything
else comparable.” The trial court, after reviewing the evidence
submitted at the evidentiary hearing and discussing all the
MRPC 1.5(a) factors, concluded:

So the rate to be awarded in this case
after consideration of all the factors
here and including the fact that the
majority of the work was being done in
the years 2003 to 2004 which is not the
present and the fact that it's a blended

rate. And the average, and I took into
account also the average when we look
to the other awards of attorney fees
from Mr. Ackerman' office, the rate to
be awarded will be $550 per hour.

As discussed above, defendant agreed to pay the Ackerman
firm the “quantum meruit value of its services” or “the value
of the services rendered.” In other words, defendant agreed to
pay the Ackerman firm what they were worth, which would be
the rate that the Ackerman firm might otherwise command for
their services. Consequently, although the trial court did not
explicitly state that it was doing so, by focusing on what the
Ackerman firm had been awarded or earned for their services
in the past, the trial court was, in essence, focusing on the
actual attorney fee that defendant had agreed to pay. The trial
court's reasoned analysis that this approach provided the best
evidence of the value of the Ackerman firm's legal services
in a condemnation case was sound. The court's approach
focused on the “quantum meruit value of [the Ackerman
firm's] services” or “the value of the services rendered”-
the owner's actual attorney fee. The fact that with respect
to one of the surveyed prior awards to Ackerman, the trial
court estimated an hourly rate from a lump sum attorney fee
settlement does not diminish the analytical soundness of the
court's reasoning. We hold that the trial court's analysis was
consistent with the requirement of § 16(2) to first determine
the actual attorney fees that the property owner incurred and
then determine whether they are reasonable. Randolph, 461
Mich. at 765-766, 610 N.W.2d 893; Lexington, unpub op at
5-6.

*7  Contrary to plaintiff's argument, the trial court
thoroughly reviewed all the MRPC 1.5(a) factors in making
its reasonableness determination. The trial court heard
expert testimony that Ackerman is the preeminent attorney
specializing in condemnation law in the state of Michigan.
The testimony also showed that the Dynkowski's expertise
in condemnation law was second only to Ackerman. In
addition, expert testimony supported finding that the quantum
meruit fee agreement that Ackerman entered with defendant
was typical in condemnation cases. The testimony further
supported the reasonableness of using a “blended” hourly
rate, at a rate even greater than the one the court determined
primarily on the basis of averaging past attorney fee awards
and earned fees. Because the trial court provided a well-
reasoned basis for its decision that the evidence supported,
the trial court did not abuse its discretion setting rate of
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$550 an hour to award defendant as its “actual reasonable
attorney fees ... incurred in defending against the improper
acquisition.” MCL 213.66(2); Randolph, 461 Mich. at 768,
610 N.W.2d 893; Detroit Plaza Ltd., 273 Mich.App. at 294,
730 N.W.2d 523. In the current lexicon regarding a trial
court's discretionary decisions, the result was within the range
of reasonable and principled outcomes. Smith, 481 Mich. at
526, 751 N.W.2d 472.

Next, plaintiff argues that the trial court abused its discretion
or clearly erred finding the Ackerman firm was entitled to
be paid for 350 hours during the period of time between
the completion of briefing and the decision of this Court in
Docket No. 255759. We disagree.

The parties agreed to the entry of an order appointing a
special master to review the reasonableness of the hours the
Ackerman firm claimed it was entitled to reimbursement
under § 16(2). Under the stipulated order, the parties were
required to provide the special master with all written
contracts and records of time spent on the case since its
inception through July 31, 2007. The special master was
ordered to submit a report regarding the reasonableness of
the hours claimed, broken down by various time periods.
The parties submitted documents, briefs, and appeared for a
hearing before the special master. The special master issued
its report on July 16, 2008, which recommended that of the
2469.9 hours the Ackerman firm claimed, 2016.6 should be
found by the court to be reasonably necessary to defending
against the condemnation action. Regarding the category at
issue, between September 16, 2004 and April 4, 2006, the
special master recommended that of the 557.3 hours claimed,

360 3  were reasonably necessary.

At a hearing held in the trial court on August 15, 2008, at
which the parties sought to narrow the issues that would
require testimony at an evidentiary hearing, the trial court
initially expressed skepticism that the hours the Ackerman
firm claimed were reasonable, considering that the parties
were presumably simply waiting for this Court's decision.
At the evidentiary hearing, Ackerman testified in support
of the hours claimed and produced a document showing
what services were performed for 521.9 hours during the
time period in question. Defense counsel argued below and
again on appeal that although plaintiff's counsel argued that
the hours claimed were unreasonable, plaintiff presented no
evidence to contradict Ackerman's testimony regarding this
issue at the evidentiary hearing. In reviewing the trial court's
reasons for its ruling on this issue, it is obvious that the court

generally credited Mr. Ackerman's testimony. The trial court
found that “Mr. Ackerman was leaving no stone unturned
in preparing the case on behalf of his client.... And I don't
find that [the hours] were unreasonable at all.” The trial
court also considered the fact that the special master had
reviewed the issue and found that 350 of the claimed hours
were reasonably necessary. Plaintiff's argument ignores that
the trial court's ruling significantly reduced the number of
hours that the Ackerman firm claimed for this time period.
Given the deference this Court must accord to the trial court's
superior fact-finding ability, MCR 2.613(C), we are not left
with a definite and firm conviction that a mistake was made.
Univ Rehab. Alliance, 279 Mich.App. at 693, 760 N.W.2d
574.

*8  Plaintiff next argues that the trial court's award of
attorney fees to the Ackerman firm was contrary to an
agreement the parties placed on the record at the issue-
narrowing hearing held on August 15, 2008. Plaintiff
contends the agreement was reached in relation to plaintiff
agreeing not to contest the hours of co-counsel in the
collection proceedings-Carson Fisher, P.L.C. Timothy E.
Galligan on behalf of plaintiff and Robert M. Carson on
behalf of defendant appeared at the hearing. Mr. Galligan,
apparently speaking to Mr. Carson, stated that plaintiff would
not challenge the reasonableness of the Carson Fisher hours:
“Our position is the time incurred by your office will not
be subject to challenge for reasonableness.” After the parties
noted the only disputed area of the special master's report
regarding reasonable hours was the period of time awaiting
this Court's decision, the following colloquy occurred:

THE COURT: So really you've agreed on the
reasonableness of the hours except for the time on appeal
after Briefs were submitted, correct?

MR. GALLIGAN: Yes, Your Honor.

THE COURT: Correct?

MR. CARSON: Correct.

THE COURT: Okay, so I'm not even going to look at those
things.

MR. CARSON: That's right. It is as submitted by-so there's
no misunderstanding on the record, it is submitted by the
Special Master subject to the Plaintiff's claim on the hours
that you just identified.

THE COURT: Yes.
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MR. CARSON: But increased by the hours for collection
costs as he's identified.

MR. GALLIGAN: Correct, yes.

MR. CARSON: Okay, then-

THE COURT: But he's not objecting to your-

MR. CARSON: No, I just want the record to be clear
as to what's going on. That's the issue on hours, on
reasonableness on hours. [Hearing 08/15/2008, pp 9-10.]

A stipulation is an agreement, admission, or concession made
in a judicial proceeding by the parties and is generally binding
on the parties if made in open court. MCR 2.507(G); Ypsilanti
Twp. v. Kircher, 281 Mich.App. 251, 270, 761 N.W.2d 761
(2008); Eaton Co. Rd. Comm'rs v. Schultz, 205 Mich.App.
371, 378, 521 N.W.2d 847 (1994). “ ‘Stipulations differ in
character, some being mere admissions of fact relieving a
party from the inconvenience of making proof, while others
embody all the essential characteristics of a contract.’ “ Id. at
379, 521 N.W.2d 847, quoting 73 Am Jur 2d, Stipulations, §
1, p 536. A stipulation to settle a lawsuit, or in this case, part
of a lawsuit, is a contract, “governed by the legal principles
applicable to the construction and interpretation of contracts.”
Eaton Co. Rd. Comm'rs, 205 Mich.App. at 379, 521 N.W.2d
847. “It is hornbook law that a valid contract requires a
‘meeting of the minds' on all the essential terms.” Kamalnath
v. Mercy Memorial Hosp. Corp., 194 Mich.App. 543, 548,
487 N.W.2d 499 (1992). There can be no contract if there is no
meeting of the minds between the parties. 46th Circuit Trial
Court v. Crawford Co., 476 Mich. 131, 158-159, 719 N.W.2d
553 (2006).

*9  Here, from our review of the colloquy above, we glean
no meeting of the minds to waive the Ackerman firm's
claim to hours spent on the § 16(2) proceedings. We discern
the discussion on the record simply clarified that the only
dispute over the special master's report on the reasonableness
of the number of attorney's hours defendant claimed was
the time period previously discussed. Further, viewed in
light of the discussion between the court and Mr. Carson
immediately before the quoted colloquy, the record indicates
there existed no dispute that the special master's report would
be supplemented by all defense attorney time spent in the
attorney fee collection proceedings. Mr. Carson stated: “And
[Mr. Galligan] agrees that the time for collection which
was not part of [the special master's report] can be brought
forward and subject only to the hourly rate.” To this the trial

court responded, essentially, that the law permitted billing
for the collection costs. We conclude that while it might
have been in Mr. Galligan's mind to attempt to exclude
Ackerman's collection time by his comments referring to
“your office,” we do not discern any intent on Mr. Carson's
part to exclude the Ackerman firm's collection time from
defendant's claim for its “actual reasonable attorney fees and
other expenses incurred in defending against the improper
acquisition.” MCL 213.66(2). One party's unilateral intent
cannot form a contract; and, plaintiff bears the burden of
proving that a contract existed. Kamalnath, 194 Mich.App. at
549, 487 N.W.2d 499. Plaintiff has failed to establish there
was a meeting of the minds regarding the alleged stipulation;
consequently, there can be no enforceable stipulation. Id. at
548-549, 487 N.W.2d 499; 46th Circuit Trial Court, 476
Mich. at 159, 719 N.W.2d 553.

Next, plaintiff argues that the trial court abused its discretion
by awarding an unreasonably high hourly rate of $525
for attorney Robert Carson. We disagree. Plaintiff repeats
arguments it asserted regarding the hourly rate for the
Ackerman firm that we have already rejected. Specifically,
plaintiff argues that no contract existed between Carson

Fisher and defendant; 4  therefore, plaintiff argues, the trial
court was required to determine a reasonable hourly attorney
fee rate in the abstract under the framework of Smith v.
Khouri, 481 Mich. 519, 751 N.W.2d 472. This approach
stresses as its key determinant, “a fee similar to that
customarily charged in the locality for similar legal services,
which, of course, may differ from the actual fee charged
or the highest rate the attorney might otherwise command.”
Id. at 528, 751 N.W.2d 472 (emphasis in original). On
the other hand, in determining a property owner's “actual
reasonable attorney fee,” MCL 213.66(2), the plain language
of the statute requires that the focus of the reasonableness
determination clearly is on the owner's attorney fees.”
Randolph, 461 Mich. at 766, 610 N.W.2d 893; see also
Lexington, unpub op at 5. Only if the trial court determines
the owner's actual attorney fee is unreasonable in light of the
eight factors listed in MRPC 1.5(a) may the court proceed
to determine a reasonable attorney fee in the abstract. Thus,
under the UCPA, the focus is on the “fee actually charged to
defendants” and whether it is unreasonable. Randolph, 461
Mich. at 768, 610 N.W.2d 893.

*10  Evidence presented to the trial court established that
Carson's usual hourly rate was $525 an hour. Further, an
expert testified this hourly rate for Carson was reasonable,
if not low. No evidence was presented to establish that
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Carson's fee was unreasonable. During closing arguments
on this issue, the parties argued the eight factors listed
in MRPC 1.5(a). The only additional argument plaintiff
presented was that the attorney fee proceedings could have
been handled by a less senior litigator. The trial court rejected
this claim, noting that the proceedings were not simple,
involved a great deal of money, and defendant wanted the
best possible representation. After considering all the factors
listed in MRPC 1.5(a), the trial court ruled that Carson's
hourly rate of $525 was reasonable. We conclude that the
trial court provided a well-reasoned basis for its decision
supported by the evidence. The trial court did not abuse its
discretion determining that Carson's rate of $525 an hour to
award defendant as its “actual reasonable attorney fee.” MCL
213.66(2); Detroit Plaza Ltd., 273 Mich.App. at 294, 730
N.W.2d 523.

The last claim on appeal that plaintiff asserts, and we consider,
is whether the trial court abused its discretion ordering
reimbursement for the expense of certain experts.

An award of reasonable expert witness fees under § 16(1) and
§ 16(5) of the UCPA is mandatory. Detroit Plaza Ltd., 273
Mich.App. at 295-296, 730 N.W.2d 523. Before the effective
date of 2006 PA 370, the statute provided:

(1) Except as provided in this section, an ordinary or expert
witness in a proceeding under this act shall receive from the
agency the reasonable fees and compensation provided by
law for similar services in ordinary civil actions in circuit
court, including the reasonable expenses for preparation
and trial.

* * *

(5) Expert witness fees provided for in subsection (1) and
this subsection shall be allowed with respect to an expert
whose services were reasonably necessary to allow the
owner to prepare for trial. For the purpose of subsection
(1) and this subsection, for each element of compensation,
each party is limited to 1 expert witness to testify on that
element of compensation unless, upon showing of good
cause, the court permits additional experts. The agency's
liability for expert witness fees shall not be diminished or
affected by the failure of the owner to call an expert as
a witness if the failure is caused by settlement or other
disposition of the case or issue with which the expert
is concerned. [MCL 213.66; See Detroit Plaza Ltd., 273
Mich.App. at 295-296, 730 N.W.2d 523.]

The § 16(2) proceedings at issue in this appeal began in 2007,
after the December 23, 2006, effective date of 2006 PA 370.
The amendment did not change subsection 1 of section 16 but
eliminated reference to subsection 1 in subsection 5, which as
amended now reads:

(5) Expert witness fees provided for
in this section shall be allowed with
respect to an expert whose services
were reasonably necessary to allow
the owner to prepare for trial. For
the purpose of this section, for each
element of compensation, each party is
limited to 1 expert witness to testify on
that element of compensation unless,
upon showing of good cause, the
court permits additional experts. The
agency's liability for expert witness
fees shall not be diminished or affected
by the failure of the owner to call
an expert as a witness if the failure
is caused by settlement or other
disposition of the case or issue with
which the expert is concerned. [MCL
213.66(5), as amended by 2006 PA
370.]

*11  We find no abuse of discretion in the trial court's
awarding defendant the expense of two valuation experts
used to prepare for trial of the underlying action. The plain
language of subsection 5 permits more than one expert
for trial preparation where each witness would testify to
a different “element of compensation.” Furthermore, the
trial court is also plainly accorded the discretion to permit
additional experts. Here, the trial court based its ruling on
the fact that plaintiff retained at least two valuation experts
and that more than one element of valuation was at issue
in the underlying action. We conclude that the trial court's
decision was within the range of reasonable and principled
outcomes, and therefore, not an abuse of discretion. Univ
Rehab. Alliance, 279 Mich.App. at 698, 760 N.W.2d 574.

Plaintiff also argues that the trial court erred by ordering
reimbursement of defendant's expert witness fees for the
so-called collection proceedings under § 16(2) of the
UCPA. Plaintiff asserts defendant did not formally request
reimbursement of these expenses and that they were
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precluded by § 16(5), which limits experts to those reasonably
necessary for trial preparation. The second argument lacks
merit because on the basis of the 2006 amendment, expert
witness fees for the § 16(2) proceedings are governed by
§ 16(1). Subsection 1 applies to any proceeding under the
UCPA, and on the basis of the 2006 amendment, is not
limited by subsection 5. This Court has held that the plain
language of subsection 1 requires an award to defendant for
expert witness fees, subject only to review for reasonableness.
Macomb Co. Rd. Comm., 170 Mich.App. at 700, 428 N.W.2d
744. Because plaintiff does not assert that the expert fees were
unreasonable, plaintiff's complaint about formality is also
without merit. The trial court's decision regarding the § 16(2)
expert witness fees was within the range of reasonable and
principled outcomes, and therefore, not an abuse of discretion.
Univ Rehab. Alliance, 279 Mich.App. at 698, 760 N.W.2d
574.

IV. PREJUDGMENT INTEREST

Defendant cross-appeals, arguing the trial court erred by
denying an award of prejudgment interest under the general
interest statute, MCL 600.6013. Defendant contends that this
issue is controlled by Escanaba & Lake Superior R Co., 156
Mich.App. at 820-821, 402 N.W.2d 505, which held that
in a § 16(2) proceeding, the property owner may recover
prejudgment interest under MCL 600.6013 on its award of
actual reasonable attorney fees and costs. Here, the trial court
denied interest, believing it must follow the subsequent case
of Flint v. Patel, 198 Mich.App. 153, 160-161, 497 N.W.2d
542 (1993), which held that interest may not be recovered
on a § 16(3) attorney fee awarded because (1) the UCPA
prevailed over the general interest statute and (2) the UCPA
did not provide for interest on attorney fees awarded under
§ 16(3). We agree and are also bound to apply the rule
of law established by Patel. MCR 7.215(J)(1). Because the
pertinent rule of law Patel establishes is that the UCPA
prevails over the general interest statute, defendant's effort to
distinguish that case on the basis that these proceedings were
under § 16(2) is unavailing. Under the UCPA, an award of
prejudgment interest is not applicable to a § 16(2) award of
actual reasonable attorney fees and costs. Escanaba & Lake
Superior R Co., 156 Mich.App. at 820-821, 402 N.W.2d 505.
“If the UCPA interest statute were applied in the instant case,

defendants would receive no interest, since they were never
ousted from their property.” Id. at 821, 402 N.W.2d 505.

*12  Moreover, even if we were not bound by Patel, we
would hold that the general interest statute, MCL 600.6013,
does not apply to a post-judgment order for reimbursement
of attorney fees and costs. The statute provides: “Interest is
allowed on a money judgment recovered in a civil action,
as provided in this section.” MCL 600 .6013(1). But § 6013
repeatedly refers to “complaint” or “complaints,” which limit
its scope. See In re Forfeiture of $176,598, 465 Mich. 382,
387-388, 633 N.W.2d 367 (2001). In that case, the Court
held an owner obtaining an order for the return of seized
money had not obtained money judgment in a civil action
within the meaning of MCL 600.6013(1). In re Forfeiture
of $176,598, 465 Mich. at 383, 633 N.W.2d 367. The
Court reasoned that the property owner “did not file [a]
complaint ... [and] rather than being the prevailing claimant
in a civil action, ... was merely the owner of property that
the prosecutor unsuccessfully sought to seize in a forfeiture
action initiated by the latter.” Id. at 388, 633 N.W.2d 367.
An unsuccessful forfeiture action is closely analogous to
the unsuccessful condemnation action in this case. Here,
defendant did not file a complaint for the purpose of seeking
money damages but rather filed a post-judgment motion for
attorney fees and costs after successfully defending against
the government agency's effort to seize its property, albeit for
just compensation. Indeed, this Court has applied the rational
of In re Forfeiture of $176,598, supra, in other contexts. See
Olson v. Olson, 273 Mich.App. 347, 729 N.W.2d 908 (2006)
(denying interest under § 6013 on an attorney fee award in a
divorce case). “A party, despite prevailing in the underlying
action, has not obtained ‘a money judgment recovered in a
civil action’ if that party has not filed a complaint in the
proceeding.” Olson, 273 Mich.App 353. Consequently, even
without Patel, we would not follow Escanaba with respect
to its ruling regarding § 6013; we would hold that the order
awarding defendant attorney fees and costs pursuant to MCL
213.66(3) was not a “money judgment recovered in a civil
action” within the meaning of MCL 600.6013(1).

We affirm.

All Citations

Not Reported in N.W.2d, 2010 WL 3767578
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Footnotes

1 This Court has stated that “quantum meruit” means “ ‘as much as deserved.’ “ Keywell & Rosenfeld v. Bithell,
254 Mich.App. 300, 359, 657 N.W.2d 759 (2002), quoting Black's Law Dictionary (6th ed, 1990), p 1243.

2 2006 PA 370 amended subsection 6 to subject it to an added subsection 7, which is not pertinent to this case.
The 2006 amendment also modified the wording subsection 6 slightly but did not affect its substance.

3 The 360 hours included 10 hours by the firm of Plunckett & Cooney, which are not disputed.
4 As previously discussed, Mr. Ackerman possessed complete authority under his retainer agreement to retain

co-counsel. During closing arguments on this issue, Mr. Carson advised the court that defendant's corporate
counsel also approved his retention at his usual rate ($525/hour).

End of Document © 2021 Thomson Reuters. No claim to original U.S. Government Works.
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1996 WL 33347677
Only the Westlaw citation is currently available.

UNPUBLISHED OPINION. CHECK
COURT RULES BEFORE CITING.

Court of Appeals of Michigan.

In re: HAHN DRAINAGE DISTRICT.
DRAVES BRANCH OF THE

HAHN DRAIN, Plaintiff-Appellee,
v.

Joe C. BOGEL, Defendant-Appellant.

No. 173316.
|

Dec. 20, 1996.

Before: WHITE, P.J., and MARKEY and R.M. PAJTAS, *  JJ.

[UNPUBLISHED]

PER CURIAM.

*1  Defendant appeals the circuit court's order awarding him
$1,870 in attorney fees and $20.40 in costs in this action
brought under the Uniform Condemnation Procedures Act
(UCPA), M.C.L. § 213.51 et seq.; MSA 8.265(1) et seq. We
affirm.

I

Plaintiff filed its complaint on May 20, 1992, alleging that
it was necessary to secure defendant's property for public
drainage purposes in order to improve and maintain the
Draves Branch of the Hahn Drain. The complaint named
only defendant and alleged that plaintiff had made a good-
faith written offer to purchase the property, that plaintiff “has
been unable to agree with all of the persons interested in
said parcels of property for the purchase of said interest,”
and that plaintiff had deposited an amount estimated to be
just compensation with the Midland County Treasurer. A
Statement of Necessity and a Declaration of Taking were
attached to plaintiff's complaint, the latter stating that the
estimated just compensation for a permanent easement on

defendant's property is $666, and for a second, temporary
easement, $100.

Defendant filed an answer to plaintiff's complaint and a
motion to review necessity on June 24, 1992. Defendant's
answer denied that plaintiff's offer was a good-faith offer,
denied that plaintiff had extended an offer to all parties
holding an ownership interest in the subject property, and
denied that the proposed drain extension was necessary.
Defendant's motion to review necessity argued in pertinent
part that plaintiff had failed to join all the owners of the subject
property and that plaintiff's offer to defendant was insufficient
to constitute a good-faith written offer, and requested that the
court determine there was no necessity for the acquisition and
award defendant costs and actual attorney fees.

Six days later, defendant filed a motion for summary
disposition, arguing that the circuit court lacked jurisdiction
over the necessary persons and property because plaintiff did
not name both defendant and his wife, Barbara Bogel, who
owned the property as tenants by the entireties. Defendant's
motion further argued that the circuit court lacked subject
matter jurisdiction because a good-faith written offer was not
made to the owner prior to the filing of plaintiff's complaint
as required by the UCPA, i.e., the only offer presented was
solely to defendant and was grossly inadequate, and no offer
at all had been made to the tenants by the entireties. Finally,
defendant argued that plaintiff's complaint failed to state a
claim on which relief could be granted because the complaint
failed to include and name the owners of the property, which
were known to plaintiff. Defendant sought actual attorney
fees and “other expenses” under the UCPA.

Plaintiff's answer to defendant's motion for summary
disposition admitted that Barbara Bogel was “inadvertently
omitted” from the pleadings. Plaintiff then moved to amend
its complaint to add Barbara Bogel as a party.

*2  Defendant's answer to plaintiff's motion to amend
its complaint argued that plaintiff's complaint should be
dismissed without prejudice and its motion to amend denied.
Defendant again argued that the circuit court lacked subject
matter jurisdiction to consider plaintiff's motion and that
plaintiff's motion failed to state a claim on which relief can be
granted. Defendant further argued that on December 12, 1990,
the date the hearing had been held to determine the necessity
of the proposed drain, the township tax assessment roll
showed “Bogel, Joe C. et ux” as owners of the land at issue;
that Barbara Bogel was entitled to notice and had the right to
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be heard at such hearing, and that plaintiff's failure to provide
her with notice of the hearing denied her and defendant due
process and equal protection. Defendant's answer also argued
that plaintiff's complaint and attempt to amend its complaint
were void for plaintiff's failure to provide Barbara Bogel
the required notice of the prior hearing. Defendant sought
expenses and “actual reasonable attorney fees” under the
UCPA.

At a hearing on October 2, 1992, the circuit court ruled that
it would dismiss the action without prejudice, stating the
following:
THE COURT: All right.

It's my opinion based upon conference that we had in
chambers, which was very procedurally academic, um, the
parties agree and the Court agrees that this matter should be
re-filed in Circuit Court, and that's with the understanding that
there is an additional defendant that should be added.

I'm uncertain-I don't have the name, but in any event, it's the
wife of Joe C. Bogel. And the present matter will need to be
dismissed.

And then there are various things that, once again, will have
to be raised by the Defendant.

We're not deciding at this time whether the determination as
to necessity was procedurally proper. None of those are being
decided at this point in time, because I don't have jurisdiction
to decide it.

But undoubtedly, those issues will come up.

Now, does that fairly state it?

MR. SCHNEIDER [counsel for defendant ]: Only thing I
would add is it is dismissed without prejudice so that he may
re-file, your Honor.

THE COURT: Definitely without prejudice. Thanks.

MR. SCHNEIDER: As you have stated the reason on the
record. I'm going to try to write it in an order, your Honor.

THE COURT: It's not necessary.

MR. SCHNEIDER: And I want to inform the Court I will
file an additional petition concerning costs and attorney fees
where I can give him the itemization of that and then you can
decide it at another hearing.

THE COURT: Yeah, we can visit that at a later time if it's
necessary.

MR. BROWN: Thank you, your Honor.

THE COURT: Thank you. You're welcome.

The circuit court's October 14, 1992 order dismissing
plaintiff's complaint recited its determination that it lacked
subject matter jurisdiction:
... after hearing arguments of counsel in chambers, the
Court determining it lacked subject matter jurisdiction, and
the parties agreeing that the above-entitled matter may be
dismissed without prejudice,

*3  IT IS ORDERED AND ADJUDGED that the above
entitled matter is dismissed without prejudice,

IT IS FURTHER ORDERED that Defendant's request for
expenses and actual reasonable attorney fees pursuant to
[UCPA] M.S.A. § 8.265(16)(2) shall be considered by the
Court at a further hearing upon Defendant filing his petition
itemizing such request.

Defendant filed a motion for attorney fees and expenses,
with interest, under the UCPA. Defendant's motion argued
that plaintiff commenced the instant action without including
defendant's wife, that defendant had successfully challenged
the legal sufficiency of the proceedings and plaintiff's right
to acquire the property, and that the court had dismissed
said action. Defendant argued he had incurred attorney fees
and the expense of an expert witness, for which the UCPA
mandates that the court order plaintiff to reimburse defendant.

Defendant's brief in support of his motion argued that plaintiff
did not acknowledge to the court until the time of the
summary disposition hearing that due to its admitted error
in not naming Barbara Bogel, the circuit court may not have
subject matter jurisdiction, and that this “forced Defendant
to be prepared to prove each of his grounds for Summary
Disposition” and to subpoena and require that his expert
witness be prepared up to the time of the scheduled hearing.
Defendant argued that the UCPA makes mandatory that the
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court order plaintiff to pay defendant actual attorney fees
and expenses for his expert witness which the court finds
reasonable. Defendant attached to his motion an itemized
statement, which set forth the dates, times, and subject
matter of defense counsel's preparation through October 2,
1992, totaling 30.3 hours at $110 an hour, or $3,333.00.
The statement also set forth expenses of $38.80. On the
following day, October 23, 1992, defendant filed an amended
itemized statement reflecting time expended through October
19, 1992, and estimating time for attendance at the subsequent

hearing. 1  The amended itemized statement set forth hourly
charges of $4,103.00 for 37.3 hours at $100 an hour, and
expenses of $38.80.

At a hearing on November 25, 1992, the circuit court
responded to argument from defendant's counsel:
THE COURT: You're going to have to defend Joe [sic] Joe
Bogel in any event. The work that you have done, with the
exception of having to do certain things because the wife
wasn't joined, you were going to have to do any way [sic].
He was served properly. I mean, he was given-what is that
preliminary thing they have to give them, a good faith offer?

MR. BROWN: Good faith offer.

THE COURT: And, um, the, so those are things that if you
had, if-if they don't prevail ultimately then you can have those
expenses, those attorney fees. But that's something that you
have just done preliminary, if you will, I mean whether you do
it in the lawsuit or whether you do it in the next one, you know,
if you didn't start another lawsuit you cover everything. But
I don't think it's really fair when you've done all the research
for the second lawsuit to just compensate you for it because
you got it dismissed. That-I have trouble with that.

*4  MR. SCHNEIDER: Well-

THE COURT: I have no difficulty with giving you the money
for coming here for that summary disposition and for the
research you had to do on that issue because they made a
mistake. They'll say maybe differently. I don't know what
they'll say. But as far as I'm concerned, they had made a
mistake in not joining Mrs. Bogel.

So for that, you should receive compensation. But not for the
whole thing. I'm just not going to let that fly.

... I'm holding it in abeyance. I am just not going to award it
at this time.

... And I'm not going to get into all of it, because if they
do it properly the next time, then you've already paid for
it. And if they lose, meaning the Plaintiffs, then you can be
compensated. But not at this point in time.

If they said, well, we're not evening [sic] be going to be
starting it again, then you would have a right for everything at
this point in time. But that would be like saying, okay, now I'm
going go to pay him his attorney fees and all of his expenses
and they go ahead and win in this second suit. That is not the
intent here of this law.

MR. SCHNEIDER: But the way it was handled, we were
sandbagged in because they never acknowledged until in your
chambers the day at trial that we didn't have to do that-all that
other work, your Honor.

THE COURT: That's why I'm going to give you the money
that you wasted because they sandbagged you. And that's just
going to the issue of the wife. You wouldn't have had to be
here that today [sic]

The circuit court entered an order for adjournment sine die on
November 25, 1992, which stated in pertinent part:
IT IS ORDERED that Defendant's attorney fees and expenses
are allowed subject to further review by the Court as to their
reasonableness. Defendant's attorney shall file an affidavit
itemizing such fees and expenses that were in regard to said
issues.

IT IS FURTHER ORDERED that this shall not be the final
order of the Court on Defendant's Motion, and that a further
hearing thereon is adjourned sine die, to be rescheduled
by either party after Plaintiff files a similar action versus
Defendant and his wife as represented by Plaintiff. [Emphasis
added.]

Plaintiff filed a second suit in December 1992, naming both

defendant and Barbara Bogel. 2  The circuit court denied
defendant's motions to review necessity and dismiss the
complaint on grounds of inadequacy of plaintiff's offer to
purchase and lack of notice to Barbara Bogel of the hearing
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held to determine necessity. Following denial of defendant's
motions, defendant requested that the circuit court decide his
motion for entry of order for payment of attorney fees. On
May 13, 1993, the circuit court entered an order temporarily
denying defendant's motion “consistent with the continuing
previous ruling of the Court that Defendant may hereafter,
by Motion accompanied with Affidavit, seek an Order for
payment of certain attorney fees in this cause after the
final resolution of Plaintiff's Complaint in the matter of said
Plaintiff v Joe C. Bogel and Barbara M. Bogel, Defendants,
File No. 92-001709-CC-B, for the acquisition of property or
property rights.”

*5  The second action settled on the day trial was to
commence, and was dismissed with prejudice. The transcripts
before us state that the settlement figure in the second action
included attorney fees pertinent to that action.

Defendant filed a third motion for determination and order for
payment of attorney fees, requesting $3,892.40. Defendant
also requested interest. The motion attached two affidavits,
one setting forth total attorney fees and costs in the first
action of $5,262.00, and the second itemizing attorney fees
and costs requested pursuant to the court's ruling permitting
attorney fees and costs only related to the non-joinder of
Barbara Bogel and the lack of subject matter jurisdiction. The
second affidavit included fees and costs totaling $3,892.40,
35.2 hours at $110 an hour, ($3,872.00) plus $20.40 for costs.

The following colloquy transpired at the October 15, 1993
hearing:
[Defense counsel ]: ... But just to kind of refresh your memory.
And what you had said before when we appeared you were
going to limit the attorney fees, although the statute made it
mandatory, you were going to limit those to the work that I did
on those issues which involved the dismissal of the first suit.

And I'm saying that involved two things. No subject matter
jurisdiction, because they didn't make any offer to Mrs. Bogel;
and two, they didn't include her as a party even in the lawsuit.

And what you asked me to do before, which I've done, is to
break those out in the form of affidavit. So what I've done,
to refresh your memory, I've got two affidavits. One is to the
entire work that I've done on this case, and the other one is to
limit it to what, at least in my opinion, I necessarily had to do
to bring those issues before the Court which you did decide
the dismissal on.

And if you're consistent, of course, with your prior opinion,
what I would be asking you to do is to grant those on that
one affidavit, that's the smaller amount. Of course, Mr. Bogel
here would prefer the whole amount. That is evident. But I
am being candid with you. That is what at least your prior
decision was.

And so that's why we're back and we're asking that we get an
order for payment of those fees.

THE COURT: Well, Mr. Schneider, before we have Mr.
Brown talk, are you saying that I made a determination that
there was not subject matter jurisdiction and to [sic] they had
to start it over because of that?

MR. SCHNEIDER: Yes, your Honor.

THE COURT: Because of the failure to make an offer? Wasn't
it just an offer on the wife though because the wife hadn't been
included?

MR. SCHNEIDER: Yeah, that's what that-

THE COURT: So that is all included in it.

MR. SCHNEIDER: See that's what the Escanaba case, [sic]
said.

THE COURT: Okay.

MR. SCHNEIDER: That the condemnation statute requires
the good faith offer to be made before you even start your suit.
Well, there were [sic] no offer at all to Mrs. Bogel. That was
the basic defect.

*6  THE COURT: I'm sorry we have to go through this route,
Mr. Schneider, but I find your fee to be exceptionally high for
what I think should have been done, and that's why I'm going
to have to ask you these questions.

MR. SCHNEIDER: Okay.

THE COURT: What was your total attorney fee in this case?

MR. SCHNEIDER: That's on the other affidavit. $5,262.
Well, that's with some witness fees and costs and things. The
fees itself, $5,203 with cost expended $5,262.

And I have it all itemized for you on that affidavit.
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THE COURT: Okay. And I saw that affidavit.

MR. SCHNEIDER: Now the second affidavit-

THE COURT: How much is that?

MR. SCHNEIDER: $3,892.40 including, there's about $20.40
costs on that one.

THE COURT: So-

MR. SCHNEIDER: Filing fees and copy.

THE COURT: Just to correct a procedural problem and to
bring that to the Court's attention, you want almost two thirds
of your total attorney fees paid for by the Defendant?

MR. SCHNEIDER: Yes.

THE COURT: Excuse me, the Plaintiff. It sounds a little bit
out of proportion.

MR. SCHNEIDER: Well, what I really wanted was the whole
thing. But what you decided was I should limit it to the work
that was necessary to do those two things, yeah ...

Plaintiff's counsel argued that defendant's requested fees were
excessive and asked the court to allow only 9.1 hours, for a
total of $1,001.

The court questioned counsel about the settlement in the
second action. Counsel responded that plaintiff had offered
defendant and his wife $600 and the matter settled for $2,750.
THE COURT: $2,750?

MR. SCHNEIDER: Uh-huh.

For the easement and-

THE COURT: These are always interesting to me.

$10,000 worth of attorney fees over a $2,700 deal. That's how
we get our bad name, gentlemen.

The court took the matter under advisement, and on
November 16, 1993, issued a written opinion awarding
defendant $1,870 (seventeen hours at $110 an hour) plus costs
of $20.40, and interest. The court relied on Escanaba & LSR
Co v. Keweenaw, 156 Mich.App 804; 402 NW2d 505 (1986),
and its opinion states in pertinent part:
Mr. Schneider undertook extensive preparation in defense.
The original action was summarily dismissed by this Court
because Draves had failed to join Mrs. Barbara M. Bogel as
a party and the Court found it to be procedurally deficient.
Subsequently, Draves refiled and eventually settled.

... this Court determined that Mr. Bogel was entitled to
attorney fees and expenses pursuant to M.C.L. § 213.66 ...

In the Escanaba case, the trial court found that the Plaintiff
had failed to make a good faith offer. The appellate court
held that “a finding that the condemnation proceedings are
procedurally defective is per se a finding that the proposed
acquisition is improper, and that the trial court does not have
to separately state on the record that it finds the acquisition
improper. To hold otherwise, under the instant circumstances,
places form over substance.” This Court determined that the
original condemnation proceedings were defective due to
Draves' failure to join Mrs. Bogel. The court is bound to
follow the direction of the appellate court in Escanaba [sic]
supra, and hold that the procedural defect creates a per se
determination that the acquisition was improper.

*7  ... Mr. Bogel received compensation under subsection
(3) in the second suit in this action as part of his settlement.
It is the Court's opinion that the Defendant, Mr. Bogel is
entitled to actual reasonable attorney fees and other expenses
incurred in defending against the improper acquisition in the
first suit pursuant to subsection (2). Relying on subsection
(2) of the Act, the Court determined that Mr. Bogel was only
entitled to those attorney fees and expenses incurred that were
directly related to the issue of non-joinder of Mrs. Bogel.
The Court reasoned that any preparation undertaken in the
first action for the other issues were applied to the second
action, were compensated for under subsection (3) in the
settlement, and were not actual reasonable attorney fees and
other expenses incurred in defending against the improper
acquisition. Granting Mr. Bogel relief under subsection (2)
of the act for those efforts related directly to the non-joinder
issue in the first suit, combined with the relief granted under
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subsection (3) in the second suit, would meet the objective of
the Act and make Mr. Bogel whole.

Mr. Schneider submitted two affidavits in the second motion
for attorney fees and expenses. The first affidavit itemized
all of the preparation and the total bill for Mr. Schneider's
efforts in the first suit. The second affidavit itemized those
preparations undertaken by Mr. Schneider for two issues: first
the non-joinder issue; and second, the inadequate offer issue.
Mr. Schneider's second affidavit equaled approximately 60%
of the total bill. Apposing [sic] counsel offered to pay for 9.2
hours.

Since this Court has determined that Mr. Bogel is only entitled
to attorney fees and expenses related to the issue of non-
joinder, it is this Court's opinion that Mr. Bogel should be
reimbursed by the Plaintiff for attorney fees in the amount of
$1,870 (17 hours at $110/hr) plus costs of $20.40.

Interest is allowed pursuant to M.C.L. § 213.65 ...

... The interest rate shall be applied to the settlement
amount including the award of reasonable attorney fees and
expenses ... The parties will be required to determine the
period of interest, if any, plus the interest amount as the Court
does not have the facts to make these determinations.

On December 21, 1993, the circuit court entered a Judgment
for Attorney Fees and Expenses, awarding defendant “$1,870
of his attorney fees and $20.40 of his costs, which relate to
the issue of non-joinder, and reimbursement for the remainder
of the fees reported in the first and second affidavits of
Mr. Schneider for other issues is denied.” The court further
ordered that interest on the award “is determined pursuant to
the [UCPA] M.C.L. § 213.65, which provides that interest
is waived until Plaintiff takes possession of the premises
awarded to Plaintiff.”

Defendant filed a motion to amend findings and order for
attorney fees, arguing that under the court's previous order
he was entitled to fees and costs on both the issues of non-
joinder and subject matter jurisdiction, and that the applicable
judgment interest statute was M.C.L. § 600.6013; MSA
27A.6013. The circuit court denied defendant's motion and
assessed sanctions against defendant of $700 based on its
determination that the motion constituted a frivolous action
under MCR 2.625 and M.C.L. § 600.2591; MSA 27A.2591.

The court ordered that defendant reimburse plaintiff $700,
allowing plaintiff to deduct that amount from the $1870
award. This appeal ensued.

II

*8  On appeal, defendant argues that the policy of the UPCA
is to place the property owner in as good a position as before
the taking, and that the property owner shall not be made
to suffer for a proceeding he did not initiate for the taking
of his private property. Defendant argues that the court was
disinclined to grant fees, and that it erred in limiting the fees to
those related to non-joinder of defendant's wife, where other
work was reasonably and legitimately done in preparation
for the hearing and in obtaining the order for attorney fees.
Defendant also asserts that the court employed improper
criteria in determining the reasonableness of the fee.

We review the circuit court's award of attorney fees under
the UCPA for abuse of discretion. Dep't of Transportation v.
Robinson, 193 Mich.App 638, 643, 646-647; 484 NW2d 777
(1992). Section 16 of the UCPA provides in pertinent part:
(2) If the property owner, by motion to review necessity
or otherwise, successfully challenges the agency's right
to acquire the property, or the legal sufficiency of the
proceedings, and the court finds the proposed acquisition
improper, the court shall order the agency to reimburse the
owner for actual reasonable attorney fees and other expenses
incurred in defending against the improper acquisition.

(3) If the amount finally determined to be just compensation
for the property acquired exceeds the amount of the
written offer as defined in section 5, the court shall order
reimbursement in whole or in part to the owner by the
agency of the owner's reasonable attorney's fees, but not in
excess of 1/3 of the amount by which the ultimate award
exceeds the agency's written offer as defined by section 5.
The reasonableness of the owner's attorney's fees shall be
determined by the court. [MCL § 213.66; MSA 8.265(16).]

We conclude that the court arrived at a reasonable formula
when it limited the attorney fee award in the first action to the
issues of non-joinder and subject matter of jurisdiction. The
court's bifurcated approach to the two actions was reasonable,
as was the court's determination that because the substantive
matters were settled in the second suit, in which defendant
received a separate attorney fee under the statute, limiting
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defendant's compensation in the first action to fees relating
to the technical issues rendering plaintiff's first suit deficient
would adequately make defendant whole.

We recognize the circuit court's discretion in determining both
a “reasonable” attorney fee and sanction award and find no
abuse of discretion here. MCL 213.66(2); MSA 8.265(16);
Escanaba, 156 Mich.App at 813-815.

III

Lastly, we reject defendant's argument, based on Escanaba,
that the circuit court erred in not awarding interest under
M.C.L. § 600.2913; MSA 27A.2913. Flint v. Patel, 198
Mich.App 153, 161; 497 NW2d 542 (1993).

Affirmed. We do not retain jurisdiction.

WHITE, J. (concurring in part and dissenting in part).

WHITE, J.

*9  I concur in the majority's conclusion that the court
arrived at a reasonable formula when it limited the attorney-
fee award in the first action to the issues of non-joinder and
subject matter jurisdiction, and in the majority's rejection of
defendant's interest argument based on Escanaba. I dissent,
however, from the affirmance of the $1,870 fee award
to defendants and the $700 sanction award to plaintiff. I

would vacate the sanctions award and remand for further
proceedings regarding the attorney fee.

The record before us contains no explanation of how the
circuit court reached the $1,870 figure awarded. Further, the
circuit court's ruling appears to have diverged from its order

of November 25, 1992, for reasons that are also unclear. 1

I would remand for redetermination of actual reasonable
attorney fees incurred in the first action for work not
duplicated in the second action. The circuit court should
be required to consider each of the factors articulated in
Wood v. DAIIE, 413 Mich. 573, 588; 321 NW2d 653
(1982), in determining the reasonableness of an attorney fee
award. In Re Condemnation of Property, 209 Mich.App 336,
341-342; 530 NW2d 183 (1995). I recognize the circuit court's
discretion in determining what is a “reasonable” attorney fee,
but also note that the policy is to allow full compensation of

all actual reasonable attorney fees. 2  MCL 213.66(2); MSA
8.265(16); Escanaba, 156 Mich.App at 813-815. There are
times when the reasonable fee for services may exceed the
amount in dispute.

I would vacate the circuit court's award of $700 in sanctions
to plaintiff. In light of the wording of the court's November
25, 1992 order, defendant's motion was not frivolous.

All Citations

Not Reported in N.W.2d, 1996 WL 33347677

Footnotes

* Circuit judge, sitting on the Court of Appeals by assignment.
1 The itemized statement mistakenly states the date of the subsequent hearing as October 22, 1992. The

hearing was held on November 25, 1992.
2 The record of this second action is not before us. The parties refer to it in their briefs, and it is from the briefs

and transcripts in the first action that we glean this information.
1 The November 25, 1992 order allowed attorney fees and expenses “in regard to the admission [sic] of

Defendant's wife as a necessary party and lack of subject matter jurisdiction due to Plaintiff's failure to make
a good faith written offer prior to commencement of the action.” The court's November 16, 1993 opinion,
however, allowed attorney fees and expenses only as “directly related to the issue of non-joinder of Mrs.
Bogel.”
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2 I understand the circuit court's consternation with the time spent in determining attorney fees where so little
money was involved. Nevertheless, remand is necessary for explanation of how the figure awarded was
reached. Wood, supra.

End of Document © 2021 Thomson Reuters. No claim to original U.S. Government Works.

App. 341b

R
EC

EIV
ED

 by M
SC

 12/20/2021 10:30:09 A
M



S & M Machinery, Inc. v. Paravis Industries, Inc., Not Reported in N.W.2d (2007)

 © 2021 Thomson Reuters. No claim to original U.S. Government Works. 1

2007 WL 490951
Only the Westlaw citation is currently available.

UNPUBLISHED OPINION. CHECK
COURT RULES BEFORE CITING.

Court of Appeals of Michigan.

S & M MACHINERY, INC., Plaintiff-Appellant,
v.

PARAVIS INDUSTRIES, INC., Defendant-Appellee,
and

Dynamic Machine of Detroit, Inc., Defendant.

Docket No. 266316.
|

Feb. 15, 2007.

Oakland Circuit Court; LC No.2002-007894-AV.

Before: KELLY, P.J., and DAVIS and SERVITTO, JJ.

Opinion

PER CURIAM.

*1  Following an order of remand from our Supreme Court

in docket no. 258309, 1  plaintiff appeals as on leave granted
from the district court's orders granting summary disposition
in favor of defendant and imposing sanctions on plaintiff
and the circuit court's order dismissing its claims of appeal
from orders. Because summary disposition was appropriate
in defendant's favor and the circuit court did not clearly err in
dismissing plaintiff's appeals, we affirm.

This case arises out of the alleged breach of an oral
contract concerning the sale of a wire electric discharge
machine (EDM). In January 2002, plaintiff learned that
Lunar Industries was in need of an EDM. Plaintiff, a used
machinery dealer, knew of an available EDM owned by
defendant. According to Mark Conway, a salesperson for
plaintiff, defendant was willing to sell the EDM for $95,000,
and any amount plaintiff obtained above that price from a
buyer would go to plaintiff. Plaintiff claims that it offered
the EDM to Lunar Industries for $110,000 and, following
an inspection, Lunar Industries indicated they were very
interested in the machine, but wanted to have a weekend to
deliberate. According to Conway, defendant agreed to hold
the machine over the weekend. However, defendant actually
sold the machine to another dealer on the same day it allegedly

agreed to the hold. That dealer then completed the sale to
Lunar Industries.

Plaintiff brought a breach of contract action against defendant
claiming that defendant had violated an option contract
to hold the machine for the weekend. The district court
concluded that there was no evidence of a valid contract
other than Conway's “self serving statement” and granted
defendant's motion for summary disposition. The district
court also granted a motion for sanctions brought against
plaintiff. Plaintiff thereafter appealed the district court's
rulings to the circuit court. The circuit court issued an opinion
concluding that it did not have subject matter jurisdiction to
hear plaintiff's appeals because they were not timely filed. The
circuit court also noted that it could treat the untimely claim
of appeal as an application for leave to appeal, but declined
to do so “because of the Plaintiff's unexplained dilatory and
procedurally improper handling of this entire appeal.” On
reconsideration, the circuit court determined that plaintiff's
appeal from the district court's award of sanctions was timely
filed. However, the circuit court concluded that plaintiff's
claim(s) of appeal were still properly dismissed because of
other procedural defects.

As directed by our Supreme Court, we begin by addressing
plaintiff's underlying claims of error at the district court
level. Defendant moved for summary disposition pursuant to
both MCR 2.116(C)(8) and (10), and the district court did
not specify under which provision it was ruling. However,
because the district court looked at evidence outside of the
pleading to reach its conclusion that dismissal was warranted,
we will treat the motion as granted under MCR 2.116(C)(10).
See Gibson v. Neelis, 227 Mich.App 187, 190; 575 NW2d 313
(1998).

*2  In ruling on a motion for summary disposition under
MCR 2.116(C)(10), “a court must consider the pleadings,
affidavits, depositions, admissions, and other documentary
evidence submitted in the light most favorable to the non-
moving party.” Scalise v. Boy Scouts of America, 265
Mich.App 1, 10; 692 NW2d 858 (2005). Summary disposition
is appropriate under MCR 2.116(C)(10) when “[e]xcept as to
the amount of damages, there is no genuine issue as to any
material fact, and the moving party is entitled to judgment as
a matter of law.” This Court reviews de novo a trial court's
ruling on a motion for summary disposition made pursuant to
MCR 2.116(C)(10). Scalise, supra at 10.
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An option is a continuing offer by which the owner of property
agrees with another that the latter may buy the property at a
fixed price within a specified period, securing the privilege to
buy. Bil-Gel Co v. Thoma, 345 Mich. 698, 708; 77 NW2d 89
(1956). An option is composed of two elements: (1) the offer
to sell, and (2) the completed contract to leave the offer open
for a time certain. Id. Consideration supporting the option
must be distinguished from consideration for the sale in the
event of acceptance. Sulzberger v. Steinhauer, 235 Mich. 253,

257; 209 NW 68 (1926). 2

In Gen Motors Corp v. Dep't of Treasury, 466 Mich. 231,
238-239; 644 NW2d 734 (2002), our Supreme Court stated:
To have consideration there must be a bargained-for
exchange. Higgins v. Monroe Evening News, 404 Mich. 1,
20-21; 272 NW2d 537 (1978). There must be ‘ “a benefit on
one side, or a detriment suffered, or a service done on the
other.’ “ Plastray Corp v. Cole, 324 Mich. 433, 440; 37 NW2d
162 (1949).

In this case, plaintiff failed to present any evidence that there
was consideration supporting defendant's alleged promise to
leave the offer open over the weekend. In fact, plaintiff's
counsel admitted “[i]nitially there was no consideration.”
Accordingly, if such a promise to hold the offer open was
made, it was a nudum pactum, i.e., an unenforceable voluntary
promise. Bailey v. Grover, 237 Mich. 548, 554; 213 NW
137 (1927). Thus, the fact that Conway and defendant may
have disagreed about whether the promise to hold open was
actually made is not a material dispute. Even if a promise
to hold the offer open was made, the offer was not legally
binding because plaintiff exchanged nothing for the offer.

Plaintiff asserts that the district court impermissibly evaluated
Conway's credibility in granting summary disposition in favor
of defendant. However, even if this were true, this Court will
not reverse where the correct result was reached, even if for
the wrong reason. Lane v. KinderCare Learning Centers, Inc,
231 Mich.App 689, 697; 588 NW2d 715 (1998). Plaintiff has
failed to show that the district court erred in concluding that
defendant was entitled to summary disposition as a matter of
law where there is no evidence the alleged option contract was
supported by consideration.
*3  Plaintiff also asserts that the district court erred by

sanctioning it. On appeal, a trial court's finding “that an action
is frivolous is reviewed for clear error.” Kitchen v. Kitchen,
465 Mich. 654, 661; 641 NW2d 245 (2002). MCR 2.625(A)
(2) provides in relevant part that “if the court finds on motion

of a party that an action or defense was frivolous, costs shall
be awarded as provided by MCL 600.2591.” MCL 600.2591
states as follows:

(1) Upon motion of any party, if a court finds that a civil
action or defense to a civil action was frivolous, the court that
conducts the civil action shall award to the prevailing party
the costs and fees incurred by that party in connection with
the civil action by assessing the costs and fees against the
nonprevailing party and their attorney.

(2) The amount of costs and fees awarded under this section
shall include all reasonable costs actually incurred by the
prevailing party and any costs allowed by law or by court rule,
including court costs and reasonable attorney fees.

(3) As used in this section:

(a) “Frivolous” means that at least 1 of the following
conditions is met:

(i) The party's primary purpose in initiating the action or
asserting the defense was to harass, embarrass, or injure the
prevailing party.

(ii) The party had no reasonable basis to believe that the facts
underlying that party's legal position were in fact true.

(iii) The party's legal position was devoid of arguable legal
merit.

(b) “Prevailing party” means a party who wins on the entire
record.

A determination of frivolousness must be assessed based on
the circumstances at the time the claim was made. Jerico
Constr, Inc v. Quadrants, Inc, 257 Mich.App 22, 36; 666
NW2d 310 (2003). “The frivolous claims provisions impose
an affirmative duty on each attorney to conduct a reasonable
inquiry into the factual and legal viability of a pleading before
it is signed.” Attorney General v. Harkins, 257 Mich.App 564,
576; 669 NW2d 296 (2003).

A quick review of the law of option contracts would have
revealed to plaintiff's counsel the necessity of consideration
to support the option. Bailey, supra at 554. Plaintiff's
counsel admitted that there was no consideration for the
option. Accordingly, he should have known that his claim
of breach of contract was devoid of arguable legal merit.
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MCL 600.2591(3)(a)(iii). Further, the fact that some evidence
was presented suggesting that plaintiff may have been
more willing to bring an illegitimate claim because of
the relationship between plaintiff's president and plaintiff's
counsel further supports the district court's conclusion.
Considering the foregoing, the district court's decision finding
this action frivolous was not clear error. Kitchen, supra at 661.

As to the circuit court's dismissal of his appeal, plaintiff
does not dispute that one of its appeals from the district
court was not timely filed, but instead argues that its claim
of appeal from this ruling should have been treated as an
application for leave to appeal pursuant to MCR 7.103 under
the circumstances. A circuit court's decision on an application
for leave to appeal is a discretionary ruling. MCR 7.103(A).

*4  While plaintiff claims that it had good cause for not
timely filing its claim of appeal, we observe that even if
plaintiff was belatedly served with notice of entry of the
district court's summary disposition order, plaintiff should
have known that the order had been entered long before
plaintiff filed its claim of appeal. Notably, plaintiff's counsel
was present at the October 28, 2002 summary disposition
hearing when the district court ruled against plaintiff. The
order was entered eleven days later on November 8, 2002,
after plaintiff failed to respond to a request for stipulation
and then failed to object to entry of the order pursuant to
MCR 2.602. Had plaintiff been concerned about preserving
its appellate rights, it might also have inquired about entry of
the order at the motion hearing on costs held on November
25, 2002. However, plaintiff failed to inquire until December
4, 2002, and did not file its claim of appeal from the ruling
until December 20, 2002.

In addition, although plaintiff may have been relying on
defendant's stipulation to toll the time available to appeal,
plaintiff should have known that the circuit court would
not have subject matter jurisdiction over an untimely claim
of appeal, Krohn v. Saginaw, 175 Mich.App 193, 196; 437
NW2d 260 (1988), and that subject matter jurisdiction cannot
be conferred by stipulation, In re AMB, 248 Mich.App 144,
166; 640 NW2d 262 (2001). Considering the foregoing facts,
the circuit court could have concluded that the reason for
the delay did not justify granting leave, especially in light of
the lack of merit in the claim of appeal as discussed above.
MCR 7.103(B)(5), (6). Thus, the circuit court did not abuse
its discretion by refusing to consider defendant's claim of
appeal from the district court's summary disposition ruling as
a meritorious application for leave to appeal.

Plaintiff further argues that the circuit court erred in
dismissing its timely claim of appeal from the district court's
award of sanctions on the basis of allegedly minor procedural
irregularities. We disagree.

In dismissing plaintiff's claim of appeal from the district
court's award of costs, the circuit court first looked to the
fact that plaintiff had failed to request a full transcript in
accord with MCR 7.101(C)(2)(d) without seeking leave to
order a lesser portion. The circuit court also observed that
plaintiff had apparently failed to file the claim of appeal, the
transcripts, or a reporter's certificate with the district court
in accord with MCR 7.101(C)(2)(a) and (F)(1), because as
of the date the court decided the motion for reconsideration
(nearly a year after the initial claim of appeal was filed) it had
still not received the district court record. Plaintiff asserts that
although the district court failed to provide the record to the
circuit court, plaintiff cannot be faulted because the relevant
documents were provided to the district court in accord with
MCR 7.101(F).

*5  In any event, the circuit court also noted that plaintiff's
briefs failed to contain specific references to the record in
accord with MCR 7.101(I)(1) and MCR 7.212(C)(6), and
that plaintiff's initial circuit court appellate brief did not
contain copies of the unpublished opinions to which it cited
in accord with MCR 7.215(C)(1). Plaintiff argued that “there
was no record to which Plaintiff could cite.” However, this
statement is clearly belied by the existence of the district court
transcripts that were cited by defendant in its brief to the
circuit court. Moreover, the record includes any pleadings,
MCR 7.212(C)(6), such as the complaint plaintiff has cited in
its appeal to this Court.

Plaintiff finally makes an unpreserved argument that even if
these procedural errors could justify dismissal, under MCR
7.101(G) dismissal can only be after seven days notice, and
dismissal can only be granted by the trial court, i.e., the district
court in this case. However, the circuit court's decision was
not based on MCR 7.101(G). Rather, the circuit court cited
MCR 7.101(P)(1)(b) in dismissing plaintiff's claim of appeal.
MCR 7.101(P)(1) provides that a circuit court may dismiss
an appeal
when it determines that an appeal or any of the proceedings
in an appeal was vexatious because
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(a) the appeal was taken for purposes of hindrance or delay
or without any reasonable basis for belief that there was a
meritorious issue to be determined on appeal; or

(b) a pleading, motion, argument, brief, document, or record
filed in the case or any testimony presented in the case was
grossly lacking in the requirements of propriety, violated
court rules, or grossly disregarded the requirements of a fair
presentation of the issues to the court.

Here, plaintiff's circuit court appellate brief violated court
rules. While the violations were not egregious, MCR 7.101(P)
(1)(b) does not specifically require that violations of court
rules be egregious in order for an appeal to be considered
vexatious. And the violations at issue would have affected the

circuit court's ability to review plaintiff's allegations of error.
Moreover, while the circuit court relied on MCR 7. 101(P)(1)
(b), we note that plaintiff's claim of appeal at least arguably
violated MCR 7.101(P)(1)(a), where plaintiff's underlying
suit was frivolous as discussed further herein. Accordingly,
the circuit court did not clearly err by determining that the
appeal was vexatious and could be dismissed pursuant to
MCR 7.101(P). Davenport v. Grosse Pointe Farms Bd of
Zoning Appeals, 210 Mich.App 400, 408; 534 NW2d 143
(1995).

Affirmed.

All Citations

Not Reported in N.W.2d, 2007 WL 490951

Footnotes

1 S & M Machinery, Inc v. Paravis Industries, Inc, 474 Mich. 912; 705 NW2d 352 (2005).
2 See also Bailey v. Grover, 237 Mich. 548, 554; 213 NW 137 (1927) (concluding that an option was an

unenforceable nudum pactum because it was unsupported by consideration); Mastaw v. Naiukow, 105
Mich.App 25, 30; 306 NW2d 378 (1981) (noting that the parties could have entered into an option contract
supported by consideration to settle a tort claim but failed to do so); Bd of Control of Eastern Michigan Univ
v. Burgess, 45 Mich.App 183, 185; 206 NW2d 256 (1973) (noting that option contracts for the purchase of
land must be supported by valid consideration).

End of Document © 2021 Thomson Reuters. No claim to original U.S. Government Works.
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