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STATE OF MICHIGAN
IN THE 9% JUDICIAL CIRCUIT COURT FOR THE COUNTY OF KALAMAZOO
CONSUMERS ENERGY COMPANY,
Plaintiff,
Case No. 19 UL -CC
v

Hon. Alexander C. Lipsey

BRIAN STORM, ERIN STORM., and LAKE
MICHIGAN CREDIT UNION,

Defendants.

Nikole L. Canute (P68713)
Richard M. Wilson, Jr. (P29717)
Attorneys for Plaintiff

Mika Meyers, rLC

900 Monroe NW

Grand Rapids, MI 49503

(616) 632-8000

COMPLAINT FOR CONDEMNATION OF INTERESTS IN LAND

There is no other pending or resolved civil
action arising out of the transaction or
occurrence alleged in this complaint.
Plaintiff Consumers Energy Company (“Consumers Energy”), through iis attorneys,

hereby states as follows for its complaint for condemnation of interest in land (“Complaint”):

PARTIES, JURISDICTION AND VENUE

1, Consumers Energy is a Michigan corporation and public utility organized and
existing under Public Act 238 of 1923, MCL §§ 486.251, et seq., as amended, for the purposes of
generating, manufacturing, producing, gathering, storing, transmitting, distributing, transforming,
selling and supplying electric energy and gas to the public generally, with a principal address of

One Energy Plaza, Jackson, Michigan 49201.
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8. Upon information and belief, the Property does not lie within a known mineral zone
of iron ore, copper, or coal.
9. On February 22, 2019, Consumers Energy submitted the attached, unitary good

faith offer, pursuant to MCL § 213.55(1), to all Defendants listed above offering to purchase an

easement over thréﬁIr’ﬂrio perty and establishing estimated just compensation of $7,500.00 for such
easement based upon appraisals dated as of February 18, 2019 and June 25, 2018. (Exhibit A:
Good Faith Offer). No Defendant accepted the good faith offer,

10.  The Property is located in Kalamazoo County, Michigan, so venue is proper in this
Court, pursuant to MCL § 213.55(1).

11.  Inconjunction with filing this Complaint, Consumers Energy deposited the amount
of $7,500.00 with the Kalamazoo County Treasurer as estimated just compensation to be disbursed
amongst Defendants as provided by further order of this Court, pursuant to MCL §213.58. A copy
of the Treasurer’s receipt is attached hereto, marked Exhibit B, and incorporated herein by

reference.

GENERAL ALLEGATIONS

12.  Consumers Energy incorporates the allegations of all preceding paragraphs as
though fully restated here.

13,  Consumers Energy is a public utility providing electricity and natural gas to neartly
6.8 million of Michigan’s 10 million residents, in all 68 Lower Peninsula counties,

14.  Specifically, Consumers Energy provides electric service to customers in the City
of Kalamazoo, in Kalamazoo County, which are currently served by Consumers Energy’s 46,000~

volt (“46-kV”) Lindbergh to Phillips 46 kV Line,

02552650 1
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19.  Without this improvement to its electric system, Consumers Energy will be unable
to meet its obligation to provide reliable electric service to customers served by the Lindbergh to

Phillips 46 kV Line.

20,  The form of easement Consumers Energy seeks to obtain in this matter is attached

hereto, marked Exhibit C and incorporated herein by reference.

THE PROPERTY AND INTERESTS TO BE ACQUIRED

21.  Consumers Energy incorporates the allegations of all preceding paragraphs as
though fully restated here.

22.  The specific location in connection with the Property is shown on Exhibit D and
the overall route of the Lindbergh to Phillips 46 kV Line is shown on Exhibit E, attached hereto
and incorporated herein by reference. Together with the other documents attached to this
Complaint, these materials constitute Consumers Energy’s plan showing the property rights to be
acquired through this action.

23. As part of operating the Lindbergh to Phillips 46 kV Line, Consumers Energy has
determined that it is necessary to acquire permanent easements and right of entry across the
Property for vegetation management and the performance of construction and maintenance
activities, as stated in the recorded declaration of taking, attached hereto, marked Exhibit F and
incorporated herein by reference.

24, The easement rights to be acquired generally include a perpetual easement and right
of entry for purposes of cutting, trimming, removing, destroying, or otherwise controlling any or
all trees and brush now or hereafter standing or growing within forty (40) feet of the Lindbergh to
Phillips 46 kV Line (and within eighty (80) feet of the line for danger trees in excess of 35 feet in

height) and that are within the Easement Area (as defined more fully in Exhibit C); for the purpose

02552690 1
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of controlling and prohibiting the construction of buildings and structures within twenty (20) feet
of the Lindbergh to Phillips 46 kV Line; and for purposes of constructing, operating, maintaining,
inspecting (including aerial patrol), surveying, replacing, reconstructing, improving, removing,

relocating, changing the size of, enlarging, and protecting Consumers Energy’s facilities located

on lands adjoining and adjacent to the Property descnbed in this (lémplaint, all as more fully
described on Exhibit C.

25. In accordance with section 5 of the UCPA, being MCL 213.55, Consumets Energy
states that within 21 days after a given Defendant is served (or within 28 days after service by mail
or outside of Michigan, or within such other date set by the Court), if such Defendant wishes to
challenge the necessity of acquisition of all or part of the rights that Consumers Energy seeks to
acquire in the Property for the purposes described in this Complaint, the Defendant may file a
motion asking fhat necessity be reviewed, pursuant to MCL § 213.56(1).

26.  As noted in the good faith offer, Exhibit A, Consumers Energy waives the right to
bring federal or state cost-recovery actions against the current owners of the Property.

COUNT I—CONDEMNATION

27. Consumers Energy incorporates the allegations of all preceding paragraphs as
though fully restated here,

28,  Pursuant to MCL 486,252, the UCPA and other applicable Michigan law,
Consumers Energy is authorized to use the power of eminent domain to acquire property necessary
for conducting its duly authorized business as a puhlic utility.

29, Consumers Energy has made a unitary, good faith offer to Defendants for payment
of estimated just compensation of $7,500.00 in exchange for the necessary rights to be acquired in

the Property, which good faith offer was not accepted.

6
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30. Consumers Energy has deposited the total estimated just compensation of
$7,500.00 with the Kalamazoo County Treasurer, to be disbursed in accordance with the further
order of this Court, pursuant to MCL § 213.58.

31, Consumets Energy has met all requirements of Michigan law necessary to exercise

the powér ;)f e;ninént ddlr-lair;-;’and acquire 1hc sfated iritt;i_'est-s in the Property.

32, Ifatimely motion to challenge necessity is not filed pursuant to MCL § 213.56(1),
necessity for the easement and right of entry for the vegetation management and construction and
maintenance rights sought in this case will be conclusively presumed to exist, the right to have
necessity reviewed or further considered will be waived, and the rights to be acquired in the
Property will vest in Consumers Energy as of the date this Complaint was filed with the Court.

33, Upon confirmation of necessity by the Court, the estimated just compensation
deposited with the Kalamazoo County Treasurer and the right of just compensation will vest in
any Defendants who are entitled to same according to their respective interests in the Property,
and will be paid in accordance with further orders of the Court, pursuant to MCL § 213.58

WHEREFORE, Consumers Energy respectfully requests that the Court enter an order
granting the following relief:

A. Setting a hearing to (1) enter the default of any Defendant that has been properly
served but has not filed a timely response to the Complaint, and if a default is
entered, enter judgment and direct payment to such Defendant of the sum of money
stated in the declaration of taking to be just compensation for the taking according
to the Defendant’s interest in the Property; (2) address any motion challenging

necessity that any Defendant may file in response to the Complaint; (3) determine

02552690 1
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the disposition of any Defendant that could not be located or served; and (4) take
any other action permitted under the UCPA or applicable Michigan law;
Confirming the necessity of the easement and right of entry for vegetation
management and construction and maintenance rights along the Lindbergh to
Phillips 46 kV L;né, that Consumers Energy’s easement rights vested as of the date
it filed the Complaint, and that Consumers Energy may take immediate possession
of its easement rights that were acquired upon entry of the order;
Establishing dates for any necessary pretrial proceedings and trial to ascertain and
determine the amount of just compensation that is owed to any Defendant who has
contested the amount of just compensation offered by Consumers Energy for
acquisition of rights to the Property;

D. Ordering the Kalamazoo County Treasurer to disburse the estimated just
compensation of $7,500.00 in accordance with order of the Court;

E. Taking any further action necessary to effectuate Consumers Energy’s acquisition
of the necessary rights in the Property; and
Awarding any further relief provided under Michigan law.

Respectfully submitted,

Richard M. Wilson, Jr. (P29717)
Attorneys for Plaintiff

Mika Meyers, pLC

900 Monroe NW

Grand Rapids, Michigan 49503
(616) 632-8000

| K .2019
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Consume

One Energy Plaza, Jackson, M| 49201

February 22, 2019
Brian Storm and Erin Storm Lake Michigan Credit Union
2035 Broadway Sandra Jeliniski, CEO
Kalamazoo, MI 49008 5540 Glenwood Hills Parkway SE
Grand Rapids, MI 49512
Lake Michigan Credit Union
Sandra Jelinski, CEO
P.O. Box 2848

Grand Rapids, MI 49501-2848

Re:  Easement for the Protection of Electric Facilities, parcel # 06-29-220-033
Lands in Section 29, T2S, R11W, City of Kalamazoo
Kalamazoo County, Michigan

Dear Property Owners:

Consumers Energy Company (“Consumers Energy™) is in the process of securing certain
rights on the property referenced above (the “Property”). Consumers Energy’s acquisition
of these rights is necessary to maintain the safety and reliability of the existing electric
facilities that are located adjacent to the Property. These electric facilities are necessary to
provide adequate service to Consumer’s Energy’s electric customers. We are writing you
because you are an “owner” under the Uniform Condemnation Procedures Act.

The purpose of this letter is to extend Consumers Energy’s written offer to purchase a
permanent easement for the above rights (the “Easement”). A copy of the Easement that
contains the terms and conditions of the rights being sought is enclosed with this letter.

Consumers Energy has secured the enclosed Appraisal Report for the property affected by
the Easement. Based on the enclosed Appraisal Report, Consumers Energy hereby tenders
a unitary good faith written offer jointly to all owners known to Consumers Energy, as
listed above, in the amount of Seven Thousand Five Hundred Dollars ($7,500.00) (“Good
Faith Offer”) for the Easement,

If your review of the appraisal leads you to conclude that Consumers Energy has not
included items of compensable property or damage for which you intend to claim a right
to just compensation, you must file a written claim with Consumers Energy within 90
days from the date of this Good Faith Offer or within 180 days from the date a

App. 010b
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condemnation complaint is served, whicheyer is later. The taking of this Easement will
not require relocation, so no federal or slate relocation assistance is included in the Good
Faith Offer. If you believe this is incorreet, please contact me as soon as possible.

Consumers Energy waives the right {o bring Federal and Stale cost recovery aclions

agains{ The present owner(s) of the property arising ot vf aretease of hazardous———
substances on the property.

Please call me at (517) 788-2225 if you have any questions. In any event, a representative
of Consumers Energy will be contacting you soon to discuss Lhis offer.

Acceptance of this offer may only be made by a written response to the undersigned. If

this Good Faith Writien OfTer is not accepted by March 25, 2019, a condemnation lawsuil
may be instituted.,

Sincerely,
py Y ;

Beth Eby
Praject Manager Real Fstale Acquisition
Business Services-Real Estate

Attachments: Fasement for the Protection of Electric Facilities
Appraisal Report, Genzink Appraisal Company

App. 011b
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Date:

BRIAN STORM

The foregoing instrument was acknowledged before me in

on

Prepared By:

Ady Simmons, 10-08-2018
Consumers Energy Company
One Energy Plaza

Jackson, M1 42201

02366168 1

Acknowledgment

ERIN STORM

County, lllinois,
by BRIAN STORM and ERIN STORM, husband and wife.
Notary Public
County, lilinois
Acting in County

My Commission expires:

After recording, return to:
Carrie Main, EP7-471
Consumers Energy Company
One Energy Plaza

Jackson, M1 49201

Form REFORM/EAS2EL/MJLI2015

Page 3 of 6
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EXHIBIT A

Owner’s Land

A parcel of land situated and being in the City of Kalamazoo, County of Kalamazoo, State of Michigan described as:

Lot 33 of Humi's University Hills, according to the plat thereof, recorded in Liber 28 of Plats, Page 3, Kalamazoo County
Records. Being part of the Northeast 1/4 of Section 29, T28, R11W.

Parce! ID: 06-29-220-033

NV 60:0€:01 1202/02/2T DSIN A4Q AIATADTY
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EXHIBIT B

Easement Area

An area of land i Lot 33 of Hurni's University Hills Subdivision, as recorded in Liber 28 of Plats, Page 3, in Section 29, Township
2 South, Range 11 West, City of Kalamazoo, Kalamazoo County, Michigan described as follows: Beginning at the Southwest
corner of said Lot 33; thence N.01°07'16"E., on the West line of said Lot, 100.00 feet to the Northwest corner of said Lot;
thence 8.88°52'44"E., on the Notth line of said Lot, 70.08 feet; thence S.00°53'02"W., parallel with the centerline of the
existing 46kV overhead electric line, 100.00 feet to the South line of said Lot; thence N.88°52'44"W., on said South Lot line,

70.49 feet to the point of beginning.

02366168 1 Form REFORM/EAS2EL/MILI2015
Page 5of 6
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SCALE: 1"=30

16 30
Basis of Bearing

Michigan State Flane Coordinate System
South Zone {(NADB3 201 1)
Referenced to Kalamazoo CORS

EASEMENT SKETCH

Lindbergh-Phillps 46 kV Line
Tax ID #06-22-220-033

bt

— CENTER OF SECTION
SECTION 22
125, RIIW

Sx FMATTHEW M™% 3%
5y  SCHUELKE

£V PROFESSIONAL : "E
2=t SURVEYOR
2. No. i
%A, 63594

Revision A (4/27/18) Added No Build, Clear Cut, & Danger Tree easement areas. Added ground shots within easement areas

Surveyor's Notes

1) Property boundary shown s approximate. The lot cimensions shown
hereon are record dimensions provided for reference.

2) The existing 46kV centerhine was located n the field and dimensions
shown from said existing centerline are depicted accurately.

3) Not alfl improvements and uvtilities are shown.

4) Parcel 15 described per title report provided by Consumers Energy.

5) No Build Area - 1029 Sq, Ft., Clear Cut Area - 3029 5q. Ft.
(Incuding 1029 Sq. Ft. of No-Bulld), Danger Tree Area - 4000 5Sq,. Ft.

Legend
Section Corner Property Line
Coniferous Tree  — v — -- Overhead Electric 46kV Line
(O] Deciduous Tree  -——————- - Road R.O.W.
Power Pole +901.5 -- Spot Elevation
————  Guy Anchor 1 -- No Buld Area
Lot Lines — Clear Cut Area
————— Section Line - Danger Tree Area

Consumers Energy

———m

Drawing No. 5B-235 1 9_06-29-220-033

surveying solutions, inc.

Storm Parcel Fllename: 235 | 9base, DWG
NE 1/4 Section 29 Field Crew: BAT/CSD
125, RI1 W Field Book No. 551 #18273
City of Kalamazoo Drawn By: MMS
Date: 4/27/2018
Kalamazoo Co., Michigan Seale: 1" = 30

Sheet | of 3
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EASEMENT SKETCH

Lindberah-Phillips 46 kV Line
Tax |ID #06-29-220-033

" ' 40 [sanciew ave
SCALE: 1"=30 Danger Trees
Basis of Bearing
Michigan State Flane Coordinate System '
South Zone (NAD8&3 201 1) 1
Referenced to Kalamazoo CORS Location Map
Easement Detal | 40 Not to Scale
Clear Cut Basis of Elevation
g(gg;:é,\ll/g;ORNfﬁ NAVD 88 Datum - International Feet
{Derved wa GPS abservation)
T25, RI1W
PARCE] §10G-29-220 032
QWNER' BREIT & IKRISTEN GRINWIS

HOUSE |

PARGEL #06-29-220-033
OWNER: BRIAN & ERIN STORM
LOT 33 OF HURNI'S UNIVERSITY HILLS

SEE DETAIL

| I ! PARCEL #06-29-220-034

OWNLR STLLVEN & WIITNEY BARIGER g}
Surveyor's Notes £
1) Property boundary shown 1s approximate. The ot dimensions shown
CENTER OF SECTION hereon are record dimensions provided for reference.
SECTION 29 2) The existing 46kV centerline was located in the field and dimensions
125 RI IW shown from said existing centerline are depicted accurately.
3) Not all mprovements and vtilities are shown.
4) Parcel 15 described per title report provided by Consumers Energy.
5) No Buld Area - 1029 Sq. Ft., Clear Cut Area - 3029 Sq. Ft.
(Including 1029 Sq. Ft. of No-Build), Danger Tree Area - 4000 Sq. Tt.
%, o
M Legend
: PROFESSIONAL -- Section Corner -- Property Line
-+ SURVEYOR -- Coniferous Tree — 4ev — -- Overhead Electric 46kV Line
2 6;12;94 ¢ (O -- Deciduous Tree  -——————- -- Road R.O.W,
© - Power Pole +901.5 -- Spot Elevation
——— - Guy Anchor 1 -- No Buld Area
-- Lot Lines [7777777] -- Clear Cut Area
—_———— - Section Line " -- Danger Tree Area

Revision A (4/27/18) Added No Buld, Clear Cut, # Danger Tree easement areas. Added ground shots within easement areas.

Drawing No. $B-235 1 9_06-22-220-03:

Consumers Energy Storm Parcel Filename: 235 | 9base.DWG
NE 1/4 Section 29 Field Crew: BAT/CSD
725, RI W Field Book No. SSI| #18273

Drawn By: MMS
City of Kalamazoo Date: 4/27/2016

surveying solutions, inc. Kalamazoo Co., Michigan Secale: 11 = 30"
eoE e Sheet 2 of 3
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EASEMENT SKETCH

Lindbergh-Phillips 46 kV Line
Tax D #06-29-220-033

SCALE; 1"=30"
0 16 30 -
Basis of Bearing
Michigan State Flane Coordinate System . - - 1[
South Zone (NADB3 201 )} “hinad/ e
Referenced to Kalamazoo CORS Locatlon MaP
20 _— U Not to Scale

NORTH 174 CORNER o Build Not to Scale Clear Cut
SECTION 22
725, RI1W

PARCEL #06-29-220-033

50
* AVEI

SEE DETAIL

P.0.B. EASEMENT AREA

FMATTHEW M, 22

- CENTER OF SECTION SCHUELKE = o
SECTION 29 : PROFESSIONAL ~ _
125, Rt W SURVEYOR 'S3

Easement Areas - No.

No Build Area - 1029 5q. Ft.

Clear Cut Area - 3029 5q. Ft.

{Including 1029 5q. Ft. of No-Build)

Danger Tree Area - 4000 Saq. Ft. % %M

Total Easement Area - 7029 5q. Ft.

Legal Description: Easement Area

An area of land in Lot 33 of Hurn's University Hills Subdimsion, as recorded n Liber 28 of Plats, Page 3, m Section 29,
Township 2 South, Range | | West, City of Kalamazoo, Kalamazoo County, Michigan described as follows: Begmning at the
Southwest corner of said Lot 33; thence N.O)°07'1 G'E., on the West line of said Lot, 100.00 feet to the Northwest
corner of said Lot; thence 5.88°52'44'E., on the North line of sad Lot, 70.08 feet; thence 5.00°53'02"W., parallel with
the centerline of the exsting 46kV overhead electric line, 100.00 feet to the South line of said Lot; thence

N.BE°S 2'44"W., on said South Lot hne, 70.42 feet to the point of beginning.
Revision A (472771 8): Added No Bulld, Clear Cut, 4 Danger Tree easement areas. Added ground shots within easement areas

—— Drawing No. 5B-23519_06-29-220-03
Consumers Energy Storm Parcel Fllename: 235 | base. DWG
NE 1/4 Section 29 Field Crew: BAT/CSD
T25, RIIW Field Book No, SSI #18273
City of Kalamazoo Drawn By: MMS
Date: 4/27/201&
surveying solutions, inc. Kalamazoo Co., Michigan Scale: 1" = 30
Sheet 3 of 3
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APPRAISAL REPORT:

Brian and Erin Storm
2035 Broadway Avenue
City of Kalamazoo
Kalamazoo County, Michigan

Lindbergh to Phillips Project

App. 021b
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GenzINK APPRAISAL COMPANY

Market Analysis Real Estate Appraisal Consulting

February 18, 2019

Ms. Beth Eby

Consumers Energy Company
One Energy Plaza

Jackson, MI 49201

RE:  Appraisal Report: Brian and Erin Storm, 2035 Broadway Avenue, City of Kalamazoo,
Kalamazoo County, Michigan, Lindbergh to Phillips Project

Dear Ms. Eby:

The purpose of this Appraisal Report is to determine the market value of the fee simple estate
before the taking, and the market value of the fee simple estate (subject to an easement for the
protection of electric facilities) after the taking, as of October 25, 2018. The taking consists of
an easement for the protection of electric facilities.

The primary intended user of the appraisal is Consumets Energy Company. The sole intended use
of the appraisal is to assist the client in determining just compensation to be paid to the property
owner as a result of the taking. The appraisal is not intended for any other use or to be relied upon
by any other party.

Based upon the location of the easement and the property rights granted, we determined there is
no diminution in value to the remaining property and building improvements, after the taking.
Therefore, the subject property will be appraised “as vacant land” in the valuation analysis
before and after the taking.

This is an Appraisal Report, which is intended to comply with the reporting requirements set
forth under Standards Rule 2-2(a) of the Uniform Standards of Professional Appraisal Practice.
The appraiser is not responsible for unauthorized use of this report.

Data, information and calculations leading to the value conclusion are incorporated in the repott
following this letter. The report, in its entirety, including all assumptions and limiting
conditions, is an integral part of, and inseparable from, this letter.

The following appraisal sets forth the most pertinent data gathered, the techniques employed and
the reasoning leading to the opinion of value. The analyses, opinions and conclusions were
developed based on, and this report has been prepared in conformance with, our interpretation of
the guidelines and recommendations set forth in the Uniform Standards of Professional Appraisal
Practice (USPAP), the requirements of the Code of Professional Ethics and Standards of

1009 44" Street, SW, Suite 107 Grand Rapids M| 48509 Phone (616) 261-5000 Fax (616) 261-5045
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Ms. Beth Eby
February 18, 2019
Page 2

Professional Appraisal Practice of the Appraisal Institute, and the Uniform Condemnation

Procedures Act (UCPA).

The market values of the fee simple estate, both before and after the taking, as of October 25,
2018, are as follows:

Before and After Values

Vacant Land Market Value Before Taking $52,000
Vacant Land Market Value After Taking - $44.500
Difference $7,500
Loss of Trees and Landscaping + 350
Total $7,500

(1) Subject to an easement for the protection of electric facilities.
(2) Value of landscaping was provided by Aurora Design and

Appraisal, LLC.

The market value, after taking, is based upon the hypothetical condition that the easement for the
protection of electric facilities is in place as of the effective date of value. If this condition is not

in place, the value conclusion could be impacted.

Loss of trees and other damages, if any, caused by Consumers Energy Company's use of the
easement for the protection of electric facilities, if any, will be handled separately from this

appraisal by Consumers Energy Company.

Tn Michigan, appraisers are required to be licensed and are regulated by the Michigan
Department of Licensing and Regulatory Affairs, P.O. Box 30018, Lansing, Michigan 48909.

Sincerely,

GENZINK APPRAISAL COMPANY

J effrey G. Genzink, MAI
Certified General Real Estate Appraiser

jgg/ads

1009 44" Street, SW, Suite 107  Grand Rapids Ml

Michael A. Tyska, MAI
Certified General Real Estate Appraiser

49509 Phone (616) 261-5000 Fax (616) 261-5045
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SECTION I. SUMMARY OF SALIENT FACTS

Aerial View — Before Taking

Source: City of Kalamazoo GIS (2013 Imagery)

Location: 2035 Broadway Avenue, City of Kalamazoo, Kalamazoo County,
Michigan
Owner: Brian and Erin Storm
Type of Property: Residential
Zoning: RS-5, Residential Single-Dwelling
Permanent Parcel No.: 06-29-220-033
Property Rights Appraised
Before Taking: Fee simple estate
After Taking: Fee simple estate (subject to an easement for the protection of

electric facilities)

Description - Before Taking: The mostly level site is rectangular in shape and contains 17,500
SF (0.402 acres) of net land area, excluding road right-of-way.
The site has 100 feet of frontage along Broadway Avenue. The

property is improved with a single-family residence.
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Extraordinary Assumption:

Hypothetical Condition:

None

The market value, after taking, is based upon the hypothetical
condition that the easement for the protection of electric facilities
is in place as of the effective date of value. If this condition is
not in place, the value conclusion could be impacted.

Intended User:

Intended Use:

Appraisal File No.:

Consumers Energy Company

To assist the client in determining just compensation to be paid
to the property owner as a result of the taking.

4117-18
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SECTION 1V. DESCRIPTION OF PROPERTY - BEFORE TAKING

The subject property can best be visualized by the following aerial view and subject photos located

in the Addendum section of this report.

Aerial View — Before Taking

Source: City of Kalamazoo GIS (2013 Imagery)
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Physical Possible Use: The subject site has good functional utility for residential use. The U.S. Fish
and Wildlife Service National Wetlands Inventory indicates there are no apparent wetlands located
on the subject property and the appraisal assumes that the soils are suitable to support future site and
building improvements. Municipal water, sanitary sewer, electric, natural gas and telephone service

are available to the property.

Financial Feasibility/Maximum Profitability: Based upon the legally permissible and physically
possible uses, the research completed for vacant land sales indicates residential use provides maximum
profitability for the subject. Therefore, it is our opinion that the highest and best use of the subject site,

as vacant, before taking, is for residential use.
Highest and Best Use as Improved: The property is improved with a single-family residence,

which is considered maximally productive. Therefore, the highest and best use of the subject

property, as improved, before taking, is for continued residential use.

17
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SECTION VI. DESCRIPTION OF PROPERTY - AFTER TAKING

The market value, after taking, is based upon the hypothetical condition that the easement for the
protection of electric facilities is in place as of the effective date of value. If this condition is not in

place, the value conclusion could be impacted.

The taking consists of an easement for the protection of electric facilities. The total easement area
contains 7,029 SF, excluding easement area located in the road right-of-way. The easement area
includes 1,029 SF of no build and clear cut area, 2,000 SF of clear cut only area and 4,000 SF of
danger tree area. The building improvements are located outside of the no build easement area.

The subject property, after taking, can best be visualized by the following easement sketch. A
complete copy of the easement sketch is located in the Addendum section of this report.

Easement Sketch
|
: HOUSE
PARCEL #06.28-220.033
OWNER: BRIAN & ERIN STORM
LOT 33 OF HURNI'S UNIVERSITY HILLS

SEE DETAIL

—_ -~ Section COrNer  emmmmmem  Property Line

g¢ - Conferous Tree —asv—  Overhead Electric 46KV Line
i () -- Decduous Tree -———-——- Road R.OW.
o - Power Pole +301 5 Spot Elevation
¢——— -« Guy Anchor [ — No Bulld Area
- Lot Lines Clear Cut Area
- -—— - Section Line ————  DangerTree Area
20
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NV 60

v of Adjustments - Vacant Land Sales (Before Taking)
Subiecl Coma No 1 Comp No. 2 Comp No. 3 Como Na 4 Comao No §
Comparable Reference No. 3009939 3010291 3008233 3009934 3010282
Location
Street Number 2035 210 3521 2334 1911 2292
Slreet Narme Eroadway Avenue Albany Sireet Lowden Sireet Amberst Avenue Sleams Avenue Shelter Pointe Drive
City/Townshlp Cily of Kalamazon City of Kalamazao City of Kalamazoa City of Kalamazeo City of Kalamazoa City of Kalarmazoo
Counly Kalamazoo Kalamazoo Kalamazoo Kalamazoo Kalarmazoo Kalamazoo
School Disfrict Kalamazoo Kalamazoo Kalamazoo Kalarazoo Kalamazoo Kalamazao
Sales Datz
Property Rights Fee Simple Fee Simple Fee Simple Fee Simple Fee Simple Fee Shmple
Finaneing Terms Cash Cash Cash Cash Cesh Land Contrac
Conditions of Sale Arm's Length Arm's Length Arm's Lengih Arm's Length Arm's Length Armi's Length
Sale Price $4,000 $8,000 $10,000 $22,000 $55,000
Cash Price $4,000 $8,000 $10,000 $22,000 $55,000
Sale Date 10/25/2018 5M&2017 4i2512018 9/15/2017 712772017 10/10/2018
S:te Description
Access Average Average Average Average Avarage Average
Physical Location Interior Camer Interior Interior Corner Interior
Net Land Area (Acres) 0402 o208 0.145 0.165 0.181 0.335
Net Land Area (SF) 17,500 8,990 6,200 7,200 8,308 14,593
Primary Street Frontage (Feet) 100.00 116.00 45.00 45.00 115.50 150.39
Street Name Broadway Avenue Albany Street Lowden Sireel Amherst Avenue Steams Avenue Shelter Points Drive
Shape Reclangular Rectangular Rectangufar Reclangular Rectangular Iregular
Topography Moslly Leve] Mostly Level Moslly Leval Mostly Level Mostly Level Mostly Leve!1o Sloping
Zoning RS-5, Residentia) Single-Dwelllng RM-15, Residential Mulii-Dwalling RS-5, Resid=ntial Single-Dwalling RS-5, Residenllal Single-Dwelling RM-15 Residenilal Muli-Dwell g RS-5, Residential Single-Dwelling
Fulurz Land Use R1, Residential R2, Residential R4, Residentlal R1, Residental R2, Residential R1, Residenlial
Utilities
Waler Public Public Public Public Public Public
Sewer Pubfic Putlic Pubfic Public Public Public
Highesi and Besl Use Single Family Single Family Single Farmly Single Family Single Famly Single Family
Ratios
Land Io Sireet Frontage Ratio 175 78 140 160 72 87
Units of Comparison
Prica/SF « Net Land Area $0.44 $1.27 3139 $2.65 §3.77
Adjustments
Markel Conditians 0.0% 0,00 0,00 a.00 0.00 0.00
Adjusted for Markei Conditions §50.44 §127 .38 32,65 $3.77
Location 0.20 020 0.20 0.20 -0.20
Access 0.00 0.00 0.00 0.00 0.00
Land Area -0.10 -0.10 -0.10 -0.10 0.00
Shape 0.0t a.00 0.0 0.00 0.00
Topography .00 .00 0.00 0.00 0.00
Utilifies ©.00 0.00 0.00 0.00 0.00
Net Adjustment 0.10 0.10 o10 0.10 -0.20
Gross adjusiment 0.20 0.30 D30 D30 0.20
Indication of Value (Price/SF - Nel Land Area) $0.48 §1.40 $1.53 3292 $3.02
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CORRELATION AND CONCLUSION OF VALUE - BEFORE TAKING

The indicated vacant land market values, before taking, of each approach are broken down as

follows:
Cost Approach n/a
Sales Comparison Approach - $52,000
Income Capitalization Approach n/a

Based upon the previous analyses, the vacant land market value of the fee simple estate, before
taking, as of October 25, 2018 is $52,000.
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As a result of the previous discussion, it is our opinion that an easement factor of 20% of the
contributory fee simple market value for the danger tree area (4,000 SF) is appropriate considering

the loss of present utility, the loss of future utility, the accessory tights acquired and the obligations

of the parties related to the easement.

The calculation to determine the diminished value of the easement area is as follows:

Diminished Value of the Easement Area

No Build and Clear Cut  Clear Cut Onlv Danger Tree

Area (SF) 1,029 2,000 4,000

Market Value/SF % $2.97 $2.97 $2.97

Sub-Total $3,056 $5,940 $11,880

Easement Factor  x -70% -50% -20% Total
Total -$2.139 -$2,970 -$2,376 -$7,485

Therefore, the diminished value of the easement area is $7,485.

Sales Comparison Avproach — After Taking Summary
The calculation of the indicated vacant land market value, after taking, is as follows:

Summary — After Taking
Vacant Land Market Value - Before Taking $52,000
Diminished Value of Easement Area -$7.485
Sub-Total $44 515
Rounded $44,500

Therefore, the indicated vacant land value of the fee simple estate (subject to an easement for the

protection of electric facilities), based upon the sales compatison approach, after taking, as of

October 25, 2018 is $44,500.

INCOME CAPITALIZATION APPROACH - AFTER TAKING

The income approach to value converts anticipated future benefits of ownership, typically income
received during a holding period, into a value estimate. The anticipated future income is converted, ot

discounted, to a present value by applying an appropriate capitalization or yield rate. The subject
property is appraised as vacant land. We considered, but did not develop the income capitalization

approach.
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CORRELATION AND CONCLUSION OF VALUE - AFTER TAKING

The indicated vacant land market values, after taking, of each approach are broken down as follows:

Cost Approach n/a
Sales Comparison Approach $44,500
Income Capitalization Approach n/a

Based upon the previous analyses, the vacant land market value of the fee simple estate (subject to
an easement for the protection of electric facilities), after taking, as of October 25, 2018 is $44,500.

The market value, after taking, is based upon the hypothetical condition that the easement for the
protection of electric facilities is in place as of the effective date of value. If this condition is not in

place, the value conclusion could be impacted.

Loss of trees and other damages, if any, caused by Consumers Energy Company's use of the
easement for the protection of electric facilities, if any, will be handled separately from this

appraisal by Consumers Energy Company.
The client has requested that we report the value of landscaping located in the easement area.

According to Aurora Design and Appraisal, LLC, the total value of landscaping is $0. A complete
copy of the landscape appraisal is provided in the Addendum section of this report.
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SECTION IX. RECAPITULATION OF BEFORE & AFTER VALUES

The market values of the fee simple estate, both before and after the taking, as of October 25, 2018,

are as follows:

Before and After Values
Vacant Land Market Value Before Taking $52,000
Vacant Land Market Value After Taking - $44.500
Difference $7,500
Loss of Trees and Landscaping +$0
Tatal $7,500

(1) Subject to an easement for the protection of electric facilities.
(2) Value of landscaping was provided by Aurara Design and
Appraisal, LLC,

The market value, after taking, is based upon the hypothetical condition that the easement for the
protection of electric facilities is in place as of the effective date of value. Ifthis condition is not in

place, the value conclusion could be impacted.

Loss of trees and other damages, if any, caused by Consumers Energy Company's use of the
easement for the protection of electric facilities, if any, will be handled separately Jrom this

appraisal by Consumers Energy Company.

EXPOSURE AND MARKETING TIMES

As indicated in the sales comparison approach, the following exposure times were required:

Exposure Time
Comp No. Months

1 22

2 3

3 9

4 21

5 16

Tt is estimated that a sale of the appraised property could be consummated within a 6 to 18 month
petiod assuming adequate, sufficient and reasonable marketing. This includes both the exposure

time prior to the date of value, and a required marketing period after the date of value.
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SECTIONXII. ADDENDUM

Aerial View

Subject Photographs

Regional Area Data

Legal Description

Flood Plain Map

Vacant Land Sale Comparables

Easement for the Protection of Electric Facilities
Easement Sketch

Landscape Appraisal

(Aurora Landscape Design and Appraisal, LLC)
Appraiser Qualifications and Licenses
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Aerial View
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Source: City of Kalamazoo GIS (2013 Imagery)
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Subject Photographs
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SUB.JECT PHOTOGRAPHS
TAKEN BY: JGG PHOTO DATE: 10/25/2018

"~ View of Broadway Avenue facing north. View of Broadway Avenue facing south.

View of subject facing southeast. View of subject facing northeast.

View of easement area facing south. View of easement area facing north.
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Regional Area Data - Page 2

Employment:

The employment base is relatively diversified. The following tables provide a breakdown of

major industry employers.

Maior Industry Emplovers
- Kalamazoo  Van Buren
Industry County County,
Agnculture, Forestry, Fishing & Hunting 0.5% 5.3%
Mining 0.1% 0.0%
Utllities 0.1% 1.3%
Construction 4.4% 2.2%
Manutacturing 10.3% 11.8%
Wholesale Trade 7.0% 2.5%
Retail Trade 11.5% 14.3%
Transportation & Warehousing 1.8% 1.5%
Information 1.5% 0.7%
Flnance & Insurance 2.6% 1.5%
Real Estate, Rental & Leasing 2.5% 1.3%
Professional, Scientific & Tech Senices 8.8% 3.1%
Management of Companies & Enterprises 0.2% 0.0%
Admin. & Supporl & Waste Management & Remediation Serv. 2.6% 1.3%
Educatianal Senices 10.6% 9.2%
Health Care & Sccial Assistance 16.9% 13.1%
Arts, Entertainment & Recrealicn 1.6% 10.3%
Accommodation & Food Senices 8.2% 9.1%
Other Senices (except Public Administration) 5.2% 5.1%
Public Administration 3.4% 6.1%
Unclassified Establishments 0.3% 0.1%

State of United
Michigan ~ States
0.4% 0.4%
0.2% 0.3%
0.4% 0.5%
3.6% 4.5%
12.1% 8.3%
4.4% 4.4%
15.1% 13.3%
2.2% 2.6%
1,9% 2.8%
3.5% 4.1%
2.1% 2.7%
6.0% 6.7%
0.1% 0.2%
2.6% 2.8%
8.6% 8.3%
14.7% 14.5%
2.5% 2.4%
8.4% 8.8%
5.6% 5.6%
5.3% 6.7%
0.2% 0.3%

Source: ESRI forecast for 2017.

Unemployment levels have decreased in Kalamazoo County, Van Buren County, State of
Michigan and the United States since 2010, as shown in the chart on the following page.
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Regional Area Data - Page 3

Unemployment Rates (Not Seasonaily Adjusted)

140 S
Mizhigan
Kalamazoo County
Van Buren Courty
Year
Income:

As shown in the following table, the median household income in Kalamazoo and Van Buren

counties is below the State of Michigan and the United States.

Median Household Iincome
Kalamazoo % Annual  Van Buren % Annual State of % Annual United % Annual
Year County Chanage Countv Chanae Michigan Change States Chanae
2017 $48,612 n/a $47,174 n/a $52,121 nfa $56,124 nia
2022 $52,807 1.7% $52,285 2.2% $56.370 1.6% $62,316 2.2%

Saurce: ESRI forecasts for 2017 and 2022,

Housing Units:

The following tables consider figures for permanent residents. There is a large seasonal influx of
part-time residents in Kalamazoo County during the school year (fall, winter and spring months)
due to Western Michigan University’s students. Vacant units provided in the table below are
primarily rental and second homes that are not rented on an annual basis. Kalamazoo County is
projected to continue attracting new permanent residents and seasonal residents, as shown in the

following table.
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Regional Area Data - Page 4

Total Housing Units - Kalamazoo County

Average Average

Total Annual Total Annual

2010 " 2017 @ % change % change 2022 @ % change % change

Occupied-Owner 64,254 58.4% 64,866 56.8% 1.0% 0.14% 66,748 56.7% 2.9% 0.6%
Occupled-Renter 36,356 33.0% 39,757 34.8% 9.4% 1.34% 41,105 34.9% 3.4% 0.7%
Vacant 9397 85% 9488 8.3% 1.0%  0.14% 0804 83%  3.3% 0.7%
Total 110,007 114,111 3.7% 0.53% 117,657 3.1% 0.6%

2010 Census
@ ESRI Forecast

As shown in the following table, the total number of occupied housing units in Van Buren
County has been relatively stable, which is consistent with the population previously discussed.

Total Housing Units - Van Buren County

Average Average

Total Annual Total Annual

2010 2017 @ % change % chanae 2022 % change % chanae
Occupied-Owner 22,633 61.3% 22,089 59.4% -2.1% -0,30% 22,041 5B.8% -0.1% 0.0%
Occupied-Renter 6,395 17.4% 6,794 18.3% 6.2% 0.89% 6,780 18.1% -0.2% 0.0%
Vacant 7.857 214% 8262 223% 52%  0.74% 8.663 23.1%  4.9% 1.0%
Total 36,785 37,125 0.9% 0.13% 37,484 1.0% 0.2%

2010 Census
ESRI Forecast

Summary:

The population in Kalamazoo County is projected to grow at a greater rate than the State of
Michigan and there is no population growth projected for Van Buren County. Although the

median household income for Kalamazoo and Van Buren counties is below the median rates for

the State of Michigan and United States, it is expected to grow at a similar rate in compatison to

state and national averages. Unemployment rates have decreased since 2010 and unemployment

rates in both counties have been below the rates for the State of Michigan and United States.

Projections for hoysing units in Kalamazoo County are consistent with population projections,

and the additional projected housing units in Van Buren County will result in an increase in

vacancy.

Approximately 80% of the population of the Kalamazoo-Portage Metropolitan Statistical Area

(MSA) is located in Kalamazoo County. Overall, Kalamazoo County is project to see continued

growth, while Van Buren County is projected to remain relatively stable.
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Legal Description
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A parcel of land situated and being in the City of Kalamazoo, County of Kalamazoo,
State of Michigan described as:

Lot 33 of Hurni's University Hills, according to the plat thereof, recorded in Liber 28 of
Plats, Page 3, Kalamazoo County Records. Being part of the Northeast 1/4 of Section
29, T2S, R11W.

Parce! 1D: 06-29-220-033
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Flood Plain Map

49

App. 073b



ZONE X

Areas determined 10 be outside of the 0.2% annual chance floodplain.
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Vacant Land Sale Comparables
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Vacant Land Sale Comparables Map
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Vacant - Sale - Single Family
COMPARABLE # 3009939

NV 60:0€:01 1202/07/21 DOSIN A4Q AIATADTY

Source: City of Kalamazoo GIS (2013 Imagery)

LOCATION
Cross Street: Northwest corner of Albany Street and Rose Street.
Street Number: 210
Street Name: Albany Street
City or Township: City of Kalamazoo
County: Kalamazoo
State: Mi
Tax ID Number: 06-34-109-001
Comments: Kalamazoo Public Schools
SALE INFORMATION
Sale Date: 5/16/2017
Sale Price: $ 4,000.00
Cash Price: $ 4,000.00
Seller: Randy Borden
Buyer: Miriam S. Hernandez
Marketing Time (Months): 22
Comments: Listing history:
7/10/15 - $9,500
5/14/16 - $8,500
7/1/16 - $6,500
10/4/16 - $5,500
4/2117 - $4,000
INSTRUMENT
Type of Instrument: Warranty Deed
Date Recorded: 6/2/2017
Document Number: 2017-018754
FINANCING
Financing: Cash
12/12/18 1-10PM 53

App. 077b



(Continued) Comparable #

LAND DESCRIPTION
Net Land Area:
Primary Frontage (Ft):
Physical Location:
Shape:
Topography:
Environmental Contamination:
Anticipated Improvements:
Comments:

3009939 Page 2

8,890 Sq Ft 0.206 Acres

116.000

Corner

Rectangular

Mostly Level

None Known

Purchased by adjacent owner fo the west.

There is 116 feet of frontage along Albany Street and 77.5 feet along Rose

Street . e

ZONING & UTILITIES
Current Zoning:
Master Plan:
Water:

Sewer:
Gas:
Electricity:

HIGHEST AND BEST USE

REAL PROPERTY RIGHTS

CONDITION OF SALE

UNITS OF COMPARISON

Phvsical Characteristics

Price/Sq Ft (Net Land Area):
Price/Acre (Net Land Area):

Price/Frt Ft (Primary Roadway):

Front Feet/Net Acre:

SOURCE
Contact:

Canfirmation Date:
Appraiser:

12/12/18 1:10PM

RM-15, Residential Multi-Dwelling
R2, Residential

Public

Public

Natural

Public

Single Family
Fee Simple

Arm's Length

$ 0.44

$ 19,382
$34
562.06

MLS# 16050812
Debbie Giddings, Listing/Selling Agent
Evenboer-Walton Reaitors

Public Records
Assessing Record
Warranty Deed

11/20/2018
MAT 4090

54

App. 078b

NV 60:0€:01 1202/07/21 DOSIN A4Q AIATADTY



Vacant - Sale - Single Family

COMPARABLE # 3010291

— ———

o— =

Source: City of Kalamazoo GIS (2013 Imagery)
Property consisted of vacant land at time of sale.

LOCATION
Cross Street:
Street Number:
Street Name;

East side of Lowden Street, south of Amherst Avenue.
3521
Lowden Street

City or Township: City of Kalamazoo

County: Kalamazoo

State: MI

Tax ID Number: 06-32-118-095
Comments: Kalamazoo Public Schools

SALE INFORMATION

Sale Date: 4/25/2018
Sale Price: $ 8,000.00
Cash Price: $ 8,000.00
Seller: Adarn Pound
Buyer: Mekkel Jackson
Marketing Time (Months): 3
Comments: Listing history:
1/26/18 - $10,000
3/22/18 - $8,900
INSTRUMENT
Type of Instrument: Warranty Deed
Date Recorded: 5/9/2018
Document Number: 2018-015212
FINANCING
Financing: Cash

12/12/18 1:10PM
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(Continued) Comparable #

LAND DESCRIPTION
Net Land Area:
Primary Frontage (Ft):
Physical Location:
Shape:
Topography:
Environmental Contamination:
Anticipated Improvements:

ZONING & UTILITIES
Current Zoning:
Master Plan:
Water:

Sewer:
Gas:
Electricity:

HIGHEST AND BEST USE

REAL PROPERTY RIGHTS

CONDITION OF SALE

UNITS OF COMPARISON

Phvsical Characteristics

Price/Sq Ft (Net Land Area):

Price/Acre (Net Land Area):
Price/Frt Ft (Primary Roadway):
Front Feet/Net Acre:

SOURCE
Contact:

Confirmation Date:
Appraiser:

12/12/18 1:10PM

3010281 Page 2

6,300 Sq Ft 0.145 Acres
45,000

Interior

Rectangular

Mostly Leve!

None Known

Purchased by adjacent owner to the north.

RS-5, Residential Single-Dwelling
R1, Residential

Public

Public

Natural

Public

Single Family
Fee Simple

Arm's Length

$1.27
$ 55,314
$178
311.14

MLS# 18002977
Ben Barber, Listing/Selling Agent
Keller Williams Kalamazoo Market Center

Public Records
Assessing Record
Warranty Deed

11/20/2018
MAT 4090
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Vacant - Sale - Single Family
COMPARABLE # 3009933

.
——

NV 60:0€:01 1202/07/21 DOSIN A4Q AIATADTY

Source: City of Kalamazoo GIS (2013 Imagery)

LOCATION
Cross Street' North side of Amherst Avenue, west of Laird Avenue.
Street Number: 2334
Street Name: Amherst Avenue
City or Township: City of Kalamazoo
County: Kalamazoo
State’ Ml
Tax ID Number. 06-32-210-073
Comments: Kalamazoo Public Schools
SALE INFORMATION
Sale Date: 9/15/2017
Sale Price: $ 10,000.00
Cash Price: $ 10,000.00
Seller: Arlene B. McCune Revocable Trust
Buyer: Mitchell Cohn and Elena Diamond
Marketing Time (Months): 9
Listing Price: $15,200.00
Date of Listing: 12/16/2016
INSTRUMENT
Type of Instrument: Warranty Deed
Date Recorded: 10/6/2017

Document Number.

FINANCING
Financing;

12/12/18 1 10PM

2017-033513

Cash
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{(Continued) Comparable #

LAND DESCRIPTION
Net Land Area:
Primary Frontage (Ft):
Physical Location:
Shape:
Topography:
Environmental Contamination:
Anticipated Improvements:

ZONING & UTILITIES
Current Zoning;
Master Plan:
Water:

Sewer:
Gas:;
Electricity:

HIGHEST AND BEST USE
REAL PROPERTY RIGHTS

CONDITION OF SALE
UNITS OF COMPARISON

Phvsical Characteristics

Price/Sq Ft (Net Land Area):

Price/Acre (Net Land Area):
Price/Frt Ft (Primary Roadway):
Front Feet/Net Acre:

SOURCE
Contact:

Confirmation Date:
Appraiser:

12/12/18 1:10PM

3009933 Page 2

7,200 Sq Ft 0.165 Acres
45.000

Interior

Rectangular

Mostly Level

None Known

Adjacent owner to east purchased to combine parcels and construct a

garage on this site.

RS-5, Residential Single-Dwelling
R1, Residential

Public

Public

Natural

Public

Single Family
Fee Simple

Arm's Length

$1.39

$ 60,500

$222
272.25

MLS# 16080296
Frank Barber, Listing/Selling Agent
Five Star Real Estate

Public Records
Assessing Record
Warranty Deed

3/23/2018
MAT 4080
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Vacant - Sale - Single Family

COMPARABLE # 3009934

LOCATION

Cross Street'
Strest Number:
Street Name:
City or Township*
County:

State:

Tax ID Number:
Comments:

SALE INFORMATION

Sale Date:
Sale Price:
Cash Price:
Seller:
Buyer:

Marketing Time (Months):

Comments

INSTRUMENT

Type of Instrument:
Date Recorded:
Document Number:

FINANCING

Financing:

12/12/18 1.10PM

Source City of Kalamazoo GIS (2013 Imagery)

Southeast corner of Stearns Avenue and Maple Street.

1911

Stearns Avenue

City of Kalamazoo
Kalamazoo

MI

06-28-210-001

Kalamazoo Public Schools

712712017

$ 22,000.00

$ 22,000.00

Jason Brinkhuis
Jeff and Erin Marsh
21

Listing history.
10/15/15 - $30,000
12/4/15 - $29,000
4/5/16 - $27,500
4/20/16 - $24,900
8/2/16 - $26,900
9/21/16 - $23,200

Warranty Deed
8/29/2017
2017-029054

Cash
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(Continued) Comparable #

LAND DESCRIPTION
Net Land Area:
Primary Frontage (Ft):
Physical Location:
Shape.
Topography:
Environmental Contamination:
Anticipated Improvements:
Comments:

ZONING & UTILITIES
Current Zoning:
Master Plan:
Water:

Sewer:
Gas:
Electricity:

HIGHEST AND BEST USE

REAL PROPERTY RIGHTS

CONDITION OF SALE

UNITS OF COMPARISON

Phvsical Characteristics

Price/Sq Ft (Net Land Area):

Price/Acre (Net Land Area):
Price/Frt Ft (Primary Roadway):
Front Feet/Net Acre:

SOURCE
Contact:

Confirmation Date:
Appraiser:

12/12/18 1:10PM

3009934 Page?2

8,309 Sq Ft 0.191 Acres

115.500

Corner

Rectangular

Mostly Level

None Known
Single-family residence

There is 115.5 feet of frontage along Stearns Avenue and 71.94 feet along

Maple Street.

RM-15, Residential Multi-Dwelling

R2, Residential
Public
Public
Natural
Public

Single Family
Fee Simple

Arm's Length

$ 2.65

$ 115,335

$ 190
605.51

MLS# 17012202
Josh Nagy, Listing/Selling Agent
Evenboer-Walton Realtors

Public Records
Assessing Record
Warranty Deed

3/23/2018
MAT 4020
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LOCATION

Cross Street:
Street Number:
Street Name:
City or Township:
County:

State:

Tax ID Number:
Comments:

SALE INFORMATION

Sale Date:
Sale Price:
Cash Price:
Seller;
Buyer:

Marketing Time (Months):

Comments:

INSTRUMENT

Type of Instrument:
Date Recorded:
Document Number;

FINANCING

Financing:
Comments:

12/12/18 1:10PM

Vacant - Sale - Single Family
COMPARABLE # 3010292

Source: City of Kalamazoo GIS (2013 Imagery)

West side of Shelter Pointe Drive, north of Winchell Avenue.
2222

Shelter Pointe Drive

City of Kalamazoo

Kalamazoo

Mi

06-30-264-014

Kalamazoo Public Schools

10/10/2018

$ 55,000.00

$ 55,000.00

John A. Patten and Jeanine M. Platt
Holly M. Bonine and William E. Stutz
16

Listing history:

6/16/17 - $65,900

7/17/18 - $59,900

Land Contract
10/12/2018
2018-032377

Land Contract
According to the listing agent, the land contract was considered cash
equivalent.
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(Continued) Comparable # 3010292 Page 2

LAND DESCRIPTION
Net Land Area: 14,593 Sq Ft 0.335 Acres
Primary Frontage (Ft): 150.390
Physical Location: Cul-de-sac
Shape: Irregular
Topography: See Comments
Environmental Contamination: None Known
Anticipated improvements: Single-family residence
Comments: The site is mostly level, and slopes to lowland area at west boundary.
ZONING & UTILITIES -
Current Zoning: RS-5, Residential Single-Dwelling
Master Plan: R1, Residential
Water: Public
Sewer: Public
Gas: Natural
Electricity: Public
HIGHEST AND BEST USE Single Family
REAL PROPERTY RIGHTS Fee Simple
CONDITION OF SALE Arm's Length

UNITS OF COMPARISON

Phvsical Characteristics

Price/Sq Ft (Net Land Area): $3.77

Price/Acre (Net Land Area): $ 164,175

Price/Frt Ft (Primary Roadway):  $ 366

Front Feet/Net Acre: 448.91
SOURCE

Contact: MLS# 18033782

Pat O'Brien, Listing Agent
O'Brien Real Estate

Public Records
Assessing Record
Land Contract

Confirmation Date: 11/20/2018
Appraiser: MAT 4090
12/12/18 1:10PM 62
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Easement for the Protection of Electric Facilities
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Date:
BRIAN STORM
ERIN STORM
Acknowledgment
The foregoing instrument was acknowledged before me in County, lllinois,
on by BRIAN STORM and ERIN STORM, husband and wife.
Notary Public
County, lllinocis
Acting in County
My Commission expires:
Prepared By: After recording, return to:
Ady Simmons, 10-08-2018 Carrie Main, EP7-471
Consumers Energy Company Consumers Energy Company
One Energy Plaza One Energy Plaza
Jackson, MI 49201 Jackson, Ml 49201
02366168 1 Form REFORM/EAS2EL/MIL/2015

Page 3 of 8
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EXHIBIT A

Owner's Land

A parcel of land situate and being in the City of Kalamazoo, County of Kalamazoo, State of Michigan described as:

Lot 33 of Hurni's University Hills, according to the plat thereof, recorded In Liber 28 of Plats, Page 3, Kalamazoo County
Records. Being part of the Northeast 1/4 of Section 29, T2S, R11W.

—Parcettb:06-29-220-033————— - ——— —— —

02366168 1 Form REFORM/EAS2EL/MJL/2015
Page 4 of 6
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EXHIBIT B

Easement Area

An area of land in Lot 33 of Hurni's University Hills Subdivision, as recorded in Liber 28 of Plats, Page 3, tn Section 29, Township
2 South, Range 11 West, City of Kalamazoo, Kalamazoo County, Michigan described as follows: Beginning at the Southwest
corner of said Lot 33; thence N.01°07'16"E., on the West line of said Lot, 100.00 feet to the Northwest corner of said Lot;
thence S.88°52'44"E., on the North line of said Lot, 70.08 feet; thence S.00°53'02"W., paralle] with the centerline of the
existing 46kV overhead electric line, 100.00 feet to the South line of said Lot: thence N.88°52'44"W., on said South Lot line,

70:49feette-the point-of beginning. -

02366168 1 Form REFORM/EAS2EL/MJL/2015
Page 5 of 6
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02366168 1

EXHIBITC

Easerment Sketches

Form REFORM/EAS2EL/MJL/2015
Page 6 of 6
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EASEMENT SKETCH

Lindbergh-Phillps 46 kV Line
Tax ID #06-29-220-033

SCALE: 1"=30"

0 15 30
Basis of Bearing

tMichigan State Plane Ceordinate System
South Zone (NAD83 201 1)
Referenced to Kalamazoo CORS —

Location Map

‘ jaiss i Dot ‘ -40' Not to Scale
"NORTH 174 CORNER Not to Scale Clear Cut Basis of Elevation
NAVD 88 Datum - International Feet
SECTION 29 {Derved via GP5S abservation)

25, R1iW

PARCEL ##06-29-220-032
OWNFR BRET] & KRISTEN GRINWIS

PARCEI #{06-29-220-034

OWRNER' 81EVEN & WIINTNEY BARKFR

[ Surveyor's Notes

i) Property boundary shown s approximate. The lot dmensions shown
CENTER. OF SECTION hereon are record dimensions provided for reference.
SECTION 29 2} The existing 46kV centerline was located in the field and dimensiona
125, Ri (W shown from said existing centerline are depicted accurately.

3) Not all improvements and utilities are shown.

4) Parcel 15 described per title report provided by Consumers Energy.

5) No Builld Area - 1023 Sq. Ft., Clear Cut Area - 3029 54. Ft.

(Including | 029 Sq. Ft. of No-Build), Danger Tree Area - 4000 54. Ft.

& - 0
Fi TMATTHEW M.
_ ¥ SCHUELKE 5 mﬁ
PROFESSIONAL §7j ection Corner -- Property Line
SURVEYOR Coniferous Tree  — — -- Overhead Electric 46kV Line
No. © Deciduous Tree  -—————~- - Road R.O.W.
T Power Pole +801 5 -- Spot Elevabtion
[T Guy Anchor [ -- No Bulld Area
1 Lot Lines 77777771 -- Clear Cut Area
—_———— Section Line _ — -- Danger Tree Area
Rewision A (4/27/1 8): Added No Build, Clear Cut, ¢ Danger Tree easement areas Added qround shots within easement areas
— e Drawing No. 5B-23519_06-29-220-03
Consumers Energy Storm Parcel Fllename: 235 | Sbase. DWG
NE 1/4 Section 29 Field Crew: BAT/CSD
259, RI IW Field Book No. 55t #186273
Cry of Kalamazoo Drawn By: MMS
Date: 4/27/2018
surveying solutions, inc. Katamazoo Co., Michigan Seale: 1" = 30
- Sheet | of 3
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SCALE: 1"'=30'

o 15 30
Basis of Bearing

Michigan State Plane Coordinate System
South Zone (NADS3 201 1)
Referenced Lo Kalamazoo CORS

-NORTH /4 CORNER
SECTION 22
125, RIW

EASEMENT SKETCH

Lindbergh-Phillips 46 kV Line
Tax ID #06-29-220-033

40
Danger Trees

IR AANNANNNN

Location Map
Not to Scale
Basis of Elevation

NAVD 88 Datum - International Feet
{Denved wa GPS observation)

PARCLEL #/06-29-220 032
OWNER BRETT & IKRISTFN GRINWIS

HOUSE |

PARCEL #06-29-220-033
GWNER: BRIAN & ERIN STORM
LOT 33 OF HURNI'S UNIVERSITY HILLS

N
.3 RN

SEE DETAIL

CENTER OF SECTION
SECTION 29
125, RI1W

Sy TMATTHEW M.~ %
" SCHUELKE

+ PROFESSIONAL

SURVEYOR o

ot
[y

K

Revision A {4/27/1 B): Added No Build, Clear Cut, ¢ Donger Tree easement areas Added ground shots w.

PARCEL #106-29-220-034
OWRNER® STEVEN 8 WHITNEY BARKER

Surveyor's Notes
Property boundary shown 15 approxmate. The lot dimensions shown
hereon are record dimensions provided for reference.
The existing 46kV centerline was located in the field and dimensions
shown from said existing centerline are depicted accurately.
Not all improvements and utilities are shown.
Parcel 15 described per title report provided by Consumers Energy.
No Build Area - 1029 Sq. Ft., Clear Cut Area - 3029 5q. Ft.
{Including 1022 Sq. Ft. of No-Build), Danger Tree Area - 4000 5q. Ft.

Legend

Section Corner -- Property Line

Coniferous Tree — asv — -- Overhead Electric 4GkV Line
O Deciduous Tree  -————=—- - Road R,.O.W.
] Power Fole +201.5 -- Spot Elevation

Guy Anchor 1 - NoBuld Area

Lot Lines 7777777) - Clear Cut Area

Section Line NUNENEN Danger Tree Area

e

Drawing No. 58-23519_06-29-220-033

Filename: 235 | 9base. DWG
Field Crew: BAT/CSD
Field Book No. 951 #16273

Storm Parcel
NE 1/4 Section 29

surveylng solutions, inc.

725, RIW D o s
rawn By:
City of Kalamazoo Date: 4/27/20 16
Kalamazoo Co., Michigan Seale. 1" = 30

Sheet 2 of 3
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EASEMENT SKETCH

Lindbergh-Fhillips 46 kV Line
Tax [D #06-29-220-033

40"

SCALE: 17=30" Danger Trees
1

0 15 30
Basis of Bearing

Michigan State Plane Coordinate System [
South Zone (NADB3 201 1) 1
Referenced to Kalamazoo CORS

Location Map
Labermerny vova Not Lo Scale

Not to Scale

A |

8‘4"& t
NORTH 1/4 CORNER ear =

SECTION 29
125, RI W

70.08'
S 88° 52 44" E

PARCEL #06-29-220-033

Q g | :' ///// \\\\\\\\\\\\\\\\ &y OWNER: BRIAN & ERIN STORM
& : N N LOT 33 OF HURNI'S UNIVERSITY HILLS

' SEE DETAIL

P.0.B. EASEMENT AREA

S FMATTHEW M. x%

- CENTER OF SECTION 2 S CHUELKE
SECTION 29 { PROFESSIONAL
T25, RI W i SURVEYOR

Easement Areas %’. No.
No Build Area - 1029 Sq. Ft. = &

Clear Cut Area - 3029 Sq. Ft,
(Including 1029 Sq, Ft. of No-Build)
Danger Tree Area - 4000 Sq. Ft.
Total Easement Area - 7029 5q. Tt.

Legal Description: Easement Area

An area of land in Lot 33 of Hurnis University Hills Subdiision, a5 recorded i Liber 28 of Plats, Page 3, in Section 23,
Township 2 Sauth, Range | | West, City of Kalamazoo, Kalamazoo County, Michigan described as follows- Beginning at the
Southwest corner of said Lot 33; thence N 01°07'1 6'E , on the West line of said Lot, 100.00 feet to the Northwest
corner of sad Lot; thence 5.88°52'44E., on the North Ine of said Lot, 70.08 feet: thence 5.00°53'02'W., parallel with
the centerline of the existing 46KV overhead electric line, 100.00 feet ta the South line of said Lot, thence

N.BB°52'44'W., on said South Lot line, 70.49 feet to the point of beginning
Rewvision A (4/27/1 8) Added No Buld, Clear Cut, 4 Danger Tree casement areas. Added ground shots wit

Consumers Energy

surveying solutions, inc.

Storm Parcel
NE |/4 Section 29
125, RITW
City of Kalamazoo
Kalamazoo Co., Michigan

Drawing No. 58-235 | 9_06-29-220-033

Filename: 235 | Sbase.DWG
Field Crew: BAT/CSD

Field Book No. S5t #18273
Drawn By: MMS

Date: 4/27/20)86

Scale: 1" = 30

Sheet 3 of 3
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Landscape Appraisal
(Aurora Landscape Design and Appraisal, LLC)
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App. 103b



Appraiser Qualifications and Licenses

80

App. 104b
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RECEIVED by MSC 12/20/2021 10:30:09 AM

App. 105b



STATE OF MICHIGAN
DEPARTMENT OF LICENSING AND REGULATORY AFFAIRS
BUREAU OF PROFESSIONAL LICENSING

CERTIFIED GENERAL APPRAISER

LICENSE
JEFFREY GLENN GENZINK
S -
82

App. 106b
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RECEIVED by MSC 12/20/2021 10:30:09 AM

App. 107b



STATE OF MICHIGAN
DEPARTMENT OF LICENSING AND REGULATORY AFFAIRS
BUREAU OF PROFESSIONAL LICENSING

CERTIFIED GENERAL APPRAISER
LICENSE

MICHAEL TYSKA

LICCHSE N [XPIRATION DATLC e

12010713492 n?/31/2019 3z221l00e ar wicHiaiN

84

App. 108b
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RECEIVED by MSC 12/20/2021 10:30:09 AM

EXHIBIT B

App. 109b



COUNTY
COUNTY OF KALAMAZQO
OFFICE OF TREASURER
- 201 W KALAMAZOO AVE

KALAMAZOO MI 49007

OFFICIAL RECEIPT

Receipt Number

2400-056904

Deposit number | EAM Receipt date 04/09/2019
Payee name CONSUMERS ENERGY Check number | 21194
Receip! desc STORM PARCEL 08-29-220-033 Check date 04/09/2019
Description Account Amount
JUDGEMENTS PAYABLE
1 101-000-205.00
Receipt amount 7,500.00
Check amount 7,500 00
Cash amount 0.00
Credit Card amount 000
Change tendered 0.00
eamein

Cashier

App. 110b
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RECEIVED by MSC 12/20/2021 10:30:09 AM

EXHIBIT C

App. 111b



RECEIVED by MSC 12/20/2021 10:30:09 AM

App. 112b



RECEIVED by MSC 12/20/2021 10:30:09 AM

App. 113b



Date:

The foregoing instrument was acknowledged hefore me in

aon

—#Acknowtedgment

Prepared By:

Ady Simmons, 10-08-2018
Consumers Energy Company
One Energy Plaza

Jackson, Ml 49201

02366168 1

BRIAN STORM

ERIN STORM

County, lllinois,
by BRIAN STORM and ERIN STORM, husband and wife.
Notary Public
County, lllinais
Acting in County

My Commission expires:

After recording, return to:
Cartie Main, EP7-471
Consumers Energy Company
One Energy Plaza

Jackson, M1 49201

Form REFORM/EAS2EL/MIL/2015

Page 3 of 6

App. 114b
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EXHIBIT A

Owner’'s Land

A parce! of land situated and being in the City of Kalamazoo, County of Kalamazoo, State of Michigan described as:

Lot 33 of Hurni's University Hills, according to the plat thereof, recorded in Liber 28 of Plats, Page 3, Kalamazoo County
Records. Being part of the Northeast 1/4 of Section 29, T2S, R11W.

Parcel 1D: 06-29-220-033

NV 60:0€:01 1202/07/21 DOSIN A4Q AIATADTY

02366168 1 Form REFORM/EAS2EL/MIL/2015
Page 4 of 8

App. 115b



EXHIBIT B

Easement Area

An area of land in Lot 33 of Hurn's University Hills Subdivision, as recorded in Liber 28 of Plats, Page 3, in Section 29, Township
2 South Range 11 West, City of Kalamazoo, Kalamazoo County, Michigan described as follows: Beginning at the Southwest
corner of said Lot 33; thence N.01°07'16"E., on the West line of said Lot, 100.00 feet to the Northwest corner of said Lot;
thence S.88°52'44"E., on the North line of said Lot, 70.08 feet; thence $.00°53'02"'W., parallel with the centerline of the
existing 46KV averhead electric line, 100.00 feet to the South line of said Lot; thence N.88°52'44"W., on said South Lot line,

70.49 feet to the point of beginning.

NV 60:0€:01 1202/07/21 DOSIN A4Q AIATADTY

02366168 1 Form REFORM/EAS2EL/MIL/2015
Page 5 of 6

App. 116b



EXHIBITC

Easement Sketches

NV 60:0€:01 1202/07/21 DOSIN A4Q AIATADTY

02366168 1 Form REFORM/EAS2EL/MJL/2015
Page 6 of 6

App. 117b



EASEMENT SKETCH

Lindbergh-Fhillips 46 kV Line
Tax ID #06-29-220-033

SCALE; 1"=30"

0 16 30
Basis of Bearing

Michigan State Flane Coordinate System
South Zone (NADB3 201 |)
Referenced te Kalamazoo CORS

20 1 e BAS A T e — Ay Not to Scale
N Not: to Scale Basis of Elevation
“NORTH 114 CORNER  \© BV
SECTION 29 NAVD 88 Datum - International Feet
125, R] W (Derived wa GPS observation)
PARGLEL #0G 29-220.032
OWINER: BRIFTI & KIISTEN GRINWIS
=1
N
¥
o
PARGEL #06-29-220-033 g
OWNER: BRIAN & ERIN STORM o 1
LOT 33 OF HURNI'S UNIVERSITY HILLS | S &
2lge 2P/ :
£ ! // (8]
&/ 0 2
9 ¥ /
2.6 — 7/ / )
g AN \ —— SEE DETAIL
g
e %]
4
-~ —— 75 © [
'ARCIEL #0G-29.220 034 Q
OWNER: STEVEN & WIIITNEY BARKER w =~
Surveyor's Notes
I} Property boundary shown 15 approximate. The lot dimensions shown O
CENTER OF SECTION hereon are record dimenstons provided for reference.
SECTION 29 2) The existing 46kV centerline was located n the field and dimensions
125, RI 1W shown from said existing centerline are depicted accurately.
3) Not all improvements and utilities are shown.
4) Parcel 15 described per title report provided by Consumers Energy.
- 5) No Bulld Area - 1022 5q. Ft., Clear Cut Area - 3029 5q. Ft.
o (Including 1029 Sq, Ft. of No-Build), Danger Tree Area - 4000 Sq. Ft.
S PMATTHEW M. »2 Legend
-7 SCHUELKE e ——
=7 { PROFESSIONAL @ — Section Corner -- Property Line
EE%-, SURVEYOR - Comferous Tree —asmv — -- Overhead Electric 46kV Line
—%,:ﬂm'-._ 651.’?6 4 @ -- Deaduous Tree  -———m——v - Road R.O.W.
e T -- Power Pole +901.5 -- Spot Elevation
-- Guy Anchor I 1 — No Bulld Area

m ? i Z -- Lot Lines 7777777 -- Clear Cut Area
m —_———— Section Line -- Danger Tree Area

Rewvision A (4/27/18): Added No Bulld, Clear Cut, 4 Danger Tree easement areas, Added ground shots within ¢

Drawing No. S5B-23519_06-29-220-032

Consumers Energy Storm Farcel Filename: 235 | Sbase. DWG
NE [/4 Section 29 Field Crew: BAT/CSD
725, RI IW Field Baok No. 551 #18273

Drawn By: MMS

_ l City of Ea[amr;zo: Date: 4/27/2018
surveying solutlons, inc. Kalamazoo Co., Michigan Scate: 1" = 30'
o eE R - Sheet | of 3

App. 118b

0T 1202/0T/1 DS AqQ AAIIDTY

0¢

NV 60



SCALE: 1''=30'

0 16 30
Basis of Bearing

Michigan State Plane Coordinate Syatem
South Zone (NADB3 201 1)
Referenced to Kalamazoo CORS

“NORTH !/4 CORNER

EASEMENT SKETCH

Lindbergh-Phillips 46 kV Line
Tax |D #06-29-220-033

Location Map
Not to Scale

NAVD 88 Datum - Internabional Feet

SECTION 25 (Denved wia GPS observation)
T25, RIIW
PARCEL #06-79-220-032
OWNER BRET & IRISTEN GRINWIE
HOUSE
PARCEL #06-28-220-033
OWNER: BRIAN & ERIN STORM
LOT 33 OF HURNI'S UNIVERSITY HILLS
\
\ SEE DETAIL
|
1 |
PARCEL #06-29-220-034
OWNER: STEVEN & Wi I THIFY BARKER
Surveyor's Notes
) Property boundary shown 15 approximate. The lot dimensions shown
CENTER OF SECTION hereon are record dimensions prowded for reference.
SECTION 29 2) The existing 46kV centerline was located n the field and dimensions
T25, Rl W shown from said existing centerline are depicted accurately.
3) Not all improvements and vtilities are shown.
4) Parcel 1s described per bitle report provided by Consumers Energy.
5) No Build Area - 1029 Sq Ft., Clear Cut Area - 3029 Sq. Ft.
(Including 1029 Sa. Ft. of No-Build), Danger Tree Area - 4000 Sq, Ft.
e . %
FMATTHEW M™. x% Legend
_»  SCHUELKE % Section C Legena P b L
E . PROFESSIONAL ':E - ection corner - FOPEF y une
EE%:- SURVEYOR :oE -- Coniferous Tree — wewv — -- Overhead Electric 46kV Line
ERA) 6;(50'5 4 () -- Decduous Tree  -——————- -- Road R.O.W.
-- Power Pole +901.5 -- Spot Elevation
F— ——— - Guy Anchor 1 -- No Build Area
-- Lot Lines 77777771 Clear Cut Area
—_———— Section Line —_____— -- Danger Tree Area
— Drawirig No. SB-235 | 9_06-29-220-033
Consumers Energy Storm Parcel Filename: 235 | 9base.DWG
o NE 1/4 Section 29 Field Crew: BAT/CSD
T2S, Rl IW Field Book No. S5t #168273
City of Kalamazoo Drawn By: MMS
Date: 4/27/2018
surveying solutions, inc Kalamazoo Co., Michigan Scale: |" = 30'

Sheet 2 of 3

App. 119b
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EASEMENT SKETCH

Lindbergh-Phillips 46 kV Line
Tax ID #06-292-220-033

——

" | 40
SCALE: 1"=30" IDanger Trees -
0 16 30 }

Basis of Bearing 50
Michigan State Flane Coordinate System

South Zone (NADB3 201 1} L
Referenced to Kalamazoo CORS . fo/ il Location Map
20" Fasemert Detall . T Notto Scale
No Build Not to Scale Clear Cut:

NORTH /4 CORNER

SECTION 22

T25, RI IW

70.08'
N - S 88°52' 44" E
: l VAZEZNSS S S S S ¥
PARCEL #06-29-220-033

OWNER: BRIAN & ERIN STORM
LOT 33 OF HURNI'S UNIVERSITY HILLS

SEE DETAIL
70.49
N 88° 52' 44" W
" P.0.B. EASEMENT AREA
S o)
CENTER OF SECTION Sy MATTHEW M. 42
£ ¢ USCHUELKE -
SECTION 29 =¥ : PROFESSIONAL :7E
125, RI IW SURVEYOR ;o=
Easement Areas o.
No Bulld Area - 1029 Sq. Ft 63594 _.-'Q;;§

Clear Cut Area - 3029 5q. Ft.
(includimg 1022 Sq. Ft. of No-Bulld)
Danger Tree Area - 4000 Sq Ft.
Total Easement Area - 7029 Sq, Ft.

Legal Description. Easement Area

An area of land In Lok 33 of Hurn's Universtty Hills Subdwsion, as recorded i Liber 28 of Flats, Page 3, n Section 29,
Township 2 South, Range | | West, City of Kalamazoo, Kalamazoo County, Michigan described as follows: Beginming at the
Southwest corner of said Lot 33, thence N.O{"07'} on the West line of sad Lot, 100.00 feet to the Northwest
corner of said Lot; thence S 88°52'44'E., on the North line of said Lot, 70.08 feet; thence 5,00°53'02'W , parallel with
the centerline of the existing 46kV overhead electnic hne, | 00.00 leet to the South line of sad Lot; thence

N.8B°S2'44'W |, on said South Lot line, 70 49 feet to the pont of beginning.
Rewision A (4/27/18): Added No Build, Clear Cut, ¥ Danger Tree easement areas Added ground shots within easement areas

Drawing No. 5B-23512_06-29-220-033

Consumers Energy Storm Parcel Flename: 235 | 9base. DWG
NE 1/4 Section 29 Field Crew: BAT/CSD
T2S, RI W Field Book No. 531 #18273
Drawn By: MMS
City of Kalamazoo Date: 4/27/2018
surveying solutions, inc. Kalamazoo Co., Michigan Scale: 1" = 30

Sheet 3 of 3

App. 120b
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RECEIVED by MSC 12/20/2021 10:30:09 AM

EXHIBIT D

App. 121b



EASEMENT SKETCH

Lindbergh-Philhps 46 kV Line
Tax |D #06-29-220-033

SCALE: 1"=30"

[4] 16 30
Basis of Bearing

Michigan State Plane Coordinate System
South Zone (NADS3 201 |)

Referenced to Kalamazoo CORS Locat[on Map
20 ] LavCalc) L soLai |—40' Not to Scale
No Build Not to Scale Clear Cut

NORTH I/4 CORNER
SECTION 29
125, Rl W

E

£ 50
Y AVE
G’

l SEE DETAIL
P.O.B. EASEMENT AREA
* CENTER OF SECTION SMATTHEW M.™ w%
SCHUELKE
SECTION 29 PROFESSIONAL : ¥2
T2S, RI IW SURVEYOR «oF
Easement Areas No. =
No Bulld Arez - 1029 Sgq. Ft. 63594 /&S

Clear Cut Area - 3029 Sq. Ft.
(Including 1022 Sq Ft of No-Buld)
Danger Tree Area - 4000 Sq. Ft.
Total Easement Area - 7029 Sq. Ft.

Legal Description: Easement Area

An srea of land n Lot 33 of Hurni's University Hills Subdimaion, as recorded in Liber 28 of Flats, Page 3, in Sectien 29,
Township 2 South, Range | 1 West, City of Kalamazoo, Kalamazoo County, Michigan described as follows: Beginning at the
Southwest corner of said Lot 33; thence N O1°07'1 &'E., on the West ne of said Lot, 100.00 feet to the Northwest
corner of sad Lot, thence 5.88°52'44'E., on the North line of sad Lot, 70.08 feet; thence 5.00°653'02'W., paralle! with
the centerline of the existing 46kV overhead electric line, 100.00 feet to the South hne of said Lot; thence
N.8&°52'44"W,, an said South Lot ine, 70.42 feet to the pont of beginning.

Revision A (4/27/18) Added No Build, Clear Cut, 4 Danger Tree easement areas Added ground shots within easement areas.

—— Drawing No. S5B-235 | 9_06-29-220-033
consumers EﬂEfgy Storm Parcel Filename. 235 | 9base.DWG
NE 1/4 Section 22 Field Crew: BAT/CSD
T25, RI IW Field Book No. 551 #18273
City of Kalamazoo Drawn By. MMS
Dale: 4/27/2018
surveying solutions, inc. Kalamazoo Co., Michigan Seale: 1" = 30
Sheet 3 of 3

App. 122b
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RECEIVED by MSC 12/20/2021 10:30:09 AM

EXHIBIT E

App. 123b



20/2021 10:30:09 AM

App. 124b



RECEIVED by MSC 12/20/2021 10:30:09 AM

EXHIBIT F

App. 125b



RECEIVED by MSC 12/20/2021 10:30:09 AM

App. 126b



RECEIVED by MSC 12/20/2021 10:30:09 AM

App. 127b



8. The record, fee-simple owner of the Property is Brian Storm and Erin Storm.
Consumers Energy also has identified Lake Michigan Credit Union as having an interest in the

Property that is relevant under Michigan law.

9. ~ Based on an appraisal repori for the “property aifected Dby the—easement,
Consumers Energy has estimated the amount of just compensation for the easement rights to be
acquired as the full and complete sum of §7,500.00, which sum will be deposited with the
Kalamazoo County Treasurer and will be paid to the above-named interest holdets in accordance
with applicable law,

10.  Consumers Energy waives the right to bring federal and state cost-recovery
actions against the current owners of the Property.

Further affiant sayeth naught.

CONSUMERS ENERGY COMPANY

By: Timothy J. Spafks
Title: Vice President of Electric Grid Integration

Subscribed and sworn to before me

Acting in Jackson County, Michigan
My Commission Expires 2

2019-007108 DEC
03/26/2019 03:58:52 PM Page 3 of 14
Timothy A. Snow County Clerk/Register Kalamazoo County,

App. 128b
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Prepared by:

Aaron L. Vorce (P68797)
Consumers Energy Company
One Energy Plaza, EP11-449

Jackson, MI 49201

‘When recorded, return to:

Consumers Energy Company
Business Services — Real Estate
Attn: Debra Dennis, EP7-436
— OneEnergy Plaza_
Jackson, MI49201-2357

2019-007108 DEC
03/26/2019 03.58 52 PM Page 4 of 14
Timothy A. Snow County Clerl/Register Kalamazoo County,

App. 129b
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Exhibit 1
to Declaration of Taking
(Easement for the Protection of Electric Facilities)

2019-007108 DEC
03/26/2019 03:58:52 PM Page 5 of 14
Timothy A. Snow County Clerk/Register Kalamazoo County,

App. 130b
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RECEIVED by MSC 12/20/2021 10:30:09 AM

App. 131b



RECEIVED by MSC 12/20/2021 10:30:09 AM

App. 132b



Date:

The foregoing instrument was acknowledged before me in

an

BRIAN STORM

ERIN STORM

Acknowledgment

Prepared By:

Ady Simmons, 10-08-2018
Consumers Energy Company
One Energy Plaza

Jackson, M| 49201

02366168 1

County, lllinois,

by BRIAN STORM and ERIN STORM, husband and wife.

Notary Public
County, lllinois

Acting in County
My Commission expirest

After recording, return to:
Carrie Main, EP7-471
Consumers Energy Company
One Energy Plaza

Jackson, M1 49201

Form REFORMWEAS2ELMJLI2015

Page 3 of 6

2019-007108 DEC
03/26/2018 03:58:52 PM Page 8 of 14
Timothy A. Snow County Clerk/Register Kalamazoo County, M

App. 133b
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EXHIBIT A

Qwner's Land

A parcel of land situated and being in the City of Kalamazoo, County of Kalamazoo, State of Michlgan described as:

Lot 33 of Hurni's University Hills, according to the plat thereof, recorded in Liber 28 of Plats, Page 3, Kalamazoo County
Records. Being part of the Northeast 4/4 of Section 29, T2S, RLIW.

02/07/21 DOSIN Aq AATADHY

——ParceHP:-06-29-220-033—

INV 60-0¢-01 IJ

02366168 1 Form REFORM/EAS2ZEL/VJLI2015
Page 4 of 8

2019-007108 DEC

03/26/2019 03:58:52 PM Page 9 of 14
Timothy A. Snow County Clerk/Register Kalamazoo County, Mi

App. 134b



EXHIBIT B

Easement Area

An area of fand in Lot 33 of Hurnl's University Hills Subdivision, as recorded in Liber 28 of Plats, Page 3, In Section 29, Township
2 South, Range 11 West, City of Kalamazoo, Kalamazoo County, Michigan descrlbed as follows: Beginning at the Southwest
corner of said Lot 33: thence N.O4.°07'16"E., on the West |ine of said Lot, 100,00 feet to the Northwest corner of said Lot;
thence 5.88°52'44"E., on the North line of said Lot, 70.08 feet; thence $.00°53'02'W., parallel with the centerline of the
avisting 46KV overhead electric lne, 100.00 feet to the South line of said Lot: thence N.88° 52'44"W., on said South Lot ling,
70.49 feet to the point of beginning.

02366168 1 Farm REFORM/EASZEL/MILI2015
Page 5 of 6

2019-007108 DEC
03/26/2019 03:58:52 PM Page 10 of 14
Timothy A. Snow County Clerk/Register Kalamazoo County,

App. 135b
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EXHIBIT C

Easement Sketches

Form REFORM/EAS2EU/MJL/2015
Page 6 of &

2019-007108 DEC

03/26/2019 03:58'62 PM Page 11 of 14
Timothy A. Snow County Clerk/Register Kalamazoo County,

App. 136b
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EASEMENT SKETCH

SCALE: 1"'=30"

15 30
Basis of Bearing

tAchmgan Slate Flane Coordnate System
South Zone (NADB3 201 1)

toK 3 CORS— -

Lindberah-Philips 46 kV Ling
Tax 1D #06-29-220-033

Danger Trees

o — . B Nnt%a?lnalc
. No Bulld Hel bo Scale Clear Gut asis of Elevation
g(gg;r%hl[/ggcomtﬁ NAVD 88 Datum - liternational Feet
4 | GPS
755, RI W {Derwved wa GPS observation)
PARCE HOG20~22:3-03%
OWNER BRETT & KRISTEN GRINWIS
<
4 2w
~N 2
1 At
PARCEL #06-28-220-033
OWNER: BRIAN & ERIN STORM s
’ LOT 33 OF HURNI'S UNIVERSITY HILLs [ &8
' h 3 —  SEE DETAM.
N
\ &
— ae
75 @ 0’
PARGEL o
OWNER; STEVEN & WHITNEY BARKER i v
Surveyor's Notes o i

1)

 CENTER OF S£CTION
SECTION 22
725, R1IW

3} Not all improvements and utiities are showil.
4) Farcel 1s described per bitle report prowded by Consumers Encrgy.
S) No Build Area - 1029 Sq, Ft., Clear Cut Area - 3029 54, Ft.

Fx. "MATTHEW M.™ »%

20 SCHUELKE ™ %
§*: eroFEssioNAL 1 X2
f=. SURVEYOR IS,

No. F@§

i 4

Revision A (W27/16): Adided Wo

2) The existing 46kV centerfine was located i the field and dimensions

Property boundary shown 1s approximale. The lot dimensions shown
hereon are record dimensions provided for reference.

shown from sald existing centerine are depicted accurately.

(Including 1029 Sq. Ft. of No-Build), Danger Tree Area - 4000 54. Ft.

Legend
Section Corner
Conterous Tree

Property Line
Overhead Electric 46kV line

e AEHY ——

O] Deciduous Tree  -—————=—- - Road R.O.W.,

s} Power Pole 41015 - Dpol Elevabion
Guy Anchor 1 - No Buid Area
Lot Lines 7777771 — Clear Cut Area

Section Line Danger Tree Area

Location Ma;p ol &

&mmmmméﬁmm:%

Drawing No. 5B-235 19 _06-28-220-037

Storm Parcel
NE |/4 Section 29
T25, RI W

Filename: 235 | Obase, DWG
Freld Crew: BAT/CSD
Field Book No. S9! #18£273

SI.IWGW Ing,

Drawn By: MMS
Date: 712016
198.1.DEC 30

Page 12 of 1

City of Kalamazoo
Kaiamazoo Co., M
03726120

matbas [ =) wauat Olo ol o Y I
TR Hy=ore g

nazoo County,

App. 137b
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EASEMENT SKETCH

Lindbergh-Philips 46 kV Line
Tax D #06-29-220 033

SCALE: 1"'=30"

18 3
Basis of Bearing
Michigan State Plane Coordinate System

Sputh Zone (NADB3 201 1)
Relerenced to Ralamzzoo CORS Location Map
Mot to Scale

Basis of Elevation
NAVD 88 Datum  Inlemational Feet

NORI1tL 1/4 CORNER

SECTION 22 (Denved vz GPS observation)
T25 RI W
PARCEL #06-79-220-037
OWMER BRE11 & KRISTEN GRINWIS
2 S e =
i
|
|
|
I
= =— e e

OWNER STEVEN 8 WHITNEY BARKER

Surveyor's Notes
1) Property boundary shown 1s approximate The lot dimensions shown
- CENTER OF SECTION hereon are record dimensiors provided for reference
SECTION 29 2) The existing 46kV centerline was located in the field and dimensions
T2S, R11W shown from said existing centerline are depicted accurately
3) Not all improvements and utilties are shown
4} Parcel s described per bitle report provided by Consumers Ener gy
5) No Builld Area - 1022 5q Ft Clear Cut Area - 3029 Sg It
{including 1029 Sq Ft of No Buld), Danger Tree Area - 4000 54 Tt

MALTHEW M. % L@ﬂ@nd
v, PRSDC;ELS,E:-(;(&AL “vg Section Cornen Property Line
£ SURVEYOR S8 Confeious Tiee —sav—  Overhead Electric 46kV Line
EE No, O Deciduous Tree  -—————we Road R OW
o Power Pole +20) 5 Spot Elevation

Guy Anchor i No Bulld Arca

Lot Lines [7777777] Clear Cut Area

Section 1ine — -- Danger Tree Area

Rewsion A {4/27/1 B} Added No Bule! Cledr Cut & Dangt « Tras easement areas Added grouid shats willun easentent areas
Drawmg No 5B-23519_06 29 220 033

Storm Parcel Filename 235 | 9base DWG
NE 1/4 Section 29 Fleld Crew BAT/CSD
T2S, R IW Field Book No 951 #18273

Drawn By MMS
City of Kalamazoo Date 42712016
Kalamazoo Co , Michigan 30"
2079-00

032620 Page 13 of 14
Timothy A Snow County Clerk/Register Kalamazoo Counly,

App. 138b
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EASEMENT SKETCH

Lindberah-Phillips 46 kV Line
Tax ID #06-29-220-033

— 40
SCALE; 1"=30 Danger Trees

T

80

Basis of Bearing
Mrchigan State Plane Coordinate System

South Zone (NADB3 201 1} 4 o
to Kalamazo0 CORS— L i A= e [ocatiomrMap
20 ——— L. 4 Not to Scale
Not to Scale
“NORTH 1/4 CORNER No Buid Clear Cut
SECTION 29
T25, R ' IW

PARCEL #06-29-220-033

- A4 .
8 |4 //(////\\\\W ~  OWNER: BRIAN & ERIN STORM
COCEN | 6 AN AN N LOT 33 OF HURNI'S UNIVERSITY HILLS

‘ SEE DETAIL

P.0.B. EASEMENT AREA
- CENTER, OF SECTION Su ';..M?ESELWKE .
SECTION 29 5 - PROFESSIONAL =
25, RI W SURVEYOR  3&s
Easement Areas o
No Bulld Area - 1028 5q. Ft 63594

Clear Cut Area - 3029 Saq. FL.

{Including 1029 Sq. Ft. of No-Build)

Danger Tree Area - 4000 Sa. Ft.

Total Ezsement Area - 7022 Sq. Ft,
Legal Description. Easement Area
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3. We bought the property in the Fall of 2015.

4. There is an electric power line that runs along the front of our property down
Broadway Avenue. Consumers Energy (“Consumers’) has informed us that this is a 46,000 volt
electricity distribution line called the Lindbergh to Phillips 46 kV line (the “distribution line”).
Consumers Energy delivers electricity using that distribution line.

5. The distribution line has been there as long as we have owned the property.

6. To the best of my knowledge, Consumers is able to access and perform
maintenance on the line from Broadway Avenue.

7. During the time we have lived at our property, Consumers has never asked
me or my spouse to trim or remove any trees or other vegetation on our property. Nor has
Consumers asked for permission to come on our property to remove trees or vegetation or to do
maintenance on the distribution line.

8. Attached as Exhibit 1 is a 3-page Easement Sketch dated 4/27/2018 which
Consumers provided showing the location of the proposed easement on our property.

9. The easement requested by Consumers would cover nearly our entire front
yard and almost all of our side yard.

10.  As shown in the easement sketch, Consumers’ proposed ecasement would
declare the front approximately 40’ of our property to be a “40’ Clear Cut” area. Consumers’

proposed easement under the paragraph entitled Trees and Other Vegetation says in pertinent part

regarding the “40’ Clear Cut” area:

APPX - 939
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Owner shall not plant any trees within that portion of the
Easement Area identified as “40’ Clear Cut” on the
Easement Sketches (hereinafter “Easement Sketches”) in the
attached Exhibit C. Consumers shall have the right from
time to time hereafter to enter that portion of the Easement
Area identified as “40’ Clear Cut” on the Easement Sketches
in the attached Exhibit C to, without compensation to
Owner, trim, cut down, and otherwise remove and
control and trees, brush, roots, and other vegetation
within the “40’ Clear Cut” portion of the Easement Area.
(bold added)

11.  As shown on the aerial photo which is the second page of Exhibit 1, there
are two trees in front of our property which are on the Broadway Avenue right of way. They are
not on our property. In fact, currently we have no trees in the area that Consumers wishes to
burden with a 40’ Clear Cut Easement.

12.  Consumers has not offered any explanation as to why they need to impose
a 40’ Clear Cut easement on our property when there are no trees on our property in that area and
they have allowed trees to stand on the Broadway Avenue right of way which they could have
removed if it was a necessity.

13. Consumers’ proposed easement that would prevent me and my spouse from
doing additional landscaping in the clear cut area.

14.  Prohibiting landscaping in the first forty feet of the front yard will diminish
the value of our property.

15.  In addition to declaring the front 40’ of our property as a “clear cut” area,
Consumers’ proposed easement would declare the next 40 to be a “40’ Danger Tree” area. As
shown in the sketch, this area covers nearly the entire side yard on both sides of our house.

16.  Consumers’ proposed easement under the paragraph entitled Trees and

Other Vegetation says in pertinent part regarding the “40’ Danger Tree” area:
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Consumers shall have the right to enter that portion of the
Easement Area identified as “40’ Danger Trees” on the
Easement Sketches in the attached Exhibit C to, without
compensation to Owner, trim, cut down, or otherwise
remove and control any trees, brush, roots, and other
vegetation within the Easement Area that are in excess of
35 feet in height. (bold added)

17.  In other words, this portion of the proposed easement effectively restricts

us from planting other trees that have the potential to exceed 35 feet in height.

18.  Consumers has not offered any explanation as to why they need to impose
a 40’ Danger Tree easement on our property when: (1) there are no trees on our property in that
area; (2) if we would plant trees in that areas they would be over 40” from the distribution line;
and (3) they have allowed trees to stand on the Broadway Avenue right of way which they could
have removed if it was a necessity.

19.  Finally, Consumers’ proposed easement would declare the front 20 feet of
our property a “no build” area. Consumers’ proposed easement under the paragraph entitled
Buildings/Structures says in pertinent part regarding the “no build area;”

Owner agrees not to build, create, construct or permit to
be built, created or constructed, any obstruction,
building, septic system, drain field, fuel tank, pond,
swimming pool, lake, pit, well, foundation, engineering
works, installation or any other type of structure over,
under, on, or within that portion of the Easement Area
identified as “20* No Build” on the Easement Sketches in the
attached Exhibit C, without the express authorization of
Consumers, which may be withheld in Consumers’ sole
discretion, and which authorization shall be recorded in the
register of deeds for the county in which Owner’s Land is
situated expressly allowing the aforementioned. (bold
added)

20.  Consumers has offered no explanation why it is necessary for them to have

“sole discretion” about what, if anything, we build on the front 20° of our property.
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21.

To the best of my knowledge, there has been no recent change of

circumstances that.would justify the easement that Consumers seeks.

Brian Storm

i
Mo s

Subscribed and sworn to before me, a Notary Public, this . i K}Jday of May, 2019.
(' -h:,_";_‘_r. AL g TN, . j.\s Vs h.'i.uf".)/
Deborah Ann Koppers
Notary Public

MJ _DMS 30738510v2 46352-1

State of Michigan, County of Kalamazoo
My Commission Expires: 3/22/20
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Kalamazoo, Michigan

Friday, June 28, 2019 - 2:57:06 p.m.

THE CLERK: All rise.

The court is now in session. Please be seated.

Court calls the case of Consumers Energy Company
versus Brian Storm; case number 2019-0160-CC.

Please, state your appearances for the record.

MR. WILSON: Richard Wilson on behalt of
Consumers Energy, your Honor.

MR. LUBBEN: Good afternoon, your Honor. Craig
Lubben here on behalf of Brian Storm. Mr. Storm is with me
here today.

THE COURT: Okay.

Good afternoon.

This is the time and place set for defendants’
for determination of necessity. This was filed--it’s in
response to a complaint filed by Consumers seeking to take
the easement of defendants’ property relating to their
operation of a transmission line for energy, or at least a
portion of the community.

The court has had a chance to review the briefs
and supporting documents in this matter. |1 believe that
requirements are with regard to a determination of

necessity there are proofs that would be necessary to
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either establish that there’s not a--not a need for this
particular property or that there is.

So, 1in that regard since it’s your motion, Mr.
Lubben.

MR. LUBBEN: Very good, your Honor.

We would like to call Brian Storm to the stand.

THE COURT: That’s fine.

You can come here to be sworn.

Do you solemnly swear the testimony you’re about
to give in this matter will be the truth, the whole truth
and nothing but the truth, so help you God?

MR. STORM: Yes.

THE COURT: Okay.

Please be seated. State and spell your name for
the record.

THE WITNESS: Brian Storm, B-R-1-A-N, S-T-0O-R-M.

THE COURT: Mr. Lubben?

BRIAN STORM
called by the defendant at 2:59:33 p.m., and sworn in by
the court; testified:
DIRECT EXAMINATION
BY MR. LUBBEN:
Q Where do you live, Mr. Storm?

A 2035 Broadway Avenue.

FTP - VIDEO - 1-2019, 6/28/2019 PAGE #4
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And, how long have you lived there?
About three and a half years.
Does anyone live there with you?
My wife Erin and our three children.
And, do you own that property?
Yes.
What do you do for a living?
Healthcare operations.
Explain to the court a little bit more about what you do in
healthcare operations.
Work for a firm that runs hospital systems, so we manage
the business side of hospitals so they can focus on the
care.
You’re aware that the issue here today relates to the
easement that Consumers Energy has--has requested on your
property, right
Yes.
Did Consumers provide you with an easement sketch kind of
showing you what--what they were seeking to take on your
property?
Yes.

MR. LUBBEN: Your Honor, defendants do you use
letters or numbers?

THE COURT: Defendants are letters. Plaintiffs
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are numbers.

MR. LUBBEN: Got it.

Your Honor, I’'ve got a document I’ve had marked
as Defendant’s Exhibit A. I’ve provided a copy to counsel.
I have a copy for the court as well.

BY MR. LUBBEN:

Q Mr. Storm--Storm, I’ve showed you the document I’ve had
marked as Defendant’s Exhibit A. Can you identify that
document?

A This Is the easement on our property that Consumers Energy
is seeking.

(At 3:01:18 p.m., DX#A marked for identification)

Q And, is this the document that they provided to you as part
of these proceedings?

A Yes.

MR. LUBBEN: Your Honor, I move for the admission
of Exhibit A.

MR. WILSON: No objection, your Honor.

THE COURT: Okay.

It will be received.

(At 3:01:27 p.m., DX#A admitted into evidence)
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BY MR. LUBBEN:
What I'd like to have you do is kind of lay out for the
court where your property is and Broadway Street where--
where you reside, so the court can just be oriented to your
property. You understand the question?
Yes.

So, Broadway Avenue is in the Winchell. It runs
perpendicular to neighborhood. We’re on kind of the
horseshoe loop behind the elementary school.

Okay -

The lines in question run parallel to Broadway and are

right at the front of the property.

Looking at Exhibit A is the electric line itself - does
that run on your property?

No.

And, how far is it from your property line?

About 20-feet.

It runs along the front of the property, is that right?
Yep.

Okay -

I'd like to direct your attention to the second
page of Exhibit A. And, that seems to be an aerial photo
that shows some vegetation. What I’d like to do is have
you explain to the court, first, are there any trees on the

FTP - VIDEO - 1-2019, 6/28/2019 PAGE #7
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front of your property?

There are.
What’s in front of the house between your house and
Broadway?
There are two trees in front of the house between the house
and Broadway, but neither of them are on our property.
And, looking at the second page of Exhibit A whose property
are those trees on?
Those are in the public right-of-way.
And, then focusing then specifically on your property and
the property line that we see are there any trees on the
front of your property?
No.
And, what about the side yard of your property?
No.
When did you say you bought your property?
November of 2015.
Was the power-line there when you bought the property?
Yes.
Has Consumers made any changes to that line during the time
that you’ve lived there?
Not that I'm aware of.
To your knowledge is Consumers able to access and perform
maintenance on that line?
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Yes.

How would they do that?

From Broadway - from the street or in the public right-of-
way .

During the time you have lived there has Consumers ever
asked to trim or remove any trees or vegetation from your
property?

No.

Has Consumers ever asked for permission to come on to your
property to do any trimming or maintenance of the line?
No.

MR. LUBBEN: Your Honor, I have a document I’ve
had marked as Exhibit B. 1 have an extra copy for the
court.

THE COURT: Okay.

MR. LUBBEN: 1 provided a copy to counsel.

THE COURT: Thank you.

BY MR. LUBBEN:

Q

e

INd €¥:L€:C 0202/9/T1 VOO Aq AAAIADHY
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Mr. Storm, I'm showing you the document I’ve had marked as
Exhibit B. Do you recognize this document?
Yes.
What is it?
It is the easement for the protection of the electrical
facilities.
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BY MR. LUBBEN:

Q

(At 3:05:27 p.m., DX#B marked for identification)
This Is the easement that Consumers is requesting of you?
Yes.

MR. LUBBEN: Your Honor, I move for the admission
of Defendant’s Exhibit B.

MR. WILSON: No objection, your Honor.

THE COURT: Okay.

It will be received.

(At 3:05:36 p.m., DX#B admitted into evidence)

Coming back--. Keep Exhibit B in front of you. But,
coming back to Exhibit A. You see that there is a portion
on the front of your property that Consumers is asking to
have declared a clear-cut area?
Yes.
And, can you kind of show the court where on Exhibit A that
is?
The clear-cut is the middle section. 1It’s the middle
section of the three boxes with the grids in them.
So, there’s a no-build section for the first 20-feet,
correct?
Yes.
And, then a clear-cut for the 40-feet?
Yes.
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Q And, then finally a danger tree area for the next 40-feet--
A Yes.

Q -—is that correct?

A Correct.

Q Okay .

IT this easement was put into place how would it
impact your ability to landscape your property?

MR. WILSON: Your Honor, I’1ll just interpose an
objection on the basis of relevancy. That goes to just
compensation on necessity.

THE COURT: 1 will acknowledge that objection,
but I’'11 let him answer it.

MR. WILSON: Thank you, your Honor.

THE COURT: Thank you.

THE WITNESS: So, the impact of my ability to or
our ability to landscape on the property - so, the no-build
area we would not be able to do any landscaping or build
anything without Consumers’ expressed permission. So, iFf I
wanted to add a fence to the property, add trees on the
side to separate my property and my neighbor’s property, I
would not be able to do that.

BY MR. LUBBEN:

Q Does that concern you?
A Yes.
FTP - VIDEO - 1-2019, 6/28/2019 PAGE #11
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Why?

Well, because I can’t use the property in the way that I as
the property owner want to use it.

Let’s focus on that danger tree zone for a moment. Are
there any trees in that area currently?

No.

You referenced earlier the trees in the public right-of-way
that are in front of your house. How tall are those trees?
Quite tall. They’re--currently they’re enveloping the
current lines. So, I don’t know the exact height, but
they’re quite big.

During the time you’ve lived at the property has Consumers
taken any action to trim those trees?

No.

All right.

Has Consumers--have you had some conversations
with Consumers and their representatives about this
easement?

Yes.

And, when have those conversations taken place?
Periodically over the last 3-years. We were--there was
discussion when we First moved in about the project at that
time; Spring of ’"16--2016. Then we’ve--the project was put

on hold, almost died down, and then within the last 6 to 8-
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months or so it’s picked back up,

the easement here.

During your conversations with Consumers have they ever
explained to you why they need a danger tree zone on your

property, first 40-feet of your property, when you don’t

The only explanation we’ve been provided is that this is

unique about their--your property that required them to

have any trees there?
the standard easement.
This i1s what they normally seek?
Yeah.
That’s the--
Yes.
--explanation they gave.
Did they indicate there
obtain such an easement?
No.
MR. LUBBEN:
had marked as Defendant’s Exhibit C.
to counsel, and 1 have an extra copy for the court.
THE COURT: Thank you.
FTP - VIDEO - 1-2019, 6/28/2019

Your Honor, I’'ve got a document I’ve

and obviously, we have

was anything special or

I’ve provided a copy
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BY MR. LUBBEN:

Mr. Storm, do you recognize the document that’s been marked
as Defendant’s Exhibit C?
Yes.
What is it?
It is the Consumers guidelines on treating vegetation
around their lines.

(At 3:10:53 p.m., DX#C marked for identification)
And, i1s this particular document available on Consumers
Energy’s website?
Yes.
And, you’ve seen it there?
Correct. Yes.
I'd like to direct your attention to the--. EXcuse me.

MR. LUBBEN: Your Honor, I’d move for the
admission of Exhibit C.

MR. WILSON: Your Honor, we would object to
Exhibit C on a couple of basis. First of all, there’s no
foundation that anything contained iIn this brochure relates
to high-voltage distribution lines. The line that is
depicted here in this brochure, and that counsel reproduced
in his brief is a low-voltage distribution line that has
different standards relating to it. So, it’s--there’s lack
of foundation Ffirst of all.

FTP - VIDEO - 1-2019, 6/28/2019 PAGE #14
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And, then, second a lack of relevancy, because it
doesn’t impress the type of line that we’re talking about
in this case.

THE COURT: Mr. Lubben, do you have reaction to
that?

MR. LUBBEN: I do, your Honor. There are--in the
brochure itself there are specific references both to a
transmission line, and also speaking to the trees that
should be planted around. So, I think it’s their document.
I think it’s admissible--it is admissible. |If it is
admitted then I’11 get into the substance of it, and try
and direct the court to the area that 1 think is
particularly pertinent.

THE COURT: Okay.

The court will receive the document.

(At 3:12:17 p.m., DX#C admitted into evidence)

BY MR. LUBBEN:
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Q Mr. Storm, I'd like to direct your attention to the third
page of Exhibit C. You see that?

A Yes.

Q First, I’d like to direct your attention to the lower left-
hand corner where there’s a little chart that says
“electric line type voltage clearing areas”. You see that?

A Yes.
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Now, have you been informed that the particular line
they’re talking about in this case is a 46,000 volt
transmission line?
Yes.
Looking at that box do you see the second heading down
being a reference to a transmission line?
I do, yes.
And, do you see it referencing the voltage as 46,000 volts?
Yes.
Now, with respect to the clearing area it says 40-feet on
both sides of the pole line in undeveloped or unmaintained
areas, and hazard trees beyond this area. Let me ask you -
is your neighborhood in Winchell an undeveloped area?
No.
Describe the development for the court.
It’s a mature residential neighborhood.
Is it an unmaintained area?
No.
And, describe how it’s maintained.
The--many cases very meticulously. It’s a prideful
neighborhood. The homeowners maintain their properties
very well.
Now, 1 would like to direct your attention to the--the same
page, but this time the lower right-hand corner of that
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page, at least how I’'m holding it, where there’s a box that
says “smart planting”. Do you see that?

Yes.

I'd like to focus your attention on the diagram that
Consumers has included with that document.

First, with regard to the 30-feet around the
line, and it’s hard for me to tell, but I think it’s 15-
feet on either side of the line. What does Consumers says
would be “smart planting” in that area?

MR. WILSON: Again, your Honor, the objection is
that this is a low-voltage distribution standard described
in that photograph; it’s not a high-voltage distribution
standard. 1 acknowledge that it says 46,000 volts in the
lower right-hand corner, but there’s nothing that
identifies--

THE COURT: Yeah.

MR. WILSON: --the power-lines shown in the
drawing or the--

THE COURT: Yeah.

MR. WILSON: --cartoon here that shows a minimum
10-foot tree pruning area - that that’s a high voltage
distribution line and we’ll have testimony that it’s not.

THE COURT: Okay.

MR. LUBBEN: Your Honor, it’s their document.
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Q But, what does the brochure say can be planted there?
A Trees with a mature height of 20-feet or less.
Q IT the easement that Consumers is seeking, which would

A No.

Q Looking at the next 30-feet, which appears to me to be

They didn’t specify in this drawing that that only applies
to 46,000 volts distribution lines, and it seems to me that
they’re bound by what they wrote.

THE COURT: Well, 1--T1711 accept the testimony
for its particular weight understanding that this is not a
technical document. It i1s designed to be consumed by the
general public, and therefore, there may be some
uncertainties with regard to exactly what they’re--the
specifics would be in this type of case. But, 1 will, at
least, accept the testimony at this point for what it’s
worth.

MR. LUBBEN: And, I'm not sure if we got that
testimony or not with--

THE COURT: Yeah.

MR. LUBBEN: --with respart--respect to the 30-
feet around the line; 15-feet on either side.

BY MR. LUBBEN:

label this a clear-cut area, were put in place would you be

able to plant small trees with a height of 20-feet or less?
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about 45-feet from the line, 15 on one side plus 30. What
does Consumers say would be “smart planting” in that area?

A It would be a mature height of 40-feet or less.

Q If Consumers’ easement was put in place with the clear-cut
zone would you be able to plant medium size trees with a
height of 40-feet?

A No.

Q And, then finally this tall tree area, which isn’t defined,
but that appears to be the side yard of the house that’s
shown. Would you agree with that?

A Yes.

Q IT the easement that Consumers is seeking was put in place
on your property would you be able to grow tall trees in
that area?

A No.

MR. LUBBEN: Thank you, your Honor.

Those are all my questions, Mr. Storm.

THE COURT: Mr. Wilson?

MR. WILSON: Thank you, your Honor.
CROSS-EXAMINATION

BY MR. WILSON:

Q Mr. Storm, is there any place that you found in this
brochure, your Exhibit C, that addressed access and

inspection rights for power-lines?
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I don’t believe so.
And, do you recognize in Exhibit B that one of the rights
that Consumers is seeking in this case is not only the
right to--to manage the vegetation along the line, but to
also to access your property within 40-feet of the line for
purposes of inspection, repairing and maintaining the line?
Yes.
Now, you said that your property--your neighborhood is--is
both developed and maintained, is that--did 1 hear you
correctly?
Yes.
All right.

Are there any tall trees in your neighborhood?
There are.
Do you know if any of them are within 80-feet of the line?
I'm sure they are.
Okay -

Has there been any dead trees that you’ve noticed
in your neighborhood the last 3 % years?
I'm sure there have been.
Okay -

You mentioned that during your discussions with
representatives of Consumers Energy over the last 3-years,

you periodically discussed the project. What project were
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you discussing?
The upgrade of the line iIn question.
Okay -

So, i1t’s the one that’s described in Mr. Mulhearn
affidavit about replacing the poles the conductors and so
on along that line?

Yes.

Okay.

That’s correct.

Do you have any background in engineering?
I do not.

Have any background in construction?

No.

Okay.

So, you don’t know what type of access rights
Consumers Energy may need iIn order to rebuild the Lindbergh
Phillips line do you?

I do not.
Okay.

And, if you look at Exhibit A, the easement
sketch, I believe | heard your direct testimony as saying
that the line is approximately 20-feet from your property
line, is that what you believe?

Yes, it may be closer to 15, but yes right around there.
FTP - VIDEO - 1-2019, 6/28/2019 PAGE #21
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First page of Exhibit A indicates that the distances
between the 46 kV line and your front property line is 9.9
feet. Do you see that on the north, and 9.6 feet at the
south?

I do.

Would you dispute those survey dimensions?

No.

Okay.

It’s your position in this case, Mr. Storm, that
you should have the right to plant whatever trees you want
in your front yard?

That’s correct.
Okay -

And, 1Is it your position in this case that
Consumers Energy needs to wait until you actually plant
trees and they grow 30-feet tall before we can seek any
rights against your property?

No, it obviously hasn’t stopped it up to this point.

I'm sorry.

It hasn’t stopped the seeking of the rights to the property
up to this point, so no not at all.

Okay.

So, you don’t think Consumers has to wait until
you’ve actually grown trees on your property before they
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can obtain easement rights to control that vegetation?
l--no, I don’t think.
Okay -
MR. WILSON: Nothing further, your Honor.
THE COURT: (Inaudible).
REDIRECT EXAMINATION

BY MR. LUBBEN:

Q

Sticking with Exhibit A, excuse me, for just a minute.
First, with regard to the question of access to the line.
Looking at Exhibit A does Consumers need to come onto your
property to have access to the line?

MR. WILSON: Objection, your Honor; lack of
foundation.

THE COURT: Overruled. You may answer the
question.

THE WITNESS: ©No, I don’t believe they do need
access or access to the property--come on to my property to

access the line.

BY MR. LUBBEN:

Because, it’s 9.6 to 9.9 feet from your property line?
Correct.
Has Consumers ever asked in the time that you have lived
there to come onto your property so they could have access
to your line?
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MR. WILSON: Again, irrelevant, your Honor.

THE COURT: As to the question of necessity, |
think (inaudible) for the use of the property. You may
answer .

THE WITNESS: No.

BY MR. LUBBEN:

Q

o r» O T

You were asked the question about tall trees in your
neighborhood. Are there any tall trees on your property?
Yes.
And, where are the tall trees on your property?
In the backyard behind the house.
So, looking at the second page of Exhibit B can you show
the court where the tall tree is?
Yes. There’s one in the back left-corner if you’re facing
the front door. Then there’s one, you know, right--further
down i1n the backyard closer to the house iIn this section.
And, are either of those trees impacted by Consumers
proposed easement?
No.
So, at least with respect to those trees Consumers does not
view the easement as a necessity?
Correct.

MR. LUBBEN: That’s all I have, your Honor.

THE COURT: Anything further, Mr. Wilson?
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MR. WILSON: Nothing further, your Honor.

THE COURT: The court has a couple of questions.

First of all, at this point you don’t have any
particular plans with regard to either constructing a
facility or making any plantings on the property?

THE WITNESS: No.

THE COURT: Okay.

And--well, you testified that basically the front
of your house is a lawn at this point, and is that pretty
much true with regard to your neighbors?

THE WITNESS: That varies.

THE COURT: Okay.

THE WITNESS: There are different--yards with
more trees and those with less.

THE COURT: Okay.

And, then you also indicated that the--there are
at least a couple of trees, not on your property but in the
right-of-way that are growing directly underneath the
power-lines?

THE WITNESS: Correct.

THE COURT: And, have you seen--have you seen
Consumers come and trim those?

THE WITNESS: No.

THE COURT: Okay.
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In light of the court’s questions any further
questions from the parties?

MR. LUBBEN: No, your Honor.

MR. WILSON: Nothing, your Honor. Thank you.

THE COURT: Okay.

You may step down. Thank you.

(At 3:25:42 p.m., witness excused)

MR. STORM: Thank you.

THE COURT: Anything further, Mr. Lubben?

MR. LUBBEN: That’s it, your Honor.

THE COURT: Okay.

Mr. Wilson, anything in the way of testimony
you’d like present?

MR. WILSON: Your Honor, just briefly a
housekeeping matter. 1I’d like to introduce the company’s
declaration of taking. I provided a copy to counsel. It’s
attached to the complaint. It’s attached to everybody’s
brief. But, it is my prima facie case and | would like to
make it a matter of record without counsel’s objection;
unless he’s got one.

MR. LUBBEN: Your Honor, | have no objection to
the admissibility of the document. As you know, from the
briefing--

THE COURT: Yep.
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MR. LUBBEN: --we strongly contest whether this
is the prima facie case.

THE COURT: Yeah.

The court will receive the declaration.

(At 3:26:37 p.m., plaintiff’s declaration of
taking received)

MR. WILSON: Thank you, your Honor.

THE COURT: Thank you.

MR. WILSON: Your Honor, we would call Jack
Vander Maas.

THE COURT: Do you solemnly swear the testimony
you’re about to give in this matter will be the truth, the
whole truth and nothing but the truth, so help you God?

MR. VANDER MAAS: Yes.

THE COURT: Okay.

Please be seated. State and spell your name for
the record.

THE WITNESS: Your Honor, my First name is Jack,
J-A-C-K, Alan, A-L-A-N, Vander Maas, V-A-N-D-E-R-M-A-A-S as

in Sam.
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JACK VANDER MAAS
called by the plaintiff at 3:27:43 p.m., and sworn in by
the court; testified:

DIRECT EXAMINATION

BY MR. WILSON:

Q

Mr. Vander Maas, would you please state your current
business address?
1945 West Parnell in Jackson, Michigan.
And, what is your current occupation?
I'm senior system forester for high-voltage distribution
for the whole state--
For the State of Michigan.
--Ffor Consumers Power.
Okay.

And, briefly what Is your educational background?
I got a business degree from Hope College back in 1983, and
a master’s of science in silviculture, which is a branch of
forestry from Michigan State University in 1985.
All right.

And, you’ve been employed Consumers Energy
Company since 198672
That’s correct.
All right.

And, what are some of your duties today as a
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senior HVD forester?
I have six foresters that work for me. 1 have three that
are in the operation and maintenance of H--HVD, if I can
use that term, your Honor.

THE COURT: Yes, you may.

THE WITNESS: For High-voltage distribution.
They are the ones that main--go out and maintain the
vegetation on our 46 and 138 lines. They’re located in the
east, west and south of Michigan. They have their own
regions. | also have a construction forester who works
directly on projects like these. 1 have--
Like the Lindbergh/Phillips project?
Yes.
Okay.

Go ahead.
I have a gas transmission forester who does vegetation
management work on our gas lines. 1--1 also have another
forester that does HVD and LVD bid work--
Okay.
--on projects.
I’'m handing you what’s been admitted as Defendant’s Exhibit
C. Have you seen that before?
Yes, | have.

Are you familiar with the, I call it the cartoon, but it’s
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a color drawing, depiction, sketch, something on the lower
right-hand corner of the third page. The counsel for Mr.
Storm--
Yep.
--referred to.
Yeah, this is--this is an informational brochure that is
carried by our LVD foresters, low-voltage distribution
foresters.
Okay.
This does not apply to the 46 kV system that I'm working
on. It’s informational. It helps property owners to
understand what we do out in the field and how we can
eliminate issues by, in some of these cases, planting the
right tree in the right place.
Okay.

You--you testified that you currently are
employed HVD division of--
Yes.
--Consumers. Are you Ffamiliar though with the low-voltage
distribution standards?
I am Ffamiliar with--I'm pretty familiar with them, yes.
Okay.
I would not say I'm an expert, but I work with the LVD

foresters.
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The--the drawing and the--the 10-foot minimum pruning
circle that’s around the wires and that - that’s an LVD
standard not a--

That’s--that is--. Yes.

Is 1t not? Yes. Okay.

Absolutely.

Would you tell the court what the--the basic rationale is
behind the 20/40/80 standard that the company seeks iIn this
case? Why do we--why do we need a 40-foot clear-cut zone,
for example, on both sides of an HVD line?

Basically, because we have issues not only safety, but for
access and we need that because if we have trees of any
size in that 40-foot area that could either hit the wires,
the pole, or a down-guy. It could cause an outage, which
could be anywhere from a couple thousand customers to
10,000 customers In some cases. And--and, it’s for the
safety of--and protection of our line, and also safety for
the public and our workers.

Mr. Vander Maas, I’'m handing you what’s been marked as
Plaintiff’s Exhibit 2. Can you describe what that is?
Don’t tell me what it depicts just tell me what it--what it
is.

It’s a picture of a tree that had come off the outside of

our right--our 40-foot clear-cut and had--was on--was on
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our 46 kV line and they’re in the mist of getting that tree
off of it and repairing.
(At 3:34:21 p.m., PX#2 marked for identification)
Okay.
So, were you at that scene--
No, I wasn’t.
--when that photograph was taken?
No.
All right.
Have you been at scenes that are similar--
Yes.
--to that photograph?
Yes.
Okay.
Have you seen and are you familiar with the type
of equipment that the company needs in order to repair a 46
kV line if it breaks?
Mm-hmm .
Is that a yes? You have to say yes--
Yes.
--or no. Okay.
Yes.
Would those be similar to the equipment that are depicted
here in proposed Exhibit B or Exhibit 27
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A Yes, 1t is.
Q All right.

MR. WILSON: Your Honor, we would offer Exhibit

MR. LUBBEN: No objection.
THE COURT: Two will be received.
(At 3:35:05 p.m., PX#2 admitted into evidence)

BY MR. WILSON:

Q Mr. Vander Maas, for the court--. 1I’'m going to hand you a
different one, so that the--I'm actually going to hand the
court one.

THE COURT: Thank you.
MR. WILSON: --so they can see it.
BY MR. WILSON:
Q Tell me what’s going on in this picture. What--what--what

do we see? 1 see at least three trucks.

A wWell, we--

Q Is that--. Go ahead.

A We have possibly two--two different limbs, large limbs,
coming down and effecting the line. There may even be
three here. 1 can see--1 can see where they’ve done work
up on the upper right just above the yellow bloom of the
Davey truck, and then where the Davey bucket is working,
and then also a large limb that’s below that yet.
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The Davey truck is the green truck in the lower--
Yes, lower--
-—left-—-
--right.
-hand--lower--
Lower right.
Okay -
Is Davey a contractor of Consumers Energy?
Yes.
All right.
And, the blue and white truck on the other side
that’s a--
That’s a Consumers Energy Company truck, and they are--
they’ve got that hooked up so that they’re holding up the
limb, and so the Davey contract tree trimmer can work on
that.
Okay -
And, those trucks are positioned on both sides of
the power-line, is that--
Yes.
--correct?
Yes.
All right.
Is that the normal configuration for attacking a
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problem where a tree has fallen on the line?

It all depends on the location and where it’s at. They
could be working on both sides of the line or all set-up on
one side or--

Okay .

--or the other.

The Consumers Energy truck, the blue and white one in the
picture, do you know how long that is?

It’s probably--it’s 30--probably good 30-feet in length.
Okay -

And, that would take up most of a 40-foot access

right?

Yes.

In your opinion, Mr. Vander Maas, is a 40-foot access right
is that adequate for the company to maintain, inspect and
protect a 46 kV line?

MR. LUBBEN: Your Honor, I object. I don’t think
there’s been a foundation established that he’s able to
speak to the engineering specifications of a line; he’s a
forester.

MR. WILSON: I’m not asking him for the
vegetation clearance, your Honor. I’m asking him for what
he needs for his crews to get in and fix a line if a power-

-if a power-line is broken because of a tree falling on it.
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THE COURT: I’11 allow the gquestion.

THE WITNESS: Yeah, 1 feel 40-feet is adequate.

BY MR. WILSON:

o » O »r

And, that’s the company standard--
Yes.

--access easement along 46 kV lines?
Yes.

All right.

What i1s your response to people like Mr. Storm
here who says, we don’t have any trees on our property at
the present time, therefore why are you bugging us for an
easement? You don’t need one. There’s nothing going to
fall on your line in the front yard of Mr. and Mrs. Storm’s
property. Explain to the court what’s going on here.

Your Honor, my--my experience and--and knowledge over the
years of working at Consumers Energy has been that
properties change and even though there’s--there may not
be, and I’'ve seen it over the years many times, that, you
know, have, even in this picture here there’s--where
there’s a lawn. One year there’s a lawn there and the next
year you have trees planted underneath the line.

So, it’s--it’s a long the--. What’s important
about this easement is it’s a long term document and it

stays with the property until our structures are no longer
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there, and that--that’s what helps us protect and be able
to maintain and do the work that is needed to be done on

our properties, your Honor.

Mr. Vander Maas, you’re familiar with the--with the--the

Lindbergh to Phillips upgrade project scheduled for 20107
Yes.

All right.

As part of the planning for a project like that
does your department review what easement rights there are
along the line that’s being reconstructed?

No, it usually--it usually starts with planning and
engineering and then at some point there’s a review and
then our land and right-of-way real-estate folks also get
involved if there’s missing pieces.

Okay.

So, are there--to your knowledge are there gaps
in the company rights along the Lindbergh/Phillips line?
Yes, there is.

And, is Mr. and Mrs. Storm’s property one of the gaps?
Yes, it is.

And, why is--why are uniform rights along the power-line
like this important?

Because, iIn most cases on the higher voltages that we work

on property lines are not distinct, and so it would be very
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tough to go from--and try and identify one property from
the next to the next. So, that’s why we--we like
uniformity, so that we know when we’re working on a line
we’re not going to be trespassing in a sense on someone’s
property.
Okay.

Is it more efficient when you have--
Oh, yes.
Yeah.
And, then it also gives us, you know, we may have to go
through a property to get to the property where the work is
at.
Right.

So, i1t also gives you access to other properties-
Yes.

--where the actual work needs to be done? Okay.

Now, in your affidavit that you filed with this
court, you also mentioned the need for a fire-break.
That’s not really crucial in this case is it - a Fire-
break?

No.
Yeah. That’s more for the heavily wooded areas?

Yes.
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Okay.

I think you mentioned this briefly, but the
rights that the company seeks in this case are permanent,
correct?

Yes.

Were you here Wednesday afternoon--

Yes, | was.

--in this courtroom?

Yes.

Did you hear testimony from a property owner about how they
planted trees 40-years ago right next to the power-line?
Yes.

MR. LUBBEN: Your Honor, I object; this isn’t
relevant to this particular parcel, and I wasn’t here on
Wednesday .

THE COURT: I--1 appreciate that.

MR. LUBBEN: Thank you.

THE COURT: Court will take it into account. 1
also note that the court in reviewing that particular
photograph would note that there are a number of trees that
draping under a power-line that were probably much more of
a danger in that case. (Inaudible)--.

MR. WILSON: 1--I won’t argue with the court on
that point at all. But, the point of my question is
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BY MR. LUBBEN:

Q

o r» O r

property owners planting trees--

THE COURT: Correct.

MR. WILSON: --if we don’t have an easement that
prevents them from planting trees.

THE COURT: That--that--

MR. WILSON: And, that’s the problem, right?

THE WITNESS: That’s correct.

THE COURT: That (inaudible) question. Yeah.
Okay.

MR. WILSON: Nothing further of this witness,
your Honor.

THE COURT: Mr. Lubben?

MR. LUBBEN: I’m going to place these exhibits in
front of the witness. That would have been earlier--

THE COURT: Thank you.

MR. LUBBEN: --defendant’s A, B and C.

CROSS-EXAMINATION

Mr. Vander Maas, when this particular distribution line was

set-up that was in 1969, correct?

This is--

The Lindbergh line was--

The Lindbergh to Phillips line.

Right. That was established originally in 1969 would you
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agree?
A I don’t know the date it was established.
Q You didn’t go back to check?
A No, Sir.
Q Okay.

So, you don’t know how long that line has been
there and 1 understanding correctly?

MR. WILSON: He just testified that he doesn’t.

THE COURT: Yeah.

MR. LUBBEN: Okay. All right.

BY MR. LUBBEN:

Q Do you know whether Consumers obtained a certificate of
public necessity from the Public Service Commission when
they first installed that line?

MR. WILSON: Objection, your Honor. That is
entirely irrelevant in this case. We will acknowledge and

agree, as we have in our brief and in our complaint, 1

believe. We have not acquired a certificate of public need

from the PSC in this case. We don’t need one in this case
and we’ve cited the statute to the court.

MR. LUBBEN: 1 just want to know what he knows,
your Honor.

THE COURT: Well, he--he--he--since he doesn’t

know the origins of this particular line in terms of date
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BY MR. LUBBEN:

Q

o r»r O r

or time, I suspect he probably couldn’t testify as to
whether there was a certificate of need or necessity that
attached at that particular time.

T guess we’ll--we’ll let you ask--answer if you
do you know. Do you know any of the circumstances
surrounding how Consumers developed this particular line?

THE WITNESS: No, Sir--

THE COURT: Okay.-

Yep.

THE WITNESS: --your Honor.

THE COURT: That’s fine.

Are involved in helping Consumers apply for cert--
certificates of public necessity and convenience from the
Public Service Commission at this time?
No.
You ever get involved in that process?
No.
Do you know whether at the present time Consumers seeks to
have the Public Service Commission approve the granting of
easements to control vegetation as is being sought in this
case?
MR. WILSON: Your Honor, there’s no foundation

for that question.
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BY MR. LUBBEN:

Q

> O » O

BY MR. LUBBEN:

Q

THE COURT: He’s--he’s simply asking does he
know .

MR. WILSON: Okay.

THE COURT: So, that’s fine.

THE WITNESS: No.

MR. LUBBEN: All right.

Are you familiar with the National Electric Safety Code
Standards?

I am familiar with it, yes, Sir. But, that iIs not my
expertise.

It’s not an area of expertise for you?

No.

But, you are familiar with the standard?

I know of the standard, yes.

MR. LUBBEN: What am I up to “D”?

I've got a document that I’ve had marked as Defendant’s
Exhibit D, as in dog. |1 have a copy for the court. Let me
ask you, Mr. Vander Maas, do you recognize that document?
Yes.
And, iIs that, at least, a portion of the National
Electrical Safety Code?
Yes.
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And, we’ve included the table of contents for that code.
IT you ook to page 26 of the table of contents; they’re
roman numerals. You see that there is a Section 218
related to vegetation management?

MR. LUBBEN: May 1 approach the witness, your
Honor?

THE COURT: You may.

MR. WILSON: What page, counsel, was it?

THE WITNESS: Yes.

MR. LUBBEN: So--

THE WITNESS: Well, i1t says 83.

BY MR. LUBBEN:

o r»r O >» O > O

I'm directing your attention first--

But, it’s on here--

--to the table.

--26 roman numeral.

Right.

Yep.

And, there is a heading, part 2, Safety Rules for the
Installation and Maintenance of Overhead Electric Supply
and Communication Lines, correct?

(Inaudible).

That’s the--that’s the previous page.

Okay -
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You see that heading?
Yep.
And, then when you come over to the next page there’s a
section entitled Vegetation Management on page 83--
Yes.
--correct?
Yep.
And, 1If we go to page 83, which is part of the document, it
says in Section 218A1 on page 83--.
Okay -
Are you with me?
Yep.
It says, vegetation management should be performed around
supply and communication lines as experience has shown to
be necessary, correct?
Yep.
It goes on to say, vegetation that may damage ungrounded
supply conductors should be pruned or removed, correct?
Yes.
Did you go back to see what experience has shown to be
necessary with regard to vegetation management of the
Lindbergh line on Broadway Street?
Could you--could you rephrase that?
Sure.
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Did you go back to see how many times Consumers
has had problems with the line, the Lindbergh line, because
vegetation on Broadway Street came into contact with the
line?

No, Sir.
So, you have no idea whether that has every happened?
No.
And, again, | think we established this - you just don’t
even know how long that line has been there, correct?
Correct.
I'd like to direct your attention to what was marked--it
was admitted as Exhibit A, which is the easement sketch; in
particular, the second page of that sketch. You have that
in front of you?
Mm-hmm. Yes, Sir.
You see that there are no trees on the Storm property in
the area that is marked as danger tree zone, correct?
Correct.
And, In fact there are no trees located on the Storm
property in the area that is marked as clear-cut zone,
correct?
That’s correct.
And, there are no structures in the area that’s marked as
no-build zone, correct?
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Correct.
Would you agree with me that there are no trees that you
can see on the Storm property that threaten the Lindbergh
line In any way?
That’s correct.
Now, see that there are two large trees depicted in the
right-of-way in front of the Strom property. You see that?
Yes.
Did you go back to check whether those trees have ever
caused a problem with the Lindberg line?
They have not.
Did you go back to see if those trees have ever been
trimmed by Consumers?
They have been trimmed by Consumers, yes.
And, when was the last time those trees were trimmed by
Consumers?
I don’t know the date, Sir.
How do you know that they were trimmed by Consumers?
Because, we have worked with the City of Kalamazoo on
trimming and replacing trees in that area.
All right.

Do you know specifically whether you worked with
the City of Kalamazoo on these two trees that are depicted

in the right-of-way in front of the Storm property?
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I don’t know exactly when, Sir.
Do you know the type of trees they are?
No, Sir.
Do you get involved with the Public Service Commission on
behalt of Consumers?
No, Sir.
I'd like to direct your attention to the brochure that was
marked as Defendant’s Exhibit C. Now, this is a brochure
that is provided to the general public by Consumers Energy,
correct?
Yes. This is a brochure that is handed out by our low-
voltage distribution folks--
And, it’s--. Sorry. Were you done?
--to homeowners when they have questions, and--and it’s
also on our forestry website.
For example, if homeowners have questions about what kind
of vegetation can we plant without causing danger to the
line this is a brochure that you provide to them?
For low-voltage distribution.
Okay -

And, this particular brochure is on Consumers

Energy’s website, isn’t it?
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third page where it says “smart planting” and there’s a
little drawing there. You see that?

A Mm-hmm. Yes.

Q Okay.

That says, no trees should be planted near power-
lines or if prohibited by an easement. However, many trees
are attractive additions to your yard, and under normal
conditions will not grow tall enough to interfere with our
distribution lines. That’s what it says, correct?

A Correct.

Q And, so--

MR. WILSON: Again, your Honor--

MR. LUBBEN: --there are certain trees--.

MR. WILSON: --the witness has testified this is
for low-voltage distribution not high-voltage distribution.
They’re entirely separate.

THE COURT: That’s a reasonable argument. I
think we’1ll get through this faster if we just mull-ahead.

BY MR. LUBBEN:

Q Mr. Vander Maas, can you show me where in the section
entitled “smart planting” it says this does not apply to
transmission lines it only applies to low-voltage
distribution lines?

A It doesn’t.
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Q That language is not used anywhere in the brochure that
Consumers provides to citizens who are looking how to do
smart planting around a line does it?

A No.

Q Using this particular definition of smart planting that
Consumers puts out iIn its brochure, Mr. and Mrs. Storm
would be able to plant medium size trees with a--with a
mature height of 40-feet or less on the front 30-feet of
their property wouldn’t they?

MR. WILSON: Objection, your Honor.

THE COURT: It’s--

MR. WILSON: Went over this.

THE COURT: That calls for something beyond his
particular expertise.

MR. LUBBEN: Okay.

THE COURT: I mean, that’s a conclusion.

BY MR. LUBBEN:

Q Do you have a brochure - that is to say, does Consumers
have a brochure that it provides to consumers that explains
what safe planting is around high-voltage distribution
lines?

A This is--this i1s the brochure that I'm familiar with that

they have for low-voltage distribution.

Q Is there a different brochure that’s provided to consumers
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for other--
Not that--
--distributions?
--I'm aware of, Sir.
So, this is the only brochure that Consumers publishes to
your knowledge?
To my knowledge, yes. This is an informational brochure
just to give homeowners some information on what’s going
on.
I'd like to come back to what was marked as Plaintiff’s
Exhibit 2, which was the picture--
Mm-hmm .
--that you had of the trucks.

Now, it looks to me like those trucks are
actually on a public right-of-way, is that correct?
I don’t--I don’t know in this case, Sir.
You can’t say one way or another?
No.
IT that was--. You see that an area that at least looks
like either a street or perhaps it’s a driveway, right?
Yes.
And, that area is sufficient, obviously, in this photo to
give access to attracting those--addressing those poles,

correct?
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Yes.
IT we look at Exhibit A, in particular the Ffirst page, you
see where the poles for the distribution line are on the
public right-of-way on Broadway Street?
Yes.
And, so the Consumers trucks would be able to pull In on
either side of a pole similar to what they did in Exhibit
2, but remain on Broadway Street and not go onto the
Storm’s property. Would you agree with that?
No, I would not.
And, would you at least agree that there is 10-feet or 9.6
and 9.9 feet from the line to the beginning of the Storm’s
property?
Yes.
And, would--how wide is a truck--is one of these trucks?
They’re around 100-inches.
Okay -

So, my quick math--

THE COURT: Nine.

MR. LUBBEN: Nine feet?

MR. WILSON: Nine feet, yeah.

MR. LUBBEN: Yeah. All right.
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BY MR. LUBBEN:

Q So, in any event, if they were--they could park on either
side of a pole and they wouldn’t necessarily have to go
onto the Storm property. Would you agree?

A They could park, but to do the work.

Q So, to do the work they would have to, I assume, elevate
the boom as they are showing here, correct?

A Or position the vehicles so they have--

Q All right.

A --so, that’s why.

Q As we look here, which is the second page of Exhibit A, you
see that there are no tall trees on the Storm property,
correct?

A Correct.

Q So, they wouldn’t have to address any trees on the storm
property. They wouldn’t have to access the Storm property
to address trees, because there are no tall trees on the
Storm property. Can we agree on that?

A Yeah.

Q And, if 1 heard you correctly in your direct examination
your concern is that someday the Storms’ might plant trees
on their property, correct?

A Correct.

Q And, your concern is someday those trees might grow up and
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present a problem to the line?

Correct.

Now, one alternative to Consumers is to wait to see if that
happens and then to pursue an easement, true?

That would be--that would be very inefficient.

So, it could be done, but it would be inefficient that’s
your testimony?

My testimony is that it would be inefficient and it would
not be uniformed with the building of that line.

Well, that’s a good point. You said it would not be
uniformed with the building of that line, but you don’t
know when that line was originally built, correct?

Well, we have gaps and rights.

Bingo. In other words, when the line was built Consumers
concluded that it did not need these vegetation--
vegetation’s easements in certain areas--

MR. WILSON: Objection, your Honor.

MR. LUBBEN: --true?

MR. WILSON: Argumentative and this witness has
no foundation to know what Consumers Power intended back in
1969.

THE COURT: That is correct. All you can testify
to is that they didn’t.

MR. WILSON: Right.
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MR. LUBBEN: That’s fair.

THE COURT: Which 1 think is on the record.

BY MR. LUBBEN:

You know that there are gaps, correct?

Correct.

So, you know that Consumers did not obtain vegetation
easements when the line was constructed, correct?
Correct.

And, as we looked at a moment ago with the electrical code,
you also know that the National Electric Safety Code that
says that vegetation management should be performed as
experience has shown to be necessary, correct?

Correct.

You don’t know what experience has shown to be necessary

on--on Broadway Street with respect to the Lindbergh line,
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correct?
Correct.
MR. LUBBEN: Those are all my questions, your
Honor .
THE COURT: Anything further, Mr. Wilson?
MR. WILSON: Yes, your Honor, just a few.
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REDIRECT EXAMINATION

BY MR. WILSON:

Q Mr. Vander Maas, do you know what the plan is for these two
trees in front of Mr. and Mrs. Storm’s house as part of the
upgrade to the Lindbergh/Phillips line?

A My understanding is we’re working with--we’ll be working
with the City of Kalamazoo.

But, is It--are they going to be removed do you know?

A That is our hope just to get those removed.

Q All right.

But, because these are in the Kalamazoo--the City
of Kalamazoo’s right-of-way, that has to be negotiated with
the city?

A Yes.

Q IT it was up to you, Mr. Vander Maas, what would you do
with those trees?

A I would cut those down.

Q All right.

Now, counsel has pointed you to the table of
contents of the National Electric Safety Code and then one
small little area about vegetation management, and quoted
out of there that vegetation should be managed as
experience has shown to be necessary. Do you remember
that?
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Yep. Yes.

In your reading or your understanding of the National
Electric Safety Code is your experience as the code uses it
intended to be a parcel by parcel by parcel experience, or
is It your experience in regards to 46 kV high voltage
distribution lines?

MR. LUBBEN: Your Honor, object. There’s no
foundation that this witness knows what this language in
the National Electric Safety Code means when it says “as
shown to be necessary by experience”.

MR. WILSON: Counsel--

MR. LUBBEN: So, for him to--

MR. WILSON: --counsel--

MR. LUBBEN: --try to interpret it is--is lack of
foundation.

THE COURT: I1--1--1 will allow the question.

BY MR. WILSON:

Do you understand the question, Jack?
What we do is we--we don’t--we cannot manage tree by tree.
So, when we work a line, we work the whole line and all the
trees on that line.
Okay.

So, experience is experience for the entire line

not for this parcel or that parcel?
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Right.
Okay -

That’s your understanding anyway?

Yes.
All right.

Let me ask you this. Counsel, asked you if it
was possible to wait until there are trees growing on Mr.
and Mrs. Storm’s property before we acquired any easement
rights to control that vegetation. Let me ask you this
questions - can you predict where the next car is going to
hit a power pole and shear it off?

No, Sir.

Can you predict where the next lightning bolt is going to
strike a transformer or whatever you call those things on
the top of a pole and blow it up?

No, Sir.

Is it possible--is it one of the options, as counsel would
have put it, for a driver to hit one of these poles on
Broadway?

Yes.

Is it possible for lightning to strike one of those poles
on the driveway--

Yes.

--or on Broadway? In that case what do you need to replace
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that pole? Do you need trucks that look like--
Yes.

--what you got here in Exhibit 2, 1 think it is?
Yes.

All right.

And, counsel asked you iIf you could park these
trucks parallel to the right-of-way and if the truck is
only a 100-inches wide, you could stick it into a 10-foot
space without trespassing couldn’t you?

Yes.
You’d have about a foot--6-inches on either side?
Yes.
Is that truck or either of those trucks in that photo
appear to be parked parallel to the right-of-way?
No, Sir.
In fact, those bucket trucks have to be pretty
perpendicular to the right-of-way or to the power-line,
anyway, In order to effectively operate?
Yes.
And, if you have a 30-foot truck parked perpendicularly to
the Lindbergh/Phillips line will that extend into Mr. and
Mrs. Storm’s front yard?
Yes.
By about 20-feet, correct?
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A Yes.
Q All right.
And, that would put you 10-feet into the clear-
cut area?
A Yes.
MR. WILSON: Nothing further, your Honor.
THE COURT: Anything further, Mr. Lubben?
RECROSS EXAMINATION
BY MR. LUBBEN:
Q You indicated examples for--that it’s possible, for
example, that car could hit a pole and that would require

maintenance, correct?

A Yes.

Q And, you can’t predict when a car will hit a pole, correct?

A No.

Q You said that lightning could strike something and that
could require maintenance, correct?

A Yes.

Q And, you can’t predict when lightning will strike?

A Correct.

Q It’s also possible that no tree on Broadway would ever fall
on a line--on the Lindbergh line, correct? You can’t
predict what--

A You mean on Mr. Ross’ property or on Broadway the whole
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street?
Well, let’s break it down. You know that as it stands
right now there’s no possibility of a tree from the Storm
property falling on the Lindbergh line, correct?
Correct.
Because, there are no such trees, correct?
Correct.
You--you are not able to predict whether a tree on Broadway
is likely to hit the line, correct?
Co--. Well, it depends if there’s dead--if there’s dead or
diseased trees out there, or with the weather that we’ve
had this year would saturation--saturated soils it would be
a higher--1 could not predict when, but it would be a very
high risk of that happening.
One way to predict would be to go back and look to see how
many times an incident like that has occurred on the
Lindbergh line in that area of Broadway Street, agreed?

MR. WILSON: Objection. Past performances is not
a prediction of future events, your Honor.

THE COURT: Court is fully aware of that.

MR. LUBBEN: Ture in the stock market, but maybe
not in other areas.

THE COURT: I--1--1 know the questions you have,

and I know, quite frankly, what the answers will be. So, 1
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guess, what I will say is move on, because I don’t think we
need to spend a whole lot of time dragging out an answer
that we both know is probably not coming.
MR. LUBBEN: Fair enough, your Honor.
BY MR. LUBBEN:
Q I did have a question though on Exhibit 2, because when 1
was asking you question, you told me you didn’t know if

this was a public right-of-way, correct?

A Right here.

Q Yeah, you said the street--

A Yeah.

Q --that the pavement or whatever that is that the trucks
were on, you didn’t know if that was a public right-of-way
or not, correct?

A I knew--1 knew this was a public--probably a public right-
of-way.

Q So, you knew that the section perpendicular to where the
trucks are is a public right-of-way, correct?

A Yeah.

Q And, how do you know that?

A ‘Cause it’s a public road there.

Q How can you tell that’s a public road? Is there a speed
sign?

A I don’t--I don’t see one in that picture, no.
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Q Do you know this particular area where this photo was
taken?

A No, Sir.

Q So, you--

MR. WILSON: Your Honor, the relevancy of whether
that’s a public road or not in that photograph is really
irrelevant to these proceedings.

THE COURT: The court will accept the picture as
an indication of the orientation that the trucks will need
to have with regard to the service of the wires.

MR. WILSON: Thank you, your Honor. That’s the
point of--

MR. LUBBEN: Okay.

THE COURT: That’s--that’s probably the most we
could have taken out of It anyway.

BY MR. LUBBEN:

Q Perhaps we can--we can agree on this. If this is a public
right-of-way then the trees are parked, or excuse me, then
the trucks are parked parallel on the public right-of-way,
correct?

A Correct.

You just don’t know if it is or isn’t, correct?

A Correct.

MR. LUBBEN: That’s all I have, your Honor.
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THE COURT: Anything further, Mr. Wilson?

MR. WILSON: Nothing further, your Honor.

THE COURT: Okay.

At the risk of stirring up a hornets nest. Mr.
Vander Maas, the question nagging the court at this point
is what do you now iIf a tree falls down on Broadway and you
need to access the line?

THE WITNESS: We clean it up.

THE COURT: 1 understand, you get in and clean it
up, but obviously, you don’t have 40-foot right-of-way at
this point to put a truck on. What do you do?

THE WITNESS: Our H--our HVD Department will
either get the go-ahead--

THE COURT: Okay.

So, you would--you would ask the property owners
or someone responsible to allow you on site?

THE WITNESS: Yeah.

THE COURT: Okay.

(Inaudible) from that standpoint.

THE WITNESS: Well, on a line like this, your
Honor, when there’s probably, you know, thousands of people
out-of-power, I think they’ll let us do the work.

THE COURT: Okay.

In light of the court’s gquestions any questions
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from counsel?

MR. WILSON: None, your Honor.

MR. LUBBEN: No, your Honor.

THE COURT: Okay.

Thank you. You may step down.

(At 4:14:26 p.m., witness excused)

MR. VANDER MAAS: Thank you.

THE COURT: Any other witnesses?

MR. WILSON: Your Honor, we would call Pete
Mulhearn.

THE COURT: Do you solemnly swear the testimony
you’re about to give in this matter will be the truth, the
whole truth and nothing but the truth, so help you God?

MR. MULHEARN: 1 do.

THE COURT: Please be seated. State and spell
your name for the record.

THE WITNESS: Excuse me.

Peter Anthony Mulhearn, P-E-T-E-R, A-N-T-H-O-N-Y,
and then Mulhearn is M-U-L-H-E-A-R-N.

THE COURT: Okay. Okay.

Mr. Wilson?

MR. WILSON: Thank you, your Honor.
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PETER MULHEARN
called by the plaintiff at 4:15:29 p.m., and sworn in by
the court; testified:

DIRECT EXAMINATION

BY MR. WILSON:

> O >r

Mr. Mulhearn, what is your current business address?
1945 West Parnell Road, Jackson, Michigan.
And, what is your occupation?
I am principal engineer lead for Consumers Energy’s high-
voltage science standard section.
All right.

And, it’s late on a Friday afternoon. Do you
recall signing an affidavit in this case?
Yes.
And, as part of that affidavit you provided the court some
professional background and CV information, is that--was
that accurate?
That--that information is accurate.
All right.

Then I’'m not going to repeat it here today.

Are you licensed professional engineer?
Yes.
And, tell me what some of the duties that you have as the
principal engineer lead in the high-voltage distribution
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lines design and standard section?
I'm responsible for oversight of all of the Consumers
Energy’s standards for the design instruction of the high-
voltage distribution lines.
And, what is the company standard for a high-voltage
distribution line?
46,000 volt up to 138,000 for high-voltage distribution.
Okay.

And, anything less than 46,000 is a low-voltage
distribution?
That is correct.
All right.

And, anything above 345 or thereabouts is--
That gets up into upper transmission, which we don’t--
Consumer Energy, yeah, we don’t--
You don’t deal with that do you?
No. No, we don’t deal with that.
Okay -

You’ve worked for the company for how long?
Coming up on l1l7-years.
And, when you arrived at the company 17-years ago what was
the standard easement rights that were obtained for 46 kV
lines?
When 1 arrived it was at 20/40/80 as the 20/40/80 has been
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described in the affidavits previously iIn the case.

Q In the easement that we’re seeking here?
A Correct.
Q Okay.

And, did you provide a drawing to--on your
affidavit as to those standards?

A Yes.

MR. WILSON: Let me just--

MR. LUBBEN: Are these--

MR. WILSON: --mark these. Pardon?

MR. LUBBEN: Are these separate or the same?

(At 4:18:13 p.m., sidebar conversation between
Attorney Wilson and Attorney Lubben)

BY MR. WILSON:

Q Mr. Mulhearn, I’'m handing you what has been marked as
Plaintiff’s Exhibit 3 and Plaintiff’s Exhibit 4. Do you
recognize those documents?

A Yes, | do.

Q What are those?

A These are pages from one of our standard manuals indicating
a graphic representation of what we try to utilize for our
rights--acquisitions for 46 kV lines.

(At 4:19:12 p.m., PX#3 and PX#4 marked for

identification)
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And, what’s--what the date of Exhibit 3?
Exhibit 3 is 2017.
And, what is the date of Exhibit 47
Then Exhibit 4 is 2003.
Okay.
So, 16-years ago?
Yes. Correct. Yes.

Are the standards shown on those two exhibits the same?

Yes.
MR. WILSON: Your Honor, I would offer 3 and 4.
MR. LUBBEN: No objection.
THE COURT: They will be received.
(At 4:19:39 p.m., PX#3 and PX#4 admitted into
evidence)

BY MR. WILSON:
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Q Mr. Mulhearn, part of your duties are design standards or
line, design and standards?
A That’s correct, yeah.
Q Okay.
And, do you have familiarity with the National
Electrical Safety Code?
A Yes.
Q And, iIn your department do you refer to the vegetation
management portion of the National Electrical Safety Code?
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We reviewed it, yes.
Okay -
Are there other sections though that are
applicable to your work?
Yes.
Okay.
What sections would those be? Do you recall?
Well, we review most of the whole book, so it’s kind of
difficult to go with--
Okay -
--which sections you’re going to start being applicable
for.
All right.
So, the entire book--that--the entire code is
something that you reference constantly?
Our--yes, our department--
Regularly, 1 should say.
--utilizes constantly.
Yes.
Regularly, yes.
And, it’s not just the one section on page 83 or whatever
it is that counsel had referenced--
No.

--on vegetation?
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No, it’s not.
Okay -

When you are looking at the National Electrical

Safety Code what are you focused on?

Can you be a little bit more specific?

Briefly.

(Inaudible).

You--well, Mr. Mulhearn, you describe in your affidavit how
you developed or how the company developed the 20-foot no-
build--

Okay.

--zone. Okay.

Mm-hmm.

Explain to the court what goes into coming up with that
number?

Yeah. What we’re evaluating in order to do--we need to
maintain clearances from our--from the line and
infrastructure for the public safety and well-being, and
maintenance and inspection requirements for the line.

In so doing there’s a lot of parameters that we
look at to evaluate the line to try to establish what those
clearances need to be. In the National Electrical Safety
Code there’s dimensions that they would utilize specific to

voltage and specific to certain criteria that have to be
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maintained at all times for the public safety parameter.

So, we take those all--you have to combine all of
the conditions in utilizations for as it applies to that
line as well.
What are some of those conditions?
Oh, ice-loading. We have--. Michigan - we get ice in the
line, so the--the wires will be loaded differently with
ice. We have to take into certain wind condition
considerations. We have to take other elements that are
even put into place such as how much the--well, the
strength of the wind, the sun, how much the reflective
issues are in terms of how that heats the line. We try to
take that all into--the type of conductor you’re utilizing,
which is a type of wire whether it’s copper and aluminum or
steel reinforced; all those modifications are put into the
line.
And, do those--
You evaluate the sage and the--how the wire is--
Okay.

That’s what--that--
—--(inaudible).
-—that’s where this was sort of going - Is all of those
different conditions of ice and wind and heat and weather

affect the sag of the line, is that correct?

FTP - VIDEO - 1-2019, 6/28/2019 PAGE #72

APPX - 100
App. 220b

INd €¥:L€:C 0202/9/1 VOO AQ AIATADTY

NV 60:0€:01 1202/07/21 DOSIN A4Q AIATADTY



© 00 N oo o A W N P

N N NN N DN P B PR R R R R R R
g N W N B O © ®©® N O O M W N P O

o O F

> O » O >r

o > O T

INd €¥:L€:C 0202/9/1 VOO AQ AIATADTY

NV 60:0€:01 1202/07/21 DOSIN A4Q AIATADTY

Yes.

Okay -

Yeah.

And, then if you factor in wind that sag--saggy line begins

to oscillate back and forth?

Well, 1t can--

It can, yeah, right.

--under certain conditions going through, yeah.

Okay.

The big issue we’ll have with the wind is when--more of a

straight-line wind that would be applied to it

perpendicular to the direction of line. Your sag wire’s

going to be able to--it will blow straight out--

Okay.

--as It comes through and will move from being straight in

line between the poles outward in the direction of, you

know, of the--the wind--that the wind is blowing.

Okay -

And, you’ve done these calculations?

We have had them done, yeah.

Yes.

Mm-hmm .

And, 1 think in your affidavit you said you calculated it

when you apply all the relevant factors it comes out to 18-
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feet something?

Our calculation has--they come out to--. The calculation
directly and related to the National Electrical Safety Code
dimensions equals out to 15-feet. We added our 3-feet
buffer that we always try to apply on top of that--

Okay.

--as a Consumers Energy Standard. That would carry that a
little bit beyond that to just past 18-feet. So, we
usually try to cover, again, for the safety parameters that
are involved. There’s other characteristics that we'’re
trying to include within that buffer, so to help ensure--
assure the safety is--is applicable and is never broached
or really limited. So, we try to add that on to it to

ensure that takes it up to those dimensions.

Okay.
46,000 volts i1s a lot of volts, right?
Yes.
Okay -
Dangerous i1f it comes down?
Yes.

IT you were constructing a new 46 kV line today are the
rights that we’re seeking in this case the same rights that
we would seek In those--in a new construction?

Yes.
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Q Okay.

And, do you know when the company builds a new 46
kV line does it acquire the 20/40/80 rights along the
entire length of that line?

A That’s what we request right now. Correct.
Q Yes.

A Yes.

Q All right.

And, that would apply even if the line was

crossing a farmer’s field?
A Yes.
Q All right.
Or a vacant lot?
A Yep.
Q All right.

You want to acquire the rights along the entire
line?

A Yep.

Q All right.

For the reasons that Mr. Vander Maas suggested?

A Well, the lot of the reasons he’s got for suggestion and--
yeah, in fact that the--. Well, things change on the
properties, so we want to have that going through in the
line. 1It’s for--it’s expected to be there continuously
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forever aspect.
Okay -
These are permanent rights we’re asking?
Permanent factor, yeah--
Right.
--of the rights as applied, because of that permanency.
Yeah.
And, that line has already been there 50-years. Is there
any reason it can’t stay there another 50-years?
No.
Do you have lines, do you know, that have been in place--
Yes.
--that long? Hundred years?
Yes.
All right.
Are you involved in the Lindbergh to Phillips
rebuild project?
Yes.
All right.
And, are you aware of the rights that the company
has along that line generally?
Yes.
Yeah. All right.
And, there are gaps in our rights--the company’s
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rights?
Yes.
All right.

And, Mr. and Mrs. Storm’s property is one of
those gaps, correct?
Yes.

It is. All right.

And, I’11 ask you the same question, but I
presume you can’t predict where a car’s going to shear off
a pole?

No.
All right.
How tall are these poles by the way?
The current poles?
The current poles.
I'm not real sure. I don’t recall what the dimensions were
on the current poles--
All right.
--right now.
Do you know what the new poles will be?
The new poles will be 85 to 90-feet tall.
All right.
Now, that’s the full pole height from top to--
From the bottom of the pole, right?
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--the bottom of pole.

Right.

Yeah. Which is berried in other length differentials.
Right.

Yeah.

How much of that ends up sticking out of the ground more or
less? I’'m not going to hold you to the exact dimensions.
It’s--our general rule of thumb is like 10-percent plus 2-
feet. So, for like a 90-foot pole, you would have 9-feet
plus 2 - 11-feet berried.

Mm-hmm .

Then the remaining--so, subtracting that from 90 would be
79--feet.

Okay.

And, you have to maneuver these poles and get up
right and into a hole in the ground?
Correct.

All right.

In your experience is 40-feet of access rights on
either side of a pole--a power-line adequate for HVD to
install a 90-foot pole?

It’s actually pushing the boundaries of adequacy oOn our--

doing it--there may be a need to even have further.

Traditionally on a lot of the poles when they get up to
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that--that--that height that we’re talking right now.
Okay -
Cranes are required in addition when we get above--at the
85 and above height variations, which is right in line with
where we’re at with a lot of these poles. So, it’s not
just going to be truck. It’s going to be an additional
crane rented--higher crane rental that is required in order
to maneuver--
Okay.

To get the poles in place.
--to get the poles in place. Correct.

And, also the wires to attach to the poles on top

of them.

Okay.

So, it’s not just the pole (inaudible).

And, 1T you only have 9.6-feet of rights on one side of the
pole does that make it more difficult to install the pole?
Yes.

All right.

One of the other rights that you seek in
construction a new 46 kV line is the right to actually
install the power poles and the lines on the property
owner’s property, is that true?

Can you repeat the questions again? I’'m sorry.
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Yes, it was a bad question.

When you construct a new 46 kV line across
property do you also have to acquire rights to install the
poles and the wires and the other equipment that go along
with that? You don’t have--those are now in the public
right-of-way here, but if you were running across--. If--
let me just start all over again.

IT we—-1Tf we were--if we were running the
Lindbergh/Phillips line say across Mr. Storm’s property
would there be other rights you would need to acquire in
order to do that?

Outside of the 20/40/807?

Yes. I mean, outside the 20/40/80 vegetation and access
rights. Do you also needs the rights to put the poles on
his property?

Well, 1 thought that was part of the 20/40 rights, so
that’s why I’'m confused with--

Oh, okay.

--what you’re saying. To me, | mean, that’s an exclusive
element, so I'm a little--I'm not sure what--

All right.

I--1 should not ask an engineer questions
relating to legal matters. You--you state in your

affidavit, for example though, that if we were building a
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new line we would also acquire, not only the vegetation and
access rights, but the rights to construct the poles and
keep the--

Yes.

--poles on the property.

Yes.

But, we’re not doing that in this case, because the poles
are already in a public right-of-way. We don’t need any
rights to construct a pole on Mr. Storm’s property.
Correct.

Okay.

Yes.

That’s where I was going.

Yeah.

Okay. Good.

Yeah. Sorry.

Didn’t mean to confuse you.

I get confused.

Finally, Mr. Mulhearn, are you familiar with the public
service requirements that relate to vegetation management
along high-voltage distribution lines?

We have some familiarity with it, yes.

Okay -

And, is it your understanding that--that the MPSC
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has required Consumers to develop a program to manage
vegetation?

I am aware that there’s a program to manage that, yes.
Okay.

How about inspections. Does the Public Service
Commission require you to inspect these lines regularly?
There is inspection programs for the lines--

Okay.

--to--for the liability purposes--
That’s not in your department though?
It’s not in my department, no.

Okay.

Mr. Mulhearn, one last question. In--in your
experience and based upon your educational background, your
knowledge and experience in this area is a 20/40/80
configuration of vegetation and access rights, as we seek
in this case, will that be adequate to protect the
Lindbergh/Phillips line?

Yes, 1t would.
All right.
And, that is what you would acquire if this was a
new line?
Yes.
Do you have any reason why the company didn’t acquire
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rights like this whenever they built the line?
No, I don’t know why they didn’t. I really wish I did. I
don’t.
Okay.

That’s all you need to know.

MR. WILSON: Nothing further, your Honor.

THE COURT: Mr. Lubben?

CROSS-EXAMINATION

BY MR. LUBBEN:

Q

A

Is it fair to say you do know that this line was
established and built in 19697
I will say more--there’s portions of it. Most of it, T
believe, was in 1969. There’s even portions of it that
were built 1948 depending on which portion of the segment
you’re lying in. In this community area, I think--it might
even be 65 to '69. There’s some other parameters on how
the interconnections work, but--
Okay -
--yeah you want to go into the mid-late ‘60s, yeah I'm
definitely with you there.
So, there’s no question the line, at least as it runs in
front of the Storm property on Broadway, has been there at
least 50-years?
I believe so, yes.
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And, you mentioned the National Electrical Safety Code.
You heard the other testimony. You’re aware that it says
that vegetation management should be performed around
supply and communication lines as experience has shown to
be necessary?
That’s correct, yes.
And, that’s kind of common sense too, right? I mean,
you’re looking to see what’s happen, to see what kind of
vegetation management you need to do. Fair statement?
Yes.
Did you go back to look to see whether Consumers has had
issues with trees falling on the line--in--on Broadway
Street in the area where you’re seeking this easement?
No.
So, you don’t know what experience has shown to be
necessary at least with regard to that street?
Well, that’s not the only street that this line’s in
(inaudible).
I understand that.
All right then.
But, you understand the Storm’s property is on Broadway--
Yes.
--street, correct?
Right.
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And, the easement you’re seeking in this case is with
respect to their property on Broadway Street, you
understand that?

Yes. Yes.

Okay.

And, you don’t know what experience has shown to
be necessary over the last 50-years to maintain the line
against tree falling on Broadway Street, correct?

For the past, no.
No.

Are you involved in preparation of applications
for certificate of public necessity and convenience from
the Public Service Commission?

No. They’re not needed for 46,000 volt lines.
Okay.

So, you’re saying that they are--a certificate of
public necessity and convenience is never necessary for the
construction of a 46,000 volt distribution line?

That’s correct.

Did you go back to see whether Consumers obtained a
certificate of public need--necessity and convenience
before it constructed this line in 19697

No.

Now, you mentioned you have some familiarity with the
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Public Service Commission’s orders about piolet programs to
develop hazardous tree removal programs, is that right?

I have some familiarity.

Okay.

And, in particular you’re aware-—-. Well, let me
ask you - are you aware that the Public Service Commission
has ordered that Consumers have increased communication
with customers about the dangers of hazardous trees and the
importance of tree removal?

Yeah.
And, I'd like to direct your attention to Exhibit C, which
should be in front of you there.

No, it’s not, Sir.

THE COURT: You can use mine.
MR. LUBBEN: Oh, sorry.
THE COURT: You can use mine.

MR. LUBBEN: Thanks, your Honor.

BY MR. LUBBEN:
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Q You’re familiar with this particular Exhibit C, the Share-
the Space Line Clearing and Safe Reliable Electrical
Service brochure?

A I’ve seen it.

Q Does the high-voltage distribution part of the copy that
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you’re with have its own brochure?

A No.

Q So, this is the only brochure that Consumers provides to
advice customers about the importance of line clearing and
safe reliable electrical service, iIs that correct?

A Yeah.

MR. LUBBEN: Thank you, your Honor. Those are
all my questions.
THE COURT: Anything further, Mr. Wilson?
MR. WILSON: Just one.
THE COURT: Sure.
REDIRECT EXAMINATION

BY MR. WILSON:

Q Mr. Mulhearn, you have some familiarity or some

understanding of the MPSC requirements--

Some.

--(inaudible)”?

Yeah.

o r» O r

Anything In your understanding of the MPSC requirements
that relate to line clearings and safety and so on,
indicate that the company can only obtain rights to control
vegetation after a tree has fallen on their line?

A No.

Q Okay -

FTP - VIDEO - 1-2019, 6/28/2019 PAGE #87

APPX - 115
App. 235b

INd €¥:L€:C 0202/9/1 VOO AQ AIATADTY

NV 60:0€:01 1202/07/21 DOSIN A4Q AIATADTY



© 00 N oo o A W N P

N N NN N DN P B PR R R R R R R
g N W N B O © ®©® N O O M W N P O

Is there anything In your understanding of the
Public Service Commission requirements that the company
cannot proactively acquire rights to prevent trees from
falling on the line?

MR. LUBBEN: Objection, your Honor. Best
evidence would be the Public Service Commission
requirements, and frankly there’s no foundation established
that he knows exactly what they are. In fact, | think he
said he’s not familiar with them.

MR. WILSON: Well, the regulations are cited in
our brief, your Honor. I'm asking this witness’
understanding if his understanding of what the PSE requires
of the company prohibits us from proactively inquiring
rights.

THE COURT: I1--I'11 allow the guestion, if you
can recall it.

THE WITNESS: Yeah, that’s what happens.
Exactly--

THE COURT: Basically, do you know of anything
that the Public Service Commission has in their rules that
would prohibit you from being proactive and basically
getting the clearance in those areas even if there has not
been a history?

THE WITNESS: I’m not familiar with the--the MPSC
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prohibiting that action, no.

THE COURT:

Thank you.

MR. WILSON:

Honor.
THE COURT:

you. Thank you very

(At 4:40:27 p.m., witness excused)

MR. MULHEARN: Do you want me to leave these

here?

THE COURT:

MR. MULHEARN: All right.

Thanks.

THE COURT:

Anything further, Mr. Wilson?

MR. WILSON:

THE COURT:

I guess, technically rebuttal. Mr. Lubben, do

you have anything you want (sic)?

Interesting arguments. We’ll start with you, Mr.

MR. LUBBEN:
Honor .
THE COURT:
Okay -
FTP - VIDEO - 1-2019, 6/28/2019

Okay -

That’s the only question I had, your

The court does not have a question of

much.

Yes, please. Just leave them there.

We’1ll sort through it.

Nothing further, your Honor.

Okay -

We have no rebuttal witnesses, your

Thank you.
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Lubben.

MR. LUBBEN: May it please the court?

First, the burden of proving necessity is on
Consumers, because it is a private agency that did not
obtain a certificate of public need and convenience from
the Public Service Commission.

We think that is the only proper interpretation
of MCL 213.56, because if you look at that statute you see
that Subsection 1, requires the owner to file a motion
asking that necessity be reviewed, which we did.

You see that Subsection 2, says that with respect
to a public agency, the determination of public necessity
by that agency is binding on the court in the absence of a
showing of fraud, error or of law or abuse of discretion.
Consumers is a private agency not a public one. Therefore,
Subsection 2 does not apply to Consumers.

Finally, Subsection 3, says that with respect to
an acquisition by a private agency, the court at the
hearing shall determine the public necessity of the
acquisition of the particular parcel. 1 want to emphasize
that language “particular parcel”. Because, each owner of
each parcel that Consumers seeks to inquire is entitled to
its own determination of public necessity. It is not a

group analysis, as Consumers has tried to argue here. By
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virtual of the language of the statute it’s an analysis of
the particular parcel.

That section, by the way, goes on to say the
granting of a certificate of public convenience and
necessity by the Public Service Commission pursuant to the
Electric Transmission Certification Act is binding on the
court. So, if Consumers had bothered to get that
certificate, we wouldn’t have this hearing today; it would
be binding on the court.

When Consumers obtained a certificate of--for
public--in 1969 for the construction of this line it did
not seek the vegetation maintenance easements that they’re
seeking at this time. How do we know? Because, they’re
not there. And, they’ve not sought a certificate from the
Public Service Commission that they’re necessary now.
Therefore, there is no deference to their desire to get
this. The burden is on Consumers, because this is taking.

Not a single case that Consumers cite in its
brief held that the declaration of a private agency is,
quote, “prima facie showing of necessity”. It just--not
authority is not there.

Now, recognizing that Consumers has that burden
it cannot met it for the following reasons:

First, 1 think you know that the actual easement
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itself has three components. There’s the 20-foot no-build
zone without the express--express authorization of
Consumers, so if the Storms would want to build on the
front 20-feet on their property, If they want to build a
fence or whatever i1t might be, they would need the express
authorization of Consumers.

Front 40-feet would be clear-cut area, which
means that Consumers would have the right to trim, cut-down
or remove and control any trees, bush and roots and other
vegetation within that 40-foot clear-cut area. So, they
can come in any time they want and cut whatever was down--
whatever was put in there.

Then the next 40-feet is a danger tree area where
Consumers could come in and trim anything in excess of 35-
feet. That’s what they’re asking.

Now, the First reason that they cannot--that they
cannot prove necessity is that line has existed for 50-
years without the need of that easement. Your Honor, 1
think that is the most compelling point.

In reviewing whether a taking is necessary the
consideration is not the advantage to the public, but
whether the project needs the property involved. That’s
Troy versus Barnard, 183 Mich App 565.

The mere fact that it may cost effective, more
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convenient, 1 think they said, more efficient to effect a
taking is not enough to justify a taking. The intended
project must be physically possible to perform without the
condemned property. That’s Nelson Drainage District, 174
Mich App at 407.

Consumers has not pointed to any outages that
occurred in this particular area of line attributable to
vegetation on the Storm’s property. They’ve not pointed to
any vegetation on the Storm’s property that may become a
problem in the future. They acknowledge that there are no
trees In that area. The testimony you heard was, well
we’ re concerned that maybe someday they might plant
something that might grow up and affect our line.

Your Honor, that is not the standard for taking
someone’s property. A taking of property by--by a public
authority or using the public’s constitutional authority
through the constitution, a power intimate domain, that’s a
really significant thing. You don’t get to do it just
because you think, well it might be convenient. 1 has to
be a necessity.

The second reason that the consumer--that
Consumers cannot prove necessity is that sketch of the

Storm property shows that there are no trees or structures
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of the Storm property are on the public right-of-way not
the Storm property. Consumers has done nothing. 1 think
there was testimony, well he thought there was some
trimming done to those trees, but unclear. And, as Mr.
Storm testified they’ve lived there there’s been nothing
done to trim those trees. Which belies the argument that
this particular easement Is a necessity.

The third reason that Consumers cannot prove
necessity iIs that its own brochure from its web--website
shows that what they’re asking is not a necessity. In
fact, they say smart planting would allow small trees with
a mature height of 20-feet or less within 15-feet of the
line. Now, they’re quick to say, well that’s only for low-
voltage distribution lines; it’s not for high-voltage
distribution lines. But, that’s not in that section.
Counsel--1 mean, 1 think the witness acknowledged it
doesn’t say that anywhere. In fact, what it says is as
long as the vegetation doesn’t grow to 20-feet or higher
it’s not going to be a problem.

Similarly, it says medium size trees with a
mature height of 40-feet or less may be planted within the
next 30-feet of line, and then tall trees beyond that. So,
Consumers proposed easement would prohibit the smart

planting that it tells customers in its brochure that they
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can do.

Now, Consumers in its brief tried to make two
arguments as to why it should be permitted. First, they
cited the National Electrical Code standards, an actual
electric safety code, and you saw that we put that in front
of you. We put the specific section about vegetation
management in front of you, because I think it’s
significant. First, it doesn’t say anything about the
20/40/80 stuff that they’re talking about. I think they
intimated in their filings that it did. It certainly does
not.

But, what It does say is that vegetation
management should be performed as shown to be--as
experience has shown to be necessary. You’ve got 50-years
of experience with this particular line, and we--1 think
you can reasonably infer that this has not been a problem
with this line, because if he had been they surely would
have pointed out to you where these problems occurred.
They have access to this information--this information.
They know when they failures occur and they have not
presented any evidence of that.

The second thing that Consumers argued was that,
well its Public Service Commission order somehow supported

the requested easement. First, | think they attached a
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copy of the wrong case - not the one they cited.

THE COURT: Yeah, that’/s—--

MR. LUBBEN: But, I went and got the one they
cited, and it said, that they should use a piolet program
to develop a hazardous tree removal program for trees
outside the right-of-way; perfectly fine. They did not
suggest, however, that the--that the substances of this
program should be that they obtain permanent easement
rights prohibiting a property owner from growing trees on
their property.

In fact, the commissions’ order acknowledges that
increased communications with customers--

THE COURT: Customers, yeah.

MR. LUBBEN: --about the dangers of hazardous
trees and the importance of tree removal; thereby
encouraging the customers to trim their trees would be
important--would be an important part of Consumers efforts.
I think that was sort of reinforced by the witnesses’
testimony. Let’s face it - that line serves the people who
live on that street. They don’t want a power outage any
more than Consumers does, and frankly, they are more
directly affected or at least immediately by it than
Consumers is.

So, talking to homeowners about, you know,
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whether or not you need to maintain your trees like they do
in this brochure is the proper way to handle it.

Now, in this particular case, as | said already,
with respect to the Storms, they don’t have any trees in
the areas that Consumers is seeking to impose with an
easement. So, there is absolutely no showing of any
necessity with respect to their--to use the language of the
statute “particular parcel”.

So, for all those reasons, your Honor, we submit
that Consumers has not met its burden of proof of
establishing that proposed easement is a public necessity,
and we respect that the court dismiss the complaint against
Storms and order Consumers to pay Storms’ their attorney
fees that the statute provides.

THE COURT: Mr. Wilson?

MR. WILSON: Your Honor, MCL 213.56(1) says, that
a property owner may challenge an agency decision to
condemn property and taking their property for the purposes
stated in the complaint. Counsel ignores that language in
213.56(1), because it’s the crux of this case.

As we said in our brief, the purpose of this
case, the project that is undertaken by Consumers here, the
improvement that is sought to be made in the words of the

Supreme Court in the Vanderklook case is not to control
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vegetation immediately on Mr. and Mrs. Storm’s property.
It is to acquire continuous easement rights along a high-
voltage distribution line as the MPSC has told us we must
do. The fact that we haven’t experienced an outage on Mr.
Storm’s property is nO argument against necessity in this
case.

Mr. Vander Maas testified there are gaps in the
company’s rights along this line. Why the company did not
acquire those rights back In 1969 or whenever counsel
thinks the power-line was installed is irrelevant, number
one. But, number two, we agree they were not acquired for
whatever reasons.

But, this--the court of appeals In the Zoner
case, and I'm not sure if the court is familiar with
Detroit Edison Company versus Zoner, 12 Mich Appeal 612.
It’s a 1967 opinion of the Michigan Supreme Court. The
issue In that case is whether an easement for power-lines
that had been given to DTE should be interpreted to allow
DT--DTE to upgrade those lines into a high-voltage
transmission line.

The court said, yes it does. Even though the
easement itself does not specifically mention high-voltage
transmission lines, the court says that the law does not

require the cessation of scientific advancement, and in
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this case will not permit the parties to claim they
contracted to such cessation a decade ago.

Counsel’s argument or Mr. Storm’s argument here,
that oh, you guys haven’t needed to ever come onto our
property in last 50-years is essential implied contract
estoppel type of argument that, you know, you’ve been doing
it for the last 50-years. This way--that’s--there’s no
jJustification then for changing your mind.

I don’t remember if it was Oliver Wendell Holmes
or Benjamin Cardozo who once said, the fact that we did
something one way in the time of Henry the VIII is no
argument that we should continue to do it that way today.
Yet that is the argument the defendants present here today
against the necessity.

The project in this case is the protection of a
7.3 mile segment of high-voltage distribution line that has
gaps in easements along the edges of it. We need to fill
those gaps, and we need to Till those gaps as part of the
project to rebuild that line in 2020. But, independently
of that project - even if the project to upgrade the
Lindbergh to Phillips line was not on the books for 2020,
we would still have necessity to acquire these rights.

As Mr. Vander Maas testified, and it should

be shelf evident to the court, you can never tell where a
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driver is going to crash into a pole, where a bolt of
lightning is going to strike, and whether or not a tree
falls on the line may be one element of that question.

But, until somebody can tell us where the car is going to
shear the pole off or where the lightning iIs going to
strike, we need the rights everywhere because we can never
tell where we’re going to need them at any particular time.

The burden of proof in this case iIs not very
tricky. We have never argued that we don’t have the burden
of proof in this case. Counsel, in their reply brief tries
to suggest that we are trying to avoid our burden. That is
not what’s happening in this case.

What we do argue, and what we’ve argued in our
brief with ample case law support, is that our Declaration
of Taking, Exhibit Number 1, meets Consumers burden of
proof, is a prima facie showing of necessity, and i1t is the
defendant’s burden of proof to overcome that prima facie
showing. Does the risk of non-persuasion remain with
Consumers Energy? Yes, it does. We’ve never argued
otherwise.

But, the fact that we have the burden of proof
here is supported by the deference that the court is
required to give our determination of necessity. Counsel

makes a point that, well you can’t have any deference
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because there’s different standards in 213.56(2) and
213.56(3). There are different standards, your Honor, but
that has nothing to do with the deference that is entitled-
-that Consumers is entitled for its declaration of
necessity.

And, I would point out to the court the
discussion of that very point in the City of Novi decision
that we’ve cited in our brief, where the Supreme Court just
a few years ago described all of the reasons in the Uniform
Condemnation Procedures Act that are applicable to both
public and private agencies that indicate the legislative
intent that the agency’s decision be given deference. That
applies both public and private agency.

The fallacy in defendant’s argument on this point
is that the defendant tries to equate the standards of
review that are contained iIn 213.56(2) and (3), and equate
those with a burden of proof and an evidentiary standard.
213.56(2) and 213.56(3) are the standards of review. That
is quote, “standard of review”, unquote. That is out of
the Nelson Drainage District case and out of a hundred
other cases. That’s what those two standards are in those
two sections of the UCPA.

Those standards, however, say nothing about what
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about what the burden of proof is.

Your Honor’s findings of facts in a case are
binding on the Court of Appeals with some limited
exceptions. But, stating that doesn’t say anything about
what the burden of proof was iIn the case that you tried, or
what the evidence--what evidence was allowed iIn that case.

Yet, counsel wants to say, well because there’s
two different standards of review there must also be a
different burden of proof, there must also be a different
quantum of evidence that is required. But, he cites no
authority to that point. And, the fact that there is no
authority on that point should suggest to the court that
the point of distinction that counsel tries to make simply
does not exist, because the burden of proof, the gquantity
of evidence has nothing to do with the standard of review.
Those are two separate things.

And, the case law--yes, the--. We will admit
that the case law is entirely public agency case law. |
can’t find a case addressing a private agency’s burden.
But, given the language of the Supreme Court in the City of
Novi, and given the fact that Subsections 2 and 3 of 213.56
are standards of review and not evidentiary requirements or

an allocation of the burden of proof, counsel’s argument

falls flat.
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The reason there’s no case law is because there
is no distinction. And, if there was a distinction between
the burden of proof, in the case of a private agency, and a
public agency there would have been a case by now or
counsel would have brought it forth. But, there isn’t any
case and that’s because there simply isn’t any distinction.

213.56(2) and 213.56(3) simply do not address the
questions of burden of proof or the quantity of evidence
that’s necessary.

Now, counsel would also have us believe that
there’s no necessity in this case, because there’s never
been a tree fall on the line in front of Mr. Storm’s
property. | think 1 sort of already addressed that to some
extent, but that’s a red herring and I think the court can
see that.

Yes, there are cases that counsel has cited, and
I've cited those in briefs in the past where there 1is
excess condemnation. But, In the cases of excess
condemnation that counsel--counsel relies on, the excess
condemnation is actual physical occupation of the property
by the condemning agency to the exclusion of the property
owners.

That is not the case here. As | said in my brief

- 1f Mr. and Mrs. Storm have no trees on their property
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then this easement will fall very very lightly on their
property and impose a very small burden; other than the
fact that they can’t build a structure within 10-feet of
the street, which is probably barred by the local zoning
ordinance anyway. I’m presuming Kalamazoo has a zoning
ordinance. Most places don’t let you build that close to a
street in any event.

So, you know, the fact that the company wants to
prevent you from building something with 20-feet of the
line - when you heard the testimony of Mr. Mulhearn that
says, our calculation shows that a 46 kV line swinging in
the wind can extend 18-feet out from the side of the line.
Makes a 20-foot no-build zone infinitely reasonable.

It will also come as quite a shock, 1 think, to
the MPSC and most of the utilities In this state if they
cannot act proactively. If the rule is, is that we can’t
condemn vegetation management rights on Mr. Storm’s
property until such time as Mr. Storm grows a tree and lets
it fall into the line, then utilities will have a hard--
will be very hard pressed to main efficient and reliable
energy sources to the members of the public. Utilities—-.

Justice Leven in the Poletown case, your Honor,
is quoted extensively in the Hathcock case, which overruled

Poletown. And, he brings out some points what has to
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happen in order for a private agency to take property for
basically for use by that private agency.

The first element in his analysis is that the
rights that are being taken have to be--. 1 want to--1
want to quote him. Power-lines are like instruments of
comer’s and the rights that go with those, the vegetation
rights, the access rights are all part of that line. And,
the very existence of that line depends, this is where I'm
quoting, “on the use land that can be assembled only by the
coordination central government alone is capable of
achieving”.

We’re like the railroad that’s trying to close
the gaps in its right-of-way. We’re like the highway
department that needs some vegetation management rights on
people’s property so that cars can see around corners.
Those trees may never fall on--in the road right-of-way,
but so what we need a clear vision area so cars don’t run
into each other. There’s a host of--ofF analogist--areas of
the law where this kind of action on the part of a public
agency or a public utility in this case, which is a private
agency, the concept behind concerted government action to
assemble a reasonable, in this case power-line right-of-
way, 1s necessary and that’s why we’re here.

The purpose stated in the complaint is the
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protection of the Lindbergh/Phillips line along its entire
7.3 mile length. It is not to simply come in and control
what Mr. and Mrs. Storm can plant in their front yard. As
part of protecting the Lindberg to Phillips line, however,
we need to be able to control what Mr. and Mrs. Storm do on
their property.

Mr. Storm said it’s going to have an impact on
his property. It may very well have an impact, your Honor,
if it interferes with Mr. and Mrs. Storm’s landscaping
plans in some way, but that is not a challenged necessity.
That is a question of how much money does Consumers Energy
have to pay Mr. and Mrs. Storm for that inconvenience.
That’s not the elements of the case that are here before us
today; that’s for later on in this case.

Last, 1 want to point out that Mr. Mulhearn is a
professional engineer. He testified that he uses the
entire National Electric Safety Code. The defendant while
they have pointed out one little section dealing with
vegetation point to nothing dealing with safety, avoiding
power-lines, hitting trees, railroad cars or whatever else.
And, they’ve provided no expert testimony whatsoever on the
meaning of the National Electric Safety Code and what its
relevance is in this case.

The NESC code, by the way, your Honor, is in fact
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adopted as an administrative regulation of this state by
the NESC and is applicable to all utilities, including
Consumers.

Your Honor, if you look at this case as it should
be looked at, and that is the purposes stated in the
complaint are to protect the Lindbergh to Phillips line by
acquiring rights in places where we no longer have them or
didn’t ever acquire them in the first place. Clearly,
necessity iIs established here and we would ask the court to
deny the motion.

THE COURT: Okay.

Thank you.

MR. LUBBEN: First, I’'m pleased that he admitted
that they have the burden of proving the necessity here, so
I think we’ve got that established.

He made the argument that somehow his declaration
is a prima facie case acknowledging that there’s no cases
that support that. 1 simply note that if you look at the
title to the statute MCL 213.56, the title says In part
“Certificate by Public Service Commission or Federal Agency
as Prima Facie case”. There’s nothing in there that says
certificate by private agency as prima facie case, and as
counsel acknowledged there is no case law to support that.

So, recognizing that they have the burden of
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proving the necessity of putting this easement on as the
statute says this particular parcel, 1 think that they have
not met their burden for the following reasons.

Again, I’ve said before, 50-years they did not
need this easement. They didn’t need it before. They
don’t need it now. The line is not on the Storm’s
property. It’s on the public right-of-way.

Counsel talked about, oh government has the
authority to assemble parcels. That’s what happened here.
This is on the public right-of-way.

There is--. And, this is significant. Counsel
quibbled with the portion of the National Electric Safety
Code that we cited. But, your Honor, this whole argument
is about vegetation management. Where the trees are going
to fall on the line and their ability to dial that back and
control that.

So, it’s logical that we would look at the
portion of the National Electric Safety Code that deals
with vegetation management. I think that it’s SO
significant that they talk about “as experience as shown to
be necessary” when you come back to the fact that this line
has been here for 50-years and it has not been necessary.
And, they were not able to present any evidence that

there’s been any problems with the line In this area over
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the last 50-years.

Coming back to the concept of there’s no problem
with this particular parcel. You saw there are no trees on
the Storm’s property in the front yard at all, so there’s
nothing threatening this.

You saw that they can maintain the line. In
addition to maintaining by accessing directly from the
public right-of-way. You heard the witnesses’ testimony
that what they do now is if they have a problem and there’s
not any, they go to the landowner and they ask for
permission. Guess what - when there’s a power-line down
people says, yeah fix it, please. So, there’s not showing
of necessity here on that ground either.

So, what counsel talks about is the fear of the
unpredictable disaster. Maybe a car will hit the pole.
Maybe lightning will strike the pole. But, that is not
sufficient to establish the necessity of taking a
particular parcel. |If it were, your Honor, there would be
no limit to the power of condemnation, because there’s no
limit to--imagination - the ability to think of disasters.
So, that clearly is not the standard.

Then they argue at the end - well, really what’s
the harm. The Storm’s don’t have any structure on the

front of their property right now. They don’t have any big
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trees. At this point they don’t have any plans to plant
trees, so what difference does it make. But, that’s
turning the burden of proof on its head. This is their
property. They’re entitled to use it anyway that they
want, unless it is interfering with a public necessity or
purpose, and here it is not.

The fear that there is some potential that it may
be someday is not sufficient evidence to meet the burden.

Your Honor, we think that Consumers, while we
understand their desire for these broad rights, are not
being just here. They have not established this public
necessity and we ask that the court find that they have not
met their burden of proof.

Thank you.

THE COURT: Thank you. Okay.

Actually, 1 do need to do one thing before 1 go
to--. Okay.-

This matter was filed by Consumers Energy
Company; Ffiled April 9th, 2019. This--there are several
defendant’s in this matter. The one that’s appropriate--
one that’s appropriate in this proceeding would be Brian
Storm, Erin Storm and Lake Michigan Credit Union, which 1,
quite frankly, assume is their mortgage company.

In essence seeking to obtain an easement and--in
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light which of complaint says, they note the location of
the Lindbergh/Phillips 46 kV line. They by their
attachments and other documents as part of that operation -
Consumers has determined that It is necessary to acquire
permanent easement and rights of entry across property for
vegetation management and the performance of construction
and maintenance activities as stated in their recorded
Declaration of Taking.

At points, the courts actually to--one of the
questions that was not specifically addressed by the
parties - I'm not sure it’s necessary for today’s decision.
I had some question with regard to MCL 460.565. It says,
quote, “electric utility, affiliated transmission company,
or independent transmission company shall not begin
construction of a major transmission line for which a plan
has been submitted until the commission receives a
certificate for that transmission line. Except as
otherwise provided, a certificate of public convenience and
necessity under this act is not required for constructing a
new transmission line other than a major transmission line
or for reconstructing, repairing, replacing, or improving
and existing transmission line, including the addition of
circuits to an existing transmission line.”

Unfortunately, for once (inaudible) previously
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was seated in the legislature, 1 believe that is rather
confusing in terms of a statement. That may well be to the
answer at some point in these processes.

The issue before the court, at this point, is
whether iIn fact there is a necessity established with
regard to this particular taking or proposed taking.

Parties have presented, basically, setting forth
the arguments and 1 won’t rehash, because 1 think they were
very well articulated by each party. The parties have set
forth their respective positions with regard to the
question of necessity, and 1 will say this - that the
defendant really argue two questions under the necessity.

First, whether in fact the plaintiff has
satisfied its burden in terms of the establishing a prima
facie argument with regard to necessity. Again, going back
to that language as to whether a simple declaration of--of
taking is sufficient to (inaudible) all the court
examination as to the underlining necessity. The parties
disagree with regard to that. Plaintiff saying that it
does. Defendants saying that it doesn’t.

The second issue is, | outlined in an earlier
hearing, is whether in fact there has been a substantial

demonstration of the need with regard to this particular
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I think that what, that certainly the defendants are
arguing, is that there is clearly case law, which
establishes that the court has to balance beyond the
constitutional right of--of the owner to have quite
enjoyment of his property without interference from the
government. Balance that iInterest against the public
interest of having, in this case, reasonably secure access
to electrical power, which is really the, 1 guess, the
ignition, for lack of a better term, of the plaintiff.

In this particular case, they have presented

rather substantial testimony with regard to exactly what

the circumstances are with regard to the Lindbergh/Phillips

line and its history. There are some pieces that are not

necessarily clear, and there has not been definitive

testimony with regard to that. But, | think that the court
can rely on the overall observation that this line has been

in existence for at least 50-years. There’s some testimony

that it’s been, parts of it, have been in place decades
beyond that.

That the property or the line, at least as it
relates to the properties on Broadway, has not had a
history of creating any issues relating to vegetation, and
repairs related to vegetation. And, that for whatever

reason, at the time that the parties have established as
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kind of the bright-line initiation of this particular line,
namely late 1960s. That for whatever reason Consumers
Energy did not have a blanket pronouncement or prescription
as to an easement on the--in support of the line as it went
through this particular part of Kalamazoo.

There are, quite frankly, arguments that can be
made in both directions as to why there has not been a
problem over the years. Why there are, in words of the
parties, gaps in the ability to obtain easements, and why
at least with regard to the plaintiff’s actions - why they
should or should not be allowed to proceed based on their
Declaration of Taking.

I’'m going to set aside any determination with
regard to the Declaration of Taking and simply say, that
based upon the evidence and testimony present today, the
court does not believe that plaintiff has established a
basis on which a taking of this particular property for the
easements that are being proposed has established a
necessity.

As 1 pointed out on Wednesday, a necessity in
need need to be parsed out, and certainly as that second
place need there is not, from the court’s standpoint,
sufficient evidence to support the absolute need of the

plaintiff to have these parcels--this particular parcel
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taken In the manner of the easement that is being
prescribed.

Therefore, 1 guess, Mr. Lubben, you can prepare
an order dismissing this--this action in conforming with
the statute.

MR. LUBBEN: 1’11 do so, your Honor.

THE COURT: Thank you.

Court will stand iIn recess.

MR. WILSON: Thank you, your Honor.

(At 5:23:03 p.m., proceedings concluded)
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STATE OF MICHIGAN )
)
COUNTY OF KALAMAZOO )

I certify that this transcript consisting of 116 pages, is a
complete, true, and correct transcript of the EVIDENTIARY
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Kalamazoo, Michigan

Wednesday, August 21, 2019 - 12:50:36 p.m.

THE CLERK: Court calls the case of Consumers
Energy Company versus Brian Storm; case number 2019-0160-
CC.

Please state your appearances for the record.

MR. WILSON: Richard Wilson on behalf of
Consumers Energy Company, your Honor.

MR. LUBBEN: Good afternoon, your Honor. Craig
Lubben on behalf of defendants Brian and Erin Storm.

THE COURT: Okay.

This is time and place for a hearing on motion
for attorney fees pursuant to Mr. and Mrs. Storm’s,
basically, prevailing on the question of the need for use
of the easement on their property.

Mr. Lubben?

MR. LUBBEN: Thank you, your Honor.

In effort to try to redeem our reputation with
the court, Mr. Wilson and I are determined not to go past
5:30 this evening with this argument.

This--this is our motion for entry of judgment

and for assessment of attorney fees. | understand from Mr.

Wilson that there are two objections.

One i1s simply to the very concept of whether

FTP - VIDEO - 1-2019, 8/21/2019 PAGE #3
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we’re entitled to recovery attorney fees, and the second is
whether this should be called a judgment or whether it
should be called an order of dismissal.

Importantly, | understand he is not contesting
the reasonableness of the fee request, which you may recall
we supported with an affidavit. $So, I’'m understanding I do
not have to take the stand and present evidentiary support
for--for the fee request beyond what I’ve done already.

MR. WILSON: That’s correct, your Honor, and we
acknowledge that under the statute the fees are mandatory
if the court finds that the two--

THE COURT: Yeah.

MR. WILSON: -- prongs of the test are
(inaudible).

THE COURT: Yeah.

MR. LUBBEN: I1--1 should add the original fee
request at the time of the motion was $12,342.50. Since
then there’s an additional 3-hours at the rate of $450 an
hour. That was to review and prepare the brief in response
to the--the objection to the order. So, that’s an
additional 1,575, so that comes to $13,917.50; expenses
obviously don’t change.

We’ve also been here, I guess, a little more than

3-hours this morning, and I’1l let the court make its own

FTP - VIDEO - 1-2019, 8/21/2019 PAGE #4
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determination as to what’s appropriate there.

MR. WILSON: Was that 917--13,917?

MR. LUBBEN: Yes.

MR. WILSON: Okay.

MR. LUBBEN: Yeah, 13,917.50 and that doesn’t
include time for today.

MR. WILSON: Right, I understand.

MR. LUBBEN: So, I'm just going to then, your
Honor, right to the two issues.

With regard to whether the--we satisfied the
requirement to obtain attorney fees. The court is aware of
the statute, which says, “if the property owner by motion
of--to review necessity or otherwise success--successfully
challenges the agency’s right to acquire the property, or
the legal sufficiency of the proceedings and the court
finds the proposed acquisition improper, the court shall
order the agency to reimburse the owner for actual
attorney--reasonable attorney fees and other expenses
incurred in defending the improper acquisition.”

The argument that counsel makes and that
Consumers makes is well, that’s a two-part statute. It’s--
number one, you have to have the successful challenge, but
second the court has to find that it was improper, and they

cited the Escanaba case.
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The Escanaba case, the court is probably aware,
reviewed that question, and used a fairly broad definition
of improper, which came from Webster’s Dictionary.

Basically, in that case, they said, well that was
procedurally improper, because they began the case without
actually having made a good faith offer, which is one of
the requirements. So, they found that it was procedurally
defective and ruled in favor of the defendants.

The Court of Appeals held in--. Again, that case
they are argued well, yes we--they prevailed, but they did
not make a determination of improper. The Court of Appeals
said--they rejected that argument and said, no in short, we
hold that a finding that the condemnation proceedings are
procedurally defective is per say a finding that the
proposed acquisition isn’t proper, and the trial court does
not have to separately state on the record that it finds
the acquisition improper.

We submit that that same analysis--the court went
on to explain really the purpose of the eminent domain
provision was to protect a property own--owner and to save
him whole in condemnation proceedings. The words “actual
expenses and reasonable attorney fees of all parties’ -
clearly import that the property owner shall not be made to

suffer for a proceedings, which he did not initiate and

FTP - VIDEO - 1-2019, 8/21/2019 PAGE #6
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which is one of the most extraordinary in the law of taking
a private property.

In this case, the court found that the--the
acquisition was not a necessity; that is that Consumers had
not established that element of the requirement to have a
condemnation. By finding that it was not a necessity, we
believe under the language of Escanaba that’s a per say
finding that the--that was an improper proceeding.

And, as 1 say although Escanaba went off on the
issue on the right procedure, the definition of improper
that it used included not in accordant with fact, truth or
right procedure, not regularly or normally formed or not
properly so-called, not suited to the circumstances,
designed or in, and it goes on from there.

We submit under that same definition a finding
that a condemnation procedure was--or a condemnation action
was--was seeking properly that was not a public necessity
is a finding that It was not In accordance with the facts,
that it was not suited to the circumstances; that it was
improper.

Therefore, we submit that under the statute the
Storms are entitled, as a matter--matter of law, it’s a
mandatory thing to be awarded their attorney fees and cost.

S0, that’s our argument there.

FTP - VIDEO - 1-2019, 8/21/2019 PAGE #7
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The second issue is simply whether it’s called a
judgment or whether it’s called an order of dismissal.
Under the language of the court rule a judgment is
something that--basically, MCR 2.601(A), says every final
judgment may grant the relief to which the party in whose
favor it is rendered is entitled.

So, basically it’'s disposing of the claim.
That’s exactly what this does. Counsel also cited Black’s
Law Dictionary, which said a judgment is quoting court’s
final determination, rights and obligations of the parties
in the case. That’s what this is. So, we think this is
properly called a judgment for the defendants.

So, for those two reasons, your Honor, we'’re
asking the court to enter our judgment, and to make an
award of attorney fees in the amount that 1 indicated
earlier; $13,917.50, cost of $240.60 plus whatever amount
the court might determine is appropriate for our time here
today.

MR. WILSON: Good afternoon, your Honor.

I'm going to take Mr. Lubben’s argument just in
reverse real quickly.

Our objections to the order go beyond simply
calling 1t a judgment or an order. We pointed out to the

court that in transcript the court said prepare an order.
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It didn’t say prepare a judgment. It said an order
dismissing the case. I’ve been practicing almost as long
as Mr. Lubben properly, and I have heard of a lot of orders
of dismissals, but not many judgments of dismissals.

But, a rose is a rose is a rose, and you can call
this whatever you want to call 1t if it dismisses the case
then i1t does what the court is said it should do.

Our bigger concern is--that it not editorialize
what is on the record. And, second of all, that it not
employ the term entry or enter, which has a legal term of
art under our court rules, and has significance in regards
to the timing of appeals.

So, if we could use the word “issued and
opinion”, “rendered an opinion”, “stated an opinion”,
something other than entered an opinion that indicates the
court signed a document some place and put it in a file,
and that started the clock on the appeal.

The next argument is on the attorney fees, and as
Mr. Lubben said, we are not here today to challenge the
fees in terms of their reasonableness, but only in terms of
their award itselfT.

Under the case of Escanaba and Lake Superior
Railroad Company that we both cited in our briefs, this is

clearly a two-prong test. The defendants in this case,
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however, basically want to conflate those two-prongs into a
single prong that says, you lost the motion on necessity
therefore you have to pay attorney fees. That is not the
rule either under MCL 213.66 Sub 2, or Escanaba and Lake
Superior Railroad Company.

Improper as used in 213.66(2), may mean a number
of things, and the court in Escanaba did cite the--a
dictionary for its definition. But, improper as--as it has
been used In the case law is beyond--goes beyond simply
procedural improprieties.

In the Escanaba case, as counsel indicated, there
was a failure to provide a good faith offer to one of the
defendants prior to starting the condemnation action.

In the Detroit International Bridge Company case,
which we’ve also both cited, in that case--the--the--the
plaintiff was found not to have the legal authority to
condemn the property. Now, the court other--said we’re
still going to make you pay the attorney fees as if you did
have that power, because we’re going to assert 213.66(2)
against you, but you--your proceeding was improper, because
you had no legal authority to condemn.

In the City of Luna Pier, they--the city in that
case was found by the Court of Appeal to have attempted to

circumvent state law by employing condemnation improperly.
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Then there are two, so far as counsel can find,
two unreported decisions. We’ve cited the Hahn Drainage
District case, which we have cited, and the Grosse lle
Township case, which the defendants have cited.

In the Hahn District--Drainage District case,
again, there was a failure to give a GFO to all of the
property owners, and a failure to join all of the property
owners as defendants; that’s a procedural defect. In fact,
that deprives the court of jurisdiction under a recent
Court of Appeals published opinion.

In the Grosse Ile Township, again, in that case
the township was trying to condemn property outside of its
boundary, and the court said, you don’t have authority to
condemn property outside of your boundary. So, therefore,
they lacked the legal authority to condemn that property
and the proposed acquisition was improper.

What Improper as used in the statute cannot mean,
however, is simply, as | said, failure to withstand a
motion to review necessity. That is the first prong of the
test, and if you ignore the second prong of the test or
restate it simply that it’s the same thing as the First
prong of the test you’re violating the rules of statutory
construction, which say that every word in the statute has

to be given some meaning.
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Now, finally, I’d like to point out to the court
that nowhere in these proceedings, up until the point that
we Ffiled our objections to the proposed order have
defendants pointed to any procedural defect or other
impropriety in the nature of the infirmities in the cases |
cited above.

The court made no finding that our action was
improper iIn this case. The defendants have not pleaded any
procedural or other defects in theilr answers, or their
affirmative defenses. They raised no procedural or other
improprieties in their motion to review necessity or in
their brief. They offered no evidence of improper conduct
at the hearing on necessity. They asked for no finding of
impropriety in their motion to review necessity, in their
brief in support or in their closing arguments to this
court. And, finally, the court made no finding of any
procedural defect or other impropriety in its ruling from
the bench.

Accordingly, it’s our position that the second
prong of the test established in 213.66 Sub 2, and as--and
as reinforced by the Escanaba decision simply is not met in
this case and an award of attorney fees is not warranted
under the statute.

Thank you.
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THE COURT: Thank you.

Go ahead.

I--well, okay. Let me ask - put this out there.

Throughout this process both parties have talked
about necessity, and 1 have been very tempted to be very
careful about differentiating the--the position, 1 guess,
of the plaintiff is that there was a declaration of
necessity regarding this particular project, which I think
jJust about everybody is In agreement as to what Consumers
is trying to do in order to protect this line.

What I’ve heard in all of the individual matters
is whether the subject property is in fact needed to
address that necessity, and I’ve delineated or
distinguished between properties that I believe do
effectuate the, 1 guess, the fulfillment of addressing the
necessity as expressed by--by plaintiff, as opposed to
those properties that are not needed to address that
necessity.

So, the question, I guess | have, is whether in
fact the argument that are being raised - whether the
argument address the question of if there is a valid
necessity, whether it’s public or private entity, that
seeks to include property that is not needed to address

that necessity; whether that is improper condemnation.
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Now, the second--the second piece, and I'1ll
address this. My--my--my belief is that this action was
commenced by the plaintiffs In essence seeking a
declaration that this property was in fact to be included
in the process and therefore, the only issue before the
court going forward would be the--the amount of any damages
that--or not damages, but the compensation that would be
due to the property owners.

And, In that regard, the court believe that this
property was not necessary to--not necessary to the process
and therefore that the, quote/unquote--quote/unquote
“complaint” should be dismissed.

So, looking at it in that light the court
believes that an order of dismissal is the appropriate
response. So, putting that aside.

As to the other, Mr. Lubben, do you have any
thoughts with regard to the court’s general question as to
whether if--if some property is not needed to address the
necessity whether it’'s improper to go forward with the
condemnation on that property?

MR. LUBBEN: Yes, your Honor, | do.

First, let me first say there are no cases that 1
can find, nor that he cited where a landowner who prevailed

in an eminent domain proceeding did not receive its
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attorney fees.

THE COURT: Right.

MR. LUBBEN: Not one.

THE COURT: Okay.

MR. LUBBEN: So, the question then is, well is it
different when the condemning authority files an action
that seeks property that the court ultimately determines
was not necess--was not a public necessity for the
condemning authority to accomplish its purpose.

And, | submit to the court, yes that is iImproper.
In other words, when the condemning authority seeks to go
beyond its--what is authorized to as property--necessity -
when It goes beyond that it becomes an improper action. |1
submit to the court that the Grosse lle case that we cited,
actually the Detroit Bridge Company case, which is 279 Mich
App - that was one where the bridge company lacked the--the
cog--the authority to--to--

THE COURT: To condemn certain property.

MR. LUBBEN: --condemn the property. The court
said, well so it’s--we can’t get attorney fees, because
we’re not subject to the statute, because we lack the
authority. The court objected to that, and said that
doesn’t make any sense.

THE COURT: Yeah.
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MR. LUBBEN: If you’re going beyond what you have
the authority to do then you are under the statute - your
action is improper. The landowner ought to receive it.

Then In the Grosse lle case, which 1 have
immediately acknowledge is an unpublished opinion, so it’s
not presidentially binding, but the Court of Appeals
analysis is nonetheless, | think, persuasive because in
that case actually what happened was the--the--the--the
court--the lower court had held that the township lacked--
took property that was not a public necessity.

THE COURT: Right.

MR. LUBBEN: The Court of Appeals reversed it and
says, well because it was a public agency - you’ve got that
permission of the statute that says the court is stuck with
the ruling, so you can’t challenge it. So, then the
township said, well so we don’t have to--. Well--but, then
the Supreme Court then went on to say, nevertheless, the
township was seeking property that was on--beyond the
jurisdiction of the limits of the township.

THE COURT: Yeah.

MR. LUBBEN: And, the court said, so that’s
improper to seek property that you don’t have authority
over. | submit to the court that that is analogous to the

situation where you’re seeking to get property that is not
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a necessity. It’s a little different distinction; I agree.
It’s--but, it is saying you’re going beyond what is
necessary--

THE COURT: Yeah.

MR. LUBBEN: --to acquire, and that makes it an
improper action as they say. Then go back to the language
of the statute and the court’s finding about really the
intent, and has to make sure a landowner is not harmed when
there’s an action like this.

So, | think when you put all of those together,
your Honor, | think the proper analysis is that filing a
condemnation action that seeks property that is not a
public necessity to accomplish that purpose - as soon as
you make that founding, you found that it is improper, and
therefore the statutory/mandatory provision to award
attorney fees kicks in.

THE COURT: Okay.

Thank you.

MR. WILSON: Your Honor, and our position is that
that simply conflates both of those elements.

THE COURT: I understand.

MR. WILSON: Those are clearly two elements, and
the Escanaba Court says they’re two elements; they both

have to be satisfied.
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THE COURT: Yep. Okay.

So, this matter is before the court on the motion
of Mr. and Mrs. Storm for, well basically for attorney
fees, but basically the cost of having to bring this matter
to the court’s attention based upon the condemnation
process engaged in by--by plaintiffs.

There was a hearing in which the court made a
determination that plaintiffs had demonstrated a--even as a
private agency, and demonstrated that there was a necessity
to condemn property in order to protection their soon to be
upgraded transmission--power transmission lines, but that
the plaintiffs had failed, in fact, the defendants had
prevailed on the notion of whether their property in
particular was needed for effectuation of the necessity as
filed by the plaintiffs.

The court having made that ruling triggered the
next matter, which is before me now, namely whether in fact
the defendants are entitled, first of all, to a judgment
and order dismissing the case. The court believes that
proper--the proper order to be issued is an order of
dismissal rather than a judgment of dismissal or a
judgment, and with regard to that motion, the court will
side with plaintiffs and require that whatever the court

signs be, in fact, couched in terms of an order of
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dismissal.

With regard to the second matter, which is really
the first matter raised, the court believes that the
analysis, namely that the process used by the plaintiffs,
namely declaration and then a matter seeking to condemn the
defendants’ property as part of that necessity. In and of
itself, 1 guess from a--as far as that part--part of the
process goes, the plaintiff, 1 believe, engaged in proper
procedural actions.

However, with regard to the imposition as to this
particular piece of property it is clear that the assertion
of condemnation of this particular property was improper,
and therefore subject to triggering the attorney fee
provision of the statute.

It is In some ways a very thin line as a
practical matter. But, from a legal standpoint, 1 think,
it Is very much a--an appropriate distinction to say, iIn
this particular matter, specially given in light of the
underlining policy regarding protection of the property
owners’ interest, and the legislatures belief that that
should be protected by affording them attorney fees iIn
those situations where there was improper attempt to
condemn.

1 believe that that is where this court needs to

FTP - VIDEO - 1-2019, 8/21/2019 PAGE #19

App. 306b

NV 60:0€:01 1202/07/21 DOSIN A4Q AIATADTY



© 00 N oo o A W N P

N N N N NN R RPR R B R R R R R
gag b W N P O © 00 N o o0 A W N B O

come down with regards to the assessment of attorney fees;
namely that trying to condemn property, which is not needed
for the necessity, as filed by the plaintiff, goes beyond
what should be allowed, what in fact be permitted, and
defendants having to come into court to assert their
position that their property is not needed in this project
is analogous to requiring someone who has absolutely no
connection to the--the--in this case the line of--of
easement - requiring them to come in and therefore that is
improper for purposes of--of the, | guess, analysis--
analysis that is set forth in Escanaba.

So, bottom line is that the attempt to condemn
property not needed for this necessity is improper, and
therefore it does trigger the imposition of attorney fees.
And, while Mr. Lubben has had to enjoy the court’s
pronunciation and recall the various arguments have gone
today, 1 am not of mind that that is a cost that should be
paid for by Consumers.

I will impose the cost and attorney fees as set
forth in the motion of $13,917.50, and Mr. Lubben, you can
prepare an order in that respect.

MR. LUBBEN: Will do, your Honor.

THE COURT: Thank you.

MR. WILSON: Thank you, your Honor.
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THE COURT: Thank you.

(At 1:17:48 p.m., proceedings concluded)

STATE OF MICHIGAN )

)
COUNTY OF KALAMAZOO )

I certify that this transcript consisting of 21 pages, iIs a
complete, true, and correct transcript of the DEFENDANT’S MOTION
HEARING FOR ATTORNEY FEES to the best of my ability, of the
proceedings held in this case on Wednesday, August 1, 2019,

before the Honorable Alexander C. Lipsey.

September 1, 2019 foi;”’ ;;Eius;;;;gg)/
Date Rebecca Abbs-Kucks CER #7921
PO BOX 24

Vicksburg, MI 49097
269-352-9227
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STATE OF MICHIGAN

IN THE CIRCUIT COURT FOR THE COUNTY OF KALAMAZOO

CONSUMERS ENERGY COMPANY,
Plaintiff,
v.

BRIAN STORM, ERIN STORM, and LAKE
MICHIGAN CREDIT UNION,

Defendants.

Case No. 2019-0160-CC

HONORABLE ALEXANDER C.
LIPSEY
FILED
AUG 2 6 2019

Nikole L. Canute (P68713)
Richard M. Wilson, Jr. (P29717)
MIKA MEYERS, PLC
Attorneys for Plaintiff

900 Monroe NW

Grand Rapids, Michigan 49503
Telephone: (616) 632-8000

Olet A’ll".l(HA‘L C]RCUIT
COUNTY OF KALAMAZOO
KALAMAZQO0. MICHIGAN

Craig H. Lubben (P33154)
MILLER JOHNSON
Attorneys for Defendants
Brian Storm and Erin Storm

Radisson Plaza Hotel & Suites

100 West Michigan Avenue, Suite 200
Kalamazoo, Michigan 49007-3960
Telephone: (269) 226-2958

ORDER OF DISMISSAL AND

AWARDING ATTORNEYS’ FEES
AND EXPENSES UNDER MCL 213.66

th
At a session of said Court held this 42 &2 day of A’U 3” S f

2019, in the Kalamazoo County Circuit Court, Kalamazoo,

Michigan.

PRESENT: HONORABLE ALEXANDER C. LIPSEY

This matter first came before the Court on Defendants’ Motion for Determination

of Necessity. The Court conducted an evidentiary hearing on the Motion for Determination of

Necessity on June 28, 2019. The Court issued an opinion from the bench at the conclusion of the

evidentiary hearing. Defendants subsequently filed a Motion for Entry of Judgment and for

02629007 1 02628711 |
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Attorneys’ Fees and Costs Under MCL 213.66. This Motion was brought on for hearing on
August 21, 2019. The Court issued an opinion from the bench.

IT IS HEREBY ORDERED that for the reasons stated on the record on June 28,
2019, Defendants’ Motion for Determination of Necessity is granted and the case is dismissed
with prejudice;

IT IS FURTHER ORDERED that for the reasons stated on the record on
August 21, 2019, Plaintiff shall pay Defendants $13,917.50 for their actual and reasonable
attorneys’ fees and $240.60 for the expenses incurred by Defendants in defending against
Plaintiff’s proposed condemnation under MCL 213.66(2).

This Order resolves the last pending claim and closes the case.

ol il <

Honorable Alexander C. Lipsey / /
Circuit Court Judge

APPROVED AS TQ/FO ONLY:

MILLER JOHNSON
Attorneys for Defendants

L.

i 9ubber'1/' (P33154)
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Court of Appeals, State of Michigan
ORDER

Consumers Energy Company v Brian Storm
Docket No. 350617
LC No. 2019-000160-CC

Jane M. Beckering, Chief Judge Pro Tem, acting under MCR 7.211(E)(2), orders:

The motion to strike is GRANTED ONLY TO THE EXTENT that the July 7, 2020
affidavit of Samuel E. Chansler, which is attached as Exhibit 1 to appellant’s July 8, 2020 reply brief, is
STRICKEN.

AUG - 4 2020 g%@%mgzw
=

Date Chi
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Court of Appeals, State of Michigan
ORDER

Consumers Energy Company v Brian Storm
Docket No. 350617
LC No. 2019-000160-CC

Jane M. Beckering, Chief Judge Pro Tem, acting under MCR 7.211(E)(2), orders:

The motion to file an amicus curiae brief on behalf of International Transmission Company
and Michigan Electric Transmission Company LLC is DENIED. The amicus curiae brief that was
received with the motion is not accepted for filing.

JUL 2 8 2020 g ; Q‘%Z . gz
Pate - Chie ‘mﬂm j
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If this opinion indicates that it is “FOR PUBLICATION, ” it is subject to
revision until final publication in the Michigan Appeals Reports.

STATE OF MICHIGAN

COURT OF APPEALS

CONSUMERS ENERGY COMPANY, FOR PUBLICATION
November 19, 2020
Plaintiff-Appellant, 9:10 a.m.
\% No. 350617
Kalamazoo Circuit Court
BRIAN STORM and ERIN STORM, LC No. 2019-000160-CC

Defendants-Appellees,
and
LAKE MICHIGAN CREDIT UNION,

Defendant.

Before: O’BRIEN, P.J., and BECKERING and CAMERON, JJ.

O’BRIEN, P.J.

In this takings case, plaintiff appeals as of right the trial court’s order dismissing the case
and awarding attorney fees to defendants.! For the reasons explained in this opinion, we dismiss
plaintiff’s appeal in part, and vacate that portion of the trial court’s order awarding attorney fees
to defendants.

I. BACKGROUND

Plaintiff, a provider of electric power in Michigan, owns a powerline running through
property in front of defendants’ property. There is about 10 feet between plaintiff’s powerline and
defendants’ property. Plaintiff sought an easement on defendants’ property that would stretch 80
feet from plaintiff’s powerline onto defendants’ property, and would allow plaintiff to enter

' For purposes of this opinion, “defendants” refers only to Brian and Erin Storm. The other
defendant, Lake Michigan Credit Union, had a default judgment entered against it in the trial court,
and i1t and has taken no part in this appeal.
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defendants’ property as necessary to maintain the powerline and to manage vegetation on the
property that could threaten the line.

Under MCL 486.252, plaintiff has authority “[t]o condemn all lands and any and all
interests therein,” including “easements,” that “may be necessary to generate, transmit, and
transform electric energy for public use in, upon, or across private property.” After defendants
rejected plaintiff’s good-faith offer to purchase the easement, plaintiff, proceeding under MCL
486.252, filed in the trial court a complaint to condemn an easement interest in defendants’
property. In response to plaintiff’s complaint, defendants filed a motion challenging the necessity
of the easement under MCL 213.56(1) of the Uniform Condemnation Procedures Act (UCPA),
MCL 213.51a et seq. The trial court set the matter for a hearing, MCL 213.56(1), and because
plaintiff was a private agency under MCL 213.51(h), the hearing proceeded under MCL 213.56(3).
That statute provides in relevant part, “Except as otherwise provided in this section, with respect
to an acquisition by a private agency, the court at the hearing shall determine the public necessity
of the acquisition of the particular parcel.” MCL 213.56(3). At the ensuing hearing, the trial court
determined that plaintiff failed to establish the public necessity of acquiring an easement on
defendants’ property, and ruled in favor of defendants.

Defendants thereafter moved for attorney fees under MCL 213.66(2). Plaintiff contested
the motion, arguing that attorney fees are appropriate under MCL 213.66(2) only if the court finds
the proposed acquisition improper, which the court did not do in this case. The trial court
disagreed, holding that, by ruling for defendants’ in their challenge to plaintiff’s acquisition, the
court had necessarily found the proposed acquisition improper.

In accordance with its rulings, the trial court entered an order dismissing the case and
awarding attorney fees to defendants. Plaintiff appeals that order as of right.

II. JURISDICTION

After plaintiff filed its appeal, defendants moved to dismiss the appeal for lack of
jurisdiction, arguing that plaintiff was required by MCL 213.56(6) to appeal the trial court’s
public-necessity determination by leave granted. A panel of this Court denied the motion without
prejudice for consideration by the case-call panel.? After reviewing the issue, we agree with
defendants and therefore dismiss plaintiff’s appellate challenge to the trial court’s public-necessity
determination for lack of jurisdiction.

A challenge to this Court’s jurisdiction is a question of law reviewed de novo. Chen v
Wayne State Univ, 284 Mich App 172, 191; 771 NW2d 820 (2009). Likewise, this Court reviews
de novo the interpretation of the UCPA. Bd of Co Rd Commissioners for Co of Washtenaw v
Shankle, 327 Mich App 407, 412; 934 NW2d 279 (2019).

As stated, after defendants challenged the necessity of plaintiff’s proposed acquisition
under MCL 213.56(1), the trial court proceeded under MCL 213.56(3) and determined that

2 Consumers Energy Company v Storm, unpublished order of the Court of Appeals, entered July
23,2020 (Docket No. 350617).
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plaintiff’s acquisition of easement rights to defendants’ property was unnecessary. That
determination constituted a final judgment. MCL 213.56(5) (“The court’s determination of a
motion to review necessity is a final judgment.”). While final judgments are generally appealable
to this Court as a matter of right under MCL 600.309, MCL 213.56(6) states:

Notwithstanding [MCL 600.309], an order of the court upholding or
determining public necessity or upholding the validity of the condemnation
proceeding is appealable to the court of appeals only by leave of that court pursuant
to the general court rules. In the absence of a timely filed appeal of the order, an
appeal shall not be granted and the order is not appealable as part of an appeal from
a judgment as to just compensation. [Emphasis added.]

The question now before us is whether the trial court’s determination that no public necessity
justified plaintiff’s acquisition of easement rights to defendant’s property was “an order of the
court upholding or determining public necessity” under MCL 213.56(6) such that the
determination was only appealable by leave granted.

To properly interpret a statute, we must discern and give effect to the Legislature’s intent.
Putkamer v Transamerica Ins Corp of America, 454 Mich 626, 631; 563 NW2d 683 (1997). The
most reliable evidence of the Legislature’s intent is the language used in the statute itself. Whitman
v City of Burton, 493 Mich 303, 311; 831 NW2d 223 (2013). “If the language of a statute is clear
and unambiguous, the statute must be enforced as written and no further judicial construction is
permitted.” Id. When interpreting an undefined statutory term, the term “must be accorded its
plain and ordinary meaning.” Brackett v Focus Hope, Inc, 482 Mich 269, 276; 753 NW2d 207
(2008). “When considering the correct interpretation, the statute must be read as a whole.”
Michigan Properties, LLC v Meridian Twp, 491 Mich 518, 528; 817 NW2d 548 (2012).

We conclude that it is clear from the statutory text that the trial court’s public-necessity
determination in this case was only appealable by leave granted under MCL 213.56(6). To reach
this conclusion, we begin by addressing the difference between an order “determining” public
necessity and one “upholding” public necessity under MCL 213.56(6).

When a private agency such as plaintiff seeks to acquire property under MCL 213.56 and
an owner contests the acquisition, the case proceeds under MCL 213.56(3). Absent exceptions not
present here, the case goes to a hearing where the court must “determine the public necessity of
the acquisition.” MCL 213.56(3). The use of “determine” in MCL 213.56(3) clearly leaves a
court discretion to decide that no public necessity justified the proposed acquisition. In contrast,
when a public agency seeks to acquire property under MCL 213.56 and an owner contests the
acquisition, the case proceeds under MCL 213.56(2), and at the ensuing hearing, “the [public
agency’s] determination of public necessity is binding on the court in the absence of a showing of
fraud, error of law, or abuse of discretion.” In other words, the trial court at the ensuing hearing
does not have discretion to determine the public necessity of the acquisition, and is instead bound
to uphold the public agency’s determination of public necessity absent “a showing of fraud, error
of law, or abuse of discretion.” MCL 213.56(2). The court in those instances would not be
“determining” public necessity like it would under MCL 213.56(3), but would be “upholding” a
prior determination of public necessity.
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With this in mind, it is clear that MCL 213.56(6)’s language referring to “an order of the
court upholding . . . public necessity” is referring to instances where a prior determination of public
necessity is binding on the court, and the court is asked whether to uphold that determination.?
And MCL 213.56(6)’s language referring to “an order of the court... determining public
necessity” is referring to instances where the court is asked to determine public necessity, namely
“with respect to an acquisition by a private agency” when the court must “determine the public
necessity of the acquisition of the particular parcel” under MCL 213.56(3).

It follows that an order “determining” public necessity under MCL 213.56(6) refers to both
an order determining that public necessity justified an acquisition and an order determining that
no public necessity justified the acquisition. Again, an order “determining” public necessity under
MCL 213.56(6) refers to the order that results after a trial court “determine[s] the public necessity
of the acquisition” under MCL 213.56(3). As stated earlier, “determine” as used in MCL 213.56(3)
clearly leaves a court discretion to decide that no public necessity justified the proposed
acquisition. Under the consistent-usage canon, it is presumed that the Legislature intends for a
word to bear the same meaning throughout a text. See United States Fid & Guar Co v Michigan
Catastrophic Claims Ass’n, 484 Mich 1, 14; 795 NW2d 101 (2009) (“If the Legislature had
intended the same meaning in both statutory provisions, it would have used the same word.”);
Szydelko v Estate of Smith, 259 Mich 519, 521; 244 NW 148 (1932) (“In arriving at the legislative
intent, it is helpful to refer to other probate statutes where the same words are used; for, if in other
statutes they are used in relation to general administration only, it is fair to assume that they were
intended to have the same meaning in this statute.”). Applying this canon to MCL 213.56, it is
presumed that the Legislature intended for “determine” as used in MCL 213.56(3) to have the
same meaning when used in subsection (6). That is, an order “determining public necessity”’ under
MCL 213.56(6) encompasses both an order determining that public necessity was established and
an order determining that it was not, similar to how a trial court under MCL 213.56(3) can
determine public necessity was established or determine that it was not.

Plaintiff contends that MCL 213.56(6) “applies only to trial court orders that reject a
property owner’s motion to review necessity and confirm that necessity exists, thereby allowing
the condemnation to proceed.” Plaintiff contends that this is supported by the plain language of

3 Our interpretation of the interaction between MCL 213.56(2) and MCL 213.56(6) is consistent
with prior cases involving rulings against a public agency’s proposed acquisition—a ruling against
a public agency would not be an order “upholding” the agency’s determination of public necessity,
and therefore would be an appealable final order, MCL 213.56(5), not subject to MCL 213.56(6).
See, e.g., Village of Oxford v Nathan Grove Family LLC, 270 Mich App 685, 686-687; 717 NW2d
400 (2006) (stating that the plaintiff, a public agency for purposes of MCL 213.56(2), was
appealing as of right an order of the circuit court granting a property owner’s challenge to the
necessity of the plaintiff’s proposed taking). We further note that an order “upholding” a
determination of public necessity is not necessarily limited to cases where a public agency seeks
to make the acquisition and the court proceeds under MCL 213.56(2). See, e.g., MCL 213.56(3)
(stating that, “with respect to an acquisition by a private agency,” “[t]he granting of a certificate
of public convenience and necessity by the public service commission pursuant to the electric
transmission line certification act, [MCL 460.561 to 460.575], is binding on the court.”).

4-
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MCL 213.56(6) because, looking to a dictionary, “determine” when used as a verb is defined as
“to fix conclusively or authoritatively.” Merriam-Webster’s Collegiate Dictionary (11th ed). That
definition, however, is clearly not an appropriate definition for “determine” as used in MCL
213.56. The example the dictionary gives for plaintiff’s proposed definition of “determine” as a
verb is “determine national policy.” Merriam-Webster’s Collegiate Dictionary (11th ed). When
a trial court determines the public necessity of an acquisition, it is not determining public necessity
the way a leader of a country “determines national policy.”

The better definition of “determine” when used as a verb in MCL 213.56 is “to find out or
come to a decision about by investigation, reasoning, or calculation,” for example, “determine the
answer to the problem.” Merriam-Webster’s Collegiate Dictionary (11th ed). This fits in the
statute far better; when a trial court determines the public necessity of an acquisition, it is coming
to a decision about the public necessity of the acquisition by reasoning, the way courts often do
when rendering decisions. See Consumers Power Co v Pub Serv Comm, 460 Mich 148, 163 n 10;
596 NW2d 126 (1999) (observing that dictionaries “often contain multiple definitions,” and using
dictionaries as “interpretive aids” requires selecting the definition that gives the word the most
appropriate meaning based on its “context or setting”). This definition of “determine” as a verb
encompasses both a decision that the public necessity of the acquisition was established, and a
decision that it was not, and therefore cuts against plaintiff’s argument.

Plaintiff contends that this definition of “determine”—which is similar to the one cited by
defendants in their motion to dismiss—cannot be correct because it undermines “the UCPA’s
‘overall statutory scheme’ of allowing agencies to quickly acquire property for projects.” This is
incorrect for two reasons. First, the “overall statutory scheme” is not a reason to rewrite the
Legislature’s clear intent as evidenced by the language used in the statute itself. See Perkovic v
Zurich Am Ins Co, 500 Mich 44, 53; 893 NW2d 322 (2017) (“The Court of Appeals’ reliance on
the perceived purpose of the statute runs counter to the rule of statutory construction directing us
to discern legislative intent from plain statutory language.”). Second, there is no reason to
conclude that requiring a private agency to appeal an adverse determination of public necessity by
leave granted would delay the agency any more than allowing it to appeal the determination by
right. In fact, it seems that requiring an agency to appeal by leave granted will allow the agency
to know sooner whether their appeal may have merit—if leave is denied, the agency knows that it
must proceed without the property it sought to acquire.

Plaintiff also contends that the language used in the last sentence of MCL 213.56(6) makes
clear that the subsection only applies to property owners when it states, “In the absence of a timely
filed appeal of the order, an appeal shall not be granted and the order is not appealable as part of
an appeal from a judgment as to just compensation.” Plaintiff points out that if a trial court
determines that there is no public necessity for a proposed acquisition, the case is dismissed and
does not proceed to a ruling on just compensation. While plaintiff is correct in this respect, we
read this sentence as providing guidance on what happens when leave to appeal is not timely filed.
We do not read the sentence as limiting the application of MCL 213.56(6) to property owners.

In sum, the trial court’s order determining that there was no public necessity for plaintiff’s
proposed acquisition was “an order of the court . .. determining public necessity” under MCL
213.56(6), and was therefore only appealable by leave granted.
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Plaintiff contends that even if it was required to appeal by leave granted, this Court can
exercise its discretion to treat this appeal as of right as an appeal on leave granted. See, e.g.,
Botsford Continuing Care Corp v Intelistaf Healthcare, Inc,292 Mich App 51, 61; 807 NW2d 354
(2011) (holding that, although the case was only appealable by leave granted and the defendant
appealed by right, this Court would “exercise [its] discretion to treat [the defendant’s] claim of
appeal as a granted application for leave to appeal” for the sake of judicial economy). While
generally true, this Court has no discretion to treat this appeal as on leave granted. MCL 213.56(6)
states in relevant part, “In the absence of a timely filed appeal of the order, an appeal shall not be
granted . . ..” (Emphasis added.) “The phrases ‘shall” and ‘shall not’ are unambiguous and denote
a mandatory, rather than discretionary action.” Roberts v Mecosta Co Gen Hosp, 466 Mich 57,
65; 642 NW2d 663 (2002). Thus, unlike the normal course of an appeal, this Court does not have
discretion to treat this appeal as on leave granted. Instead, the appeal “shall not be granted,” MCL
213.56(6), and must therefore be dismissed.

This is supported by City of Detroit v Lucas, 180 Mich App 47; 446 NW2d 596 (1989).
There, the appellants appealed an order determining public necessity by right instead by leave
granted, as required by MCL 213.56(6). Id. at 49-50. This Court held that it was “without
jurisdiction to review the circuit court order . . . because the application for leave to appeal was
not timely filed.” Id. at 51. While we are not strictly bound by Lucas because it was decided
before November 1, 1990, see MCR 7.215(J)(1), we nonetheless find it persuasive and agree with
its application of the clear and unequivocal language used by the Legislature in MCL 213.65(6).
See also Michigan Dept of Transp v Benson, 443 Mich 870, 870 (1993) (“Leave to appeal from
the Court of Appeals order dismissing the appellants’ claim of appeal is DENIED, because the
circuit court order ‘upholding the validity of the condemnation is appealable to the Court of
Appeals only by leave of that court pursuant to the general court rules.” MCL 213.56(6).”).
Therefore, like in Lucas, we conclude that plaintiff’s failure to properly appeal the trial court’s
order determining public necessity requires dismissal of that portion of its appeal.

III. ATTORNEY FEES

Plaintiff also challenges the trial court’s award of attorney fees to defendants. MCL
213.56(6) says nothing about a trial court’s order of attorney fees, and we interpret that statute as
being limited to “an order of the court upholding or determining public necessity or upholding the
validity of the condemnation proceeding ....” MCL 213.56(6). Thus, despite dismissing that
portion of plaintiff’s appeal challenging the trial court’s determination of public necessity, we
address plaintiff’s challenge to the portion of the trial court’s order awarding attorney fees to
defendants.

Plaintiff does not contest the reasonableness of the awarded attorney fees, and instead
argues that the trial court incorrectly applied MCL 213.66(2) to the facts of this case. We agree.
While attorney fees are generally reviewed for an abuse of discretion, whether the trial court
properly interpreted and applied the UCPA to an award of attorney fees is reviewed de novo.
Indiana Michigan Power Co v Cmty Mills Inc,  Mich App _, ;  NW2d  (2020)
(Docket No. 349671); slip op at p 2.
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After successfully challenging plaintiff’s proposed acquisition of their property, defendants
sought—and the trial court awarded defendants—attorney fees under MCL 213.66(2), which
states:

If the property owner, by motion to review necessity or otherwise,
successfully challenges the agency’s right to acquire the property, or the legal
sufficiency of the proceedings, and the court finds the proposed acquisition
improper, the court shall order the agency to reimburse the owner for actual
reasonable attorney fees and other expenses incurred in defending against the
improper acquisition.

In Escanaba & Lake Superior R Co v Keweenaw Land Ass’n, Ltd, 156 Mich App 804, 812; 402
NW2d 505 (1986), this Court acknowledged that a property owner requesting attorney fees under
MCL 213.66(2) must satisfy two prongs: (1) the property owner must successfully challenge the
agency’s right to acquire the property or the legal sufficiency of the proceedings, and (2) the court
must find the proposed acquisition improper.

In Escanaba, the property-owner defendants successfully challenged the legal sufficiency
of the proceedings—satisfying the first prong of MCL 213.66(2)—but the trial court did not
explicitly find that the proposed acquisition was improper. Id. at 807. On appeal, the plaintiff
argued that absent such a finding by the trial court, the second prong necessary to recover attorney
fees under MCL 213.66(2) was not satisfied. Id. at 812. This Court disagreed, holding “that a
finding that the condemnation proceedings are procedurally defective is per se a finding that the
proposed acquisition is improper, and that the trial court does not have to separately state on the
record that it finds the acquisition ‘improper.” ” Id. at 812-813.

There is no question that defendants successfully challenged plaintiff’s acquisition in this
case, thereby satisfying the first prong of MCL 213.66(2). The dispute on appeal is whether the
second prong was satisfied. Escanaba is not applicable because its holding was limited to
instances in which the property owner prevails based on the legal insufficiency of the proceedings;
it says nothing about cases like this one where the property owner successfully challenges the
agency’s right to acquire the property.

Nonetheless, the trial court concluded that, similar to this Court’s ruling in Escanaba, a
trial court’s ruling in favor of a property owner challenging an agency’s right to acquire the
property is necessarily a finding by the court that the proposed acquisition was improper. We
disagree and conclude that, in this case, the trial court’s ruling against plaintiff on defendants’
challenge to the necessity of plaintiff’s proposed acquisition was not a per se finding that the
proposed acquisition was improper.

When interpreting a statute, courts “must give effect to every word, phrase, and clause in
a statute and avoid an interpretation that would render any part of the statute surplusage or
nugatory.” Johnson v Recca, 492 Mich 169, 177; 821 NW2d 520 (2012) (quotation marks and
citation omitted). If every property owner’s successful challenge to the legal sufficiency of
condemnation proceedings is per se a finding by the court that the acquisition was improper (as
this Court held in Escanaba) , and every property owner’s successful challenge to the agency’s
right to acquire the property is a per se finding by the court that the acquisition was improper (as

-
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defendants argue and the trial court held), then MCL 213.66(2)’s requirement that “the court finds
the proposed acquisition improper” is rendered completely nugatory. If such an interpretation
were the Legislature’s intent, then it would have simply left out MCL 213.66(2)’s requirement that
“the court finds the proposed acquisition improper.”

The circumstances of this case illustrate why granting a property owner’s challenge to an
acquisition is not a per se finding that the proposed acquisition was improper. At the hearing to
determine the public necessity of the acquisition, the trial court placed the burden of proving the
necessity of the acquisition on plaintiff, * stating that it did “not believe that plaintiff has established
a basis on which a taking of this particular property for the easements that are being proposed has
established a necessity.” At the hearing on defendants’ request for attorney fees, the court
reiterated that, at the necessity hearing, plaintiff had the burden of proving that its proposed
acquisition was necessary, stating that “plaintiff had failed” to demonstrate that “there was a
necessity to condemn” defendants’ property. Because the trial court placed the burden of proving
the public necessity of the acquisition on plaintiff, its ruling in defendants’ favor was a finding that
plaintiff failed to carry its burden. That is, the trial court’s ruling was not akin to a finding that
defendants proved that plaintiff’s proposed acquisition was not necessary, and thus the ruling could
not be a per se finding that the acquisition was improper. The trial court’s ruling in defendants’
favor was a finding that plaintiff failed to carry its burden, nothing more.

This highlights the fundamental flaw in defendants’ argument. Defendants contend that
by successfully challenging plaintiff’s attempted acquisition, “the trial court found that there was
no necessity for the condemnation.” As explained, this is inaccurate; what the trial court found
was that plaintiff failed to establish that its acquisition of defendants’ property was necessary. That
finding is distinct from a finding that the acquisition was improper.’

4 The parties contest who should have borne the burden of proving public necessity at the necessity
hearing—defendants contend that the burden was always on plaintiff, while plaintiff contends that
its declaration of taking established a prima facie case that its proposed taking was necessary. We
do not resolve that dispute in this case because we do not have jurisdiction to review the trial
court’s determination of public necessity. Moreover, even if we did have jurisdiction, the issue
was not properly presented for our review, having been first raised by plaintiff in its reply brief on
appeal. See Kinder Morgan Michigan, LLC v City of Jackson, 277 Mich App 159, 174; 744 NW2d
184 (2007) (declining to address issues first raised in a reply brief because “[r]eply briefs must be
confined to rebuttal, and a party may not raise new or additional arguments in its reply brief”).
Because the issue is not properly before us, we merely observe that the trial court placed the burden
of proving necessity on plaintiff at all times, and we offer no opinion whether it was proper for the
court to do so.

> We offer no opinion on whether a property owner’s successful challenge to a public agency’s
right to acquire the property is a per se finding that the proposed acquisition was improper. In
such a case, the agency’s determination of public necessity is binding on the court absent a showing
of fraud, error of law, or abuse of discretion, MCL 213.56(2), which appears to place the burden
on property owners to show that the taking was improper.

-8-
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This is not to say that Escanaba was wrongly decided. To the contrary, Escanaba’s holding
comports with our reasoning. In Escanaba, the defendants moved for summary disposition
challenging the legal sufficiency of the proceedings on grounds that the plaintiff failed to make a
good-faith offer to purchase the property as required by the UCPA. Escanaba, 156 Mich App at
809. In granting the motion, the trial court held that there was no question of fact that the plaintiff
failed to make a good-faith offer to purchase the property, so the proceedings were legally
insufficient, and the defendants were entitled to judgment as a matter of law. Id. Thus, the trial
court in Escanaba held that the defendants established that the proceedings were legally
insufficient, thereby affirmatively establishing that the proposed acquisition was improper. Here,
in contrast, defendants did not establish that acquisition of their property was not a necessity;
rather, plaintiff failed to carry its burden of establishing the necessity of its proposed acquisition.

Defendants argue that our interpretation is “entirely inconsistent with the purpose for fee-
shifting in the first place.” This Court recently reiterated that “[t]he rationale behind MCL
213.66(2) is that property owners may not be forced to suffer because of an action that they did
not initiate and that endangered, through condemnation proceedings, their right to private
property.” Indiana Michigan Power, _ Mich App at ___; slip op at 3 (quotation marks and
citation omitted). And in Escanaba, this Court stated that “[t]he legislative intent behind the
[UCPA] is to place the owner of the property in as good a position as was occupied before the
taking.” Escanaba, 156 Mich App at 815. Thus, defendants are correct to the extent that not
awarding them attorney fees seems to run contrary to the purpose behind the statute. Yet MCL
213.66(2) clearly requires that “the court find[] the proposed acquisition improper” before
awarding attorney fees. So, while our interpretation of MCL 213.66(2) may be “inconsistent with
the purpose of the fee-shifting” statute as defendants suggest, it is nonetheless consistent with the
plain statutory language. The plain language of a statute is not trumped by “the perceived purpose
of the statute.” Perkovic, 500 Mich at 53 (“The Court of Appeals’ reliance on the perceived
purpose of the statute runs counter to the rule of statutory construction directing us to discern
legislative intent from plain statutory language.”).

IV. CONCLUSION

For the reasons explained in this opinion, we dismiss plaintiff’s appeal in part, and vacate
that portion of the trial court’s order awarding attorney fees to defendants.

Dismissed in part, vacated in part. No taxable costs, neither party having prevailed in full.

/s/ Colleen A. O’Brien
/s/ Jane M. Beckering
/s/ Thomas C. Cameron
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Opinion
PER CURIAM.

*1 In this condemnation case filed by plaintiff pursuant
to the Uniform Condemnation Procedures Act (UCPA),
M.C.L. § 213.51 et seq.;, MSA 8.265(1) et seq., plaintiff
appeals as of right from an order awarding defendant Nadia
Aubrey (hereafter “defendant”) attorney fees and expenses
of $21,517.66, after the trial court dismissed plaintiff's
complaint for failure to conform to the requirements of the
UCPA. The trial court also ordered plaintiff to pay interest on
the attorney fee award if it was not paid within twenty-one
days. We affirm.

Plaintiff first argues that the trial court's findings of fact
were inadequate and do not justify the amount awarded.
We disagree. Plaintiff's argument fails to account for the
second supplemental affidavit filed by defendant's attorney
in November 1997, wherein reimbursement was sought for
75.25 hours, which, when added to the additional five hours
requested at the final hearing, results in a total of 80.25
hours. Although the trial court allowed the requested hours,
it resolved plaintiff's challenge to the reasonableness of the
hourly rate by awarding the lesser amount of $250, rather
than the requested amount of $300, which results in a total
attorney fee award of $20,062.50. The actual order awarded
only $20,000, but the difference of $62.50 favors plaintiff.
In light of this record, plaintiff has not demonstrated any

deficiency in the trial court's findings warranting relief. See
Michigan Nat'l Bank v Metro Institutional Food Service, Inc,
198 Mich.App 236, 241; 497 NW2d 225 (1993); Howard v.
Canteen Corp, 192 Mich.App 427, 437-438; 481 NW2d 718
(1991).

Plaintiff's argument that defendant failed to account for
nineteen hours likewise fails to consider the additional hours
reflected in the second supplemental affidavit and, therefore,
is without merit.

Plaintiff next claims that the trial court awarded attorney fees
in excess of those allowed by statute by allowing attorney fees
incurred in litigating the fee dispute. We find that plaintiff
has effectively abandoned this because it has not cited any
relevant legal authority in support of its position. Schellenberg
v Rochester, Michigan, Lodge No 2225, 228 Mich.App 20;
577 NW2d 163 (1998). The case relied on by plaintiff, /n re
Condemnation of Private Property for Hwy Purposes (Dep't
of Transportation v D & T Const Co), 209 Mich.App 336,
341-342; 530 NW2d 183 (1995), is not relevant because
it involved a different provision of the statute, M.C.L. §
213.66(3); MSA 8.265(16)(3), and is cited only for the
general proposition that defendant had the burden of proof to
show reasonableness.

In any event, we note that this Court has not construed
the phrase “incurred in defending against the improper
acquisition” in M.C.L. § 213.66(2); MSA 8.265(16)(2) as
being limited to expenses directly incurred. Escanaba &
Lake Superior R Co v Keweenaw Land Ass'n, Ltd, 156
Mich.App 804, 819; 402 NW2d 505 (1986). It is sufficient
that the attorney fees were incurred in continuing to defend a
judgment (e.g., preserving benefits won). /d. at 819. Hence,
an award for attorney fees incurred on appeal from an order
awarding attorney fees and expenses has been upheld under
M.C.L. § 213.66(2); MSA 8.265(2). Id. at 819. Accordingly,
we hold that attorney fees incurred while litigating an attorney
fee dispute are reimbursable if they meet the requirement
of reasonableness. To hold otherwise would contravene the
legislative intent that a property owner shall not be made to
suffer from the condemnation proceedings on the taking of
private property. Id. at 814-815.

*2  Relying on Detroit v. J Cusmano & Son, Inc, 184
Mich.App 507; 459 NW2d 3 (1989), plaintiff next contends
that the trial court erred by awarding interest on the attorney
fees. We disagree. Plaintiff's reliance on Detroit is misplaced
because M.C.L. § 213.65; MSA 8.265(15) does not govern
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Detroit/Wayne County Stadium Authority v. Aubrey, Not Reported in N.W.2d (1999)

interest on attorney fees awarded under M.C.L. § 213.66(2);
MSA 8.265(16)(2), Escanaba & Lake Superior R Co, supra
at 820, and the applicable interest statute, M.C.L. § 600.6013;
MSA 27A.6013, as amended by 1993 PA 78, plainly
authorizes interest on an award of attorney fees. See Lansing
v. Edward Rose Realty, Inc, 450 Mich. 851; 538 NW2d 677
(1995); Escanaba & Lake Superior R Co, supra. See also
Schellenberg, supra at 50.

Plaintiff next claims that the trial court's award of costs
is not supported by the record. We again reject plaintiff's
argument because it fails to consider the second supplemental
affidavit filed by defendant's attorney. Examining plaintiff's
argument in the context of this deficiency and the disputed
issues presented to the trial court before it made its ruling, we
conclude that plaintiff has not demonstrated that the trial court

abused its discretion in awarding the requested expenses.
Howard, supra.

Finally, pursuant to Escanaba & Lake Superior R Co, supra,
we conclude that defendant is entitled to an award of
reasonable appellate attorney fees and expenses under M.C.L.
§213.66(2); MSA 9.265(16)(2). Hence, we remand to the trial
court for a determination of reasonable appellate attorney fees
and expenses.

Affirmed. Remanded for further proceedings consistent with
this opinion. We do not retain jurisdiction.

All Citations

Not Reported in N.W.2d, 1999 WL 33435465
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Before: FITZGERALD, PJ.,
BECKERING, JJ.

and MARKEY and

Opinion
PER CURIAM.

*1 In this case, plaintiff unsuccessfully sought to
condemn defendant's toll bridge pursuant to the Uniform
Condemnation Procedures Act (UCPA), MCL 213.51 ef seq.
The trial court dismissed plaintiff's condemnation action,
ruling that plaintiff had abused its discretion in finding
public necessity. In Grosse Ile Twp v. Grosse lle Bridge
Co, unpublished opinion of the Court of Appeals, issued
April 4, 2006 (Docket No. 255759), this Court affirmed.
Our Supreme Court, however, held that MCL 213.56(1) did
not permit judicial review of the public purposes stated in
the complaint. Grosse Ile Twp. v. Grosse Ile Bridge Co.,
477 Mich. 890, 891, 722 N.W.2d 220 (2006). Nevertheless,
the Court affirmed this Court and the trial court because
plaintiff's power to condemn private property does not extend
beyond its jurisdictional limits, and the subject toll bridge
is situated partly outside plaintiff's boundaries. /d. Plaintiff
now appeals by right the trial court's postjudgment order
awarding defendant its “actual reasonable attorney fees and
other expenses incurred in defending against the improper
acquisition.” MCL 213.66(2). Defendant cross-appeals the
trial court's denial of prejudgment interest. We affirm.

I. LIMITATIONS ON APPEAL BY RIGHT

We first note that plaintiff includes as an issue in its brief
on appeal a claim that the trial court and the chief judge
pro tem erred by denying plaintiff's motion to disqualify
the trial judge. Judge William J. Giovan entered an order
on November 29, 2007, denying plaintiff's motion to
disqualify Judge Susan D. Borman. After Judge Giovan's
order was entered, additional proceedings were conducted on
defendant's motion for reimbursement of attorney fees and
costs, including proceedings before a special master and an
evidentiary hearing before the trial court. The trial court heard
arguments of counsel over two days before entering its order
regarding attorney fees and costs on March 6, 2009. That
order may be appealed by right pursuant to MCR 7.203(A)
(1), which provides this Court “has jurisdiction of an appeal
of right filed by an aggrieved party from ... [a] final judgment
or final order of the circuit court ... as defined in MCR
7.202(6)....” MCR 7 .202(6)(iv) defines “final judgment” as
“a postjudgment order awarding or denying attorney fees
and costs under MCR 2.403, 2.405, 2.625 or other law
or court rule.” Thus, plaintiff may appeal the trial court's
March 6, 2009, order by right. But, “[a]n appeal from an
order described in MCR 7.202(6)(a)(iii)-(v) is limited to the
portion of the order with respect to which there is an appeal
of right.” MCR 7.203(A)(1). Here, Judge Giovan's order
denying plaintiff's motion to disqualify the trial judge is not
included in the trial court's order regarding attorney fees and
costs. Consequently, this Court lacks jurisdiction to consider
plaintiff's claims regarding judicial disqualification within the
ambit of plaintiff's appeal by right of the trial court's March
6, 2009, order. See Pierce v. City of Lansing, 265 Mich.App.
174, 182,694 N.W.2d 65 (2005). Although we could consider
this issue as on leave granted, id. at 182-183, 694 N.W.2d 65,
plaintiff did not timely seek leave to appeal the November 29,
2007 order, and the parties continued to expend considerable
time and effort on the merits of defendant's motion for
attorney fees and costs. We decline to consider plaintiff's
judicial disqualification claims.

II. STANDARD OF REVIEW

*2 This Court reviews for an abuse of discretion the
trial court's decision whether to award attorney fees and
costs under the UCPA and also the court's determination
of reasonableness of the fees. Detroit v. Detroit Plaza Ltd.
Partnership, 273 Mich.App. 260, 292, 730 N.W.2d 523
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(2006). The trial court abuses its discretion when its decision
is outside the range of reasonable and principled outcomes.
Smith v. Khouri, 481 Mich. 519, 526, 751 N.W.2d 472
(2008). In other words, the trial court must provide a “
‘reasoned basis' “ for its decision.” Detroit Plaza Ltd.,
273 Mich.App. at 294, 730 N.W.2d 523, quoting Dep't of
Transportation v. Randolph, 461 Mich. 757, 768, 610 N.W.2d
893 (2000). We review for clear error the court's findings of
fact underlying an award of attorney fees. MCR 2.613(C);
Dep't of Transportation v. Robinson, 193 Mich.App. 638, 646,
484 N.W.2d 777 (1992). A finding is clearly erroneous when,
although there is evidence to support it, the reviewing court
on the entire record is left with a definite and firm conviction
that a mistake was made. Univ Rehab. Alliance, Inc. v. Farm
Bureau General Ins. Co., 279 Mich.App. 691, 693, 760
N.W.2d 574 (2008). Finally, part of plaintiff's appeal presents
issues of statutory interpretation, which are questions of law
reviewed de novo. Detroit Int'l Bridge Co. v. Commodities
Export Co., 279 Mich.App. 662, 666, 760 N.W.2d 565 (2008).

III. THE STATUTE

The controlling statute is § 16(2) of the UCPA, MCL
213.66(2), which provides:

If the property owner, by motion
to review necessity or otherwise,
successfully challenges the agency's
right to acquire the property, or the
legal sufficiency of the proceedings,
and the court finds the proposed
acquisition improper, the court shall
order the agency to reimburse the
owner for actual reasonable attorney
fees and other expenses incurred
in defending against the improper
acquisition.

In the trial court and on appeal, plaintiff asserts on the basis
of its interpretation of the § 16(2) and § 16(6) of the UCPA,
MCL 213.66(6), that under the circumstances of this case
defendant is not entitled to its actual reasonable attorney
fees and other expenses. First, plaintiff argues that the plain
meaning of the words “incurred”, “actual”, and “reimburse”
as used in § 16(2) require that defendant establish that it

actually paid its attorneys, Ackerman and Ackerman, P.C.,
for services defending against the condemnation action before
plaintiff can be ordered to reimburse defendant for the those
actual fees. It is undisputed that here defendant did not pay its
attorneys for services rendered in this case, at least through
the hearings on the motion for attorney fees and costs. Indeed,
in one of the two letters stating the terms of defendant's
agreement with its attorneys, Alan J. Ackerman, defendant's
lead attorney, wrote to Paul J. Smoke, defendant's president,
the following:

On the attorney fees, if I challenge the condemnation, I will
await the Order for reimbursement of a reasonable fee as
determined by the Court. The timing of the payment will
have no effect on you, and will be ordered by the Court
at the time of dismissal, if there is a dismissal. If there is
no dismissal, I will not receive a fee. This contemplates
a reasonable basis for a challenge to necessity. I do not,
and will not, challenge necessity if there is no basis for
challenge whatsoever. However, a precise review of a
public use is an issue of concern in this specific situation.
I would suggest to you that, as set forth more fully in my
earlier letter, there are a number of issues which deserve
further review before allowing a government to take your

property.

*3 If we move forward to just compensation, I would
seek reimbursement of your fees. There is no guarantee,
but I have been successful in the past. [Ex 12, Evidentiary
Hearing 09/15/2008.]

The trial court ruled that plaintiff's interpretation of the
statute was tortured and that nothing in the statute required
a property owner that successfully challenges a government
agency's condemnation action to pay its attorneys before
it can obtain reimbursement of its reasonable attorney fees
from the agency. In its August 22, 2007 order appointing
a special master pursuant to the parties' consent to review
the reasonableness of the number of hours claimed by the
Ackerman firm, the trial court denied plaintiff's challenge to
attorney fees and costs on the basis that defendant had not
previously been paid by defendant.

Like the trial court, we reject plaintiff's tortured interpretation
of the statute. A statute must be applied according to the plain,
ordinary meaning of its terms unless some contrary intent is
clearly manifested. Randolph, 461 Mich. at 765, 610 N.W.2d
893 (where statutory language is clear and unambiguous, it
must be applied as written); Detroit Plaza Ltd. Partnership,
273 Mich.App. at 276, 730 N.W.2d 523 (“When interpreting
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a statute, this Court's goal is to ascertain and give effect to
the intent of the Legislature by enforcing plain language as
it is written.”). It is axiomatic that nothing will be read into
a clear statute that is not within the manifest intention of the
Legislature as derived from the language of the statute itself.
Booker v. Shannon, 285 Mich.App. 573, 578, 776 N.W.2d
411 (2009). Furthermore, once the intention of the Legislature
is discovered, it must prevail regardless of any conflicting
rule of statutory construction. Thompson v. Thompson, 261
Mich.App. 353, 361 n. 2, 683 N.W.2d 250 (2004). In that
regard, this Court has long held that the Legislature's primary
purpose in the attorney fee provisions of the UCPA is that
property owners “not be forced to suffer because of an
action that they did not initiate and that endangered, through
condemnation proceedings, their right to private property[,]”
Detroit Int'l Bridge Co., 279 Mich.App. at 675, 760 N.W.2d
565, or stated otherwise, that the property owner be placed in
as good a position as that occupied before the taking, Detroit
Plaza Ltd. Partnership, 273 Mich.App. at 294, 730 N.W.2d
523. See also Escanaba & Lake Superior R Co. v. Keweenaw
Land Ass'n, Ltd., 156 Mich.App. 804, 815, 402 N.W.2d 505
(1986).

Upon a property owner's successful challenge to an agency's
condemnation action, the plain language of § 16(2) requires
that the court “shall order the agency to reimburse the
owner for actual reasonable attorney fees and other expenses
incurred in defending against the improper acquisition.” The
word “shall” renders the entry of such an order mandatory.
See Macomb Co. Rd. Comm. v. Fisher, 170 Mich.App. 697,
700, 428 N.W.2d 744 (1988). The word “actual” clearly
modifies “attorney fees,” meaning that the focus of the statute
is on the attorney fees actually “incurred” by the owner,
rather than a reasonable attorney fee in the abstract. See
Randolph, 461 Mich. at 765-766, 610 N.W.2d 893 (“the
focus of the reasonableness determination clearly is on the
owner's attorney fees”); Village of Lexington v. Harbor Dev,
unpublished opinion per curiam issued June 3, 2008 (Docket
No. 273770). Although Randolph addressed reimbursement
of a property owner's attorney fees and costs under § 16(3) of
the UCPA-when just compensation is determined to be greater
than the agency's good faith offer-we agree with the Lexington
panel that Randolph's analytical framework also applies to §
16(2) because the two provisions share the same purpose and
use similar language. See Lexington, unpub op at 5. Under
this framework, a property owner is entitled to recover its
actual attorney fees incurred “defending against [an] improper
acquisition,” provided the actual fee does not exceed the outer
limit of a reasonable fee in light of the factors listed in MRPC

1.5(a). Randolph, 461 Mich. at 766, 610 N.W.2d 893. But
unlike an award of attorney fees under § 16(3), the trial court
does not have additional discretion under § 16(2) to award
a property owner less than its actual reasonable attorney fee.
See Randolph, 461 Mich. at 767, 610 N.W.2d 893.

*4 Contrary to plaintiff's argument, the words “incurred”
and “reimburse” in § 16(2) do not require a property owner
to have actually paid its attorney before the property owner's
right to recover from the government agency its “actual
reasonable attorney fees and other expenses incurred” arises.
The Random House Webster's College Dictionary (2007)
defines “incur” as “to become liable for” and “reimburse
as “to make repayment to for expense or loss incurred.” A
dictionary may be consulted regarding the ordinary meaning
of undefined statutory words. Haynes v. Neshewat, 477 Mich.
29, 36, 729 N.W.2d 488 (2007). Additionally, both this Court
and our Supreme Court have employed similar definitions in
other contexts. See Macomb Co. Taxpayers Ass'n v. L' Anse
Creuse Pub. Schs, 455 Mich. 1, 6, 564 N.W.2d 457 (1997)
(incur attorney fees); Hiltz v. Phil's Quality Market, 417
Mich. 335, 346, 337 N.W.2d 237 (1983) (reimburse workers
compensation benefits); and Williams v. AAA Michigan, 250
Mich.App. 249, 268-269, 646 N.W.2d 476 (2002) (incur
medical expenses). Particularly apropos, in the context of
Headlee Amendment litigation, our Supreme Court held in
Macomb Co. Taxpayers, 455 Mich. at 12, 564 N.W.2d 457,
that in the absence of a specific agreement to the contrary an
attorney becomes entitled to reasonable remuneration, and the
client has incurred attorney fees upon the rendering of legal
services on behalf of the client. Consequently, when we apply
the plain meaning of the terms “incurred” and “reimburse”
in the context of the purpose of the UCPA and give effect to
every phrase, clause, and word in the statute, Sun Valley Foods
Co. v. Ward, 460 Mich. 230, 237, 596 N.W.2d 119 (1999), we
must reject plaintiff's interpretation of § 16(2).

Plaintiff also argues that defendant is not legally obligated
to pay the Ackerman firm because the retainer letter Smoke
signed after the letter quoted above did not specifically detail
compensation in the event that the condemnation action were
dismissed. We disagree as a matter of fact and as a matter of
law. In a letter dated July 7, 2003, defendant entered into a
contingency fee agreement to pay Ackerman one-third of any
increase in just compensation over plaintiff's good faith offer.
The July 7, 2003, letter also stated:

If the services rendered by Ackerman & Ackerman, P.C.
result in a non-cash benefit to the property, Ackerman &
Ackerman, P.C. shall be paid the quantum meruit value of
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its services. Quantum meruit is a legal term that means “the

value of the services rendered.” [ 11 One example of a
non-cash benefit to the property that occurred as a result
of services rendered by Ackerman & Ackerman, P.C. is a
change in construction plans that reduce[ ] the amount your
property is damaged. This is not the exclusive definition of
a non-cash benefit.

We conclude that the dismissal of plaintiff's condemnation
action that Ackerman's firm obtained conferred a “non-cash
benefit to the property” within the meaning of the retainer
agreement. Therefore, as provided in the retainer agreement,
defendant “incurred” or became liable to the Ackerman firm
for the market value for their legal services-“the value of the
services rendered”-bounded by the trial court's determination
regarding reasonableness as stated in the prior letter.
Moreover, even in the absence of the retainer agreement,
defendant incurred attorney fees due to the Ackerman
firm under an implied contract theory. See Macomb Co.
Taxpayers, 455 Mich. at 11-12, 564 N.W.2d 457, and Detroit
v. Goodwill Community Chapel, 190 Mich.App. 297, 299,
475 N.W.2d 379 (1991) (property owner's attorney retained
under contingent fee agreement entitled to compensation after
obtaining dismissal of the condemnation action under a theory
of implied contract or quasi contract).

*5 Plaintiff also argues that defendant did not incur attorney
fees with respect to other counsel Ackerman retained to assist
in specific aspects of the litigation, the appeal of the dismissal
and the post appeal efforts to collect “actual reasonable
attorney fees and other expenses incurred in defending against
the improper acquisition” under § 16(2) of the UCPA. Plaintiff
contends because Ackerman hired the other counsel, there
was no contractual relationship with defendant; therefore,
defendant was not liable for their services. But under the
July 7, 2003, retainer agreement, defendant accorded the
Ackerman firm the “full and complete discretion to act on
[defendant's] behalf in this matter....” Thus, Ackerman was
acting on behalf of defendant when retaining co-counsel to
perform specific tasks during the litigation. We therefore
reject plaintiff's claim that defendant did not incur attorney
fees with respect to other counsel.

Plaintiff's final legal challenge to the award of “actual
reasonable attorney fees” relies on § 16(6) of the
UCPA, which at the time pertinent to these proceedings
provided: “An agency shall not be required to reimburse
attorney or expert witness fees that are attributable to an
unsuccessful challenge to necessity or to the validity of

the proceedings.” MCL 213.66(6).2 Plaintiff argues that
because our Supreme Court ultimately affirmed the trial
court's dismissal of its condemnation action on grounds
other than necessity, defendant's challenge to necessity was
unsuccessful. Therefore, plaintiff argues, it is not liable
for defendant's attorney or expert witness fees. We agree
with the trial court that plaintiff's interpretation of § 16(6)
ignores its last phrase, “or to the validity of the proceedings.”
Plaintiff's reading of § 16(6) also fails in light of the clear
and unambiguous provisions of § 16(2), because defendant
“by motion to review necessity or otherwise, successfully
challenge[d] the agency's right to acquire the property, or the
legal sufficiency of the proceedings....” In short, plaintiff's
reading of § 16(6) fails to give effect to every phrase, clause,
and word in the statute, Sun Valley Foods, 460 Mich. at 237,
596 N.W.2d 119, so as to produce a harmonious whole in light
of the purposes of the statute, Macomb Co. Pros. Attorney v.
Murphy, 464 Mich. 149, 159, 627 N.W.2d 247 (2001). We
conclude that defendant's argument regarding § 16(6) must
fail because defendant successfully challenged the validity of
plaintiff's condemnation action and because the provisions of
§ 16(2) clearly apply under these facts and circumstances.
Indeed, we find plaintiff's interpretation so contrary to the
purpose of the statute as to be absurd. See Detroit Int'l Bridge
Co., 279 Mich.App. at 675, 760 N.W.2d 565.

IV. THE TRIAL COURT'S DISCRETIONARY RULINGS

Plaintiff first argues that the trial court abused its discretion
by awarding the Ackerman firm as an “actual reasonable
attorney fee” a “blended” hourly rate of $550 an hour for the
reasonable number of hours Ackerman and his partner, Darius
Dynkowski, expended on the case. Plaintiff asserts that the
court erred by focusing on an average hourly rate of what
the Ackerman firm had been awarded in other condemnation
cases or were paid by clients, rather that focusing on “the fee
customarily charged in the locality for similar legal services,”
MRPC 1.5(a)(3), as required by Smith, 481 Mich. at 522,
530, 751 N.W.2d 472. Additionally, plaintiff argues that
the trial court failed to fully consider all the other factors
of MRPC 1.5(a) in determining a reasonable attorney fee.
Finally, plaintiff argues no authority exists for the trial court's
use of a blended rate for the two Ackerman firm attorneys,
and likewise, no authority exists for the methodology the trial
court employed. We disagree.

*6 First, the analytical framework that our Supreme Court
held was required by the plain language of § 16(3) of the
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Grosse lle Tp. v. Grosse lle Bridge Co., Not Reported in N.W.2d (2010)

UCPA, Randolph, 461 Mich. at 765-766, 610 N.W.2d 893,
is equally required by the plain language of § 16(2) of the
UCPA. In awarding “actual reasonable attorney fees” under
§ 16(2), the trial court must first focus on the owner's actual
attorney fees and determine whether those fees are reasonable
in light of all the factors listed in MRPC 1.5(a). Randolph, 461
Mich. at 766, 610 N.W.2d 893. The Smith Court's approach
to determining a reasonable attorney fee in the abstract
on the basis of MRPC 1.5(a), with a preeminent focus on
subsection 3, Smith, 481 Mich. at 522, 530-531, 751 N.W.2d
472, simply does not apply to a determination of “actual
reasonable attorney fees” under § 16(2). Although Smith was
decided after Randolph, the Court specifically noted that
its decision in Smith “does not contradict, undermine, or
overrule Randolph.” Smith, 481 Mich. at 537, 751 N.W.2d
472. While an abstract reasonable attorney fee “may differ
from the actual fee charged or the highest rate the attorney
might otherwise command,” id. at 528, § 16(2) commands
that the government agency reimburse the owner's actual
attorney fee even if it is the highest rate the attorney might
otherwise command, provided the actual attorney fee is not
unreasonable in light of all the factors listed in MRPC 1.5(a).
Only if the trial court first determines the owner's actual
attorney fees are unreasonable may the trial court determine,
in the exercise of its discretion, a reasonable attorney fee in
the abstract. Randolph, 461 Mich. at 768, 610 N.W.2d 893.

The trial court conducted a unitary analysis regarding
defendant's actual attorney fees and their reasonableness in
light of the eight factors stated in MRPC 1.5(a). In considering
MRPC 1.5(a)(3), “the fee customarily charged in the locality
for similar legal services,” the trial court determined that
reasons existed why fees charged by attorneys representing
government agencies in condemnation cases might be lower.
The court further reasoned that the “only and the best way”
to apply this factor to the Ackerman firm “was to look at
the awards that [the Ackerman firm] has gotten in other
cases.” The court reasoned, “[t]here really wasn't anything
else comparable.” The trial court, after reviewing the evidence
submitted at the evidentiary hearing and discussing all the
MRPC 1.5(a) factors, concluded:

So the rate to be awarded in this case
after consideration of all the factors
here and including the fact that the
majority of the work was being done in
the years 2003 to 2004 which is not the
present and the fact that it's a blended

rate. And the average, and I took into
account also the average when we look
to the other awards of attorney fees
from Mr. Ackerman' office, the rate to
be awarded will be $550 per hour.

As discussed above, defendant agreed to pay the Ackerman
firm the “quantum meruit value of its services” or “the value
of the services rendered.” In other words, defendant agreed to
pay the Ackerman firm what they were worth, which would be
the rate that the Ackerman firm might otherwise command for
their services. Consequently, although the trial court did not
explicitly state that it was doing so, by focusing on what the
Ackerman firm had been awarded or earned for their services
in the past, the trial court was, in essence, focusing on the
actual attorney fee that defendant had agreed to pay. The trial
court's reasoned analysis that this approach provided the best
evidence of the value of the Ackerman firm's legal services
in a condemnation case was sound. The court's approach
focused on the “quantum meruit value of [the Ackerman
firm's] services” or “the value of the services rendered”-
the owner's actual attorney fee. The fact that with respect
to one of the surveyed prior awards to Ackerman, the trial
court estimated an hourly rate from a lump sum attorney fee
settlement does not diminish the analytical soundness of the
court's reasoning. We hold that the trial court's analysis was
consistent with the requirement of § 16(2) to first determine
the actual attorney fees that the property owner incurred and
then determine whether they are reasonable. Randolph, 461
Mich. at 765-766, 610 N.W.2d 893; Lexington, unpub op at
5-6.

*7 Contrary to plaintiff's argument, the trial court
thoroughly reviewed all the MRPC 1.5(a) factors in making
its reasonableness determination. The trial court heard
expert testimony that Ackerman is the preeminent attorney
specializing in condemnation law in the state of Michigan.
The testimony also showed that the Dynkowski's expertise
in condemnation law was second only to Ackerman. In
addition, expert testimony supported finding that the quantum
meruit fee agreement that Ackerman entered with defendant
was typical in condemnation cases. The testimony further
supported the reasonableness of using a “blended” hourly
rate, at a rate even greater than the one the court determined
primarily on the basis of averaging past attorney fee awards
and earned fees. Because the trial court provided a well-
reasoned basis for its decision that the evidence supported,
the trial court did not abuse its discretion setting rate of
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$550 an hour to award defendant as its “actual reasonable
attorney fees ... incurred in defending against the improper
acquisition.” MCL 213.66(2); Randolph, 461 Mich. at 768,
610 N.W.2d 893; Detroit Plaza Ltd., 273 Mich.App. at 294,
730 N.W.2d 523. In the current lexicon regarding a trial
court's discretionary decisions, the result was within the range
of reasonable and principled outcomes. Smith, 481 Mich. at
526,751 N.W.2d 472.

Next, plaintiff argues that the trial court abused its discretion
or clearly erred finding the Ackerman firm was entitled to
be paid for 350 hours during the period of time between
the completion of briefing and the decision of this Court in
Docket No. 255759. We disagree.

The parties agreed to the entry of an order appointing a
special master to review the reasonableness of the hours the
Ackerman firm claimed it was entitled to reimbursement
under § 16(2). Under the stipulated order, the parties were
required to provide the special master with all written
contracts and records of time spent on the case since its
inception through July 31, 2007. The special master was
ordered to submit a report regarding the reasonableness of
the hours claimed, broken down by various time periods.
The parties submitted documents, briefs, and appeared for a
hearing before the special master. The special master issued
its report on July 16, 2008, which recommended that of the
2469.9 hours the Ackerman firm claimed, 2016.6 should be
found by the court to be reasonably necessary to defending
against the condemnation action. Regarding the category at
issue, between September 16, 2004 and April 4, 2006, the
special master recommended that of the 557.3 hours claimed,

360° were reasonably necessary.

At a hearing held in the trial court on August 15, 2008, at
which the parties sought to narrow the issues that would
require testimony at an evidentiary hearing, the trial court
initially expressed skepticism that the hours the Ackerman
firm claimed were reasonable, considering that the parties
were presumably simply waiting for this Court's decision.
At the evidentiary hearing, Ackerman testified in support
of the hours claimed and produced a document showing
what services were performed for 521.9 hours during the
time period in question. Defense counsel argued below and
again on appeal that although plaintiff's counsel argued that
the hours claimed were unreasonable, plaintiff presented no
evidence to contradict Ackerman's testimony regarding this
issue at the evidentiary hearing. In reviewing the trial court's
reasons for its ruling on this issue, it is obvious that the court

generally credited Mr. Ackerman's testimony. The trial court
found that “Mr. Ackerman was leaving no stone unturned
in preparing the case on behalf of his client.... And I don't
find that [the hours] were unreasonable at all.” The trial
court also considered the fact that the special master had
reviewed the issue and found that 350 of the claimed hours
were reasonably necessary. Plaintiff's argument ignores that
the trial court's ruling significantly reduced the number of
hours that the Ackerman firm claimed for this time period.
Given the deference this Court must accord to the trial court's
superior fact-finding ability, MCR 2.613(C), we are not left
with a definite and firm conviction that a mistake was made.
Univ Rehab. Alliance, 279 Mich.App. at 693, 760 N.W.2d
574.

*8 Plaintiff next argues that the trial court's award of
attorney fees to the Ackerman firm was contrary to an
agreement the parties placed on the record at the issue-
narrowing hearing held on August 15, 2008. Plaintiff
contends the agreement was reached in relation to plaintiff
agreeing not to contest the hours of co-counsel in the
collection proceedings-Carson Fisher, P.L.C. Timothy E.
Galligan on behalf of plaintiff and Robert M. Carson on
behalf of defendant appeared at the hearing. Mr. Galligan,
apparently speaking to Mr. Carson, stated that plaintiff would
not challenge the reasonableness of the Carson Fisher hours:
“Our position is the time incurred by your office will not
be subject to challenge for reasonableness.” After the parties
noted the only disputed area of the special master's report
regarding reasonable hours was the period of time awaiting
this Court's decision, the following colloquy occurred:

THE COURT: So really you've agreed on the
reasonableness of the hours except for the time on appeal
after Briefs were submitted, correct?

MR. GALLIGAN: Yes, Your Honor.
THE COURT: Correct?
MR. CARSON: Correct.

THE COURT: Okay, so I'm not even going to look at those
things.

MR. CARSON: That's right. It is as submitted by-so there's
no misunderstanding on the record, it is submitted by the
Special Master subject to the Plaintiff's claim on the hours
that you just identified.

THE COURT: Yes.
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MR. CARSON: But increased by the hours for collection
costs as he's identified.

MR. GALLIGAN: Correct, yes.
MR. CARSON: Okay, then-
THE COURT: But he's not objecting to your-

MR. CARSON: No, I just want the record to be clear
as to what's going on. That's the issue on hours, on
reasonableness on hours. [Hearing 08/15/2008, pp 9-10.]

A stipulation is an agreement, admission, or concession made
in a judicial proceeding by the parties and is generally binding
on the parties if made in open court. MCR 2.507(G); Ypsilanti
Twp. v. Kircher, 281 Mich.App. 251, 270, 761 N.W.2d 761
(2008); Eaton Co. Rd. Comm'rs v. Schultz, 205 Mich.App.
371, 378, 521 N.W.2d 847 (1994). « ‘Stipulations differ in
character, some being mere admissions of fact relieving a
party from the inconvenience of making proof, while others
embody all the essential characteristics of a contract.” ““ Id. at
379, 521 N.W.2d 847, quoting 73 Am Jur 2d, Stipulations, §
1, p 536. A stipulation to settle a lawsuit, or in this case, part
of a lawsuit, is a contract, “governed by the legal principles
applicable to the construction and interpretation of contracts.”
Eaton Co. Rd. Comm'rs, 205 Mich.App. at 379, 521 N.W.2d
847. “It is hornbook law that a valid contract requires a
‘meeting of the minds' on all the essential terms.” Kamalnath
v. Mercy Memorial Hosp. Corp., 194 Mich.App. 543, 548,
487 N.W.2d 499 (1992). There can be no contract if there is no
meeting of the minds between the parties. 46th Circuit Trial
Court v. Crawford Co., 476 Mich. 131, 158-159, 719 N.W.2d
553 (20006).

*9 Here, from our review of the colloquy above, we glean
no meeting of the minds to waive the Ackerman firm's
claim to hours spent on the § 16(2) proceedings. We discern
the discussion on the record simply clarified that the only
dispute over the special master's report on the reasonableness
of the number of attorney's hours defendant claimed was
the time period previously discussed. Further, viewed in
light of the discussion between the court and Mr. Carson
immediately before the quoted colloquy, the record indicates
there existed no dispute that the special master's report would
be supplemented by all defense attorney time spent in the
attorney fee collection proceedings. Mr. Carson stated: “And
[Mr. Galligan] agrees that the time for collection which
was not part of [the special master's report] can be brought
forward and subject only to the hourly rate.” To this the trial

court responded, essentially, that the law permitted billing
for the collection costs. We conclude that while it might
have been in Mr. Galligan's mind to attempt to exclude
Ackerman's collection time by his comments referring to
“your office,” we do not discern any intent on Mr. Carson's
part to exclude the Ackerman firm's collection time from
defendant's claim for its “actual reasonable attorney fees and
other expenses incurred in defending against the improper
acquisition.” MCL 213.66(2). One party's unilateral intent
cannot form a contract; and, plaintiff bears the burden of
proving that a contract existed. Kamalnath, 194 Mich.App. at
549, 487 N.W.2d 499. Plaintiff has failed to establish there
was a meeting of the minds regarding the alleged stipulation;
consequently, there can be no enforceable stipulation. /d. at
548-549, 487 N.W.2d 499; 46th Circuit Trial Court, 476
Mich. at 159, 719 N.W.2d 553.

Next, plaintiff argues that the trial court abused its discretion
by awarding an unreasonably high hourly rate of $525
for attorney Robert Carson. We disagree. Plaintiff repeats
arguments it asserted regarding the hourly rate for the
Ackerman firm that we have already rejected. Specifically,
plaintiff argues that no contract existed between Carson

Fisher and defendant;4 therefore, plaintiff argues, the trial
court was required to determine a reasonable hourly attorney
fee rate in the abstract under the framework of Smith v.
Khouri, 481 Mich. 519, 751 N.W.2d 472. This approach
stresses as its key determinant, “a fee similar to that
customarily charged in the locality for similar legal services,
which, of course, may differ from the actual fee charged
or the highest rate the attorney might otherwise command.”
Id. at 528, 751 N.W.2d 472 (emphasis in original). On
the other hand, in determining a property owner's “actual
reasonable attorney fee,” MCL 213.66(2), the plain language
of the statute requires that the focus of the reasonableness
determination clearly is on the owner's attorney fees.”
Randolph, 461 Mich. at 766, 610 N.W.2d 893; see also
Lexington, unpub op at 5. Only if the trial court determines
the owner's actual attorney fee is unreasonable in light of the
eight factors listed in MRPC 1.5(a) may the court proceed
to determine a reasonable attorney fee in the abstract. Thus,
under the UCPA, the focus is on the “fee actually charged to
defendants” and whether it is unreasonable. Randolph, 461
Mich. at 768, 610 N.W.2d 893.

*10 Evidence presented to the trial court established that
Carson's usual hourly rate was $525 an hour. Further, an
expert testified this hourly rate for Carson was reasonable,
if not low. No evidence was presented to establish that
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Carson's fee was unreasonable. During closing arguments
on this issue, the parties argued the eight factors listed
in MRPC 1.5(a). The only additional argument plaintiff
presented was that the attorney fee proceedings could have
been handled by a less senior litigator. The trial court rejected
this claim, noting that the proceedings were not simple,
involved a great deal of money, and defendant wanted the
best possible representation. After considering all the factors
listed in MRPC 1.5(a), the trial court ruled that Carson's
hourly rate of $525 was reasonable. We conclude that the
trial court provided a well-reasoned basis for its decision
supported by the evidence. The trial court did not abuse its
discretion determining that Carson's rate of $525 an hour to
award defendant as its “actual reasonable attorney fee.” MCL
213.66(2); Detroit Plaza Ltd., 273 Mich.App. at 294, 730
N.W.2d 523.

The last claim on appeal that plaintiff asserts, and we consider,
is whether the trial court abused its discretion ordering
reimbursement for the expense of certain experts.

An award of reasonable expert witness fees under § 16(1) and
§ 16(5) of the UCPA is mandatory. Detroit Plaza Ltd., 273
Mich.App. at 295-296, 730 N.W.2d 523. Before the effective
date of 2006 PA 370, the statute provided:

(1) Except as provided in this section, an ordinary or expert
witness in a proceeding under this act shall receive from the
agency the reasonable fees and compensation provided by
law for similar services in ordinary civil actions in circuit
court, including the reasonable expenses for preparation
and trial.

(5) Expert witness fees provided for in subsection (1) and
this subsection shall be allowed with respect to an expert
whose services were reasonably necessary to allow the
owner to prepare for trial. For the purpose of subsection
(1) and this subsection, for each element of compensation,
each party is limited to 1 expert witness to testify on that
element of compensation unless, upon showing of good
cause, the court permits additional experts. The agency's
liability for expert witness fees shall not be diminished or
affected by the failure of the owner to call an expert as
a witness if the failure is caused by settlement or other
disposition of the case or issue with which the expert
is concerned. [MCL 213.66; See Detroit Plaza Ltd., 273
Mich.App. at 295-296, 730 N.W.2d 523.]

The § 16(2) proceedings at issue in this appeal began in 2007,
after the December 23, 2006, effective date of 2006 PA 370.
The amendment did not change subsection 1 of section 16 but
eliminated reference to subsection 1 in subsection 5, which as
amended now reads:

(5) Expert witness fees provided for
in this section shall be allowed with
respect to an expert whose services
were reasonably necessary to allow
the owner to prepare for trial. For
the purpose of this section, for each
element of compensation, each party is
limited to 1 expert witness to testify on
that element of compensation unless,
upon showing of good cause, the
court permits additional experts. The
agency's liability for expert witness
fees shall not be diminished or affected
by the failure of the owner to call
an expert as a witness if the failure
is caused by settlement or other
disposition of the case or issue with
which the expert is concerned. [MCL
213.66(5), as amended by 2006 PA
370.]

*11 We find no abuse of discretion in the trial court's
awarding defendant the expense of two valuation experts
used to prepare for trial of the underlying action. The plain
language of subsection 5 permits more than one expert
for trial preparation where each witness would testify to
a different “element of compensation.” Furthermore, the
trial court is also plainly accorded the discretion to permit
additional experts. Here, the trial court based its ruling on
the fact that plaintiff retained at least two valuation experts
and that more than one element of valuation was at issue
in the underlying action. We conclude that the trial court's
decision was within the range of reasonable and principled
outcomes, and therefore, not an abuse of discretion. Univ
Rehab. Alliance, 279 Mich.App. at 698, 760 N.W.2d 574.

Plaintiff also argues that the trial court erred by ordering
reimbursement of defendant's expert witness fees for the
so-called collection proceedings under § 16(2) of the
UCPA. Plaintiff asserts defendant did not formally request
reimbursement of these expenses and that they were

App. 331b

NV 60:0€:01 1202/07/21 DOSIN A4Q AIATADTY


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1005563&cite=MIRMRPC1.5&originatingDoc=I726af6f2cbc611df84cb933efb759da4&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1005563&cite=MIRMRPC1.5&originatingDoc=I726af6f2cbc611df84cb933efb759da4&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1005563&cite=MIRMRPC1.5&originatingDoc=I726af6f2cbc611df84cb933efb759da4&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1005563&cite=MIRMRPC1.5&originatingDoc=I726af6f2cbc611df84cb933efb759da4&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000043&cite=MIST213.66&originatingDoc=I726af6f2cbc611df84cb933efb759da4&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000043&cite=MIST213.66&originatingDoc=I726af6f2cbc611df84cb933efb759da4&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000043&cite=MIST213.66&originatingDoc=I726af6f2cbc611df84cb933efb759da4&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000043&cite=MIST213.66&originatingDoc=I726af6f2cbc611df84cb933efb759da4&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2010955272&pubNum=595&originatingDoc=I726af6f2cbc611df84cb933efb759da4&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2010955272&pubNum=595&originatingDoc=I726af6f2cbc611df84cb933efb759da4&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2010955272&pubNum=595&originatingDoc=I726af6f2cbc611df84cb933efb759da4&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2010955272&pubNum=595&originatingDoc=I726af6f2cbc611df84cb933efb759da4&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2010955272&pubNum=595&originatingDoc=I726af6f2cbc611df84cb933efb759da4&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2010955272&pubNum=595&originatingDoc=I726af6f2cbc611df84cb933efb759da4&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2010955272&pubNum=595&originatingDoc=I726af6f2cbc611df84cb933efb759da4&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2010955272&pubNum=595&originatingDoc=I726af6f2cbc611df84cb933efb759da4&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000043&cite=MIST213.66&originatingDoc=I726af6f2cbc611df84cb933efb759da4&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000043&cite=MIST213.66&originatingDoc=I726af6f2cbc611df84cb933efb759da4&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2010955272&pubNum=595&originatingDoc=I726af6f2cbc611df84cb933efb759da4&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2010955272&pubNum=595&originatingDoc=I726af6f2cbc611df84cb933efb759da4&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2010955272&pubNum=595&originatingDoc=I726af6f2cbc611df84cb933efb759da4&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2010955272&pubNum=595&originatingDoc=I726af6f2cbc611df84cb933efb759da4&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000043&cite=MIST213.66&originatingDoc=I726af6f2cbc611df84cb933efb759da4&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000043&cite=MIST213.66&originatingDoc=I726af6f2cbc611df84cb933efb759da4&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000043&cite=MIST213.66&originatingDoc=I726af6f2cbc611df84cb933efb759da4&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000043&cite=MIST213.66&originatingDoc=I726af6f2cbc611df84cb933efb759da4&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2016578514&pubNum=595&originatingDoc=I726af6f2cbc611df84cb933efb759da4&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2016578514&pubNum=595&originatingDoc=I726af6f2cbc611df84cb933efb759da4&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2016578514&pubNum=595&originatingDoc=I726af6f2cbc611df84cb933efb759da4&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2016578514&pubNum=595&originatingDoc=I726af6f2cbc611df84cb933efb759da4&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)

Grosse lle Tp. v. Grosse lle Bridge Co., Not Reported in N.W.2d (2010)

precluded by § 16(5), which limits experts to those reasonably
necessary for trial preparation. The second argument lacks
merit because on the basis of the 2006 amendment, expert
witness fees for the § 16(2) proceedings are governed by
§ 16(1). Subsection 1 applies to any proceeding under the
UCPA, and on the basis of the 2006 amendment, is not
limited by subsection 5. This Court has held that the plain
language of subsection 1 requires an award to defendant for
expert witness fees, subject only to review for reasonableness.
Macomb Co. Rd. Comm., 170 Mich.App. at 700, 428 N.W.2d
744. Because plaintiff does not assert that the expert fees were
unreasonable, plaintiff's complaint about formality is also
without merit. The trial court's decision regarding the § 16(2)
expert witness fees was within the range of reasonable and
principled outcomes, and therefore, not an abuse of discretion.
Univ Rehab. Alliance, 279 Mich.App. at 698, 760 N.W.2d
574.

IV. PREJUDGMENT INTEREST

Defendant cross-appeals, arguing the trial court erred by
denying an award of prejudgment interest under the general
interest statute, MCL 600.6013. Defendant contends that this
issue is controlled by Escanaba & Lake Superior R Co., 156
Mich.App. at 820-821, 402 N.W.2d 505, which held that
in a § 16(2) proceeding, the property owner may recover
prejudgment interest under MCL 600.6013 on its award of
actual reasonable attorney fees and costs. Here, the trial court
denied interest, believing it must follow the subsequent case
of Flint v. Patel, 198 Mich.App. 153, 160-161, 497 N.W.2d
542 (1993), which held that interest may not be recovered
on a § 16(3) attorney fee awarded because (1) the UCPA
prevailed over the general interest statute and (2) the UCPA
did not provide for interest on attorney fees awarded under
§ 16(3). We agree and are also bound to apply the rule
of law established by Patel. MCR 7.215(J)(1). Because the
pertinent rule of law Patel establishes is that the UCPA
prevails over the general interest statute, defendant's effort to
distinguish that case on the basis that these proceedings were
under § 16(2) is unavailing. Under the UCPA, an award of
prejudgment interest is not applicable to a § 16(2) award of
actual reasonable attorney fees and costs. Escanaba & Lake
Superior R Co., 156 Mich.App. at 820-821, 402 N.W.2d 505.
“If the UCPA interest statute were applied in the instant case,

defendants would receive no interest, since they were never
ousted from their property.” /d. at 821, 402 N.W.2d 505.

*12 Moreover, even if we were not bound by Patel, we
would hold that the general interest statute, MCL 600.6013,
does not apply to a post-judgment order for reimbursement
of attorney fees and costs. The statute provides: “Interest is
allowed on a money judgment recovered in a civil action,
as provided in this section.” MCL 600 .6013(1). But § 6013
repeatedly refers to “complaint” or “complaints,” which limit
its scope. See In re Forfeiture of $176,598, 465 Mich. 382,
387-388, 633 N.W.2d 367 (2001). In that case, the Court
held an owner obtaining an order for the return of seized
money had not obtained money judgment in a civil action
within the meaning of MCL 600.6013(1). In re Forfeiture
of $176,598, 465 Mich. at 383, 633 N.W.2d 367. The
Court reasoned that the property owner “did not file [a]
complaint ... [and] rather than being the prevailing claimant
in a civil action, ... was merely the owner of property that
the prosecutor unsuccessfully sought to seize in a forfeiture
action initiated by the latter.” Id. at 388, 633 N.W.2d 367.
An unsuccessful forfeiture action is closely analogous to
the unsuccessful condemnation action in this case. Here,
defendant did not file a complaint for the purpose of seeking
money damages but rather filed a post-judgment motion for
attorney fees and costs after successfully defending against
the government agency's effort to seize its property, albeit for
just compensation. Indeed, this Court has applied the rational
of In re Forfeiture of $176,598, supra, in other contexts. See
Olson v. Olson, 273 Mich.App. 347, 729 N.W.2d 908 (2006)
(denying interest under § 6013 on an attorney fee award in a
divorce case). “A party, despite prevailing in the underlying
action, has not obtained ‘a money judgment recovered in a
civil action’ if that party has not filed a complaint in the
proceeding.” Olson, 273 Mich.App 353. Consequently, even
without Patel, we would not follow Escanaba with respect
to its ruling regarding § 6013; we would hold that the order
awarding defendant attorney fees and costs pursuant to MCL
213.66(3) was not a “money judgment recovered in a civil
action” within the meaning of MCL 600.6013(1).

We affirm.
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Footnotes
1 This Court has stated that “quantum meruit’” means “ ‘as much as deserved.’ “ Keywell & Rosenfeld v. Bithell,
254 Mich.App. 300, 359, 657 N.W.2d 759 (2002), quoting Black's Law Dictionary (6th ed, 1990), p 1243.
2 2006 PA 370 amended subsection 6 to subject it to an added subsection 7, which is not pertinent to this case.

The 2006 amendment also modified the wording subsection 6 slightly but did not affect its substance.

3 The 360 hours included 10 hours by the firm of Plunckett & Cooney, which are not disputed.

4 As previously discussed, Mr. Ackerman possessed complete authority under his retainer agreement to retain
co-counsel. During closing arguments on this issue, Mr. Carson advised the court that defendant's corporate
counsel also approved his retention at his usual rate ($525/hour).

End of Document © 2021 Thomson Reuters. No claim to original U.S. Government Works.
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In re Hahn Drainage Dist., Not Reported in N.W.2d (1996)
1996 WL 33347677

1996 WL 33347677
Only the Westlaw citation is currently available.

UNPUBLISHED OPINION. CHECK
COURT RULES BEFORE CITING.

Court of Appeals of Michigan.

In re: HAHN DRAINAGE DISTRICT.
DRAVES BRANCH OF THE
HAHN DRAIN, Plaintiff-Appellee,
v.

Joe C. BOGEL, Defendant-Appellant.

No. 173316.

|
Dec. 20, 1996.

Before: WHITE, P.J., and MARKEY and R.M. PAJTAS, A

[UNPUBLISHED]
PER CURIAM.

*1 Defendant appeals the circuit court's order awarding him
$1,870 in attorney fees and $20.40 in costs in this action
brought under the Uniform Condemnation Procedures Act
(UCPA), M.C.L. § 213.51 et seq.; MSA 8.265(1) et seq. We
affirm.

I

Plaintiff filed its complaint on May 20, 1992, alleging that
it was necessary to secure defendant's property for public
drainage purposes in order to improve and maintain the
Draves Branch of the Hahn Drain. The complaint named
only defendant and alleged that plaintiff had made a good-
faith written offer to purchase the property, that plaintiff “has
been unable to agree with all of the persons interested in
said parcels of property for the purchase of said interest,”
and that plaintiff had deposited an amount estimated to be
just compensation with the Midland County Treasurer. A
Statement of Necessity and a Declaration of Taking were
attached to plaintiff's complaint, the latter stating that the
estimated just compensation for a permanent easement on

defendant's property is $666, and for a second, temporary
easement, $100.

Defendant filed an answer to plaintiff's complaint and a
motion to review necessity on June 24, 1992. Defendant's
answer denied that plaintiff's offer was a good-faith offer,
denied that plaintiff had extended an offer to all parties
holding an ownership interest in the subject property, and
denied that the proposed drain extension was necessary.
Defendant's motion to review necessity argued in pertinent
part that plaintiff had failed to join all the owners of the subject
property and that plaintiff's offer to defendant was insufficient
to constitute a good-faith written offer, and requested that the
court determine there was no necessity for the acquisition and
award defendant costs and actual attorney fees.

Six days later, defendant filed a motion for summary
disposition, arguing that the circuit court lacked jurisdiction
over the necessary persons and property because plaintiff did
not name both defendant and his wife, Barbara Bogel, who
owned the property as tenants by the entireties. Defendant's
motion further argued that the circuit court lacked subject
matter jurisdiction because a good-faith written offer was not
made to the owner prior to the filing of plaintiff's complaint
as required by the UCPA, i.e., the only offer presented was
solely to defendant and was grossly inadequate, and no offer
at all had been made to the tenants by the entireties. Finally,
defendant argued that plaintiff's complaint failed to state a
claim on which relief could be granted because the complaint
failed to include and name the owners of the property, which
were known to plaintiff. Defendant sought actual attorney
fees and “other expenses” under the UCPA.

Plaintiff's answer to defendant's motion for summary
disposition admitted that Barbara Bogel was “inadvertently
omitted” from the pleadings. Plaintiff then moved to amend
its complaint to add Barbara Bogel as a party.

*2  Defendant's answer to plaintiff's motion to amend
its complaint argued that plaintiff's complaint should be
dismissed without prejudice and its motion to amend denied.
Defendant again argued that the circuit court lacked subject
matter jurisdiction to consider plaintiff's motion and that
plaintiff's motion failed to state a claim on which relief can be
granted. Defendant further argued that on December 12, 1990,
the date the hearing had been held to determine the necessity
of the proposed drain, the township tax assessment roll
showed “Bogel, Joe C. et ux” as owners of the land at issue;
that Barbara Bogel was entitled to notice and had the right to
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be heard at such hearing, and that plaintiff's failure to provide
her with notice of the hearing denied her and defendant due
process and equal protection. Defendant's answer also argued
that plaintiff's complaint and attempt to amend its complaint
were void for plaintiff's failure to provide Barbara Bogel
the required notice of the prior hearing. Defendant sought
expenses and “actual reasonable attorney fees” under the
UCPA.

At a hearing on October 2, 1992, the circuit court ruled that
it would dismiss the action without prejudice, stating the
following:

THE COURT: All right.

It's my opinion based upon conference that we had in
chambers, which was very procedurally academic, um, the
parties agree and the Court agrees that this matter should be
re-filed in Circuit Court, and that's with the understanding that
there is an additional defendant that should be added.

I'm uncertain-I don't have the name, but in any event, it's the
wife of Joe C. Bogel. And the present matter will need to be
dismissed.

And then there are various things that, once again, will have
to be raised by the Defendant.

We're not deciding at this time whether the determination as
to necessity was procedurally proper. None of those are being
decided at this point in time, because I don't have jurisdiction
to decide it.

But undoubtedly, those issues will come up.

Now, does that fairly state it?

MR. SCHNEIDER [counsel for defendant ]: Only thing I
would add is it is dismissed without prejudice so that he may
re-file, your Honor.

THE COURT: Definitely without prejudice. Thanks.

MR. SCHNEIDER: As you have stated the reason on the

record. I'm going to try to write it in an order, your Honor.

THE COURT: It's not necessary.

MR. SCHNEIDER: And I want to inform the Court I will
file an additional petition concerning costs and attorney fees
where I can give him the itemization of that and then you can
decide it at another hearing.

THE COURT: Yeah, we can visit that at a later time if it's
necessary.

MR. BROWN: Thank you, your Honor.

THE COURT: Thank you. You're welcome.

The circuit court's October 14, 1992 order dismissing
plaintiff's complaint recited its determination that it lacked
subject matter jurisdiction:

. after hearing arguments of counsel in chambers, the
Court determining it lacked subject matter jurisdiction, and
the parties agreeing that the above-entitled matter may be
dismissed without prejudice,

*3 IT IS ORDERED AND ADJUDGED that the above
entitled matter is dismissed without prejudice,

IT IS FURTHER ORDERED that Defendant's request for
expenses and actual reasonable attorney fees pursuant to
[UCPA] M.S.A. § 8.265(16)(2) shall be considered by the
Court at a further hearing upon Defendant filing his petition
itemizing such request.

Defendant filed a motion for attorney fees and expenses,
with interest, under the UCPA. Defendant's motion argued
that plaintiff commenced the instant action without including
defendant's wife, that defendant had successfully challenged
the legal sufficiency of the proceedings and plaintiff's right
to acquire the property, and that the court had dismissed
said action. Defendant argued he had incurred attorney fees
and the expense of an expert witness, for which the UCPA
mandates that the court order plaintiff to reimburse defendant.

Defendant's brief in support of his motion argued that plaintiff
did not acknowledge to the court until the time of the
summary disposition hearing that due to its admitted error
in not naming Barbara Bogel, the circuit court may not have
subject matter jurisdiction, and that this “forced Defendant
to be prepared to prove each of his grounds for Summary
Disposition” and to subpoena and require that his expert
witness be prepared up to the time of the scheduled hearing.
Defendant argued that the UCPA makes mandatory that the
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court order plaintiff to pay defendant actual attorney fees
and expenses for his expert witness which the court finds
reasonable. Defendant attached to his motion an itemized
statement, which set forth the dates, times, and subject
matter of defense counsel's preparation through October 2,
1992, totaling 30.3 hours at $110 an hour, or $3,333.00.
The statement also set forth expenses of $38.80. On the
following day, October 23, 1992, defendant filed an amended
itemized statement reflecting time expended through October
19, 1992, and estimating time for attendance at the subsequent

hearing. ! The amended itemized statement set forth hourly
charges of $4,103.00 for 37.3 hours at $100 an hour, and
expenses of $38.80.

At a hearing on November 25, 1992, the circuit court
responded to argument from defendant's counsel:

THE COURT: You're going to have to defend Joe [sic] Joe
Bogel in any event. The work that you have done, with the
exception of having to do certain things because the wife
wasn't joined, you were going to have to do any way [sic].
He was served properly. I mean, he was given-what is that
preliminary thing they have to give them, a good faith offer?

MR. BROWN: Good faith offer.

THE COURT: And, um, the, so those are things that if you
had, if-if they don't prevail ultimately then you can have those
expenses, those attorney fees. But that's something that you
have just done preliminary, if you will, | mean whether you do
it in the lawsuit or whether you do it in the next one, you know,
if you didn't start another lawsuit you cover everything. But
I don't think it's really fair when you've done all the research
for the second lawsuit to just compensate you for it because
you got it dismissed. That-I have trouble with that.

*4 MR. SCHNEIDER: Well-

THE COURT: I have no difficulty with giving you the money
for coming here for that summary disposition and for the
research you had to do on that issue because they made a
mistake. They'll say maybe differently. I don't know what
they'll say. But as far as I'm concerned, they had made a
mistake in not joining Mrs. Bogel.

So for that, you should receive compensation. But not for the
whole thing. I'm just not going to let that fly.

... I'm holding it in abeyance. I am just not going to award it
at this time.

... And I'm not going to get into all of it, because if they
do it properly the next time, then you've already paid for
it. And if they lose, meaning the Plaintiffs, then you can be
compensated. But not at this point in time.

If they said, well, we're not evening [sic] be going to be
starting it again, then you would have a right for everything at
this point in time. But that would be like saying, okay, now I'm
going go to pay him his attorney fees and all of his expenses
and they go ahead and win in this second suit. That is not the
intent here of this law.

MR. SCHNEIDER: But the way it was handled, we were
sandbagged in because they never acknowledged until in your
chambers the day at trial that we didn't have to do that-all that
other work, your Honor.

THE COURT: That's why I'm going to give you the money
that you wasted because they sandbagged you. And that's just
going to the issue of the wife. You wouldn't have had to be
here that today [sic]

The circuit court entered an order for adjournment sine die on
November 25, 1992, which stated in pertinent part:

IT IS ORDERED that Defendant's attorney fees and expenses
are allowed subject to further review by the Court as to their
reasonableness. Defendant's attorney shall file an affidavit
itemizing such fees and expenses that were in regard to said
issues.

IT IS FURTHER ORDERED that this shall not be the final
order of the Court on Defendant's Motion, and that a further
hearing thereon is adjourned sine die, to be rescheduled
by either party after Plaintiff files a similar action versus
Defendant and his wife as represented by Plaintiff. [Emphasis
added.]

Plaintiff filed a second suit in December 1992, naming both

defendant and Barbara Bogel.2 The circuit court denied
defendant's motions to review necessity and dismiss the
complaint on grounds of inadequacy of plaintiff's offer to
purchase and lack of notice to Barbara Bogel of the hearing
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held to determine necessity. Following denial of defendant's
motions, defendant requested that the circuit court decide his
motion for entry of order for payment of attorney fees. On
May 13, 1993, the circuit court entered an order temporarily
denying defendant's motion “consistent with the continuing
previous ruling of the Court that Defendant may hereafter,
by Motion accompanied with Affidavit, seek an Order for
payment of certain attorney fees in this cause after the
final resolution of Plaintiff's Complaint in the matter of said
Plaintiff v Joe C. Bogel and Barbara M. Bogel, Defendants,
File No. 92-001709-CC-B, for the acquisition of property or
property rights.”

*5 The second action settled on the day trial was to
commence, and was dismissed with prejudice. The transcripts
before us state that the settlement figure in the second action
included attorney fees pertinent to that action.

Defendant filed a third motion for determination and order for
payment of attorney fees, requesting $3,892.40. Defendant
also requested interest. The motion attached two affidavits,
one setting forth total attorney fees and costs in the first
action of $5,262.00, and the second itemizing attorney fees
and costs requested pursuant to the court's ruling permitting
attorney fees and costs only related to the non-joinder of
Barbara Bogel and the lack of subject matter jurisdiction. The
second affidavit included fees and costs totaling $3,892.40,
35.2 hours at $110 an hour, ($3,872.00) plus $20.40 for costs.

The following colloquy transpired at the October 15, 1993
hearing:

[Defense counsel ]: ... But just to kind of refresh your memory.
And what you had said before when we appeared you were
going to limit the attorney fees, although the statute made it
mandatory, you were going to limit those to the work that I did
on those issues which involved the dismissal of the first suit.

And I'm saying that involved two things. No subject matter
jurisdiction, because they didn't make any offer to Mrs. Bogel;
and two, they didn't include her as a party even in the lawsuit.

And what you asked me to do before, which I've done, is to
break those out in the form of affidavit. So what I've done,
to refresh your memory, I've got two affidavits. One is to the
entire work that I've done on this case, and the other one is to
limit it to what, at least in my opinion, I necessarily had to do
to bring those issues before the Court which you did decide
the dismissal on.

And if you're consistent, of course, with your prior opinion,
what I would be asking you to do is to grant those on that
one affidavit, that's the smaller amount. Of course, Mr. Bogel
here would prefer the whole amount. That is evident. But I
am being candid with you. That is what at least your prior
decision was.

And so that's why we're back and we're asking that we get an
order for payment of those fees.

THE COURT: Well, Mr. Schneider, before we have Mr.
Brown talk, are you saying that I made a determination that
there was not subject matter jurisdiction and to [sic] they had
to start it over because of that?

MR. SCHNEIDER: Yes, your Honor.

THE COURT: Because of the failure to make an offer? Wasn't
it just an offer on the wife though because the wife hadn't been
included?

MR. SCHNEIDER: Yeah, that's what that-

THE COURT: So that is all included in it.

MR. SCHNEIDER: See that's what the Escanaba case, [sic]
said.

THE COURT: Okay.

MR. SCHNEIDER: That the condemnation statute requires
the good faith offer to be made before you even start your suit.
Well, there were [sic] no offer at all to Mrs. Bogel. That was
the basic defect.

*6 THE COURT: I'm sorry we have to go through this route,
Mr. Schneider, but I find your fee to be exceptionally high for
what I think should have been done, and that's why I'm going
to have to ask you these questions.

MR. SCHNEIDER: Okay.

THE COURT: What was your total attorney fee in this case?
MR. SCHNEIDER: That's on the other affidavit. $5,262.
Well, that's with some witness fees and costs and things. The

fees itself, $5,203 with cost expended $5,262.

And I have it all itemized for you on that affidavit.
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THE COURT: Okay. And I saw that affidavit.

MR. SCHNEIDER: Now the second affidavit-

THE COURT: How much is that?

MR. SCHNEIDER: $3,892.40 including, there's about $20.40
costs on that one.

THE COURT: So-
MR. SCHNEIDER: Filing fees and copy.

THE COURT: Just to correct a procedural problem and to
bring that to the Court's attention, you want almost two thirds
of your total attorney fees paid for by the Defendant?

MR. SCHNEIDER: Yes.

THE COURT: Excuse me, the Plaintiff. It sounds a little bit
out of proportion.

MR. SCHNEIDER: Well, what I really wanted was the whole
thing. But what you decided was I should limit it to the work
that was necessary to do those two things, yeah ...

Plaintiff's counsel argued that defendant's requested fees were
excessive and asked the court to allow only 9.1 hours, for a
total of $1,001.

The court questioned counsel about the settlement in the
second action. Counsel responded that plaintiff had offered
defendant and his wife $600 and the matter settled for $2,750.
THE COURT: $2,750?

MR. SCHNEIDER: Uh-huh.

For the easement and-

THE COURT: These are always interesting to me.

$10,000 worth of attorney fees over a $2,700 deal. That's how
we get our bad name, gentlemen.

The court took the matter under advisement, and on
November 16, 1993, issued a written opinion awarding
defendant $1,870 (seventeen hours at $110 an hour) plus costs
of $20.40, and interest. The court relied on Escanaba & LSR
Co v. Keweenaw, 156 Mich.App 804; 402 NW2d 505 (1986),
and its opinion states in pertinent part:

Mr. Schneider undertook extensive preparation in defense.
The original action was summarily dismissed by this Court
because Draves had failed to join Mrs. Barbara M. Bogel as
a party and the Court found it to be procedurally deficient.
Subsequently, Draves refiled and eventually settled.

. this Court determined that Mr. Bogel was entitled to
attorney fees and expenses pursuant to M.C.L. § 213.66 ...

In the Escanaba case, the trial court found that the Plaintiff
had failed to make a good faith offer. The appellate court
held that “a finding that the condemnation proceedings are
procedurally defective is per se a finding that the proposed
acquisition is improper, and that the trial court does not have
to separately state on the record that it finds the acquisition
improper. To hold otherwise, under the instant circumstances,
places form over substance.” This Court determined that the
original condemnation proceedings were defective due to
Draves' failure to join Mrs. Bogel. The court is bound to
follow the direction of the appellate court in Escanaba [sic]
supra, and hold that the procedural defect creates a per se
determination that the acquisition was improper.

*7 ... Mr. Bogel received compensation under subsection
(3) in the second suit in this action as part of his settlement.
It is the Court's opinion that the Defendant, Mr. Bogel is
entitled to actual reasonable attorney fees and other expenses
incurred in defending against the improper acquisition in the
first suit pursuant to subsection (2). Relying on subsection
(2) of the Act, the Court determined that Mr. Bogel was only
entitled to those attorney fees and expenses incurred that were
directly related to the issue of non-joinder of Mrs. Bogel.
The Court reasoned that any preparation undertaken in the
first action for the other issues were applied to the second
action, were compensated for under subsection (3) in the
settlement, and were not actual reasonable attorney fees and
other expenses incurred in defending against the improper
acquisition. Granting Mr. Bogel relief under subsection (2)
of the act for those efforts related directly to the non-joinder
issue in the first suit, combined with the relief granted under
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subsection (3) in the second suit, would meet the objective of
the Act and make Mr. Bogel whole.

Mr. Schneider submitted two affidavits in the second motion
for attorney fees and expenses. The first affidavit itemized
all of the preparation and the total bill for Mr. Schneider's
efforts in the first suit. The second affidavit itemized those
preparations undertaken by Mr. Schneider for two issues: first
the non-joinder issue; and second, the inadequate offer issue.
Mr. Schneider's second affidavit equaled approximately 60%
of the total bill. Apposing [sic] counsel offered to pay for 9.2
hours.

Since this Court has determined that Mr. Bogel is only entitled
to attorney fees and expenses related to the issue of non-
joinder, it is this Court's opinion that Mr. Bogel should be
reimbursed by the Plaintiff for attorney fees in the amount of
$1,870 (17 hours at $110/hr) plus costs of $20.40.

Interest is allowed pursuant to M.C.L. § 213.65 ...

. The interest rate shall be applied to the settlement
amount including the award of reasonable attorney fees and
expenses ... The parties will be required to determine the
period of interest, if any, plus the interest amount as the Court
does not have the facts to make these determinations.

On December 21, 1993, the circuit court entered a Judgment
for Attorney Fees and Expenses, awarding defendant “$1,870
of his attorney fees and $20.40 of his costs, which relate to
the issue of non-joinder, and reimbursement for the remainder
of the fees reported in the first and second affidavits of
Mr. Schneider for other issues is denied.” The court further
ordered that interest on the award “is determined pursuant to
the [UCPA] M.C.L. § 213.65, which provides that interest
is waived until Plaintiff takes possession of the premises
awarded to Plaintiff.”

Defendant filed a motion to amend findings and order for
attorney fees, arguing that under the court's previous order
he was entitled to fees and costs on both the issues of non-
joinder and subject matter jurisdiction, and that the applicable
judgment interest statute was M.C.L. § 600.6013; MSA
27A.6013. The circuit court denied defendant's motion and
assessed sanctions against defendant of $700 based on its
determination that the motion constituted a frivolous action
under MCR 2.625 and M.C.L. § 600.2591; MSA 27A.2591.

The court ordered that defendant reimburse plaintiff $700,
allowing plaintiff to deduct that amount from the $1870
award. This appeal ensued.

II

*8 On appeal, defendant argues that the policy of the UPCA
is to place the property owner in as good a position as before
the taking, and that the property owner shall not be made
to suffer for a proceeding he did not initiate for the taking
of his private property. Defendant argues that the court was
disinclined to grant fees, and that it erred in limiting the fees to
those related to non-joinder of defendant's wife, where other
work was reasonably and legitimately done in preparation
for the hearing and in obtaining the order for attorney fees.
Defendant also asserts that the court employed improper
criteria in determining the reasonableness of the fee.

We review the circuit court's award of attorney fees under
the UCPA for abuse of discretion. Dep't of Transportation v.
Robinson, 193 Mich.App 638, 643, 646-647; 484 NW2d 777
(1992). Section 16 of the UCPA provides in pertinent part:
(2) If the property owner, by motion to review necessity
or otherwise, successfully challenges the agency's right
to acquire the property, or the legal sufficiency of the
proceedings, and the court finds the proposed acquisition
improper, the court shall order the agency to reimburse the
owner for actual reasonable attorney fees and other expenses
incurred in defending against the improper acquisition.

(3) If the amount finally determined to be just compensation
for the property acquired exceeds the amount of the
written offer as defined in section 5, the court shall order
reimbursement in whole or in part to the owner by the
agency of the owner's reasonable attorney's fees, but not in
excess of 1/3 of the amount by which the ultimate award
exceeds the agency's written offer as defined by section 5.
The reasonableness of the owner's attorney's fees shall be
determined by the court. [MCL § 213.66; MSA 8.265(16).]

We conclude that the court arrived at a reasonable formula
when it limited the attorney fee award in the first action to the
issues of non-joinder and subject matter of jurisdiction. The
court's bifurcated approach to the two actions was reasonable,
as was the court's determination that because the substantive
matters were settled in the second suit, in which defendant
received a separate attorney fee under the statute, limiting
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defendant's compensation in the first action to fees relating
to the technical issues rendering plaintiff's first suit deficient
would adequately make defendant whole.

We recognize the circuit court's discretion in determining both
a “reasonable” attorney fee and sanction award and find no
abuse of discretion here. MCL 213.66(2); MSA 8.265(16);
Escanaba, 156 Mich.App at 813-815.

I

Lastly, we reject defendant's argument, based on Escanaba,
that the circuit court erred in not awarding interest under
M.C.L. § 600.2913; MSA 27A.2913. Flint v. Patel, 198
Mich.App 153, 161; 497 NW2d 542 (1993).

Affirmed. We do not retain jurisdiction.

WHITE, J. (concurring in part and dissenting in part).
WHITE, J.

*9 T concur in the majority's conclusion that the court
arrived at a reasonable formula when it limited the attorney-
fee award in the first action to the issues of non-joinder and
subject matter jurisdiction, and in the majority's rejection of
defendant's interest argument based on Escanaba. 1 dissent,
however, from the affirmance of the $1,870 fee award
to defendants and the $700 sanction award to plaintiff. I

would vacate the sanctions award and remand for further
proceedings regarding the attorney fee.

The record before us contains no explanation of how the
circuit court reached the $1,870 figure awarded. Further, the
circuit court's ruling appears to have diverged from its order

of November 25, 1992, for reasons that are also unclear. I

I would remand for redetermination of actual reasonable
attorney fees incurred in the first action for work not
duplicated in the second action. The circuit court should
be required to consider each of the factors articulated in
Wood v. DAIIE, 413 Mich. 573, 588; 321 NW2d 653
(1982), in determining the reasonableness of an attorney fee
award. In Re Condemnation of Property, 209 Mich.App 336,
341-342; 530 NW2d 183 (1995). I recognize the circuit court's
discretion in determining what is a “reasonable” attorney fee,
but also note that the policy is to allow full compensation of

all actual reasonable attorney fees. 2 MCL 213.66(2); MSA
8.265(16); Escanaba, 156 Mich.App at 813-815. There are
times when the reasonable fee for services may exceed the
amount in dispute.

I would vacate the circuit court's award of $700 in sanctions
to plaintiff. In light of the wording of the court's November
25, 1992 order, defendant's motion was not frivolous.

All Citations

Not Reported in N.W.2d, 1996 WL 33347677

Footnotes
* Circuit judge, sitting on the Court of Appeals by assignment.
1 The itemized statement mistakenly states the date of the subsequent hearing as October 22, 1992. The
hearing was held on November 25, 1992.
2 The record of this second action is not before us. The parties refer to it in their briefs, and it is from the briefs
and transcripts in the first action that we glean this information.
1 The November 25, 1992 order allowed attorney fees and expenses “in regard to the admission [sic] of

Defendant's wife as a necessary party and lack of subject matter jurisdiction due to Plaintiff's failure to make
a good faith written offer prior to commencement of the action.” The court's November 16, 1993 opinion,
however, allowed attorney fees and expenses only as “directly related to the issue of non-joinder of Mrs.

Bogel.”
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In re Hahn Drainage Dist., Not Reported in N.W.2d (1996)
1996 WL 33347677

2 | understand the circuit court's consternation with the time spent in determining attorney fees where so little
money was involved. Nevertheless, remand is necessary for explanation of how the figure awarded was
reached. Wood, supra.

End of Document © 2021 Thomson Reuters. No claim to original U.S. Government Works.
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S & M MACHINERY, INC., Plaintiff-Appellant,
v.
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Oakland Circuit Court; LC No.2002-007894-AV.
Before: KELLY, P.J., and DAVIS and SERVITTO, JJ.
Opinion

PER CURIAM.

*1 Following an order of remand from our Supreme Court

in docket no. 258309, ! plaintiff appeals as on leave granted
from the district court's orders granting summary disposition
in favor of defendant and imposing sanctions on plaintiff
and the circuit court's order dismissing its claims of appeal
from orders. Because summary disposition was appropriate
in defendant's favor and the circuit court did not clearly err in
dismissing plaintiff's appeals, we affirm.

This case arises out of the alleged breach of an oral
contract concerning the sale of a wire electric discharge
machine (EDM). In January 2002, plaintiff learned that
Lunar Industries was in need of an EDM. Plaintiff, a used
machinery dealer, knew of an available EDM owned by
defendant. According to Mark Conway, a salesperson for
plaintiff, defendant was willing to sell the EDM for $95,000,
and any amount plaintiff obtained above that price from a
buyer would go to plaintiff. Plaintiff claims that it offered
the EDM to Lunar Industries for $110,000 and, following
an inspection, Lunar Industries indicated they were very
interested in the machine, but wanted to have a weekend to
deliberate. According to Conway, defendant agreed to hold
the machine over the weekend. However, defendant actually
sold the machine to another dealer on the same day it allegedly

agreed to the hold. That dealer then completed the sale to
Lunar Industries.

Plaintiff brought a breach of contract action against defendant
claiming that defendant had violated an option contract
to hold the machine for the weekend. The district court
concluded that there was no evidence of a valid contract
other than Conway's “self serving statement” and granted
defendant's motion for summary disposition. The district
court also granted a motion for sanctions brought against
plaintiff. Plaintiff thereafter appealed the district court's
rulings to the circuit court. The circuit court issued an opinion
concluding that it did not have subject matter jurisdiction to
hear plaintiff's appeals because they were not timely filed. The
circuit court also noted that it could treat the untimely claim
of appeal as an application for leave to appeal, but declined
to do so “because of the Plaintiff's unexplained dilatory and
procedurally improper handling of this entire appeal.” On
reconsideration, the circuit court determined that plaintiff's
appeal from the district court's award of sanctions was timely
filed. However, the circuit court concluded that plaintiff's
claim(s) of appeal were still properly dismissed because of
other procedural defects.

As directed by our Supreme Court, we begin by addressing
plaintiff's underlying claims of error at the district court
level. Defendant moved for summary disposition pursuant to
both MCR 2.116(C)(8) and (10), and the district court did
not specify under which provision it was ruling. However,
because the district court looked at evidence outside of the
pleading to reach its conclusion that dismissal was warranted,
we will treat the motion as granted under MCR 2.116(C)(10).
See Gibson v. Neelis, 227 Mich.App 187, 190; 575 NW2d 313
(1998).

*2 In ruling on a motion for summary disposition under
MCR 2.116(C)(10), “a court must consider the pleadings,
affidavits, depositions, admissions, and other documentary
evidence submitted in the light most favorable to the non-
moving party.” Scalise v. Boy Scouts of America, 265
Mich.App 1, 10; 692 NW2d 858 (2005). Summary disposition
is appropriate under MCR 2.116(C)(10) when “[e]xcept as to
the amount of damages, there is no genuine issue as to any
material fact, and the moving party is entitled to judgment as
a matter of law.” This Court reviews de novo a trial court's
ruling on a motion for summary disposition made pursuant to
MCR 2.116(C)(10). Scalise, supra at 10.
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S & M Machinery, Inc. v. Paravis Industries, Inc., Not Reported in N.W.2d (2007)

An option is a continuing offer by which the owner of property
agrees with another that the latter may buy the property at a
fixed price within a specified period, securing the privilege to
buy. Bil-Gel Co v. Thoma, 345 Mich. 698, 708; 77 NW2d 89
(1956). An option is composed of two elements: (1) the offer
to sell, and (2) the completed contract to leave the offer open
for a time certain. /d. Consideration supporting the option
must be distinguished from consideration for the sale in the
event of acceptance. Sulzberger v. Steinhauer, 235 Mich. 253,

257; 209 NW 68 (1926). 2

In Gen Motors Corp v. Dep't of Treasury, 466 Mich. 231,
238-239; 644 NW2d 734 (2002), our Supreme Court stated:
To have consideration there must be a bargained-for
exchange. Higgins v. Monroe Evening News, 404 Mich. 1,
20-21; 272 NW2d 537 (1978). There must be © “a benefit on
one side, or a detriment suffered, or a service done on the
other.” “ Plastray Corp v. Cole, 324 Mich. 433, 440; 37 NW2d
162 (1949).

In this case, plaintiff failed to present any evidence that there
was consideration supporting defendant's alleged promise to
leave the offer open over the weekend. In fact, plaintiff's
counsel admitted “[i]nitially there was no consideration.”
Accordingly, if such a promise to hold the offer open was
made, it was a nudum pactum, i.e., an unenforceable voluntary
promise. Bailey v. Grover, 237 Mich. 548, 554; 213 NW
137 (1927). Thus, the fact that Conway and defendant may
have disagreed about whether the promise to hold open was
actually made is not a material dispute. Even if a promise
to hold the offer open was made, the offer was not legally
binding because plaintiff exchanged nothing for the offer.

Plaintiff asserts that the district court impermissibly evaluated
Conway's credibility in granting summary disposition in favor
of defendant. However, even if this were true, this Court will
not reverse where the correct result was reached, even if for
the wrong reason. Lane v. KinderCare Learning Centers, Inc,
231 Mich.App 689, 697; 588 NW2d 715 (1998). Plaintiff has
failed to show that the district court erred in concluding that
defendant was entitled to summary disposition as a matter of
law where there is no evidence the alleged option contract was
supported by consideration.

*3  Plaintiff also asserts that the district court erred by
sanctioning it. On appeal, a trial court's finding “that an action
is frivolous is reviewed for clear error.” Kitchen v. Kitchen,
465 Mich. 654, 661; 641 NW2d 245 (2002). MCR 2.625(A)
(2) provides in relevant part that “if the court finds on motion

of a party that an action or defense was frivolous, costs shall
be awarded as provided by MCL 600.2591.” MCL 600.2591
states as follows:

(1) Upon motion of any party, if a court finds that a civil
action or defense to a civil action was frivolous, the court that
conducts the civil action shall award to the prevailing party
the costs and fees incurred by that party in connection with
the civil action by assessing the costs and fees against the
nonprevailing party and their attorney.

(2) The amount of costs and fees awarded under this section
shall include all reasonable costs actually incurred by the
prevailing party and any costs allowed by law or by court rule,
including court costs and reasonable attorney fees.

(3) As used in this section:

(a) “Frivolous” means that at least 1 of the following
conditions is met:

(i) The party's primary purpose in initiating the action or
asserting the defense was to harass, embarrass, or injure the
prevailing party.

(i1) The party had no reasonable basis to believe that the facts
underlying that party's legal position were in fact true.

(iii) The party's legal position was devoid of arguable legal
merit.

(b) “Prevailing party” means a party who wins on the entire
record.

A determination of frivolousness must be assessed based on
the circumstances at the time the claim was made. Jerico
Constr, Inc v. Quadrants, Inc, 257 Mich.App 22, 36; 666
NW2d 310 (2003). “The frivolous claims provisions impose
an affirmative duty on each attorney to conduct a reasonable
inquiry into the factual and legal viability of a pleading before
itis signed.” Attorney General v. Harkins, 257 Mich.App 564,
576; 669 NW2d 296 (2003).

A quick review of the law of option contracts would have
revealed to plaintiff's counsel the necessity of consideration
to support the option. Bailey, supra at 554. Plaintiff's
counsel admitted that there was no consideration for the
option. Accordingly, he should have known that his claim
of breach of contract was devoid of arguable legal merit.

App. 343b

NV 60:0€:01 1202/07/21 DOSIN A4Q AIATADTY


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1956119565&pubNum=542&originatingDoc=I0289d204bdf711db959295a0e830c1ed&refType=RP&fi=co_pp_sp_542_708&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_542_708
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1956119565&pubNum=542&originatingDoc=I0289d204bdf711db959295a0e830c1ed&refType=RP&fi=co_pp_sp_542_708&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_542_708
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1956119565&pubNum=595&originatingDoc=I0289d204bdf711db959295a0e830c1ed&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1956119565&pubNum=595&originatingDoc=I0289d204bdf711db959295a0e830c1ed&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1956119565&pubNum=595&originatingDoc=I0289d204bdf711db959295a0e830c1ed&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1956119565&pubNum=595&originatingDoc=I0289d204bdf711db959295a0e830c1ed&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1926106742&pubNum=542&originatingDoc=I0289d204bdf711db959295a0e830c1ed&refType=RP&fi=co_pp_sp_542_257&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_542_257
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1926106742&pubNum=542&originatingDoc=I0289d204bdf711db959295a0e830c1ed&refType=RP&fi=co_pp_sp_542_257&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_542_257
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1926106742&pubNum=542&originatingDoc=I0289d204bdf711db959295a0e830c1ed&refType=RP&fi=co_pp_sp_542_257&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_542_257
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1926106742&pubNum=542&originatingDoc=I0289d204bdf711db959295a0e830c1ed&refType=RP&fi=co_pp_sp_542_257&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_542_257
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1926106742&pubNum=594&originatingDoc=I0289d204bdf711db959295a0e830c1ed&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1926106742&pubNum=594&originatingDoc=I0289d204bdf711db959295a0e830c1ed&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002343674&pubNum=542&originatingDoc=I0289d204bdf711db959295a0e830c1ed&refType=RP&fi=co_pp_sp_542_238&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_542_238
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002343674&pubNum=542&originatingDoc=I0289d204bdf711db959295a0e830c1ed&refType=RP&fi=co_pp_sp_542_238&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_542_238
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002343674&pubNum=542&originatingDoc=I0289d204bdf711db959295a0e830c1ed&refType=RP&fi=co_pp_sp_542_238&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_542_238
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002343674&pubNum=542&originatingDoc=I0289d204bdf711db959295a0e830c1ed&refType=RP&fi=co_pp_sp_542_238&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_542_238
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002343674&pubNum=595&originatingDoc=I0289d204bdf711db959295a0e830c1ed&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002343674&pubNum=595&originatingDoc=I0289d204bdf711db959295a0e830c1ed&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1979144904&pubNum=542&originatingDoc=I0289d204bdf711db959295a0e830c1ed&refType=RP&fi=co_pp_sp_542_20&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_542_20
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1979144904&pubNum=542&originatingDoc=I0289d204bdf711db959295a0e830c1ed&refType=RP&fi=co_pp_sp_542_20&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_542_20
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1979144904&pubNum=542&originatingDoc=I0289d204bdf711db959295a0e830c1ed&refType=RP&fi=co_pp_sp_542_20&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_542_20
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1979144904&pubNum=542&originatingDoc=I0289d204bdf711db959295a0e830c1ed&refType=RP&fi=co_pp_sp_542_20&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_542_20
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1979144904&pubNum=595&originatingDoc=I0289d204bdf711db959295a0e830c1ed&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1979144904&pubNum=595&originatingDoc=I0289d204bdf711db959295a0e830c1ed&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1949105472&pubNum=542&originatingDoc=I0289d204bdf711db959295a0e830c1ed&refType=RP&fi=co_pp_sp_542_440&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_542_440
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1949105472&pubNum=542&originatingDoc=I0289d204bdf711db959295a0e830c1ed&refType=RP&fi=co_pp_sp_542_440&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_542_440
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1949105472&pubNum=595&originatingDoc=I0289d204bdf711db959295a0e830c1ed&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1949105472&pubNum=595&originatingDoc=I0289d204bdf711db959295a0e830c1ed&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1949105472&pubNum=595&originatingDoc=I0289d204bdf711db959295a0e830c1ed&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1949105472&pubNum=595&originatingDoc=I0289d204bdf711db959295a0e830c1ed&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1927108397&pubNum=542&originatingDoc=I0289d204bdf711db959295a0e830c1ed&refType=RP&fi=co_pp_sp_542_554&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_542_554
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1927108397&pubNum=542&originatingDoc=I0289d204bdf711db959295a0e830c1ed&refType=RP&fi=co_pp_sp_542_554&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_542_554
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1927108397&pubNum=594&originatingDoc=I0289d204bdf711db959295a0e830c1ed&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1927108397&pubNum=594&originatingDoc=I0289d204bdf711db959295a0e830c1ed&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1927108397&pubNum=594&originatingDoc=I0289d204bdf711db959295a0e830c1ed&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1927108397&pubNum=594&originatingDoc=I0289d204bdf711db959295a0e830c1ed&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1998202061&pubNum=543&originatingDoc=I0289d204bdf711db959295a0e830c1ed&refType=RP&fi=co_pp_sp_543_697&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_543_697
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1998202061&pubNum=543&originatingDoc=I0289d204bdf711db959295a0e830c1ed&refType=RP&fi=co_pp_sp_543_697&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_543_697
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1998202061&pubNum=543&originatingDoc=I0289d204bdf711db959295a0e830c1ed&refType=RP&fi=co_pp_sp_543_697&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_543_697
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1998202061&pubNum=543&originatingDoc=I0289d204bdf711db959295a0e830c1ed&refType=RP&fi=co_pp_sp_543_697&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_543_697
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1998202061&pubNum=595&originatingDoc=I0289d204bdf711db959295a0e830c1ed&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1998202061&pubNum=595&originatingDoc=I0289d204bdf711db959295a0e830c1ed&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002219577&pubNum=542&originatingDoc=I0289d204bdf711db959295a0e830c1ed&refType=RP&fi=co_pp_sp_542_661&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_542_661
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002219577&pubNum=542&originatingDoc=I0289d204bdf711db959295a0e830c1ed&refType=RP&fi=co_pp_sp_542_661&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_542_661
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002219577&pubNum=542&originatingDoc=I0289d204bdf711db959295a0e830c1ed&refType=RP&fi=co_pp_sp_542_661&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_542_661
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002219577&pubNum=542&originatingDoc=I0289d204bdf711db959295a0e830c1ed&refType=RP&fi=co_pp_sp_542_661&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_542_661
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002219577&pubNum=595&originatingDoc=I0289d204bdf711db959295a0e830c1ed&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002219577&pubNum=595&originatingDoc=I0289d204bdf711db959295a0e830c1ed&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1005563&cite=MIRRCPMCR2.625&originatingDoc=I0289d204bdf711db959295a0e830c1ed&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1005563&cite=MIRRCPMCR2.625&originatingDoc=I0289d204bdf711db959295a0e830c1ed&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1005563&cite=MIRRCPMCR2.625&originatingDoc=I0289d204bdf711db959295a0e830c1ed&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1005563&cite=MIRRCPMCR2.625&originatingDoc=I0289d204bdf711db959295a0e830c1ed&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000043&cite=MIST600.2591&originatingDoc=I0289d204bdf711db959295a0e830c1ed&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000043&cite=MIST600.2591&originatingDoc=I0289d204bdf711db959295a0e830c1ed&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000043&cite=MIST600.2591&originatingDoc=I0289d204bdf711db959295a0e830c1ed&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000043&cite=MIST600.2591&originatingDoc=I0289d204bdf711db959295a0e830c1ed&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003418759&pubNum=543&originatingDoc=I0289d204bdf711db959295a0e830c1ed&refType=RP&fi=co_pp_sp_543_36&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_543_36
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003418759&pubNum=543&originatingDoc=I0289d204bdf711db959295a0e830c1ed&refType=RP&fi=co_pp_sp_543_36&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_543_36
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003418759&pubNum=543&originatingDoc=I0289d204bdf711db959295a0e830c1ed&refType=RP&fi=co_pp_sp_543_36&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_543_36
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003418759&pubNum=543&originatingDoc=I0289d204bdf711db959295a0e830c1ed&refType=RP&fi=co_pp_sp_543_36&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_543_36
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003418759&pubNum=595&originatingDoc=I0289d204bdf711db959295a0e830c1ed&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003418759&pubNum=595&originatingDoc=I0289d204bdf711db959295a0e830c1ed&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003418759&pubNum=595&originatingDoc=I0289d204bdf711db959295a0e830c1ed&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003418759&pubNum=595&originatingDoc=I0289d204bdf711db959295a0e830c1ed&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003503310&pubNum=543&originatingDoc=I0289d204bdf711db959295a0e830c1ed&refType=RP&fi=co_pp_sp_543_576&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_543_576
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003503310&pubNum=543&originatingDoc=I0289d204bdf711db959295a0e830c1ed&refType=RP&fi=co_pp_sp_543_576&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_543_576
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003503310&pubNum=543&originatingDoc=I0289d204bdf711db959295a0e830c1ed&refType=RP&fi=co_pp_sp_543_576&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_543_576
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003503310&pubNum=543&originatingDoc=I0289d204bdf711db959295a0e830c1ed&refType=RP&fi=co_pp_sp_543_576&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_543_576
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003503310&pubNum=595&originatingDoc=I0289d204bdf711db959295a0e830c1ed&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003503310&pubNum=595&originatingDoc=I0289d204bdf711db959295a0e830c1ed&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

S & M Machinery, Inc. v. Paravis Industries, Inc., Not Reported in N.W.2d (2007)

MCL 600.2591(3)(a)(iii). Further, the fact that some evidence
was presented suggesting that plaintiff may have been
more willing to bring an illegitimate claim because of
the relationship between plaintiff's president and plaintiff's
counsel further supports the district court's conclusion.
Considering the foregoing, the district court's decision finding
this action frivolous was not clear error. Kitchen, supra at 661.

As to the circuit court's dismissal of his appeal, plaintiff
does not dispute that one of its appeals from the district
court was not timely filed, but instead argues that its claim
of appeal from this ruling should have been treated as an
application for leave to appeal pursuant to MCR 7.103 under
the circumstances. A circuit court's decision on an application
for leave to appeal is a discretionary ruling. MCR 7.103(A).

*4 While plaintiff claims that it had good cause for not
timely filing its claim of appeal, we observe that even if
plaintiff was belatedly served with notice of entry of the
district court's summary disposition order, plaintiff should
have known that the order had been entered long before
plaintiff filed its claim of appeal. Notably, plaintiff's counsel
was present at the October 28, 2002 summary disposition
hearing when the district court ruled against plaintiff. The
order was entered eleven days later on November 8, 2002,
after plaintiff failed to respond to a request for stipulation
and then failed to object to entry of the order pursuant to
MCR 2.602. Had plaintiff been concerned about preserving
its appellate rights, it might also have inquired about entry of
the order at the motion hearing on costs held on November
25, 2002. However, plaintiff failed to inquire until December
4, 2002, and did not file its claim of appeal from the ruling
until December 20, 2002.

In addition, although plaintiff may have been relying on
defendant's stipulation to toll the time available to appeal,
plaintiff should have known that the circuit court would
not have subject matter jurisdiction over an untimely claim
of appeal, Krohn v. Saginaw, 175 Mich.App 193, 196; 437
NW2d 260 (1988), and that subject matter jurisdiction cannot
be conferred by stipulation, /n re AMB, 248 Mich.App 144,
166; 640 NW2d 262 (2001). Considering the foregoing facts,
the circuit court could have concluded that the reason for
the delay did not justify granting leave, especially in light of
the lack of merit in the claim of appeal as discussed above.
MCR 7.103(B)(5), (6). Thus, the circuit court did not abuse
its discretion by refusing to consider defendant's claim of
appeal from the district court's summary disposition ruling as
a meritorious application for leave to appeal.

Plaintiff further argues that the circuit court erred in
dismissing its timely claim of appeal from the district court's
award of sanctions on the basis of allegedly minor procedural
irregularities. We disagree.

In dismissing plaintiff's claim of appeal from the district
court's award of costs, the circuit court first looked to the
fact that plaintiff had failed to request a full transcript in
accord with MCR 7.101(C)(2)(d) without seeking leave to
order a lesser portion. The circuit court also observed that
plaintiff had apparently failed to file the claim of appeal, the
transcripts, or a reporter's certificate with the district court
in accord with MCR 7.101(C)(2)(a) and (F)(1), because as
of the date the court decided the motion for reconsideration
(nearly a year after the initial claim of appeal was filed) it had
still not received the district court record. Plaintiff asserts that
although the district court failed to provide the record to the
circuit court, plaintiff cannot be faulted because the relevant
documents were provided to the district court in accord with
MCR 7.101(F).

*5 In any event, the circuit court also noted that plaintiff's
briefs failed to contain specific references to the record in
accord with MCR 7.101(I)(1) and MCR 7.212(C)(6), and
that plaintiff's initial circuit court appellate brief did not
contain copies of the unpublished opinions to which it cited
in accord with MCR 7.215(C)(1). Plaintiff argued that “there
was no record to which Plaintiff could cite.” However, this
statement is clearly belied by the existence of the district court
transcripts that were cited by defendant in its brief to the
circuit court. Moreover, the record includes any pleadings,
MCR 7.212(C)(6), such as the complaint plaintiff has cited in
its appeal to this Court.

Plaintiff finally makes an unpreserved argument that even if
these procedural errors could justify dismissal, under MCR
7.101(G) dismissal can only be after seven days notice, and
dismissal can only be granted by the trial court, i.e., the district
court in this case. However, the circuit court's decision was
not based on MCR 7.101(G). Rather, the circuit court cited
MCR 7.101(P)(1)(b) in dismissing plaintiff's claim of appeal.
MCR 7.101(P)(1) provides that a circuit court may dismiss
an appeal

when it determines that an appeal or any of the proceedings
in an appeal was vexatious because
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S & M Machinery, Inc. v. Paravis Industries, Inc., Not Reported in N.W.2d (2007)

(a) the appeal was taken for purposes of hindrance or delay
or without any reasonable basis for belief that there was a
meritorious issue to be determined on appeal; or

(b) a pleading, motion, argument, brief, document, or record
filed in the case or any testimony presented in the case was
grossly lacking in the requirements of propriety, violated
court rules, or grossly disregarded the requirements of a fair
presentation of the issues to the court.

Here, plaintiff's circuit court appellate brief violated court
rules. While the violations were not egregious, MCR 7.101(P)
(1)(b) does not specifically require that violations of court
rules be egregious in order for an appeal to be considered
vexatious. And the violations at issue would have affected the

circuit court's ability to review plaintiff's allegations of error.
Moreover, while the circuit court relied on MCR 7. 101(P)(1)
(b), we note that plaintiff's claim of appeal at least arguably
violated MCR 7.101(P)(1)(a), where plaintiff's underlying
suit was frivolous as discussed further herein. Accordingly,
the circuit court did not clearly err by determining that the
appeal was vexatious and could be dismissed pursuant to
MCR 7.101(P). Davenport v. Grosse Pointe Farms Bd of
Zoning Appeals, 210 Mich.App 400, 408; 534 NW2d 143
(1995).

Affirmed.

All Citations

Not Reported in N.W.2d, 2007 WL 490951

Footnotes

1 S & M Machinery, Inc v. Paravis Industries, Inc, 474 Mich. 912; 705 NW2d 352 (2005).

2 See also Bailey v. Grover, 237 Mich. 548, 554; 213 NW 137 (1927) (concluding that an option was an
unenforceable nudum pactum because it was unsupported by consideration); Mastaw v. Naiukow, 105
Mich.App 25, 30; 306 NW2d 378 (1981) (noting that the parties could have entered into an option contract
supported by consideration to settle a tort claim but failed to do so); Bd of Control of Eastern Michigan Univ
v. Burgess, 45 Mich.App 183, 185; 206 NW2d 256 (1973) (noting that option contracts for the purchase of

land must be supported by valid consideration).
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