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If this opinion indicates that it is “FOR PUBLICATION, " it is subject to
revision until final publication in the Michigan Appeals Reports.

STATE OF MICHIGAN

COURT OF APPEALS

ESTATE OF ROBERT J. ROMIG, by BOBBIE JO
KOOMAN, Personal Representative, and TERRY
ROMIG,

Plaintiffs-Appellants,
v

BOULDER BLUFF CONDOMINIUMS UNITS 73-
123, 125-146, INC., doing business as BOULDER
BLUFF ESTATES CONDOMINIUM
ASSOCIATION, and GEROW MANAGEMENT
COMPANY, INC,,

Defendants-Appellees.

ESTATE OF ROBERT J. ROMIG, by BOBBIE JO
KOOMAN, Personal Representative, and TERRY
ROMIG,

Plaintiffs-Appellants,
v

BOULDER BLUFF CONDOMINIUMS UNITS 73-
123, 125-146, INC., doing business as BOULDER
BLUFF ESTATES CONDOMINIUM
ASSOCIATION, “BOULDER BLUFF ESTATES
CONDOMINIUM ASSOCIATION,” and GEROW
MANAGEMENT COMPANY, INC,,

Defendants-Appellees.

Before: LETICA, P.J.,, and K. F. KELLY and REDFORD, JJ.

PER CURIAM.

FOR PUBLICATION
October 15, 2020
9:05 am.

No. 347653
Ottawa Circuit Court
LC No. 18-005518-NO

No. 348254
Ottawa Circuit Court
LC No. 18-005518-NO
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In Docket No. 347653, plaintiffs, Bobbie Jo Kooman, as personal representative for the
Estate of Robert J. Romig, and Terry Romig, appeal by leave granted' the trial court’s order
granting partial summary disposition in favor of defendant Gerow Management Company, Inc.,
(Gerow) pursuant to MCR 2.116(C)(10). In Docket No. 348254, plaintiffs appeal by leave
granted” the trial court’s order granting partial summary disposition in favor of defendants Boulder
Bluff Condominiums, Units 73-123, 125-146, Inc., doing business as Boulder Bluff Estates
Condominium Association, and Boulder Bluff Estates Condominium Association (the
Association),’ pursuant to MCR. 2.116(C)(8).*

We conclude that the Association’s denial of the initial request for installation of a railing
as an accommodation to assist a disabled person did not constitute discrimination in a “real estate
transaction” as that phrase in defined in the Persons with Disabilities Civil Rights Acts,
(PWDCRA), MCL 37.1101 et seq. Because plaintiffs’ claimed violations of the protections
delineated in the PWDCRA are limited to “the sale, exchange, rental, or lease of real property, or
an imterest therein,” and plaintiffs’ request did not arise from such a transaction, the trial court
properly granted defendants’ motions for partial summary disposition. Therefore, finding no
errors warranting reversal, we affirm.

I. BASIC FACTS® AND PROCEDURAL HISTORY

In 2009, Terry Romig (Terry) purchased Unit 85 of Boulder Bluff Condominiums, and she
lived there with her ex-husband Robert J. Romig, (the decedent). The decedent was disabled and
had limited ability to stand and walk. Consequently, in June 2016, Terry submitted an
accommodation request to Gerow in accordance with the bylaws of Boulder Bluff Condominiums
for permission to install a railing on the front porch and adjacent stairs of Unit 85. With the request,
Terry submitted a photograph of the type and kind of railing to be installed. At the request of

! Estate of Robert J Romig v Boulder Bluff Condominiums, unpublished order of the Court of
Appeals, entered July 29, 2019 (Docket No. 347653).

* Estate of Robert J Romig v Boulder Bluff Condominiums, unpublished order of the Court of
Appeals, entered July 29, 2019 (Docket No. 348254).

3 Plaintiff Bobbie Jo Kooman is the daughter of the decedent, Robert J. Romig, and the personal
representative of his estate. Plaintiff Terry Romig is the purchaser and co-owner of the
condomintum where Robert J. Romig resided before his death. Defendant Boulder Bluff
Condominiums, Units 73-123, 125-146, Inc., in effect, does business as Boulder Bluff Estates
Condominium Association and is a Michigan non-profit corporation designed to administer the
affairs of Boulder Bluff Condominiums. Gerow Management, Inc. is the corporation that serves
as the property manager for the Association.

* For efficient administration purposes, the appeals were consolidated. Estate of Robert J Romig
v Boulder Bluff Condominiums, unpublished order of the Court of Appeals, entered September 4,
2019 (Docket Nos. 347635; 348254).

> There were no depositions or affidavits filed by the parties addressing the facts in the lower court
record. Accordingly, our factual summary is drawn from the complaint, the dispositive motion
pleadings, and the trial court’s written opinion and order.

-
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Gerow’s employee, Terry provided additional information regarding the coverage and location of
the railing, the installer, and the method of attachment of the railing to the porch. She also advised
that installation could occur “around July 4.” While waiting for a decision from the board of
directors of the Association, the decedent fell down the stairs and was hospitalized. Terry informed
Gerow and the board of directors of the decedent’s fall. Nonetheless, on July 1, 2016, Gerow
notified Terry by letter that the board of directors denied the modification request to install a railing
to the porch and stairs of Unit 85. The board denied the request because “the proposed railing
would be a permanent change modifying the overall appearance of the unit in comparison to the
rest of the association as well as the installation would cause damage to the concrete porch.”

In a letter dated July 28, 2016, counsel for Terry and the decedent advised the Association
board that they did not comply with their bylaws because the denial failed to advise of the changes
necessary to permit the proposed improvement. The letter also stated that their denial was contrary
to federal and state housing law, including MCL 559.147 of the Michigan Condominium Act.
Counsel attached a letter from Dr. Diana Dillman advising that the decedent was disabled and
needed to have side and hand rails for his safety. On August 20, 2016, the decedent fell a second
time while attempting to maneuver the front porch stairs. Once again, he was hospitalized for this
fall. Tn a letter dated August 23, 2016, Gerow advised Terry that her request to install a railing on
the front porch adjacent to her unit was approved and delineated the spemﬁcatmns for the
installation. On January 31, 2017, the decedent died.

Ultimately, plaintiffs filed a three-count complaint against defendants alleging that their
delay or refusal to allow the disability modification discriminated against the decedent.
Specifically, in count one and two, they alleged that defendants, in delaying or refusing the
handrail, violated the PWDCRA, MCL 37.1101 ef seq. In count three, plaintiffs alleged that
defendants violated Michigan’s Condominium Act, MCL 559.101 et seq. Gerow moved for partial
summary disposition, arguing that plaintiffs did not have a cause of action pursuant to MCL
37.1506a(1)(a) or MCL 37.1502(1)(b) because both provisions of the PWDCRA required that the
alleged discrimination occur “in connection with a real estate transaction.” Tt claimed that the
alleged discrimination did not occur “in connection with a real estate transaction” because Terry
owned her condominium unit years before the alleged discrimination occurred. The trial court
agreed with Gerow and found that this situation did not fit the PWDCRA’s definition of a “real
estate transaction.” After the trial court granted Gerow’s motion, Boulder Bluff Condominiums
and the Association filed their own motion for partial summary disposition relying on the “real
estate transaction” argument raised by Gerow, and the trial court granted this motion as well.
Plaintiffs appeal by leave granted both orders granting defendants’ motions for partial summary
disposition.

II. STANDARD OF REVIEW

A tr1al court’s ruling on a motion for summary disposition is reviewed de novo. Bennett v
Russell, 322 Mich App 638, 642; 913 NW2d 364 (2018). Summary disposition is proper under
MCR 2.116(C)(8) if the opposing party has failed to state a claim upon which relief can be granted.
Brickey v McCarver, 323 Mich App 639, 641; 919 NW2d 412 (2018). A motion for summary
disposition premised on MCR 2.116(C)(8) tests the legal sufficiency of the complaint by solely
examining the pleadings. Sullivan v State of Michigan, 328 Mich App 74, 80; 935 NW2d 413
(2019). All well-pleaded factual allegations are accepted as true and construed in the light most

3o
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favorable to the nonmoving party. /d. A motion for summary disposition under MCR 2.116(C)(8)
should be granted only when the claim is so clearly unenforceable as a matter of law that no factual
development could possibly uphold a right of recovery. Brickey, 323 Mich App at 641-642.

Summary disposition is appropriate pursuant to MCR 2.116(C)(10) where there is “no
genuine issue as to any material fact, and the moving party is entitled to judgment or partial

judgment as a matter of law.” MCR 2.116(C)(10). When reviewing a motion for summary

disposition challenged under MCR. 2.116(C)(10), the court considers the affidavits, pleadings,
depositions, admissions, and other admissible documentary evidence then filed in the action or
submitted by the parties. MCR 2.116(G)(4), (G)(5); Puetz v Spectrum Health Hosps, 324 Mich
App 51, 68; 919 NW2d 439 (2018).

11l. STATUTORY INTERPRETATION

“A decision on . . . the interpretation of a statute [is] reviewed de
novo.” ADR Consultants, LLC v Mich Land Bank Fast Track Auth, 327 Mich App
60, 74; 932 NW2d 226 (2019). Issues involving statutory interpretation present
questions of law that are reviewed de novo. Meisner Law Group, PC v Weston
Downs Condo Ass'n, 321 Mich App 702, 714; 909 NW2d 890 (2017). “The
primary goal of statutory interpretation is to give effect to the intent of the
Legislature.” Briggs Tax Serv, LLC v Detroit Pub Sch, 485 Mich 69, 76; 780 NW2d
753 (2010). The most reliable evidence of legislative intent is the plain language
of the statute. South Dearborn Environmental Improvement Ass’n, Inc v Dep’t of
Environmental Quality, 502 Mich 349, 360-361; 917 NW2d 603 (2018). If the
language of the statute is clear and unambiguous, it is presumed that the Legislature
intended the meaning plainly expressed in the statute. Gardner v Dep 't of Treasury,
498 Mich 1, 6; 869 NW2d 199 (2015). The court’s interpretation of a statute must
give effect to every word, phrase, and clause. South Dearborn, 502 Mich at
361. Further, an interpretation that would render any part of the statute surplusage
or nugatory must be avoided. /d. Common words and phrases are given their plain
meaning as determined by the context in which the words are used, and a dictionary
may be consulted to ascertain the meaning of an undefined word or phrase. Id. “In
construing a legislative enactment we are not at liberty to choose a construction that
implements any rational purpose but, rather, must choose the construction which
implements the legislative purpose perceived from the language and the context in
which it is used.” Frost-Pack Distrib Co v City of Grand Rapids, 399 Mich 664,
683; 252 NW2d 747 (1977). [Le Gassick v Univ of Mich Regents, __ Mich App
s 5 NW2d__ (2019), (Docket No. 344971) slip op at 4].

Additionally, statutes must be construed as a whole with the provisions read in the context
of the entire statute so as to produce a harmonious whole. Bachman v Swan Harbour Ass ‘n, 252
Mich App 400, 414; 655 NW2d 415 (2002). “The last antecedent rule provides that a modifying
clause is confined to the last antecedent unless something in the subject matter or dominant purpose
[of the statute] requires a different interpretation.” Andrew P Campbell v Mich Dept of Treasury,
_ Mich App , ; NwW2d __ (2020) (Docket No. 350248); slip op at 4 (quotation
marks and citation omitted; alteration in original). “However, this rule does not apply when the
modifying clause is set off by punctuation, such as a comma.” d. (quotation marks and citations

-
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omitted). Additionally, “[a] dependent clause set off by commas from the rest of the sentence is
not to be viewed as an independent clause operating separately but, rather, as part of the complex
sentence overall.” Id. (quotation marks and citations omitted). Furthermore, “the word ‘or’ is a
digjunctive word that is used to indicate a disunion, a separation, an alternative.” Id. (quotation
marks and citations omitted).

IV. PWDCRA

When this Court construes “the statutory provisions contained in the PWDCRA, [it] must
construe the language reasonably, keeping in mind the purpose of the act.” Bachman, 252 Mich
App at 414. “The purpose of the PWDCRA is to ensure that all persons be accorded equal
opportunities to obtain housing.” /d. The PWDCRA “is remedial and is to be liberally construed
to effectuate its ends.” Id. However, in general, “the policy behind a statute cannot prevail over
what the text actually says.” Elezovic v Ford Motor Co, 472 Mich 408, 421-422; 697 NW2d 851
(2005).

“The PWDCRA, which was enacted in 1976 for the protection of persons with disabilities,
is divided into six separate articles.” Bachman, 252 Mich at 412. Relevant to this case, Article 5
addresses the protected area of housing. Id.

Plaintiffs submit that two provisions of the PWDCRA were violated in this case, MCL
37.1502(1)(b) and 37.1506a(1)(a). MCL 37.1502 prohibits certain discriminatory acts and
provides in relevant part as follows:

(1) An owner or any other person engaging in a real estate transaction, or a
real estate broker or salesman shall not, on the basis of a disability of a buyer or
renter, of a person residing in or intending to reside in a dwelling after it is sold,
rented, or made available, or of any person associated with that buyer or renter, that
is unrelated to the individual’s ability to acquire, rent, or maintain property or use
by an individual of adaptive devices or aids:

* ok R

(b) Discriminate against a person in the terms, conditions, or privileges of a
real estate transaction or in the furnishing of facilities or services in connection
with a real estate transaction. [Emphasis added].

MCL 37.1506a also prohibits certain discriminatory acts and provides in relevant part as
follows: .

(1) A person shall not do any of the following in connection with a real
estate transaction:

(a) Refuse to permit, at the expense of the person with a disability,
reasonable modifications of existing premises occupied or to be occupied by the
person with a disability if those modifications may be necessary to afford the person
with a disability full enjoyment of the premises. In the case of a rental, the landlord
may, if reasonable, make permission for a modification contingent on the renter’s

5.
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agreement to restore the interior of the premises to the condition that existed before
the modification, reasonable wear and tear excepted. [Emphasis added].

MCL 37.1501 provides definitions relevant to Article 5 of the PWDCRA, and
MCL 37.1501(d) defines “real estate transaction™ as “the sale, exchange, rental, or lease of real
property, or an interest therein.”

V. ANALYSIS

Plaintiffs allege that the trial court erred in granting partial summary disposition to
defendants because: (1) the definition of “real estate transaction” includes the phrase “an interest
therein” and the condominium association’s governing documents constitute “an interest therein;”
(2) the trial court failed to interpret the statute as a whole; and (3) the trial court erred in
determining that protections are inapplicable once a real estate purchase or exchange is complete.
We disagree. '

A. CONDOMINIUM ASSOCIATION MASTER DEED AND BYLAWS

The plain language of MCL 37.1502(1)(b) precludes discrimination against a disabled
person “in the terms, conditions, or privileges of a real estate transaction or in the fumishing of
facilities or services in connection with a real estate transaction.” Additionally, the plain language
of MCL 37.1506a(1)(a) provides that reasonable modifications cannot be refused when necessary
for a disabled person’s full enjoyment of premises in connection with a real estate transaction.
Again, real estate transaction is defined as “the sale, exchange, rental, or leage of real property, or
an interest therein.” MCL 37.1501(d). ‘

Plaintiffs submit that the condominium association’s master deed provides® that a person
who acquires an ownership interest has rights to her apartment as well as common elements, and
therefore, constitute “an interest therein.” Accordingly, plaintiffs assert that the master deed and
bylaws satisfy the real estate transaction definition. However, plaintiffs’ interpretation of the
phrase “real estate transaction” is contrary to the plain language of MCL 37.1501(d). As noted,
the last antecedent rule provides that a modifying clause is confined to the last antecedent, but the
modifying clause “an interest therein” is separated from the last antecedent by a comma and the
word “or.” The comma means that the last antecedent rule does not apply in this case. See
Campbell,  Mich Appat ___ ;slip op at4. It also demonstrates that the modifying clause “an
interest therein” “is not to be viewed as an independent clause operating separately, but rather, as
part of the complex sentence overall.” Id. (quotation marks and citations omitted). Therefore,
pursuant to the rules of statutory interpretation, under MCL 37.1501(d), a “real estate transaction”
means the (1) “sale . . . of real property, or an interest therein,” (2) “exchange . . . of real property,

§ Plaintiffs rely on the following language: “Each person who shall acquire or own an Apartment
m the Project (the ‘Co-owner’ thereof) shall have a particular and exclusive property right to his
Apartment and to the limited common elements appurtenant thereto, and an undivided and
inseparable right to share with other Co-owners the general common elements of the Project, as
set forth in this Consolidating Master Deed.”
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or an interest therein,” (3) “rental . . . of real property, or an interest therein,” or (4) “lease of real
property, or an interest therein.”

Applying this interpretation of the definition of “real estate transaction” to this case, it is
evident that plaintiffs do not have a cause of action under the PWDCRA. As stated earlier,
plaintiffs raised a claim under MCL 37.1502(1)(b), which prohibits “[d]iscriminat[ion] against a
person in the terms, conditions, or privileges of a real estate transaction or in the furnishing of
facilities or services in connection with a real estate transaction.” The Legislature did not define
the phrase “in connection with,” and this Court may consult a dictionary to determine the meaning
of the phrase. See In re MJG, 320 Mich App 310, 326; 906 NW2d 815 (2017). Although there
are many definitions for the word “connection,” the definition relevant in this case is “relationship
in fact.” Merriam-Webster's Collegiate Dictionary (11th ed). See also MJG, 320 Mich App at
326.

In this case, the alleged discrimination did not have a relationship in fact with a real estate
transaction because the alleged discrimination did not pertain to the (1) “sale . . . of real property,
or an interest therein,” (2) “exchange . . . of real property, or an interest therein,” (3) “rental . . . of
real property, or an interest therein,” or (4} “lease of real property, or an interest therein.” MCL
37.1501(d). Additionally, defendants did not allegedly discriminate against the decedent “in the
terms, conditions, or privileges of a,” (1) “sale . .. of real property, or an interest therein,” (2)
“exchange . . . of real property, or an interest therein” (3) “rental . . . of real property, or an interest
therein,” or (4) “lease of real property, or an interest therein.” MCL 37.1501(d). Instead, the
alleged discrimination occurred years after Terry purchased the home and after the decedent began
residing in the home.

Plaintiffs also raised a claim in their complaint pursuant to MCL 37.1506a(1)a), which
prohibits certain discriminatory acts “in connection with a real estate transaction.” Iowever, as
stated earlier, the alleged discriminatory act did not have a relationship in fact with the (1) “sale . . .
of real property, or an interest therein,” (2) “exchange . . . of real property, or an interest therein,”
(3) “rental . . . of real property, or an interest therein,” or (4) “lease of real property, or an interest
therein.” MCL 37.1501(d). The alleged discriminatory act occurred years after Terry had
purchased Unit 85 from Boulder Bluff Condominiums.

B. STATUTE AS A WHOLE AND COMPLETED TRANSACTIONS

Plaintiffs also contend that the statute must be examined as a whole and limiting its
protections to instances of sales or leases negates the remedial “value” of the PWDCRA and
renders the statute meaningless or nugatory. However, it must be noted that defendants did not
seek summary disposition of count three, plaintiffs claimed violation of MCL 559.147a of the
Michigan Condominium Act. The following rules address statutes that relate to the same subject
matter:

When two or more statutes arguably relate to the same subject or have the same
purpose, the statutes are deemed in pari materia and must be read together in order
to discern legislative intent. Measel v Auto Club Group Ins Co, 314 Mich App 320,
329 n 7; 886 NW2d 193 (2016). The purpose of the rule of in pari materia is to
effectuate the legislative goal as evinced by the harmonious statutes on a particular
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subject. /d. “When two statutes are in pari materia but conflict with one another
on a particular issue, the more specific statute must control over the
more general statute.” Donkers v Kovach, 277 Mich App 366, 371; 745 NW2d 154
(2007). “Itis ... well established that a later-enacted specific statute operates as
an exception or a qualification to a more general prior statute covering the same
subject matter and that, if there is an irreconcilable conflict between two statutes,
the later-enacted one will control.” In re Midland Publishing Co, Inc, 420 Mich
148, 163; 362 NW2d 580 (1984). These are statutory-construction doctrines
designed to discern the intent of the Legislature. [House of Representatives v
Governor,  Mich App  , ;  NW2d _ (2020) (Docket No. 353655),
slip op at 13].

MCL 559.147a(1) addresses improvements or modifications pertaining to persons with
disabilities and provides, in pertinent part:

A co-owner may make improvements or modifications to the co-owner’s
condominium unit, including improvements or modifications to common elements
and to the route from the public way to the door of the co-owner’s condominium
unit, at his or her expense, if the purpose of the improvement or modification is to
facilitate access to or movement within the unit for persons with disabilities who
reside in or regularly visit with unit, or to alleviate conditions that could be
hazardous to persons with disabilities who reside in or regularly visit the unit.

Although plaintiffs urge this Court to extend the protections of the PWDCRA beyond the
“sale, exchange, rental, or lease of real property, or an interest therein,” MCL 37.1501(d), “we are
not at liberty to choose a construction that implements any rational purpose but, rather, must
choose the construction which implements the legislative purpose perceived from the language
and the context in which it is used.” Le Gassick v Univ of Mich Regents, __ Mich App at slip op
4, quoting Frost-Pack Distrib Co, 399 Mich at 683. Moreover, provisions of the PWDCRA
arguably overlap with MCL 557.147a(1) of the Michigan Condominium Act and must be read
together to discern legislative intent. MCL 557.147a(1) expressly affords persons with disabilities
the right to make improvements or modifications to facilitate access to or movement in the unit.”
It contains no express limitations or correlation to a “real estate transaction” or the timing of the
sale or purchase. Thus, the Legislature’s confinement of housing provisions in the PWDCRA to
“real estate transactions” does not preclude subsequent legal action after a disabled person
completes the real estate transaction in light of MCL 557.147a, and we will not extend the
application of the PWDCRA beyond real estate transactions because it would serve the rationale
purpose of protecting a disabled person.

Therefore, the trial court did not err by granting partial summary disposition in favor of
defendants. Plaintiffs do not have any claims arising under the PWDCRA.

" To be clear, we do not address the merits of whether plaintiffs factually satisfy a claim pursuant
to MCL 557.147a(1) or the application of that law to these facts.

-8-
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Affirmed. No taxable costs, a public question being involved.

/s/ Anica Letica
/s/ Kirsten Frank Kelly
/s/ James Robert Redford
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Court of Appeals, State of Michigan

ORDER
Anica Letica
Estate of Robert J Romig v Boulder Bluff Condominiums Presiding Judge
Docket No.  347653; 348254 Kirsten Frank Kelly
LC No. 18-005518-NO James Robert Redford
Judges

The motion for reconsideration is DENIED.

Ouarn S eXira

Presiding Judge

December 17, 2020 %@%—-%
ChieT Clerk

Date
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PERSONS WITH DISABILITIES CIVIL RIGHTS ACT (EXCERPT)
Act 220 of 1976

37.1501 Definitions.

Sec. 501. As used in this article:

(a) "Housing accommodation" includes improved or unimproved real property, or a part thereof, which is
used or occupied, or is intended, arranged, or designed to be used or occupied, as the home or residence of |
Or 110T¢ Persons,

(b} "Immediate family" means a spouse, patent, child, or sibling.

(¢) "Real estate broker or salesman" means a person, whether licensed or not, who, for or with the
expectation of receiving a consideration, lists, sells, purchases, exchanges, rents, or leases real property, or
who negotiates or attempts to negotiate any of these activities, or who holds himself out as engaged in these
activities, or who negotiates or attempts to negotiate a loan secured or to be secured by a mortgage or other
encumbrance upon real property, or who is engaged in the business of listing real property in a publication; ot
a person employed by or acting on behalf of any of these persons.

(d) "Real estate transaction" means the sale, exchange, rental, or lease of real property, or an interest
therein.

(e) "Real property" includes a building, structure, mobile home, real estate, land, mobile home park, trailer
park, tenement, leasehold, or an interest in a real estate cooperative or condominiur.

History: 1976, Act 220, Eff, Mar, 31, 1977.

Rendered Wednesday, January 27, 2021 Page 1 Michigan Compiled Laws Complete Through PA 310 of 2020
© Legislative Council, State of Michigan Courtesy of www.fegisiature.mi.gov
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PERSONS WITH DISABILITIES CIVIL RIGHTS ACT (EXCERPT)
Act 220 0f 1976

37.1502 Owners, persons engaging in real estate transactions, real estate brokers, and real
estate salesmen; prohibited conduct.

Sec. 502. (1) An owner or any other person engaging in a real estate transaction, or a real estate broker or
salesman shall not, on the basis of a disability of a buyer or renter, of a person residing in or intending to
reside in a dwelling after it is sold, rented, or made available, or of any person associated with that buyer or
renter, that is unrelated to the individual's ability to acquire, rent, or maintain property or use by an individual
of adaptive devices or aids:

(a) Refuse to engage in a real estate transaction with a person.

{b) Discriminate against a person in the terms, conditions, or privileges of a real estate transaction or in the
furnishing of facilities or services in connection with a real estate transaction.

{c) Refuse to receive or fail to transmit a bona fide offer to engage in a real estate transaction from a
person.

{d) Refuse to negotiate for a real estate transaction with a person.

(e) Represent to a person that real property is not available for inspection, sale, rental, or lease when in fact
it is available, fail to bring a property listing to a person's attention, refuse to permit a person to inspect real
property, or otherwise deny or make real property unavailable to a person.

(f) Make, print, circulate, post, or mail or cause to be made or published a statement, advertlsement or
sign, or use a form of application for a rea] estate transaction, or make a record of inquiry in connection with a
prospective real estate transaction, which indicates, directly or indirectly, an intent to make a limitation,
specification, or discrimination with respect to a real estate transaction.

(g) Offer, solicit, accept, use, or retain a listing of real property with the understanding that a person may
be discriminated against in a real estate transaction or in the furnishing of facilities or services in connection
with a real estate transaction,

(h) Discriminate against a person in the brokering or appraising of real property.

(2) A person shall not deny a person access to or membership or participation in 2 multiple listing service,
real estate brokers' organization or other service, organization, or facility relating to the business of selling or
renting real property, or discriminate against a person in the terms or conditions of that access, membership,
or participation.

History: 1976, Act 220, Eff. Mar. 31, 1977,—Am. 1992, Act 123, Imd. Ef£. June 25, 1992,—Am. 1998, Act 20, Imd. Eff. Mar. 12,
1998,
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PERSONS WITH DISABILITIES CIVIL RIGHTS ACT (EXCERPT)
Act 220 of 1976

37.1506a Real estate transaction; prohibited conduct; “covered multifamily dwellings”
defined.

Sec. 506a, (1) A person shall not do any of the following in connection with a real estate transaction:

(a) Refuse to permit, at the expense of the person with a disability, reasonable modifications of existing
premises occupied or to be occupied by the person with a disability if those modifications may be necessary
to afford the person with a disability full enjoyment of the premises. In the case of a rental, the landlord may,
if reasonable, make permission for a modification contingent on the renter's agreement to restore the interior
of the premises to the condition that existed before the modification, reasonable wear and tear excepted.

{b) Refuse to make reasonable accommodations in rules, policies, practices, or services, when the
accommodations may be necessary to afford the person with a disability equal opportunity to use and enjoy
residential real property.

(c) In connection with the design and construction of covered multifamily dwellings for first occupancy
after March 13, 1991, fail to include all of the following features: '

(7) The dwellings have at least 1 building entrance on an accessible route, unless that is impractical because
of the terrain or unusual characteristics of the site,

(i) The public and common use portions of the dwellings are readily accessible to and usable by persons
with disabilities, _

(#ify All the doors designed to allow passage into and within all premises within the dwellings are
sufficiently wide to allow passage by persons with disabilities in wheelchairs.

(iv) All premises within covered multifamily dwellings contain an accessible route into and through the
dwelling; light switches, electrical outlets, thermostats, and other environmental controls in accessible

locations; reinforcements in bathroom walls to allow later installation of grab bars; and kitchens and

bathrooms designed so that an individual in a wheelchair can maneuver about the space.

{(2) As used in this section, "covered multifamily dwellings" means buildings consisting of 4 or more units
if the buildings have 1 or more elevators, and ground floor units in other buildings consisting of 4 or more
units,

History: Add. 1992, Act 123, Imd. Eff. June 29, 1992:—Am. 1998, Act 20, Imd. Eff. Mar. 12, 1998,
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STATE OF MICHIGAN

IN THE 20" CIRCUIT COURT FOR THE COUNTY OF OTTAWA

414 Washington Street
Grand Haven, MI 49417

616-846-8315
* ok ok ok ok % %

' BOBBIE JO KOOMAN, PERSONAL

REPRESENTATIVE FOR THE ESTATE OPINION AND ORDER ON
OF ROBERT J. ROMIG, deceased, and MOTION FOR SUMMARY
TERRY ROMIG, ' DISPOSITION

Plaintiffs,

File No. 2018-5518-NO
Y _

BOULDER BLUFF CONDOMINIUMS,
UNITS 73-123, 125-146, INC. D/B/A
BOULDER BLUFF ESTATES
CONDOMINIUM ASSOCIATION, a

Michigan Non-profit corporation, “BOULDER
BLUFF ESTATES CONDOMINIUM
ASSOCIATION”, an unregistered business entity,
GEROW MANAGEMENT COMPANY,

INC., a Michigan Corporation,

Defendants.

Before this Court is defendant Gerow Management Company Inc.’s motion for partial
summary disposition pursuant to MCR 2.116(C)(8) regarding plaintiff Bobbie Jo Kooman’s (in
her capacity as personal representative for the estate of Robert J. Romig) and plaintiff Terry
Romig’s claims against Gerow under the Persons with Disabilities Civil Rights Act (PWDCRA),
MCL 37.1101 et seg. For the reasons below, Gerow’s motion is properly understood as a partial
motion for summary disposition pursuant to MCR 2.116(C)(10), and that motion is GRANTED.

Background

On Jﬁly 10, 2009, Terry acquired “Unit' 85” of Boulder Bluff Condominiums.! Decedent
Robert Romig lived with Terry in Unit 85.> Robert was disabled and had a limited ability to
stand and walk.’

! Quit Claim Deed, July 10, 2009, attached as Exhibit A to Gerow's Brief in Support of Motion for Partial Summary
Disposition, December 14, 2018 and as Exhibit 1 to Plaintiffs’ Brief in Support of its Response to Gerow's Motion
for Partial Summary Disposition, December 14, 2018.

L
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On approximately June 17, 2016, Terry submitted an accommodation request to
defendants (including Gerow), seeking permission to install 2 railing on the front porch and
adjacent stairs of Unit 85.* This request was ultimately denied.’

O;/l August 20, 2016, Robert fell off the front stairs of Unit 85.%5 Robert died on J anuary
31,2017, - _

On September 28, 2018, plaintiffs filed their complaint against Gerow and the other
defendants. Plaintiffs raised two claims under the PWDCRA. The first alleged that defendants
violated the PWDCRA by unreasonably denying plaintiffs a reasonable disability modification
necessary for Robert to have the opportunity for full and equal enjoyment of Unit 85 under MCL
37.1506a(1)(a).® The second alleged that defendants violated the PWDCRA by discriminating
against plaintiffs regarding the terms and conditions of housing under MCL 37. 1502(1)(b).9

In addition to the two PWDCRA claims, plaintiffs raised a third claim: violation of the
Condominium Act, MCL 559.101 et seq.!"

On December 14, 2018, Gerow filed a motion for partial summary disposition pursuant to
MCR 2.116(C)(8) seeking dismissal of plaintiffs’ two PWDCRA claims.!! Specifically, Gerow
argues that because Terry acquired Unit 85 in 2009, and because the protections of the
PWDCRA only apply to “real estate transactions,” plaintiffs’ PWDCRA claims should be
dismissed. '

The same day, plaintiffs filed their response to Gerow’s motion.” Plaintiffs argue that
the definition of the term “real estate transactions” includes “an interest.therein,” and that

? Complaint, September 28, 2018, 29.

¥ Complaint, 28.

# Cémplaint, 34-37,

* Complaint, 50,

% Complaint, 47.

7 Complaint, 49.

8 Complaint, 56-60,

? Complaint, 61-65.

19 Complaint, 66-72.

'" Gerow’s Motion for Partial Summary Disposition, December 14, 2018,
12 Gerow’s Brief, 2-4. |

" Plaintiffs’ Response to Gerow’s Motion for Partial Summary Disposition, December 14, 2018,

2
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because plaintiffss PWDCRA claims involve defendants’ interpretation and application of
condominium bylaws, those claims involve “real estate transactions”.'*

On January 14, 2019, Gerow and plaintiffs appeared before this Court and reiterated their
arguments.

Standard of Review

As an initial matter, the operative fact, Terry’s acquisition of Unit 85 on July 10, 2009, is
not contained in the complaint, and is instead supported by copies of a quit claim deed attached
to Gerow’s and plaintiffs’ briefs. Because “[a] party may not support a motion under subrule
(C)®) with documentary evidence such as affidavits, dePOSitions, or admissions,”® Gerow’s
motion is properly viewed as a MCR 2.116(C)(10) motion,'®

This Court acknowledges that “[g]enerally, a motion for summary disposition under
MCR 2.116(C)(10) is premature when discovery on a disputed issue has not been completed.
However, summary disposition before the close of discovery is appropriate if there is no
reasonable chance that further discovery will result in factual support for the nonmoving
party.”” Here, while a MCR 2.116(C)10) is premature,”® plaintiffs and Gerow each
acknowledge that Terry acquired Unit 85 on July 10, 2009, Because there is no reasonable
chance that further discovery would result in factual support for a different acquisition date,
Gerow’s de facto MCR 2.116(C)(10) motion may be addressed.'”

Summary disposition may be granted under MCR 2.116(C){10) if “[e]xcept as to the
amount of damages, there is no genuine issue as to any material fact, and the moving party is
entitled to judgment or partial judgment as a matter of law.” A defendant may satisfy its burden
under MCR 2.116(C)(10) by “submitting affirmative evidence that negates an essential element
of the nonmoving party’s claim, or by demonstrating to the court that the nonmoving party’s
evidence is insufficient to establish an essential element of the nonmoving party’s claim.™® “In
reviewing a motion under MCR 2.116(C)(10), this Court considers the pleadings, admissions,
affidavits, and other relevant documentary evidence of record in the light most favorable to the
nonmoving party to determine whether any genuine issue of material fact exists to warrant a
trial”?'  “A genuine issue of material fact exists when the record, drawing all reasonable

¥ Plaintiffs’ Brief, 4-8.

3 Dalley v Dykema Gossett, 287 Mich App 296, 305; 788 NW2d 679 (2010).

' See Spiek v Mich Dep't of Transp, 456 Mich 331, 338; 572 NW2d 201 (1998),

' Colista v Themas, 241 Mich App 529, 537-538; 616 NW2d 249 (2000) (citations omitted).

¥ Case Preparation Order, November 25, 2018,

¥ Colista, 241 Mich App at 537-538.

X Lowrey v LMPS & LMPJ, Inc, 500 Mich 1, 7; 890 NW2d 344 (2016) (quotations and citation omitted).

2! Walshv Taylor, 263 Mich App 618, 621; 6839 NW2d 506 (2004),

Rec:1/24/20190CC1lerkddesse
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inferences in favor of the nonmoving party, leaves open an issue upon which reasonable minds
could differ ”?

Legal Analysis .

This case presents an issue of statutory interpretation regarding the PWDCRA. In
Bachman v Swan Harbour Ass’n, 252 Mich App 400, 414; 653 NW2d 415 (2002), the Michigan
Court of Appeals articulated the rules for the interpretation of the PWDCRA::

In construing the statutory provisions contained in the PWDCRA, we
construe the language reasonably, keeping in mind the purpose of the act. The
purpose of the PWDCRA is to ensure that all persons be accorded equal
opportunities to obtain housing. The Civil Rights Act, MCL 37.2101 et seq., is
remedial and is to be liberally construed to effectuate its ends. The primary goal
of judicial interpretation of statutes is to ascertain and give effect to the
Legislature’s intent. Statutes are to be construed as a whole, and courts should
presume that every word has some meaning and should avoid any construction
that would render any part of a statute surplusage or nugatory. Further, provisions

must bg read in the context of the entire statute so as to produce an harmonious
whole.

Here, plaintiffs raise two claims of violations of the PWDCRA, the first under MCL
37.1506a(1)(a), the second under MCL 37.1502(1)(b). MCL 37.1506a(1)(a) provides, in
relevant part:

(1) A person shall not do any of the following in connection with a rea/
estale transaction:

(a) Refuse to permit, at the expense of the person with a disability,
reasonable modifications of existing premises occupied or to be occupied by the
person with a disability i those modifications may be necessary to afford the
person with a disability full enjoyment of the premises.!

MCL 37.1502(1)(b) provides, in relevant part:

(1) An owner or any other person engaging in a real estate transaction, . . .
shall not, on the basis of a disability . . . of a person residing in . . . a dwelling
after it is sold, rented, or made available, . . . that is unrelated te the individual’s
ability to acquire, rent, or maintain property or use by an individual of adaptive
devices or aids;

k% ok

** Nuculovic v Hill, 287 Mich App 58, 62: 783 NW2d 124 (2010).
 Citations omitted.

* Emphasis added.
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(b) Discriminate against a person in the terms, conditions, or privileges of
a real estate transaction or in the furnishing of facilities or services in connection
with a real estate transaction.®

Accordingly, for plaintiffs’ PWDCRA claims to proceed in this case, they must have a
“connection” with a “real estate transaction” or arise out of “the terms, conditions, or privileges”
of a “real estate transaction.” MCL 37.1501(d) of the PWDCRA defines “real estate transaction”
as “the sale, exchange, rental, or lease of real property, or an interest therein.”

In this case, plaintiffs’ argue that MCL 37.1501(d) should be construed such that “an
interest therein [of real property]” would be sufficient to constitute a “real estate transaction.”
Based on that construction of MCL 37.1501(d), plaintiffs argue that defendants’ “interpretation
and application of the Bylaws constitute ‘an interest therein® ” under MCL 37.1501(d), and that
plaintiffs’ PWDCRA claims should be aillowed to proceed.?®

The flaw in plaintiffs* proffered construction is that the term “real estate transaction” in
MCL 37.1501(d) is comprised of two parts: the noun “transaction” and the adjective phrase “real
estate,” which modifies the noun “ransaction.” The definition of “real estate transaction” in
MCL 37.1501(d) correspondingly contains two parts: “the sale, exchange, rental, or lease . . .”
which defines the word “transaction,” and *. . . of real property, or an interest therein,” which :
defines the adjective phrase “real estate,” By using the definition of the adjective phrase “real
estate” to modify the definition of the noun “transaction,” MCL 37.1501(d) is properly '
understood to define a “real estate transaction” as being comprised of any of the following: (1)
the “sale . . . of real property, or an interest therein,” (2) the “exchange . . . of real property, or an -
interest therein,” (3) the “rental . . . of real property, or an interest therein,” or (4) the “lease . . . é
of real property, or an interest therein.” '

INd 60-L1-S IZOZ/OZ/ZI OSIN A4Q AATTDTT

By merely relying on the phrase “an interest therein,” plaintiffs’ construction of MCL
37.1501(d) would render the word “transaction” in the term to be defined (“real estate
transaction”) surplusage or nugatory, which is not permitied by the rules of statutory
construction.””  Moreover, plaintiffs’ construction of MCL 37.1501(d) would permit the
protections in MCL 37.1506a(1)(a) and MCL 37.1502(1)(b) to be applied any time a plaintiff
could invoke some connection to “an interest” in real estate, If this was intended by the
Michigan legislature, it simply could have used language to that effect, rather than intentionally
drafting into those provisions a requirement that there be a connection to a “real estate
transaction.” And, as noted in Bachman, 252 Mich App at 414, “[t]he purpose of the PWDCRA
is to ensure that all persons be accorded equal opportunities to obtain housing.™® This Court’s
construction of MCL 37.1501(d) is consistent with that purpose.

# Emphasis added.
% Plaintiffs® Brief, 5.
%7 Bachman, 252 Mich App at 414,

% Emphasis added.
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Therefore, because Terry acquired Unit 85 on July 10, 2009,% there was no connection
between that “sale” of “real property, or an interest therein” and the circumstances in the summer
of 2016 plaintiffs allege in support of their PWDCRA claims, Nor did those circumstances arise
out of “the terms, conditions, or privileges” of the July 10, 2009 “sale” of “real property, or an
interest therein,” For this reason, plaintiffs may not raise their PWDCRA claims under MCL
37.1506a(1)(a) and MCL 37,1502(1)(b).

Conelusion

Because there is no genuine issue regarding the material fact that Terry acquired Unit 85
on July 10, 2009, and Gerow is entitled to partial judgment as a matter of law, Gerow’s motion
for partial summary disposition regarding plaintiffs’ PWDCRA claims is GRANTED pursuant to
MCR 2.116(C)(10). ‘

IT IS SO ORDERED.
Dated: ,/ = 1/-5&0/‘7

¥/ Jon H. Hulsing Circuit Judge

¥ Quit Claim Deed.
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STATE OF MICHIGAN
IN THE 20" CIRCUIT COURT FOR THE COUNTY OF OTTAWA

414 Washmgton Street

616 846 8315
T EEEEEE

BOBBIE JO KOOMAN,; PERSONAL

RESENTATIVE FOR THE ESTATE:
OF RQBEI?ET J. ROMIG, deceased, and
TERRY ROMIG,

Plaintiffs,

File No, 2018-5518-NO

v

BOULDER BLUFF CONDOMINIUMS,
UNITS 73-123, 125-146, INC. D/B/A
BOULDER BLUFF ESTATES
'CONDOMINIUM ASSOCIATION, 4

‘Michigan Non-profit corporatiot, “B()UL})ER
BLUFF ESTATES CONDOMINIUM
ASSOCIATION”, an unregistered business enfity,
GEROW MANAGEMENT COMPANY,

INC,, a Michigan Corporation,

Defendants.

Condomzmum Associatwn, a4 Mlchlgan Ne ~pi
Condo n Association, an utregistered
summary ¢ pasmon pursuant to: MCR 2.116(C
reasoets: d: in the Court’s Opinion and Order granting defendant Gerow Management
Company;. Inc.’s motion for partial summary’ dlSpOSItwn under MCR 2:116(C)(8), pattial
summary-disposition is. GRANTED for the Boulder Bluff dcfendants‘

BSS entlty combined motion: for partial

Oral argument is dispensed with pursuant to MCR 2.119(E}(3).

March 7, 2019

t: carporatlon and Boulder Bluff Estatesi

This is 4 question of law. For the same
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PERSONS WITH DISABILITIES CIVIL RIGHTS ACT (EXCERPT)
Act 220 0of 1976

37.1103 Definitions.

Sec. 103. As used 1n this act:

(a) "Alcoholic liquor" means that term as defined in section 105 of the Michigan liquor confrol code of
1998, 1998 PA 58, MCL 436.1105.

(b) "Commission" means the civil rights commission established by section 29 of article V of the state
constitution of 1663,

(c) "Controlled substance" means that term as defined in section 7104 of the public healih code, 1978 PA
368, MCL 333.7104.

(d) Except as provided under subdivision (f), "disability" means 1 or more of the following:

(1) A determinable physical or mental characteristic of an individual, which may result from disease,
injury, congenital condition of birth, or functional disorder, if the characteristic:

(A) For purposes of article 2, substantially limits 1 or more of the major life activities of that individual
and is unrelated to the individual's ability to perform the duties of a particular job or position or substantially
limits 1 or more of the major life activities of that individual and is unrelated to the individual's qualifications
for employment or promotion,

(B) For purposes of article 3, is unrelated to the individual's ability to utilize and benefit from a place of
public accommedation or public service. ,

(C) For purposes of article 4, is unrelated to the individual's ability to utilize and benefit from educational
opportunities, programs, and facilities at an educational institution.

(D) For purposes of article 5, substantially limits 1 or more of that individual's major life activities and is
unrelated to the individual's ability to acquire, rent, or maintain property.

(i) A history of a determinable physical or mental characteristic described in subparagraph (i).

(i#i) Being regarded as having a determinable physical or mental characteristic described in subparagraph (i

).

(¢) "Drug" means that term as defined in section 7105 of the public health code, 1978 PA 368, MCL
333.7105.

(f) For purposes of article 2, disability does not include either of the following:

(i) A determinable physical or mental characteristic caused by the current illegal use of a controlled
substance by that individual.

(i)) A determinable physical or mental characteristic caused by the use of an alcoholic liquor by that
individual, if that physical or mental characteristic prevents that individual from performing the duties of his
or her job.

(g) "Person” includes an individual, agent, association, corporation, joint apprenticeship committee,
joint-stock company, labor union, legal representative, mutual company, partnership, receiver, trust, frustee in
bankruptey, unincorporated organization, this state, or any other legal, commercial, or governmental entity or
agency.

(h) "Person with a disability" or "person with disabilities” means an individual who has 1 or more
disabilities.

(i} "Political subdivision" means a county, city, village, township, school district, or special district or
authority of this state. )

(j) "State average weckly wage" means the state average weckly wage as determined by the Michigan
employment security commission under section 27 of the Michigan employment security act, 1936 (Ex Sess)
PA 1, MCL 421.27.

(k) "Temporary employee” means an employee hired for a position that will not exceed 90 days in
duration.

(/) "Unrelated to the individual's ability" means, with or without accommodation, an individual's disability
does not prevent the individual from doing 1 or more of the following:

({) For purposes of article 2, performing the duties of a particular job or position.

(#) For purposes of article 3, utilizing and benefiting from a place of public accommedation er public
service. :

(#if) For purposes of article 4, utilizing and benefiting from educational opportunities, programs, and
facilities at an educational institution.

(iv) For purposes of article 5, acquiring, renting, or maintaining property.

History: 1976, Act 220, Eff. Mar. 31, 1977—Am. 1980, Act 478, Imd. Eff. Jan. 20, 1981;—Am. 1990, Act 121, Imd. Eff. Tune 25,
1990;—Am. 1992, Act 123, Imd. Eff. June 29, 1992;—Am, 1998, Act 20, Imd. Eff. Mar. 12, 1998;—Am. 1999, Act 201, Eff. Mar. 10,
Rendered Thursday, December 8, 2021 Page 1 Michigan Compiled Laws Complete Through PA 120 of 2021
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2000.

Compiler's note: Enacting section 1 of Act 201 of 1999 provides;
“Enacting section 1. This amendatory act is curative and intended to correct any misinterpretation of legislative intent in the court of
appeals decision in Doe v Department of Corrgetions, 236 Mich App 801 (1999). This lepislation further expresses the original intent of

the legislature that an individual serving a sentence of imprisonment in a state or county correctional facility is not within the purview of
this act.”
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PERSONS WITH DISABILITIES CIVIL.RIGHTS ACT (EXCERPT)
Act 220 of 1976

37.1102 Opportunity guaranteed; civil right; accommodation of person with disability; undue
hardship.

Sec. 102, (1) The opportunity to obtain employment, housing, and other real estate and full and equal
utilization of public accommodations, public services, and educational facilities without discrimination
because of a disability is guaranteed by this act and is a civil right.

(2) Except as otherwise provided in article 2, a person shall accommodate a person with a disability for
purposes of employment, public accommodation, public service, education, or housing unless the person
demonstrates that the accommodation would impose an undue hardship.

History: 1976, Act 220, Eff. Mar. 31, 1977—Am. 1980, Act 478, Imd. Eff. Jan. 20, 1981;—Am. 1990, Act 121, Imd. Eff. June 25,
1990:—Am. 1998, Act 20, Imd. Eff. Mar. 12, 1998.
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