Former Justice Cavanagh on
Pioneering the Collaboration with
Tribal Courts

“The aims are still the same. | think the
main effort still has got to be in educating
state court judges and courts about the
existence of tribal courts about how we can
work together.”

So says retired Michigan Supreme Court
Justice Michael Cavanagh about the
importance of bringing these courts
together. It was while he served as

Chief Justice from 1991 to 1995, that his
involvement with the tribal courts began.
He was at a conference of chief justices
and conversed with a representative of the
National Center for State Courts.

“We got talking about tribal courts. That
was his area of expertise. He noted that
Michigan, at that time, had eight federally
recognized tribes. He offered a grant if | was
interested in establishing a Michigan Indian
Tribal Court - State Trial Court Forum. | told
him | was,” recalled Justice Cavanagh.

He began to establish a relationship
between tribal, state, and federal courts.
He wanted to educate judges and
courts around the state about tribal
courts, specifically their procedures and
practices. The goals were to establish

a more dependable form of unity and
communication among the three court
systems.
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“Frankly, back then, | was somewhat
embarrassed as to how little | knew about
Michigan’s tribal courts, and the fact that
the vast majority of state court judges were
equally uninformed about it,” he remarked.
“That was the start, and we convened the
first Michigan Indian Tribal Court - State
Trial Court Forum with representatives from
the tribal courts.”

Justice Cavanagh says Chief Judge
Michael Petoskey of the Pokagon Band of
Potawatomi and the Match-E-Be-Nash-
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She-Wish Band of Pottawatomi, was very
influential in the establishment of the Forum
and they became fast friends while working
on a solution together. He says that the first
Indian Tribal Court — State Trial Court Forum
set the foundation for where the state of
Michigan is today.

In 1992, the first Forum met four times over
the course of a year. However, nothing
formal was established
and the Forum was
restricted to one year.

As Justice Cavanagh
continued to build
relationships among
tribal and state courts, it
was his goal to reestablish
a Forum in the future.
With the help of Justice
Cavanagh and others,

the Michigan Tribal

State Federal Judicial
Forum was established

in 2014. Unlike the
original, today’s Forum
now includes federal
representatives.

“I think what the first Forum accomplished
was very significant, and there has been a
consistent effort since that time through the
State Bar of Michigan to increase awareness
of tribal courts,” explained Justice Cavanagh.
“All of our tribal courts, their judges, their
court rules, and their constitutions are
outlined in the annual Bar Journal. Any
lawyer having a matter before the tribal

“The aims are still the same.
| think the main effort still
has got to be in educating
state court judges and
courts about the existence
of tribal courts about how

we can work together.”

-Justice Cavanagh

court can look in the Bar Journal and
become familiar with the court rules and
constitution of that tribe.”

Another significant accomplishment of that
first Forum was persuading the Supreme
Court to adopt a court rule providing for
reciprocity in recognition of tribal court
judgments. With any tribe that recognizes
state court judgments, the state would
recognize tribal court
judgments.

One major outcome

of this relationship,
according to Justice
Cavanagh, is that with
recognition of state
courts on behalf of the
tribal courts, millions of
dollars in outstanding
child support has been
recognized and paid for
from members of tribes
throughout the state.

“The tribe in effect

garnishes a certain

sum out of the wages
of members who have outstanding child
support and forwards it to the friend of the
appropriate court offices. That is an ongoing
effort,” he outlined. “The Grand Traverse Bay
Bands of Ottawa and Chippewa Indians for
example, have a pretty healthy record of
child support enforcement.”
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While the first Forum in 1992 had significant
accomplishments, the collaboration
between tribal, state, and federal courts

has ongoing determination. There are

still efforts in which the different courts

are collaborating together to learn from
similarities and differences.

Washtenaw County Circuit Court Judge
Timothy Connors is currently the co-chair of
what is now known as the Michigan Tribal
State Federal Judicial Forum, along with
Chief Judge Allie Greenleaf Maldonado

of the Little Traverse Bay Bands of Odawa
Indians.

In Ann Arbor, Judge Connors has
implemented a peacemaking court that

is modeled after tribal court systems. The
motive in a peacemaking court, as with
tribal courts, is to establish a solution to the
issue that both parties can find satisfactory.
The state systems use mediation very
extensively, which approaches a similar
type of solution to dealing with problems.
Justice Cavanagh says Judge Connors’
efforts involving the peacemaking court
model are steps in the right direction.

“I have always maintained that our state
courts can benefit greatly from becoming
familiar with tribal court procedures

and practices and the peacemaking
model. In our state court system, it's an
adversarial system, somebody has to

win and somebody has to lose,” he said.
“The tribal court system, the peacemaking
model, is not like that. It’s less formal and
rigid and hidebound by court rules as our
state system is. It seeks to bring the parties
together and come up with a solution to the
problem that both parties can accept.”

Justice Cavanagh says that in tribal courts,
one way of finding a solution to an issue
would be to get the family involved.

“It wouldn’t be unusual for a tribal judge in a
juvenile delinquent matter to say, ‘l want to
know what this child’s grandmother would
have to say about this, what she thinks the
problem is, or how she thinks this could be
resolved. They try to get down to the basics
and find out what the root of the problem is.
| think the state system can benefit greatly
along those lines,” he shared.

Creating the relationship that was built
upon the first Tribal State Court Forum has
allowed for both tribal and state courts to
learn from each other. The overall success
from the Forum has been exemplified in the
developing relationship and trust among
the separate courts.

Overall, Justice Cavanagh remarked, “I think
we have come a long way, but I still think we
have a way to go.” &
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