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STATE OF MICHIGAN 
JUDICIAL DISTRICT 

JUDICIAL CIRCUIT 

COUNTY PROBATE 

Original M Court 
1st copy - Defendant 

· SI.I\VI.M0!'1S AND COMPLAINT 

2nd copy - ?!air.tiff 
3rd copy M Return 

CASE NO. 
Court of Claims No. MZ 

Court address 

925 W. Ottawa St., P.O. Box 30185 LansinJMJ!48909; : l, 
Court telephone no. 

( 517) 3 73-0807 

! Plalntlffs name(s), address(es), and te"Jephone no(s). 

DAVID A. MAPLES 

Plaintiffs attorney, bar no., address, and telephone no, 

MARK R. BENDURE (P23490) 
15450 B. Jefferson Ave., Suite 110 
,Grosse Pointe Park, Mi 48230 

l 
~-······------

! Defendant's name(s), address(es), and telephOne no{s}. 

:''STATE OF MICHIGAN 

STATE OF MICHIGAN 
I OFFICE OF ATTORNEY GENERAL 
'525 W. OTTAWA ST. 
LANSING, MI 48993 

[ SUMMONS I NOTICE TO THE DEFENDANT: In the name of the people of the State of Michigan you are notified: 
1. You are being sued. 
2. YOU HAVE 21 DAYS after receiving this summons to file a written answer with the court and serve a copy on the other party 

or take other lawful action with thecourt(28 days if you were served by mail oryouwereservedoutsidelhisstate). (MCR2.111[CD 

3. If you do not answer or take other action within the time allowed, judgment may be entered against you for the relief demanded 
in the complaint. 

Issued 

J Court:Jerome w. Zimmer Jr. 
L__:=::__t_;L.2'±=L...i.-L-_::'.':_---'--'--=~1 ...... --'----'---_;:_;;.:;.;:..;:::_;;_:_:....==:..:.:.::..:,.:.::::_:_=..;..!......._ ---~ 
~h!s summons is invallti unless served on or before Its expiration date. This document fYiUSt be sealed by the sea! of the court 

@§Mf'.LAINT I Instruct/on: The following Is Information that Is required ta be In the caption of eve,y complaint and is to be completed 
by the plaintiff. Actual a/legations and the claim for relief must be stated on additional complaint pages and attached to this form. 

This is a business case in which all or part of the action includes a business or commercial dispute under MCL 600.8035. 
Family Division cases 

There is no other pending or resolved action within the jurisdiction oil he family division of circuit court involving the family or family 
members of the parties. 

OAn action wtthin the jurisdiction of the family division of the circuit court involving the family or family members o!the parties has 
been previously filed in Court. 

The action [] remains · : is no longer pending. The docket number and the judge assigned to the action are: 

Docket no. Judge Bar no, 

General Civil Cases 
~ There is no other pending or resolved civil action arising out of the same transaction or occurrence as alleged in the complaint. 
CA civil action between these parties or other parties arising out of the transaction or occurrence alleged in the complaint has 

been previously filed in . Court. 
The action D remains is no longer pending. The docket number and the judge assigned to the action are: 

[VENUE I 
Plalntlff(s) residence (include city, township, or vUlage) 

29129 Sunnydale, Livonia, Ml 48125 
I Defendant(s) residence (fflclude city, lownsh!p, or vUlage) 

, State of Michigan 
~------~--=- ~~--~ ·---·--=~------.,,----------------i Place where action arose or bugir1ess conducted 

I Macomb County 

05/16/2017 
Date Signature ·of a orney/plalntiff 

If you require special accommodations to use the court because of a disability or if you require a foreign language interpreter to help 
you fully participate in court procec,dings, please contact the court immediately to make arrangements. 

MC 01 (5115) SUMMONS AND COMPLAINT MGR 2.102(8)(11). MCR 2.104. MGR 2.105. MCR 2.107, MGR 2.113(C)(2)(a), (b), MGR 3.206(A) 
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I PROOF OF SERVICE I 

SUMMONS AND COMPLAINT 
Case No. Court of Claims No. 

TO PROCESS SERVER: You are to serve the summons and complaint not later than 91 days from the date of filing or the date 
of expiration on the order for second summons. You must make and file your return with the court clerk. If you are unable to complete 
service you must return this original and all copies to the court clerk. 

I CERTIFICATE/ AFFIDAVIT OF SERVICE/NONSERVICE I 

0 OFFICER CERTIFICATE OR 0 AFFIDAVIT OF PROCESS SERVER 
I certify that I am a sheriff, deputy sheriff, bailiff, appointed 
court officer, or attorney for a party (MCR 2.104[A][2]), and 

Being first duly sworn, I state that I am a legally competent 
adult who is not a party or an officerof a corporate party, and 

that: (notarization not required) that: (notarization required) 

D I served personally a copy of the summons and complaint, 
D I served by registered or certified mail (copy of return receipt attached) a copy of the summons and complaint, 

togetherwith -=-----------------------------------
Ust all documents served with the Summons and Complaint 

--------------------------------- on the defendant(s): 

Defendant's name Complete address(es) of service Day, date, time 

DI have personally attempted to serve the summons and complaint, togetherwith any attachments, on the following defendant(s) 
and have been unable to complete service. 

Defendant's name Complete address(es) of service Day, date, time 

I declare that the statements above are true to the best of my information, knowledge, and belief. 

Service fee Miles traveled Mileage fee Total fee 
Signature 

$ $ $ Name (type or print) 

Title 

Subscribed and sworn to before me on _________ _ 
Date 

_ ____________ County, Michigan. 

My commission expires: __________ Signature: ---------------------
Date Deputy court clerk/Notary public 

Notary public, State of Michigan, County of.==============-, 

I ACKNOWLEDGMENT OF SERVICE I 
I acknowledge that I have received service of the summons and complaint, together with 

Attachments 

_________________ on~=~~---------------------
Day, date, time 

------------------- on behalf of __________________ _ 
Signature 
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STATE OF MICHIGAN 
IN THE COURT OF CLAIMS 

DAVID A. MAPLES, 

Plaintiff, 

vs. 

STATE OF MICHIGAN, 

Defendant. 

MARK R. BENDURE (P23490) 
Bendure & Thomas, PLC 
Attorneys for Plaintiff 
15450 E. Jefferson Avenue, Suite 110 
Grosse Pointe Park, MI 48230 
(313) 961-1525 
bendurelaw@cs.com 

-MZ 

RACINE M .. MILLER (P726 l 2) 
We Fight The Law, PLLC 
Attorneys for Plaintiff 
17600 Northland Park Ct., Ste. 210 
Southfield, MI 48075 
(248) 443-9030 
racine.michelle@gmail.com 

--~-------------------------~/ 
VERIFIED COMPLAINT 

Plaintiff DAVID A. MAPLES, through his attorneys, BENDURE & THOMAS, 

PLC, and WE FIGHT THE LAW, PLLC, states by way of Complaint that: 

Parties and Jurisdiction 

1. This Complaint is brought pursuant to MCL 691.1751, et seq., the 

Wrongful Imprisonment Compensation Act ("the Act"). 

2. Pursuant to MCL 691.1753, this action is brought against the State in the 

Court of Claims. 

3. Plaintiff is eligible for compensation under the Act because: 
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(a) Plaintiff was convicted of I or more crimes under the law of this 

State, was sentenced to a term of imprisonment in a State 

correctional facility for the crime or crimes, and served at least part 

ofthe sentence. 

(b) Plaintiffs judgment of conviction was reversed or vacated and 

either the charges were dismissed or the plaintiff was determined on 

retrial to be not guilty. 

(c) New evidence demonstrates that the Plaintiff did not perpetrate 

the crime and was not an accomplice or accessory to the acts that 

were the basis of the conviction. 

4. This action is timely under MCL 691.1757, as it is brought within 18 

months of the effective date of the Act. 

Coumt I - Recovery Under The Act 

5. Plaintiff adopts and incorporates by reference the allegations of paragraphs 

1 to 4, inclusive, of this Complaint, as ifrepeated verbatim. 

6. On or about August 4, 1993, Plaintiff was arrested for delivery of cocaine 

and conspiracy to deliver cocaine in Macomb County [see Maples v 

Stegall, 427 F3d 1020, 1023 (61
h Cir. 2005) (attached as Exhibit A and 

incorporated by reference)]. 

7. Two days later, on August 6, 1993, the Macomb County prosecutor filed 

formal charges against Plaintiff in Macomb County Circuit Court. 

8. Plaintiff was not brought to trial until September 20, 1995. 

2 
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9. Between the time he was charged and the time of trial, Plaintiff contended 

that he was not guilty and, in addition, filed or concurred in motions to 

dismiss the criminal charges on grounds of entrapment and denial of his 

right to a speedy trial. 

10. Due to the delay in scheduling his trial, Plaintiff was not able to obtain the 

testimony of two critical witnesses who would testify in support of Plaintiff 

· in the defense of the charges [see Maples v Stegall, 427 F3d 1020, 1032-

1034 (6th Cir. 2005) (Ex. A)]. 

11. Having been denied the ability to present the testimony of two critical 

defense witnesses, Plaintiffs attorney recommended that Plaintiff plead 

guilty, assuring Plaintiff, incorrectly, that Plaintiff would then be able to 

challenge on appeal the denial of his motions to dismiss on entrapment and 

speedy trial grounds. 

12. As the Michigan Court of Appeals held by Opinion of November 4, 1997, 

the guilty plea was· deemed, under Michigan law, to waive the right to 

challenge the denial of Plaintiffs dismissal motions. 

13.Accordingly, the United States Court of Appeals for the Sixth Circuit held 

that Plaintiff had been denied effective assistance of counsel in being 

encouraged to plead guilty under the mistaken belief that his conviction 

could be reviewed and reversed on appeal despite the guilty plea [Maples v 

Stegall, 340 F3d 433 (6th Cir. 2003) (attached Ex. B, incorporated by 

reference) J. 

3 
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14. It has been determined by the United States Court of Appeals for the :Sixth 

Circuit that Plaintiff was denied a speedy trial and was prejudiced by the 

inability to present exculpatory evidence (Ex. A, Ex. B). 

15. The charges against Plaintiff have been dismissed [ see Ex. C, attached and 

incorporated by reference]. 

16. The dismissal arose from "new evidence" as that term is defined in Section 

2(b) of the Act, MCL 691.l 752(b): "any evidence that was not presented in 

the proceedings leading to plaintiffs conviction"; i.e. the exculpatory 

testimony that Plaintiff could not present due to the unconstitutional denial 

of his right to a speedy trial (see letter and Affidavits of James Murphy, 

attached as Exhibits D, E, and F and incorporated by reference. 

17. As a result of the conviction, Plaintiff was imprisoned in state correctional 

facilities for a period of time known by Defendant, whose records are 

incorporated by reference, from approximately May 23, 1994 to March of 

2003. 

18. To summarize, and as shown by the allegations in this Complaint and the 

documents attached and incorporated by reference: 

(a) The plaintiff was convicted of 1 or more crimes under the law of 

this state, was sentenced to a term of imprisonment in a state 

correctional facility for the crime or crimes, and served at least 

part of the sentence. 

4 
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(b) The plaintiff's judgment of conviction was reversed or vacated 

and either the charges were dismissed or on retrial the plaintiff was 

found to be not guilty. 

( c) New evidence demonstrates that the plaintiff was not the 

perpetrator of the crime or crimes and was not an accessory or 

accomplice to the acts that were the basis of the conviction and 

resulted in a reversal or vacation of the judgment of conviction, 

dismissal of the charges, finding of not guilty, or gubernatorial 

pardon. 

19.Plaintiff seeks judgment in the full amount recoverable under the Act, 

including $50,000 per year for each year imprisoned, reimbursement of any 

amount paid to the state, attorney fees and expenses. 

WHEREFORE, Plaintiff prays that the Court enter judgment for hlm, against the 

State of Michigan, in , ~amount to which he is deemed entitled under the Act. 

I \ • 
I 

\ 
~,.,.::;_ < J 

1·-,1--0 

I':. 

Dated: J./ -;l,,,() - /..::J-

5 

' N 
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Respectfully Submitted, 

/ 

URE (P23490) 
Bendure & Thomas, PLC 
Attorneys for Plaintiff 
15450 E. Jefferson Avenue, Suite 110 
Grosse Point.e Park, MI 48230 
(313) 961-1525 
bendurelaw@cs.com 

6 

~ .. !._,~ fo-MM 
RACINE M. MILLER (P72612) 
We Fight The Law, PLLC 
Attorneys for Plaintiff 
17600 Northland Park Ct., Ste. 21 O 
Southfield, MI 48075 
(248) 443-9030 
racine.michelle@gmail.com 
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Caution 
As of: February 16, 2017 9:10 AM EST 

Maples v. Stegall 

United States Court of Appeals for the Sixth Circuit 

May 31, 2005, Argued; October 25, 2005, Decided; October 25, 2005, Filed 

File Name: 05a0425p.06 

No. 04-1880 

Reporter 
427 F,3d 1020 *; 2005 U.S. App. LEXIS 22996 **; 2005 FED App. 0425P (6th Cir.)*** 

DAVID A. MAPLES, Petitioner-Appellant, v. 
JIMMY STEGALL, Warden, Respondent
Appellee. 

Subsequent Hnstory: Subsequent civil 
proceeding at, Complaint dismissed at Maples 
v. Marlinga, 2007 U.S. Dist. LEXIS 95147 ( 
E.D. Mich., Dec. 28, 2007) 

Prior History: [**1] Appeal from the United 
States District Court for the Eastern District of 
Michigan at Detroit. No. 00-71718. Victoria A. 
Roberts, District Judge. 
Maples v. Stegall, 340 F.3d 433, 2003 U.S. 
App. LEXIS 16902 (6th Cir.) (6th Cir. Mich., 
2003) 

Core Terms 
co-defendant, entrapment, speedy trial right, 
delays, joined, speedy trial, trial court, district 
court, weigh, speedy trial claim, trial date, 
sentence, motions, cases, unavailability, 
continuance, presumptively prejudicial, 
suggests, days, adjudicated, prejudiced, 
motion to dismiss, actual prejudice, 
circumstances, incarceration, impairment, 
pretrial, factors, argues, arrest 

Case Summary 

Procedural Posture 
The case was before the court on a second 

appeal from the United States District Court for 
the Eastern District of Michigan which on 
remand denied petitioner inmate's petition for a 
writ of habeas corpus. Respondent warden 
opposed the petition. 

Overview 
The inmate and his co-defendant were 
arrested for delivery of and conspiracy to 
distribute cocaine. The inmate claimed he was 
denied effective assistance of counsel based 
on his counsel's failure to assert his Sixth 
Amendment speedy trial rights. The warden 
claimed that the inmate was partially 
responsible for the delay and that any delay 
caused by the state was not done in bad faith 
or for purposes of harassment and thus was 
not attributable to the state. The appellate 
court found that the inmate suffered a delay of 
25 months, 22-24 months ·Of which could be 
attributed to the state. The inmate repeatedly 
asserted his right to a speedy trial. The inmate 
suffered actual prejudice by the delay because 
his continued incarceration harmed his liberty 
interest in that he was denied a consecutive 
sentence under Mich. Comp. Laws § 
333.7401 (3) and he suffered anxiety and 
concern. The inmate was unable to present 
certain witnesses on behalf of his defense due 
to the delay. Because the inmate's speedy trial 
claim had merit, he was prejudiced by his 
counsel's deficient performance in advising 
him that he could simultaneously take the 

MARK BENDURE 
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427 F.3d 1020, *1020; 2005 U.S. App. LEXIS 22996, **1; 2005 FED App. 0425P (6th Cir.), '**Cir.) 

guilty plea and retain his speedy trial claim for 
appeal. 

Outcome 
The judgment was reversed, and the case was 
remanded to the district court with directions to 
issue the writ of habeas corpus and for further 
proceedings consistent with this opinion. 

lexisNexis® Headnotes 

Criminal Law & 
Procedure > ... > Review > Standards of 
Review > General Overview 

HN1[.il..] Under the Antiterrorism and Effective 
Death Penalty Act of 1996 (AEDPA), a federal 
habeas court may grant an application for a 
writ of habeas corpus on behalf of a state 
prisoner only where a claim adjudicated on the 
merits in state court: (1) resulted in a decision 
that was contrary to, or involved an 
unreasonable application of, clearly 
established federal law, as determined by the 
Supreme Court of the United States; or (2) 
resulted in a decision that was based upon an 
unreasonable determination of the facts in light 
of the evidence presented in the state court 
proceeding. 28 U.S.C.S. § 2254(d). 

Constitutional Law > ... > Fundamental 
Rights > Criminal Process > Assistance of 
Counsel 

Criminal Law & Procedure > ... > Standards of 
Review > De Novo Review > General Overview 

Criminal Law & 
Procedure > ... > Jurisdiction > Cognizable 
Issues > General Overview 

HN2[&] Whether a habeas petitioner was 
deprived of his right to effective assistance of 
counsel is a mixed question of law and fact 
that is reviewed de nova. 

Constitutional Law> ... > Fundamental 
Rights > Criminal Process > Assistance of 
Counsel 

Criminal Law & 
Procedure > .... > Review > Standards of 
Review > General Overview 

HN3[&] In determining whether a defendant 
was prejudiced by his counsel's ineffective 
assistance, a habeas court reviews the merits 
of his underlying claim. 

Constitutional Law> ... > Fundamental 
Rights > Criminal Process > Speedy Trial 

Criminal Law & Procedure > Trials > Defendant's 
Rights > Right to Speedy Trial 

Criminal Law & Procedure > ... > Standards of 
Review > Clearly Erroneous Review > General 
Overview 

Criminal Law & Procedure > ... > Standards of 
Review > De Novo Review > General Overview 

HN4[!:.] In determining the merits of a speedy 
trial claim, an appellate court reviews 
questions of law de novo, and questions of fact 
under the clearly erroneous standard. 

Constitutional Law> ... > Fundamental 
Rights > Criminal Process > Speedy Trial 

Criminal Law & Procedure > Trials > Defendant's 
Rights > Right to Speedy Trial 

HN5[!:.] The Sixth Amendment guarantees that 
in all criminal prosecutions, the accused shall 
enjoy the right to a speedy trial and public trial. 
U.S. Const. amend. VI. The right to a speedy 
trial applies to the states through the 
Fourteenth Amendment. 

MARK BENDURE 
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427 F.3d 1020, *1020; 2005 U.S. App. LEXIS 22996, "1; 2005 FED App. 0425P (6th Cir.), *"Cir.) 

Constitutional Law > ... > Fundamental 
Rights > Criminal Process > Speedy Trial 

Criminal Law & Procedure > Trials > Defendant's 
Rights > Right to Speedy Trial 

HN6[&] The United States Supreme Court has 
articulated four factors that must be 
considered in determining whether the right to 
a speedy trial has been violated: (1) whether 
the delay was uncommonly long; (2) the 
reason for the delay; (3) whether the 
defendant asserted his right to a speedy trial; 
and (4) whether prejudice resulted to the 
defendant. No one of these factors constitutes 
a necessary or sufficient condition to the 
finding of a deprivation of the right of speedy 
trial. Rather, they are related factors and must 
be considered together with such other 
circumstances as may be relevant. 

Constitutional Law> ... > Fundamental 
Rights > Criminal Process > Speedy Trial 

Criminal Law & Procedure > Trials > Defendant's 
Rights > Right to Speedy Trial 

HN7[&] With regard to a claim of violation of a 
defendant's right to a speedy trial, the length of 
the delay is a threshold requirement. If the 
length of the delay is not "uncommonly long," 
then judicial examination ends. The length of 
the delay is measured from the date of the 
indictment or the date of the arrest, whichever 
is earlier. A delay approaching one year is 
presumptively prejudicial and triggers 
application of the remaining three factors. 

Constitutional Law > ... > Fundamental 
Rights > Criminal Process > Speedy Trial 

Criminal Law & Procedure> Trials> Defendant's 
Rights > Right to Speedy Trial 

HNB[&] With regard to a claim of violation of a 
defendant's right to a speedy trial, the second 

factor that the United States Supreme Court 
advises courts to consider is the reason for the 
delay. In considering this factor, courts weigh 
some reasons more heavily than others. For 
instance, government delays motivated by bad 
faith, harassment, or attempts to seek a 
tactical advantage weigh heavily against the 
government, while "more neutral" reasons 
such as negligence or overcrowded dockets 
weigh against the state less heavily. The 
purpose of the inquiry is to determine whether 
the government or the criminal defendant is 
more to blame for the delay. 

Constitutional Law> ... > Fundamental 
Rights > Criminal Process > Speedy Trial 

Criminal Law & Procedure > Trials > Defendant's 
Rights > Right to Speedy Trial 

HN9[.t.] 18 U.S.C.S. § 3161(h)(7) holds 
excludable a reasonable period of delay when 
the defendant is joined for trial with a 
codefendant as to whom the time for trial has 
not run and no motion for severance has been 
granted. Under the Speedy Trial Act, one 
speedy trial clock governs co-defendants, so 
the excludable delay of one defendant is 
ascribed to that of all of his codefendants. 

Constitutional Law> ... > Fundamental 
Rights > Criminal Process > Speedy Trial 

Criminal Law & Procedure > Trials > Defendant's 
Rights > Right to Speedy Trial 

HN10[.t.] With regard to a defendant's right to 
a speedy trial, the United States Court of 
Appeals for the Sixth Circuit holds that under 
the statutory analysis, a co-defendant's 
interlocutory appeal disadvantages the 
defendants, as an exclusion applicable to one 
defendant applies to all co-defendants. In 
analyzing the constitutional claim, however, 
the second Barker factor, reason for the delay, 

MARK BENDURE 
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427 F.3d 1020, '1020; 2005 U.S. App. LEXIS 22996, "1; 2005 FED App. 0425P (6th Cir.), '"Cir.) 

does, however, favor the other defendants 
right to a speedy trial. 

Constitutional Law > ... > Fundamental 
Rights > Criminal Process> Speedy Trial 

Criminal Law & Procedure > Trials > Defendant's 
Rights > Right to Speedy Trial 

HN11[&] With regard to a defendant's right to 
a speedy trial, ultimately, the responsibility for 
countenancing a co-defendant's delays must 
rest with the trial court. 

Constitutional Law > ... > Fundamental 
Rights > Criminal Process > Speedy Trial 

Criminal Law & Procedure > Trials > Defendant's 
Rights > Right to Speedy Trial 

HN1i2[&] In deciding whether delay caused by 
a co-defendant's motion should count, the 
United States Court of Appeals for the Sixth 
Circuit will examine whether the defendant 
objected to the continuance, whether the 
defendant moved the trial court to comply with 
speedy trial requirements, whether the 
defendant moved for release, and whether the 
defendant's position and interests are aligned 
with the co-defendant. 

Constitutional Law > ... > Fundamental 
Rights > Criminal Process > Speedy Trial 

Criminal Law & Procedure > Trials > Defendant's 
Rights > Right to Speedy Trial 

HN13[A] With regard to a defendant's right to 
a speedy trial, although "negligence and 
overcrowded dockets" do not weigh as heavily 
against the state as does bad faith, the 
government must ultimately bear the 
responsibility for such circumstances. 

Constitutional Law> ... > Fundamental 
Rights > Criminal Process > Speedy Trial 

Criminal Law & Procedure > Trials > Defendant's 
Rights > Right to Speedy Trial 

HN14[&] A defendant's assertion of his 
speedy trial right is entitled to strong 
evidentiary weight in determining whether the 
defendant is being deprived of the right. The 
Sixth Circuit recognizes a request for bail as 
the functional equivalent of the request for a 
speedy trial. 

Constitutional Law > ... > Fundamental 
Rights > Criminal Process > Speedy Trial 

Criminal Law & Procedure > Preliminary 
Proceedings > Bail > Revocation & Remission 

Criminal Law & Procedure> Trials> Defendant's 
Rights > Right to Speedy Trial 

HN15[;l.] In the Sixth Circuit, a request for 
reduction of bail is equivalent to a request for a 
speedy trial. 

Constitutional Law> ... > Fundamental 
Rights > Criminal Process > Speedy Trial 

Criminal Law & Procedure > Trials > Defendant's 
Rights > Right to Speedy Trial 

HN16[;l,] With regard to a defendant's right to 
a speedy trial, "presumptively prejudicial" for 
purposes of triggering the Barker four-factor 
inquiry is different from "presumptively 
prejudicial" for purposes of assessing the 
prejudice prong. The first only requires that the 
delay have approached one year. The latter 
concerns whether the delay was excessive. 

Constitutional Law > ... > Fundamental 

MARK BENDURE 
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Rights > Criminal Process > Speedy Trial 

Criminal Law & Procedure > Trials > Defendant's 
Rights > Right to Speedy Trial 

HN17[.!.] With regard to a defendant's right to 
a speedy trial, the United States Supreme 
Court holds that the accused need not point to 
"affirmative proof of particularized prejudice" in 
every case. Rather, the Supreme Court 
generally has recognized that excessive delay 
presumptively compromises the reliability of a 
trial in ways that neither party can prove or, for 
that matter, identify. 

Constitutional Law> ... > Fundamental 
Rights > Criminal Process > Speedy Trial 

Criminal Law & Procedure > Trials > Defendant's 
Rights > Right to Speedy Trial 

HN18[.!.] With regard to a defendant's right to 
a speedy trial, presumption of prejudice is not 
automatically triggered in every case in which 
there is a delay. When the accused is unable 
to articulate the harm caused by the delay, the 
reason for the delay helps determine whether 
the delay was presumptively prejudicial. For 
example, where the delay is due to state 
negligence, the weight courts assign to official 
negligence compounds over time as the 
presumption of evidentiary prejudice grows. 
Thus, a court's toleration of such negligence 
varies inversely with its protractedness, and its 
consequent threat to the fairness of the 
accused's trial. However, to warrant granting 
relief, negligence unaccompanied by 
particularized trial prejudice must have lasted 
longer than negligence demonstrably causing 
such prejudice. 

Constitutional Law > ... > Fundamental 
Rights > Criminal Process > Speedy Trial 

Criminal Law & Procedure > Trials > Defendant's 

Rights > Right to Speedy Trial 

HN19[.;!.] With regard to a defendant's right to 
a speedy trial, presumptive prejudice is part of 
the mix of relevant facts, and its importance 
increases with the length of the delay. 

Constitutional Law> ... > Fundamental 
Rights > Criminal Process > Speedy Trial 

Criminal Law & Procedure> Trials> Defendant's 
Rights> Right to Speedy Trial 

HN20[.!.] With regard to a defendant's right to 
a speedy trial, in the Sixth Circuit, no 
presumption has been found where delay due 
to government fault is considerably less than 
that in Graham or in Brown, or where the 
government can persuasively rebut the 
presumption by showing that the delay did not 
impair the defendant's defense. 

Constitutional Law> ... > Fundamental 
Rights > Criminal Process > Speedy Trial 

Criminal Law & Procedure > Trials > Defendant's 
Rights > Right to Speedy Trial 

HN21[.!.] The United States Supreme Court 
has identified three defense interests a court 
should consider when determining actual 
prejudice in speedy trial cases: (1) oppressive 
pretrial incarceration; (2) anxiety and concern 
of the accused; (3) the possibility that the 
defense will be impaired. Of these, the most 
serious is the last, because the inability of a 
defendant adequately to prepare his case 
skews the fairness of the entire system. If 
witnesses die or disappear during a delay, the 
prejudice is obvious. 

Criminal Law & 
Procedure > Sentencing > Consecutive 
Sentences 

MARK BENDURE 
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HN'22[A] Under Michigan law, a consecutive 
sentence will only be required if the first term 
of imprisonment is for the commission of 
another felony. Mich. Comp. Laws § 
333.7401(3) (1995). 

Constitutional Law > ... > Fundamental 
Rights > Criminal Process > Speedy Trial 

Criminal Law & Procedure > Trials > Defendant's 
Rights > Right to Speedy Trial 

HN23[A] With regard to a defendant's right to 
a speedy trial the frequency with which the 
defendant asserts his speedy trial right is 
probative indication of the prejudice he is 
suffering. 

Constitutional Law> ... > Fundamental 
Rights > Procedural Due Process > Scope of 
Protection 

Constitutional Law > ... > Fundamental 
Rights > Criminal Process > Compulsory 
Process 

HN24[&J Governmental conduct which 
amounts to a substantial interference with a 
witness's free and unhampered determination 
to testify will violate due process. While a 
prosecutor can warn a potential defense 
witness about the consequences of perjury, a 
prosecutor cannot threaten to reinstate 
previous charges against that witness. 

Counsel: ARGUED: Craig A. Daly, Detroit, 
Michigan, for Appellant. 

Laura Graves Moody, OFFICE OF THE 
ATTORNEY GENERAL, Lansing, Michigan, 
for Appellee. 

ON BRIEF: Craig A. Daly, Detroit, Michigan, 
for Appellant. 

Brad H. Beaver, OFFICE OF THE ATTORNEY 

GENERAL, Lansing, Michigan, for Appellee. 

Judges: Before: MOORE and COOK, Circuit 
Judges; GWIN, District Judge. ' 

Opinion by: James S. Gwin 

Opinion 

[*1022] [***1] GWIN, District Judge. This 
case comes before us on a second appeal, 
after we had earli.er remanded the case to the 
district court to address a single issue: 
whether, as part of Petitioner David Maples's 
ineffective-assistance-of-counsel claim, his 
Sixth Amendment speedy trial claim had merit. 
In his initial habeas petition, Petitioner claimed 
a violation of his right to effective assistance of 
counsel. He complained that his trial counsel 
provided ineffective assistance by advising him 
that his guilty plea reserved his [**2] speedy 
trial claim for appeal, when in reality it did not. 
Maples claims that, but for his counsel's 
deficient advice, he would have insisted on 
going to trial rather than plead guilty. 

[***21 We earlier found that trial counsel's 
performance had indeed been deficient. We 
also found that Petitioner had satisfied his 
burden to show a reasonable probability that, 
but for counsel's erroneous advice, he would 
have gone to trial. Maples v. Stegall, 340 F.3d 
433, 439-40 (6th Cir. 2003) (Maples I). As a 
result, we determined that "on the surface," 
Petitioner had satisfied the prejudice prong of 
the ineffective-assistance test outlined in 
Strickland v. Washington, 466 U.S. 668, 80 L. 
Ed. 2d 674, 104 S. Ct. 2052 [*1023] (1984); 
Hill v. Lockharl, 474 U.S. 52, 59, 88 L. Ed. 2d 
203, 106 S. Ct. 366 (1985). We also noted, 
however, that Hill advised us to consider the 
merits of the underlying claim in fully 
adjudicating the prejudice inquiry. Maples /, 
340 F.3d at 440. We therefore remanded to 

• The Honorable James S. Gwin, United States District Judge 
for the Northern District of Ohio, sitting by designation. 
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the district court to determine, in the first 
instance, the merits of Petitioner's speedy trial 
claim. 

Upon remand, the district court ruled in favor 
of the Respondent, [**3] finding that 
Petitioner's speedy trial claim had no merit and 
thus that Petitioner had suffered no violation of 
his right to effective assistance of counsel. We 
now REVERSE. 

I. BACKGROUND 

Petitioner David Maples ("Maples".) complains 
that Michigan violated his constitutional right to 
a speedy trial when it failed to bring him to trial 
until over two years after his arrest. The facts 
relevant to Petitioner's speedy trial claim are 
as follows: 

A. Initial Delays and Entrapment Motion 

On August 4, 1993, Petitioner and his co
defendant, James Murphy, were arrested for 
delivery of and conspiracy to distribute over 50 
grams of cocaine. The Petitioner was detained 
and remained in state custody. On August 6, 
1993, the state prosecutor filed the complaint 
and warrant. The state trial court set a trial 
date of October 19, 1993, but continued the 
trial until November trial call, at the request of 
co-defendant Murphy. Around this time, the 
court became aware that co-defendant Murphy 
was contemplating an entrapment defense. In 
its October 19, 1993 disposition continuing 
Maples's trial date, the courl: ordered Petitioner 
to file all motions within 10 days, and set co
defendant Murphy's entrapment [**4] hearing 
for the trial date. 

On November 2, 1993, in preparation for trial, 
Petitioner Maples filed a pretrial motion for 
supplemental discovery and a motion in limine. 
The motion in limine sought to exclude 
Petitioner's prior criminal record on grounds 
that it would prejudice Petitioner, particularly 
as he planned to testify at trial. Nothing 

suggests this motion was complicated or 
presented any unique issue. 

On December 9, 1993, the trial court continued 
the trial until January 11, 1994. 1 On January 
10, 1994, Petitioner moved to continue the trial 
date because his attorney was unavailable. 
This resulted in a short delay of only 9 days, 
as the trial was re-set for January 19, 1994. 

On January 19, 1994, the state trial court 
again continued the trial date until February 4, 
1994, at the co-defendant's request [**5] to file 
motions. On February 3, 1994, the eve of trial, 
co-defendant Murphy filed his entrapment 
motion. 2 A hearing on the co-defendant's 
entrapment motion began on February 4, 
1994, and continued on February 23-25, 1994, 
thereby delaying trial even further. The trial 
court then gave the state and co-defendant 
Murphy 30 days to file proposed [***3] 
findings of fact and conclusions of law. In 
contrast to Petitioner Maples, who remained in 
custody during this time, co-defendant Murphy 
was released on bond. 

[*1024] After beginning the hearing on co
defendant Murphy's entrapment defense on 
February 4, 1994, and continuing it on 
February 23-25, 1994, the state trial court 
scheduled argument on the entrapment motion 
on March 16, 1994, and ordered that 
transcripts [**6] be prepared. The hearing 
concluded on April 11, 1994, on which date 
Petitioner testified in support of the entrapment 
motion. On April 29, 1994, Petitioner joined the 
motion and filed a brief in support. On June 3, 
1994, the trial was continued again pending 

1 On December 9, 1993, Petitioner joined his co-defendant's 
motion for an alleged violation of the "12-day rule." Neither the 
record nor the parties' briefs explain what this 12-day rule 
refers to. 

2 Initially, Petitioner Maples did not join the motion. He only 
joined the motion on April 29, 1994, almost three months after 
co-defendant Murphy filed the motion and over six months 
after the court was aware that co-defendant was 
contemplating raising the defense. 
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the court's decision on the entrapment motion. 
It appears the co-defendant did not file a brief 
in support of the motion until June 2, 1994. On 
July 14, 1994, the trial court finally issued an 
opinion denying the Petitioner's and co
defendant's motion. The Michigan state court 
thus delayed the trial over five months to 
decide an entrapment claim. Petitioner 
remained in custody during most of that 
period. 

B. Petitioner's Motion for Release 

In the meantime, on April 8, 1994, Petitioner 
filed a motion for release on personal bond, 
arguing that he had been incarcerated for 250 
days without trial, well beyond the 180 days 
allowable under Michigan law. On April 11, 
1994, the court ordered the prosecution to file 
a written response to the motion within 10 
days. On April 29, 1994, Petitioner filed a 
motion for immediate release, noting that the 
prosecution had not yet filed its response. On 
May 5, 1994, the prosecutor filed an 
opposition [**7] to the motion for immediate 
release. On May 9, 1994, the court held a 
hearing and granted Petitioner's motion for 
immediate release. Petitioner, however, was 
sent directly to St. Clair County for a probation 
violation, and on May 23, 1994, was 
sentenced to 2 1/2 - 5 years in the Department 
of Corrections. Petitioner was re-incarcerated 
and spent the next seven months in the St. 
Clair County Jail. 

C. Summer 1994 - Summer 1995 

As mentioned, the state court adjourned the 
trial date of June 3, 1994, pending resolution 
of the entrapment motion, and finally ruled on 
that motion on July 14, 1994. On July 29, 
1994, the trial was continued yet again. 
Although the record is somewhat unclear, it 
appears that Michigan caused this 
continuance by failing to transport Petitioner 
Maples from the correctional institution to the 
trial. After continuing the trial in July 1994, it is 

nowhere clear why the trial court failed to 
reschedule the case for trial in August, 
September, or October 1994. 

On November 18, 1994, and again on 
December 7, 1994, co-defendant Murphy 
moved to adjourn the trial. Petitioner Maples 
did not join these motions to continue. Indeed, 
on .December 24, 1994, Petitioner wrote 
a [**BJ pro se letter to the trial court, 
requesting new counsel, and complaining that 
his counsel had not filed a speedy trial claim at 
the end of November. In early January 1995, 
Maples filed a pro se motion seeking dismissal 
for violations of the 180-day rule and his 
constitutional speedy trial right. 

On April 28, 1995, the Court re-set Petitioner's 
trial for June 22, 1995, due to trial in another 
matter. On June 27, 1995, the court continued 
the trial once again until August 29, 1995, 
providing no reason. On August 22, 1995, 
Petitioner again filed a motion to dismiss for 
violations of the 180-day rule and his 
constitutional speedy trial right. 

On August 29, 1995, the trial was again 
continued until September 19, 1995, because 
"plea negotiations failed." The Respondent 
admits that these plea negotiations involved 
co-defendant Murphy, not Maples. On 
September 19, 1995, co-defendant Murphy 
pied guilty. Also on September 19, 1995, the 
Court denied Petitioner's motion to dismiss. On 
September 20, [*1025] 1995, the date of 
Petitioner's trial, Petitioner reaffirmed his 
desire to reject the prosecution's plea offer. 
Petitioner also expressed his intention to call 
co-defendant Murphy as a witness. Thereafter, 
[**9] jury [***4] selection began. Before jury 
selection was complete, Petitioner again 
moved for dismissal based on a speedy-trial 
violation. Following jury selection, Petitioner 
pied guilty. 

II. STANDARD OF REVIEW 

MARK BENDURE 
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HN1['lf] Under the Antiterrorism and Effective 
Death Penalty Act of 1996 (AEDPA), a federal 
habeas court may grant an application for a 
writ of habeas corpus on behalf of a state 
prisoner only where a claim adjudicated on the 
merits in state court: 

(1) resulted in a decision that was contrary 
to or involved an unreasonable application 

' 
of, clearly established Federal law, as 
determined by the Supreme Court of the 
United States; or (2) resulted in a decision 
that was based upon an unreasonable 
determination of the facts in light of the 
evidence presented in the State court 
proceeding. 

28 u.s.c. § 2254(d) (1996). 

In Maples /, we determined that our review of 
Maples's ineffective-assistance-of-counsel 
claim was not circumscribed by the state 
court's conclusion - as normally required by 
AEDPA - because the state court had not 
adjudicated the matter on the merits. See 
Maples I, 340 F.3d at 437 (citing Wiggins v. 
Smith, 539 U.S. 510, 156 L. Ed. 2d 471, 123 
S. Ct. 2527 (2003)). [**10] We therefore 
reviewed the legal issue de novo. 

This case is again before us on a charge of 
ineffective assistance of counsel, and for the 
same reasons as in Maples /, we are not 
bound by any state court conclusion. We 
therefore review Maples's claim de novo. See 
Smith v. Hofbauer, 312 F.3d 809 (6th Cir. 
2003) HN2[?] ("Whether [Petitioner] was 
deprived of his right to effective assistance of 
counsel is a mixed question of law and fact 
that is reviewed de novo."} (citation omitted). 

HN3r:,) In determining whether Petitioner was 
prejudiced by his counsel's ineffective 
assistance, we review the merits of his 
underlying claim. See Maples I, 340 F.3d at 
440. HN4[?] In determining the merits of a 
speedy trial claim, we review questions of law 
de novo, and questions of fact under the 

clearly erroneous standard. United States v. 
Schreane, 331 F.3d 548, 553 (6th Cir. 2003). 

Ill. ANALYSIS 

HN5l"-'] The Sixth Amendment guarantees that 
"in all criminal prosecutions, the accused shall 
enjoy the right to a speedy trial and public 
trial." U.S. Const. amend. VI. The right to a 
speedy trial applies to the states through the 
Fourteenth Amendment. Klopfer v. North 
Carolina, 386 U.S. 213, 18 L. Ed. 2d 1, 87 S. 
Ct. 988 (1967). [**11] 

In Barker v. Wingo, 407 U.S. 514, 530, 33 L. 
Ed. 2d 101, 92 S. Ct. 2182 (1972), HN6rf] the 
Supreme Court articulated four factors that 
must be considered in determining whether the 
right to a speedy trial has been violated: (1) 
whether the delay was uncommonly long; (2) 
the reason for the delay; (3) whether the 
defendant asserted his right to a speedy trial; 
and (4) whether prejudice resulted to the 
defendant. No one of these factors constitutes 
a "necessary or sufficient condition to the 
finding of a deprivation of the right of speedy 
trial." Barker, 407 U.S. at 533. "Rather, they 
are related factors and must be considered 
together with such other circumstances as 
may be relevant." Id. 

A. Length of the Delay 

HN7r,F] The length of the delay is a threshold 
requirement. If the length of the delay is not 
"uncommonly long," then judicial examination 
ends. Doggett v. United States, 505 U.S. 647, 
652, 120 L. Ed. 2d 520, 112 S. Ct. 2686 
[*1026] (1992). The length of the delay is 
measured from the date of the indictment or 
the date of the arrest, whichever is earlier. 
United States v. Marion, 404 U.S. 307, 320, 30 
L. Ed. 2d 468, 92 S. Ct. 455 (1971); Redd v. 
Sowders, 809 F.2d 1266, 1269 [***5] (6th Cir. 
1987). [**12] A delay approaching one year is 
presumptively prejudicial and triggers 
application of the remaining three factors. 

MARK BENDURE 
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Doggett, 505 U.S. at 652 n.1. Here, Petitioner 
suffered a delay of approximately twenty-five 
(25) months between his arrest and the date of 
his trial and guilty plea. The Respondent does 
not dispute that this period meets the 
"uncommonly long" standard, particularly given 
the uncomplicated nature of the narcotics 
charge. We therefore proceed to examine the 
other three factors. 

B. Reason for the Delay 

HNB~ The second factor that Barker advises 
us to consider is the reason for the delay. In 
considering this factor, we weigh some 
reasons more heavily than others. For 
instance, government delays motivated by bad 
faith, harassment, or attempts to seek a 
tactical advantage weigh heavily against the 
government, while "more neutral" reasons 
such as negligence or overcrowded dockets 
weigh against the state less heavily. United 
States v. Schreane, 331 F.3d 548, 553-54 (6th 
Cir. 2003) (citing cases). The purpose of the 
inquiry is to determine "whether the 
government or the criminal defendant is more 
to blame for [the] delay." Doggett, 505 U.S. at 
651. [**13] 

Here, Respondent Stegall contends that, of the 
25-month delay, one-half was attributable to 
the Petitioner. Respondent further contends 
that the rest of the period, while not 
attributable to Petitioner, is also not 
attributable to the state, because the delay 
was motivated neither by bad faith nor 
harassment. Thus, at most, contends 
Respondent, this factor should be "neutral," 
weighing in neither party's favor. See United 
States v. Schreane, 331 F.3d 548, 554-55 (6th 
Cir. 2003) (finding that each of two roughly 
equal time periods favored a different party). 

We are unconvinced by Respondent's 
arguments. The delay in the first 9-10 months 
is only minimally attributed to Maples, instead 
largely caused by a combination of co-

defendant's requests for continuances and the 
Michigan trial court's unjustified delay in ruling 
on the entrapment motion. The remaining 
period is entirely attributable to the court's 
unexplained continuances. 

The Respondent argues that Petitioner is 
accountable for the initial 9- to 10-month delay, 
including the time it took the court to 
adjudicate the co-defendant's entrapment 
motion, because Petitioner eventually joined in 
co-defendant Murphy's [**14] entrapment 
defense. However, co-defendant Murphy did 
not actually file his motion to dismiss based on 
entrapment until February 3, 1994. Although in 
October 1993, the court was aware that co
defendant Murphy intended to present an 
entrapment defense, the docket clearly reflects 
that the court did not adjudicate the motion 
until after it was filed. Moreover, once the 
motion was filed, the trial court had ample time 
to rule before Maples joined, and his joining 
added nothing substantive to the issues at 
stake. Co-defendant Murphy filed the 
entrapment motion on February 3, 1994, and a 
hearing was begun the next day (also 
scheduled as the trial date). The Petitioner 
only joined the motion on April 29, 1994, 
almost three months after the motion was filed. 
Yet the Michigan trial court took until July 18, 
1994 to decide the motion. At most, Petitioner 
can be held responsible for the 2 1 /2-month 
period between April 29, 1994 and July 18, 
1994. 3 

[**15] [*1027] While in some cases the 
adjudication of pretrial motions justifies delay, 
in this case, there were very few motions, and 
nothing indicates that Defendant joined or filed 
them for purposes of delay. Compare· United 

'We do not decide under what circumstances one defendant 
who delays joining a codefendant's motion should be held 
responsible for the full amount of time taken in ruling on the 
motion. We leave that issue for another day. In this case, 
however, we find the delay substantial enough to attribute only 
the latter portion to Petitioner. 
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States v. Schlei, 122 F.3d 944, 987 (11th Cir. 
1997) (over 100 pretrial motions filed) and 
United States v. O'Dell, 247 F.3d 655, 668 (6th 
Cir. 2001) (parties' motions "all submitted to 
some strategic end"). Indeed, in the midst of 
the entrapment adjudication, Petitioner moved 
for personal bond, thus asserting his speedy 
trial right. This assertion, although also 
analyzed [***6] under a separate inquiry, 
functions as a factor in his favor during this 
time period. See Schreane, 331 F.3d at 555 
(counting defendant's failure to assert speedy 
trial right a reason weighing against the 
defendant in balancing the second factor). 

The Respondent further suggests that any 
delay caused by the co-defendant, including 
delays related to the adjudication of the 
entrapment motion, should be weighed against 
the Petitioner and in the state's favor. In 
contending that the Petitioner should be 
saddled with the delay occasioned by his co
defendant, [**16] Respondent relies on cases 
interpreting the Speedy Trial Act and argues 
that reasonable delay attributable to the co
defendant should be attributable to Petitioner. 
See HN9[".i'] 18 U.S.C. § 3161 (h)(7) (holding 
excludable "[a] reasonable period of delay 
when the defendant is joined for trial with a 
codefendant as to whom the time for trial has 
not run and no motion for severance has been 
granted"); United States v. Cope, 312 F.3d 
757, 776-77 (6th Cir. 2002) (stating that, under 
Speedy Trial Act, one speedy trial clock 
governs co-defendants, so "the excludable 
delay of one defendant is ascribed to that of all 
of his codefendants") ( citing United States v. 
Culpepper, 898 F.2d 65, 66-67 (6th Cir. 
1990)). 

We have found no cases that state definitively 
that the same principle should be applied in 
the context of a constitutional speedy trial 
claim. 4 A few cases addressing both the 

4 The district court cited to United States v. DeJesus, 887 F.2d 

statutory and the constitutional claim simply 
seem to take for granted, with no forceful 
discussion, that the co-defendant's delays 
implicate the defendant in the constitutional 
analysis as well. See, e.g., United States v. 
Vasquez, 918 F.2d 329 (2d Cir. 1990) [**17] 
(after in-depth analysis of statutory 
requirement that defendant must move to 
sever before co-defendant's delays will be 
found unreasonable, concluding perfunctorily 
that reason for delay favored government in 
constitutional analysis, because "most of the 
26 months at issue was consumed by 
consideration of defendants' various pretrial 
motions"); United States v. Fuller, 942 F.2d 
454 (8th Cir. 1991) (failing to separately 
address constitutional claim after finding, 
under statutory analysis, that "any delay 
caused in this particular case was due in fact 
to the co-defendants' various motions before 
trial and was reasonable"); Smith v. Richards, 
1992 U.S. App. LEXIS 3043 (7th Cir. 1992) 
(implicitly applying state statutory requirement 
that a defendant object to co-defendant's 
requests for continuance, in rejecting 
petitioner's [*1028] argument, under 
constitutional analysis, that continuances were 
not properly attributed to him). 

[**18] Although the above-cited cases do 
contain a measure of logic, contrary authority 
in this circuit suggests a defendant is not 
necessarily responsible for his co-defendant's 
decisions. In United States v. Holyfield, 802 
F.2d 846 (6th Cir. 1986), we concluded HN10[ 
".i'] that under the statutory analysis, a co
defendant's interlocutory appeal 
disadvantaged the defendants, as "an 

114, 116 n.1 (6th Cir. 1989), reasoning that the statutory 
requirement extends to the constitutional analysis, because "a 
claim which passes muster under the Speedy Trial Act 
generally satisfies the requirements of the Sixth Amendment 
right to a speedy trial." J.A. 189. This general reasoning does 
not convince us that every requirement of the Speedy Trial Act 
applies as well to the constitutional analysis. Moreover, there 
is no Indication here that the delay would in fact survive the 
Speedy Trial Act. 
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exclusion applicable to one defendant applies 
to all co-defendants." Id. at 847 (quoting 
United States v. Edwards, 201 U.S. App. D.C. 
1, 627 F.2d 460, 461 (D.C. Cir. 1980)). In 
analyzing the constitutional claim, however, we 
stated: 

The second [Barker] factor, reason for the 
delay, does, however, favor the Holyfields. 
The delay was caused by a codefendant's 
appeal and was not induced by them nor 
did it involve them. They could have been 
tried soon after the first indictment. The 
government, however, chose to wait. 

Id. at 848; see also United States v. Graham, 
128 F .3d 372, 37 4 (6th Cir. 1997) (faulting 
district court for delay due to appointing co
defendant's counsel, ahd holding government 
responsible for co-defendant's [**19] 
intervening state trial). 

[***'1'] In the context of Petitioner Maples's 
case, we find the latter cases more 
persuasive. We decline to require Petitioner to 
carry the full burden of his co-defendant's 
delays, when the co-defendant, who was out 
on bond, had less incentive than Petitioner to 
resolve the case. In addition, nothing suggests 
that Petitioner induced or had anything to do 
with co-defendant's decisions to delay. Indeed, 
Petitioner effectively objected to the delay by 
asserting his speedy trial right before he even 
joined the entrapment motion. 

HN11[~ Ultimately, as in Graham, the 
responsibility for countenancing the co
defendant's delays in this case must rest with 
the trial court. For instance, the record reflects 
that co-defendant Murphy did not file his brief 
in support of the entrapment defense until 
June 2, 1994, the eve of the scheduled trial 
date, whereas Petitioner filed his brief on April 
29, 1994. Particularly as Petitioner had moved 
for release from incarceration, the trial court 
should have been vigilant about the co
defendant's dilatory filing. As in Graham, the 

Michigan trial court "failed to assert itself in an 
attempt to move the process along." United 
States v. Graham, 128 F.3d 372, 373 (6th Cir. 
1997). [**20] Considering the circumstances, 
we find that very little of the period before July 
1994, including periods caused by co
defendant's delays, should be imputed to 
Petitioner. At most, Petitioner should be held 
responsible for three months of the delay. 5 

Once the entrapment motion was adjudicated, 
[**21) the ensuing delays were attributable to 
the state. The district court faulted Petitioner 
for the July 29, 1994 continuance, but 
Respondent does not dispute Petitioner's 
contention that this continuance was actually 
due to the state's failure to bring Petitioner in 
from custody. The November 1994 and 
December 1994 trial dates were continued at 
the request [*1029] of co-defendant Murphy. 
These delays cannot fairly be attributed to 
Petitioner Maples. Maples has produced 
evidence that he asked his counsel to raise a 
speedy trial issue at the November 18, 1994, 
proceeding. Also, Petitioner has produced 
evidence tending to show that he had asked 
his counsel to file for separate trials, which his 
counsel did not do. Given these indicia of 
discontent, we do not hold Petitioner 
accountable for the cocdefendant's delays in 
November 1994 and December 1994. See 
United States v. Holyfield, 802 F.2d 846, 846-
47 (6th Cir. 1986) (declining to attribute delay 
due to co-defendant's appeal to defendants). 

'We believe this determination to be circumstances
dependent and we do not find that delay associated with a co
defendant's motion to continue can never count against a 
defendant. In some circumstances, a defendant who late joins 
a co-defendant's motion for continuance could be found 
responsible for the time delay before he joined the motion. In 
other circumstances, not. HN12[~] In deciding whether delay 
caused by a co-defendant's motion should count, we will 
examine whether the defendant objected to the continuance, 
whether the defendant moved the trial court to comply with 
speedy trial requirements, whether the defendant moved for 
release, and whether the defendant's position and interests 
are aligned with the co-defendant. 
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Finally, once Petitioner sought new counsel 1994, Petitioner wrote a pro se letter to the 
and moved for dismissal on speedy trial court, complaining that the 180-day rule had 
grounds, he could not be blamed for further not been complied with after his re
delay. The court adjourned the matter several incarceration and complaining that his attorney 
times during the spring [**22] of 1995, often had not raised the issue in November 1994. In 
without giving a reason. HN13ff] Although addition to the letter, on December 23, 1994, 
"negligence and overcrowded dockets" do not the Petitioner filed a pro se motion to dismiss, 
weigh as heavily against the state as does bad with brief in support, for violation of his speedy 
faith, the government must ultimately bear the trial right. Finally, on August 22, 1995, and 
responsibility for such circumstances. See September 20, 1995, Petitioner moved again 
Barker, 407 U.S. at 531. The 14-month period for dismissal on grounds of speedy trial 
between July 1994 and September 1995, then, violation. 
is attributable to the state. 

While Petitioner may be held responsible for 
some minimal part of the nine-month period 
before July 1994, when the twenty-five months 
are considered as a whole, the reason-for
delay factor tips strongly in Petitioner's favor. 

C. Petitioner's Assertion of His Speedy Trial 
Rights . 

The third factor is Petitioner's assertion of his 

[**24] Respondent argues that the motion for 
release on bond should not be considered an 
assertion of the speedy trial right, because it 
did not seek an advanced trial date, and in 
addition, was negated by Petitioner's joining 
the entrapment motion. Respondent further 
argues that the December 1994/January 1995 
communications came five months after the 
entrapment motion was adjudicated and 
therefore was untimely. 

speedy trial rights. HN14ffj A "defendant's [*1030] We disagree that these failings 
assertion of his. speedy trial right ... is entitled undermine Petitioner's assertions. As noted, 
to strong evidentiary weight in determining this circuit has recognized a request for bail as 
whether the [***8] defendant is being deprived an assertion of a speedy trial right. Redd v. 
of the right." Barker, 407 U.S. at 531-32. The Sowders, 809 F.2d 1266, 1271 (6th Cir. 1987) 
Sixth Circuit recognizes a request for bail as (HN15ff] "[A] request for reduction of bail is 
the functional equivalent of the request for a equivalent to a request for a speedy trial."); 
speedy trial. Redd v. Sowders, 809 F.2d 1266, Cain v. Smith, 686 F.2d 374, 384 (6th Cir. 
1271 (6th Cir. 1987); Cain v. Smith, 686 F.2d" 1982). In this case, in his bond motions, 
37 4, 384 (6th Cir. 1982). Petitioner cited specifically to the Michigan rule 

Petitioner [**23] points to several instances in 
which he made clear his interest in a speedy 
trial. On April 8, 1994, and again on April 29, 
1994, Petitioner moved for release on bond. In 
those motions, he cited a violation of 
Michigan's 180-day rule and asserted that the 
delays in bringing the case to trial were not 
attributable to him. 6 Next, on December 24, 

requiring that the accused be brought to trial. 
As to the January 1995 motion to dismiss, 
Petitioner calculated his 180 days starting from 
May 23, 1994, when he was incarcerated for 
his parole violation, and determined that the 
period would be complete on November 22, 
1994. According to his letter to the court, 
[**25] he asked counsel to raise the issue at 
the November 18, 1994, court proceeding. 

'The trial court granted Maples's April 29, 1994 motion, but he was held on May 9, 1994, and he was re-incarcerated on May 
was sent from Macomb County Jail to St. Clair County Jail to 23, 1994. Petitioner was released from prison on January 10, 
await a hearing on a charge of violating probation. The hearing 1995. 
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Just over a month later, he filed 
communication with the trial court. Considering 
the short gap of only one month, Petitioner 
was not untimely in filing the motion to dismiss 
at the beginning of January 1995. 

Indeed, given how vigorously Petitioner 
asserted his right over the course of months 
from April 1994 to September 1995, we find 
that this factor weighs strongly in Petitioner's 
favor. 

D. Prejudice 

The fourth factor to be analyzed is whether 
Michigan's unreasonable delay caused 
prejudice to the defendant. Petitioner first 
argues that he need not show any actual 
prejudice, because the delay in his case was 
presumptively prejudicial. We note that HN16[ 
~ "presumptively prejudicial" for purposes of 
triggering the Barker four-factor inquiry is 
different from "presumptively prejudicial" for 
purposes of assessing the prejudice prong. 
The first only requires that the delay have 
approached one year. The latter concerns 
whether the delay was excessive. 

1. Presumptive Prejudice 

HN17f.~ The Supreme Court has stated that 
the accused need not point to "affirmative 
proof of particularized prejudice" in every case. 
Doggett v. United States, 505 U.S. 647, 655, 
120 L. Ed. 2d 520, 112 S. Ct. 2686 
(1992). [**26] Rather, [***9] stated the Court, 
"we generally have to recognize that excessive 
delay presumptively compromises the 
reliability of a trial in ways that neither party 
can prove or, for that matter, identify." Id. 

HN18rF'] Presumption of prejudice is not 
automatically triggered, however, in every 
case in which there is a delay. See United 
States v. Howard, 218 F.3d 556, 564 (6th Cir. 
2000). When the accused is unable to 
articulate the harm caused by the delay, the 

reason for the delay helps determine whether 
the delay was presumptively prejudicial. For 
example, where, as here, the delay was due to 
state negligence, 

the weight we assign to official negligence 
compounds over time as the presumption 
of evidentiary prejudice grows. Thus, our 
toleration of such negligence varies 
inversely with its protractedness, and its 
consequent threat to the fairness of the 
accused's trial. ... [However,] to warrant 
granting relief, negligence unaccompanied 
by particularized tr.ial prejudice must have 
lasted longer than negligence 
demonstrably causing such prejudice. 

Doggett, 505 U.S. at 657 (citation omitted); 
see a/so id. at 655-56 [**27] (HN19~] 
"[Presumptive prejudice] is part of the mix of 
relevant facts, and its importance increases 
with the length of the delay."). In Doggett, the 
Court found sufficiently excessive a delay "six 
times as long as that generally sufficient to 
trigger judicial review." Id. at 658. In other 
cases, delays have been similarly long. See 
United States v. Graham, 128 F.3d 372, 376 
(6th Cir. 1997) (8 [*1031] years); United 
States v. Brown, 169 F.3d 344, 351 (6th Cir. 
1999) (5 1/2 years). 

HN20~ In the Sixth Circuit, no presumption 
has been found where delay due to 
government fault is considerably less than that 
in Graham or in Brown, or where the 
government can persuasively rebut the 
presumption by showing that the delay did not 
impair the defendant's defense. See, e.g., 
Darnell v. Berry, 1999 U.S. App. LEXIS 15625 
(6th Cir. 1999) (unpublished decision) (18-
month delay not presumptively prejudicial); 
United States v. Cook, No. 98-5457, 1999 U.S. 
App. LEXIS 10645, at *3 (6th Cir. 1999) 
(unpublished decision) (16-month period 
attributable to government not presumptively 
prejudicial); United States v. Love, 1997 U.S. 
App. LEXIS 27928 (6th Cir. 1997) [**28] 
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(unpublished decision) (17-19 month delay 
attributable to government - out of total 23 or 
32 months - was significant but sufficiently 
rebutted because government proved delay 
did not impair defendant's defense); United 
States v. Mundt, 29 F.3d 233 (6th Cir. 1994) 
(although government responsible for one-half 
of 3 1/2-year delay, government's diligent 
efforts to locate and prosecute defendant 
favored government); see also United States 
v. Mulligan, 520 F.2d 1327 (6th Cir. 1975) (25-
month total delay did not give rise to speedy 
trial violation where only part of the total delay 
was due to government, and defendant had 
not timely asserted his right); United States v. 
Freeding, 663 F.2d 1073 (6th Cir. 1981) 
(unpublished decision) (upholding denial of 
speedy trial claim where delay was 21 
months); Dean v. Marshall, No. 88-3515, 880 
F.2d 414, 1989 U.S. App. LEXIS 10755 (6th 
Cir. 1989) (unpublished decision) (in pre
Doggett case, requiring actual prejudice even 
where delay was 5 years); United States v. 
Love, 1999 U.S. App. LEXIS 2053 (6th Cir. 
1999) (unpublished decision) (discussing only 
actual prejudice, [**29] even where delay was 
21 months). 

Here, Petitioner suffered a delay of 25 months, 
22-24 months of which can be attributed to the 
state. Although this period is longer than that 
in the above-cited cases, we need not 
determine whether the delay here is 
presumptively prejudicial. We find the fourth 
factor favors Petitioner, because he has 
produced sufficient evidence to show that he 
suffered actual prejudice. 

2. Actual Prejudice 

HN21[¥] The Supreme Court has identified 
three defense interests a court should consider 
when determining actual prejudice in speedy 
trial cases: ( 1) oppressive pretrial 
incarceration; (2) anxiety and . concern of the 
accused; (3) the possibility that the defense 

will be impaired. Barker, 407 U.S. at 532. 
[***10] "Of these, the most serious is the last, 
because the inability of a defendant 
adequately to prepare his case skews the 
fairness of the entire system. If witnesses die 
or disappear during a delay, the prejudice is 
obvious." Id. But see Doggett, 505 U.S. at 659-
62 (Thomas, J., dissenting) (noting contrary 
precedent stating that the liberty interests -
and not the concern with impairment of the 
defense - are at the core of [**30] the speedy 
trial right). 

In this case, Petitioner appears to have 
suffered all three forms of prejudice. As to the 
first, Petitioner was subject to pretrial 
incarceration twice: between August 1993 and 
May 1994, and again between May 1994 and 
January 1995. The district court suggests that 
the latter period was not particularly 
oppressive, since Petitioner served that 
sentence due to a prior parole violation and 
not because he was awaiting trial. on the 
narcotics charge. Citing Michigan law, the 
district court wrote, "The sentence in this 
narcotics case would not have run 
concurrently to the sentence he was serving 
for another felony even if Petitioner had been 
tried and sentenced earlier." J.A. 193. 

[*1032] As Petitioner points out, however, the 
relevant Michigan provision stated that HN22[ 
'i'] a consecutive sentence would only have 
been required if the first term of imprisonment 
was for "the commission of another felony." 
Mich. Comp. Laws § 333.7401 (3) (1995) 
(emphasis added). Here, Petitioner was in 
custody on a probation violation for receiving 
and concealing stolen property, not for 
commission of another felony. Thus, he was 
eligible to receive a concurrent sentence. 
[**31] We find that the incarceration harmed 
his liberty interest. 

As to the second defense interest: Petitioner's 
repeated invocation of Michigan's 180-rule, 
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requiring that the accused be tried within 180 
days, suggests that he suffered "anxiety and 
concern." See, e.g., David Maples, Letter to 
the Trial Court, December 24, 1994, J.A 156; 
see Barker, 407 U.S. at 531 (HN23['f'] "The 
frequency with which the defendant asserts his 
speedy trial right is probative indication of the 
prejudice he is suffering."). In another letter to 
the court prior to sentencing, Maples stated: 

I have lost everything of any value, 
monetary, and all personal relationships 
regarding my Ex and my children. This has 
put more than a little stress and strain on 
all concerned. My mother, my wife, my 
children, and myself! I don't know how 
much I am to suffer for an offense I'm only 
guilty of being ignorant of Mr. Murphy's 
business adventures!!! 

J .A 108. It is clear that Petitioner suffered 
"anxiety and concern." 

Finally, the third defense interest requires 
examination of impairment to Petitioner's 
defense. Petitioner alleges that two key 
witnesses were not available to testify, due to 
the [**32] delay in bringing him to trial: co
defendant James Murphy, and Larry Roberts. 
Roberts's case was dismissed at the 
preliminary examination for lack of evidence, 
and by September 1995, defense counsel 
could not locate him. Co-defendant Murphy 
was unavailable to testify because his plea 
agreement with the government required that 
he not testify on behalf of Petitioner. We 
discuss each below. 

a. Inability To Locate Roberts 

Larry Roberts was unavailable to testify 
because in September 1995 defense counsel 
was unable to locate and contact him. The 
value of Roberts's testimony - and thus how 
much his unavailability hurt Petitioner - is 
strongly disputed. In an affidavit dated January 
27, 2004, Petitioner avers that Roberts visited 
him while Petitioner was at Macomb Regional 

Facility and told Petitioner he would testify on 
Petitioner's behalf. The record also includes a 
letter, written by co-defendant Murphy on 
August 9, 1993, indicating that Roberts was 
present at the scene and could attest to 
Petitioner's actions: 

[***11] 

I made arrangements to be met by my 
friend Dave Maples to discuss some 
upcoming roofing work we could both be 
involved in and to loan him some money 
so [**33] he could purchase a work truck. It 
is my understanding that [Maples] 
arranged for his friend Larry Roberts to 
give him a ride to the bar with the promise 
of gas money and a couple drinks. I now 
state that neither Roberts nor Maples gave 
me any controlled substance, nor did they 
aid me in the delivery of such to any other 
individual. 

James Murphy, Letter, Aug. 9, 1993, J.A 90; 
see also David Maples, Letter to Court Prior to 
Sentencing, J.A 106-07 (describing incident, 
including interaction with Roberts). 

Respondent claims that Roberts could not 
have provided any exculpatory testimony. 
Respondent states that when both men were 
in the police station after arrest, Roberts called 
out to Petitioner Maples, [*1033] saying, "Tell 
them I had nothing to do with it." Maples, 
purports Respondent, replied, "He didn't." 
Respondent's Br. at 12 (citing PL Br. in Opp. to 
Mot. to Dismiss, J.A 168). From this, 
Respondent suggests, it is clear that Roberts 
never denied any wrongdoing by Petitioner, 
only as to himself. Respondent further 
suggests that we should infer from this 
statement that Petitioner must have been 
involved in the wrongdoing, otherwise he could 
not have known that Roberts [**34] was not 
involved. Respondent also argues - and the 
district court agreed - that Roberts's testimony 
was not guaranteed: Roberts' attorney 
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apparently told the prosecutor that he would 
advise his client against testifying. 

Respondent has provided no documentation of 
Roberts's purported statement at the police 
station, other than the state's own brief in 
opposition to the April 1994 motion for release. 
Petitioner, for his part, strongly disputes the 
state's version of the facts. In his January 2004 
affidavit, he denies having responded, "He 
didn't." He avers that, instead, he stated, "Shut 
up," in response to Roberts's request. 

Whether Petitioner said, "He didn't," or "Shut 
up,", from this limited record, we decline to infer 
Petitioner's culpability or speculate as to what 
a jury might find. Because Roberts was 
apparently present at the scene, and was in 
contact with Petitioner at around the time of 
the crime, he could very well have provided 
beneficial testimony. Cf. Redd v. Sowders, 809 
F.2d 1266, 1272 (6th Cir. 1987) ("Appellee 
was · placed in a disadavantaged position in 
attempting to locate [favorable witnesses] to 
secure this testimony thirty-two months after 
his [**35] arrest ... Appellee would have had 
a much better chance of locating the witnesses 
in 1981 than in 1983."). 

While Petitioner has not presented the 
strongest evidence that Roberts would have 
appeared to testify on his behalf (Petitioner's 
affidavit was signed in January 2004), 
Respondent's evidence to the contrary is even 
weaker. The district court accorded significant 
weight to a letter, written by Roberts's attorney, 
stating that he would advise Roberts not to 
testify on behalf of Petitioner. As with 
Roberts's post-arrest statement, this letter is 
not before us. More importantly, however, 
such a communication provides limited 
probative value in determining whether 
Roberts would or would not have testified. As 
the state itself pointed out, Petitioner, too, was 
advised by his counsel not to testify on behalf 
of his co-defendant (in the entrapment 

hearing), yet he insisted on testifying anyway. 
See State's Resp. to Def. Mot. For Imm. 
Release, J.A. 141. 

Based on the record before us, we think it 
sufficiently likely that Roberts would have 
testified on Petitioner's behalf that Petitioner's 
inability to contact Roberts in September 1995 
prejudiced him. 

b. Unavailability of Co-defendant [**36] James 
Murphy 

In addition, Petitioner was prejudiced by the 
unavailability of co-defendant Murphy to testify 
at his trial. As mentioned, co-defendant 
Murphy was unavailable because his plea 
agreement required that he not testify on 
behalf of Maples: "Part of the [plea] agreement 
consisted of my not [***12] testifying at the 
criminal trial of, David Maples, in the above 
mentioned case. That if 1 choose [sic] to testify 
at that trial I would be facing a more severe 
sentence for doing so." J.A. 92. 1t is 
undisputed that Murphy's unavailability hurt 
Petitioner, as Murphy's testimony would have 
absolved Petitioner of any guilt. See 
Respondent's Br. 13 ("It may very well be that 
Murphy pleading guilty hurt Petitioner's 
chances at trial."); James Murphy, Letter, 
August 9, 1993 (stating facts supporting 
Petitioner's innocence - "I now state that 
neither Roberts nor Maples [*1034] gave me 
any controlled substance, nor did they aid me 
in the delivery of such to any other 
individual."). 

Indeed, Murphy's plea condition may have 
violated Petitioner's right to compulsory 
process. We have previously stated that 
HN24['i'] "governmental conduct which 
amounts to a substantial interference with a 
witness's [**37] free and unhampered 
determination to testify will violate due 
process." United States v. Foster, 128 F.3d 
949, 953 (6th Cir. 1997). While a prosecutor 
can warn a potential defense witness about 

MARK BENDURE 



27b

R
EC

EIV
ED

 by M
SC

 8/27/2020 4:03:06 PM
Page 18 of 18 

427 F.3d 1020, '1034; 2005 U.S. App. LEXIS 22996, "37; 2005 FED App. 0425P (6th Cir.), "*12 

the consequences of perjury, a prosecutor 
cannot threaten to reinstate previous charges 
against that witness. See, e.g., United States v 
Henricksen, 564 F.2d 197 (5th Cir. 1977) 
(holding government violated due process 
when it told the co-defendant that his plea 
agreement would be void if he testified for a 
co-defendant); United States v. Vavages, 151 
F.3d 1185, 1194 (9th Cir. 1998) (defendants' 
right to compulsory process violated when 
prosecutor threatened to prosecute 
defendant's wife for perjury or withdraw her 
plea agreement if she testified}; United States 
v. Golding, 168 F.3d 700, 702-04 (4th Cir. 
1999) (defendant's right to compulsory process 
violated when prosecutor threatened to initiate 
federal marijuana possession charges against 
defendant's wife if she testified on defendant's 
behalf). Petitioner was prepared to go to trial 
long before co-defendant Murphy entered a 
plea - and plea negotiations - prohibiting 
him [**38] from testifying on behalf of 
Petitioner. In addition, Murphy gave testimony 
that favored Petitioner at the entrapment 
hearing on February 24, 1994. Had the state 
tried Petitioner in a timely manner, blocking 
Murphy's testimony would likely have been no 
more imperative to the state than it had been 
in February 1994. 

We therefore find that co-defendant Murphy's 
unavailability prejudiced Petitioner. Because 
we find that Petitioner was prejudiced both by 
the offense to his liberty interests as well as by 
impairment to his defense, this factor weighs in 
his favor. 

To sum up our analysis under Barker, we find 
that (1) the delay was uncommonly long; (2) 
the reason for the delay weighs in favor of the 
Petitioner; (3) Petitioner's timely, repeated, and 
vigorous assertion of his speedy trial right 
weighs strongly in his favor; and (4) Petitioner 
was prejudiced by the delay. Considering all 
the factors together, we find that Petitioner 
was denied his right to a speedy trial. 

Because we find that Petitioner's speedy trial 
right has merit, we find, under the analysis 
mandated by Hill v. Lockhart, 474 U.S. 52, 59, 
88 L. Ed. 2d 203, 106 S. Ct. 366 (1985), that 
he was indeed prejudiced by [**39] his 
counsel's deficient performance in advising 
him that he could simultaneously take the 
guilty plea and retain his speedy trial claim for 
appeal. See Maples I, 340 F.3d at 440-41. We 
thus find that Petitioner Maples suffered a 
Sixth Amendment violation of his right to 
effective assistance of counsel. 

CONCLUSION 

For the foregoing reasons, we REVERSE the 
district court's decision and REMAND this 
matter to the district court with directions to 
issue the Writ of Habeas Corpus and for 
further proceedings consistent with this 
opinion. 

End of Document 
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No. 01-2727 
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340 F.3d 433 *; 2003 U.S. App. LEXIS 16902 **; 2003 FED/\pp. 0296P (6th Cir.)*** 

DAVID MAPLES, Petitioner-Appellant, v. 
JIMMY STEGALL, Respondent-Appellee. 

Subsequent History: Appeal after remand at, 
Remanded by Maples v. Stegall, 2005 U.S. 
App, LEXIS 22996 (6th Cir.) (6th Cir. Mich., 
2005) 

Prior History: !**1] Appeal from the United 
States District Court for the Eastern District of 
Michigan at Detroit. No. 00-71718. Victoria A. 
Roberts, District Judge. 
Maples v. Stegall, 175 F. Supp. 2d 918, 2001 
U.S. Dist. LEXIS 19812 ( E.D. Mich., 2001) 

Disposition: VACATED AND REMANDED. 

Core Terms 
~~~~~~~~~~~~·~~ 

state court, prison, merits, days, guilty plea, 
ineffective-assistance-of-counsel, procedural 
default, district court, speedy-trial, Appeals,. 
default, habeas petition, ineffective, assess, 
mailing, corpus, speedy, application for leave, 
federal court, external, nova 

Case Summary 

Procedural Posture 
Petitioner inmate pied guilty in Michigan state 
court to one count of distributing cocaine. After 
the Michigan court system denied him any 
relief, either on · direct appeal or in post
conviction proceedings, the inmate petitioned 
for federal habeas corpus relief pursuant to 28 

U.S.C.S. § 2254. The United States District 
Court for the Eastern District of Michigan at 
Detroit denied the inmate's petition. The 
inmate appealed. 

Overview 
The district court granted the inmate a 
certificate of appealability on whether an error 
by the inmate's attorney denied him his Sixth 
Amendment right to assistance of counsel. 
The inmate pied guilty only after his attorney 
assured him, erroneously, that he would still 
be able to appeal an alleged violation of his 
speedy-trial rights. The Michigan Court of 
Appeals held on direct appeal that the inmate's 
plea agreement precluded him from 
subsequently raising that issue. The Michigan 
Supreme Court declined to review that 
decision because the inmate's application for 
review was untimely. The inmate, thus, had 
procedurally defaulted his ineffective 
assistance claim. However, "cause" excused 
that default; the inmate first submitted his 
application for review to the prison for mailing 
five days before the state's filing deadline, 
early enough for it to have been timely 
delivered in the normal course of events. 
Respondent custodian did not dispute that the 
default prejudiced the inmate. The inmate's 
attorney's error in misadvising the inmate 
clearly fell below an objective standard of 
reasonableness, but whether the inmate's 
speedy-trial rights were in fact violated 
remained unresolved. 
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011.1tcrome 
The appeals court vacated the judgment of the 
district court and remanded the case with 
directions that the court assess the merits of 
defendant's speedy-trial argument as part of 
his ineffective-assistance-of-counsel claim. 

lexisNe:ids® Headnotes 

Criminal Law & Procedure > Habeas 
Corpus > Appeals > General Overview 

Criminal Law & 
Procedure > ... > Appeals > Standards of 
Review > General Overview 

HN1[.;t.] The United States Court of Appeals 
for the Sixth Circuit applies de nova review to 
the decision of the district court in a habeas 
corpus proceeding. 

Criminal Law & 
Procedure > ... > Review > Standards of 
Review > General Overview 

HN2[&] 28 U.S.C.S. § 2254{d) provides in part 
that a federal court may grant a writ of habeas 
corpus with respect to a state-court judgment 
only where the adjudication of the claim (1) 
resulted in a decision that was contrary to, or 
involved an unreasonable application of, 
clearly established federal law, as determined 
by the Supreme Court of the United States; or 
(2) resulted in a decision that was based on an 
unreasonable determination of the facts in light 
of the evidence presented in the State court 
proceeding. 

Criminal Law & 
Procedure > ... > Review> Standards of 
Review > General Overview 

HN3[A.] 28 U.S.C.S. § 2254{d) by its own 

terms is applicable only to habeas claims that 
were adjudicated on the merits in state court. 
Wh.ere the state court did not assess the 
merits of a claim properly raised in a habeas 
petition, the deference due under Antiterrorism 
and Effective Death Penalty Act of 1996, 
codified primarily at 28 U.S.C.S. § 2254(d), 
does not apply. Instead, the United States 
Court of Appeals for the Sixth Circuit reviews 
questions of law and mixed questions of law 
and fact de nova. 

Governments > Courts > Judicial Precedent 

HN4[!;.] A panel of the United States Court of 
Appeals for the Sixth Circuit cannot overrule 
the decision of another panel. 

Criminal Law & 
Procedure > ... > Review > Standards of 
Review > General Overview 

HN5[.!:.] Habeas review is not circumscribed by 
a state court conclusion with respect to 
prejudice where neither of the state courts 
below reached this prong of the Strickland 
analysis. 

Criminal Law & Procedure > ... > Standards of 
Review> De Novo Review> Ineffective 
Assistance of Counsel 

Governments > Courts> Judicial Precedent 

HN6[:I.] A prior decision of the United. States 
Court of Appeals for the Sixth Circuit remains 
controlling authority unless an inconsistent 
decision of the United States Supreme Court 
requires modification of the decision or the 
appeals court sitting en bane overrules the 
prior decision. 
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Constitutional Law > ... > Fundamental 
Rights > Criminal Process > Assistance of 
Counsel 

Criminal Law & Procedure > Counsel > Effective 
Assistance of Counsel> Tests for Ineffective 
Assistance of Counsel 

Criminal Law & Procedure > Counsel > Right to 
Counsel > General Overview 

Criminal Law & Procedure > ... > Defendant's 
Rights > Right to Counsel > General Overview 

Criminal Law & Procedure > ... > Defendant's 
Rights > Right to Counsel > Effective Assistance 
of Counsel 

HN7[.l.] The right to the effective assistance of 
counsel is guaranteed by the Sixth 
Amendment to the United States Constitution. 
A petitioner must satisfy a two-prong test to 
prevail on an ineffective-assistance-of-counsel 
claim. First, the petitioner must show that the 
performance of counsel . fell "below an 
objective standard of reasonableness." In so 
doing, the petitioner must rebut the 
presumption that counsel's challenged action 
might be considered sound trial strategy. The 
second prong requires that the defendant 
show that there is a reasonable probability 
that, but for counsel's unprofessional errors, 
the result of the proceeding would have been 
different. A reasonable probability is a 
probability sufficient to undermine confidence 
in the outcome. 

Criminal Law & Procedure > ... > Procedural 
Defenses > Exhaustion of Remedies > General 
Overview 

Criminal Law & Procedure > ... > Procedural 
Defenses > Exhaustion of 
Remedies > Satisfaction of Exhaustion 

HNB[.l.J Federal habeas relief is available to 
state prisoners only after they have exhausted 
their claims in state court. A habeas petitioner 
has not exhausted his claims in state court 

unless he has "properly presented" his claims 
to a slate court of last resort. 

Criminal Law & Procedure > ... > Order & Timing 
of Petitions > Procedural Default> General 
Overview 

Criminal Law & Procedure> ... > Exceptions to 
Default> Actual Innocence & Miscarriage of 
Justice > General Overview 

Criminal Law & Procedure > ... > Exceptions to 
Default> Actual Innocence & Miscarriage of 
Juslice > Miscarriage of Justice 

Criminal Law & Procedure> ... > Exceptions to 
Default > Cause & Prejudice Standard > General 
Overview 

HN9[:i.J The United States Court of Appeals 
for the Sixth Circuit will consider the merits of a 
procedurally defaulted claim in a habeas 
petition where the petitioner shows that there 
was cause for the default and prejudice 
resulling from the default, or that a miscarriage 
of justice will result from enforcing the 
procedural default in the petitioner's case. 
When a habeas petitioner fails to obtain 
consideration of a claim by a state court, either 
due to the petitioner's failure to raise that claim 
before the state courts while state-court 
remedies are still available or due to a state 
procedural rule that prevents the state courts 
from reaching the merits of the petitioner's 
claim, that claim is procedurally defaulted and 
may not be considered by the federal court on 
habeas review.· A petitioner may avoid this 
procedural default only by showing that there 
was cause for the default and prejudice 
resulting from the default, or that a miscarriage 
of justice will result from enforcing the 
procedural default in the petitioner's case. 

Criminal Law & Procedure > ... > Exceptions to 
Default > Cause & Prejudice Standard > General 
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Overview 

HN10[.1] "Cause" under the cause and 
prejudice test must be something external to 
the petitioner, something that cannot fairly be 
attributed to him; some objective factor 
external to the defense that impeded efforts to 
comply with the state's procedural rule. 

Criminal Law & Procedure > ... > Exceptions to 
Default > Cause & Prejudice Standard > General 
Overview 

HN11[.!.J Regarding the cause and prejudice 
standard for overcoming a procedural default, 
prison officials' inaction resulting in an 
application for leave to appeal being denied 
because it was filed in an untimely fashion 
presents an objective factor external to the 
defense that impeded efforts to comply with a 
state's procedural rule. 

Criminal. Law & Procedure > Habeas 
Corpus > Procedure > General Overview 

Criminal Law & Procedure > ... > Order & Timing 
of Petitions > Time Limitations > General 
Overview 

HN12[.1] The "prison mailbox rule" established 
by Houston v. Lack is not binding on the State 
of Michigan. The Houston decision is not 
binding on state courts. 

Civil Procedure > Parties > Pro Se 
Litigants > General Overview 

Criminal Law & Procedure > ... > Order & Timing 
of Petitions > Procedural Default > General 
Overview 

Criminal Law & Procedure > ... > Exceptions to 
Default > Cause & Prejudice Standard > General 
Overview 

Hl\113[:i.] Where a pro se prisoner attempts to 
deliver his petition for mailing in sufficient time 
for it to arrive timely in the normal course of 
events, the "prison mailbox rule" is sufficient to 
excuse a procedural default based upon a late 
filing. 

Criminal Law & Procedure > ... > Order & Timing 
of Petitions > Procedural Default> General 
Overview 

Criminal Law & Procedure > ... > Exceptions to 
Default > Cause & Prejudice Standard > General 
Overview 

HN14[&] A federal court should assess the 
merits of a state habeas petitioner's 
procedurally defaulted claim when the 
petitioner has demonstrated cause and 
prejudice that excuses the default. 

Criminal Law & Procedure > ... > Entry of 
Pleas > Guilty Pleas > General Overview 

Criminal Law & Procedure > Counsel > Effective 
Assistance of Counsel> Tests for Ineffective 
Assistance of Counsel 

Criminal Law & Procedure > Defenses > General 
Overview 

HN15[.1] In order to establish prejudice the 
defendant must show that there is a 
reasonable probability that, but for counsel's 
errors, he would not have pleaded guilty and 
would have insisted on going to trial. However, 
in many guilty plea cases the resolution of the 
"prejudice" inquiry will depend largely on 
whether the affirmative defense likely would 
have succeeded at trial. The court must 
always analyze the substance of the 
petitioner's underlying claim, and this inquiry 
will be dispositive to the resolution of the 
habeas action "in many guilty plea cases." 

Counsel: ON BRIEF: Brad H. Beaver, 
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OFFICE OF THE ATTORNEY GENERAL, 
CORRECTIONS DIVISION, Lansing, 
Michigan, for Appellee. 

David A. Maples, New Haven, Michigan, Pro 
se. 

Judges: Before: BOGGS and GILMAN, Circuit 
Judges; MARBLEY, District Judge. 'GILMAN, 
J., delivered the opinion of the court, in which 
MARBLEY, D. J., joined. BOGGS, J., delivered 
a separate opinion concurring in part and 
dissenting in part. 

Opinion by: RONALD LEE GILMAN 

Opinion 

[***2] [*434] RONALD LEE GILMAN, Circuit 
Judge. David Maples pied guilty in Michigan 
state court to one count of distributing cocaine. 
He did so only after receiving assurances from 
his attorney that he would subsequently be 
able to appeal an alleged violation of his 
speedy-trial rights. That advice turned out to 
be erroneous. The Michigan Court of Appeals 
held on direct appeal that Maples's plea 
agreement clearly precluded him from 
subsequently raising this issue. 

After the Michigan [**2] court system denied 
him any relief, either on direct appeal or in 
post-conviction proceedings, Maples filed a 
petition for habeas corpus in the district court 
below. He raised, among other alleged errors, 
an ineffective-assistance-of-counsel claim. The 
district court denied the petition, but granted 
Maples a certificate of appealability solely with 
respect to the issue. of ineffective assistance of 
counsel. For the reasons set forth below, we 
VACATE the judgment of the district court and 
REMAND the case with directions that the 
court assess the merits of Maples's speedy
trial argument as part of his ineffective-

• The Honorable Algenon L. Marbley, United States District 
Judge for the Southern District of Ohio, sitting by designation. 

assistance-of-counsel claim. 

Maples was charged in Michigan state court 
with delivery of more than 50 grams of cocaine 
and with being part of a conspiracy to so 
deliver, in violation of Michigan state law. He 
filed motions to dismiss the charges on the 
grounds that he was entrapped and that the 
state's 180-day speedy-trial rule was violated. 
The court denied both motions. 

[*435) On the day scheduled for trial, Maples 
entered into a plea agreement, pursuant to 
which he pied guilty to the delivery charge and 
the state moved to dismiss the [**3] 
conspiracy charge. At the plea colloquy, the 
following exchange transpired between Daniel 
Feinberg, Maples's trial counsel, James 
Sullivan, the Assistant District Attorney, and 
the court: 

Feinberg: Also, your honor, I believe since 
it is a jurisdictional matter, this wouldn't 
affect [Maples'sl rights preserved on 
appeal, 180 days and all that .... 
The Court; I am not going to make any 
comments on the 180-day rule. I can't 
remember whether it does or not. Do you 
recall? 
Sullivan: I am sure ... I think he waived it. 
The Court: I can't comment on that. . . . I 
cannot tell you. You are going to have to 
advise your client in that regard on that; 
whether it is waived or not. I cannot make 
any comments on that. Frankly, I don't 
recall. 

Maples subsequently accepted the plea 
agreement. He did so because his counsel 
advised him that the plea agreement would not 
preclude him from arguing on appeal that his 
speedy-trial rights were violated. 

Maples appealed his conviction to the 
Michigan Court of Appeals, claiming that the 
trial court erred in denying his motion to 
dismiss, which was based in part upon the 
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alleged violation of his right to a speedy 
trial. [**Ill] in an unpublished per [***4] curiam 
opinion, the state appellate court affirmed the 
trial court's ruling. It held that "Defendant's 
unconditional guilty plea waives review of the 
claimed violation of the 180-day rule ... and 
his claimed violation of his constitutional and 
statutory right to a speedy trial .... " 

Proceeding pro se, Maples then filed an 
application for leave to appeal to the Michigan 
Supreme Court. He raised the same claims 
that he had raised before the Court of Appeals, 
as well as a claim that his trial counsel was 
constitutionally ineffective for failing to apprise 
Maples that he could not appeal the speedy
trial issue after accepting the guilty plea. The 
Michigan Supreme Court denied leave to 
appeal in a summary order. 

Maples subsequently filed a motion for relief 
from judgment with the state trial court. He 
again raised the ineffective-assistance-of
counsel claim, and again the trial court denied 
relief. Maples then sought leave to appeal the 
trial court's ruling to the Michigan Court of 
Appeals, which denied the application on 
October 21 , 1999. 

Fifty-one days later, on December 11, 1999, 
Maples completed his application for leave to 
appeal to the Michigan [**5] Supreme Court. 
The application included a claim that his trial 
counsel was constitutionally ineffective. That 
day, Maples called the prison mailroom, per 
prison policy, to ascertain the cost of mailing 
his application. He was told to call back two 
days later. 

On December 13, 1999, Maples was quoted 
the price to send his application. Although the 
record is unclear on this issue, it appears that 
Maples delivered his application to the prison 
mailroom either that day or the very next day, 
53 or 54 days after the Michigan Court of 
Appeals denied leave to appeal. 

The Michigan Supreme Court received 
Maples's application on December i 7, 1999, 
57 days after the Court of [***5] Appeals 
issued its ruling. This was untimely under 
Michigan law, which requires that such an 
application "be filed [no] more than 56 days 
after the Court of Appeals decision." MCR 
7.302(C)(3). The Michigan Supreme Court 
therefore returned the application [*436] 
without filing it due to the procedural default. 

Maples then filed a petition for habeas corpus 
in the district court below. Among other claims 
raised in support of collateral relief, Maples 
contended that his counsel was constitutionally 
ineffective for misadvising [**6] him about his 
ability to raise the speedy-trial issue after 
pleading guilty. The district court denied the 
petition, holding in pertinent part as follows: 

Petitioner was represented by counsel at 
his plea, and he indicated that his plea was 
voluntary and intelligent. Although his 
attorney asserted that the plea did not 
waive Petitioner's right to raise his speedy 
trial claim on appeal, the trial court stated 
that it could not comment on that issue. 
The plea was not conditioned on 
Petitioner's right to appeal the speedy trial 
issue. Therefore, Petitioner's guilty plea 
forecloses habeas review of his speedy 
trial claim. 

The district court did not explicitly rule on the 
ineffective-assistance-of-counsel claim. 
Maples filed a motion for a certificate of 
appealability on this issue. The district court 
granted a certificate as to "whether Maples 
received ineffective assistance of counsel 
when his attorney advised Maples that he 
could plead guilty and still raise a speedy trial 
claim on appeal." 

II. ANALYSIS 

A. Standard of review 

HN1~ "This court applies de nova review to 
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the decision of the district court in a habeas 
corpus proceeding." Harris v. [***Ii] Stovall, 
212 F.3d 940, 942 (6th Cir. 2000). [**71 
Maples filed his federal habeas corpus petition 
after the passage of the Antiterrorism and 
Effective Death Penalty Act (AEDPA), codified 
principally at 28 U.S.C. § 2254(d). HN2['¥] It 
provides in part that a federal court may grant 
a writ of habeas corpus with respect to a state-

' court judgment only where 
the adjudication of the claim (1) resulted in 
a decision that was contrary to, or involved 
an unreasonable application of, clearly 
established Federal law, as determined by 
the Supreme Court of the United States; or 
(2) resulted in a decision that was based 
on an unreasonable determination of the 
facts in light of the evidence presented in 
the State court proceeding. 

28 u.s.c. § 2254(d}. 

HN3["'1 This statute by its own terms is 
applicable only to habeas claims that were 
"adjudicated on the merits in State court .... " 
Id. Where, as here, the state court did not 
assess the merits of a claim properly raised in 
a habeas petition, the deference due under 
AEDPA does not apply. Williams v. Coyle, 260 
F.3d 684, 706 (6th Cir. 2001) (applying pre
AEDPA standards to a habeas petition filed 
pursuant to § 2254 because "no [**B] state 
court reviewed the merits of [the] claim"). 
Instead, this court reviews questions of law 
and mixed questions of law and fact de novo. 
Id. 

The case law in this circuit, however, has been 
less than consistent on this point, as indicated 
by the following statement: 

Several other circuits ... found when a 
state court fails to address a petitioner's 
federal claim at all, the appellate court 
should apply the pre-AEDPA de novo 
standard of review .... Whether these 
courts' holdings are correct, however, is 

not for this panel to decide. In Doan [v. 
Brigano, 237 F.3d 722 (6th Cir. 2001 )], the 
state court failed to mention, let alone 
adjudicate, the petitioner's [**'1] federal 
claim. However, the Doan court still 
applied the AEDPA standard in reviewing 
the petitioner's claim. Even if the Doan 
court did not explain its reasoning for 
adopting its position, this panei is still 
bound by its decision. 

[*437] Clifford v. Chandler, 333 F.3d 724, 730 
(6th Cir. 2003) (internal citations omitted). 
Normally, this would end our inquiry, and we 
would proceed to apply AEDPA, because 
HN4~ "(a] panel of this court cannot overrule 
the decision [**9] of another panel." Hinchman 
v. Moore, 312 F.3d 198, 203 (6th Cir. 2002). 
Both Clifford and Doan, however, were 
abrogated by Wiggins v. Smith, - U.S. -, 156 L. 
Ed. 2d 471, 123 S. Ct. 2527 (2003), a 
Supreme Court opinion that was issued the 
day after Clifford. 

The Wiggins Court held that the petitioner was 
entitled to a writ of habeas corpus on the basis 
of his ineffective-assistance-of-counsel claim. 
Id. at 2544. It applied AEDPA's "unreasonable
application" test to the state court's ruling on 
the first prong of Strickland v. Washington, 466 
U.S. 668, 80 L. Ed. 2d 674, 104 S. Ct. 2052 
(1984). Wiggins, 123 S. Ct. at 2538 ("The 
Court of Appeals' assumption that the 
investigation was adequate thus reflected an 
unreasonable application of Strickland.") 
(internal citation omitted). The Wiggins Court, 
however, noted that because no state court 
analyzed the petitioner's claim for prejudice-
the second prong of Strickland--its "review was 
not circumscribed by a state court conclusion." 
Id. at 2542 ("In this case, our HN5[',F] review is 
not circumscribed by a state court conclusion 
with [**10] respect to prejudice, as neither of 
the state courts below reached this prong of 
the Strickland analysis."). The Court therefore 
did not assess whether the state court's ruling 
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"resulted in a decision that was contrary to, or 
involved an unreasonable application of, 
clearly established Federal law, as determined 
by the Supreme Court of the United States," 
but rather conducted its review de nova. Id. at 
2542-44. In light of this new Supreme Court 
precedent, we too must review Maples's 
ineffective-assistance-of-counsel claim de 
novo. See Hinchman, 312 F.3d at 203 HN6[':f] 
("[A] prior decision remains controlling 
authority unless an inconsistent decision 
[***8] of the United States Supreme Court 

requires modification of the decision or this 
Court sitting en bane overrules the prior 
decision."). 

B. Mapies's i11elf1fective-assisfa11ce-i>f· 
counsel claim 

HN1~ The right to the effective assistance of 
counsel is guaranteed by the Sixth 
Amendment to the United States Constitution. 
Roe v. Flores-Ortega, 528 U.S. 470, 476, 145 
L. Ed. 2d 985, 120 S. Ct. 1029 (2000). A 
petitioner must satisfy a two-prong test to 
prevail on an ineffective-assistance-of
counsel [**11] claim. First, the petitioner must 
show that the performance of counsel fell 
"below an objective standard of 
reasonableness." Strickland, 466 U.S. at 688. 
In so doing, the petitioner must rebut the 
presumption that counsel's "challenged action 
might be considered sound trial strategy." Id. 
at 689 (internal quotation marks omitted). The 
second prong requires that the defendant 
"show that there is a reasonable probability 
that, but for counsel's unprofessional errors, 
the result of the proceeding would have been 
different. A reasonable probability is a 
probability sufficient to undermine confidence 
in the outcome." Id. at 694. 

1. Procedural default 

HNB['-i'] "Federal habeas relief is available to 
state prisoners only after they have exhausted 
their claims in state court." O'Sullivan v. 

Boerckel, 526 U.S. 838, 839, 144 L. Ed. 2d 1 , 
119 S. Ct. 1728 (1999) (citing 28 U.S.C. § 
2254(b )(1 )). A habeas petitioner has not 
exhausted his claims in state court unless he 
has "properly presented" his claims to a state 
court of last resort. Id. at 848 (emphasis 
omitted). The state's sole argument [**12] in 
the [*4311] present appeal is that because 
Maples failed to timely raise his ineffective
assistance-of-counsel claim before the 
Michigan Supreme Court, the federal courts 
are precluded from ruling on the merits of the 
claim. 

HN9~ This court will consider the merits of a 
procedurally defaulted claim in a habeas 
petition, however, where the [***!I] petitioner 
"shows that there was cause for the default 
and prejudice resulting from the default, or that 
a miscarriage of justice will result from 
enforcing the procedural default in the 
petitioner's case." Lancaster v. Adams, 324 
F.3d 423, 436 (6th Cir. 2003). A fuller 
explanation of this principle was set forth in 
Seymour v. Walker, 224 F.3d 542, 549-50 (6th 
Cir. 2000) (internal citations omitted), where 
the court stated: 

When a habeas petitioner fails to obtain 
consideration of a claim by a state court, 
either due to the petitioner's failure to raise 
that claim before the state courts while 
state-court remedies are still available or 
due to a state procedural rule that prevents 
the state courts from reaching the merits of 
the petitioner's claim, that claim is 
procedurally defaulted and may not be 
considered [**13] by the federal court on 
habeas review. A petitioner may avoid this 
procedural default only by showing that 
there was cause for the default and 
prejudice resulting from the default, or that 
a miscarriage of justice will result from 
enforcing the procedural default in the 
petitioner's case. 
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The state contends that Maples has not shown 
cause for his procedural default. HN1(J)f¥j 
"'Cause' under the cause and prejudice test 
must be something external to the petitioner, 
something that cannot fairly be attributed to 
him[;) ... some objective factor external to the 
defense [that] impeded ... efforts to comply 
with the State's procedural rule." Coleman v. 
Thompson, 501 U.S. 722, 753, 115 L. Ed. 2d 
640, 111 S. Ct. 2546 (1991) (emphasis in 
original). One of this court's opinions that on 
the surface appears similar to the case at bar 
is Shorter v. Ohio Department of Rehabilitation 
& Corrections, 180 F.3d 723 (6th Cir. 1999). 
There, Shorter raised a claim in his habeas 
petition that was not reviewed by the Ohio 
Supreme Court because his opening brief was 
filed two days late. Id. at 724. Shorter argued 
that there was "cause" for the 
procedural [**14] default because he had been 
assured by the United States Postal Service 
that his brief would be delivered to the Ohio 
Supreme Court no later than the last day that it 
would have been accepted for filing. Id. at 725-
26. [***11!] 

In rejecting Shorter's argument, this court held 
that cause had not been demonstrated by 
entrusting the brief to the Postal Service, since 
counsel could have hand-delivered the brief to 
the clerk of the Ohio Supreme Court himself. 
Id. at 726. The key difference between the 
present case and Shorter is that the petitioner 
in Shorter was represented by counsel, 
whereas Maples was not. Shorter summarized 
its reasoning as follows: "Petitioner's . . . 
counsel elected not to drive the brief to the 
Ohio Supreme Court ... , but rather relied 
upon the U.S. Postal Service. If such reliance 
constitutes 'cause,' then arguably, there is no 
hope for the concept of finality." Id. Maples, on 
the other hand, was proceeding pro se and, 
because he was incarcerated, he did not have 
the opportunity to hand-deliver his brief to the 
Michigan Supreme Court. 

A case that we find much more on point is 
Mohn v. Bock, 208 F. Supp. 2d 796 (E.D. 
Mich. 2002). [**15] In Mohn, as here, the 
habeas petitioner raised a claim that was not 
reviewed by the Michigan Supreme Court 
because it arrived one day after the 56-day 
filing deadline. Id. at 801. Pursuant to prison 
policy, Mohn had presented [*439] his brief to 
his prison unit manager five days prior to the 
deadline. Id. at 802. But the brief was 
apparently not sent out promptly, which 
resulted in it being received one day late by 
the Michigan Supreme Court. The application 
for leave to appeal to the Michigan Supreme 
Court was therefore rejected as untimely. Id. at 
801-02. 

In the subsequent habeas action, the district 
court held that Mohn had demonstrated cause 
to excuse the procedural default because "the 
papers were no longer in his control" once he 
gave them to the prison officials five days prior 
to the deadline. Id. at 802. Mohn is obviously 
not binding precedent, but we fully agree with 
its result. . Maples had completed his 
application for leave to appeal to the Michigan 
Supreme Court five days prior to the filing 
deadline, and he attempted to submit it to the 
prison officials at that time. Unlike in Shorter, 
he did not !**16] have the ability, through 
counsel, to deliver the papers personally to the 
state court, and was instead forced to rely on 
prison officials to do this for [***11] him. 
HN11~ The prison officials' inaction, which 
resulted in the application for leave to appeal 
being denied because it was filed in an 
untimely fashion, presents an "objective factor 
external to the defense [that] impeded . . . 
efforts to comply with the State's procedural 
rule." Coleman, 501 U.S. at 753 (internal 
quotation marks omitted). 

This is not to say that HN12['i'J the "prison 
mailbox rule" established by Houston v. Lack, 
487 U.S. 266, 101 L. Ed. 2d 245, 108 S. Ct. 
2379 (1988), is binding on the state of 
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Michigan, which it is not. See, e.g., Adams v. 
LeMaster, 223 F.3d 1177, 1183 (10th Cir. 
2000) (noting that "the Houston decision is not 
binding on state courts"). HN13i:F] Where a 
pro se prisoner attempts to deliver his petition 
for mailing in sufficient time for it to arrive 
timely in the normal course of events, 
however, the rule is sufficient to excuse a 
procedural default based upon a late filing. If 
the prison had accepted and mailed Maples's 
petition when he first attempted [••111 to 
deliver it--five days before the state's deadline
-we have no doubt that it would have been 
timely delivered in the normal course of 
events. Maples has therefore shown cause to 
excuse his procedural default. 

The prejudice resulting from the procedural 
default is that the Michigan Supreme Court 
refused to consider Maples's claim of 
ineffective assistance of counsel. Moreover, as 
the state admits, Maples "no longer has any 
procedure available to present his claim to the 
Michigan Supreme Court." The state does not 
contest that the procedural default prejudiced 
Maples. We thus will turn to the merits of 
Maples's claim. See, e.g., Edwards v. 
Carpenter, 529 U.S. 446, 451, 146 L. Ed. 2d 
518, 120 S. · Ct. 1587 (2000) HN14('!1] 
(recognizing that a federal court should assess 
the merits of a state habeas petitioner's 
procedurally defaulted claim when the 
petitioner has demonstrated cause and 
prejudice that excuses the default). [***12] 

2. The merits of Maples's Ineffective
assistance-of-counsel claim 

Maples's trial counsel provided legal advice 
that, as the Michigan Court of Appeals held, 
was patently erroneous. Contrary to his 
counsel's representation, Maples's [**18] guilty 
plea precluded him from appealing his speedy
trial claim. Such advice certainly falls below an 
"objective standard of reasonableness" and 
cannot possibly be considered "sound trial 

strategy." 

Furthermore, Maples has stated that he would 
have insisted on proceeding to trial, rather 
than plead guilty, but for his counsel's 
erroneous advice. The state has not 
challenged Maples's assertion, thus removing 
[*440] this factor as a contested issue in this 
case. On the surface, at least, this satisfies the 
prejudice standard as articulated in Hill v. 
Lockharl, 474 U.S. 52, 59, 88 L. Ed. 2d 203 

' 106 S. Ct. 366 (1985), which applied 
Strickland to instances where the defendant 
pleads guilty. The Court in Hill stated that 
HN1S[:IJ in order to establish prejudice "the 
defendant must show that there is a 
reasonable probability that, but for counsel's 
errors, he would not have pleaded guilty and 
would have insisted on going to trial." 

Hill goes on to state, however, that "in many 
guilty plea cases . . . the resolution of the 
'prejudice' inquiry will depend largely on 
whether the affirmative defense likely would 
have succeeded at trial." Id. There are two 
plausible interpretations [**HI] of the 
preceding quotation. One reading of Hill is that 
a court should sometimes, but not always, 
analyze the merits of the underlying claim 
(e.g., whether there was in fact a speedy-trial 
violation) in order to assess whether the 
petitioner suffered prejudice. See id. (stating 
that a substantive inquiry should occur "in 
many guilty plea cases," implying that such an 
inquiry is not necessary in all such cases). A 
second interpretation of Hill is that the court 
must always analyze the substance of the 
petitioner's underlying claim, and that this 
inquiry will be dispositive to [***13] the 
resolution of the habeas action "in many guilty 
plea cases." 

We believe that the second interpretation of 
Hill is preferable for two reasons. First, it is 
more in line with this court's analysis of an 
ineffective-assistance-of-counsel claim under 

MARK BENDURE 



39b

R
EC

EIV
ED

 by M
SC

 8/27/2020 4:03:06 PM
rayre: 1 1 OT ·1 L. 

340 F.3d 433, *440; 200, ,.S. App. LEXIS 16902, '*19;2003 FED Ar )296P (6th Cir.), *'*13 

Strickland, which inevitably engages in a 
substantive inquiry into the petitioner's claims. 
E.g., Carter v. Bell, 218 F.3d 581, 597-600 (6th 
Cir. 2000) (holding that the habeas petitioner 
had demonstrated prejudice stemming from 
his counsel's ineffective assistance after 
analyzing the merits of petitioner's 
underlying [**2il] claim). Second, Hill, like the 
case before us, involved a situation where the 
petitioner's ineffective-assistance-of-counsel 
claim stemmed from trial counsel's affirmative 
misrepresentation to the defendant who 
subsequently pied guilty. Id. at 54 (describing 
how petitioner's counsel misrepresented the 
amount of time that the petitioner would be 
required to serve in prison before he was 
eligible for parole). 

We acknowledge that the Supreme Court in 
Hill did not itself inquire into the substance of 
the petitioner's clairn, but this was only 
because Hill did not clear the first hurdle of 
stating that he would have proceeded to trial 
but for his counsel's errors. Id. at 60 
("Petitioner did not allege in his habeas petition 
that, had counsel correctly informed him about 
his parole eligibility date, he would have 
pleaded not guilty and insisted on going to 
trial."). Presumably, the Court in Hill discussed 
the importance of inquiring into the merits of a 
petitioner's underlying claim because it 
intended for lower courts to conduct such an 
analysis where, as here, the petitioner's 
counsel made an affirmative misrepresentation 
upon which the petitioner reasonably 
relied 1**21] in deciding to plead guilty. 

Because we adopt this interpretation of Hi/I, we 
must remand this action to the district court to 
assess whether [*441] Maples's speedy-trial 
rights were in fact violated. The [***14] 
substance of the speedy-trial issue has neither 
been addressed by any court nor briefed for 
this appeal. 

ill. CONCU.IS!ON 

For all of the reasons set forth above, we 
VACATE the judgment of the district court and 
REMAND the case with directions that the 
court assess the merits of Maples's speedy
trial argument as part of his ineffective
assislance-of-counsel claim. 

Cll!lltl.llr by: BOGGS (In Part) 

ll)issenft by: BOGGS (In Part) 

Dissent 

[***15J BOGGS, Circuit Judge, concurring in 
part and dissenting in part. Michigan has 
adopted a 56-day rule for application to its 
Supreme Court for leave to appeal from a 
decision of the court of appeals. As far a$ any 
precedent in any federal court holds, Michigan 
would be free to set this limit as 46 days or 66 
days or 36 days. 

Given this leeway, and given the court's 
holding that Michigan is not obliged to adopt 
the federal "prison mail box rule", I do not see 
how the failure by Maples to file on time is 
from a cause "external to the petitioner. [**22] 
" Coleman v. Thompson, 501 U.S. 722, 753, 
115 L. Ed. 2d 640, 111 S. Ct. 2546 (1991 ). 

There is no indication that Maples was 
prevented from submitting his petition to prison 
authorities in sufficient time that the normal 
course of the mails (with some leeway for 
safety) would have delivered it to the Michigan 
Supreme Court on time. The fact that Maples 
says he delayed because he did not know the 
postage amount is unpersuasive. He could 
have ascertained that amount at a much 
earlier time. Indeed, there is no indication that 
knowledge of the exact amount was a 
prerequisite for submitting his document to the 
prisori authorities for mailing; for all that 
appears, the proper amount, whatever it was, 
would have been deducted from his prison 
account. 

MARK BENDURE 



40b

R
EC

EIV
ED

 by M
SC

 8/27/2020 4:03:06 PM
340 F.3d 433, '441; 200c S. App. LEXIS 16902, **22; 2003 FED Ar '296P (6th Cir.), *"15 

Under these circumstances, to hold that 
petitioner's failure is from a reason "external" 
to him is no more persuasive then saying that 
the 56-day limit was too stringent. 

I therefore respectfully dissent from the court's 
holding that petitioner's claim was not 
procedurally defaulted. To the extent that the 
court surmounts this hurdle,· 1 agree with the 
remainder of its decision. 

End of Document 

MARK BENDURE 
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STATE OF MICHIGAN 

IN THE CIRCUIT COURT FOR THE COUNTY OF MACOMB 

PEOPLE OF THE STATE OF MICHIGAN, 

Plaintiff, 

-vs-
File No. 93-2380-FH 

Hon. 
DAVID MAPLES, 

Defendant. 

! ' 

ORDER VACATING AND SETTING ASIDE 
JUDGMt;NT OF CONVICTION AND SENTENCE 

At a session of said court, held in 
the courthouse in the City of Mt. 

Clemens, Macomb County Michigan 

J biNI 1 ' '''''.'6· On ". 1.r-"-t ,J ...!. ,_;~ /!l 'lJ[ 11-
----------- '=',!;.;}\'J .t 

PRESIDING: HON. 
n ! ri W A r, ·'J· w ii" ~ 1.) ffi~ .'j 
21 :i I~ iflnrl .i :· - thiu ltJlr\i,J -.ifS U 1 iJ 

Macomb Circuit Court Judge 

The United States District Court, Eastern District of Michigan, Southern Division having 

entered a JUDGMENT on October 28, 2003 granting an unconditional writ of habeas corpus, 

the Honorable Victoria A. Roberts, presiding, Docket No. OO-CV-71718-DT, 

iT IS HEREBY ORDERED that the Judgment of Conviction and Sentence entered on 

June 20, 1996 in the above entitled matter is hereby VACATED Ail!D SET ASIDE. 
RICHARD l .. ~~~.,.- · CARETTO 

C1Rc·· ,r •\./IT dl,JQ91; 

MACOMB COUNTY CIRCUIT cou~t'~8Db~06 

THAT THE COURT MAY ENTER THE ABO 

./A 
CRAIG P.C. (P27539) 
Attorney fo ef ioner 
28 E. Adams, uite 900 
Detroit, Michigan 48226 
(313) 963-1455 

AVER (P48649) 
slant Attorney General's Office 

Habeas Corpus Division · 
720 Law Buiiding, 525 W. Ottawa 
Lansing, Michigan 48909 
(517) 373-4875 
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snn I))!' IUCBIGMI 
IN fflE ~ ClCJJmii'f'lt CIRCUIT COiilcr 

COAf 196975 
LCt 93-02380-FE 

HONORABLE RAYMOND CASEElil 

DAVID ANDHEW MAPLES ____________ / 

I, 
witness 
subiect 

- ' 

JAMES MIC!iAEL MURPHY, declare that if called-as a: 
I will testify truthfully concerning the folla..rin'g 
to the peila.!ty of perjury. :~ 

i. That I would be willing to answer truthfully all · 
questions concerning an affidavit I filled out on August 9, 
1Y93. {See attached affidavit) 

2. This affidavit concerns a criminal charge against, 
David Andrew Maples, lower court €93-02380-FB. 

3. My. purpose for writing this affidavit was to 
absolve Mr. Maples of any wrongdoing in the aforementioned 
criminal charges. 

4. That the copy of the attached affidavit is a true 
copy of the original, tilled out by me on the above date. 

S. When I testitied at an entrapment hearing held on 
February i4, 1994, my testimony was consistent with this 
af:tidavit. 

6. That this testi:mony exonerated Mr. Maples from any 
wrongdoing in the above mentioned criminal case. 

7. Subsequent to these happenings, the prosecutor in 
:my felony case approached me with a plea ~greement, which I 
accepted. 

EXHIBIT 

7 

< 

,... 
..., 
Q 

,_, 
--
:,,,: 

i:.J 

' 
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8, Part of the agreement conlllisted of my not 
testifying at the criminal trial of, David Maples in 
above lllentioned caae, ' 

9. That ·if I choose to testify at that trial I wm1lc' 
be facing a more severe sentence for doing so. 

10. I did explain the nature of this plea agreem~nt to 
Mr, Maples trial attorney, Daniel P, Feinberg. 

11. lam willing to testify truthfully to all 
information contained herein, and any other issues related 
to this matter. 

Further, I say not. 

I , JAMES MI CHA.EL MURPHY, declare under penalty of 
periury that the above ±acts and averments are true to the 
best of my knowledge, information, and belief. 

Dated: 

Subscribed and sworn before me this 
,,3_Q~~day of_~u - , 1997 
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IN THE 
STATE OF MICillGAN 

PEOPLE OF THE. STATE OF MICHIGAN, 
ON BEHALF OF: DAVID A. MAPLES, 

Plaintiff, 

- vs -

CARL MARLINGA, JAMES SULLIVAN, 
AND DANIEL P. FEINBERG, 

Defendants', 

----------------'/ 

STATE OF MICHIGAN) 
) - ss -

COUNTY OF ST. CLAIR) 

AFFIDA VII OF: 
JAMES MICHAEL MURPHY 

I, JAMES MICHAEL MURPHY, declare, that if called as a witness I 
will testify to the best of my knowledge, information and belief, subject to 
the penalties under perjury, to the followiqg: 

1. That I would be willing to testify and or answer truthfully all 
questions concerning an affidavit I filled out on April 30, 1997, (See attached 
affidavit). 

2. That the affidavit referenced above concerned my testimony 
exonerating David Andrew Maples in his criminal case no. 93-2380-FH. 

3. The purpose of writing that affidavit was to absolve David of 
any wrong doing in the above mentioned criminal case as well as my 
testimony during my entrapment hearing in my criminal case no. 93-2381-FH, 
which also clearly exonerated David of any wrong doing whatsoever. 

4. That prosecuting attorney James Sullivan, approached me just 
before our schedule trial date a with plea offer, which I did except under 
threat & duress. 
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5. Part of the agreement consisted of me not testifying on beh,, I of 
David A. Maples, at his criminal trial and that if I did choose to testify, 
prosecuting attorney James Sullivan assured me I would receive a more s; er 

· penalty, a 40 to 80 year sentence for doing so. 

6. That prosecuting attorney James Sullivan, informed me thr; I was not 
· threatened or harassed, coerced or anything else in the form of , ,timid, tlon to 
except his offer. That if I revealed this to anyone I would receive a uore sever 
sentence for doing so this included my 'Plea in open Court dated 
September 19, 1995, in my criminal case no. 93-2381-FH. 

7. I did explain the part of my plea agreement to David's ,ru! attorney 
Daniel P. Feinberg, as it related to David, but nothing more out of fear. 

8. I am willing to testify truthfully to the information contained here, and 
any other issue related to this matter. 

I, JAMES MICHAEL MURPHY, declare, under the penalty of perjury that 
the above facts and averments are true to the best of my knowledge, information 
and belief. 

DATED: i )_ \ I I cq...-
' . 

Subscribed and sworn to before me , 
A Notary Public,. this \.S1· day of D-'-v_,1,,_/,.u~ Jc-vr 

~ .. - I 

('\ \'I. {G\(M Ji\,~ SEAL 
NOTARY PUBLIC 

OMMISSION EXPIRES ON 
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November 12, 2002 

John Engler, Go·vemor 

Department of Corrections 
Bill Martin, Director 

"}:\./)'·/1·,.,,. 1:\···}}·11·· 1:.,·•1·1· /)11_1··· .. , L ( i,..._ ,. ( ( ( L { , , I , 

RE: VERIFICATION OF INCARCERATION 

TO WHOM IT MAY CONCERN: 

Maples, David Andrew 237382 is currently incarcerated at the 
MA~ c:x:aRECTICNAI. FACILITY and is currently serving the following sentence(s): 

Controlled Substance lOyrs to 20yrs 

Rec Stolen Property 2yrs 6mos to Syrs (Terminated 6/30/97) 

His incarceration date was: 5-23-1994 ---------------
His earliest parole eligibility: 11-15-2004 _::.;;;....::;.;;.__;;;;.c..;:._c_ ______ _ 

Paroled 9-27-1995 Returned 8-2-1996 

If you have any questions or require further information, please contact me 
at (586) 749-4900 ext. 109 

Sincerely, 

c~'l ~ c)G'r.AU--L / IM-
Leon Schroer 
Records Office Supervisor 
~comb Correctional Facility 

cc: File 

Macomb Correctional Facilit~· e 3462; 26-Mile Road • New H,wen, Michigan .J.80-1-8-09999 
(RIO) 749-4900 • TDD (810) 749-72 JO 
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'c;(~~-38:s --0;·;:: P. 

213 

MJICHIOANDEPARTM.ENTOFCORRECTIONS \~ . -
1

-- ~ /':~ CiB=@IH C,q>Al.l!ll/0@.i. 
11:'AROLE BOARD ORDER FOR PAROLE ' =-' L<.:::, 48$~-li2D 

MAR. 24. 2003 2: 12PM . PP""LE BOAR0' 

.~(\) ct . 
lh® Pa1@Ue Board htre~y orde" t~a ,.role <11! lfuo p~I••~ numed ~@low !w acmdHto wlih iho ,~11it~Ua1s 

mppearine on the i ... of iti!!s tortili<t.llie ~m~ lhe ..,,ditlons sMed 011 lh© 1oto1H side. 

NAME 

HAP~wW.~,oE~wJinflAll~~D~AWWNl!HVWALL_D_E_z_~~e-H_RJI_sL..U.JcJ.1ill~l!:J.Q.11.1.1.&.L.~La....l,....~1:=,..Jl.~~L.LJ~!.Ulllll 

IIEPORTTO D1':NI SE IL.. SCOTT 

~AIR lilil 

RELEASE INSTRUCTIOh:S 
,r1n .. 1PH0Na THE PAROLE oF,Ic:E upow ARRIVAL 

ND 

.. ···••········ .. ·.··. . . . . : 
Pi>R$t111it('r T~ MCL ?'31. Z3611 AS I\Mli!IIDl!:D l!!Y PUBLIC AC:1' U4 Ol" .i.993, YOU MUST !!'Alf 

A .. S(JPB.liV:tSION FEE OF I !160, oo_ THE FEE IS PA:YABLI!! WHElf THE PAROLE OIU)ER 
IS i!:~l'ElfHD, l!UT THE lii'EB MAY BE !'AID IN MONTHl.,Y :INSTALLMENTS TO 131! 
:Oitii\:RMINED BY THE FIELD A(;ENT. lt'OU WILL NOT BE RSQUIRl!II TO PAY A 
SUPERVISlQN l"EE TO MICHIGAN WHEN YOU ARE BEIN<i SUPERVISED IN ANOTHER STA'!"!! 
UNJ)!R THB: PROVISIONS OF THE INTERSTATE PROIIA.'l'ION AND PAROL! COJIU'ACT, 
PURSUANT TO MCL 798. 103. 

PURSUANt TO MCL 791.236 ANP PUBLIC ACT 87 OF 19i5 AS AMENDED, YOU MUST PAY 
RESTITUTION OF' I 230,00 AS ORDERED SY THE SENTENCING COURT AS INbICATED 
ON THB JUl)GEMl/;NT OF SENTENCE •. RESTITUTION l!i ll'AYA.i!LE WHEN Ttli PAROLE ORDER 
IS &:NTl!Rl:!:1>1 BUT MAY BE !'AID XIII MOIIITKLY JNSTA!.L!'IENTS TO BE 1)1!:TEMINED BY 
THE FIELD AGENT, 

~URS.ANT TO MCL 780,905 YOU MUST PAY THECRIME V7CTIMS ~SSESSMENT OF U 
70, QO AS ORDEREP SY THE SENTENCING COURT AS INDICATBD ON TH6 .JUDGMENT OF 
S!NTiNCt. THB CRIME VICTIMS ASSESSMENT IS PAYAIILB WHEN THE PAROLE ORDER IS 
ENTERED, BUT HAY BE PAlb IN MONTHLY lNSTALL!'!!NTS TO SE DETERMINED BY THE 
ll'IELb AGENT. 

CONTINUED 0~ Ntl,11 PAGE. 

ATTEST 

DATE 

03/.24103 

DtstRIB\ITION: Whit0 .. hr111lee; W"lte .. Fhdd 1Jparatinn1: Central omee1 Wklu• .. flarele Apa.Rt 

MICHl6AN PAROLE BOARD 
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MAR. 24. 2003 2: 13PM PA D/,1. [ BOARD 

i',iiCHllOAN Dlill'AR'TMENT OF CORRECTIONS 
PAROLE BOARD ORDER FOR PAROLE 

l!U. LUbl ~. j/j 

li:1!11-ilii l'l ! CAl!!-lll!.®i~IDil!;, 
"1S:!S-m.o 

Th@ fav@!e IG>rd hereby 01~ers I~• p&1eie oi lilo• por,om Hmed hlaw !n ~,cord•~<@ with 11,o p•11kwlaes 
qppt•lfi®g @~ ttho lo<e of this c@llif!e.!!le and th® comdh!lou •lated @n 1~@ 1ove1Se ;idt. 

NUMBER 

MteRES~.~ID!~W~IT~Hll!.lW...DAAWMN~ .. ~V~ALL_D_!_z~,-C-H-ftJXLSA...VA~. L~D~E~ZU.!.ld&IL.U:U~l2&a29~~Uill'IBl.lLRLID-I~AUNl.....»_RnIV_E_j:u,a.t.z.lo.L.l!.J:U~ 
,,.••,, 

IIEPoRI IO 

RELEASE !IISTRUCTION!i 

2. 0 'i'Ol,J MUST NOT USE! OR 1'0SSESS AII..COIIOII..IC . QEVl:UlAGES OR OTHER INTOXJ!:CA!IITS. 
YQU MUST NOT ENTER BARS OR OTHER PLACES WHfiRE THE fR:tMARY PURPOSE IS 'l!'O 
SE~VE ALCOHOLIC BEVERAGES FOR DRlNKXNG ON SITE, UNLESS 'l'KE FIELD AGSNT HAS 
FIRST GIV~ YOU WRITTEN PERMISSION FOR YOUR l!i:MPLOYMENT AT A SPEC!F!C 
LOCATlOl'I, . 

1,1 YOU MUST PAY THI! COST OF YOUR TREATMENT PROGRAM ACCORDING TO YOUR 
A~ILITY AS QETERMINEV IY THE TREATMENT PROGRAM, 

4,4 YOU i'll.lST BE IN YOUR APPROVED RESIDENCE BETWEEN T~~ HOURS OF 
11PM TO 6AM UNLESS EXCUSED BY FIRST GETTING WRITTE~ ~BIRMISS10N FROM TMK 
FIELD !\GENT. 

ATTEST 

DATE 

IIICHl&AN PAROLE BOARD 

NOTE: Parole vloh1liG1111(1) may vm11dt is 1h11011 lri' gDod ~m• 111 dl:1:~iplimra,y ~~editr,, 

ttSTRIIIITION; White" l"lilrollDti Wllll1 .. Field Op11r.t1ti111ni: Cantril Olth:e; White- .. hrole Agent 
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:lili!ieffKiAN DEi' AR TIViENT Of COl!U'. ~RONS 

£'J,,J.l0LE CONDITIONS 
PAROLE CONDITIONS 

p,mro!e sa,pe«visioo Is inlendoo no prolool Ille i)llblic While providing assislallOO and guidance lo Gacilita!e ihe parolee's 11,ao,sition Iron\ 
C!fflfinemeilll<I lree society. lfo meet nhese gc,als, mlnimllmoonditions areestabfislle<lwhich may be enhanced by special in<:!ividu~ 
«x>ndl!iofls. A paro4ee's failure lo~ with fil!YOOOOition may resull in revocation and return lo confinement. ' 

(1 » AEl"ORlfS: You m<.osl 0011taci 11M fiek! agent as inslructed oo later than llhe firs! business day lollowing release. Thereafter, you 
musl report llrulhfu!ly as often as llhe llieki agent requires. You must report any arrest or -police contact or loss cit 
employment lo the field agent within 24 hoUrs, weekends and holidays excepted. · 

(2) RESIDENCE: You must not change residence without prior permission of Qlle field agent. 

, (3) TRAVEL: You must not leave Ule state without prior written permission. 

(4) CONDUCT: You must ool engage in any beh.alliorthaloonstitutes a violation of any criminal law of any unit of government You 
must oot engage in assautlive, abusive, threatening or intimidating behavior. You must not 11Se or possess cootrolled · 
substances « drug paraphernalia or be OMth anyone you knoW to possess these items. 

(5) TESTING; You must oonw wilh Ille requirements c4 alcohol and drug iesting Oldered by Ille oield agent oc iaw enlO<CemGat at 
lhe niquest of !he field agenL You must not make any attempt kl submit fraudulent or adulterated samples ffor testing, 
You must not hinder, cbslrucl. tamper, or olheiiMse i!ltertere v.ttl1 the testing procedure. · , 

•. (6) ASSOCIATION: You must.llOI haVe ~.~~or~ COfltacll'Ji1h anyane you knOwlohave a felony reooro 
without permlsskln-of !he field ~ You must not have veri)al. ~ eleclronic, or physical c:ontac! with. anyooe you 
know lo be engaged in any behalliof lhat ccnstiMes a Violation CJ! any criminal law of any unit of government 

(7) WEAPONS: You must !IOI use any object !IS a weapoil. .You must not ovm, use, or have oodef YoUf control or area of coo!f!OI . 
a~ of any type or any lmllatioo of a weapon, any ammunition. or any fireann parts, or be in !he company of anyone 
you knOw I<> possess these items. · 

(8) ~YMENT: YOCI must. make eamest effom lo llind and main1aln legitimate employment, unless engaged in II.II altemative ' 
prognim appmved by Ille field agent. Yoo must !IOI voluntarily c:hange ~t or alternative program ...«tloot !he 
prior~ of !he liekl agent. 

(®l ~CONOIT!ONS: You mustoomplywilh special oonditiolls ~ bylhe parole lloaro and wi811 Wlritten mveroai ocders 
· made by the field agent 

. . 
·. WAIVER Qf EXTRAOITION: I hereby waive eldladtioo IO the state of Mic:hl!Pn fmm any jurisdiction in« ootside the United Slates 
.._ I ffi8.Y be founcl and also agree !hat I will not contest any effort lo mum me 1o !he state of Michigan. · 

. A~$TQFPA.qgLE;l!taVeiead«healdiheparoieCCll1dill<>mandspeclaiooncitioosandha.11e~edacopy. iundersl8nd 
._ fallure IO ~ 1'111111· any. Cl( Ille ocnditions or special conditions may nsuft revocalicn arote and vetum to c»"lflnemenll · 
undelSland and agree to COffljlly with !he pa.rote oondllioos and special COfldi 

SIGNED: 
(PAROLEE) /"'-') 

/ 
oATEo:,_~Y,!__'__;· o2i~(;:.__ • .::.o_.s.:_ _____ _ 
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~HCHliU/\J'i DIEP ARTMEN'f OIF COW 'TIONS 

!Fl.ROLE CONDITIONS 
'---IVI. 11" PNI I (11:lACK) 

PAROLE CONDITIONS 

p,mnole supeavisloo is lnieooe<li ll<l pmlect the fPWlic mUe pl<Mding assisiaooe and guidance llo iacililate the parolee's aransmoo lrom 
. coofinemenl to free sccieiy. T <> meet 1/iese goals, rilimlJm OOO<lilions are established which may be enhance<I by special individual 
·· OO<lditio<>s- A parolee',; failure I<> oompty With .!!fil'COOOiil<>n may result in revocation and return I<> confinement. · 

(1 » IRIEIPOIUS: You mus! a:oolacl UM Mid &gem as lnsirucied oo later lhan ~ first oosmess day following release. Therealter, yoo 
musi report iruilllu!ly as olten as ille. field agent requires. You must report any arrest or-police conlacl or noss oi 
employment to ihe field agent within 24 hours, weekends and holidays excepted. 

(2) IRESHOENCE; You must not change residence without prior permission of the field agent 

(3) TRAVEL: You mtJSt not leave the stale without prior written permission . 

. (4) OONOUCT: You must 001 engage in any ile/Javia( !hat constitutes a violation of any criminal law of any unil of government. You 
must not engage in assaultive, abusive, threatening or intimidating behallio<. You must not n,se or possess oootrolled 
substances or drug paraphernalia or be with anyone you know to possess these items. 

(5) TESTING: You must comply with !he requirements ol aloQhol and drug testing oroe(ed by the liel;! agent <><law >erif<l<C<imwaat · 
!he flKlll0SI of !he field agent. You must not make any attempl IO submit. traudut<lnt or adulterated samples lor testing. 
Yoo must not hinder, obstruoi, ~r. <>< otherwise i!tterfere ....tti the testing procedure. 

•··(6) ASSOOIATION: You must.not haVe ~. ~ ~ ()f jlhy.sk:al contact with anyone you know lo. have a 1e1ooy recoro 
w1111out pennlssioo-ot the field~ Yoo must no1 have vemai,; ~~or physi&al c:ontaa w1t11 anyooe you 
know lo be engaged in any behavior that conslifUtes a 1/io!ation of any criminal law cf any unit of govemment. 

WEA.FONS: You must not use any Cllljecl u II weapon. You must noc own, use,<>< have ilndef your COllirol or area of con!IOI 
· a weapon cl any type oranylmtation of a weapon, anyam.munllion,oranyfirearm·parts. orbe in the company of~ 

you know II<> possess these items. · · 

(6) le.MPU>YMENT: You must make~ elfMl! lo find Md mainlllin legitimate ~I. ootess 8llgaged in an atlemative 
program approved by Ille field agoot. Yoo must nol voluntarily change employment or alternative program wi1hoot the 
pfio( peimisslon of the field agent. · 

('®) SPECW.CONOmONS: You musteamplywitll ~ OOn<!ifloos ~llylhe l)M!le board and with written orveibal Ol'dels 
· made by lite field agent. 

WANER QFEXTRAOITION: I !lembywalve ~ ID the Ade of Michigan from any jurisdiciicll In or ootside the United States 
. .._ I.may be foun<l lllld aJso agree !hat I 11iil not contest lll'IY effort to mum me to the state of Michigan. · 

ctew&f/=illtQefA.'P,E;t.halleieadorhealdiheparolecancliUcnsandspeclalconditionsandhave~edacapy. I~ 
111111 fl!lllure ID comply with any of the ooodilions or special condi1ions may ftsult • revocation rote and return to <»1fonementl , 
undeC's1and and agree to comply with tine paro4e ooodi!loos and special co<1di • 

SIGNED: 
(PAROLEE) 

OATED:.~~,;J'£--_,"o2i:::....::~::..__'~()~-.J'"~~~~~~~ 




