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L TTASTATE OF MICHIGAN

Plzirdiifs aliomey, bar rg,, address, and ialephone np.
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18450 E. Jefforson Ave., Suife 110

(rosse Points Park, Mi 48230

STATE OF MICHIGAN

OFFICE OF ATTORNEY GENERAL
525 W. OTTAWAST.

LANSING, M1 48993

SUMMONS ] NOTICE TO THE DEFENDANT: In the name of the people of the State of Michigan you are notified:

1. You are being sued. ‘

2. YOU HAVE 21 DAYS after receiving this summons to file a written answer with the courtand serve a copy on the other party
ortake other lawful action with the court (28 days ifyouwere served by mall or youwere served outsidethis state). (MCR2.111[CD

3. ifyou do not answer or take other action within the time allowed, judgment may be entered against you for the relief demanded
in the complaint,

issued
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_ This summons expires Court i:i{k . _

Y2817 S il D017 erorme W. Zimmer Jr.
“This summons is invalid unless served on of before its expiration date. This dosument must be sealed by the seal of the court,
COMPLAINT | Instruction: The followingis information thatis requiredtobeinthe caption of every complaint andis fo be complefed
by the plaintiff. Actual allegations and the claim for relief must be stated on additional complaint pages and attached to this form.
I This is a businass case in which all or part of the action includes a business or commercial dispute under MCL 600.8035.
Family Division Cases
[} There Is no other pending of resolved action within the jurisdiction of the family division of circuit courtinvalving the family orfamily

members of the parties.
[T An action within the jurisdiction of the family division of the circuit court involving the family or family members of the parties has

been previouslyfiledin Court.
The action [lremains pending. The docket number and the judge assigned to the action are!

Bar ne.

[is nolonger

Tiockat no. Jugge

General Civil Cages

71 There is no other pending or resolved civil action arising out of the same transaction or occurrence as alleged in the complaint.

1A civil action between these parties or other parties arising out of the transaction or occurrence allaged in the complaint has
been previously fled In Court.

The action [ |remains ["1is no longer pending. The docket number and the judge assigned to the action are:

.....

Docket no. Judge Bar o,

[ VENUE |
Flalriiff(s) residence (ncluds ¢ity, township, or village)
29129 Sunnydale, Livonia, MI 48325

Place where aclion arose of buginess condusted
Macomb County

Defendant(s) residence {include city, township, or village)
State of Michigan

03/16/2017

Dale _ Slgnatine of atforney/plaintif
[fyou require special accommodations to use the court because ofa disability or if yourequire a foreign language interpreter to help
you fully participate in court proceedings, please contact the courtimmediately to make arrangements.

MCot 515 SUMMONS AND COMPLAINT  MOR 2.102(8)(11), MCR 2.104, MCR 2.305. MCR 2,167, MCR 2.113(C)(2)(a), (), MCR 3.208(A)
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SUMMORNS AND COMPLAINT
PROOF OF SERVICE Case No. Court of Claims No.

TO PROCESS SERVER: You are to serve the summons and complaint not later than 91 days from the date of filing or the date
of expiration on the order for second summons. You must make andfile your return with the court clerk. Ifyou are unable to complete
service you must return this original and all copies fo the court clerk.

i CERTIFICATE/AFFIDAVIT OF SERVICE/ NONSERVICEI

[_| OFFICER CERTIFICATE OR ] AFFIDAVIT OF PROCESS SERVER
{ certify that | am a sheriff, deputy sheriff, bailiff, appointed Being first duly swomn, | state that [ am a legally competent
court officer, or attorney for a party (MCR 2.104[A][2]}, and adultwho is not a party or an officer of a corporate party, and
that:  (notarization not required) that:  (notarization required)

[_11 served personally a copy of the summeons and complaint,
[ 1 served by registered or certified mail (copy of return receipt attached) a copy of the summons and complaint,
togetherwith

List all docurnents served with the Summons and Complaint

on the defendant(s):

Defendant's name Complete address{es) of service Day, date, fime
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I have personally attempted to serve the summons and complaint, together with any attachments, on the following defendant(s)
and have been unable to complete service. ‘

Defendant's name Complete address(es) of service Day, date, time

| declare that the statements above are true to the best of my information, knowledge, and belief.

Service fee Miles traveled | Mileage fee Total fee Signature
$ $ $ Name {type or print)
Title
Subscribed and sworn to before me on , County, Michigan.
Date
My commission expires: Signature:
Daie Deputy court clerk/Notary public

Notary public, State of Michigan, County of

ACKNOWLEDGMENT OF SERVICE

| acknowledge that | have received service of the summons and complaint, together with

AHachments

on
Day, date, time

on behalf of

Signature
2b



STATE OF MICHIGAN

IN THE COURT OF CLAIMS
DAVID A. MAPLES, Case No: 1 12001 % MZ
To Voot

Plaintiff, .

VS. A
' STATE OF MICHIGAN, | -

Defendant. t M
MARK R. BENDURE (P23490) RACINE M, MILLER (P72612)
Bendure & Thomas, PLC We Fight The Law, PLL.C
Attorneys for Plaintiff Attorneys for Plaintiff
15450 E. Jefferson Avenue, Suite 110 17600 Northland Park Ct., Ste. 210
Grosse Pointe Park, MI 48230 Southfield, MI 48075
(313) 961-1525 (248) 443-9030
bendurelaw(@gs.com . racine.michelle@gmail . com

VERIFIED COMPLAINT

Plaintiff DAVID A. MAPLES, through his attorneys, BENDURE & THOMAS,

PLC, and WE FIGHT THE LAW, PLLC, states by way of Complaint that:

Parties and Jurisdiction

1. This Complaint is brought pursuant to MCL 691.1751, ¢t seq., the

Wrongful Imprisonment Compensation Act (“the Act”).

2. Pursuant to MCL 691.1753, this action is brought against the State in the

Court of Claims.

3. Plaintiff is eligible for compensation under the Act because:

3b
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(a) Plaintiff was convicted of 1 or more crimes under the law of this
State, Was sentenced to a term of imprisonment in a State
correctional facility for the crime or crimes, and served at least part
of the sentence.

(b) Plaintiff's jﬁdgment of conviction was reversed or va.cated and
either the charges were dismissed or the plaintiff was determined on
retrial to be not guilty.

(¢) New evidence demonstrates that the Plaintiff did not perpetrate
the crime and was not an accomplice or accessory to thé acts that
were the basis of the conviction.

. This action is timely under MCL 691.1757, as it is brought Within 18

months of the effective date of the Act.

Count I — Recovery Under The Act

. Plaintiff adopts and incorporates by reference the allegations of paragraphs
1 to 4, inclusive, of this Complaint, as if repeated verbatim.

. On or about August 4, 1993, Plaintiff was arrested for délivery of cocaine
and conspiracy to deliver cocaine in Macomb County [see Maples v
Stegall, 427 F3d 1020, 1023 (6th Cir. 2005) (attached as Exhibit A and
incorporated by reference)].

. Two days later, on August 6, 1993, the Macomb County prosecutor filed
formal charges against Plaintiff in Macomb County Circuit Court,

. Plaintiff was not brought to trial until September 20, 1995.
2

4b
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9. Between the time he was charged and the time of trial, Plaintiff contended
that he was not guilty and, in addition, filed or concurred in motions to
dismiss the criminal .charges on grounds of entrapment and denial of his
right to a speedy trial.

10.Due to the delay in scheduling his trial, Plaintiff was not able to obtain the
testimony of two critical witnesses who would testify in support of Plaintiff

"in the defense of the charges [see Maples v Stegall, 427 F3d 1020, 1032-

1034 (6™ Cir. 2005) (Ex. A)].

11.Having been denied the ability to present the testimony of two critical
defense witnesses, Plaintiff’s attorney recommended that Plaintiff plead
guilty, assuring Plaintiff, incorrectly, that Plaintiff would then be able to
challenge on appeal the denial of his motions to dismiss on entrapment and
speedy trial grounds.

12. As the Michigan Court of Appeals held by Opinion of November 4, 1997,
the guilty plea was' deemed, under Michigan law, to waive the right to

~ challenge the denial of Plaintiff’s dismissal motions.

13. Accordingly, the United States Court of Appeals for the Sixth Circuit held
that Plaintiff had been denied effective assistance of counsel in being
encouraged to plead guilty under thé mistaken belief that his conviction
could be reviewed and reversed on appeal despite the guilty plea [Maples v
Stegall, 340 F3d 433 (6® Cir. 2003) (attached Ex. B, incorporated by

reference)).

5b
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14,1t has been determined by the United States Court of Appeals for the Sixth
Circuit that Plaintiff was denied a speedy trial and was prejudiced by the
inability to present exculpatory evidence (Ex. A, Ex. B).

15.Thé charges against Plaintiff have been dismissed [see Ex. C, attached and
incorporated by referencel].

16. The dismissal arose from “new evidence” as that term is defined in Section
2(b) of the Act, MCL 691.17 52(b): “any evidence that was not presented in
the proceedings leading to plaintiff’s conviction”; ie. the exculpatory
testimony that Plaintiff could not present due to the unconstitutional denial
of his right to a speedy trial (see letter and Affidavits of James Murphy,
attached as Exhibits D, E, and F and incorporated by reference.

17. As a result of the conviction, Plaintiff was imprisoned in state correctional
facilities for a period of time known by Defendant, whose records are
incorporated by reference, from approxiﬁately May 23, 1994 to March of
2003.

18. To summarize, and as shown by the allegations in this Complaint and the
documents attached and incorporated by reference:

(é) The plaintiff was convicted of 1 or more crimes under the law of
this state, was sentenced to a term of imprisonment in a state
correctional facility for the crime or crimes, and served at least

part of the sentence.

6b
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(b) The plaintiff's judgment of éonvictien was reversed or vacated
and either the charges were dismissed or on reirial the plaintiff was
found to be not guilty.
(c) New evidence demonstrates that the plaintiff was not the
perpetrator of the crime or crimes and was not an accessory or
accomplice to the acts that were the basis of the conviction and
resulted in a reversal or vacation of ‘i:he judgment of’ conviction,
dismissal of the charges, f’n:nding of not guilty, or gubematorial
pardon. | |
19. Plaintiff seeks- judgment in the full amount recoverable under the Act,
including $50,000 per year for each year imprisoned, reimbursement of any

amount paid to the state, attorney fees and expenses.

WHEREFORE, Plaintiff prays that the Court enter judgment for him, against the

State of Michigan, in the amount to which he is deemed entitled under the Act.

Dated: ”Z’/ - A0 - /‘; ' ¢

7b
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Respectfully Submitted,
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Bendure & Thomas, PLC We Fight The Law, PLLC @
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Grosse Pointe Park, MI 48230 Southfield, MI 48075 )
(313) 961-1525 (248) 443-9030 S
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Exhibit A



%ﬁ‘« Caution
As of: February 16, 2017 9:10 AM EST

Maples v. Stegall

United States Court of Appeals for the Sixth Circuit
May 31, 2005, Argued ; October 25, 2005, Decided ; October 25, 2005, Filed
File Name: 05a0425p.06
No. 04-1880

Reporter

427 F.3d 1020 *; 2005 U.S. App. LEXIS 22996 **; 2005 FED App. 0425P (6th Cir.) ***

DAVID A. MAPLES, Petitioner-Appellant, v.
JIMMY STEGALL, Warden, Respondent-
Appellee.

Subseguent History: Subsequent civil
proceeding at, Complaint dismissed at Maples
v. Marlinga, 2007 U.S. Dist. LEXIS 95147 (
E.D. Mich., Dec. 28, 2007)

Prior History: [*1] Appeal from the United
States District Court for the Eastern District of
Michigan at Detroit. No. 00-71718. Victoria A.
Roberts, Disfrict Judge.

Maples v. Stegall, 340 F.3d 433, 2003 U.S.
App. LEXIS 16902 (6th Cir.) (6th Cir. Mich.,
2003)

Core Terms

co-defendant, entrapment, speedy trial right,
delays, joined, speedy trial, trial court, district
court, weigh, speedy frial claim, trial date,
sentence, motions, cases, unavailability,
continuance, presumptively prejudicial,
suggests, days, adjudicated, prejudiced,
motion to dismiss, actual prejudice,
circumstances, incarceration, impairment,
pretrial, factors, argues, arrest

Case Summary

Procedural Posture
The case was before the court on a second

appeal from the United States District Court for
the Eastern District of Michigan which on
remand denied petitioner inmate’s petition for a
writ of habeas corpus. Respondent warden
opposed the petition.

Overview

The inmate and his co-defendant were
arrested for delivery of and conspiracy fo
distribute cocaine. The inmate claimed he was
denied effective assistance of counsel based
on his counsel's failure to assert his Sixth
Amendment speedy frial rights. The warden
claimed that the inmate was partially
responsible for the delay and that any delay
caused by the state was not done in bad faith
or for purposes of harassment and thus was
not attributable to the state. The appellate
court found that the inmate suffered a delay of
25 months, 22-24 months of which couid be
attributed fo the state. The inmate repeatedly
asserted his right to a speedy trial. The inmate
suffered actual prejudice by the delay because
his continued incarceration harmed his liberty
interest in that he was denied a consecutive
sentence under Mich. Comp. Laws §
333.7401(3) and he suffered anxiety and
concern. The inmate was unable fo present
certain witnesses on behalf of his defense due
to the delay. Because the inmate's speedy trial
claim had merit, he was prejudiced by his
counsel's deficient performance in advising
him that he could simultaneously take the

10b
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427 F.3d 1020, *1020; 2005 U.S. App. LEXIS 229886, ™1, 2005 FED App. 0425P (6th Cir.}, ***Cir.)

guilty plea and refain his speedy trial claim for
appeal.

Outcome

The judgment was reversed, and the case was
remanded to the district court with directions to
issue the writ of habeas corpus and for further
proceedings consistent with this opinion.

LexisNexis® Headnotes

Criminal Law &
Procedure > ... > Review > Standards of
Review > General Overview

HN1[&] Under the Antiterrorism and Effective
Death Penalty Act of 1996 (AEDPA), a federal
habeas court may grant an application for a
writ of habeas corpus on behalf of a state
prisoner only where a claim adjudicated on the
merits in state court; (1) resulted in a decision
that was contrary to, or involved an
unreasonable application of, clearly
established federal law, as determined by the
Supreme Court of the United States; or (2)
resulted in a decision that was based upon an
unreasonable determination of the facts in light
of the evidence presented in the state court
proceeding. 28 U.S.C.S. § 2254(d).

~ Constitutional Law > ... > Fundamental
Rights > Criminal Process > Assistance of
Counsel

Criminal Law & Procedure > ... > Standards of
Review > Da Novo Review > General Overview

Criminal Law & .
Procedure > ... > Jurisdiction > Cognizable
issues > General Qverview

HN2[#] Whether a habeas petitioner was
deprived of his right to effective assistance o
counsel is a mixed question of law and fact
that is reviewed de novo.

Constitutionat Law > ... » Fundamental
Rights > Criminal Process > Assistance of
Counsel

Criminal Law &
Procedure > ... > Review > Standards of
Review > General Overview

HN3[&] In determining whether a defendant
was prejudiced by his counsel's ineffective
assistance, a habeas court reviews the merits
of his underlying claim.

Constitutional Law > ... > Fundamental
Rights > Criminal Process > Speedy Trial

Criminal Law & Procedure > Trials > Defendant's
Rights > Right to Speedy Trial

Criminal Law & Procedure > ... > Standards of
Review > Clearly Erroneous Review > General
Overview

Criminal Law & Procedure > ... > Standards of
Review > De Novo Review > General Overview

HN4[E] In determining the merits of a speedy
trial  claim, an appellate court
questions of law de novo, and questions of fact
under the clearly erroneous standard.

Constitutional Law > ... > Fundamental
Rights > Criminal Process > Speedy Trial

Criminal Law & Procedure > Trials > Defendant's
Rights > Right to Speedy Trial

HN5E] The Sixth Amendment guarantees that
in all criminal prosecutions, the accused shall
enjoy the right to a speedy trial and public trial.
U.S. Const. amend. VI. The right to a speedy
trial applies to the states through the

f Fourteenth Amendment.

11b
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Constitutional Law > ... > Fundamental
Rights > Criminal Process > Speedy Trial

Criminal Law & Procedure > Trials > Defendant's
Rights > Right to Speedy Trial

HN6[E] The United States Supreme Court has
articulated four factors that must be
considered in determining whether the right to
a speedy trial has been violated: (1) whether
the delay was uncommonly long; (2) the
reason for the delay; (3) whether the
defendant asserted his right to a speedy frial;
and (4) whether prejudice resulted to the
defendant. No one of these factors constitutes
a necessary or sufficient condition to the
finding of a deprivation of the right of speedy
trial. Rather, they are related factors and must
be considered together with such other
circumstances as may be relevant.

Constitutional Law > ... > Fundamental
Rights > Criminal Process > Speedy Trial

Criminal Law & Procedure > Trials > Defendant's
'Rights > Right to Speedy Trial

HN7[&] With regard to a claim of violation of
defendant's right to a speedy trial, the length of
the delay is a threshold requirement. If the
length of the delay is not "uncommonly long,"
then judicial examination ends. The length of
the delay is measured from the date of the
indictment or the date of the arrest, whichever
is earlier. A delay approaching one year is
presumptively  prejudicial  and triggers
application of the remaining three factors.

Constitutional Law > ... > Fundamental
Rights > Criminal Process > Speedy Trial

Criminal Law & Procedure > Trials > Defendant's
Rights > Right to Speedy Trial

HN8[&] With regard to a claim of violation of a
defendant's right to a speedy frial, the second

12b

factor that the United States Supreme Court
advises courts to consider is the reason for the
delay. In considering this factor, courts weigh
some reasons more heavily than others. For
instance, government delays motivated by bad
faith, harassment, or aftempts to seek a
tactical advantage weigh heavily against the
government, while "more neutral® reasons
such as negligence or overcrowded dockets
weigh against the state less heavily. The
purpose of the inquiry is to determine whether
the government or the criminal defendant is
more to blame for the delay.

Constitutional Law > ... > Fundamental
Rights > Criminal Process > Speedy Trial

Crimina! Law & Procedure > Trials > Defendant’s
Rights > Right to Speedy Trial

HNoE] 18 US.C.S. § 31681(h)7) holds
excludable a reasonable period of delay when
the defendant is joined for frial with a
codefendant as to whom the time for trial has
not run and no motion for severance has been
granted. Under the Speedy Trial Act, one
speedy trial clock governs co-defendants, so
the excludable delay of one defendant is
ascribed to that of all of his codefendants.

Constitutional Law > ... > Fundamental
Rights > Criminal Process > Speedy Trial

Criminal Law & Procedure > Trials > Defendant’s
Rights > Right to Speedy Trial

HN10[&E] With regard to a defendant’s right to
a speedy ftrial, the United States Court of
Appeals for the Sixth Circuit holds that under
the statutory analysis, a co-defendant's
interlocutory  appeal disadvantages the
defendants, as an exclusion applicable to one
defendant applies to all co-defendants. In
analyzing the constitutional claim, however,
the second Barker factor, reason for the deiay,

MARK BENDURE
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does, however, favor the other defendants
right to a speedy trial.

Constifutional Law > ... > Fundamental
Rights > Criminal Process > Speedy Trial

Criminal Law & Procedure > Trials > Defendant's
Rights > Right to Speedy Trial

HN11]E] With regard to a defendant's right to
a speedy trial, ultimately, the responsibility for
countenancing a co-defendant's delays must
rest with the trial court.

Constitutional Law > ... > Fundamental
Rights > Criminal Process > Speedy Trial

' Criminal Law & Procedure > Trials > Defendant's
Rights > Right to Speedy Trial

HN12[Z] In deciding whether delay caused by
a co-defendant's motion should count, the
United States Court of Appeals for the Sixth
Circuit will examine whether the defendant
objected to the continuance, whether the
defendant moved the trial court to comply with
speedy trial regquirements, whether the
defendant moved for release, and whether the
defendant's position and interests are aligned
with the co-defendant.

Constitutional Law > ... > Fundamental
Rights > Criminal Process > Speedy Trial

Criminal Law & Procedure > Trials > Defendant's
Rights > Right to Speedy Trial

HN13[£] With regard to a defendant's right to
a speedy frial, although "negligence and
overcrowded dockets" do not weigh as heavily
against the state as does bad faith, the
government must ultimately bear the
responsibility for such circumstances.

Constifutional Law > ... > Fundamental
Rights > Criminal Process > Speedy Trial

Criminal Law & Procedure > Trials > Defendant's
Rights > Right o Speedy Trial '

HN14[&) A defendant's assertion of his
speedy trial right is entiled to strong
evidentiary weight in determining whether the
defendant is being deprived of the right. The
Sixth Circuit recognizes a request for bail as
the functional equivalent of the request for a
speedy trial.

Cohétitutional Law > ... » Fundamental
Rights > Criminal Process > Speedy Trial

Criminal Law & Procedure > Preliminary
Proceedings > Bail > Revocation & Remission

Criminal Law & Procedure > Trials > Defendant's
" Rights > Right to Speedy Trial

HN15[&] In the Sixth Circuit, a request for
reduction of bail is equivalent to a request for a
speedy trial. '

Constitutional Law > ... > Fundamental
Rights > Criminal Process > Speedy Trial

Criminal Law & Procedure > Trials > Defendant's
Rights > Right to Speedy Trial

HN16[Z] With regard to a defendant's right to
a speedy frial, "presumptively prejudicial" for
purposes of friggering the Barker four-factor
inquiry is different from “presumptively
prejudicial" for purposes of assessing the
prejudice prong. The first only requires that the
delay have approached one year. The latter
concerns whether the delay was excessive.

Constitutional Law > ... > Fundamental

13b
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Rights > Criminal Process > Speedy Trial

Criminal Law & Procedure > Trials > Defendant’s
Rights > Right to Speedy Trial

HN171&] With regard to a defendant's right to
a speedy ftrial, the United States Supreme
Court holds that the accused need not point to
"affirmative proof of particularized prejudice” in
every case. Rather, the Supreme Court
generally has recognized that excessive delay
presumptively compromises the reliability of a
trial in ways that neither party can prove or, for
that matter, identify.

Constitutional Law > ... > Fundamental
Rights > Criminal Process > Speedy Trial

Criminal Law & Procedure > Trials > Defendant's
Rights > Right to Speedy Trial

HN18[&] With regard to a defendant's right to
a speedy trial, presumption of prejudice is not
automatically triggered in every case in which
there is a delay. When the accused is unable
- to articulate the harm caused by the delay, the
reason for the delay heips determine whether
the delay was presumptively prejudicial. For
example, where the delay is due to state
negligence, the weight courts assign to official
negligence compounds over time as the
presumption of evidentiary prejudice grows.
Thus, a court's toleration of such negligence
varies inversely with its protractedness, and its
consequent threat to the fairness of the
accused's trial. However, to warrant granting
relief, negligence  unaccompanied by
narticularized trial prejudice must have lasted
longer than negligence demonstrably causing
such prejudice.

Constitutional Law > ... > Fundamental
Rights > Criminal Process > Speedy Trial

Criminal Law & Procedure > Trials > Defendant's

Rights > Right to Speedy Trial

HN19[E] With regard to a defendant’s right to
a speedy frial, presumptive prejudice is part of
the mix of relevant facts, and its importance
increases with the length of the delay.

Constitutional Law > ... > Fundamental
Rights > Criminal Process > Speedy Trial

Criminal Law & Procedure > Trials > Defendant's
Rights > Right to Speedy Trial

HN20[Z] With regard to a defendant's right to
a speedy trial, in the Sixth Circuit, no
presumption has been found where delay due
to government fault is considerably less than
that in Graham or in Brown, or where the
government can persuasively rebut the
presumption by showing that the delay did not
impair the defendant's defense.

Constitutional Law > ... > Fundamental
Rights > Criminal Process > Speedy Trial

Criminal Law & Procedure > Trials > Defendant's
Rights > Right to Speedy Trial

HN21[&] The United States Supreme Court
has identified three defense interests a court
should consider when determining actual
prejudice in speedy trial cases: (1) oppressive
pretrial incarceration; (2) anxiety and concern
of the accused; (3) the possibility that the
defense will be impaired. Of these, the most
serious is the last, because the inability of a
defendant adequately to prepare his case
skews the fairness of the entire system. If
witnesses die or disappear during a delay, the
prejudice is obvious.

Criminal Law &
Procedure > Sentencing > Consecutive
Sentences '

14b
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HN22[%] Under Michigan law, a consecutive
sentence will only be required if the first term
of imprisonment is for the commission of
another felony. Mich. Comp. Laws §
333.7401(3) (1995).

Constitutional Law > ... > Fundamental
Rights > Criminai Process > Speedy Trial

Criminal Law & Procedure > Trials > Defendant's
Rights > Right to Speedy Trial

HN23%] With regard to a defendant's right to
a speedy trial the frequency with which the
defendant asserts his speedy trial right is
probative indication of the prejudice he is
suffering.

Constitutional Law > ... > Fundamental
Rights > Procedural Due Process > Scope of
Protection

Constitutional Law > ... » Fundamental
Rights > Criminal Process > Compulsory
Process

HN24/%] Governmental conduct which
amounts to a substantial inferference with a
witness's free and unhampered determination
to testify will violate due process. While a
prosecutor can warn a potential defense
witness about the consequences of perjury, a
prosecutor cannot threaten to reinstate
previous charges against that witness.

Counsel: ARGUED: Craig A. Daly, Detrait,
Michigan, for Appellant.

Laura Graves Moody, OFFICE OF THE
ATTORNEY GENERAL, Lansing, Michigan,
for Appellee.

ON BRIEF: Craig A. Daly, Detroit, Michigan,
for Appeilant.

Brad H. Beaver, OFFICE OF THE ATTORNEY
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GENERAL, Lansing, Michigan, for Appellee.

Judges: Before: MOORE and COOK, Circuit
Judges; GWIN, District Judge. ’

Opinion by: James S. Gwin

Opinion

[*1022] [**4] GWIN, District Judge. This
case comes before us on a second appeal,
after we had earlier remanded the case to the
district court to address a single issue:
whether, as part of Petitioner David Maples's
ineffective-assistance-of-counsel claim, his
Sixth Amendment speedy trial claim had merit.
In his initial habeas petition, Petitioner claimed
a violation of his right to effective assistance of
counsel. He complained that his trial counsel
provided ineffective assistance by advising him
that his guilty plea reserved his [**2] speedy
trial claim for appeal, when in reality it did not.
Maples claims that, but for his counsel's
deficient advice, he would have insisted on
going to frial rather than plead guilty.

[***2] We earlier found that ftrial counsel's
performance had indeed been deficient. We
also found that Petitioner had satisfied his
burden to show a reasonable probability that,
but for counsel's erroneous advice, he would
have gone to trial. Maples v. Sfegall, 340 F.3d
433, 439-40 (6th Cir. 2003) (Maples ). As a
result, we determined that "on the surface,”
Petitioner had satisfied the prejudice prong of
the ineffective-assistance test outlined in
Strickland v. Washington, 466 U.S. 668, 80 L.
Ed. 2d 674, 104 S. Ct. 2052 [*1023] (1984);
Hill v. Lockhart, 474 U.S. 52, 59, 88 L. Ed. 2d
203, 106 S. Ct. 366 (1985). We also noted,
however, that Hill advised us to consider the
merits of the underlying claim in fully
adjudicating the prejudice inquiry. Maples |,
340 F.3d at 440. We therefore remanded to

*The Honorable James S. Gwin, United States District Judge
for the Northern District of QOhio, sitting by designation.
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the district court to determine, in the first
instance, the merits of Petitioner's speedy trial
claim. '

Upon remand, the district court ruled in favor
of the Respondent, [*3] finding that
Petitioner's speedy trial claim had no merit and
thus that Petitioner had suffered no violation of
his right to effective assistance of counsel. We
now REVERSE.

|. BACKGROUND

Petitioner David Maples ("Maples") complains
that Michigan violated his constitutional right to
a speedy trial when it failed to bring him to trial
until over two years after his arrest. The facts
relevant to Petitioner's speedy trial claim are
as follows:

A. Initial Delays and Entrapment Motion

On August 4, 1993, Petitioner and his co-
defendant, James Murphy, were arrested for
delivery of and conspiracy to distribute over 50
grams of cocaine. The Petitioner was detfained
- and remained in state custody. On August 6,
1993, the state prosecutor filed the complaint
and warrant. The state trial court set a ftrial
date of Ocfober 19, 1993, but continued the
trial until November trial call, at the request of
co-defendant Murphy. Around this time, the
court became aware that co-defendant Murphy
was contemplating an entrapment defense. In
its October 19, 1993 disposition continuing
Mapies's triai date, the court ordered Petitioner
to file all motions within 10 days, and set co-
defendant Murphy's entrapment [**4] hearing
for the trial date.

On November 2, 1993, in preparation for trial,
Petitioner Maples filed a pretrial motion for
supplemental discovery and a motion in limine.
The motion in limine sought to exclude
Petitioner's prior criminal record on grounds
that it would prejudice Petitioner, particularly
as he planned to testify at trial. Nothing

suggests this motion was complicated or
presented any unigue issue.

On December 9, 1993, the trial court continued
the trial until January 11, 1994. ' On January
10, 1994, Petitioner moved to continue the trial
date because his aftorney was unavailable,
This resulted in a short delay of only @ days,
as the trial was re-set for January 19, 1994.

On January 19, 1994, the state ftrial court
again continued the trial date until February 4,
1994, at the co-defendant's request [**5] to file
motions. On February 3, 1994, the eve of trial,
co-defendant Murphy filed his entrapment
motion. 2 A hearing on the co-defendant's
entrapment motion began on February 4,
1994, and continued on February 23-25, 1994,
thereby delaying ftrial even further. The trial
court then gave the state and co-defendant
Murphy 30 days to file proposed [***3]
findings of fact and conclusions of law. In
confrast to Petitioner Maples, who remained in
custody during this time, co-defendant Murphy
was released on bond.

[*1024] After beginning the hearing on co-
defendant Murphy's enitrapment defense on
February 4, 1994, and continuing it on
February 23-25, 1994, the state trial court
scheduled argument on the entrapment motion
on March 16, 1994, and ordered that
transcripts [**6] be prepared. The hearing
concluded on April 11, 1994, on which date
Petitioner testified in support of the entrapment
motion. On April 29, 1994, Petitioner joined the
motion and filed a brief in support. On June 3,
1994, the trial was continued again pending

10n December 9, 1993, Petitioner joined his co-defendant's
motion for an alleged violation of the "12-day rule.” Neither the
record nor the parties’ briefs explain what this 12-day rule
refers to.

2 Initjally, Petitioner Maples did not join the motion, He only
joined the motion on April 29, 1994, almost three months after
co-defendant Murphy filed the motion and over six months
after the court was aware that co-defendant was

contempiating raising the defense.
16b
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the court's decision on the entrapment motion.
It appears the co-defendant did not file a brief
in support of the motion until June 2, 1994, On
July 14, 1984, the trial court finally issued an
opinion denying the Petitioner's and co-
defendant's motion. The Michigan state court
thus delayed the trial over five months to
decide an entrapment claim. Petitioner
remained in custody during most of that
period.

B. Petitioner's Motion for Release

In the meantime, on April 8, 1994, Petitioner
fled a motion for release on personal bond,
arguing that he had been incarcerated for 250
days without frial, well beyond the 180 days
allowable under Michigan law. On April 11,
1994, the court ordered the prosecution to file
a written response to the motion within 10
days. On April 29, 1994, Petitioner filed a
motion for immediate release, noting that the
prosecution had not yet filed its response. On
May 5, 1994, the prosecutor filed an
opposition [*7] to the motion for immediate
release. On May 9, 1994, the court held a
hearing and granted Petitioner's motion for
immediate release. Petitioner, however, was
sent directly to St. Clair County for a probation
violation, and on May 23, 1994, was
. sentenced to 2 1/2 - 5 years in the Department
of Corrections. Petitioner was re-incarcerated
and spent the next seven months in the St.
Clair County Jail.

C. Summer 1994 - Summer 1995

As mentioned, the state court adjourned the
trial date of June 3, 1994, pending resolution
of the entrapment motion, and finally ruled on
“that motion on July 14, 1994. On July 29,
1994, the trial was continued yet again.
Although the record is somewhat unclear, it
appears that  Michigan caused this
continuance by failing to transport Petitioner
Maples from the correctional institution to the

trial. After continuing the trial in July 1994, it is
. 17b

nowhere clear why the trial court failed to
reschedule the case for trial in August,
September, or October 1994.

On November 18, 1994, and again on
December 7, 1994, co-defendant Murphy
moved to adjourn the trial. Petitioner Maples
did not join these motions to continue. Indeed,
on December 24, 1994, Petitioner wrote
a[*8] pro se letter fo the frial court,
requesting new counsel, and complaining that
his counsel had not filed a speedy trial claim at
the end of November. In early January 1995,
Maples filed a pro se motion seeking dismissal
for violations of the 180-day rule and his
constitutional speedy trial right.

On April 28, 1995, the Court re-set Petitioner's
trial for June 22, 1995, due to trial in another
matter. On June 27, 1995, the court continued
the trial once again untit August 29, 1995,
providing no reason. On August 22, 1995,
Petitioner again filed a motion to dismiss for
violations of the 180-day rule and his
constitutional speedy trial right.

On August 29, 1995, the trial was again
continued until September 19, 1995, because
"plea negotiations failed." The Respondent
admits that these plea negotiations involved
co-defendant Murphy, not Maples. On
September 19, 1995, co-defendant Murphy
pled guilty. Also on September 19, 1995, the
Court denied Petitioner's motion to dismiss. On
September 20, [*1025] 1995, the date of
Petitoner's frial, Petitioner reaffirmed his
desire to reject the prosecution's plea offer.
Petitoner also expressed his intention to call
co-defendant Murphy as a witness. Thereafter,
[*8] jury [*4] selection began. Before jury
selection was complete, Petitioner again
moved for dismissal based on a speedy-trial
violation. Following jury selection, Petitioner
pled guilty.

il. STANDARD OF REVIEW
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HNA[F] Under the Antiterrorism and Effective
Death Penalty Act of 1986 (AEDPA), a federal
habeas court may grant an application for a
writ of habeas corpus on behalf of a state
prisoner only where a claim adjudicated on the
merits in state court:
(1) resuited in a decision that was contrary
to, or involved an unreasonable application
of, clearly established Federal law, as
determined by the Supreme Court of the
United States; or (2) resulted in a decision
that was based upon an unreasonable
determination of the facts in light of the
evidence presented in the State court
proceeding.
28 U.S.C. § 2254(d) (1996).

in Maples |, we determined that our review of
Maples's ineffective-assistance-of-counsel
claim was not circumscribed by the state
court's conclusion - as normally required by
AEDPA - because the state court had not
adjudicated the matter on the merits. See
Maples I, 340 F.3d at 437 (citing Wiggins v.
Smith, 539 U.S. 510, 156 L. Ed. 2d 471, 123
S. Ct. 2527 (2003)).[*10] We therefore
reviewed the legal issue de novo.

This case is again before us on a charge of
ineffective assistance of counsel, and for the
same reasons as in Maples I, we are not
bound by any state court conclusion. We
therefore review Maples's claim de novo. See
Smith v. Hofbauer, 312 F.3d 809 (6th Cir.
2003) HN2[F] ("Whether [Petitioner] was
deprived of his right to effective assistance of
counsel is a mixed question of law and fact
that is reviewed de novo.") (citation omitted).

HN3[¥] In determining whether Petitioner was
prejudiced by his counsel's ineffective
assistance, we review the merits of his
underlying claim. See Maples /, 340 F.3d at
440. HNA4[F] In determining the merits of a
speedy trial claim, we review questions of law
de novo, and questions of fact under the

18b

clearly erroneous standard. United Stafes v.
Schreane, 331 F.3d 548, 553 (6th Cir. 2003).

Ill. ANALYSIS

HN5[F) The Sixth Amendment guarantees that
"in all criminal prosecutions, the accused shall
enjoy the right to a speedy trial and public
trial." U.S. Const. amend. VI. The right to a
speedy trial applies to the states through the
Fourteenth Amendment. Kiopfer v. North
Carolina, 386 U.S..213, 18 L. Ed. 2d 1, 87 S.
Ct. 988 (1967). [**11] '

In Barker v. Wingo, 407 U.S. 514, 530, 33 L.
Ed. 2d 101, 92 S. Ct. 2182 (1972), HNG[¥] the
Supreme Court articulated four factors that
must be considered in determining whether the
right to a speedy trial has been violated: (1)
whether the delay was uncommonly long; (2)
the reason for the delay; (3) whether the
defendant asserted his right to a speedy trial;
and (4) whether prejudice resulted to the
defendant. No one of these factors constitutes
a "necessary or sufficient condition to the
finding of a deprivation of the right of speedy
trial." Barker, 407 U.S. at 533. "Rather, they
are related factors and must be considered
together with such other circumstances as
may be relevant." /d. :

A. Length of the Delay

HN7[%] The length of the delay is a threshold
requirement. If the length of the delay is not
"uncommonly long," then judicial examination
ends. Doggett v. United States, 505 U.S. 647,
652, 120 L. Ed. 2d 520, 112 S. Ct. 2686
[*1026] (1992). The length of the delay is
measured from the date of the indictment or
the date of the arrest, whichever is eatlier.
United States v. Marion, 404 U.S. 307, 320, 30
L. Ed. 2d 468, 92 S. Ct. 455 (1971); Redd v.
Sowders, 809 F.2d 1266, 1269 [**5] (6th Cir.
1987). [**12] A delay approaching one year is
presumptively  prejudicial and  triggers
application of the remaining three factors.
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Doggett, 505 U.S. at 652 n.1. Here, Petitioner
suffered a delay of approximately twenty-five
(25) months between his arrest and the date of
his trial and guilty plea. The Respondent does
not dispute that this period meets the
"uncommonly long" standard, particularly given
the uncomplicated nature of the narcotics
charge. We therefore proceed to examine the
other three factors. :

B. Reason for the Delay

HNB8[F] The second factor that Barker advises
us to consider is the reason for the delay. In
considering this factor, we weigh some
reasons more heavily than others. For
instance, government delays motivated by bad
faith, harassment, or attempts to seek a
tactical advantage weigh heavily against the
government, while "more neutral" reasons
such as negligence or overcrowded dockets
weigh against the state less heavily. United
States v. Schreane, 331 F.3d 548, 553-54 (6th
Cir. 2003) (citing cases). The purpose of the
inquiry is to determine ‘"whether the
government or the criminal defendant is more
to blame for [the] delay." Doggett, 505 U.S. at
651. [**13]

Here, Respondent Stegall contends that, of the
25-month delay, one-half was attributable to
the Petitioner. Respondent further contends
that the rest of the period, while not
attributable to Petitioner, is also not
- attributable to the state, because the delay
was motivated neither by bad faith nor
harassment. Thus, at most, contends
Respondent, this factor should be "neutral,”
weighing in neither party's favor. See United
States v. Schreane, 331 F.3d 548, 554-55 (6th
Cir. 2003) (finding that each of two roughly
equal time periods favored a different party).

We are unconvinced by Respondent's
arguments. The delay in the first 9-10 months
is only minimally attributed to Maples, instead
largely caused by a combination of co-

defendant's requests for continuances and the
Michigan trial court's unjustified delay in ruling
on the entrapment motion. The remaining
period is entirely attributable to the court's
unexplained continuances.

The Respondent argues that Petitioner |s

accountable for the initial 9- to 10-month delay,
including the time it took the court to
adjudicate the co-defendant's entrapment
motion, because Petitioner eventually joined in
co-defendant  Murphy's [**14]  entrapment
defense. However, co-defendant Murphy did
not actually file his motion to dismiss based on
entrapment until February 3, 1994. Although in
October 1993, the court was aware that co-
defendant Murphy intended to present an
entrapment defense, the docket clearly reflects
that the court did not adjudicate the motion
until after it was filed. Moreover, once the
motion was filed, the trial court had ample time
to rule before Maples joined, and his joining
added nothing substantive to the issues at
stake. Co-defendant Murphy filed the
entrapment motion on February 3, 1994, and a
hearing was begun the next day (also
scheduled as the trial date). The Petitioner
only joined the motion on Aprit 29, 1994,
almost three months after the motion was filed.
Yet the Michigan trial court took until July 18,
1994 to decide the motion. At most, Petitioner
can be held responsible for the 2 1/2-month
period between April 29, 1994 and July 18,
1994, 3

**15] [*027] While in some cases the
adjudication of pretrial motions justifies delay,
in this case, there were very few motions, and
nothing indicates that Defendant joined or filed
them for purposes of delay. Compare United

3We do not decide under what circumstances one defendant
who delays joining a codefendant's motion should be held
responsible for the full amount of time taken in ruling on the
motion. We leave that issue for another day. In this case,
however, we find the delay substantiat encugh to attribute only
the latter portion to Pefitioner,

19b
MARK BENDURE

INd 90:€0:% 0207/LT/8 DSIN A4 AIATADTY



Page 11 of 18

427 F.3d 1020, *1027; 2005 U.S. App. LEXIS 22996, **15; 2005 FED App. 0425P (6th Cir.), ***5

States v. Schlei, 122 F.3d 944, 987 (11th Cir.
1997) (over 100 pretrial motions filed) and
United States v. O'Dell, 247 F.3d 655, 668 (6th
Cir. 2001) (parties' motions "all submitted io
some strategic end"). Indeed, in the midst of
the entrapment adjudication, Petitioner moved
for personal bond, thus asserting his speedy
trial right. This assertion, although also
analyzed [**6} under a separate inquiry,
functions as a factor in his favor during this
time period. See Schreane, 331 F.3d at 555
(counting defendant’s failure to assert speedy
trial right a reason weighing against the
- defendant in balancing the second factor),

The Respondent further suggests that any
delay caused by the co-defendant, including
delays related to the adjudication of the
entrapment motion, should be weighed against
the Petitioner and in the state's favor. In
contending that the Petitioner should be
saddled with the delay occasioned by his co-
defendant, [**16] Respondent relies on cases
interpreting the Speedy Trial Act and argues
that reasonable delay attributable to the co-
defendant should be attributable to Petitioner.
See HNI9[¥] 18 U.S.C. § 3161(h)7) (holding
excludable "[a] reasonable period of delay
when the defendant is joined for frial with a
codefendant as to whom the time for trial has
not run and no motion for severance has been
granted"); United States v. Cope, 312 F.3d
757, 776-77 (6th Cir. 2002) (stating that, under
Speedy Trial Act, one speedy frial clock
governs co-defendants, so "the excludable
delay of one defendant is ascribed to that of all
of his codefendants") (citing United States v.

Culpepper, 898 F.2d 65, 66-67 (6th Cir.

1990)).

We have found no cases that state definitively
that the same principle should be applied in
the context of a constitutional speedy trial
claim. 4 A few cases addressing both the

1The district court cited to United States v. Daedesus, 887 F.2d

statutory and the constitutional claim simply
seem to take for granted, with no forceful
discussion, that the co-defendant's delays
implicate the defendant in the constitutional
analysis as well. See, e.9., United States v.
Vasquez, 918 F.2d 329 (2d Cir. 1990) [*17]
(after in-depth analysis of  statutory
requirement that defendant must move fo
sever before co-defendant's delays will be
found unreascnable, concluding perfunctorily
that reason for delay favored government in
constitutional analysis, because "most of the
26 months at issue was consumed by
consideration of defendants' various pretrial

motions"); United States v. Fuller, 942 F.2d

454 (8th Cir. 1991) (failing to separately
address constitutional claim after finding,
under statutory analysis, that "any delay
caused in this particular case was due in fact
to the co-defendants’ various motions before
trial and was reasonable™); Smith v. Richards,
1992 U.S. App. LEXIS 3043 (7th Cir. 1992)
(implicitly applying state-statutory requirement
that a defendant object to co-defendant's
requests for continuance, in rejecting
pefitioner's [*1028] argument, under
constitutional analysis, that continuances were
not properly attributed to him).

[**18] Although the above-cited cases do
contain a measure of logic, contrary authority
in this circuit suggests a defendant is not
necessarily responsible for his co-defendant's
decisions. In United States v. Holyfield, 802
F.2d 846 (6th Cir. 1986), we concluded HNT0[
F) that under the sfatutory analysis, a co-
defendant's interlocutory appeal
disadvantaged the defendants, as "an

114, 116 n.1 {6th Cir. 1989), reasoning that the statutory
requirement extends to the constitutional analysis, because "a
claim which passes muster under the Speedy Trial Act
generally satisfies the requirements of the Sixth Amendment
Hight to a speedy trial." J.A. 189. This general reasoning does
not convince us that every requirement of the Speedy Trial Act
applies as well to the constitutional analysis. Moreover, there
is no indication here that the delay would in fact survive the
Speedy Trial Act.

20b
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exclusion applicable to one defendant applies
to all co-defendants." Id. at 847 (guoting
United States v. Edwards, 201 U.S. App. D.C.
1, 627 F.2d 460, 461 (D.C. Cir. 1980}}. In
analyzing the constitutional claim, however, we
stated:

The second [Barker] factor, reason for the
delay, does, however, favor the Holyfields,
The delay was caused by a codefendant's
appeal and was not induced by them nor
did it involve them. They could have been
tried soon after the first indictment. The
government, however, chose to wait.

id. at 848; see also United States v. Graham,
128 F.3d 372, 374 (6th Cir. 1997) (faulting
district court for delay due to appointing co-
defendant's counsel, and holding government
responsible for co-defendant's [*19]
intervening state trial). :

**71 In the context of Petitioner Maples's
case, we find the Ilalter cases more
persuasive. We decline to require Petitioner to
carry the full burden of his co-defendant's
delays, when the co-defendant, who was out
on bond, had less incentive than Petitioner to
resolve the case. In addition, nothing suggests
that Petitioner induced or had anything to do
with co-defendant's decisions to delay. Indeed,
Petitioner effectively objected to the delay by
asserting his speedy trial right before he even
joined the entrapment motion.

HN11[%F] Ultimately, as in Graham, the
responsibility for countenancing the co-
defendant's delays in this case must rest with
the trial court. For instance, the record reflects
that co-defendant Murphy did not file his brief
in support of the entrapment defense until
June 2, 1994, the eve of the scheduled trial
date, whereas Petitioner filed his brief on April
29, 1994. Particularly as Petitioner had moved
for release from incarceration, the trial court
should have been vigilant about the co-
defendant's dilatory filing. As in Graham, the

Michigan trial court "failed to assert itself in an
attempt to move the process along." United
States v. Graham, 128 F.3d 372, 373 (6th Cir.
1997). [**20] Considering the circumstances,
we find that very littie of the period before July
1994, including periods caused by co-
defendant's delays, should be imputed to
Petitioner. At most, Petitioner should be held
responsible for three months of the delay. °

Once the entrapment motion was adjudicated,

[**21] the ensuing delays were attributable to
the state. The district court faulted Petitioner
for the July 29, 1994 continuance, but
Respondent does not dispute Petitioner's
contention that this continuance was actually
due to the state's failure fo bring Petitioner in
from custody. The November 1994 and
December 1994 trial dates were continued at
the request [*1029] of co-defendant Murphy.
These delays cannot faifly be attributed to
Petitioner Maples. Maples has produced
evidence that he asked his counsel to raise a
speedy trial issue at the November 18, 1994,
proceeding. Also, Pefitioner has produced
evidence tending to show that he had asked
his counsel to file for separate trials, which his
counsel did not do. Given these indicia of
discontent, we do not hold Petitioner
accountable for the co-defendant's delays in
November 1994 and December 1994. See
United States v. Holyfield, 802 F.2d 846, 846-
47 (6th Cir. 1986) (declining to attribute delay
due to co-defendant's appeal to defendants).

5We believe this determination fo be circumstances-
dependent and we do not find that delay associated with a co-
defendant's motion to continue can never count against a
defendant. In some circumstances, a defendant who late joins
a co-defendant's motion for continuance could he found
responsible for the time delay before he joined the motion. In
other circumstances, not. HN12[¥] In deciding whether delay
caused by a co-defendant's motion should count, we will
examine whether the defendant objected to the continuance,
whether the defendant moved the triai court to comply with
speedy frial requirements, whether the defendant moved for
release, and whether the defendant's position and interests
are aligned with the co-defendant.

21b
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Finally, once Petitioner sought new counsel
and moved for dismissal on speedy trial
grounds, he could not be blamed for further
delay. The court adjourned the matter several
times during the spring {**22] of 1995, often
without giving a reason. HN13[¥] Although
"negligence and overcrowded dockets" do not
weigh as heavily against the state as does bad
faith, the government must ultimately bear the
responsibility for such circumstances. See
Barker, 407 U.S. at 531. The 14-month period
between July 1994 and September 1995, then,
is attributable to the state.

While Petitioner may be held responsible for
some minimal part of the nine-month period
before July 1994, when the twenty-five months
are considered as a whole, the reason-for-
delay factor tips strongly in Petitioner's favor.

C. Petitioner's Assertion of His Speedy Trial
Rights

The third factor is Petitioner's assertion of his
speedy trial rights. HN14[%] A "defendant's
assertion of his speedy trial right . . . is entitled
to strong evidentiary weight in determining
whether the [***8] defendant is being deprived
of the right." Barker, 407 U.S. at 531-32. The
Sixth Circuit recognizes a request for bail as
the functional equivalent of the request for a
speedy trial. Redd v. Sowders, 809 F.2d 12686,
1271 (6th Cir. 1987); Cain v. Smith, 686 F.2d
374, 384 (6th Cir. 1982). '

Petitioner [**23} points to several instances in
which he made clear his interest in a speedy
trial. On April 8, 1994, and again on April 29,
1994, Petitioner moved for release on bond. In
those motions, he cited a violation of
Michigan's 180-day rule and asserted that the
delays in bringing the case to trial were not

attributable to him. & Next, on December 24,.

§The trial court granted Maples's April 29, 1994 motion, but he
was sent from Macomb County Jall to St. Clair County Jail to
await a hearing on a charge of violating probation. The hearing

1994, Petitioner wrote a pro se letter to the
court, complaining that the 180-day rule had
not been complied with after his re-
incarceration and complaining that his attorney
had not raised the issue in November 1994. in
addition to the letter, on December 23, 1994,
the Petitioner filed a pro se motion to dismiss,
with brief in support, for violation of his speedy
trial right. Finally, on August 22, 1995, and
September 20, 1995, Petitioner moved again
for dismissal on grounds of speedy ftrial
violation. '

[**24] Respondent argues that the motion for
release on bond should not be considered an
assertion of the speedy trial right, because it
did not seek an advanced trial date, and in
addition, was negated by Petitioner's joining
the entrapment motion. Respondent further
argues that the December 1994/January 1995
communications came five months after the
entrapment motion was adjudicated and
therefore was untimely.

[*1030] We disagree that these failings
undermine Petitioner's assertions. As noted,

“this circuit has recognized a request for bail as

an assertion of a speedy trial right. Redd v.
Sowders, 809 F.2d 1266, 1271 (6th Cir. 1987)
(HN15[%] "[A] request for reduction of bail is
equivalent to a request for a speedy frial.");
Cain v. Smith, 686 F.2d 374, 384 (6th Cir.
1982). In this case, in his bond motions,
Petitioner cited specifically to the Michigan rule
requiring that the accused be brought to trial.
As to the January 1995 motion to dismiss,
Petitioner calculated his 180 days starting from
May 23, 1994, when he was incarcerated for
his parole violation, and determined that the
period would be complete on November 22,
1994, According to his letter to the coun,
1**25] he asked counsel to raise the issue at
the November 18, 1994, court proceeding.

was held on May 9, 1994, and he was re-incarcerated on May
23, 1994, Petitioner was released from prison on January 10,
1995,

22b
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Just over a month later, he filed
communication with the trial court. Considering
the short gap of only one month, Petitioner
was not untimely in filing the motion fo dismiss
at the beginning of January 1995.

Indeed, given how vigorously Petitioner
asserted his right over the course of months
from April 1994 to September 1995, we find
that this factor weighs strongly in Petitioner's
favor. '

D. Prejudice

The fourth factor to be analyzed is whether
Michigan's unreasonable delay caused
prejudice to the defendant. Petitioner first
argues that he need not show any actual
prejudice, because the delay in his case was
presumptively prejudicial. We note that HN76[
%] "presumptively prejudicial” for purposes of
triggering the Barker four-factor inquiry is
different from "presumptively prejudicial" for
purposes of assessing the prejudice prong.
The first only requires that the delay have
approached one year. The laiter concerns
whether the delay was excessive.

1. Presumptive Prejudice

HN171%] The Supreme Court has stated that
the accused need not point to "affirmative
proof of particularized prejudice” in every case.
Doggett v. United States, 505 U.S. 647, 655,
120 L. Ed. 2d 520, 112 S. Ct 2686
(1992). [**26] Rather, [**8] stated the Court,
"we generally have to recognize that excessive
delay  presumptively compromises the
reliability of a trial in ways that neither party
can prove or, for that matter, identify." /d.

HN18[%] Presumption of prejudice is not
automatically triggered, however, in every
case in which there is a delay. See United
States v. Howard, 218 F.3d 556, 564 (6th Cir.
2000). When the accused is unable to
articulate the harm caused by the delay, the
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reason for the delay helps determine whether
the delay was presumptively prejudicial. For
example, where, as here, the delay was due to
state negligence, .
the weight we assign to official negligence
compounds over time as the presumption
of evidentiary prejudice grows. Thus, our
toleration of such negligence varies
inversely with its profractedness, and its
consequent threat to the fairness of the
accused's trial. . . . [However,] to warrant
granting relief, negligence unaccompanied
by particularized frial prejudice must have
lasted longer than-
demonstrably causing such prejudice.

Doggett, 505 U.S. at 657 (citation omitted);
see also id. at 655-56 [*27] (HNT9[F]
"[Presumptive prejudicel] is part of the mix of
relevant facts, and its importance increases
with the length of the delay."). In Doggett, the
Court found sufficiently excessive a delay "six
times as long as that generally sufficient to
trigger judicial review." /d. at 658. In other
cases, delays have been similarly long. See
United States v. Graham, 128 F.3d 372, 376
(6th Cir. 1997} (8 [*1031] years); United
States v. Brown, 169 F.3d 344, 351 (6th Cir.
1999) (5 1/2 years).

HN20[#] In the Sixth Circuit, no presumption
has been found where delay due to
government fault is considerably less than that
in Graham or in Brown, or where the
government can persuasively rebut ‘the
presumption by showing that the delay did not
impair the defendant's defense. See, e.g,
Darnell v. Berry, 1999 U.S. App. LEXIS 15625
(6th Cir. 1999) (unpublished decision) (18-
month delay not presumptively prejudicial);
United States v. Cook, No. 98-5457, 1999 U.S,
App. LEXIS 10645, at *3 (6th Cir. 1999)
(unpublished decision) (16-month  period
attributable to government not presumptively
prejudicial); United States v. Love, 1997 U.S.
App. LEXIS 27928 (6th Cir. 1997)[**28]
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(unpublished decision) (17-12 month delay
attributable to government - out of total 23 or
32 months - was significant but sufficiently
rebutted because government proved delay
did not impair defendant's defense); United
States v. Mundt, 29 F.3d 233 (6th Cir. 1994)
(although government responsible for one-half
of 3 1/2-year delay, government's diligent
efforts to locate and prosecute defendant
favored government); see also United States
v. Mulligan, 520 F.2d 1327 (6th Cir. 1975) (25~
month total delay did not give rise to speedy
trial violation where only part of the total delay
was due to government, and defendant had
not timely asserted his right); United States v.
Freeding, 663 F.2d 1073 (6th Cir. 1981)
(unpublished decision) (upholding denial of
speedy trial claim where delay was 21
months); Dean v. Marshall, No. 88-3515, 880
F.2d 414, 1989 U.S. App. LEXIS 10755 (6th
Cir. 1989) (unpublished decision) (in pre-
Doggett case, requiring actual prejudice even
where delay was 5 years), United States v.
Love, 1999 U.S. App. LEXIS 2053 (6th Cir.
1999) (unpublished decision) {(discussing only
actual prejudice, [**28] even where delay was
21 months).

Here, Petitioner suffered a delay of 25 months,
22-24 months of which can be attributed to the
state. Although this period is longer than that
in the above-cited cases, we need not
determine whether the delay here is
presumptively prejudicial. We find the fourth
factor favors Petitioner, because he has
produced sufficient evidence to show that he
suffered actual prejudice.

2. Actual Prejudice

HNZ1]®] The Supreme Court has identified
three defense interests a court should consider
when determining actual prejudice in speedy
trial  cases: (1) oppressive  pretrial
incarceration; (2) anxiety and concern of the
accused; (3) the possibility that the defense
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will be impaired. Barker, 407 U.S. at 532.
[**10] "Of these, the most serious is the last,
because the inability of a defendant
adequately to prepare his case skews the
fairness of the entire system. If withnesses die
or disappear during a delay, the prejudice is
obvious." Id. But see Doggett, 505 U.S. at 659-
62 (Thomas, J., dissenting) (noting contrary
precedent stating that the /iberty interests -
and not the concern with impairment of the
defense - are at the core of [**30] the speedy
trial right).

In this case, Petitioner appears to have
suffered all three forms of prejudice. As to the
first, Petitioner was subject to pretrial
incarceration twice: between August 1993 and
May 1994, and again between May 1994 and
January 1995. The district court suggests that
the latter period was not particularly
oppressive, since Petitioner served that
sentence due to a prior parole violation and
not because he was awaiting trial. on the
narcotics charge. Citing Michigan law, the
district court wrote, "The sentence in this
narcotics case would not bhave - run
concurrently to the sentence he was serving
for another felony even if Petitioner had been
tried and sentenced earlier." J.A. 193.

[*1032) As Petitioner points out, however, the
relevant Michigan provision stated that HN22]
%] a consecutive sentence would only have
been required if the first term of imprisonment
was for "the commission of another felony."
Mich. Comp. Laws § 333.7401(3) (1995)
(emphasis added). Here, Petitioner was in
custody on a probation violation for receiving
and concealing stolen property, not for
commission of another felony. Thus, he was
eligible to receive a concurrent sentence.
[**31] We find that the incarceration harmed
his liberty interest.

As to the second defense interest: Petitioner's
repeated invocation of Michigan's 180-rule,
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requiring that the accused be tried within 180
days, suggests that he suffered "anxiety and
concern." See, e.g., David Maples, Letter to
the Trial Court, December 24, 1994, J.A. 156;
see Barker, 407 U.S. at 531 (HN23[%] "The
frequency with which the defendant asserts his
speedy trial right is probative indication of the
prejudice he is suffering.”). In another letter to
the court prior to sentencing, Maples stated:

[ have lost everything of any value,

monetary, and ail personal relationships

regarding my Ex and my children. This has-

put more than a little stress and strain on
all concerned. My mother, my wife, my
children, and myselfl | don't know how
much | am to suffer for an offense I'm only
guilty of being ignorant of Mr. Murphy's
business adventures!!!

~JA. 108. It is clear that Petitioner suffered

"anxiety and concern."

Finally, the third defense interest requires
examination of impairment to Petitioner's
defense. Petitioner alleges that two key
witnesses were not available to testify, due to
the [**32] delay in bringing him to trial: co-
defendant James Murphy, and Larry Roberts.
Roberts's case was dismissed at the
preliminary examination for lack of evidence,
and by September 1995, defense counsel
could not locate him. Co-defendant Murphy
was unavailable to testify because his plea
agreement with the government required that
he not testify on behalf of Petitioner. We
discuss each below.

a. Inability To Locate Roberts

Larry Roberts was unavailable to testify
because in September 1995 defense counsel
was unable to locate and contact him. The
value of Roberts's testimony - and thus how
much his unavailability hurt Petitioner - is
strongly disputed. in an affidavit dated January
27, 2004, Petitioner avers that Roberts visited
him while Petitioner was at Macomb Regional

Facility and told Petitioner he would testify on
Petitioner's behalf. The record also includes a
letter, written by co-defendant Murphy on
August 9, 1993, indicating that Roberts was
present at the scene and couid aftest to
Petitioner's actions:

[***1 1}

| made arrangements to be met by my
fiend Dave Maples to discuss some
upcoming roofing work we could both be
involved in and to loan him some money
so [**33] he could purchase a work truck. It
is my understanding that [Maples]
arranged for his friend Larry Roberts to
give him a ride to the bar with the promise

of gas money and a couple drinks. | now

state that neither Roberts nor Maples gave
me any controlled substance, nor did they
aid me in the delivery of such to any other
individual.

James Murphy, Letter, Aug. 9, 1993, J.A. 90;
see also David Maples, Letter to Court Prior to
Sentencing, J.A. 106-07 (describing incident,
including interaction with Roberts).

Respondent claims that Roberts could not
have provided any exculpatory testimony.
Respondent states that when both men were
in the police station after arrest, Roberts called
out to Petitioner Maples, [*1033] saying, "Tell
them | had nothing to do with it." Maples,
purports Respondent, replied, "He didn't."
Respondent's Br. at 12 (citing PI. Br. in Opp. to
Mot. to Dismiss, J.A. 168). From this,
Respondent suggests, it is clear that Roberts
never denied any wrongdoing by Petitioner,
only as to himself. Respondent further
suggests that we should infer from this
statement that Petitioner must have been
involved in the wrongdoing, otherwise he could
not have known that Roberts [**34] was not
involved. Respondent also argues - and the
district court agreed - that Roberts's testimony
was not guaranteed: Roberts' attorney
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‘apparenily told the prosecutor that he would
advise his client against testifying.

Respondent has provided no documentation of
Roberts's purported statement at the police
station, other than the state's own brief in
opposition to the April 1994 motion for release.
Petitioner, for his part, strongly disputes the
state's version of the facts. In his January 2004
affidavit, he denies having responded, "He
didn't." He avers that, instead, he stated, "Shut
up,” in response to Roberts's request.

Whether Petitioner said, "He didn't," or "Shut
up," from this limited record, we decline to infer
Petitioner's culpability or speculate as to what
a jury might find. Because Roberts was
apparently present at the scene, and was in
contact with Petitioner at around the time of
the crime, he could very well have provided
beneficial testimony. Cf. Redd v. Sowders, 809
F.2d 1266, 1272 (6th Cir. 1987) ("Appellee
was placed in a disadavantaged position in
attempting to locate [favorable witnesses] to
secure this testimony thirty-two months after
his [**35] arrest . . . Appellee would have had
a much better chance of locating the witnesses
in 1981 than in 1983.").

While Petitioner has not presented the
strongest evidence that Roberts would have
appeared to testify on his behalf {Petitioner's
affidavit was signed in January 2004),
Respondent's evidence to the contrary is even
weaker. The district court accorded significant
weight to a letter, written by Roberts's attorney,
stating that he would advise Roberts not fo
testify on behalf of Pefitoner. As with
Roberts's post-arrest statement, this letter is
not before us. More importantly, however,
such a communication provides limited
probative value in determining whether
Roberts would or would not have festified. As
the state itself pointed out, Petitioner, too, was
advised by his counsel not to testify on behalf
of his co-defendant (in the entrapment

26b

hearing), yet he insisted on testifying anyway.
See State's Resp. to Def. Mot. For Imm.
Release, J.A. 141.

Based on the record before us, we think it
sufficiently likely that Roberts would have
testified on Petitioner's behalf that Petitioner's
inability to contact Roberis in September 1995
prejudiced him.

b. Unavailability of Co-defendant [**36] James
Murphy

In addition, Petitioner was prejudiced by the
unavailability of co-defendant Murphy to testify
at his trial. As mentioned, co-defendant
Murphy was unavailable because his plea
agreement required that he not testify on
behalf of Maples: "Part of the [plea] agreement
consisted of my not [**12] testifying at the
criminal trial of, David Maples, in the above
mentioned case. That if | choose [sic] to testify
at that trial | would be facing a more severe
sentence for doing so." JA 92, 1t is
undisputed that Murphy's unavailability hurt
Petitioner, as Murphy's testimony would have
absolved Petifioner of any guilt. See
Respondent's Br. 13 ("It may very well be that
Murphy pleading guilty hurt Petitioner's
chances at ftrial."); James Murphy, Letter,
August 9, 1993 (stating facts supporting
Petitioner's innocence - "l now state that
neither Roberts nor Maples [*1034] gave me
any controlled substance, nor did they aid me
in the delivery of such to any other
individual.").

Indeed, Murphy's plea condition may have
violated Petitioner's right to compulsory
process. We have previously stated that
HN24[#] ‘"governmental conduct which
amounts to a substantial interference with a
witness's [**37] free and  unhampered
determination to testify will violate due
process." United States v. Foster, 128 F.3d
949, 953 (6th Cir. 1897). While a prosecutor
can warn a potential defense witness about
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the consequences of perjury, a prosecutor
cannot threaten to reinstate previous charges
against that witness. See, e.g., United States v
Henricksen, 564 F.2d 197 (5th Cir. 1977)
(holding government violated due process
when it told the co-defendant that his plea
agreement would be void if he testified for a
co-defendant); United States v. Vavages, 151
F.3d 1185, 1194 (9th Cir. 1998) (defendants’
right to compulsory process violated when
prosecutor threatened to prosecute
defendant's wife for perjury or withdraw her
plea agreement if she testified); United States
v. Golding, 168 F.3d 700, 702-04 (4th Cir.
1999) (defendant'’s right to compuisory process
violated when prosecutor threatened to initiate
federal marijuana possession charges against
defendant's wife if she testified on defendant's
behalf). Petitioner was prepared to go to trial
long before co-defendant Murphy entered a
plea - and plea negotiations - prohibiting
him [*38] from testifying on behalf of
Petitioner. In addition, Murphy gave testimony
that favored Petitioner at the entrapment
hearing on February 24, 1994, Had the state
tried Petitioner in a timely manner, blocking
Murphy's testimony would likely have been no
more imperative to the state than it had been
in February 1994.

We therefore find that co-defendant Murphy's
unavailability prejudiced Petitioner. Because
we find that Petitioner was prejudiced both by
the offense to his liberty interests as well as by
impairment to his defense, this factor weighs in
his favor.

To sum up our analysis under Barker, we find
that (1) the delay was uncommonly long; (2)
the reason for the delay weighs in favor of the
Petitioner; (3) Petitioner's timely, repeated, and
vigorous assertion of his speedy trial right
weighs strongly in his favor; and (4) Petitioner
was prejudiced by the delay. Considering all
the factors together, we find that Petitioner
was denied his right to a speedy trial.

Because we find that Petitioner's speedy trial
right has merit, we find, under the analysis
mandated by Hill v. Lockhart, 474 ).S. 52, 59,
88 L. Ed. 2d 203, 106 S. Ct. 366 (1985), that
he was indeed prejudiced by [**39] his
counsel's deficient performance in advising
him that he could simultaneously take the
gulilty plea and retain his speedy trial ciaim for
appeal. See Maples |, 340 F.3d at 440-41. We
thus find that Petitioner Maples suffered a

Sixth Amendment violation of his right to’

effective assistance of counsel.
CONCLUSION

For the foregoing reasons, we REVERSE the
district couri's decision and REMAND this
matter to the district court with directions to
issue the Writ of Habeas Corpus and for
further proceedings consistent with - this
opinion.
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federal court, external, novo

Case Summary

Procedural Posture

Petitioner inmate pled guilty in Michigan state
court to one count of distributing cocaine. After
the Michigan court system denied him any
relief, either on direct appeal or in post-
conviction proceedings, the inmate petitioned
for federal habeas corpus relief pursuant to 28

U.S.C.5. § 2254. The United States District
Court for the Eastern District of Michigan at
Detrot denied the inmate's petition. The
inmale appealed.

Overview i

The district court granted the inmate a
certificate of appealability on whether an error
by the inmate's atforney denied him his Sixth
Amendment right to assistance of counsel.
The inmate pled guilty only after his attorney
assured him, erroneously, that he would still
be able to appeal an alleged violation of his
speedy-trial rights. The Michigan Court of
Appeals held on direct appeal that the inmate's
plea agreement precluded him from
subsequently raising that issue. The Michigan
Supreme Court declined to review that
decision because the inmate's application for
review was untimely. The inmate, thus, had
procedurally  defaulted  his  ineffective
assistance claim. However, "cause" excused
that default; the inmate first submitted his
application for review to the prison for mailing
five days before the state's filing deadline,
early enough for it to have been timely
delivered in the normal course of events.
Respondent custodian did not dispute that the
default prejudiced the inmate. The inmate's
attomey's error in misadvising the inmate
clearly fell below an objective standard of
reasonableness, but whether the inmate's
speedy-trial rights were in fact violated
remained unresolved.
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Qufcome

The appeals court vacated the judgment of the
district court and remanded the case with
directions that the court assess the merits of
defendant's speedy-trial argument as part of
his ineffective-assistance-of-counse! claim.

LexisNexis® Headnotes

Crim‘inai_LaW & Procedure > Habeas
Corpus > Appeals > General Overview

Criminal Law & _
Procedure > ... > Appeals > Standards of
Review > General Overview -

HN1[E] The United States Court of Appeals
for the Sixth Circuit applies de novo review to

the decision of the district court in 2 habeas .

corpus proceeding.

Criminal Law &
Procedure > ... > Review > Standards of
Review > General Overview

HN2[&)] 28 U.S.C.S. § 2254(d) provides in part
that a federal court may grant a writ of habeas
corpus with respect to a state-court judgment
only where the adjudication of the claim (1)
resulted in a decision that was contrary fo, or
involved an unreasonable application of,
clearly established federal law, as determined
by the Supreme Court of the United States; or
(2) resulted in a decision that was based on an
unreasonable determination of the facts in light
of the evidence presented in the State court
proceeding.

Criminal Law &
Procedure > ... > Review > Standards of
Review > General Overview

HN3[X] 28 US.C.S. § 2254(d) by its own

J.S. App. LEXIS 16902, **1; 2003 FED A;

)296P (6th Cit.), ***Cir.)

terms is applicable only to habeas claims that
were adjudicated on the merits in state court,
Whete the state court did not assess the
merits of a claim properly raised in a habeas
petition, the deference due under Antiterrorism
and Effective Death Penalty Act of 1996,
codifed primarily at 28 US.C.8. § 2254(d),
does not apply. Instead, the United States
Court of Appeals for the Sixth Circuit reviews
questions of law and mixed questions of law
and fact de novo.

Govermnments > Courts > Judicial Precedent

HN4E] A pane! of the United States Court of
Appeals for the Sixth Circuit cannot overrule
the decision of another panel.

Criminal Law &
Procedure > ... > Review > Standards of
Review > General Overview

HNS5E] Habeas review is not circumscribed by
a state court conclusion with respect to
prejudice where neither of the state courfs
below reached this prong of the Strickland
analysis.

Criminal Law & Procedure > ... > Standards of
Review > De Novo Review > Ineffective
Assistance of Counsel

Governments > Courts > Judicial Precedent

HN6{ZE] A prior decision of the United States
Court of Appeals for the Sixth Circuit remains
controlling authority unless an inconsistent
decision of the United States Supreme Court
requires modification of the decision or the
appeals court sitting en banc overrules the
prior decision.

MARKBENDURE

N 90:€0:% 0207/LT/8 DOSIN A9 QAATADAY



et S P,

340 F.3d 433, *433: 200 /.S, App. LEXIS 16902, **1; 1003 FED Ap  296P (6th Cir.), ***Cir.)

Constitutional Law > ... > Fundamental
Rights > Criminal Process > Assistance of
Counsel '

Criminal Law & Procedure > Counsel > Effective
Assistance of Counsel > Tests for Ineffective
Assistance of Counsel

Criminal Law & Procedure > Counsel > Right to
Counsel > General Overview -

Criminal Law & Procedu}"e > ... » Defendant's
Rights > Right to Counsel > General Overview

Criminal Law & Procedure > ... > Defendant's
Rights > Right to Counsel > Effective Assistance
of Counse!

HN7[&] The right fo the effective assistance of
- counsel is guaranteed by the Sixth
Amendment fo the United States Constitution.
A petitioner must satisfy a two-prong test to
prevail on an ineffective-assistance-of-counsel
claim. First, the petitioner must show that the
performance of counsel fell "below an
objective standard of reasonableness.” In so
doing, the petitioner must rebut the
presumption that counsel's challenged action
might be considered sound trial strategy. The
second prong requires that the defendant
show that there is a reasonable probability
that, but for counsel's unprofessional errors,
the result of the proceeding would have been
different. A reasonable probability is a
probability sufficient to undermine confidence
in the outcome.

Criminal Law & Procedure > ... > Procedural
Defenses > Exhaustion of Remedies > General
Overview

Criminal Law & Procedure > ... > Procedural
Defenses > Exhaustion of
Remedies > Satisfaction of Exhaustion

HN8[X] Federal habeas relief is available to
state prisoners only after they have exhausted
their claims in state court. A habeas petitioner
has not exhausted his claims in state court

uniess he has "properly presented" his claims
{o a slate court of {ast resort.

Criminal Law & Procedure > ... > Order & Timing |
of Petitions > Procedural Default > General
Overview

Criminal Law & Procedure > ... > Exceptions to
Defauslt > Actual Innocence & Miscarriage of
Jusice > General Overview

Criminal Law & Procedure > .. > Exceptions to
Default > Actual Innocence & Miscarriage of
Justice > Miscarriage of Justice

Criminal Law & Procedure > ... > Exceptions to
. Default > Cause & Prejudice Standard > General
Overview

HN9[E] The United States Court of Appeals
for the Sixth Circuit will consider the merits of a
procedurally defaulted claim in a habeas
petition where the petitioner shows that there
was cause for the default and prejudice
resuling from the default, or that a miscarriage
of justce will resuit from enforcing the
procedural default in the petitioner's case.
When a habeas petitioner fails to -obtain
consideration of a claim by a state court, either
due to the petitioner's failure to raise that claim
before the state courts while state-court

. remedies are still available or due to a state

procedural rule that prevents the state courts
from reaching the merits of the petitioner's
claim, that claim is procedurally defaulted and
may not be considered by the federal court on
habeas review.- A petitioner may avoid this
procedural default only by showing that there

- was cause for the default and prejudice

resulting from the default, or that a miscarriage
of justice will result from enforcing the
procedural default in the petitioner's case.

Criminal Law & Procedure > ... > Exceptions to
Default > Cause & Prejuldice Standard > General
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Overview

HNT0[E] “"Cause" under the cause and
prejudice test must be something external to
the petitioner, something that cannot fairly be
attributed to him; some objective factor
external fo the defense that impeded efforts to
comply with the state's procedural rule.

Criminal Law & Procedure > ... > Exceptions to
Default > Cause & Prejudice Standard > General
Overview

HN11[&] Regarding the cause and prejudice .

standard for overcoming a procedural default,
prison officials’ inaction resulting in an
application for leave to appeal being denied
because it was filed in an untimely fashion
presents an objective factor external to the
defense that impeded efforts to comply with a
state's procedural rule.

Criminal. Law & Procedure > Habeas:
Corpus > Procedure > General Overview

Criminal Law & Procedure > ... > Order & Timing
-of Petitions > Time Limitations » General
Qverview

HN12[&] The "prison mailbox rule" established
by Houston v. Lack is not binding on the State
of Michigan. The Houston decision is not
binding on state courts.

Civil Procedure > Parties > Pro Se
Litigants > General Overview

Criminal Law & Procedure > ... > Order & Timing
of Petitions > Procedural Default > General
Qverview

Criminal Law & Procedure > ... > Excepfions to
Default > Cause & Prejudice Standard > General
Overview

T Ty — L

HN13%&] Where a pro se prisoner a{tempts to
deliver his petition for mailing in sufficient time
for it to arrive timely in the normal course of

‘events, the "prison mailbox rule" is sufficient to

excuse a procedural default based upon a late
filing. '

Criminal Law & Procedure > ... > Order & Timing
of Petitions > Procedural Defaulf > General
Overview

Criminal Law & Procedure > ... > Exceptions to
Default > Cause & Prejudice Standard > General
Overview

HN14E] A federal court should assess the

merits of a state habeas petitioner's
procedurally defaulted claim when the
petitoner has demonstrated cause and

prejudice that excuses the default.

Criminal Law & Procedure > ... > Entry of
Pleas > Guilty Pleas > General Overview

Criminal Law & Procedure > Counsel > Effective
Assistance of Counsel > Tests for Ineffective
Assistance of Counsel

Criminal Law & Procedure > Defenses > General
Overview

HN15[&] In order to establish prejudice the
defendant must show that there is a
reasonable probability that, but for counsel's
errars, he would not have pleaded guilty and
would have insisted on going to trial. However,
in many guilty plea cases the resolution of the
“prejudice” inquiry will depend largely on
whether the affirmative defense likely would
have succeeded at trial. The court must
always analyze the substance of the
petitioner's underlying claim, and this inquiry
will be dispositive to the resolution of the
habeas action "in many guilty plea cases.”

Counsel: ON BRIEF: Brad H. Beaver,
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MARBLEY, D. J., joined. BOGGS, J., delivered
a separate opinion concurring in part and
dissenting in part.

Opinion by: RONALD LEE GILMAN

Opinion

[***2] [*434] RONALD LEE GILMAN, Circuit
Judge. David Maples pled guilty in Michigan
state court to one count of distributing cocaine.
He did so only after receiving assurances from
his attorney that he would subsequently be
able to appeal an alleged violation of his
speedy-frial rights. That advice turned out to
be erroneous. The Michigan Court of Appeals
held on direct appeal that Maples's plea
agreement clearly precluded him from
subsequently raising this issue.

After the Michigan [**2] court system denied
him any relief, either on direct appeal or in
post-conviction proceedings, Maples filed a
petition for habeas corpus in the district court

below. He raised, among other alleged errors, .

an ineffective-assistance-of-counse! claim. The
district court denied the petition, but granted
Maples a certificate of appealability solely with
respect to the issue of ineffective assistance of
counsel, For the reasons set forth below, we
VACATE the judgment of the district court and
REMAND the case with directions that the
court assess the meriis of Maples's speedy-
trial argument as part of his ineffective-

"The Honorable Algenon L. 'Marb!ey, United States District
Judge far the Southern District of Ohio, sitting by designation.

oAt w1

assistance-of-counsel claim.
[**+3]l. BACKGROUND

Maples was charged in Michigan state court
with delivery of more than 50 grams of cocaine
and with being part of a conspiracy to so
deliver, in violation of Michigan state law. He
filed motions to dismiss the charges on the
grounds that he was entrapped and that the
state’s 180-day speedy-tiial rule was violated.
The court denied both motions.

[*435] On the day scheduled for trial, Maples
entered into a plea agreement, pursuant to
which he pled guilty to the delivery charge and
the state moved to dismiss the [**3]
conspiracy charge. At the plea colloquy, the
following exchange transpired between Danie!
Feinberg, Maples's frial counsel, James
Sullivan, the Assistant District Attorney, and
the court: ‘
Feinberg: Also, your honor, | believe since
it is a jurisdictional matter, this wouldn't
affect [Maples's] rights preserved on
appeal, 180 days and all that . . . .
The Court: | am not going to make any
comments on the 180-day rule. | can't
remember whether it does or not. Do you
recall?
Sullivan: 1 am sure . . . | think he waived it.
The Court: | cant comment on that. . . . |
cannot tell you. You are going to have to

advise your client in that regard on that; -

whether it is waived or not. | cannot make
any comments on that. Frankly, | don't
recall.
Maples subsequently accepted the plea
agreement. He did so because his counsel
advised him that the plea agreement would not
preclude him from arguing on appeal that his
speedy-trial rights were violated.

Maples appealed his conviction to the
Michigan Court of Appeals, claiming that the
trial court erred in denying his motion to
dismiss, which was based in part upon the
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alleged violation of his right to a speedy
trial. [**4] In an unpublished per [***4] curiam
opinion, the state appellate court affirmed the
trial court's ruling. It held that "Defendant's
unconditional guilty plea waives review of the
claimed violation of the 180-day rule . . . and
his claimed violation of his constitutional and
statutory right io a speedy trial . . . "

Proceeding pro se, Maples then filed an
application for leave to appeal fo the Michigan
Supreme Court. He raised the same claims
that he had raised before the Court of Appeals,
as well as a claim that his trial counsel was
constitutionally ineffective for failing to apprise
Maples that he could not appeal the speedy-
trial issue after accepting the guilty plea. The
Michigan Supreme Court denied leave to
appeal in a summary order.

Maples subsequently filed a motion for relief
from judgment with the state trial court. He
again raised the ineffective-assistance-of-
counsel claim, and again the trial court denied
relief. Maples then sought leave to appeal the
trial court's ruling to the Michigan Court of
Appeals, which denied the application on
October 21, 1999,

Fifty-one days later, on December 11, 1999,
Maples completed his application for leave to
appeal to the Michigan [**5] Supreme Court.
The application included a claim that his trial
counsel was constitutionally ineffective. That
day, Maples called the prison mailroom, per
prison policy, to ascertain the cost of mailing
his application. He was told to cail back two
days later. '

On December 13, 1999, Maples was quoted
the price to send his application, Although the
record is unclear on this issue, it appears that
Maples delivered his application to the prison
mailroom either that day or the very next day,
53 or 54 days after the Michigan Court of
Appeals denied leave to appeal.

i

The Michigan Supreme Court received
Maples's application on December 17, 1999,
57 days after the Court of [™*5] Appeals
issued its ruling. This was untimely under
Michigan law, which requires that such an
application "be filed [no] more than 56 days
after the Court of Appeals decision.” MCR
7.302(C)(3). The Michigan Supreme Court
therefore returned the application [*436)
without filing it due to the procedural default.

Maples then filed a petition for habeas corpus
in the district court below, Among other claims
raised in support of collateral relief, Maples
contended that his counsel was constitutionally
ineffective for misadvising [**6] him about his
ability to raise the speedy-frial issue after
pleading guilty. The district court denied the
petition, holding in pertinent part as follows:
Petitioner was represented by counsel at
his plea, and he indicated that his plea was
volunfary and intelligent. Although his
attorney asserted that the plea did not
waive Petitioner's right o raise his speedy
trial claim on appeal, the trial court stated
that it could not comment on that issue.
The plea was not conditioned on
Petitioner's right to appeal the speedy trial
issue. Therefore, Petitioner's guilty plea
forecloses habeas review of his speedy
trial claim.

The district court did not explicitly rule on the
ineffective-assistance-of-counsel claim.
Maples filed a motion for a certificate of
appealability on this issue. The district court
granted a certificate as to "whether Maples
received ineffective assistance of counsel
when his attorney advised Maples that he
could plead guilty and still raise a speedy trial
claim on appeal.”

il. ANALYSIS
A. Standard of review

HN1%] "This court applies de novo review to
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the decision of the district court in a habeas
corpus proceeding." Harris v. [**6] Stovall,
212 F.3d 940, 942 (6th Cir. 2000). [**7]
Maples filed his federal habeas corpus petition
after the passage of the Antiterrorism and
Effective Death Penaliy Act (AEDPA), codifled
principally at 28 U.S.C. § 2254(d). HN2[F] It
provides in part that a federal court may grant
a writ of habeas corpus with respect to a state-
court judgment only where
the adjudication of the claim (1) resulted in
a decision that was contrary to, or involved
an unreasonable application of, clearly
established Federal law, as determined by
the Supreme Court of the United States; or
(2) resulted in a decision that was based
on an unreasonable determination of the
facts in light of the evidence presented in
the State court proceeding.
28 U.S.C. §2254(d).

HN3[F] This statute by its own terms is
applicable only to habeas claims that were
"adjudicated on the merits in State court . . . ."
id. Where, as here, the state court did not
assess the merits of a claim properly raised in
a habeas petition, the deference due under
AEDPA does not apply. Williams v. Coyle, 260
F.3d 684, 706 (6th Cir. 2001) (applying pre-
AEDPA standards to a habeas petition filed
pursuant to § 2254 because "no[**8] state
court reviewed the merits of [the] claim").
instead, this court reviews questions of law
and mixed questions of law and fact de novo.
Id.

The case law in this circuit, however, has been
-less than consistent on this point, as indicated
by the following statement:

Several other circuits . . . found when a
state court fails to address a petitioner's
federal claim at all, the appellate court
should apply the pre-AEDPA de novo
standard of review. . . . Whether these
courts’ holdings are correct, however, is

not for this panel to decide. In Doan |v.
Brigano, 237 F.3d 722 (6th Cir. 2001)}, the
state court failed to mention, let alone
adjudicate, the pefitioner's [**7] federal
- claim. However, the Doan court still
applied the AEDPA standard in reviewing
the petitioner's claim. Even if the Doan
court did not explain its reasoning for
adopling its position, this panel
bound by its decision.

[*431] Clifford v. Chandler, 333 F.3d 724, 730
(6th Cir. 2003) (internal citations omitted).
Normally, this would end our inquiry, and we
wouid proceed to apply  AEDPA, because
HN4#] "[a] panel of this court cannot overrule
the decision [*9}] of another panel." Hinchman
v. Moore, 312 F.3d 198, 203 (6th Cir. 2002).
Both Clifford and Doan, however, were
abrogated by Wiggins v. Smith, - U.S. -, 156 L.
EBd. 2d 471, 123 8. Ct. 2527 (2003), a
Supreme Court opinion that was issued the
day after Clifford.

The Wiggins Court held that the petitioner was
entitled to a writ of habeas corpus on the basis
of his ineffective-assistance-of-counsei claim.
Id. at 2544. It applied AEDPA's "unreasonable-
application" fest to the state court's ruling on
the first prong of Strickland v. Washington, 466
U.S. 668, 80 L. Ed. 2d 674, 104 S, Ct. 2052
(1984). Wiggins, 123 S. Ct at 2538 ("The
Court of Appeals’ assumption that the
investigation was adequate thus reflected an
unreasonable application of Strickland.")
(internal citation omitted). The Wiggins Court,
however, noted that because no state court
analyzed the petitioner's claim for prejudice--
the second prong of Strickland--its "review was
not circumscribed by a state court conclusion."
Id, at 2542 ("In this case, our HNS®] review is
not circumscribed by a state court conclusion
with [**10] respect to prejudice, as neither of
the state courts below reached this prong of
the Strickland analysis."). The Court therefore
did not assess whether the state court's ruling
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"resulted in a decision that was contrary to, or
involved an unreasonable application of,
clearly established Federal law, as determined
py the Supreme Court of the United States,”
but rather conducted its review de nove. /d. at
2542-44. In light of this new Supreme Court
precedent, we too must review Maples's
ineffaective-assistance-of-counsel  claim de
novo. See Hinchman, 312 F.3d at 203 HN6[F]
("[A} prior decision remains controlling
authority unless an inconsistent decision
(~+*g] of the United States Supreme Court
requires modification of the decision or this
Court sitting en banc overrules the prior
~ decision.").
B. Maples's ineffective-assistance-of-
counsel claim

HN7[¥] The right to the effective assistance of
counsel is guaranteed by the Sixth
Amendment to the United States Constitution.
Roe v. Flores-Ortega, 528 U.S. 470, 476, 145
L. Ed. 2d 985, 120 S. Ct. 1029 (2000). A
petitioner must satisfy a two-prong test to
prevaili on an ineffective-assistance-of-
counsel [**11] claim. First, the petitioner must
show that the performance of counsel fell
"below an objective standard of
reasonableness." Strickland, 466 U.S. at 688.
In so doing, the pefitioner must rebut the
presumption that counsel's "challenged action
might be considered sound frial strategy." Id.
at 689 (internal quotation marks omitted). The
second prong requires that the defendant
"show that there is a reasonable probability
that, but for counsel's unprofessional errors,
the result of the proceeding would have been
different. A reasonable probabilty is a
probability sufficient to undermine confidence
in the outcome." /d. at 694.

1. Procedural defamt

HNB8[F]| "Federal habeas relief is available to
state prisoners only after they have exhausted
their claims in state court." O'Sullivan v.

mm e e oen e

)296P (6th Cir.), ™7

Boerckel, 526 \.S. 838, 839, 144 L. Ed. 2d 1,
119 8. Ct. 1728 (1999) (citing 28 U.S.C. §
2254(b}(1)). A habeas petitioner has not
exhausted his claims in state courf unless he
has "properly presented" his claims to a state
court of last resort. /d. at 848 (emphasis
omitted). The state's sole argument [**12] in
the [438] present appeal is that because

Maples failed to timely raise his ineffective-

assistance-of-counsel claim before  the
Michigan Supreme Court, the federal couris
are precluded from ruling on the merits of the
claim. '

HNSIE] This court will consider the merits of a
procedurally defaulted claim in a habeas
petition, however, where the [**8] petitioner
"shows that there was cause for the default
and prejudice resulting from the default, or that
a miscarriage of justice will result from
enforcing the procedural default in the
petitoner's case." Lancaster v. Adams, 324
F.3d 423, 436 (6th Cir. 2003). A fuller
explanation of this principle was set forth in
Seymour v. Walker, 224 F.3d 542, 549-50 (6th
Cir. 2000) (internal citations omitted), where
the court stated:

When a habeas petitioner fails to obtain
consideration of a claim by a state court,
either due to the petitioner's failure to raise
that claim before the state courts while
state-court remedies are still available or
due to a state procedural rule that prevents
the state courts from reaching the merits of
the petitioner's claim, that claim is
procedurally defaulted and may not be
considered [**13] by the federal court on
habeas review. A petitioner may avoid this
procedural default only by showing that
there was cause for the default and
prejudice resulting from the default, or that
a miscarriage of justice will result from
enforcing the procedural default in the
petitioner's case.
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The state contends that Maples has not shown
cause for his procedural default. HNTO[%F)
"Cause' under the cause and prejudice test
must be something external to the petitioner,
something that cannot fairly be attributed to
him[;] . . . some objective factor éxiernal to the
defense [that] impeded . . . efforts to comply
with the State's procedural rule." Coleman v.
Thompson, 501 U.8. 722, 753, 115 L. Ed. 2d
640, 111 S. Ct. 2546 (1991) (emphasis in
original). One of this court's opinions that on
the surface appears similar to the case at bar

is Shorter v. Ohio Department of Rehabilitation

& Corrections, 180 F.3d 723 (6th Cir. 1999).
There, Shorter raised a claim in his habeas
petition that was not reviewed by the Chio
Supreme Court because his opening brief was
filed two days late. /d. at 724. Shorter argued
that there was ‘"cause" for the
-procedural [**14] defauit because he had been
assured by the United States Postal Service
that his brief would be delivered to the Chio
Supreme Court no later than the last day that it
would have been accepted for filing. /d. at 725-
28. [**10]

In rejecting Shorter's argument, this court held
that cause had not been demonstrated by
entrusting the brief to the Postal Service, since
counsel could have hand-delivered the brief to
the clerk of the Ohio Supreme Court himself.
Id. at 726. The key difference between the
present case and Shorter is that the petitioner
in Shorfer was represented by counsel,
whereas Maples was not. Shorfer summarized
its reasoning as follows: "Petitioner's .
counsel elected not to drive the brief to the
Ohio Supreme Court . . ., but rather relied
upon the U.S. Postal Service. If such reliance
constitutes 'cause,' then arguably, there is no
hope for the concept of finality." Id. Maples, on
the other hand, was proceeding pro se and,
because he was incarcerated, he did not have
the opportunity to hand-deliver his brief to the
Michigan Supreme Court.

J4.5. App. LEXIS 16902, **13; 2003 FED /
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A case that we find much more on point is
Mohp v. Bock, 208 F. Supp. 2d 796 (E.D.
Mich. 2002). [**i8] In Mohn, as here, the
habeas petitioner raised a claim that was not
reviewed by the WMichigan Supreme Court
because it arrived one day after the 56-day
filing deadline. Id. at 801. Pursuant to prison
policy, Mohn had presented [*439] his brief to
his prison unit manager five days prior to the
deadine. Id. at 802. But the brief was
apparenfly not sent out prompily, which
resulted in it being received one day late by
the Michigan Supreme Court. The application
for leave {o appeal to the Michigan Supreme
Court was therefore rejected as untimely. Id. at
801-02.

In the subsequent habeas action, the district
court held that Mohn had demonstrated cause
to excuse the procedural default because "the
papers were no longer in his control” once he
gave them to the prison officials five days prior
to the deadiine. /d. at 802. Mohn is obviously
not binding precedent, but we fully agree with
its result. . Mapies had completed his
application for leave to appeal to the Michigan
Supreme Court five days prior to the filing
deadline, and he attempted to submit it to the
prison officials at that time. Unlike in Shorter,
he did not[*16] have the ability, through
counsel, to deliver the papers personally to the
state court, and was instead forced to rely on
prisory officials fo do this for [***41] him.

'HN11]®) The prison officials' inaction, which

resulted in the application for leave to appeal
being denied because it was filed in an
untimely fashion, presents an "objective factor
external to the defense [that] impeded . . .
efforts to comply with the State's procedural
rule." Coleman, 501 U.S. at 753 (internal
guotation marks omitted).

This is not to say that HNT2[F] the "prison
mailbox rule" established by Houston v. Lack,
487 U.S. 266, 101 L. Ed. 2d 245, 108 S. Ct.
2379 (1988), is binding on the state of
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Michigan, which it is not. See, e.g., Adams v.
LeMaster, 223 F.3d 1177, 1183 (10th Cir,
2000) (noting that "the Houston decision is not
binding on state courts"). HN13[%¥] Where a
pro se prisoner attempts to deliver his petition
for mailing in sufficient time for it to arrive
timely in the normal course of events,
nowever, the rule is sufficient to excuse a
procedural default based upon a iate filing. if
the prison had accepted and mailed Maples's
petition when he first attempted [**17] to
deliver it--five days before the state's deadline-
-we have no doubt that it would have been
timely delivered in the normal course of
events. Maples has therefore shown cause to
excuse his procedural default.

The prejudice resulting from the procedural
default is that the Michigan Supreme Court
refused to consider Maples's claim of
ineffective assistance of counsel, Moreover, as
the state admits, Maples "no longer has any
procedure available to present his claim to the
Michigan Supreme Court." The state does not
contest that the procedural default prejudiced
Maples. We thus will turn to the merits of
Maples's claim. See, e.g., Edwards v.
Carpenter, 529 U.S. 446, 451, 146 L. Ed. 2d
518, 120 S. Ct 1587 (2000) HN14[%)

(recognizing that a federal court should assess

the merits of a state habeas petitioner's
procedurally defaulted claim when the
petitioner has demonstrated cause and
prejudice that excuses the default). [***12]

2. The merits of Maples's ineffective-
assistance-of-counsel claim

Maples's trial counsel provided legal advice
that, as the Michigan Court of Appeals held,
was patently erronecus. Contrary to his
counsel's representation, Maples's [**18] guilty
piea precluded him from appealing his speedy-
trial claim. Such advice certainly falls below an
"objective standard of reasonableness" and
cannot possibly be considered "sound trial

8. App. LEXIS 16202, **16,2003 FED Ap
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strategy.”

Furthermore, Maples has stated that he wouid
have insisted on proceeding to trial, rather
than plead guilty, but for his counsei's
erronecus advice. The state has not
challenged Maples's assertion, thus removing
[*440] this factor as a contesied issue in this
case. On the surface, at least, this satisfies the
prejulice standard as articulated in Hill v.
Lockhart, 474 U.S. 52, 59, 88 L. Ed. 2d 203,
106 S. Ct. 366 (1985), which applied
Strickland to instances where the defendant
pleads guilty. The Court in Hill stated that
HNT5®] in order to establish prejudice "the
defendant must show that there is g
reasonable probability that, but for counsel's
errors, he would not have pleaded guilty and
would have insisted on going to trial."

Hill goes on to state, however, that "in many
guilty plea.cases . . . the resolution of the
‘prejudice’  inguiry will depend ‘largely on
whether the affirmative defense likely would
have succeeded at trial." /d. There are two
plausible interpretations [**19]  of  the
preceding quotation. One reading of Hill is that
a court should sometimes, but not always,
analyze the merits of the underlying claim
(e.g.. whether there was in fact a speedy-trial
violation) in order to assess whether the
petitoner suffered prejudice. See id. (stating
that & substantive inquiry should occur “in
many guilty plea cases,” implying that such an
inquiry is not necessary in all such cases). A
second interpretation of Hill is that the court
must always analyze the substance of the
petitoner's underlying claim, and that this
inquiry will be dispositive to [***43] the
resolution of the habeas action "in many guilty
plea cases."

We believe that the second interpretation of
Hill is preferable for two reasons. First, it is
more in line with this court's analysis of an
ineffective-assistance-of-counse!l claim under
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Strickland, which inevitably engages- in a
substantive inquiry into the petitioner's claims.
E.g., Carter v. Bell, 218 F.3d 581, 587-600 (6th
Cir. 2000) (holding that the habeas petitioner
had demonstrated prejudice stemming from
his counsel's ineffective assistance after
analyzing the merits of petitioner's
underlying [**20] claim). Second, Hill, like the
case before us, involved a situation where the
petitioner's  ineffective-assistance-of-counsel
claim stemmed from trial counsel's affirmative
misrepresentation to the defendant who
subsequently pled guilty. /d. at 54 (describing
how petitioner's counsel misrepresented the
amount of time that the petitioner would be
required to serve in prison before he was
gligible for parole).

We acknowledge that the Supreme Court in
Hill did not itself inquire into the substance of
the petitioner's claim, but this was only
because Hill did not clear the first hurdle of
stating that he would have proceeded to trial
but for his counsel's errors. /d. at 60
("Petitioner did not allege in his habeas petition
that, had counsel correctly informed him about
his parole eligibility date, he would have
pleaded not guilty and insisted on going to
frial."). Presumably, the Court in Hill discussed
the importance of inquiring into the merits of a
petitioner's underlying claim because it
intended for lower courts to conduct such an
analysis where, as here, the petitioner's
counsel made an affirmative misrepresentation
~upon which the petitioner reasonably
relied [**21] in deciding to plead guilty.

Because we adopt this interpretation of Hifll, we
must remand this action to the district court to
assess whether [*441} Maples's speedy-trial
rights were in fact violated. The [**14]
substance of the speedy-trial issue has neither
been addressed by any court nor briefed for
this appeal.

lii. CONCLUSION

For dl of the reasons set forth above, we
VACATE the judgment of the district court and
REMAND the case with directions that the
court aissess the merits of Maples's. speedy-
trial argument as part of his ineffective-
assistance-of-counsel claim.

Coneur by: BOGGS (in Part)
Dissenst by: BCGGS (In Part)

Dissent

[=*15] BOGGS, Circuit Judge, concurring in

part and dissenting in part. Michigan has

adopted a 56-day tule for application to its
Supreme Court for leave to appeal from a
decision of the court of appeals. As far as any
precedent in any federal court holds, Michigan
would be free to set this limit as 46 days or 66
daysor 36 days.

Given this leeway, and given the court's
holding that Michigan is not obliged to adopt
the fedleral "prison mail box rule", | do not see
how the failure by Maples to file on time is
froma cause "external to the pefitioner. [**22]
" Coleman v. Thompson, 501 U.S. 722, 753,
115 L. Ed. 2d 840, 111 S. Ct. 2546 (1991).

There is no indication that Maples was
prevenited from submitting his petition to prison
authorities in sufficient time that the normal
course of the mails (with some leeway for
safety) would have delivered it to the Michigan
Supreme Court on time. The fact that Maples

says he delayed because he did not know the

postage amount is unpersuasive. He could
have - ascertained that amount at a much
earlier time. Indeed, there is no indication that
knowledge of the exact amount was a
prereqjuisite for submitting his document to the
prison authorities for mailing, for all that
appears, the proper amount, whatever it was,
would have been deducted from his prison
account.
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Under these circumstances, to hold that
petitioner's failure is from a reason "external”
to him is no more persuasive then saying that
the 56-day limit was too stringent.

| therefore respectfully dissent from the courf's
holding that petitioner's claim was not
procedurally defaulted. To the extent that the
court surmounts this hurdle, | agree with the
remainder of its decision.

End of Dogument
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STATE OF MICHIGAN
IN THE CIRCUIT COURT FOR THE COUNTY OF MACOMB
PEQPLE OF THE STATE OF MICHIGAN,
Pilaintiff,
File No. 93-2380-FH
VG- ,
Hon.
DAVID MAPLES,

Defendant.

ORDER VACATING AND SETTING ASIDE
JUDGMENT OF CONVICTION AND SENTENCE

At a session of said court, heid in
the courthouse in the City of Mt.
Clemens, Macomb County Michigan

y on < | JA\'T i ‘q?jg
~ PRESIDING: HON. - RIGHARD L. CARETTY
Macomb Circuit Court Judge

' The United States District Court, Eastern District of Michigan, Southern Division having
entered a JUDGMENT on October 28, 2003 granting an unconditional writ of habeas corpus,
the Honorarble Victoria A. Roberts, presiding, Docket No. 00-CV-71718-DT,

IT IS HEREBY ORDERED that the Judgment of Conviction and Sentence entered on

June 20, 1996 in the above entitled matter is hereby VACATED AND SET ASIDE.
—BCHARD 1 AT,
M%N%
CIRCU JUDGE

IOV

MACOMB COUNTY CIRGUIT COURT JUDGE U6

: FM’«!MEﬁ TR it
2D THAT THE COURT MAY ENTER THE ABO RDER, " SRBAUGH. COUNTY CLERK

[
IT IS STIPULA

CRAIG A _DALX]} P.C. (P27539) @vﬁ AVER (P48649) -
Attorney fo ‘4 ioner : stant Attorney General's Office
28 E. Adams; Suite 900 Habeas Corpus Division :
Detroit, Michigan 48226 : 720 Law Building, 525 W. Ottawa
(313) 963-1455 ' " Lansing, Michigan 48909

(517) 373-4875
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PEOPLE OF THE SYATE OF MICEIGAN
: coad 196875
| LC# 93-023B0-FE
k= Al . ’
BONORABLE RAYMOND CRSHEN

DAVID ANDHEW MAPLES

AFFINAVIT OF JAMES BMICHAEY MURPHY

I, JAMES MICHAEL MURPEY, declare that if called .as &
w;tness I will testify truthfully concerning the follou;ng
subject to the penality of perjury.

'w
—

1. That I would be willing to answer truthfully all’
guestions concerning an affidavit I filled cut on August 8,
1993. ({See attacned aitldav;t)

2. This atfidavit concerns a criminal charge against,
David Andrew Maples, lower court §93-02380-FE.

3. My purpose for writing this affidavit was to
absolve Mr. Maples of any wrongdoing in the aforementioned
criminal charges.

4. That the copy of the attached affidavit is a true
copy of the original, tilled out by me on the above date.

5. When 1 testitied at an entrapment hearing held on
February 24, 1994, my testimony was consistent with this
aftidavit. ’

6. That this testimony exonerated Mr. Maples from any ‘

wrongdoing in the above mentioned criminal case.

7. Subseguent to these happenings, the proaecutorl;n'
my felony case apprcached me with a plea agreement, which I
accepted,

EXHIBIT
7
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8. Part of the agreement consisted of my not
testifying at the ecriminal trial of, David Haples, in i »
above mentioned case.

9. fThat if I choose to test;fy at that trial I would
be facing a mcre Bevers sentence for doing so.

0. T did explain the nature of this plea agreement to
Mzr. Maples tria) attorney, Danmjel P. Felrberg.

11, I am willing to testify truthfully te all
information contained herein, and any other issues related
to this matter.

Furthér, I say not.

1, JAMES MICHAEL MURPHY, declare under penalty of
perjury that the above facts and averments are true to the
best of my knowledge; information, and belief.

Dated:

AWW
s Michael Murphy
Subscribed and sworh before me this

DG day of _ApRi—~ 1997 ‘ f“???ﬁfu RUTHERFORY

LIS - EATON COUNTY s
SAQUTCALY G iy

h'"' "-'u-‘.a-. 3

} -<310W EXPIRES 437, A
NO‘I‘AR}' PUBLIC .

=
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IN THE
STATE OF MICHIGAN

PEOPLE OF THE STATE OF MICHiGAN,
ON BEEALF OF: DAVID A. MAPLES,

- Plaintiff,
- VS -
CARL MARLINGA, JAMES SULLIVAN,
AND DANIEL P. FEINBERG, ,

Defendants’,

STATE OF MICHIGAN)
) -85~
COUNTY OF ST. CLAIR )

AFFIDAVIT OF:
JAMES_MICHAEL MURPHY

I, JAMES MICHAEL MURPHY, declare, that if called as a witness I
will testify to the best of my knowledge, information and belief, subject to
the penalties under perjury, to the following:

L. That I would be willing to testify and or answer truthfully all
questions concerning an affidavit I filled out on April 30, 1997, (See attached
affidavit). ' ' ‘

o2 That the affidavit referenced above concerned my testimony
exonerating David Andrew Maples in his criminal case no. 93-2380-FH.

3, The purpose of writing that affidavit was to absolve David of
any wrong doing in the above mentioned criminal case as well as my
testimony during my entrapment hearing in my criminal case no. 93-2381-FH,
which also clearly exonerated David of any wrong doing whatsoever.

4. That prosecuting attorney James Sullivan, approached me just '

before our schedule trial date a with plea offer, which I did except under
threat & duress.

49b
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5. Part of the agreement consisted of me not testifying on behe!l of
David A. Maples, at his criminal trial and that if I did choose to testify,
prosecuting attomey James Sullivan assured me I would receive a more s: ar
‘penalty, a 40 to 80 year sentence for doing so. -

6. That prosecuting attorney James Sullivan, informed me thz: I was not
‘threatened or harassed, coerced or anything else in the form of Liimidrton to
except his offer. That if I revealed this to anyone 1 would receive & riore sever
sentenice for doing so this included my Plea in open Court dated
September 19, 1995, in my criminal case no. 93-2381-FH.

7. I did explain the part of my plea agreement to David’s tnal attorney
Daniel P. Feinberg, as it related to David, but nothing more out of fear.

8. I am willing to testify truthfully to the information contained here, and
any other issue related to this matter.

I, JAMES MICHAEL MURPHY, declare, under the penalty of perjury that
the above facts and averments are true to the best of my knowledge, information
and belief.

DATED: {2 {1 |3~ | /%,WL{Q 47, 7%2,%4%

YAMES MICHAEL MURPp}ﬂY

Subscribed and swom- to: before me, _
A Notary Public, this {57 day of Dacgphar 2603

\”\ A e SEAL
NOTARY PUBLIC
Alleiof

MY COMMISSION EXPIRES ON

50b
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State of Michigan

John Engler, Governor

Department of Corrections
Rill Martin, Director '
“lapecting Faeellence Every Day”

November 12, 2002

RE: VERIFICATION COF INCARCERATION

T0 WHOM IT MAY CONCERN:

Maples, David Andrew 237382 is currently incarcerated at the
MACOMB QORRECTIOMAL FACILITY and is currently serving the following sentence(s):

Controlled Substance l10Oyrs to 20yrs

Rec Stolen Property 2yrs 6mos to 5yrs (Terminated 6/30/97)

His incarceration date was: 5-.23-1994 : .

His earliest parcle eligibility: 11--15--2004

Paroled 9-27-1995 Returned 8-2-1996

if you have any questions or require further information, please contact me
at {586) 749-4900 ext. 108

Sihcerely,

&;L:ﬂ od Cligie [ IBH-
Leon Schroer

Records Office Supervisor

Macomb Correctional Facility

co: File

Macomb Correctional Facility e 34625 26-Mile Road @ New Haven, Michigan 18048-09999
(810) 749-4900 @ TDD (810) 749-7230
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MAR. 24,2003 2:12PM T PA°NLE BOARY ‘ 00.2067 P, 2/3
o | _;/5 5&5»@7,4
MICHIGAN DEFARTMENT OF CORRECTIONS CB-661  CAPRLENGL
PAROLE BOARD ORDER FOR PAROLE {73 a’-\; 4835.1120
W RS
| D Jcort
The Parcle Beard hereby orders the parele of the persan naned below in accordance with the particulars
appearing on the face of this certificate and the cond itlons stated on the reverss side.
MM{E MUMBER ST | PAROLE DATE TERM EXPIRATION DATE.
LES DAVID Al B2 MEF.|03/26/2003 | 2a. ) B3/ 26
HESHDE WiTH mwﬂ VALDEZ & CHRIS wmaz 18251 MEBR nmN mu
' _mss ILE: PH.
REP‘WTD DENISE L. SCOTT FL.I 1188
_..1834 .y,  FORT ST L. Ti _PAI
SOCML SEtURﬂY NUMBER DATE OF BIRTH FBi NUMBER Sib NUHBER
) 708 11367
1 BUILD COMFLEXIDN MARKS MD SCARS
AGENCEES

e RELEASE INSTRUCTIONS
HONE THE mnom OFFICE UPON ARRIVAL

0 M HCL 791. 2364 AS AMENDED BY PUBLIC ACT 184 OF 1933, YoU MUST PAY
V_IﬁION FEE OF ¢ 960.00. THE FEE IS PAYABLE WHENK THE PARCLE ORDER
RED, BUT YHE FEE MAY BE PAID IN MONTHLY INSTALLNENTS TO EHE
DETEHHINED BY THE FIEBLD AGENT. YOU WILL NOT BE REQUIRED 10 PAY &
SUPERVISION FEE TO MICHIGAN WHEN YOU ARE BEING SUPERVISED IN ANOTHER STATE
UNDER THE PROVISIONS OF THE INTERSTATE PROBATION AND PAROLE COMPACT,
PURSUANT TO MCL 738.103.

PURSUANT TC MCL 791. 238 AND PUBLIC ACT 67 OF 1983 AS AMENDED, YOU MUST PAY
RESTITUTION OF & 230,00 AS ORDERED BY THE SENTENCING COURT AS INDICATED
ON THE JUDGEMERT OF SENTENCE. RESTITUTION I$ PAYABLE WHEN THE PAROLE ORDER
is ENTBRED BUT MAY BE FAID IN MON'I‘HLY INSTALLMENTS TO BE DETERMINED BY
THE FIELD .AGENTu

PURSANT TO MCL 780.205 YOU MUST PAY THECRIME VICTIMS ASSESSMENT OF #

70.90 AS ORDERED BY THE SENTENCING COURT AS INDICATED ON THE JUDGMENT OF
EENTENCE THE CRIME VICTIMS ASSESSMENT IS PAYABLE WHEN THE PAROLE ORDER IS
ENTERED, BUT MAY BE PAID IN MONTHLY INSTALLMENTS TO BE EETERMINED BY THE
FIELD AGENT.

erecafitcEdédedond

SPECTI & L COMDITTIONS S 2ctscneepieGaetan

CONTINUED ON NEW PAGH.

MICHIGAR PAROLE BDARD

ATTEST

DATE
Q3’24/03

HOTE: Parols violation{s) mey result In the less of geod Aime er diskiplinary ereditx.

DISTRYBYTION: White - Paralee; White o Field Dparations Contral OMies; White - Farelo Agent
54b
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CMAR. 242003 D:13PM PAPOLE BOARD WO 2080 P 378

MICHIGAN DEPARTMENT OF CORRECTIONS CB-86) Ca®AGENGZ2
PAR@LE BOARD ORDER FQR PARCLE . AB35.1120

=1

The Parsle Beard horeby orders the parale ef tha person ramed below in acrordancs with the parmcmlms
eppearing en the fsze of this certificate and the conitions slated an the raverse gmg

FAME WBER WS [AROLE DAt e EFBIRATION DATE
e . A i A m ; e “ B ooy g oo

SE L. sc;o'r'r

DATE OF BIRTH FiI NURBER smuumsn
_08/0L/88 \(TNSATREAS ) JI8TRS7,]
BUILD . COMPLENION I!IARHS AHD SOMRS
ERN - | MED TR _A

AGEMCIES

Nd 90:€0:% 020T/LT/8 DOSIN £q QIATIOTY

e . o RELEASE INSTRUCTIONS
CONTINUED. FRQH FREVIOUS PAGE '

2.0 YOU MUST NOT USE OR POSSESS ALCOHOLIC BEVERAGES OR OTHER INTOXICANTS.
YOU MUST NOT ENTER BARS OR OTHER PLACES WHERE THE PRIMARY PURPOSE IS TO
SERVE ALCOHOLIC BEVERAGES FOR DRINKING ON SITE, UNLESS THE FIELD AGENT HAS
FIRST GIVEN YOU WRITTEN PERMISSION FOR YOUR EMPLOYMENT AT A SPECIFIC
LOCATION.

Ta i ¥YOU MUST PAY THE COST OF YOUR TREATMENT PROGRAM ACCORDING T¢ YouR
ABILITY AS DETERMINED BY THE TREATMENT PROGRAM.

§. 18 YOU PUST OBEY ALL COURT QRDERS.

4.4 YOU MUST BE IN YOUR APPROVED RESIDENCE BETWEEN THE HOURS OF

11PM TO GAM UNLESS EXCUSED BY FIRST GETTING WRITTEN PERMISSION FROM THE
FIELD AGENT.

ATTEST MICKIGAN PAROLE BDARD

DATE

D3/24/703

HOTE: Psrels uielation(s) may rusult in the lozs of good dms a7 dlsciplingry cradits,

BISTRIRUTION: Vohite = Parolee; White = Field Gpasations Cenrel Offlee; White = Farole ‘agent
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Michie S D AR T o O “TIONS NP EUVTE (MACK)
FAROLE CONDITIONS .

P

Pargie sa_epemsion is intended to protect the public while providing assistance and guidance (o lacifiiale the parolee's transition trom
- sonfinement o free society. To meet thess goals, inimum conditions are established which may be enhanced by special mdiwduaj
- conditions. A parolee's failure to comply with any condition may result in revocation and retum to confinement.

- (1) REPORTS: You must contact the field agent as instructed no later than the firsi business day following release. Therealter, you :
: must report truthfully as often as the fieid agent requires. You must report any arresl or police contact or loss of :
empioyment to the field agent within 24 hours waekends and hoiidays excepled. 1

‘: {2y RESIDENCE: You must not change residence without prior permission of the field agent.
{3) TRAVEL. You must not leave the state without prior wrilten permission.

{4) CONDUCT: You must not engage in any behavior that constitutes a violation of any cnmmal faw of any unii of govema'nent_ You |l
: must not engage in assauliive, abusive, threalening or intimidating behavior. You must nol use of possess mmrolie-d" :
) s@stancesmdmgpamphemaliambe%anyoneyouknomessessumenems , _ y
- 5} TESTING: You misst comiply with the requirements of alcohol and drug testing ordeied by the field agent oc Bw eniforcemant at |
: the request of the field agent. Younmstnotmkeanyaﬂenmtmsubmthaudtﬂemafadunemtedsamp!esﬁorlestmg
You must not hinder, obstisct, tamper, of otherwise nterfere with the testing procedure. !

- {6) ASSOCIATION: You must not have verbal, witier gleﬁmnéc.orphysm!eomaammanymeyouknwwhavea!eionyremrd;
pemissimofﬂweﬁeldagem. Ywmmmmmmmmmmmwx
kmwwbeengagedmanybehammatmuwmawaumefanycnmallawofanyunaofgwemﬂwnt

& WEAFONS You must not use any object a8 a weapon. Ywmnﬂmm.whavemdefwcmmumofmnm:
a weanon of any type or any imitation of a weapen, any smmunition, oranyﬁreannpans ot be in the company of anyone
- you know to possess these items.

EMPLOYMENT: You must make eamest efforts to find and maintain legitmate employment, unless engaged in an altemative
program spproved by the field agent. You miust not voluntarly change employment or altemative program without the
prior permission of the field agant. .

DITIO! .vwmmmwmwwmmemmwmmmmwm
madebymeﬁeidagent o

; 1.0f TION: | hereby walve exiradition %0 the state of Michigan from any fdsdiction in or outside the United States
mlmmmmwwm:nwmwmwe«o«mMmewmmmmdmn .
: ' ' ‘ £ have read or heard the parole conditions andepecial conditions and have received acopy. funderstand -

'-Mmewwmmmydﬂwemﬁﬁmsor@edaﬂcmdiﬁmsmym revocation pi‘parcle and rewm O confinement! B
asnderstand and agree to comply with the parcie condiions and special condi

SIGNED: _Z o
_ N (PAROLEE) /

DATED: T &Zé ~ O

/{“T:f%?
SIGNED: o
RELEASED BY: p Quza (‘59’ s onren,_ D U 0 5
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MEICHI AN DEPARTMENT OF CORI  “TIONS ' LAR BIY (SR ) (BACK)

¥ AROLE CONDITIONS |
a PAROLE CONDITIONS

| Parsle supemsim is intended 10 protect the public wiile providing assistance and guidance to ﬂacalﬂale the parolee's transition from
- confinement to free society. To meest these goals, minimum conditions are established which may be enhanced by speciaj mduwduai
| conditions. A parciee's lailure to comply wtm mwrdeﬂon may result in revocation and retum to confmement

(1) REPORTS: You must contact the field agent as instructed no fater than the first business day following release. Therealisr, you 'i:'.
st report ruthfufly as often as the field agent requires. You must report any arresl of -police contact or foss of j 3
empoyment to the field agent within 24 hours, weekends and hofidays excepled.

: {2y RESIDENCE: You must not change residence without prior permission of the field agent.
| (3) TRAVEL: You musi not feave the state without prior written permission.

{4) GONDUGT You must not engage in any behavior that constitutes a viotation of any criminal taw of any unit of govemment. You B
’ must not engage in assauitive, abusive, threatening or intimidating behavior. You must not use of possess mmrolled“ :
” s@sﬁanoesmdmgpamphemaluaorbemﬁanyoneyouknowtopossessmesenems A
(5) TESTING: You must comiply with the requirements of afcofiof and dryg tesiing ordeted by the fGield agent orlaw Srforcemant at’
the reguest of the field agent. You ﬂmmmwammmwbwlﬁaumtmaduﬁemew semplas eoe- aestmg '

You srusst not hinder, obstma, tamper, or ctherwise interfere with the testing procedure.

- {6) ASSOCIATION: You mwst not have verbal, written, elecironic, or physical contact with anyone you know ta have a fefony record
withowt permission-of the field agent. YwMMWWW&MWMWM&WW:
kzmtobemgagedhanybemmmatwmt&tt%awdaﬁoﬂ of any enminal law of any unit of govemment. ;

£ wms You must not use any object as a weapon. Youmsmoﬁmuse,ofhavemdermwwﬁmofmm'
& weapon of any type or any imitation of a weapon, anyamnwnmon oranyﬁreannpaﬂs mbemhemmmyomnwne“ .
. you kiow o possess these ftems, ;

APLOYMENT: You tniest make eamest efforis to find and malntzin legitimate employment, unless engaged in an altemative

program epproved by the field agent, You muest not voluntardly change employment or altemative program withoul the
prior penmission of the field agent,

.- WAIVER € j Kirad mmmawmwm«m«e@mmmmsm@
mcelmybekmdmdalsoagreemt!wilnoteomessanyeﬁmwmmmwmmteoﬂﬂsdﬂgan )

LE4 frave read arheard the parole conditions and special conditions and have received a copy. { understand

"memdemmmwMMsmym sevocation of parole and retum 15 confinement! 8
wndarstand and agree (o comply with the parcle conditions and special condit) ]

SIGNED: /7
7 (PAHOLEE) /
oaten___ T - O
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