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QUESTIONS PRESENTED FOR REVIEW

. Is there a sovereign/government immunity defense to the failure to disclose public

records?

. If there is a sovereign/government immunity defense to the failure to disclose public

records, has it been waived by the Freedom of Information Act?

. Does the Court of Claims Act apply to an appeal under the Freedom of Information

Act?

. Do the notice and verification requirements of the Court of Claims Act for damages

claims against the State apply to an appeal under the Freedom of Information Act?

Can a lawsuit be dismissed for failure to follow the verification requirement of the
Court of Claims Act when the original complaint is not verified but the claimant files a
verified amended complaint “within 1 year after such claim has accrued” as required
under the Act?

Can amending a complaint subject it to dismissal under the Court of Claims Act despite

the general rule that amended complaints related back to the date of the original
pleading?

vi
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CONCISE STATEMENT OF MATERIAL FACTS AND PROCEEDINGS

In the course of reviewing public records disclosed by Defendant-Appellee Schuette
(“Schuette”) pursuant to previous FOIA requests, Progress Michigan discovered that Schuette
and his staff were performing official functions using personal email accounts, i.e., email

accounts not issued by the State of Michigan.,

Copies of the public records received by Progress Michigan disclosing the use of
personal email accounts to conduct official functions were attached to the Complaint and are
attached hereto as Exhibit 2, Those records reveal that, at a minimum, the following current or

former employees of Schuette used personal email accounts to perform official functions:

s Schuette, Bill (Attorney General)

¢ Bitely, Andrea (Director of Communications)

» Bundy, Carter (Constituent Relations Representative)
e Bursch, John (former Solicitor General)

o Hills, Gerald (Rusty) (Director of Public Affairs)

» Isaacs, Carol (former Chief Deputy Attorney General)
o Lindstrom, Aaron (Solicitor General)

e Price, Shannon (former Constituent Relations Representative)
e Schneider, Matthew (Chief Deputy Attorney General)
o Sellek, John (Director of Public Affairs)

» Starner, Dennis (Constituent Relations Representative)
o Teszlewicz, Barbara (Assistant Attorney General)

¢ Yearout, Joy (Director of Communications)
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Based on the discovery of this extensive usage of personal email accounts to perform
official functions, on September 27, 2016 Progress Michigan sent a comprehensive FOIA
request to Schuette seeking all emails sent or received by a group of twenty-one (21)
individuals using a personal email account in the performance of any official function since

November 1, 2010. See Exhibit 3.

On October 19, 2016 Schuette denied the request stating that, with one exception, the .
Department of Attorney General “does not possess records meeting your description.” As to

the single email it did possess, the Department claimed an exemption. See Exhibit 4.

On November 26, 2016 Progress Michigan filed an internal appeal of the denial. See
Exhibit 5. That appeal was denied, with the Department changing its rationale, claiming that

“no such records exist.” See Exhibit 6,

Progress Michigan timely filed an unverified two-count complaint in the Court of
Claims on April 11, 2017, The Complaint was filed within the 180-day period for appeals from
denials of FOIA requests, MCL 15.240(1)(b), and within the 1-year period for filing claims

under MCL 600,6431(1) of the Court of Claims Act,

Count I alleged that Schuette violated FOIA by “refus[ing] to disclose emails sent and
received by defendant and his staff using personal email accounts in the course of performing

official functions . ..” Count II, “Failure to Preserve State Records™, alleged that if the records

“existed and if the Department destroyed the records, Schuette violated the Management and

-Budget Act.

Schuette moved to dismiss based on Progress Michigan’s failure verify the complaint in

compliance with MCL 600.6431(1), In addition, Schuette argued that the Court should dismiss
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Count II because there was no private right of action for the claimed violation of the

Management and Budget Act.

On May 26, 2017 Progress Michigan filed its First Amended Verified Complaint with
nearly identical allegations as those raised in the original complaint. The amended complaint’
was signed, verified and filed “within 1 year after [the] claim ha[d] accrued,” as required under
MCL 600.6431(1). Progress Michigan responded to the motion to dismiss, arguing: 1) that it
was not required to comply with MCL 600.6431(1) when filing a FOIA action; 2) that its
amended complaint was sufficient to satisfy the statute; and 3} that it could seek declaratory

relief for the violation of the Management and Budget Act.

The Court of Claims dismissed Count II but denied the motion to dismiss Count I, the

FOIA claim in Progress Michigan’s First Amended Verified Complaint. See Exhibit 7.

Schuette filed an interlocutory appeal from the portion of the Court of Claims decision
refusing to dismiss the FOIA count based on government immunity and sought leave to appeall
from the balance of that opinion. Leave to appeal was granted and the cases were consolidated
on appeal. In that consolidated appeal the Court of Appeals reversed the Court of Claims and
remanded for entry of summary disposition on the FOIA count. See Exhibit 1. In its publishéd
decision, the Court of Appeals held that Schuette had an appeal of right from the denial of his

motion for summary disposition even though the Court of Claims Act does not confer

_governmental immunity. The Court of Appeals further held that Progress Michigan failed to '

~ comply with the Court of Claims Act even though it filed an amended complaint verifying its

claim “within 1 year after such claim ha[d] accrued” as required by the Act.

This Application for Leave to Appeal is now timely filed.
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Throughout this litigation Schuette has continued to use his personal email account to
perform official functions. Attached as Exhibit 8 is yet another email showing Schuette’s
involvement with another government agency — the federal Environmental Protection Agency —
where once again his private email is being used to discuss public policy. It details a discussion
between EPA staff, in which Schuette is included on through his private email account, and

energy policy discussions with a Washington D.C.-based publication.
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INTRODUCTION

“Now is the time for policy leaders and the legislature to restore trust and transparency . . .”

- Bill Schuette
Detroit News
May 27,2017

Desperate to avoid disclosing or explaining why hundreds, if not thousands, of emails.
between him and his top staff conducting government business using personal e-mail accounts
have mysteriously disappeared, Schuette unsuccessfully sought dismissal by the Court of
Claims of this lawsuit seeking disclosure of those emails under FOIA. He then took an

interlocutory appeal to the Court of Appeals which reversed the Court of Claims.

As here demonstrated, this case raises very significant issues under the FOIA and Court
of Claims Act. The Court should grant this Application, reverse the Court of Appeals, enforce
the FOIA and hold Schuette to the law and to his own public promises of transparency and full

disclosure, by requiring disclosure of the emails.
ARGUMENT

THE APPLICATION FOR LEAVE SHOULD BE GRANTED BECAUSE IT MEETS THE
STANDARDS OF MCR 7.305(B)

“Tt is the public policy of this state that all persons, except those persons incarcerated in
state or local correctional facilities, are entitled to full and complete information
regarding the affairs of government and the official acts of those who represent them as
public officials and public employees, consistent with this act. The people shall be
informed so that they may fully patticipate in the democratic process.”

- Michigan Freedom of
Information Act, MCL 15.231(2)
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II.

The Issue Has Significant Public Interest And The Case Is Against A State Officer
(MCR 7.305(B)(2)).

The issue here — whether the State’s top law enforcement official will be permitted to
conduct official government fimctions using personal email accounts and avoid public

disclosure of those emails — cleatly has significant public interest. It goes to the very heart

of the question of transparency and accountability of democratically elected public officials.

Although a Michigan court has not directly ruled on this question, courts throughout the
country have uniformly held that private emails used to conduct government business must

be disclosed to the public under freedom of information laws. See. e g, McLeod v Parnell,

286 P3d 509 (Alaska 2012); Bradford v Director, Employment Security Dept, 128 SW3d -

20 (Ark App 2003); City of Champaign v Madigan, 992 NE2d 629 (Il App 2013);

Barkeyville Borough v Stearns, 32 A3d 91 (Pa Commw Ct 2012); Adkisson v Paxton, 459

SW3d 761 (Tx App 2015); West v Vermillion, 384 P3d 634 (Wash Ct App 2016).

Schuette has the same obligation under Michigan FOIA, an obligation he seeks to

evade, first by denying the FOIA request and then by seeking dismissal of this lawsuit,
For these reasons alone leave should be granted pursuant to MCR 7.305(B)(2).

The Issue Involves Legal Principles Of Major Significance To The State’s
Jurisprudence (MCR 7.305(B)(3).

A. There Is No Sovereign/Government Immunity Defense To The Failure To Disclose
Public Records.

Schuette’s arguments throughout this case are a pacan to sovereign immunity but that
issue is a red herring because there is no sovereign/government immunity defense to the

failure to disclose public records.
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The Court of Claims assumed without deciding that a government immunity defense is
available here. The Court of Appeals did not address this issue, holding only that because
Schuette asserted that he was entitled to government immunity, that was sufficient to give
the Court of Appeals” jurisdiction over the interlocutory appeal. Slip op at 2-3.

Sovereign immunity dates to English law but this Court has held that Michigan citizens
also have long had a robust common law right, grounded in English common law, to access
and inspect public records and documents regardless of sovereign immunity:

If there be any rule of the English common law that denies the public the right of access

to public records, it is repugnant to the spirit of our democratic institutions. Ours is a

government of the people. Every citizen rules . . . Undoubtedly, it would be a great

surprise to the citizens and taxpayers of Michigan to learn that the law denied them
access to their own books for the purpose of seeing how their money was being

expended and how their business was being conducted. There is no such law and never
was either in this country or in England.

4%

At common law, every person is entitled to the inspection, either personally or by his
agent, of public records, including legislative, executive, and judicial records, provided
he has an interest therein which is such that would enable him to maintain or defend an
action for which the document or record sought can furnish evidence or necessary
information.” 23 R.C.L. p. 160.

Nowack v Auditor General, 243 Mich 200, 203-04, 205; 219 NW 749 (1928) (emphasis

added).

As Nowack held, Michigan’s common law right of access to public information
antedates Michigan statehood and is based on English common law. That right was
incorporated into the Michigan Constitution in Const 1963, ArtIII, Sec 7. As former Chief
Justice Taylor noted, the English common law was adopted as part of Michigan
jurisprudernce through the Northwest Ordinance;

These ancient references concerning the status of the common law before Michigan’s *
statehood are significant because in our earliest Constitution, by way of the ordinances
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of 1787 for the government of the Northwest Territory, we adopted what was in essence

the English common law in existence on that date.

Philips v Mirac Inc, 470 Mich 415, 426 n 10; 685 NW2d 174 (2004) (emphasis added.); see

also In re Sanderson, 289 Mich 165; 286 NW 198 (1939) (“The common law, including the

English statutes of general application, made the law of the Northwest Territory by the
Ordinance of 1787, continued to be the law of Michigan during the territorial period.”).
The English common law was adopted in the Schedule, Section 1, of the very first

Michigan Constitution of 1835, and readopted in Section 1 of the Schedule of the Michigan

Constitution of 1850. The common law savings clause has been readopted in every Michigan

Constitution since. The Court of Appeals in 1968 accurately summarized the state of the

Michigan commeon law right of access to public records:

The fundamental rule in Michigan on the matter before us, first enunciated in the case’

of Burton v Tuite, (1889), 78 Mich 363, is that citizens have the general right of free

access to, and public inspection of, public records. . .the Nowack decision has “placed
Michigan at the vanguard of those states holding that a citizen’s accessibility to public

records must be given the broadest possible effect.”

Booth Newspapers v Muskegon Probate Judge, 15 Mich App 203, 205, 207; 166 NW2d

546 (1968),
In 1976, the Michigan FOIA codified and simplified the public’s common right to

access and inspect public records and documents, and nothing in it erects a

240, 253-54; 505 NW2d 519 (1993) (Riley, J, concurring and dissenting) (“FOIA was

494-95; 339 NW2d 421 (1983). Thus whatever the scope of sovereign/government

immunity to liability for damages for totts and other State government offenses, the

sovereign/government immunity defense. See, e g, Walen v Dept of Corrections, 443 Mich

enacted to continue this tradition of openness™); Evening News Assn v Troy, 417 Mich 481,
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common law right to access to public records, now codified in FOIA, has never been
subject to a sovereign or government immunity defense.

Nowhere in English or Michigan law have the courts ever recognized a
sovereign/government immunity defense to the disclosure of public records, and the Court

of Appeals fundamentally erred by allowing such a defense to be asserted.

B. Assuming Arguendo That A Government Immunity Defense Exists Here, The
Freedom of Information Act Has Waived It.

Even assuming that a government immunity defense exists here — and it does not — the
Michigan Freedom of Information Act has waived it by expressly allowing lawsuits to enforce

it.

The general rule on the State’s immunity from suit was set forth by this Court in Ross v

Consumers Power (On Rehearing), 420 Mich 567, 600-01; 363 NW2d 641 (1984):

The State, as sovereign, is immune from suit, save as it consents to be sued, and any
relinquishment of sovereign immunity [from suit] must be strictly interpreted.

The FOIA expressly waives sovereign immunity by authorizing civil lawsuits over
denials of FOIA requests. See MCL 15,240(1)(b). The Court of Appeals recognized this clear
waiver of sovereign immunity, slip op. at 5 (“§10 of the FOIA [is] consent[] to suit”), but then

crred by misapplying MCL 600.6431 to bar this lawsuit, an error next described.

C. The Notice and Verification Requirements of the Court of Claims Act In MCL
600.6431 Do Not Apply To FOIA Appeals,

If a government immunity defense is available here and has not been waived ~ neither

" of which are true — Schuette made the novel argument that an appeal under the Freedom of

Information Act is subject to the notice and verification requirements for damages claims in the

Court of Claims Act, MCL 600.6431(1). The Court of Claims decision assumed without
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deciding that those requirements apply to a FOIA appeal. The Court of Appeals improperly

applied them to dismiss this case. See slip op at 4-5.
MCL 600.6431 does not apply in this case for 2 reasons,

1. This case was filed pursuant to FOIA, not the Court of Claims Act.

First, this case was not filed under the Court of Claims Act, but pursuant to FOIA,

specifically MCL 15.240(1)(b):

If a public body makes a final determination to deny all or a portion of a request, the
requesting person may do 1 of the following at his or her option;

(b) Commence a civil action in the circuit court, or if the decision of a state public body
is at issue, the court of ¢claims. . .

(emphasis added).

Nowhere does the plain language of this provision or the clear text of the FOIA
expressly import or adopt the notice and verification provisions of the Court of Claims Act,
MCL 600.6431(1). The FOIA imposes no notice or verification requirements on the requester
as a condition of appeal.

When the Legislature wants to impose notice requirements it knows how to do so
expressly and clearly. See, e g, MCL 691.1404(1) (requiring notice of injury caused by
highway defects). Had the Legislature intended to impose the notice and verification

requirements of MCL 600.6431(1) on FOIA appellants, it would have done so expressly such

“:as by stating that the civil action is filed “pursuant to the Court of Claims Act,” “is subject to

.the procedures of the Court of Claims Act,” or similar language. But the Legislature did not

and the Court of Appeals improperly read such requirements into the FOIA, usurping the

Legislature’s role as lawmaker. See, e g, Agriculture Department v Appletree Marketing, 485

10

NV 95:62:6 8T0Z/0S/. OSIN A0 AaAIFD3Y




» Fax 248.483.3131 ccqEiom

» PHONE 248.483.5000

17000 WesT TEN MiLE RoaD, SECOND FLOOR o SOUTHFIELD, MICHIGAN 48075

Detroit’s Trusted Law Finm .

GESBMAN ACKER

Mich 1, 8; 779 NW2d 237 (2010) (“If the Legislature has clearly expressed its intent in the
language of a statute, that statute must be enforced as written, free of any “contrary judicial
gloss.”). In the absence of the Legislature clearly and expressly imposing notice and
verification requirements on FOIA appellants, a court should not do so. Yet that is exactly wh|at
the Court of Appeals did here,

The Legislature’s decision not to impose the requirements of MCL 600.6431(1) on
FOIA appellants makes sense because doing so is unnecessary, redundant, and would serve no
useful purpose in the FOIA context. |

FOIA actions filed in the Court of Claims are appeals from adverse decisions by public
bodies denying access to public records, not an original “damages claim” under the Court of
Claims Act, The purpose of MCL 600.6431 is to advise the state of a possible future damageé

claim so that it can preserve evidence. See, e g, In re Estate of Fair v State Veterans Facility,

55 Mich App 35, 39; 222 NW2d 22 (1974). Here, Schuette had notice of the “claim” when the
original FOIA request was filed and he has either preserved that evidence (the requested
emails) or destroyed it. Thus the notice purpose of MCL 600.6431, even if applicable, has
already been fulfilled or thwarted, and imposing it when a FOIA lawsuit is filed by Progress

Michigan against Schuette serves no useful purpose,

The Court of Appeals wrongfully imposed Court of Claims Act notice and verification

requirements on this FOTA lawsuit where the Legislature refused to do so.

2. By its own terms MCL 600.6431 does not apply to a FOTA appeal.

The Court of Appeals decision acknowledged that the “FOIA statute was not at issue,”

slip op at 5, in this Court’s decision in McCahan v Brennan, 492 Mich 730; 822 Nw2d 747

(2012), which involved a damages claim for personal injuries. Nonetheless the Court of

11
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Appeals proceeded to apply McCahan to this FOIA case because “we view McCahan’s

rationale as controlling.” Id.

In so doing the Court of Appeals ignored the history and purpose of the Court of Claims
Act which is to provide procedures for redress of injuries and damages. See Ross, supra, 420
Mich at 599-600. Thus the text of MCL 600.6431 applies only to damages claims against the:

State:

(1) No claim may be maintained against the state unless the claimant, within 1 year after
such claim has accrued, files in the office of the clerk of the court of claims either a
written claim or a written notice of intention to file a claim against the state or any of its
departments, commissions, boards, institutions, arms or agencies, stating the time when
and the place where such claim arose and in detail the nature of the same and of the
items of damage alleged or claimed to have been sustained, which claim or notice shall
be signed and verified by the claimant before an officer authorized to administer oaths.

(3) In all actions for property damage or personal injuries, claimant shall file with the
clerk of the court of claims a notice of intention to file a claim or the claim itself within
6 months following the happening of the event giving rise to the cause of action.

(emphasis added).

A FOIA appeal is not a claim for “damages” — it is an action seeking disclosure of
public records, McCahan does not control in this case and its rationale is inapplicable because
it was a damages case. The Court of Appeals ignored the plain text of MCL 600.6431 by

imposing its requirements on a FOIA lawsuit.

D. The Coutt of Appeals Disregarded the Plain Language of MCL 600.6431(1), Which
Allows a Plaintiff To Maintain a Claim If It Is Verified Within One Year.

Having made several fundamental errors regarding government immunity, the Court of
Appeals compounded those errors with its misinterpretation of MCL 600.6431(1) when it

erroneously analogized to medical malpractice claims to hold that an unverified complaint
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cannot be “maintained” under the Court of Claims Act and therefore was a “nullity.” Slip op at

6-7.

MCL 600.6431(1) requires that a written, signed, and verified complaint be filed withi'n
a year of the claim’s accrual. Progress Michigan complied with this requirement and therefore
had a valid complaint, Its FOIA request was denied on October 19, 2016, it filed an unverified
complaint in the Court of Claims on April 11,2017, and it filed an amended verified complairllt

on May 26, 2017. See, e g, Arnold v Department of Transportation, 235 Mich App 341; 597

NW2d 261 (1999) (court has jurisdiction over an unverified complaint); Gilliland Construction

Co v State Highway Department, 4 Mich App 618, 620-21; 145 NW2d 384 (1966) (amended ‘

complaint met statutory requirements); Anthonsen v State Highway Commissioner, 4 Mich

App 345, 349-50; 144 NW2d 807 (1966) (same).

The Court of Appeal’s labored attempt to analogize MCL 600.6431(1) to the medical
malpractice statute, MCL 600.2912d(1), fails because that statute and MCL 600.6431(1) are

written very differently, They are not analogous at all,

MCL 600.6431(1) simply states that a verified claim must be filed within one year in
order to “maintain” a claim. The courts have held that MCL 600.6431 creates a “window
within which to file a claim or notice of intent to file a claim.” Rusha v Department of

Corrections, 307 Mich App 300, 306; 859 NW2d 735 (2014). Progress Michigan amended its

_complaint to verify its claim within that window, as the Court of Claims correctly held here, see

Exhibit 7 at 4 (citing Rusha). In contrast MCL 600,2912d(1) of the medical malpractice statute

creates no such “window.” Instead, it expressly requires that an affidavit of merit “shall [be]
file[d] with the complaint,” and the failure to do so renders the complaint itself void and

incapable of amendment. Sce Scarsella v Pollak, 461 Mich 547, 549; 607 NW2d 711 (2000).
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Indeed, it is the plain language of MCL 600.6431(1), in contrast to the medical
malpractice statute, which provides that a claim must be verified in order to be “maintained.”
As the Court of Appeals recognized, to “maintain” is to “continue something.” Thus, while
MCL 600.6431(1) creates a “window” within which verified claims can be filed so that they |
may be “maintained,” there is no “window” at all in MCL 600.2912d(1), which speaks of what
must be required in order to commence a civil action, rather than to maintain it. The statutes
are not analogous but discordant, and the Court of Appeals wrongly applied the medical

malpractice statute to the Court of Claims Act.

As a consequence of conflating the verification requirement of Court of Claims Act and
the affidavit requirement of the medical malpractice statute, the Court of Appeals concluded |
that Progress Michigan’s complaint was a “nullity” and thus could not be amended. However,
only a medical malpractice complaint filed without an affidavit is a “nullity” because the
applicable statute requires that the affidavit be filed with the complaint. Since the Court of
Claims Act contains no such requirement, but merely requires that a claim be verified within
one year, Progress Michigan’s original complaint was not a “nullity” and it could be amended

as it was,

E. The Court of Appeals Erred In Refusing To Allow the First Amended Verified
Complaint to “Relate Back” To the Filing of the Original Complaint.

The Court of Appeals exacerbated its misreading of “maintaining” under MCL

600.6431(1) by refusing to allow the amended verified complaint to “relate back” under MCR

21 18 to the original complaint timely filed under the 180-day requircment of FOIA. See slip

op at 6-7.
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This holding is contrary to statute and case law. The Court of Claims’ decision on this

issue was straightforward, correct, and illustrates the error of the Court of Appeals in ignoring

prior case law and governing statutes:

THE LIMITATIONS PERIOD DOES NOT BAR THE FOIA CLAIM

As an alternative, defendant argues that, even in assuming plaintiff could amend its
complaint, the FOIA claim must be dismissed because it’s untimely under the period of
limitations applicable to FOIA actions. The FOIA sets forth a 180-period for
commencing an action to compel disclosure of public records. MCL 15.240(1)(b};
Prins v Mich State Police, 291 Mich App 586, 587-588; 805 NW2d 619 (2011). The
180-day limitations period set forth in MCL 15.240(1)b) begins to run when the public
body sends out and circulates the denial of the request. Pring, 291 Mich App at 591,
Here, there is no dispute that plaintiff’s original complaint was filed within the 180-day
period. There also does not appear to be any dispute that the amended complaint was
filed outside the limitations period, The issue before the Court is whether the original
complaint tolled the limitations period and whether the amended complaint relates back
to the original, timely complaint. The Court finds that it does and that the 180-day
limitations period does not require dismissal.

MCL 600.5856(a) provides that the statute of limitations is tolled “at the time the
complaint is filed, if a copy of the summons and complaint are served on the defendant
within the time set forth in the supreme court rules.” MCL 600.5856(a). Moteover,
“[t)he filing of the original complaint will toll the running of the period of limitations
pertaining to the claims reflected in the amended complaint . . .if it is found that the '
amended pleading relates back to the conduct, transaction, or occurrence set forth in the
original pleading[.]” Sanders v Perfecting Church, 303 Mich App, 1, 9; 840 NW2d 401
(2013) (citations omitted). Stated differently, “an amendment relates back to the date of
the original pleading if the claim or defense asserted in the amended pleading arose out
of the conduct, transaction, or occurrence set forth or attempted to be set forth, in the
original pleading.” Doyle v Hutzel Hosp, 241 Mich App 206, 2012; 615 NW2d 759
(2000) (citation and quotation marks omitted). As articulated in Doyle:

The chief importance of the relation-back rule is to determine whether or not the
statute of limitations has been satisfied, In broad terms, if the original complaint
was timely, it satisfied the statute of limitations even if it was defective and even
if the amendment that cured the defect was not made until after the running of’ |
the statute. [Id. at 212 n2, quoting Dean & Longhofer, 1 Michigan Court Rules
Practice (4th ed), § 2118.11, p. 561.]

Here, the amended complaint asserts a claim arising out of the same conduet,
transaction, or occutrence set forth in the original complaint. Accordingly, the amended
complaint “relates back” to the original complaint. See Sanders, 303 Mich App at 9;
Doyle, 241 Mich App at 212. And because the original complaint was timely, the
amended complaint is timely as well. To this end, the Court finds a case on which
defendant relies, Miller v Chapman Contracting, 477 Mich 102,107; 477 NW2d 462
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(2007), to be distinguishable and not dispositive in this case. At issue in Miller was an
amendment sought to add a new party, which is a situation not pertinent to the instant
case.

Exhibit 7 at 6-8.

There is an alternative basis to reverse the Court of Appeals here, MCR 2.118(A)(4),
which states that “[u]nless otherwise indicated, an amended pleading supersedes the former
pleading.” “Supersedes” means, according to the dictionaries, “replace,” “take the place of,”
“take the position of,” etc. See, ¢ g, American Heritage Dictionary (“supersede: to take the
place of; replace”); Mertiam-Webster Dictionary (“supetsede: to take the place or position of”);
Cambridge Dictionary (“supersede: to replace”). Because Progress Michigan gave no
“indication otherwise,” its First Amended Complaint simply superseded its original timely filed
complaint under MCR 2.118(A)(4). Therefore there is no need to apply the “relation back”
doctrine of MCR 2.118(D) or any other such doctrine because the statute of limitations is not
implicated here at all, as it was tolled by the filing of the original complaint pursuant to MCL
600.5856(a). The First Amended Verified Complaint simply “replaces” or “takes the place of”
the timely filed original Complaint.

The Court of Appeals decision never even mentioned, let alone considered, this
alternative basis to uphold the Court of Claims.

For all these reasons, the Court of Appeals decision holding the FOIA claim untimely ‘is

wrong and should be reversed.

F. Conclusion: Leave Should Be Granted Under MCR 7.305(B)(3).

As demonstrated the Application meets the standards of MCR 7.305(B)(3) and leave

should be granted.
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III.  The Decision Of The Court of Appeals Was Clearly Erroneous, Will Cause Material
Injustice, and Conflicts With Decisions Of This Court And The Court of Appeals (MC
7.305(B)(3)(a) and (b)). :

As detailed supra, the Court of Appeals decision is clearly erroneous in several ways,

will cause material injustice in the pursuit of appeals under the FOIA, and conflicts with this

Court’s landmark decision in Nowack v. Auditor General, 243 Mich 200; 219 NW 749 (1928),

and other decisions of the Court of Appeals, e g, Booth Newspapers, supra; Arnold, supra;

Rusha, supra; Sanders, supra; and Doyle, supra.
Leave to appeal should be granted under MCR 7.305(B)(5)(a) and (b).

CONCLUSION AND RELIEF SOUGHT

For all these reasons, the Court should grant leave to appeal, reverse the judgment of the

Court of Appeals, and remand this matter to the Court of Claims for further proceedings.

Respectfully submitted,

/s/ Mark Brewer

Mark Brewer

Goodman Acker, P,C.

Attorneys for Plaintiff-Appellant
17000 W, 10 Mile Rd, 2™ Floor
Southfield, MI 48075

(248) 483-5000
mbrewer@goodmanacker.com

Dated: July 29, 2018
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STATE OF MICHIGAN

COURT OF APPEALS

PROGRESS MICHIGAN, FOR PUBLICATION
June 19, 2018
Plaintiff-Appellee, 9:10 am.
v Nos, 340921; 340956
. Court of Claims
ATTORNEY GENERAL, LC No. 17-000093-M7

Defendant-Appellant,

Before: METER, P.J., and GADOLA and TUKEL, 11,

PER CURIAM.

In Docket No. 340921, defendant, Attorney General (AG) Bill Schuette acting in his
official capacity, appeals as of right the denial of summary disposition by the Court of Claims,
arguing that the Court of Claims erred in finding that plaintiff, Progress Michigan, could amend
its complaint to comply with the requirements of the Court of Claims Act, MCL 600.6401 et seq.
In Docket No. 340956, defendant applied for leave to appeal, arguing that plaintiff failed to
comply with the statute of limitations under the Freedom of Information Act (FOIA), MCL
15.231 et seq. This Court granted leave to appeal and consolidated the two appeals. Progress
Mich v Attorney General, unpublished order of the Court of Appeals, entered December 20, 2017
(Docket No. 340956). For the reasons stated, we reverse and remand for entry of summary
disposition in favor of defendant.

After reviewing public records it had received through other FOIA requests, plaintiff
alleges that it learned that defendant and his staff were performing official functions using
personal e-mail accounts. Consequently, on September 27, 2016, plaintiff made a request
pursuant to the FOIA. The request covered all e-mails sent or received by a group of 21 AG
Department staff members using personal e-mail accounts in the performance of any official
function, from the date of November 1, 2010, onward. On October 19, 2016, defendant denied
plaintiff’s request. Defendant stated that he did not possess any such records meeting plaintiff’s
description, except for a single e-mail, which was not subject to disclosure because it was
attorney work product, On November 26, 2016, plaintiff filed an internal appeal of the denial,
which by letter dated December 12, 2016, defendant again denied.

On April 11, 2017, plaintiff filed its original complaint in this action in the Coutt of
Claims. Plaintiff’s complaint contained two counts: (1) violation of the FOIA and (2) failure to
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preserve state records under the Management and Budget Act, MCL 18.1101, ef seq. On May
16, 2017, defendant moved for summary disposition, arguing, in relevant pait, that plaintiff’s
complaint was subject to dismissal for failure to comply with the Court of Claims Act’s
requirement that a claimant must sign and verify its claim, see MCL 600.6431(1), as the
complaint was unsigned by plaintiff and unverified.

On May 26, 2017, plaintiff filed an amended complaint, which contained allegations
identical to those in the original complaint. This time, however, the amended complaint was
signed and verified. On June 13, 2017, defendant again moved for summary disposition on the
amended complaint. First, defendant argued that procedurally improper claims cannot be cured
by virtue of an amendment of a complaint becanse the timing requirements of the Coutt of
Claims Act applies to “claims,” not “complaints.” Thus, defendant argued that complaints can
be amended but claims cannot, as the two terms are not equivalent. Second, defendant argued
that even if plaintiff could amend its complaint to comply with the requirements of the Court of
Claims Act, it nevertheless was time-barred by the FOIA’s statute of limitations, which provides
for a 180-day limitations period. This was so, defendant argued, because the amended complaint
was filed more than 180 days after the denial of plaintiff’s FOIA request and, thus, could only be
deemed valid if it related back to the filing date of the original complaint. Defendant argued,
however, that because the amended complaint did not add a claim or defense, a requirement to
constitute an amended complaint under the Michigan Court Rules, it was not a proper amended
complaint, and its filing therefore could not relate back to the date of the filing of the original
complaint. Thus, defendant argued that plaintiff’s claim was time-barred by the FOIA’s statute
of limitations.

The Coutt of Claims denied defendant’s motion for summary disposition with respect to
plaintiff’s FOIA claim. The Court of Claims rejected defendant’s distinction between a “claim”
and a “complaint,” holding that plaintiff had complied with the signature and verification
requitements of the Court of Claims Act when it filed its amended complaint within the one-year
statutory period in MCL 600.6431(1). The Court of Claims also held that the amended
complaint related back to the filing of the original complaint, so plaintiff had complied with the
FOIA’s statute of limitations. Regarding plaintiff’s count pertaining to an alleged violation of
the Management and Budget Act, the Court of Claims granted summary disposition in favor of
defendant because it found that the act does not provide a private right of action. Plaintiff has
not appealed the Court of Claims’ dismissal of the Management and Budget Act count. Thus,
the only count pertinent to these appeals is plaintiff’s FOIA count.

I. PLAINTIFE’S CHALLENGE TO THIS COURT’S JURISDICTION

On appeal, plaintiff contests this Court’s jurisdiction over defendant’s appeals. In Docket
No. 340921, defendant appealed as of right under MCR 7.203(A)(1) the denial of summary
disposition. And in Docket No. 340956, defendant applied for leave to appeal, which this Comt
granted under MCR 7.203(B)(1).

“Whether this Court has jurisdiction to hear an appeal is always within the scope of this

Court’s review.” Chen v Wayne Siate Univ, 284 Mich App 172, 191; 771 NW2d 820 (2009).
“The jurisdiction of the Court of Appeals is governed by statute and court rule.” Id. Because

D
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“ItThis Court reviews de novo the proper interpretation of statutes and court rules as questions of
law,” this Court reviews de novo the question whether it has jurisdiction. /d.

MCR 7.203(A)(1) provides that this Court “has jurisdiction of an appeal of right filed by
an aggrieved party from . .. [a] final judgment or final order of the circuit court, or court of
claims, as defined in MCR 7.202(6).” In turn, MCR 7.202(6)(a)(v) defines a “final judgment” or
“final order” as “an order denying governmental imnmunity to a governmental party, including a
governmental agency, official, or employee under MCR 2. 116(C)(7).”

Plaintiff argues that the denial of summary disposition by the Court of Claims did not
deny defendant governmental immunity because there is no governmental immunity for
disclosure of public records, and, even if governmental immunity did apply to disclosure of
public records, the FOIA had acted as a waiver of such immunity, However, plaintiff’s
challenge to this Court’s jurisdiction fails.

The Michigan Supreme Court stated in Fairley v Dep’t of Corrections, 497 Mich 290,
297, 871 NW2d 129 (2015), that “while MCL 600.6431 does not ‘confer governmental
immunity,” it establishes conditions precedent for avoiding the governmental immunity
conferred by the” Governmental Tort Liability Act, MCL 691.1401 et seg. Thus, contrary to
plaintiff’s position, defendant’s assertion that plaintiff failed to comply with MCL 600.6431(1)
does constitute a claim that he was entitled to governmental immunity. As a result, the Court of
Claims® denial of summary disposition constituted a denial of governmental immunity to a
governmental party, and the order thus constituted a final order under MCR 7.202(6)(a)(v).
Therefore, that aspect of the order is appealable of right under MCR 7.203(A)(1), thereby
providing this Court with jurisdiction over the claim of appeal in Docket No. 340921, See also
Watts v Nevils, 477 Mich 856 (2006); Walsh v Taylor, 263 Mich App 618, 625; 689 NW2d 506
(2004). Further, whether there is actually a governmental immunity defense to an alleged failure
to disclose public records and whether the FOIA waives any such defense goes to the merits of
the appeal, ie., to whether defendant is actually entitled to governmental immunity in this case,
not to the jurisdictional issue of whether the order appealed from denied him governmental
immunity.

- Additionally, in Docket No. 340956, plaintiff ignores the fact that this Court granted
leave to appeal, undisputedly giving this Court jurisdiction over the appeal. See MCR
7.203(B)(1) (this Court “may grant leave to appeal from . .. a judgment or order of the circuit
court and court of claims that is not a final judgment appealable of right™).

II. AMENDED COMPLAINT

A, STANDARDS OF REVIEW

This Court reviews issues of statutory interpretation de novo. PNC Nat’l Bank Ass’n v
Dep’t of Treasury, 285 Mich App 504, 505; 778 NW2d 282 (2009). We also review a trial
court’s decision on a motion for summary disposition de novo. Spiek Dep 't of Transp, 456 Mich
331, 337; 572 NW2d 201 (1998). A motion brought under MCR 2.116(C)(7) can be granted if
the plaintiff’s claim is barred because of an “immunity granted by law” or because a claim is
barred by the applicable “statute of limitations.” MCR 2.116(C)(7); see also Genesee Co Drain
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Comm’r v Genesee Co, 309 Mich App 317, 323; 869 NW2d 635 (2015). “When reviewing a
motion under MCR 2.116(C)(7), this Court must accept all well-pleaded factual allegations as
true and construe them in favor of the plaintiff, unless other evidence contradicts them.”
Dextrom v Wexford Co, 287 Mich App 406, 428; 789 NW2d 211 (2010). “If no facts are in
dispute, and if reasonable minds could not differ regarding the legal effect of those facts, the
question whether the claim is barred is an issue of law for the court.” Id. at 429.

B, DISCUSSION

Defendant argues that plaintiff’s FOIA complaint is untimely and invalid. There are two
statutes at issue here, with different timing requirements, and this appeal involves the interplay
between them. In order to frame the legal issues presented, we note in summary fashion the
timing of the relevant events:

QOctober 19, 2016: Defendant denies plaintiff’s FOIA request.

December 12, 2016: Defendant denies internal appeal of FOIA request,

April 11, 2017: Plaintiff files its original complaint in the Court of Claims.

May 26, 2017: Plaintiff files amended complaint in the Court of Claims.

There are two statutes which control the circumstances under which a party aggrieved by
the denial of a FOIA request may challenge an agency’s decision. Section 10 of the FOIA
statute, MCL 15.240(1), provides in relevant part:

If a public body makes a final determination to deny all or a portion of a request,
the requesting person may do 1 of the following at his or her option:

* ok W

(b) Commence a civil action in the circuit court, or if the decision of a state public
body is at issue, the court of claims, to compel the public body’s disclosure of the
public records within 180 days after a public body’s final determination to deny a
reguest.

Because the Department of Attorney General is a public body, in order to challenge its denial of
the FOIA request through the filing of suit, plaintiff was required by subpart (b) to bring such an
action in the Court of Claims. Court of Claims actions, in turn, have their own procedural
requirements, as provided for by the Court of Claims Act:

No claim may be maintained against the state unless the claimant, within 1 year
after such claim has accrued, files in the office of the clerk of the court of claims
either a written claim or a written notice of intention to file a claim against the
state or any of its departments, commissions, boards, institutions, arms or
agencies, stating the time when and the place where such claim arose and in detail
the nature of the same and of the items of damage alleged or claimed to have been
sustained, which claim or notice shall be signed and verified by the claimant
before an officer authorized to administer oaths., [MCI. 600.6431(1).]
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It is a clearly established principle that “when the Legislature specifically gualifies the
ability to bring a claim against the state or its subdivisions on a plaintiff’s meeting certain
requirements,” that those requirements are strictly construed as written. McCahan v Brennan,
492 Mich 730, 746; 822 NW2d 747 (2012). While the Court of Claims Act provides generally
that suits must be brought within one year of a claim’s accrual, MCL 600.6431(1), in cases
involving claims for personal injury or property damage, a claimant “shall file with the clerk of
the court of claims a notice of intention to file a claim or the claim itself within 6 months
following the happening of the event giving rise to the cause of action,” MCL 600.6431(3). In
MecCahan, our Supreme Court construed that language, holding that “the statutory provision
must be understood as a cohesive whole. Subsection (1) sets forth the general rule, for which
subsection (2) sets forth additional requirements and which subsection (3) modifies for particular
classes of cases that would otherwise fall under the provisions of subsection (1).” McCahan, 492
Mich at 742. “Accordingly, subsection (3) incorporates the consequence for noncompliance with
its provisions expressly stated in subsection (1) and does not otherwise displace the specific
requirements of subsection (1) other than the timing requirement for personal injury or property
damage cases.” Id. “Therefore, the failure to file a compliant claim or notice of intent to file a
claim against the state within the relevant time periods designated in either subsection (1) or (3)
will trigger the statute’s prohibition that ‘[n]o claim may be maintained against the state.. .. ”
Id.

Although the separate requirements of the FOIA statute were not at issue in McCahan,
we view McCahan’s rationale as controlling. When “the state consents to suit, the Legislature
may ‘place conditions or limitations’ on the state’s waiver of immunity,” ” Id. at 736 (citation
omitted). Clearly the Legislature, through the enactment of § 10 of the FOIA, consented to suit
by aggrieved parties. But equally clearly, in cases in which the adverse decision was made by a
state public body, the Legislature has determined that suit can only be brought in the Court of
Claims. Further, in the Court of Claims Act, the Legislature has set forth procedures which
govern in all cases brought in the Court of Claims. Those procedures include the statute of
limitations provisions of MCL 600.6431 and also include the requirement that a complaint “shall
be signed and verified by the claimant before an officer authorized to administer oaths.” In the
context presented here, where both a statute providing a cause of action against the state and the
Court of Claims Act apply, and where each of them has distinct prerequisites to bringing suit,
“the statutory provision{s] must be understood as a cohesive whole.” MecCahan, 492 Mich at
742. Thus, in such circumstances, a plaintiff must comply with the prerequisites set forth in both
of the statutes. Even “ ‘post-Court of Claims Act’ legislation waiving suif immunity . .. is
limited by the terms and conditions of jurisdiction established in the Cowrt of Claims Act.”
Greenfield Const Co Inc v Mich Dep’t of State Highways, 402 Mich 172, 195-196; 261 NW2d
718 (1978). Preconditions to maintaining an action against the state do “not abrogate a
substantive right, but rather provide[] the framework within which a claimant may assert that
right.” Rusha v Dep’t of Corrections, 307 Mich App 300, 310; 859 NW2d 735 (2014).

Applying that rule to the facts here, plaintiff’s complaint fails. Plaintiff filed its initial
complaint on April 11, 2017, less than 180 days after defendant’s denial of its FOIA request on
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October 19, 2016." The complaint thus was timely under each of the statutes. However, the
complaint failed to comply with the Court of Claims Act because it was neither signed nor
verified. The complaint thus triggered the Court of Claims Act’s “bar-to-claim language” of
MCL 600.6431 that “[njo claim may be maintained against the state” if the claim failed to
comply with the Coutt of Claims Act’s strictures. McCahan, 492 Mich. at 742.

The Court of Claims Act’s requirement that a claim may not be maintained unless it is
signed and verified is analogous to the requirements for initiating a medical malpractice claim,
In Scarsella v Pollak, 461 Mich 547, 549; 607 NW2d 711 (2000), our Supreme Court held that
the plaintiff’s failure to adhere to the statutory requirements for filing a medical malpractice
claim meant that the filing was void, thereby making any attempt to amend the initial complaint
futile. At issue in Scarsella was the requirement found in MCL 600.2912d(1), which provides
that “the plaintiff in a medical malpractice action ‘shall file with the complaint an affidavit of
merit . . . .” Id. at 548, quoting MCL 600.2912d(1). Because the plaintiff in Scarsella did not
file the required affidavit of merit with his initial complaint, the complaint “was insufficient to
commence plaintiff’s malpractice action” and therefore did not toll the limitations period.
Scarsella, 461 Mich at 550.

Like the plaintiff in Scarsella, plaintiff here argues that it should have been allowed to
amend the complaint such that the complaint then would comply with the statutory requirements,
See id However, we reject this argument because, as the Supreme Court noted, “it effectively
repeals” the statutory requirement. 7d. Under plaintiff’s view, plaintiffs could routinely file their
complaints without having the claims verified, only later to “amend” at a later date after the
period of limitations had passed. In the words of the Scarsella Court, this would “completely
subvert[]” the requirements of MCL 600.6431(1). Id*

Plaintiff sought to correct the deficiencies in its complaint by attempting to amend the
pleading pursuant to MCR 2,118 on May 26, 2017. The amended complaint was filed within
one year of the accrual of plaintiff’s claims, and thus was timely under the Court of Claims Act;
however, the amended complaint was filed more than 180 days after the denial of plaintiff’s
FOIA request, and therefore was untimely under the FOIA.

! Plaintiff’s counsel conceded at oral argument that the FOIA 180-day limitations period began
to run from the October 19, 2016 date of defendant’s initial denial of its request, not from the
later date of the defendant’s denial of plaintiff’s internal appeal. This undoubtedly is correct, as
the FOIA. explains that such an internal appeal happens after a “final determination” is made.
See MCL 15.240(1)(a). Thus, the public body’s decision in the internal appeal, although later in
time, is not a “final determination” under the statute.

2 We are cognizant that the statutory language of MCL 600.6431(1) and MCL 600.2912d(1)
differ, with MCL 600.6431(1) saying that a claim cannot be “maintained” unless other
requirements are met and MCL 600.2912d(1) saying that an affidavit of merit “shall [be] file[d]
with the complaint.” However, both establish mandatory prerequisites to filing suit and thus
present the same issue.
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The only way in which either of the complaints which plaintiff filed could be deemed
valid is if the amended complaint, the only one which complied with the signature and
verification requirements of the Court of Claims Act, was deemed to relate back to the filing of
the original complaint, which was itself defective but timely. However, the Court of Claims Act
is clear that “[nJo claim may be maintained” unless certain conditions are satisfied, and the
original complaint here undisputedly did not satisfy those requirements. “All words and phrases
shall be construed and understood according to the common and approved usage of the language,
but technical words and phrases, and such as may have acquired a peculiar and appropriate
meaning in the law, shall be construed and understood according to such peculiar and
appropriate meaning.” MCL § 8.3a. Because the word “maintained” as used in the Couwrt of
Claims Act is used in a technical legal manner to convey a particular legal result, we are thus
required to construe it according to that “peculiar and appropriate meaning.” To “maintain” is
pertinently defined as “[t]o continue (something)” or “t]o assert (a position or opinion).”
Black’s Law Dictionary (10th ed). Thus, in the absence of the claim being verified in plaintiff’s
initial complaint, the claim could not be asserted and thus lacked legal validily from its
inception. In other words, because the claim in the initial complaint could not be “maintained,”
it was a nullity. See Scarsella, 461 Mich at 550 (stating that because the complaint did not
comply with statutory prerequisites to filing, it “was insufficient to commence plamtiff’s
malpractice action.”).

Because plaintiff’s complaint was invalid from its inception, there was nothing pending
which could be amended. Thus, any attempt by plaintiff to amend under MCR 2.118 was
ineffectual. Moreover, although MCR 2.118 creates a general right to amend a complaint, the
statutory provisions of the FOIA and the Coutt of Claims Act, as substantive law, control over
any conflicting court rule. See Stenzel v Best Buy Co, Inc, 320 Mich App 262, 279; 906 NW2d
801 (2017). The Court of Claims therefore erred by holding that the court rules permitted bath
an amended complaint and for that amended complaint to relate back to the date of the original
complaint. In addition, because the complaint was fatally deficient from its inception, it could
not and did not toll the limitations period. See Scarsella, 461 Mich at 550.

Reversed and remanded for entry of summary disposition in favor of defendant. We do
not retain jurisdiction.

/s/ Patriclk M. Meter
/s/ Michael F. Gadola
/s/ Jonathan Tukel

3 Although it could not amend its defective complaint to comply with the statutory requirements,
as the initial complaint was neither signed nor verified as required by the Court of Claims Act,
plaintiff was free at any time within the 180-day period provided by the FOIA to file a fresh,
signed and verified complaint, which would have had the effect of commencing a civil action (as
the original filing was a nullity and did not initiate a proceeding). See Scarsella, 461 Mich at
549, 550. The fact that plaintiff failed to do so in a timely manner forecloses the present suit,

e
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RECEIVED by MSC 7/30/2018 9:29:56 AM

EXHIBIT 2



Gustafson, Hdllg {AG)

Frorm "t Gay, Loti (AG)

Sent: Wednesday, May 21, 2014 1048 AM | .

Tot johnsellek@yahoo.com; Schnelder, Matthew (AG); Hills, Rusty (AG); Cropsey, Alan (AG);
Tsaacs, Carol (AG): Yearaut, Joy (AG)

Ca Lollfo, Sharon (AG); Gustafson, Holly (AG)Y: Nurenberg, Beth (AG); Teszlewicz, Barbara
(AG)

Suhject: Mackinac - Datroft Regional Chamber

Please he aware that the AG Is no longer able fo attend the Detrolt Chamber on Mackinac Island due to a conflict in
hls schedula.

Just so the “left” knows what the “right” is doing, please note the following travel schedules for staff:

Rusty Hills Arriving tate Tuesday (5/27), Daparting Wednesday {5/28) - Now taking AG's
placa at Grand Hotel (we couldn’t get our deposit back, so ' moving Rusty hera)

Matthew Schnelder Arrlving Tuesday (5/27) or Wednesday (5/28), Depart[ng Ftiday (5/30) —Hart's
nn (hotel has 3 night minimum)

Alan Cropsay Arrlving Tuasday (5/27) , Departing Friday (5/30) — Mission Point Resort (hotel
has 3 nlght minimum) )

John Sellek Arrlving Tuesday (5/27), Departing Friday (5/30) ~ Hart's Inn {hotel has 3 night
minimum) - John, Is this correct? , '
Seott Greenlea . Arriving Wednesday (5/28), Departing Thursday {5/28) - Lifac Tree

1t will be necessary for everyons {except John) to fill out a pre-travel form, This isto cover all your incidentals (ferry,
mileage, meals, taxl). Please obtaln receipts for averything,

Sﬁaron/ﬂeth/HoHy-— pleasa work with BARB on the pre~travel forms In regard to the “Justification for travel”
language, This Is Important,

Esther & I will continue to forward any Invitations we recelve. Pleage RSYP to thosa you wish to attend.

Thanks.

Lot Gay

Expcutive Assistant

Attorney General Bl Schugtte
(517)373-1113
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Gustafson, HoIl}g (AG)
MRy Sy wi“.*_,-_“‘ e

From; Gay, Lorl (AG) ' '

Sent: Tuesday, July 29, 2014 4:07 PM )

To; Yearout, Joy {AG); Hils, Rusty (AG); Johnsellek@yahoo.corn; Isaacs, Caral {AG); Schnelder,
Matthew (AG)

ce Allen, Sydney {AG); Gast, Sonya (AG), Jentzen, Esther £ (AG); Teszlewicz, Barbara (AG);
Gustafsan, Holly (AG)

Subject: propane press conference

Joy,

The AG could do a propane prass conference the marning of Monday, August 18,
He Is Jeaving It in your and Rusty’s discretion whether It should be'heid In Saglnaw or Lansing., He can’t do Traverse City.

Pre-briefing being held tentatively for Wed, August 13, 1:00-2:00 PM In his office,-

Lori
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Gustafson, Hrolly lgrﬂ\(&)

.
TR oy o —— Ty

From: ' Gay, Loti (AG)
Sent: . Tuesday, July 28, 2014 6:11 PM '
To: ) : Yearout, Joy {AG); Hills, Rusty (AG); johnsellek@yahoo.com; Isaacs, Carol {AG); Schnelder,
' Matthew (AG)
Ca ' Allen, Sydney {AG); Giast, Sonya (AGY; Jentzen, Esther £, (AG); Trszlewicz, Barbara (AG)
Gustafson, Holly (AG)
Subjact: Rape Kit Approp press conference

Joy,

The AG would be available for a Rape Kit Approp press conference on Wed, Oct. 1 in Detrolt,
| will hold the date for how until | hear conflrmation from you whether all the players ngeded are free.
Once It Is locked in, V']l set a date for a pre-briefing,
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Lol



Gustafson, Holly (AG)
2 XIS, IR O AL S, LI KA LI

From: Gay, Lol (AG)

Sent; Tuesday, August 12, 2014 410 PM

Tos Rusty Hilis; Hills, Rusty (AG) Yearout, Joy (AG); Joy.yearout@grail.com;
Johnsellek@yahoo,com; Tsaacs, Carol (AG); Pascoe, DI (AGY; Fowler, Darrin (AG);
Schnelder, Matthew (AG)

Ces ) Teszlewlcz, Barbara (AG); Nurenberg, Both (AG): Gee, Maty (AG); Alen, Sydney (AG);
Gast, Sonya (AG); Gustafson, Holly (AG)

Subject; RE: TOMORROW - tlme changeflocation change for Press Conference Briefing

Sorty, looping Matthew In,

Matthew/Holly - please note Jocatlon/time change for tomorrow.

From: Gay, Lori (AG)

Sent: Tuesday, August 12, 2014 4:02 PM

To: Rusty Hills'; Hills, Rusty {AG); Yearout, Joy (AG); joy.yearout@grmall.com; Johnsellek@yahoo,com'; Isgacs, Carol
(AG); Pascos, DI (AG); Fowler, Darrin (AG)

Ce: Teszlewlcz, Barbara (AG); Nurenberg; Beth (AG); Gee, Mary (AG); Allen, Sydney (AG); Gast, Sonya (AG)
Subject: TOMORROW - Hme change/locatlon change for Press Conferance Briefing

A propane press conference hriefing with the AG is scheduled for tomorrow, Wednesday, Adgust 13,
Please note the time & location have been changed,

NEW TIME: 11:30 AM~12:00 NOON |

NEW LOCATION:

Warner, Norcross, & Judd

One Michigah Ave Building

120 N, Washington Sq.

4% FL ~Sulte 410

Downtown Lansing

Particlpants Include: Chief Deputy, Rusty, Joy, DJ, and Dartin,

Thank you,

Jdd
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Gustafson, Hollz (AG) :
S L L N A N
From: Teszlawicz, Barbara (AG) ' -
Sent: Thursday, Octobet 30, 2014 208 pM Ve
To: Schuette, Blll (AG); hillschuette53@gmail.com; Gay, Lort (AG); Starner, Dennis; Jentzen,

Esther E. (AG); Isaacs, Carol (AG); Sonneveldt, Danlel (AG); Schneider, Matthew {AGY
Undstrom, Aaron {AG); Gustafson, Holly (AG); Hills, Rusty {AG); Matt Hall -
(mclhall@gmail.com); rawa@shcglobal.net; shannongprice@gmail.cor; Greenleg, Scott
(AG) hundycar@amall.com: Crapssy, Alan {AG); Lollio, Sharon (AG);
Jjohnsellek@yahoo.com; Yearout, Joy (AG); Nurenberg, Beth (AG); Gast, Sonya (AG); .
Aflen, Sydney (AG); Lazet, John (AG); Filler, Graham {AG); Restuccia, Erlc (AG); Sherman,
Ann (AG); Slits, Jennifer (AG); Dalzell, Kathryn (AG); Walanin, Amanda (AG);

‘ Zwisrzchowski, Brittany (AG)r Andarson, Carly (AG)

Subject; Luncheon - November 6th

We would like to have a “potluck” lnncheon on ’I‘hursiiay, November 8th, in the Kelley Library.

Please sign up to bring a main dish, salad, dessext, or pop and teble wear. The sign.up sheet is
at Barb's desk. : '

Barb Teszlewicz

Senior Iecutive Manggement Assistant
Michigan Department of Attornsy General
Teszlewiozb@michigan.gov

(517) 878-1118 / phone

(517) 878-3048 / fox
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Gustafson, Holly (AG)

Front: Gustafson, Holly (AG) '

Sent Friday, Novamber 07, 2014 241 AM |

Tat Jentzen, Bsther &, (AG); Lindstrom, Aaron (AG); Hllls, Rusty (AG); Yearout, Joy {AG)
‘ Rastucela, Bric (AG); ‘Bursch, John (bursch@wnjcomy’ Johnsellek@yahoo.com

Cer Isaacs, Carol (AG); Schnelder, Matthew (AGY; Teszlewlcz, Barbara (AG)

Subjact: RE: DeBoer messaging meeting

Attachments: Holly Gustafsonwvef

I've veceived the message and Matthew is awéare of the call and will call in at 10:45 am,

i ’i #
g ??a?ﬁﬁ%%e

Froms: Jentzen, Esther B, (AG)

Sent: Friday, November 07, 2044 9140 AM

To: Lindstrom, Aaron (AG); Hills, Rusty (AG); Yearout, Joy (AG); Restuccla, Brie (AGY; 'Bursch, John (jhursch@wnjcomy
“johnsellek@yahoo,com

Cer Ismacs, Carol (AG); Schnelder, Matthew (AG); Gustafson, Holly (AG); Teszlewlez, Barbara (AG)

Subject: RE: DeBoer messaging meating

eall, ‘

For anyone else nof in the office please calﬂ: 1-888-636-3807 and use passcode:
T am adding John Sellek to this emedl per the AG,

Ploass let ms know that you have veceived this message, Thanks]

Bathey .

I

Whoever is In the office can meet in the sxecutive conference room, I will dial them in as the host of this

“Fromy Lindstrom, Aaron (AG)

Sents Friday, November 07, 2014 9:24 AM

Tor Hills, Rusty (AGY: Yearout, Joy (AG); Restucely, Erle (AG); 'Bursch, John (ibursch@wini.com)
Ccy Isnacs, Carol (AG); Schnelder; Matthaw (AG); Gustafson, Holly (AG); Jentzen, Esther E, (AG)
Subject; RE: DaBoer messaging meeting

Esthey says the AG would Iike to do the call at 10:45, Sha will sot up a conference line for
it, Pleass REVE to her,

- From; Lindstrom, Aaron (AG)
. Sent! Friday, Novernber 07, 2014 8148 AM
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From: ' Lindstrom, Aaron (AG)
Sents . Friday, November 07, 2014 8:56 AM
To ) Jentzen, Esther E, (AG); Hills, Rusty {AG); Yearout, Juy (AG) Restucci, Erle (AG); 'Bursch,
John (Jbursch@wnjcom)’; Johnseliek@yahoo.com
Ca . . Isaacs, Carol (AG); Schnelder, Matthew (AGy Gustafson, Holly {AG); Teszlewicz, Barbara
. (AG)
Subject; . RE DeBoar massaging meeting

.Carol suggested, wisely, that it might be helpful for us to talk before the AG ‘gets on the line, so
we can use his time more productively. So, if you are able, let's meet (ox call in) at 10:16 to stavt
identifying the issues and talking through them,

Aaron

Frami Jenizen, Esther B, (AG) : .
Sent! Friday, November 07, 2044 9140 AM

“Tot Lindstrom, Aaron (AG); Hills, Rusty (AG); Yearput, Joy (AG); Restuccla, Erlc (AG); ‘Bursch, John (Ibursch@wn], com);
Johnsellek@yahoo.com

Ces Isaacs, Carol (AG)) Schnelder, Mafthew (AG); Gustafson, Holsy (AG); Tesztewicz, Barbara (AG)

Subject: RE; DeBoer massagiig mesting

Whoever is in the ofﬁce gan meeh in the exeoutive conferences room, I will dial them in as the host of this
eall,

Rox anyone else notin the office please call 1-888»63 6-8807 and use passcode;
[ am adding John Sellek to this email per the AG.
Plaass let me know that you have received this message, Thanks!

BEsthez

Fromi Lindstrom, Aaron (AG)

Sents Friday, November 07, 2014 9:24 AM ' :

To! Hills, Rusty (AG); Yearout, Joy {(AG); Restuccla, Eric (AG); 'Bursch, John (fbusch@wni.comy
* Loy Isaacs, Carol (AG)) Schnelder, Matthew (AG); Gustafson, Holly (AG); Jentzen, Esther. E. (AG)

Subjects RE: DeRoer messaging meeting

‘Esther says the AG would like to do the call at 10:48, She will get up a conference line for
it, Please RBVE to hen,

Promi Unds*trom, Aaron (AG) -
- Sent: Friday, November 07, 2014 8] 48 AM

Tos Hills, Rusty (AG); Yearout, Joy (AG); Restucclg, Eric (AG); 'Bursch, John (fhursch@wni.com)’
Cot Tgancs, Carol (AGY Schnalder, Matthew (AGY; Gustafson, Holly (AG)

.Subject: DeBoer messaging mesting ]
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Gustafson, Holly (AG)

- R IS
Fromn . Gay, Lori (AG)
Sent: ' Monday, November 10, 2014 952 AM :
Tos Yearout, Joy (AG); Isaacs, Carol (AG); Hills, Rusty {(AG); John Sellek; Schnefder, Matthew -

(AG); Stokes, Wanda (AG); Elizondo, Kelly (AG); Lolllo, Sharon {AG); Cropsey, Alan (AG);

1477 joyyearout@gmall.com

Cu Teszlewicz, Barbara (AG]
{AGY; Jentzen, Esther E. (

- Subject: . Mesting w/ AG

Nurenberg, Beth (AG); Gustafson, Holly (AG); Hopkins, Lols

is Wadnasday, Nouember 12 frofm 1:00-1:45 PM in the
hg Is to discuss;

A br[eﬂné meeting has bean schedulad with the AG for
executlve conference rooim. The purpose of this il

+ Recentllcensing cases against compounding pharmacles (NECC, Spécia{ty Medlcine, Nu Vision)
+ New lagislative reforms governing comipounding pharmacies
¢ Our regulation of compounding phdrmacles, in general

This briefing will help prepare the AG?/tentaﬂVe media Interviews, If you have speclﬁc quest!ons concerning your
role, pleasa contact Joy Yearout,

Thank you,

Lori Gay

Fxecutive Assistant

Attoragy General Bill Scliuette
(517}373-1113

NV 95:62:6 8T0Z/0S/. DSIN A9 aaA1FD3Y




Gustafsoqh_ Holly (AG)

N i A P P S
' From Gay, Loti {AG)
" Sant Tuesday, Novembaer 18, 2014 5:16 P
To Teszlewlcz, Barbara (AG) Johnsellek@yahoo.com; Cropsey, Alan (AG); Hills, Rusty {AG);
Isaacs, Carol {AG); lindstrom, Aaron (AG); Schnelder, Matthew (AG); Yearout, Joy {AG)
Ce: ' Jentzen, Esther £ (AG); Nurenberg, Beth (AG); Gustafson, Holly (AG); Lollic, Sharon {AG)
Subject: RE: Senlor Staff Meatings - November

Pleasa note -~ Staff masting on Wed, Nov, 18" will start at 10:45 AM,

From: Teszlewlcz, Barbara (AG)
Sant: Thursday, November 13, 2014 8:47 AM
Tos johnsellek@yahoo.com; Cropsey, Alan (AG); Hilfs, Rusty (AG); Isaacs, Carol (AG); Llndstrom, Aaron (AG); Schneldar,
Matthew (AG): Yearout, Joy (AG)
Ceo Gay, Lol (AG); Jentzen, Esther E. (AG); Nurenberg, Beth (AG) Gustafson, Holly (AG); Lo]!lo, Sharon (AG)
" Subject: Senlor Staff Mestings - November .

Tlie next Senior Staff meeting is set for Wednesday, November 18t —
10:00 — Carol, Rusty, Matthew
10:30 — Senior Staff

There is also a tenigtive meeting set for Tues&ay, November 25% —
10:00 — Carol, Rusty, Matthew
10:80 — Senior Staff

You ean send me agenda items at any time,

- Thanks,
Barb

Barb Teszlewic

Senior Executive Management Assistant
Micliigan Department of Attorney General
Tegzlewiozb@michigan gou

(617) 878-1115 / phone

(517) 873-3042 / fax
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Ve an o ———————y b

Gustafson, Hollx {AG) '

Fromu Gay, Lori (AG)

Sent: Friday, Novembar 21, 2014 $:48 PM

T Bursch, John (bursch@wnlcom); Hills, Rusty {AG); Lindstrom, Aaron {AG); John Sellek;

717 Yearout, Joy (AG); joyyearout@amett.com; Isaacs, Carol (AG) Schnelder, Matthew (AG);
" Restuccla, Brlc (AG)
L rshler@wnlcor; Teszlawlez, Barbara (AGY; Gustafson, Holly (AG); Sitts Jannifer (AG);
, Nurenberg, Beth (AG); Jentzen, Esther £ (AG)
Subject: conferenca ¢all on MONDAY
John Bursch »

Are you available for a 9115 AV conference call on Monday, Novembar 24" re: DeBoer?
If o, you can elther participate in psrson or via phone,

Cafl-in pumber! 1-888-636-3507
_ Passcade:

Qther tentatlve particlpantss Aaron Lindstrom; Rusty Hills; John Sellek; Joy Yearout; Carol Isaacs; Matthew Schnalder;
Restuccls, Erlc

Lori Gay
Executive Assistant

© Attorney General Gifl Scfiuetie '
(517)373-1113 '

Frony Lindstrom, Aaron (AG)

Sentt Friday, November 21, 2014 1 25 M
To: Gay, Lot (AG)

Subject: PW; RE!

Lovt, will you please handls the coordination for the conference call?

Frami Bill Schuette {malito:bil Ka53

- Santif Friday, November 21, 2014 11137 AM

Tos Lindstrom, Aaron (AG)

Cc’ Rusty Hills; Aaran Llndstrom, John B, Sallek; Joy Yearout; Carol Isaacs) Matthew Schneldar, Restuccla, Eric {AG); Lovi
‘ Subjem Ret REt

Aaron, ploase send me the last drafl. Also, we need to set up a 9115 conference call on Monday please

Sent from my 1Pad
' Dn Nov 21, 2014, at 3 ESAM "Lmdstrom, Aaton (AG)" < mdst_l:g @r_r_l higan gov> wrote:

Thanks, Rusty, I've reweed based on these suggestions. See my in.line commenbs
helow.
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Gustafson, Holly (AG)

From: . Gay, Lot (4G}
Sent; | Tuasday, November 25, 2014 1:08 PM
Tor “Yearout, Joy (AG); Jentzen, Esther E, (AG); Gast, Sonya (AG); Allen, Sydney (AG);

Sonnaveldt, Daniel (AG); Wendy Anderson; shannongprice@gmall.com;
17 pundycar@grall.cony Schnelder, Matthew (AG); Lindstrom, Aaron (AG); John Sellek;
. , Cropsay, Alan (AG); Lollio, Sharon (AG); Hills, Rusty {AG); Rusty Hills
Cet Nurenberg, Beth (AG); Teszlewicz, Barbara (AG); Gustafson, Holly (AG)
Subject: RE: TIMELY-please read today

Also, | am mailing my check and the AG's check to Ron Robinson today. So If ahyone wants to glve me thelr check or
cash, t can send all In one envelope, O feel free to mall on your own as well,

s o e S N S I e S i o o

From: Gay, Lorf (AG)

Sents Tuesday, November 25, 2014 1:04 PM ‘

Toi Yearout, Joy (AG); Jentzen, Esther E. (AG); Gast, Sonya (AG); Alien, Sydnay (AG); Sonneveldt, Daniel (AG); 'Wendy
Anderson'; ‘shannongprice@amatll.com’; bundycar@amall.com; Schnelder, Matthew (AG); Lindstrom, Aaron (AG); 'John
Sellek’; Cropsey, Alan (AG); Lolllo, Sharon (AG); Hills, Rusty (AG); Rusty Hills

Ce: Nurenberg, Beth (AG); Teszlewlcz, Barbara (AG); Gustafson, Holly (AG)

Subject: TIMELY-please read today |

if you have not done so already, would you please RSVP to me {or yéu can send your response dire'ctly to Pler King) on
whether you're attending the Detroft Hollday Party.
They need to finalize a count TODAY for the caterer.

Date: Wednesday, December 10

Time; 11:30 AM .
Location: Ford Plguette Avenue Plant {old Ford Museum)
Cost: $20/person — checks made payabie ta Ron Robinson

Thank youl

Fromit MIAG-FYI

Sent; Tuesday, November 18, 2014 12:09 PM

Ta: AG-ALL_Staff i

Subject: SPECIAL FY1 ~ REMINDER DETROIT HOLIDAY PARTY

Pleasa be reminded about the Detrolt Holiday Party qulckly approaching. {see flyer) Be sure to get your
reservation in,

Happy Holldaystiif
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ggstafs% Holly (AG)

Sy R, K (EITT N Y FISLS
From: Lorl Gay <lorigay71@yahoo.com> 9
Sent: Friday, November 28, 2014 12/18 AM
Tot Aaron Lindstrom; Lindstrom, Aaron (AG); Hills, Rusty (AG); Rusty Hills; Carof Isaacs;

Isaacs, Carol (AG); alan cropsay; Cropsey, Alan (AG); Joy Yearout; Yearout, Joy (AG)
johnsellek@yahoo.com; matthew.schnelder7S@gmall.com; Schnelder, Matthew (AG)
Sharon Lollio; Lollio, Sharon {AG)

Cos tez928@att.nel; Teszlewlcz, Barbara (AG); Esther Jentzen; Jentzen, Esther E, (AG)
) Gustafson, Holly (AG); Bath Nurenbarg; Nurenberg, Beth (AG)
Subject: STAFF MEETING ON MONDAY

Hopc everyone en;oyed thelt: Thanksgiving and has plenty of ieftovexs to graze over the weekend, Iknow {sute '
. dol :

INV 95626 8TOZ/0E/L OSW A ddAIFO03d

Thote will be & staff meeting on Monday, December It at 10:30 AM in the AG's office.
* Please send your agenda items to Bath by 9:30 AM on Monday,

The weekly meeting with Catol; Rusty, and Matthew s set for 10:00 AM,
(Catol, would you please let Baib ox me know if you would like to foin by phone?)

Also, a few other items fot your calendars:

Patewell patty for Joy set foi: Monday, December 15th,
Butean/Division Chief teeting also set for Monday, Decembet 15th,
Times for both are to TBD, but please block off 10:30 AM-~1:30 PM.

'I'ha ok you,

Loxt Gay

BExecutive Assistant
Attotney General Bill Schuette
(517) 3731113




Gustafson, Hoilx (AG! X : -
rﬁ—._-.'r I : R iy N

From! : Teszlewlcz, Barbara (AG) -

Sent; Monday, Dacembar 08, 2014 9:06 A

Tor Allen, Sydney (AG); Gustafson, Holly (AG); Schnider, Matthew (AG); Sellek, John (AGY,
- [ohnseliek@yahoo.com

Subject: DCDS - Enter Your Time This Morming

Importance: High

Thanks,

Barb Teselewioz

Senjor Brecutive Management Assistont
Michigan Department of Attorney General
Teszlewiozb@michigan,gop

(517) 873-1115 / phone

{(617) 873-3042 [ fan
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Gustafson, Holly (AG) e e v

From: . Gustafson, Holly (AG)
Sent; Friday, December 26, 2014 9121 AM
To: OnDutyBiliSchuette@gmail.com
© Subject: Breakfast
Attachments; Holly Gustafson.vef
RSVP to the Breakfast fox

Holly Gustafson, 517-582-8653
and Family (children Rose and Harlen),

Thank you for the invitation.
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Gustafson, Holl! (AG) . .

From Bl Schuette <ondutybllischuetie@grnall.coms
Sent! . Friday, Decernbar 26, 2014 11:55 AM

Tor Gustafson, Helly (AG)

Co: Graan|ee, Scott (AG)

Subject; Re; Raception

Great Holly - Looking forward to having you all there for the brealfast and reception]

Best, ‘

Team Schuette .

On Fri, Dec 26, 2014 at 9:22 AM, Gustafyon, Holly (AG) <GustafsonH@michigan, gov> wrote:
RSVP to the Reception for
Holly Gustafson, 517-582~é65§

and Family (children Rose and Harlen),

Thank you for the invitation.

NV 95:62:6 8T0Z/0S/. OSIN A0 aaAIFD3Y




" Gustafson, Hollx (AG)

From:
Sont:
Tos

Ce
Subyjact:

Imporfance:

Please and thank you,

Barb Teszlewics

.y A 0 Aoty

Teszlewlcz, Barbara'(AG)
Mond;?anuaty 08, 2015 8:54 AM
Allen, Sydney (AG); Anderson, Wendy (AG); Atmstrong, Cindy (AG); Bundy, Carter (AG);

Cropsay, Alan (AG); Gay, Lorl {AG); Greenleg, Scott (AG); Gustafson, Holly (AG); Hall, Matt

(AG); Hills, Rusty {AG); lanni, Robart (AG): Isaacs, Carol (AG); Kirkey, Alicla (AG); Lazet,
John (AG); Lindstram, Aaron (AG); Loilio, Sharon (AG); Moody, Laura {AG); Nurenberg,
Beth (AG); Price, Shannon (AG); Schnelder, Matthew (AGY; Schuette, Bill (AG); Seflek, John
(AG); Sonneveldt, Danlel (AG); Starner, Dennis

Gast, Sonya (AG); johnseliek@yahao.com

REMINDER - DCDS TODAY!

High

Senior Bxecutive Management Assistant
Michigan Department of Attorney General

Teszlow oab@miehigan.gob
(517) 878-1115 / phone
(E17) 878-8042 / fax
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Schuette, Bill (AG).

Frony Bill Schuette <billschuetie53@gmail.com>

Sent: Tuesday, March 17, 2018 7:27 AM

To? Allen, Sydney (AG)

Cut Schuette, BI {AG); Bitely, Andrea (AG); Cropsey, Alan {AG); Gast, Sonya (AG); Hills; Rusty
(AG); saacs, Carol (AG); Isaacs, Caral2; John Seliek-Personal; Wndstrom, Aaron (AG)
Moody, Latita (AG); Rusty-Personal; Schneider, Matthew (AG Sellek, John (AG);
Nurenberg, Bath (AG) .

Subject: Re; Media !nquirles-3/16.

‘team,

let's discuss the marijuana statements.. may Just say {et the voters declde.

can add to our discusslon next weekl

Sent from my iPad

©0On Mar 18, 2015, at 5:19 PM, HAllen, Sydney (AG)" <Allens20@tmichigan gov> wrote!

Anthony Rizzo, CMU Public Radio (COMPLETE)
Re: Question about press release regarding Schuette’s consumer tips to avoid IRS”
scams this tax season

989-T74-36b64

Anthony vizzo@cmich edy

REPLY: Ratharyn Baron provided sound bite,

Mike Arney, WSIM (COMPLETE)
Re: Question about tax scams press reloase

269-926-1112

REPLY: Katharyn Baron provided sound bife,

Meligsa Burnor, The Blissfield Advance (COMPLETE)

RE: Many of oux local municipalities are being asked to support a resolution on the
increase in Michigan sales tax whose purported aim is to fund road improvements

from the Michigan Munipeal League, Ixead that the attorney general has taken a

stance on the lssue. Is there an officlal press xelease ox could you clarify your

position on this?

news@hlissfieldadvance.com |
REPLY: Sent Detroit News article.

 Josh Sidorowiez, Fox 17 GR (COMPLETE) ‘

Ra: Seeking A(s official reaction to a petition drive for MdJ legalization.
(616)581-9064
BEPLY: “When it comes to the mediecal morijuanc question, we all know people who
suffer from gréat pain and we ore monitoring the legislature’s review of that law, bus
we absolutely must keep drugs out of kids’ hands and that is why I am opposed to so-

1
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Gustafson, Hollx (AG)

From; John Sellek <Johnsellek@yahoo.com>

Sent! Thursday, April 09, 2015 12:12 PM

Tor . Taszlewlcz, Barbara (AG)

Ca Gustafson, Holly (AG); Nurenberg, Beth (AG); Sellek, John (AG)
Subject: Re! Enbridge 68 pipeline settlement

Yes.

John Sellek * Attorney Genetal Bill Schuette .
517.648.9543

On Apr 9, 2015, at 12:09 PM, "Teszlewiez, Bathaia, (A®)" <teszlewiczb@michigan gov> wrote:
It looks like Carol and Rusty are available af 8:30-10:00 on Fulday, April 24¢h,

John - are you available at that time?

----- Original Messagg---»

From: Gustafson, Holly (AG)

Sent: Wednesday, April 08, 2015 12:05 PM

To: Nurenberg, Beth (AG), Teszlewicz, Barbara (AG)
Subject: FW: Enbridge 6B pipeline seitlement

Beth and Bar'b - I'm going to have to finish scheduling this on Monday., Can you look at schedules for Rusty,

John Sellek and Carol and tell me if there are any avatlable {imes on:
Tuesday afternoon, April 21; ail day on Wednesday, April 22; and all day on Friday, April 24,

Holly

----- Original Message:«--

From: Hart, Nancy (AG)

Sent: Wednesday, April 08,2015 10:32 AM
Toi Gustafson, Holly (A Q)

Subject: RE: Enbridge 6B pipsline settlement

Not o be a pain, but would it be casler to got Ms, Tsaacs' availability first -- since she is the hald one w1th
scheduling? ,

T think Polly and Peter could adjust to her schedule,

And to help you out 8 little bit, I think both Polly and Peter would be avallable on Tuesday afternoon, Apiil 21,

all day on Wednesday, Apil 22, and all day on Friday, April 24,
1
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‘Gustafson, Hollx (AG) ‘
- I NP A
From: Teszlewlcz, Barbara (AG)
Sants Monday, Aprll 13, 2015 9,26 AM
To: Leach, Nicholas (AG); shannongprice@gmaill.com: johnsallek@yahoo.com; Allen, Sydney

(AG); Anderson, Wendy (AG); Armstrong, Cindy (AG); Barton, Denise (AG); Bitely, Andrea
(AG); Bundy, Carter (AG); Cropsay, Alan (AG); Gast, Sonya (AG); Gay, Lori (AG); Greenleg,
Scott (AG); Gustafson, Holly (AG); Hall, Matt (AG) Hills, Rusty (AG); Howd, Raymond
(AG); Isaacy, Carol {AG); Kirkey, Alicta (AG); Lazet, John (AG); Lindstrom, Aaron (AG);
Lollio, Sharon (AG); Manning, Peter (AG), Moody, Laura (AG); Morton, Bradley (AG);
Nurenberg, Beth (AGY; Potehen, Joseph (AG); Prics, Shannon (AGY Schnelder, Matthew
(AG) Schuette, Bill (AG) Sellek, John (AGY Sonneveldt, Daniel {AG); Starner, Dennis (AG);
Stokes, Wanda {AG)

Subject: REMINDER - DCDS Today

WV 9G:62:6 8T02/0€/. DS A9 AIAIF03Y

Importance; High

For those of you who wexe not heve on Triday, please enter your time'in DCDS,

Barb Teszlewics

Sendor Executive Management Asslstoni
Michigan Department of Attorney General
Tesrlewiogb@michigon.go

(517) 878-1115 / phone

(617) 878-3048 / fax
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Gay, Lot (AG)

lirne N . PR TTRCC T,
From: . Gay, Lori (AG)
Sent: Wednesday, May 13, 2015 1:18 PM
To: o - billschuetteS3@gmailcom
Ce: ) Rusty Hills; John Sellek; 8itely, Andrea (AG)
‘Subjeck " Radlo

| Are you willing to do live radio interview w/ WKZO et either 7:20 ot 8:20 AM tomortow morning? You wﬂl
be in the car by 8:00 AM, so either time should work, ,

This is regatdmg $75 Million Srattiement for Enbrldge s Kalamazoo River Oil Spill

-------- A P g B 0 R LTI 0 ot TS e Mo e

From: Tim Abramowski <fim,abramowski@mweradio,com>

Dates May 13, 2015 at 8:21:40 AMEDT

"To: "Bitely, Andres (AG)" <BitelyA@michigan.gov v

Subject; Fwd: Schueite, Wyant Announce $75 Million Settlement for Enbridge’s Kalamazon River Oil
Spill

Good moming Andrea, |

Any chanoce that Mr, Schuette be available tomortow morning (Thursday, May 14) at 7:20am ov
8:20am to join our co-hosts Jay Morxls and Jim MeKinney of the Kalamazoo Morning News,
It would be LIVE for approximately 6-8 minutes,

Lct me know '
Thank you for your time and consideration

Tim Abramdwski

Producer, AM 590 WKZO Radio
The Kalamazoo Morning News
Midwest Communications Ino,

tim.abramowski@wkzo.com

tim.abramowski@@myveradio.com

mesznrme FOYWArded MES5AZE —hmemmenn
" From: AG Press <AGPress@govsubseriptions michigan, goyv>
Date: Wed, May 13, 2015 at 7:01 AM .
Subject: Schuette, Wyant Anmounce $75 Million Settlement for Enbridge s Kalarmazoo Rwer 011
Spill
To: tim.abramowski@mweradio.com

1
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Gay, Lori (AG)
painlibaiCiny T i, i
From Gay, Lot (AG) '
Sent: ’ Wednesday, May 13, 2015 5:22 PM
Tor . ) Lindstrom, Aaron (AG); Cropsey, Alan (AG); Lollio, Sharon (AGY; Isaacs, Caroi {AG); Sellek,
' A John (AG; Bliely, Andrea (AGY; Hills, Rusty (AG); Schieider, Matthaw (AG); John Sellek;
h Rusty Hills; Matthew Schnelder; fclsaacs@comcastinet; aaron lindstrom@west-point.org;
andreabitely@gmail.com .
Cet Nurenberg, Beth (AG); Tesziewicz, Barbara (AG); Jentzen, Esther E. {AG)
Subject; v Staff Meeting on THURSDAY '

Sorry for the late reminder..

Next staff meeting Is tomorrow, Thursday, May 14 from 10:30-11:30 AM. Please send your agenda ltems to me by
10 00 AM' Thursday morning.

AEso, the next staff meeting wilt be on May 28 from 10:30-11:30 AM. This is confirmed,
The following staff meeting will be Wed, June 10 from 10:30-11:30 AM,

ey e, T . S e
*

From: Gay, Lorl (AG)
Sentt Wednesday, Aprilt 22, 2015 2:51 PM

Tos Lindstrom, Aaron (AG); Cropsey, Alan (AG); Lolllo, Sharon (AG); Isaacs, Carol (AG); Ssllek, John (AG); Bitely, Andrea

(AG); Hills, Rusty (AG); Schnelder, Matthew {(AG)
Cc: Gustafsorn, Holly (AG); Nurenberg, Beth (AG); Teszlewlez, Barbara (AG}; Jentzen, Esther E, (AG)
Subject: sentor staff migs

The next senior staff meetings have been scheduled for:

Thursday, April.30 - 12:00-1:00 #M
Thursday, May 14 — 10:30-11:30 AM

Tentatlve:
Thursday, May 28 ~ 10:30-11:30 AM

Thank you.

Lori Gay

. Bxpcutive Assistant

Attorney General Bill Schueste
(517) 3731113
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PROGRESS MICHIGAN
POWERING PROGRESS TOGETHER |

e i

" September 27, 2016

Emalli AG-FOIA@mI.gov

Depariment of Attorney General
Aitn. FOIA Coordinator
PO, Box 30213

Lansing, M! 48809

Re: FOIA Request

Dear Attorney General Schuette,

On behalf of Prolgress Michlgan and pursuant to Micﬁigan Freedom of Information Act, M.C.L, §

15.231 et seq,, | request all emaiis that the following individuals sent or received using a
personal email account in the performance of any official function since November 1, 2010

John Bandstra Sharon Loflio
Kailiryn Barron Peter Manning
Andrea Bitely Beth Nurenberg

John Bursch Matthew Schnelder
Alan Cropsey William (Bi#f) Schuette
Lorl Gay John Sellek

Holly Gustafson Dan Sonneveidi
Gerald (Rusty) Hills ' Dennis Startner
Carol Isaacs Barbara Teszlewlcz
Esther Jentzen Joy Yearout

Aaron Lindstrom

For purposes of this requsst, a ‘personal email account' Is any account not issued by the
State of Michigan. For example, this definition would include an individual's Gmall account,

Please Include any attachments that were part of these emalls, such as word
documents, spreadsheets, PDFs or other types of documents, In addition, please Include
copies of emails in which anyone on the list was "cc-ed” or “bec-ed.”

Pursuan to MCL § 15.234(c), we are requesting documents In an elecironic format if
available. H there ars any fees for searching or copying these records, please infarm me if the
cost will exceed $50.00. However, | would aiso reguest a waivet of all fees because the
disclosure of the requested Information is in the public interest and the request is limited In

scope,
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if you deny this request in whole or part, please cite each specific exemption you feel
justifies the refusal to release specific emails and notify me of the appeal procedures available
under the law,

When responding to this emall, please do so via emall, at hugh@proaressmichigan.org,

Very fruly yours,

/é[,, o, 7

Hugh Madden
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STATE OF MICHIGAN
DEPARTMENT OF ATTORNEY GENERAL

LansiNg, MicHigAN 48909

BILL SCHUETTE
ATTORNEY GENERAL

QOctober 19, 2016

Hugh Madden, Communications Director
Progress Michigan .
216 South Washington Square, Suite 100
Lansing, Michigan 48933
hugh@progressmichigan.org

Dear Mr. Madden:

This notice responds to your September 27, 2016 emailed letter (copy
attached), received by the Department of Attorney General (Department) on
September 28, 2016, requesting information under the Freedom of Information Act
(FOIA), MCL 15.231 et seq. A statutorily-permitted extension of time to respond
was taken through October 19, 20186.

As to the 21 individuals identified in your FOIA request, you seek copies of
“all emails that [they] sent or received jor were ‘cc-ed or bee-ed,’ including any
attachments] using a personal email account in the performance of any official
function since November 1, 2010.”

Your request is denied for the following reasons:

To the best of the Department’s knowledge, information, and belief, the
Department does not possess records meeting your description and associated with
the 21 named individuals, The Department does possess a single email of one
Department employee, Aaron Lindstrom, that falls under a part of your description
and under the statutory definition of “public record;” namely, “a writing prepared,
owned, used, in the possession of, or retained by a public body in the performance of
an official function, from the time it is created.” MCL 15.232(e).

An April 6, 2015 two-sentence email, which was inadvertently sent to Mr.
Lindstrom’s personal email address, is part of an email stream composed of three
other emails, dated March 27, April 2, and April 8, 2015, generally concerning
whether an amicus brief might be considered in the case of Home Care Ass’n of
America, et ol v David Weil, el al.

P.0, Box 30754
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Hugh Madden
Page 2
October 19, 2016

As to the information contained in the above-described document, the
Department raises section 18(1)(h) of the FOIA, MCIL: 15.243(1)(h), which permits
the nondisclosure of records subject to the attorney work product doctrine, See,
Messenger v Ingham County Prosecutor, 282 Mich App 633; 591 NW2d 393 (1998),
and MCR 2,302(B)(3)(a).

As to the denial of your request, under section 10 of the FOIA, MCL 15,240,
the Department ig obligated to inform you that you may do the following:

1) Appeal this decision in writing to the Attorney General, Department of
Attorney General, 5256 W, Ottawa, P.O. Box 30764, Lansing, MI 48909, The writing
must specifically state the word “appeal” and must identify the reason or reasons
you believe the denial should be reversed. The head of the Department or his
designee must respond to your appeal within 10 business days of its receipt. Under
unusual circumstances, the time for response to your appeal may be extended by 10
business days. :

2} Commence an action in the Court of Claims within 180 days after the date
of the final determination o deny the request. If you prevail in such an action, the
court is to award reasonahle attorney fees, costs, and disbursements, and possible
damages,

The Department's FOIA Procedures and Guidelines can be accessed at
www,michigan.gov/foia-ag,

Sincerely,

C/{Wihd Waaollisg - Rridnongl

Christy Wendling-Richards
FOIA Coordinator
Department of Attorney General
517-373-1162

Binc.
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PROGRESSMICHIGAN
POWERING PROGRESS TOGETHER

‘. Novémber 28,2016

Bill Schuette, Attorney General
Departiment of Attorney General
525 W, Ottawa

P.O. Box 30754

Lansing, M1 48909

Re: Appeal of October 19, 2016
FOIA Request Denlal

Dear Attorney Generaj Schuette,

In a letter dated October 19, 2016, you denied my FOIA request September 27, 2016 {copy of oviginal request
attached),

You offered the following reason for denying the request: “To the best of the Department’s knowledge,
information, and belief, the Department does not possess records meeting your description and associated with
the 21 named individuals.” You then identified asingle email sent to Mr. Aaron Lindstrom’s personal email
address on April 6, 2015, but denied disclosure of this email under one of the statutory exemptions., You did

not clearly state, but strongly Implied, that this email was stored on a govermment server or other government-
controlled service, '

[ respectfully ask that you reverse your denial of my FOIA request, Contrary to your posftion, the Michigan
Freedom of Information Act reaches emalls sent or received using a personal email account in the performance
of any official function, cven if the email account is not possessed by the Depariment, but is possessed by an
individual state officer or employee (i.e., an Individual’s Gmail account). The statute gives any person “a right
to Inspect, copy, or receive copies of the requested public record of the public body.” M.C.L, 15.233(1). The
statute defines a “public record” as “a writing prepared, owned, used, in the possession of, or retainad by a
public body in the performance of an official function, from the time it Is created.” M.C.L. 15.233(¢). The
statute then broadly defines “public body” to include not only entities (“agency, department, division, bureau,
board, commission, council, authority, or other body in the execttive branch of the state government”) but also
Individuals (“[a] state officer, employee”). M.C.L. 15.232(d) (1), Reading these definitions together with the
disclosure right created by M,C.L, 15.233(1}, a person has a right fo receive copies of a writing prepared,
owned, used, in the possession of, or retained by a state officer or employge in the performance of an official
function, from the time It Is created, even if the Department does not currently possess the requested writing,

Therefore, | again request what you have a statutory obligation to disclose: namely, all emalls which the 21
named individuals sent or received using a personal emall account in the performance of an official function,
including such emails that solely reside on these individuals' personal email accounts and are otherwise not
possessed by the Department,

Very truly yours,

7/«#:.’777-"

Hugh Madden

2155, WASHINGTON SOUARE;
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STATE OF MICHIOAN
DEPARTMENT OF ATTORNEY GEMERAL

P.0. BoX 30754

BILL SCHUETTE
ATTORNEY GENERAL

December 12, 2016

Hugh Madden, Communications Director
Progress Michigan

215 South Washington Square, Suite 100
Lansing, Michigan 48983
hugh@progressmichigan,.org

Deér My, Madden:

This notice responds to your November 28, 2016 emailed letter (Attachment
1), which you identify as an “appeal” of the Department of Attorney General's
(Department) October 19, 2016 written notice (Attachment 2) denying your
September 27, 2016 written request (Attachment 8) for records under the Freedom
of Information Act (FOIA), MCL 15.2381 et seq.

The Department must uphold its denial for the following reasons:

Your FOIA request sought information that you described as “[the Attorney
General's and 20 other current and former Department employees’] emails
[including any attachments] that [the individuals] sent or received [or were ‘ce-ed or

bee-ed] wsing a personal email account in the performance of any official function
since November 1, 2010.” You defined “a ‘personal email account’ [to mean] any
account not issued by the State of Michigan.” (Attachment 3.) o

The Department responded in writing to your FDIA request and informed
you that it “does not possess records meeting your description and associated with
the 21 named individuals.” You also were informed that the “Department does
possess a single email of one Department employee, Aaron Lindstrom, that falls
under a part of your description and under the statutory definition of ‘public record;’
namely, ‘a writing prepared, owned, used, in the possession of, or retained by a
public body in the performance of an official function, from the timo it is created.’
MCL 15.282{e).” (Attachment 2.)

You further were informed that My, Lindstrom’s two-sentence email, dated
April 8, 2015 email, is part of an email stream composed of three other emails,
dated March 27, April 2, and April 3, 2015, and generally concerns whether an
amicus brief might be considered in the case of Home Care Ass'n of Amerieq, et al v
David Weil, et al. The Department exempted the email from public disclosure

LANSING, MICRIGAN 48909
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Hugh Madden, Communications Director
Progress Michigan

Page 2

December 12, 2016

under section 13(1)(h) of the FOIA, MCL 15.243(1)(h), which permits the
nondisclosure of “[{]nformation or records subject to . . , privilege recognized by
statute or court rule; in this case, the attorney work produet doctrine privilege
recognized under MCR 2.302(B)(3)(2). In further support of the exemption, the
Department cited the FOIA case of Messenger v Ingham County Prosecutor, 232
Mich App 683; 591 NW2d 393 (1998). (Attachment 2.)

Your appeal does not comply with section 10(1)(a) of the FOIA, MCL
15.240(1)(a), because it fails to identify a reason or reasons for the reversal of the
Department's denial of the abhove-described email under MCL 15.243(1)(h).

The Department notes that in your appeal you state that “[the Department]
did not clearly state, but strongly implied, that [My, Lindstrom’s April 6, 2016
email] was stored on a government server or other government-controlled service,”
{Attachment 1.} The Department’s October 19, 2016 written notice makes no such
implication. The Department merely stated that the April 8, 2015 email was
inadvertently sent to Mr. Lindstrom’s personal email address. (Attachment 2)
Your request specifically referred to personal email accounts, The Department
identified Mr, Lindstrom’s April 8, 20156 email as a record that both falls under part
of your description and meets the statutory definition of public record; but,
nonetheless, is exempt from public disclosure under MCL 15.243(1)(h).
(Attachments 2 and 8.)

You further state that “[clontrary to your position, the [FOIA] reaches emails
sent or received using a personal email account in the performance of any official
function, even if the email®account is not possessed by the Department, but is
possessed by an individual state officer or employee (i.e. an individual’s Gmail
account).” (Attachment 1.) The Department’'s written notice took no such contrary
position, The Department’s notice informed you that “{tJo the best of the
Department’s knowledge, information, and belief, the Department does not possess
records meeting your description and associated with the 21 named individuals
[other than Mr. Lindstrom’s single April 6, 2015 email.]” (Attachment 2.)

Thus, the denial was not based on a claim that records in personal email
accounts that wexre generated in the performance of the Department’s official
function-are not public records. After making reasonable inquiry, the Department
determined that and explained to you that because no such records exist within
personal email accounts of the Department employees and former employees listed
in your FOIA request, no such records exist within the Department under your
description or by another name reagsonably known to the Department,
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Hugh Madden, Communidations Dueci:or
Progyess Mighigan

Page 8

Deceraber 15 2018

As to'the Department’s upholding the denial of your FOIA vequest, under

sectiont 10%of the FOIA, MCL 15.240, the Department is obligated to inform you that

you may fild ar action in the Ceourt of Clainis within 180 days after the date of the
ﬁnEﬂ detmmmm’men 1o deny the reguest. It you pwvml in such an agtion, the court
is.bo avard reasenable. attorney foes, wsts, and disbursements,.and possible
damages:

Thi Départment's POTA Procedires and Guidelines can be accessed at
wwiw.michiran.gov/foig.ag,

Sineevely,

Frank J. Mpnticello, Division Ghief
State Operations Division
Department of Attorney Geneéral
(517) 873-1162

Fnes.
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STATE OF MICHIGAN
COURT OF CLAIMS
PROGRESS MICHIGAN,
OPINION AND ORDER

Plaintiff,
v Case No. 17-000093-M7Z
BILL SCHUETTE, Hon. Cynthia Diane Stephens

Defendant.

Pending before the Court is defendant’s motion for summary disposition pursuant to
MCR 2.11—6(0)(4), (C)(8), and (C)(7). Because plaintiff complied with MCL 600.6431(1) and
the applicable period of limitations, the motion is DENIED in part. However, because there is
no private right of action to enforce purported violations of the Management and Budget Act
alleged by plaintiff, defendant’s motion is GRANTED in part and Count II of the Complaint is

DISMISSED with prejudice,

I. PERTINENT FACTS AND BACKGROUND
On or about September 27, 2016, plaintiff sent a Freedom of Information Act (FOIA),
MCL 15.231 et seq., request to defendant, seeking e-mails purportedly sent or received from
personal e-mail accounts by a group of 21 individuals who work for the Department of the
Attorney General. The Department denied the request on or about October 19, 2016, claiming
that, with one exception for which the Department cited a FOIA exemption, it did not possess
any records matching plaintiff’s description. Plaintiff appealed the decision with the Department

pursuant o MCL 15,240(1)(n), and the Department denied the appeal on November 26, 2016.
-1~
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Plaintiff filed a two-count complaint in this Court on April 11, 2017. Count I alleged that
defendant violated FOIA by *refus[ing] to disclose emails sent and received by defendant and his
staff using personal email accounts in the course of performing official functions . ..” Count II
was labeled “Failure to Preserve State Records” and alleged that if the records existed and if the
Department destroyed the records, defendant violated the Management and Budget Act. Plaintiff

neither signed nor verified the complaint, contrary to MCL 600.6431(1).

Defendant moved to dismiss based on plaintiffs failure to comply with MCL
600.6431(1). Alternatively, defendant argued that the Court should dismiss Count Il because
there was no private right of action for the purported violation of the Management and Budget

Act,

Shortly thereafter, plaintiff filed an amended complaint that contained nearly identical
allegations as those raised in its original complaint. This time, the amended complaint was
signed and verified before an officer authorized to administer oaths, as Is required under §
6431(1). Plaintiff also responded to the motion to dismiss, arguing: (1) that it was not required
to comply with § 6431(1) when filing a FOIA action; (2) that its amended complaint was
sufficient to satisfy the statute; and (3) that it could seek declaratory relief for a violation of the

Management and Budget Act.

This matter is now before the Court on defendant’s motion for swmmary disposition filed

in lieu of an answer to the first amended complaint.

II. COMPLIANCE WITH MCL 600.6431(1)

Again, there is no dispute that plaintiff’s original complaint was neither signed nor

verified. Nor is there any dispute that plaintiff®s amended complaint was filed within the

R
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relevant one-year time period established in § 6431(1). Rather, the first issue this case is whether
plaintiff, by amending its complaint to add previously omitted notice and verification

requirements, can demonstrate strict compliance with § 6431(1).

Section 6431(1) sets forth mandatory notice provisions for filing claims against the state
and provides that:
No claim may be maintained against the state unless the claimant, within 1 year
after such claim has accrued, files in the office of the clerk of the court of claims
either a written claim or a written notice of intention to file a claim against the
state or any of ifs departments, commissions, boards, instifutions, arms or
agencies, stating the time when and the place where such claim arose and in detail
the nature of the same and of the items of damage alleged or claimed to have been

sustained, which claim or notice shall be signed and verified by the claimant
before an officer authorized to administer oaths. [MCL 600.6431(1).]

Compliance with the notice provisions contained in MCL 600.6431 is a mandatory
condition precedent to pursuing a claimn against the state. Fairley v Dep 't of Corrections, 497
Mich 290, 292; 871 NW2d 129 (2015); McCahan v Brennan, 492 Mich 730, 732-733; 822
NW2d 747 (2012). The statute demands sfrict compliance, anything short of which requires
dismissal, Fairley, 497 Mich at 292-293. See also McCahan, 492 Mich at 732-733. This state’s
appellate courts have confirmed that the statute applies to all types of claims, regardless of the
nature of the underlying claim. See, e.g., Rusha v Dep’t of Corrections, 307 Mich App 300, 307-

308; 859 NW2d 735 (2014),

In MeCahan, 492 Mich at 738, the Court held that § 6431°s prohibition on maintaining an
action in the Court of Claims was implicated “as a consequence of a failure to file compliqnt
notice within® the statutory time period. (Emphasis added). The Court reiterated the idea that a
compliant notice or claim had to be filed within the specified time period, but did not go so far as
to declare that a plaintiff only had a single opportunity to file a compliant claim or notice. See

3-
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id. at 742 (“Therefore, the failure to file a compliant claim or notice of intent to file a claim
against the state within the relevant time periods designated in either subsection (1) or (3) will
trigger the statute’s prohibition that ‘[n}o claim may be maintained against the state....” ™).
Indeed, it was the failure to file a compliant notice or claim within the statutory time period that
was pertinent to invoking the so-called “bar-to-claim” language found in the statute. Consistent
with this approach, the Court of Appeals in Rusha, 307 Mich App at 3006, explained that MCL
600.6431 unambiguousty sets forth a “window within which to file a claim or notice of intent to

file a claim after an alleged” injury.

In light of the above, the Court rejects defendant’s assertion that a plaintiff has only one
opportunity within the relevant time period in which to comply with the statute’s notice and
verification requirements. The bar-to-claim language in § 6431 is triggered by the failure to file
a compliant notice or claim within the statutory time period, and that an amended complaint, if
timely filed and otherwise compliant, does not trigger the prohibition on maintaining a claim
against the state. Turning to the instant case, plaintiff’s initial complaint plainly failed to satisfy
§ 6431(1) because it was neither signed nor verified. However, plaintiff ﬁiea a signed and
verified complaint during the 1-year period for doing so. Accordingly, unlike the plaintiffs in
cases such as McCahan, Fairley, and Rusha, plaintiff filed a compliant claim “within 1 year after
such claim has accrued . ..” as is required by MCL 600.6431(1). The plain language of the
statute does not, as defendant contends, contain language that would limit a plaintiff to only one
opportunity fo satisfy the statute’s requirements. Rather, as noted, the only limit imposed is a
temporal one, and plaintiff has met that requirement in this case. In short, plaintiff has met the

requirement of “strict compliance” with the one-year notice and verification requirements.
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Despite defendant’s contentions that plaintiff should not be permitted to file an amended
complaint to comply with the verification requirements, the Court sees no reason that the
“window” described in Rusha, 307 Mich App at 306, does not remain open for the entirety of the
statutory period.l Indeed, the purpose of the statute is to give timely notice to the proper
governmental entity, see Fairley, 497 Mich at 298-299, and defendant in this case received
timely notice. Thus, the same concetns in Fairley, McCahan, and Rusha are not present in this

case.

In so concluding, the Court rejects defendant’s assertion that § 6431(1)"s use of the word
“claim” is not synonymous with the term “complaint.” Defendant notes that § 6431(1) can be
satisfied by either a “written claim” or a “written notice of intention” (NOI) to file a claim.
According to defendant, a “claim” cannot be amended; only a “pleading,” such as a “complaint,”
can be amended. See MCR 2.118(A). Defendant essentially argues that a plaintiff can file a
complaint and therein assert a “claim” that can satisfy § 6431(1), but the “claim” as that term is
used in § 6431(1) is separate and distinct from a “complaint,” and only the latter may be

amended.

Adopting defendant’s position would require the Court to accept that a “claim™ is not a
“pleading” as that term ie used in MCR 2.110(A), yet it can nevértheless commence a cause of

action, In essence, accepting defendant’s position would require this Court to conclude that a

! The Court notes that the Court of Appeals recently sanctioned a similar approach. See Council
of Organizations & Others for Ed v State, __ Mich App _,  n2; NW2d __ (2017); slip op
at 5 n 2. In that case, the Court granted immediate consideration of an application for leave to
appeal, and simultaneously allowed the plaintiffs “to make a filing(s) in the Court of Claims in
accordance with the verification requirements of MCL 600.6431.” Id. (citation and quotation
marks omitted).
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“claim” is a “pleading” for purpose of connﬁencing a Cal‘lSC of action, but it is not a “pleading”
for purposes of amendment under MCR 2.118(A). This cannot be squared with MCR 2.101(B),
which specifies that “[a] civil action is commenced by filing a complaint with a court.”
(Emphasis added). Alternatively, adopting defendant’s position would require 'EhE; Court to
conclude that a claim can be asserted in a complaint, and that the complaint can be amended,
under MCR 2.118(A), but the “claim” asserted therein cannot be amended. Such a position does
not find support in the plain language of MCR 2.118(A), which does not limit amendments that

can be made in the manner suggested by defendant, The Court declines to read into MCR

2.118(A) the prohibition to amendment sought by defendant, Moreover, caselaw construing § '

6431(1) has interpreted the term “claim” interchangeably with the term “complaint.” See, e.g.,
Rusha, 307 Mich App at 312. In sum, the Court sees no prohibition to amending a “claim” as the

term is used in § 6431(1), so long as the amendment is timely under the act.

The Court also finds unconvincing defendant’s apparent concerns about unequal
treatment amongst claim filers and NOI filers. Defendant contends in cursory fashion that a NOI
cannot be amended once it is filed, and if the Court allows a claim to be amended, “it would be
providing an additional right not available to a claimant who files” a NOI. Defendant ignores,
however, that tﬁere is no prohibition against filing multiple NOIs, Indeed, a NOI does not
commence an..action, and the Court can conceive of no reason why a NOI could not be amended,

or re-filed, multiple times, so long as the temporal requirements of § 6431(1) are satisfied.

THE LIMITATIONS PERIOD DOES NOT BAR THE FOIA CLAIM

As an alternative, defendant argues that, even assuming plaintiff could amend its
complaint, the FOIA claim must be dismissed because is untimely under the period of limitations
applicable to FOIA actions. The FOIA sets forth a 180-day period for commencing an action to

-6-
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compel disclosure of public records. MCL 15.240(1)(b); Prins v Mich State Police, 291 Mich
App 586, 587-588; 805 NW2d 619 (2011). The 180-day limitations period set forth in MCL
15.240(1}(b) begins to run when the public body sends out or circulates the denial of the request,
Prins, 291 Mich App at 591. Here, there is no dispute that plaintiff’s original complaint was
filed within the 180-day period. There also does not appear to be any dispute that the amended
complaint was filed outside the limitations period? The issue before the Court is whether the
original complaint tolled the limitations period and whether the amended complaint relates back
to the original, timely complaint. The Court finds that it does and that the 180-day limitations

period does not require dismissal.

MCL 600.5856(a) provides that the statute of limitations is tolled “at the time the
complaint is filed, if a copy of the summons and complaint are served on the defendant within
the time set forth in the supreme court rules.” MCL 600.5856(a). Morcover, “[t]he filing of the
original complaint will toll the running of the period of limitations pertaining to the claims
reflected in the amended complaint . .. if it is found that the amended pleﬁding relates back to
the conduct, transaction, or occurrence set forth in the original pleading[.]” Sanders v Perfecting
Church, 303 Mich App 1, 9; 840 NW2d 401 (2013) (citations omitted). Stated differently, “an
amendment relates back to the date of the original pleading if the claim or defense asserted in the

amended pleading arose out of the conduct, transaction, or oceurrence set forth, or attempted to

2 To this end, the Court notes that plaintiff has not contested defendant’s arguments concerning
the proper date to use for determining on which day the period of limitations began to run.
Given the lack of argument on this issue, and given the Court’s agreement with plaintiff that the
relation-back doctrine applies, see infra, the Court finds it unnecessary to address defendant’s
claim that the 180-day period began to run when the Department first denied the FQJA request,
and not when it denied plaintiff’s appeal. '
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be set forth, in the original pleading.” Dayle v futzel Hosp, 241 Mich App 206, 212; 615 NW2d
759 (2000) (citation and quotation marks omitted). As articulated in Doyle;
The chief importance of the relation-back rule is to determine whether or not the
statute of limitations has been satisfied. In broad terms, if the original complaint
was timely, it satisfied the statute of limitations even if it was defective and even
if the amendment that cured the defect was not made until after the runmng of the

statute. [Id. at 212 n 2, quoting Dean & Longhofer, 1 Michigan Court Rules
Practice (4th ed), § 2118.11, p. 561.]

Here, the amended complaint asserts a claim arising out of the same conduct, transaction,
or occinrence set forth in the original complaint. Accordingly, the amended complaint “relates
back™ to the original complaint. See Sanders, 303 Mich App at 9; Doyle, 241 Mich App at 212,
And because the original complaint was timely, the amended complaint is timely as well.} To
this end, the Court finds a case on which defendant relies, Miller v Chapman Contracting, 477
Mich 102, 107; 477 NW2d 462 (2007), to be distinguishable and not digpositive in this case, At
issue in Miller was an amendment that sought fo add a new party, which is a situation not

pertinent to the instant case,

COUNT II FAILS TO STATE A CLAIM

While the Court disagrees with defendant’s contentions under § 6431(1) and with regard
to the period of limitations on Count I, the Court agrees with defendant that Count I must be
dismissed for failure to state a clahin under MCR 2.116(C)(8). Count I alleges a violation of the
Management and Budget Aot’s requirements regarding record retention. MCL 18.1285(1)

requires that the “head of each state agency shall maintain records” regarding the operation of

? As noted, the amended complaint fits within the one-year notice period. This opinion should
not be viewed as permitting an amended complaint to circumvent the time period set forth in
MCL 600.6431(1).
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the state, the recording of certain activities, and records which are necessary for protecting the
legal rights of the state. MCL 18.1285(2) requires the same head of each state agency to list the
records on a retention and disposal schedule, Plaintiff alleges that “if”” defendant has destroyed

or failed to retain the alleged private e-mails, defendant violated the statute.

Count I fails to state a claim on which relief can be granted because there is no private
right of action to enforce violations of the act. Indeed, MCL 18.1551(1) charges the Governor
with enforcement of the act, and MCL 18.1551(2)-(3) give the Governor the authority to take
certain action to enforce the act’s provisions. There is no other means of enforcement, iet alone

a private right to enforce violations of the act.

“Michigaﬁ jurisprudence holds that where a statute creates a new right or imposes a new
duty unknown to the common law and provides a comprehensive administrative or other
enforcement mechanism or otherwise entrusts the responsibility for upholding the law to a public
officer, a private right of action will not be inferred” Claire-Ann Co v Christenson &
Christenson, Inc, 223 Mich App 25, 30-31; 566 NW2d 4 (1997). Moreover, as it concerns
governmental entities, “Michigan caselaw holds that no cause of action may be inferred against a
governmental defendant.” Myers v Cily of Portage, 304 Mich App 637, 643; 848 NW2d 200
(2014). Thus, even agsuming a violation of the act, “no cause of action based on the statufe may

be maintained by plaintiff].]” Claire-Ann, 223 Mich App at 31.

The fact that plaintiff has sought declaratory relief does not change the outcome in this
case. “Declaratory relief is a mere procedural device by which various types of substantive
claims may be vindicated.” Taxpayers Allied for Constitutional Taxation v Wayne Co, 450 Mich

119, 128; 537 NW2d 596 (1995) (citation and quotation marks omitted). “Claims for declaratory

9.
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relief necessarily derive from claims for substantive relief because declaratory relief lies only in
cases of ‘actual controversy,” and not merely for abstract declarations of right divorced from a
factual context.” Id. To that end, “[{d]eclaratory relief is not proper as a substitute for a regular
action.... It is a proper remedy when the plaintiff seeks a declaration of rights as a guide to
future conduct.” Stark Stee! Corp v Mich Consol Gas Co, 165 Mich App 332, 339; 418 NW2d
135 (1987). And when a statute does not provide a means for enforcement of the act by private
individuals, a court is not to read into the act a cause of action for declaratory relief. Clitizens for
a Better Algonac Comm Schs v Algonac Comm Schs, 317 Mich App 171, 180-181; 894 NW2d
645 (2016). Accordingly, Count II fails to state a claim upon which relief can be granted and it

must be dismissed pursuant to MCR 2.116(C)(8).

CONCLUSION

IT IS HEREBY ORDERED that defendant’s motion for surnmary disposition is DENIED
in part as it concerns defendant’s claim that plaintiff failed to comply with § 6431(1) and the

180-day period of limitations applicable to FOIA actions.

IT IS HEREBY FURTHER ORDERED that, because there is no private right of action to
enforce the purported violation of MCL 18.1285, defendant’s motion is GRANTED in part and

Count 11 of plaintiff’s complaint is DISMISSED with'prejudice.

This order does not resolve the last pending claim and does not close the case.

Dated: Qctober 16, 2017 %/)

H6n. Cyfithia DianeSteplicns
Court of Claims Judge

-10-
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EXHIBIT 8



From: Kime, Roebin
Location: DCRoomARN3500/0OPEI
Importance: Normal

Subject:  Meeting with Jerry Jung

Start Date/Time: Wed 7/26/2017 5:00:00 PM

End Date/Time: Wed 7/26/2017 5:30:00 PM

Jung Rethink Ethanol Opinion Washington Times EnergySection Final (1).pdf

Bio (16).docx

Directions: Please use the William Jefferson Clinton North Entrance located on your right
as you exit the Federal Triangle Metro Station. Please arrive 10 minutes prior to the meeting
with photo [Ds to clear Security.

EPA Contact: For an escort from Security to the meeting call (202) 564-4332; for all other
matters call Robin Kime (202)564-6587.
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From: Jerry Jung [mailto:jerrold.m.juna@gamail.com]
Sent: Friday, April 28, 2017 3:08 PM

To: Dravis, Samantha <dravis,samantha@epa.qov>
Cc; Bill Schuette <billschuette53@amail.com>

| reached out to Mr. Schuette to give me your contact information because | wanted to keep Mr.
Pruitt's office in the loop regarding op eds in the Washington Times. The Times will be running
a section on energy. When they have asked me to submit an op-ed on the topic of ethanol, they
mentioned that they would also be publishing an op-ed from Mr. Pruitt.

Attached is what | have submitted. | suspect that my views are in line with those of Mr. Pruitt,
but | wanted to provide him an opportunity to comment on what | wrote. Any comments or
suggestions that his office has would be welcome.

Jerry Jung

586-850-8096
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Jerrold M. Jung

586-850-8096 jerrold.m.jung@gmail.com P.O. Box 7060 Novi, M| 48376

Employment background:
Over $1,000,000,000 of shareholder value created by companies that | founded or controlled.
Surety Bond analyst for Travelers Indemnity Company from 1977 to 1978.

Director of Reservations for Continental Airlines from 1979 to 1982,
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Designed from 1983 to 1985 passenger revenue optimization software still used by over 50 air carriers.
General Manager of Michigan CAT’s Engine Division from 1983 to 1987.

Founded Landfill Energy Systems in 1987. The EPA awarded this alternate energy company a certificate
that declared that methane reduction achieved by its power plants was equivalent to taking 800,000
cars off of the road. Company was sold in 2008,

CEO of Michigan CAT from 1988 to 2011. Market share rose to 60% from 25%. Revenues peaked at
$550,000,000 and employment at 880, The business was sold in 2011 because my children have other
career interests.

Chairman and founder of Oak Adaptive, Inc. that provides software tailored to Caterplilar dealers as well
as an Innovative sentencing app that provides information for use within the criminal justice system.

Currently semi-retired and manage Rule of Ones, LLC an investment vehicle.

Educational background:

Graduated from Birmingham Seaholm High School in 1971, Received Bausch-Lomb Award for
outstanding high school students. On committee that established Bingham Farms Nature Center.
Varsity letter in Track.

Attended University of Michigan from 1971 to 1973. Phi Eta Sigma honor fraternity.

Graduated from Tulane University in 1975, 1 in class, summa cum laude with honors in economics, Phi
Beta Kappa honor fraternity. Commodore of sailing club.

Attended Harvard Graduate School of Business in 1976,

Co-authored “Price Elasticity of Demand for Air Travel.” Published in the 1976 fall edition of Transport
Economics and Policy. This paper informed Congressional debate when airline fares were deregulated.
It is still utilized as instructional material at the University of Chicago School of Public Policy.

Affiliations:
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Chair of Michlgan Colleges Alliance, a group of 15 private independent colleges.
Board member of the Michigan League of Conservation Voters.

Board member of Public School Academies of Detroit.

Board member of 6,000,000 member National Wildlife Federation.

Chair of the Michigan State Transportation Commission from 2010 until 2015,

Past Director of Warren Equipment Company, a Texas based gas compression fabricator and Caterpillar
dealer with revenues in excess of §1,000,000,000.

Past Vice-Chair of 5t. Mary Hospital in Livenia Michigan.

Past Trustee of the Nature Conservancy in Michigan.

Past President of the Michigan Construction Equipment Dealers Association.

Past Board Member of the Cooperative Tractor Dealers Association—a financing co-op.
Past Board Member of NWEA—the National Wood Energy Association,

Philanthropic Endeavors:

Supports a wide variety of environmental and educational initiatives that improve the legacy we leave to
future generations,

Founded in conjunction with the Michigan Colleges Alliance the “Third 90" program that annually
Introduces hundreds of inner city high school students to nature as well as to private college professors,
students and campuses.

Founded “RethinkEthanol.com” an entity that educates legislators and the public about the need for
corn ethanol reform.

Honors:

Scenic Michigan—“Hero Award” 2009

Michigan Infrastructure and Transportation Association—Honorary Member Award: 2012
Michigan Aggregate Association— Distinguished Service Award: 2012

Detroit Public TV—Riley Stewardship Award: 2012

Michigan League of Conservation Voters—Lifetime Conservation Award: 2013

Tribute from Michigan Transportation Commission—Resolution 2015-2,

The State of Michigan named a roadside park in my honor.

Honorary Ph.D. from Adrian College in May of 2017,

References: (contact information provided upon request)

ED_001523_00005701-00002
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Governor Rick Snyder.

National Wildlife CEO Collin O’'Mara.

Former CEQ of Warren Equipment Company and Dallas Federal Reserve board member Richard Folger.
Director Michigan Department of Transportation Kirk Steudle.

CEO and Chairman of Caterpiltar Tractor Company Doug Oberhelmen,.

Congressman David Trott,

Michigan Republican Chair Ronna Romney McDaniei.

Former Secretary of Agriculture and Caterpillar Tractor Board Member Clayton Yeutter.
DTE Energy Chairman Gerry Anderson.

Recently retired CEO of International Transmission Company Joe Welch,
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Past owner of Thompson McCully Paving Company and charter school visionary Bob Thompson.
Former Ambassador to Belgium Allan Blankenship.

Personal:

Reside in Birmingham Michigan.

Married to Eve Baughman Jung.

Have three children, three grandchildren and two stepchildren.

Enjoy outdoor activities such as gardening, hiking, hunting, fishing, golfing, sailing and skiing.

Practice “eco-restoration” on several properties in Michigan.

Own and manage for bio-diversity and carbon sequestration over 43,000 acres of forestland in central
Tennessee.
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It’s time to rethink ethanol mandates

out that by-products from the dlstllla $20 of value, and to catile, about $50 of  Republican primary in fowa.
tion precess can be fed to livestock, but  value. It is this valus-added chain that There are many cther reasons to
studles such as one published by the creates rurat employment and economic discontinue ethanol mandates. Dozens of

University of Nebraska point out that the diversity.

is year the Environmental

mandated that 15 billion gaf-
ions of ethancl be added tc
gasoline. As a resuit, most
gasoline coniains about 10
percent ethancl.

Initiatly, automotive manufacturers
saw the mandate es a cheap way to in-
crease ociane ratings, and cozn growers
thought i would be a boon to the agrk
cultural econemy. Casual observers and
even some conservation organizations

and reduce harmiul emissions. Others

forelgn oll.
Adter eight years of dramaticaily in

it Is appareat that none of these goals
have been met — in fact, the opposiie is
true,

Due to an arcane and fraud-prone
ethanol credit frading scheme, the price
of higher-octane gascline has skyroek
eled, relative to lower grades; the farm
economy continues its decline; finite
resources such as phosphorusand sub -
terranean aquifers are being depleted;
wildlife and biodiversity are being
threatened; harmful emissions have
doubled; and the mandate has had no
impact on reduoing use of fossi] fuels,

How can thisbe?

The answer is simple — it takes as

cornasit yields, :

A Coraell University study estimates
that it takes 40 percent mete energy to
preduce corn ethanod than it yields. The
aciual disitlation of corn Into ethanol
consumes about 28 percent as much
energy as it preduces; yet when ail the
inpuks required to grow corn — such as
the production of herbicides, Insect
cldes, fertilizer and the fuel for tractors

equation changes, Even the US. Depard
ment of Agriculture, a misguided pro-
penent of ethanol production, estimates
that the energy output only slightly
exceeds the inputs. The agency points

17cv01906 Sierra Club v. EPA

Protectlon Agency (EPA) has

thought that it was a renewable source of Wildlife Federation
energy that would help the environment estimates that 10 mil-

saw it as a way to reduce dependence on have been converted

creasing mandates, the results are in and — virgin prairie,

practice of feeding distillates to cattle
shartens the shelf iife of their meat.
Other studies indicate that the practice
alters the flavor of meat and can make
liveslock sick.

The price of corn shet up 1o §8 per
bushef when the mandate was dra
matically ramped up nine years ago. As
a result, there were food riots in some
countrles where corn s adletary staple.

Since then, the amount of acreage de-

[tis not uncommon fo see hand-
painted signs In lowa that read “Fam-
Iy Farms, not Faclory Farms.” A poll
conducted by a leading conservation
organization shows surprising oppost
tion to ethancl mandates in rural areas.
tt is no wonder, since these are the
populations most a- f#ected in terms of
water quality and outdcor recreational
opportunities, These are the families
that must confront chemical poliution

diverse stakeholder groups, representing
fiscal conservatives; small and marine
engine users and manufacturers; food
praducers and food justice groups; char
ter beat caplains; The Sierra Club, The
National Wildlife Federation and the
Audubon Society; and even the Ameri -
can Petroleum Institute are opposed to
subsidized and mandated corn ethanol
production.

Jronie, is it not, that a mandate sold
to Congress and the public as “green” is

Ethanof is a low-value commodity. A bushel of com will produce 2.8 gallons

of ethanol worth about $4.50. |

$re same comn, fed to

Itry, produces

about $20 of value, and to cattle, about $50 of value. It is this value-
added chain that creates rural employment and economic diversity.

voted to growing corn has increased
to over 35 million acres in the U.S,
(larger than most states) and the
price Is back where ¢ started,
Unfortunately, much of
this land is ecologically
sensitive. The National

lion acres in the US.

from Conservation
Reserve Programs

woodlands and wet -
lands in the US, —
10 grow corn over
the last 10 years.

The careful reader
might question how 35
millfon acres are grow
Ing carn for ethanal,
but “only" 10 mittion new
acres have heen converted
to agricultural use in the US.
Much of this acreage used to
grow soybeans for export. Typi
cally, farmers would rotate between
corn and soybeans, but now many grow
corn year after year.

much fossil fuel to produce ethanol frem  South America has filled the vold,

with the result that Brazii now exporls
more seybeans than the U.S, — with the
concomitant destruction of forest and
grasslands In that country, not to men
{lon an increased trade deficit here in
this country.

A recent study discussed by a Con
servative Political Actlon Commiitee
panel in February concludes that the
farm econemy continues its decline

and transportation — are factored in, the despite «~ and perhaps because of —

ethanol mandates.

Ethanol is a low-value commodity. A
bushei of corn will produce 2.8 galicns
of ethanol waorth about $4.50, The same
corn, fed to poultry, produces about

and that are at a competitive disadvan
tage against huge absentee landowners,
when it cormnes to low-value commod-

ity products. Look no further than the
City of Des Moines water authority's
lawsuit against upstream agricultusal
districts, Look no further than the City
of Tolede that shut down water suppties
to hundreds of thousands of residenis

arguably the biggest polluter of alr and
water in the U.S? The policy has also
been a significant driver of what
has aptty been termed the Sixth
Extinction of biodiversity.
Fortunately, legislation
has been introduced in the
House of Representatives
that would cap the etha
nol content of gasoline
at 10 percent and reduce
mandates over time.
trge your members of
Congress to supporl
this legislation,
The EPA can also
play avilat role as they
wark with automobile
companies imple-
menting tmproved fuel
economy standards,
The first siep in this
regard would be to efimi -
nale artificial incentives to
produce ethanol. Gurrently, the
EPA gives CAFE mileage bonuses
{0 gas guzzlers if they can consume
gasoline that Is up to 85 percent ethanal.
Credits are aiso given to compensate for
the reduced energy content of ethano}
as compared to pure gasoline. Given the
envirenmental destruction and excessive
usa of fossll fuels consumed in the pro
duction of ethanol, these credits shoutd
realistically be debits. It is impera -
tive that the EPA consider the overall
economic and environmental impact of
their pelicles and not focus solely ona
single aspect of the overall picture,

because of nuirient-fed toxic algae. Look - -

no further than the just-relessed US.
Geological Survey study that confirmed
deadly “neo-nic” insecticides in lowa
drinking watez, Perhaps it is no accl

dent that Texas Sen. Ted Cruz, who has
never supported ethanol mandates or
costly agricutural subsidies, won the

Jerry Jung is a retired businessman and
conservationist whe became concarned
when Monarch Bulterflies slopped arriv-

ing at his hobby farm in central Michigan
after migrating from Mexico. The pofiina
tor's population has declined by 95 percent
sinoe the ramp-up in ethanol mandafes.
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