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Date

11/28/2016
11/23/2016
11/23/2016
11/23/2016
11/15/2016
11/15/2016
11/09/2016
11/04/2016
11/04/2016
11/02/2016
11/01/2016
11/01/2016
10/31/2016
10/21/2016
10/20/2016
10/19/2016
10/19/2016
10/11/2016
10/05/2016
10/05/2016
09/21/2016
09/21/2016

09/21/2016
09/20/2016
09/20/2016
09/20/2016
09/20/2016
09/20/2016
09/12/2016
09/12/2016
09/09/2016

Oakland County Circuit Court Case 2015-150462-CZ

Code
OTH
M
APR
ORD
MPR
NOH
REP
NOH
RES
CA
MTN
MPR
APP
OPN
OPN

FDS
RES
MPR
RES
MPR
MTN

NOH
NOH
NOH
MPR
MTN
RES
SO
SO
NOH

Docket Entries

Desc

STATUS REPORT FILED

MOTION FOR COSTS; TUA

DATE SET FOR STAT CONF ON 02232017 08 30 AM Y 09
ORDER FILED DFT MTN COSTS/ATTY FEES TUA
MOTION PRAECIPE FILED FOR 11232016 JUDGE 09
NOTICE OF HEARING FILED /PQOS

REPLY FILED SUPPT MTN COSTS/ATTY FEES/POS/DFT
NOTICE OF HEARING FILED /PQOS

RESPONSE FILED PLF/OPPOSING DFT MTN FOR COSTS
CLAIM OF APPEAL FILED

MOTION FILED COSTS/ATTY FEES/BRF/NOH/PQOS/DFT
MOTION PRAECIPE FILED FOR 11092016 JUDGE 09
APPEARANCE FILED /POS DFT

OPINION FILED /ORD RE MSD

OPINION FILED /ORDER RE MTN FOR SD/PQOS
MOTION FOR SUMM DISP; GRANTED

FINAL DISP-SUMMARY DISP

RESPONSE FILED IN OPPT TO MTN/POS/DFT

MOTION PRAECIPE FILED FOR 10192016 JUDGE 09

RESPONSE FILED OPP PLF CRSSMTN SUM DISP/BRF/POS/DFT

MOTION PRAECIPE FILED FOR 10192016 JUDGE 09

MOTION FILED FOR ORD REQ DFT JUSTIFY CLAIMS/BRF
/POS/PL

NOTICE OF HEARING FILED

NOTICE OF HEARING FILED

NOTICE OF HEARING FILED

MOTION PRAECIPE FILED FOR 10192016 JUDGE 09
MOTION FILED PLF/CRS SUM DISP/BRF

RESPONSE FILED TO DFT MSD/REQ SUM DISP/POS/PLF
SCHEDULING ORDER FILED RE DFT MTN SUM DISP BRF
SCHEDULING ORDER FILED RE PLF CRSSMTN SUM DISP
NOTICE OF HEARING FILED /PQOS
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08/24/2016
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08/18/2016
08/11/2016
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08/03/2016
08/02/2016
08/02/2016
07/29/2016
07/28/2016
07/28/2016
07/27/2016
07/27/2016
07/25/2016
07/22/2016
07/21/2016

07/20/2016
07/20/2016
07/20/2016
07/20/2016
07/15/2016
07/13/2016
07/13/2016
07/11/2016
07/05/2016
07/05/2016

Oakland County Circuit Court Case 2015-150462-CZ

Code
MTN
RES
RES
RES
NOH
MTN
MPR
REQ
ORD
M
RES
MPR
MTN
NTC
ORD
ANS
ANS

POS
RES
ADJ

MPR
NOH
MTN

REQ
MPR
MTN
ORD
APM
APR

Docket Entries

Desc

MOTION FILED SUM DISP/BRF/NOH/POS/DFT
RESPONSE FILED REQ ADMISS/INT/POS/PLF

RESPONSE FILED MTN PROTECT ORD/BRF/POS/DFT
RESPONSE FILED INT/REQ DOC/POS/DFT

NOTICE OF HEARING FILED

MOTION FILED PROTECT ORD/BRF/POS/PLF

MOTION PRAECIPE FILED FOR 08312016 JUDGE 09
REQUEST FILED DFT 2ND ADM TO PLF & INT/POS
ORDER FILED DENY DFT MTN PROTECTIVE ORD
MOTION FOR PROTECTIVE ORDER; DENIED

RESPONSE FILED OPP MTN PROTECT ORD/POS/PLF
MOTION PRAECIPE FILED FOR 08102016 JUDGE 09
MOTION FILED DFT/FOR PROTECTIVE ORD/BRF/NOH/POS
NOTICE FILED TAKING DEPO BISIO/POS

ORDER FILED GRNT PRT PLF MTN DISC SNCTNS/OTHER RELIEF
ANSWER FILED /AMD TO REQ FOR ADMISS/INT/POS/DFT
ANSWER FILED DFT TO 3RD REQ ADM & 5TH INT/POS
MOTION FOR DISC SANCTIONS; GRANTED IN PART
AFFIDAVIT/PROOF OF SERVICE FILED

RESPONSE FILED TO MTN DISCOVERY/BRF/POS/DFT

ORDER OF ADJOURNMENT FILED CASE EVAL/REMOVE FR CASE
EV

MOTION PRAECIPE FILED FOR 07272016 JUDGE 09

NOTICE OF HEARING FILED

MOTION FILED DISC SNCTNS/BRF/POS/PLF

MOTION TO REMOVE FROM CASE EVAL; GRANTED
REQUEST FILED ADMISS/INT/TO DFT/POS/PLF

MOTION PRAECIPE FILED FOR 07202016 JUDGE 09

MOTION FILED REMOVE CASE EVAL/BRF/NOH/POS/DFT
ORDER FILED COA

ADJOURNED PER CASE EVALUATION CLERK FROM 09212016
DATE SET FOR CASE EVAL ON 09142016 3 20 PM
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07/01/2016
06/23/2016
06/13/2016
06/09/2016
06/08/2016
06/08/2016
06/08/2016
06/08/2016
06/08/2016

06/07/2016
06/07/2016
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06/06/2016
06/02/2016
05/31/2016
05/31/2016
05/31/2016
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05/31/2016
05/31/2016
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05/27/2016
05/26/2016
05/26/2016
05/26/2016
05/26/2016
05/26/2016
05/25/2016
05/25/2016
05/25/2016

Oakland County Circuit Court Case 2015-150462-CZ

Code
APR
RES
ORD
ANS
M

M
ORD
ORD

RES
POS
RES
RES
TRN
PAU
APC
APR
ORD
APM
APR
RES

REQ

NOH
MPR
MPR
NOH
MPR
MPR
MTN

Docket Entries

Desc

DATE SET FOR CASE EVAL ON 09212016 11:00 AM
RESPONSE FILED REQ ADMISS/POS/PLF

ORDER FILED GRNT PRT PLF MTN EXCLD EVID SNCTNS
ANSWER FILED REQ ADMISS/INT/POS/DFT

MOTION TO EXCLUDE EVIDENCE OF MOTIVE; DENIED
MOTION FOR STAY; DENIED.

ORDER FILED DENY MTN FOR STAY OF PROCEEDINGS
ORDER FILED DENY PLF MTN EXCLD EVID OF MOTIVE

MOTION TO EXCLUDE EVIDENCE OF SANCTIONS; GRNTD IN
PART

RESPONSE FILED DFT TO PLF REQ ADM & INT TO DFT/POS
AFFIDAVIT/PROOF OF SERVICE FILED (4)

RESPONSE FILED DFT/TO PLF MTN LIMINE/POS
RESPONSE FILED DFT/TO PLF MTN LIMINE/PQOS
TRANSCRIPT FILED HRG 05/04/16 /CCR

PLAINTIFF/ATTY UNAVAILABLE

ADJ-COUNSEL 10312016 TO 01052017

DATE SET FOR TRIAL ON 01052017 08 30 AM Y 09

ORDER FILED EXTEND DATE

ADJOURNED PER CASE EVALUATION CLERK FROM 09212016
DATE SET FOR CASE EVAL ON 09212016 NO TIME SET

RESPONSE FILED OPPOSING MTN STAY OF
PROCEEDINGS/POS/PL

REQUEST FILED 1ST/ADMISSIONS/POS/DFT

NOTICE OF HEARING FILED

MOTION PRAECIPE FILED FOR 06082016 JUDGE 09
MOTION PRAECIPE FILED FOR 06082016 JUDGE 09
NOTICE OF HEARING FILED /POS

MOTION PRAECIPE FILED FOR 06082016 JUDGE 09
MOTION PRAECIPE FILED FOR 06012016 JUDGE 09
MOTION FILED STAY PROCDNGS/BRF/NOH/POS/DFT
MOTION TO EXTEND DATES; GRANTED
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Date

05/20/2016
05/20/2016
05/20/2016
05/20/2016
05/20/2016
05/20/2016
05/18/2016
05/18/2016
05/18/2016
05/18/2016
05/18/2016
05/18/2016
05/12/2016
05/11/2016
05/10/2016
05/10/2016
05/10/2016
05/09/2016
05/04/2016
05/04/2016
05/04/2016
04/20/2016
04/01/2016
04/01/2016
04/01/2016
03/30/2016
03/30/2016
03/17/2016
03/16/2016
03/16/2016
03/16/2016

Oakland County Circuit Court Case 2015-150462-CZ

Code
WLT
EXH
WLT
EXH
FDE
ORD
MPR
MPR
MTN
NOH
MTN
NOH
REQ
MPR
REQ
MTN
MTN
REQ
M
FDO
OPN
RES
MPR
MPR
REA
SO
SO
NOH
MPR
NOH
MTN

Docket Entries

Desc

WITNESS LIST FILED DFT/POS

EXHIBIT LIST FILED DFT/PQOS

WITNESS LIST FILED PLF/POS

EXHIBIT LIST FILED PLF/PQS

FINAL DISPOSITION ERROR CLERICAL ERROR NO FEES
ORDER FILED AMD RE 5/04/16 OPN/ORD/PQOS
MOTION PRAECIPE FILED FOR 05252016 JUDGE 09
MOTION PRAECIPE FILED FOR 05252016 JUDGE 09
MOTION FILED PLF/TO REINSTATE CASE/POS
NOTICE OF HEARING FILED

MOTION FILED PLF/TO EXTEND DISC/POS

NOTICE OF HEARING FILED

REQUEST FILED 2ND FOR ADMISS/INT/POS/PLF
MOTION PRAECIPE FILED FOR 05252016 JUDGE 09
REQUEST FILED PLF ADM & 2ND INT TO DFT/POS
MOTION FILED EXCLD EVID REQ RECORDS/BRF/NOH/POS/PLF
MOTION FILED EXCLD EVID SNCTNS/NOH/POS/PLF
REQUEST FILED ADMISSION/INT /POS

MOTION FOR PARTIAL SD IS HEARD

FINAL DISPOSITION-OPINION

OPINION FILED /ORD PLF MSD DENIED

RESPONSE FILED DFT TO PLF MSD ON DFT AFM/BRF/POS
MOTION PRAECIPE FILED FOR 05042016 JUDGE 09
MOTION PRAECIPE FILED FOR 05042016 JUDGE 09
ORDER FILED REASSIGNING /ANDERSON
SCHEDULING ORDER FILED RE PLF MTN PT SD
SCHEDULING ORDER FILED RE PLF MSD BRF
NOTICE OF HEARING FILED /POS SEE 15-147354-CZ
MOTION PRAECIPE FILED FOR 03302016 JUDGE 09
NOTICE OF HEARING FILED /POS

MOTION FILED APPROV TRNSFR FRM ANDERSON TO
BOWMAN/PLF
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Date

02/22/2016
02/17/2016
02/16/2016
02/16/2016
02/16/2016
02/16/2016
02/16/2016
02/13/2016
02/13/2016
02/13/2016
02/13/2016
02/13/2016
02/13/2016
02/13/2016
02/13/2016
02/13/2016
02/13/2016
02/12/2016
02/11/2016
02/11/2016
01/14/2016
01/06/2016
01/06/2016
01/05/2016
01/04/2016
01/04/2016
01/04/2016
12/23/2015
12/23/2015
12/04/2015
12/04/2015

Oakland County Circuit Court Case 2015-150462-CZ

Code
ORD
BRF
SE
APJ
APR
SO
ORD
SOP

APR
APR
RES
NOH
MTN
ATC
POS
POS
APP
ORD
MPR
NOH
SUM
SUM
SI

Docket Entries

Desc

ORDER FILED PRETRIAL

BRIEF FILED REPLY/MTN SUM DISP/POS/PLF
SCHEDULING ERROR

ADJ-JUDGE 08192016 TO 10172016 BY NOTICE
DATE SET FOR PRETRIAL ON 10172016 08 30 AM Y
SCHEDULING ORDER FILED

ORDER FILED CANCEL PLF MTN PRT SD HRG
SCHEDULING ORDER WRITTEN

05/20/2016 EXPERT DATE.

07/20/2016 CASE EVALUATION DATE.
05/20/2016 WITNESS DATE.

07/20/2016 MOTION DATE.

06/20/2016 DISCOVERY DATE.

08/19/2016 SETTLEMENT CONFERENCE.
10/31/2016 TRIAL DATE.

DATE SET FOR PRETRIAL ON 08192016 09 00 AM
DATE SET FOR TRIAL ON 10312016 09 00 AM
RESPONSE FILED MTN PRTL SD/BRF/POS/DFT
NOTICE OF HEARING FILED /PQOS

MOTION FILED FOR SUM DISP ON AFM/POS/PLF
ANSWER TO COMPLAINT FILED /AFM/JD/POS/DFT
AFFIDAVIT/PROOF OF SERVICE FILED
AFFIDAVIT/PROOF OF SERVICE FILED
APPEARANCE FILED /POS CLARKSTON

ORDER FILED RE SUM DISP

MOTION PRAECIPE FILED FOR 03092016 JUDGE 04
NOTICE OF HEARING FILED

P/S ON SUMMONS FILED 12/22/15

P/S ON SUMMONS FILED 12/22/15

SUMMONS ISSUED

COMPLAINT FILED
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Oakland County Circuit Court Case 2015-150462-CZ

Date Code
12/04/2015 AFF
12/04/2015 MTN

Showing 1 to 178 of 178 records

Privacy/Legal | Accessibility

Docket Entries

Desc
AFFIDAVIT FILED SUPPT PLF MTN FOR PARTIAL SD
MOTION FILED FOR SUM DISP/PLF

© 2019 Oakland County
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Unpublished Per Curium Opinion of Court of Appeals Docket 335422
dated 07/03/2018

STATE OF MICHIGAN

COURT OF APPEALS

SUSAN BISIO, UNPUBLISHED
July 3, 2018
Plaintiff-Appellant,
A% No. 335422
Oakland Circuit Court
THE CITY OF THE VILLAGE OF LC No. 2015-150462-CZ
CLARKSTON,

Defendant-Appellee.

Before: BECKERING, P.J., and M. J. KELLY and O’BRIEN, JJ.

PER CURIAM.

Plaintiff, Susan Bisio, appeals as of right from an order granting summary disposition of
her claim under Michigan’s Freedom of Information Act (FOIA), MCL 15.231 et seq., to
defendant, City of the Village of Clarkston, and deeming moot her cross-motion for summary
disposition on defendant’s defenses.' Plaintiff also challenges the trial court’s June 8, 2016 order
denying her motion in limine to exclude evidence of her motive for requesting the records at
issue and her intended use of them. For the reasons stated below, we affirm the trial court’s
grant of summary disposition to defendant on plaintiff’s FOIA claim.

! We permitted the Michigan Press Association and Detroit Free Press to file a joint amicus brief
on behalf of plaintiff. Susan Bisio v The City of the Village of Clarkston, unpublished order of
the Court of Appeals, entered June 21, 2017 (Docket No. 335422). We also permitted the
Michigan Municipal League and the Michigan Townships Association to file a joint amicus brief
on behalf of defendant. Susan Bisio v The City of the Village of Clarkston, unpublished order of
the Court of Appeals, entered July 26, 2017 (Docket No. 335422). We also granted plaintiff’s
motion for leave to reply to the joint amicus brief of the Michigan Press Association and Detroit
Free Press. Susan Bisio v The City of the Village of Clarkston, unpublished order of the Court of
Appeals, entered September 6, 2017 (Docket No. 335422).
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I. STATEMENT OF PERTINENT FACTS AND PROCEDURAL HISTORY

On June 7, 2015, plaintiff submitted a FOIA request to defendant requesting, among
other things, correspondence referenced in certain monthly billing invoices submitted to the city
by the city attorney, Thomas Ryan, and by engineering consultants Hubbell, Roth, & Clark
(HRC). The documents requested pertained primarily to a development project at 148 N. Main
Street and the cleanup of vacant property located at Walden Road and M-15. Plaintiff also
requested any other correspondence “pertaining to the conditional rezoning of 148 N. Main and
storm water collection, retention, or detention at the proposed redevelopment at 148 N. Main
from January 1, 2014 to the present.” Plaintiff received most of the records she requested, but a
letter from the city attorney informed her that 18 of the items referenced in his invoices were not
public records. Subsequent communications brought the release of a few more records and
corrections of some of the deficiencies in disclosures already made. Defendant maintained,
however, that certain items in the city attorney’s files and the files of the HRC were not public
records because the city had never received the records and neither the city attorney nor HRC
was a “public body” for purposes of FOIA.

On December 4, 2015, plaintiff filed a FOIA complaint asking the court to order
defendant to produce all of the records she had requested, regardless of where they were located.
In its answer, defendant denied having violated FOIA by refusing to disclose public records and
asserted affirmative defenses under MCR 2.116(C)(8) (failure to state a claim), (C)(5) (plaintiff
is not the party in interest), and (C)(6) (prior action asserting the same claims). Defendant
contended that the purpose of plaintiff’s FOIA request was to obtain documents for use by her
husband, Richard Bisio, in a complaint he had previously filed against defendant alleging
violation of the Open Meetings Act, MCL 15.261 et seq (OMA).> Accordingly, defendant
asserted that the requested documents were exempt under MCL 15.243(1)(v) because they
related “to a civil action in which the requesting party and the public body are parties.”

Along with her FOIA complaint, plaintiff filed a motion for partial summary disposition.
Relying on agency principles, plaintiff argued that the city attorney was defendant’s agent and
stood in defendant’s shoes such that the documents the city attorney possessed that pertained to
city business belong to defendant. Therefore, the requested documents are public records
because they are “in the possession” of defendant and because the city attorney, as an agent for
defendant, “used” them to conduct city business and “retained” them. Plaintiff further argued

® Five days before plaintiff filed the underlying FOIA complaint, her attorney and husband,
Richard Bisio, filed a complaint alleging that defendant violated the OMA. After defendant
denied plaintiff’s request in part, Richard amended his OMA complaint to add a count asking for
a declaratory judgment that written documents to and from the city attorney, in his capacity as
city attorney, were public records under FOIA, regardless of their being kept in his private files.
Defendant has maintained throughout the instant action that plaintiff, as a proxy for her husband,
submitted her FOIA request to obtain for Richard’s use in his OMA case documents otherwise
not available to him.

56a

NV 0S:T0:0T 6T02/02/TT DS Aq AaAIFD3Y



Unpublished Per Curium Opinion of Court of Appeals Docket 335422
dated 07/03/2018

that neither the physical location of the records in the city attorney’s office nor the fact that the
city attorney is not a “public body” changes the character of the records as “public records.”
Defendant filed a response to plaintiff’s motion for partial summary disposition and a cross-
motion for summary disposition pursuant to MCR 2.116(C)(6), asserting that Richard Bisio was
the real party in interest and that plaintiff’s FOIA complaint was in service of his OMA
complaint. With these motions still pending, plaintiff filed a motion for summary disposition on
defendant’s affirmative defenses, contending that they were “based on the erroneous premise that
Susan Bisio is not a person separate from her husband and that the ‘real’ plaintiff here is Richard
Bisio.”

Subsequent to oral argument, the trial court denied both of plaintiff’s motions, finding
that a genuine issue of material fact existed as to whether the records were public records and
that facts could be developed to support defendant’s affirmative defenses. Prior to oral
argument, defendant and Richard had entered into a consent judgment in Richard’s OMA claim
that preserved plaintiff’s FOIA claim. Consequently, the trial court also denied as moot
defendant’s motion for summary disposition pursuant to MCR 2.116(C)(6).

Plaintiff next filed a motion in limine to exclude evidence of her motive for requesting
records and for her intended use of the records. She asserted that defendant based its defenses
primarily on the erroneous assumption that she is just a “front” for her husband and that she filed
her FOIA request at his behest “to obtain records for use in his now-dismissed lawsuit against the
city.” Denying this assumption as untrue, plaintiff argued that a requester’s motive and intended
use of the documents requested is nevertheless irrelevant, and irrelevant evidence is inadmissible
under MRE 402. Defendant responded by indicating that granting plaintiff’s motion would be
premature, as discovery had not yet closed, and further discovery might produce evidence that
plaintiff intended by her FOIA action to obtain documents relevant to her husband’s now-
dismissed OMA case. The trial court denied plaintiff’s motion.

After discovery closed, defendant filed a motion for summary disposition primarily on
the ground that the records sought were not public records for purposes of FOIA because they
were not “prepared, owned, used, in the possession of, or retained by a public body in the
performance of an official function.” Plaintiff responded with a cross-motion for summary
disposition on the defendant’s asserted exemptions from disclosure as well as on the exemptions
defendant did not formally assert. In addition, plaintiff sought summary disposition on her
request for imposition of a civil fine and award of punitive damage as provided for under FOIA,
citing MCL 15.240(7) and MCL 15.240a(7).

Subsequent to oral argument, the trial court granted defendant’s motion for summary
disposition and deemed plaintiff’s cross-motion moot. The trial court found no documentary
evidence establishing that the city attorney shared the contested records with defendant, that
defendant used the contested records to make a decision related to the subject matter of the
records, or that defendant retained the contested records in performance of an official function.
Thus, the trial court concluded that the contested records were not public records. Accordingly,
the trial court granted defendant summary disposition of plaintiff’s complaint pursuant to MCR
2.116(C)(10) and denied as moot plaintiff’s cross motion for summary disposition. This appeal
followed.
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II. ANALYSIS
A. STANDARDS OF REVIEW

We review a trial court’s summary disposition decision de novo. Thomas v City of New
Baltimore, 254 Mich App 196, 200; 657 NW2d 530 (2002). Summary disposition under MCR
2.116(C)(10) is proper if the documentary evidence filed by the parties and viewed in the light
most favorable to the party opposing the motion fails to show a genuine issue of material fact,
and the moving party is entitled to judgment as a matter of law. Quinto v Cross & Peters Co,
451 Mich 358, 362; 547 NW2d 314 (1996). “A genuine issue of material fact exists when the
record, giving the benefit of reasonable doubt to the opposing party, leaves open an issue upon
which reasonable minds might differ.” West v Gen Motors Corp, 469 Mich. 177, 183; 665
NW2d 468 (2003).

We also review de novo questions of statutory interpretation. Ellison v Dep’t of State,
320 Mich App 169, 175; 906 NW2d 221 (2017). “If the language of a statute is clear and
unambiguous, the plain meaning of the statute reflects the legislative intent and judicial
construction is not permitted.” Id. quoting Herald Co. v City of Bay City, 463 Mich 111, 117-
118; 614 NW2d 873 (2000).

We review a trial court’s decision on a motion in limine for an abuse of discretion. See
Lockridge v Oakwood Hosp, 285 Mich App 678, 693; 777 NW2d 511 (2009). An abuse of
discretion occurs when the decision results in an outcome falling outside the range of principled
outcomes. Arabo v Michigan Gaming Control Bd, 310 Mich App 370, 397-398; 872 NW2d 223
(2015). “A court by definition abuses its discretion when it makes an error of law.” In re Waters
Drain Drainage Dist, 296 Mich App 214, 220; 818 NW2d 478 (2012).

B. PUBLIC RECORDS

Plaintiff first contends that the trial court erred in granting defendant summary
disposition based on its conclusion that the records at issue are not public records. We disagree.

The purpose of FOIA is to allow the public to “examine and review the workings of
government and its executive officials.” Thomas, 254 Mich App at 201. Unless public records
are exempt from disclosure under MCL 15.243, they are subject to disclosure under FOIA. MCL
15.232(e)(i) and (ii). A “public record” means “a writing prepared, owned, used, in the
possession of, or retained by a public body in the performance of an official function, from the
time it is created.” MCL 15.232(e). A “public body” includes “[a] county, city, township,
village, intercounty, intercity, or regional governing body, council, school district, special
district, or municipal corporation, or a board, department, commission, council, or agency
thereof.” MCL 15.232(d)(iii). Public records are not insulated from FOIA by their location or
the fact that a private entity created them originally for its own use. See, e.g., Amberg v City of
Dearborn, 497 Mich 28; 859 NW2d 674 (2014) (private businesses’ surveillance videos
collected as evidence by law enforcement personnel were public records because they were used
to support the defendant’s decision to issue a citation).
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Plaintiff contends that the city attorney is defendant’s agent and that the documents that
the city attorney creates, possesses, retains, and uses in the conduct of his work for defendant
belong to defendant, the city attorney’s principal. For this reason, the letters at issue are records
“prepared, owned, used, in the possession of, or retained” by defendant. Plaintiff also contends
that the city attorney performed an “official function” for defendant when he sent or received
each letter in his capacity as city attorney, and each letter involved city business. According to
plaintiff, limiting “official business” to formal decisions of the type reflected in meeting minutes
reads the FOIA statute too narrowly and gives defendant too much discretion in deciding what
constitutes a public record.

Plaintiff’s use of agency principles to argue that the contested documents the city
attorney sent and received while negotiating for the city are public records subject to disclosure
under FOIA is seductive, but it is unsupported by the plain language of the relevant statutes, by
Michigan caselaw, and by the foreign caselaw relied upon by plaintiff.

Absent an ambiguity, the Court may presume that MCL 15.232(e) expresses the
Legislature’s intent that in order for a record to be subject to FOIA, a public body must have
prepared, owned, used, possessed or retained the record in the performance of an official
function. See Ellison, 320 Mich App at 175 (“If the language of a statute is clear and
unambiguous, the plain meaning of the statute reflects the legislative intent and judicial
construction is not permitted.”) The definition of “public body” provided by MCL 15.232(d)(ii1)
does not include officers or employees acting on behalf of cities, townships, and villages. By
contrast, MCL 15.232(d)(i), which provides the definition of “public body” relevant to the
executive branch of state government, does include officers and employees acting on behalf of
the public body. Had the Legislature so intended, it could have included officers or employees,
or agents, in the definition of public body that pertains to cities, townships, and villages. That it
did not indicates the Legislature’s intent to limit “public body” in § 232(d)(iii) to the governing
bodies of the entities listed. This interpretation finds support in the Michigan Supreme Court’s
decision in Breighner v Mich High Sch Athletic Ass’n, 471 Mich 217; 683 NW2d 639 (2004).

At issue in Breighner was whether the Michigan High School Athletic Association
(MHSAA) was a “public body” as defined at MCL 15.232(d). Breighner, 471 Mich at 219. The
plaintiffs argued that the MHSAA was a public body as defined by § 232(d)(iii) because “it acts
as an ‘agent’ for its member schools[.]” Id. at 232. The trial court ruled for the plaintiff on other
grounds, but this Court reversed in a split decision, with the majority rejecting the plaintiffs’
argument that the MHSAA is an ‘agent’ of the state and therefore subject to FOIA under §
232(d)(iii). Breighner, 471 Mich at 224.

Affirming this Court’s decision, the Michigan Supreme Court observed that the majority
and the parties “appear to have assumed that § 232(d)(iii) includes ‘agents’ of enumerated
governmental entities in the definition of ‘public body.” ” Id. at 232. Disagreeing, the Breighner
Court stated that “agent” and “agency” were not the same thing, and that “[h]ad the Legislature
intended any ‘agent’ of the enumerated governmental entities to qualify under § 232(d)(iii), it
would have used that term instead of ‘agency.” ” Id. at 232-233. The Court further noted in a
footnote that it would “defy logic to conclude that any person or entity qualifying as an ‘agent’
of one of the enumerated governmental bodies would be considered a ‘public body’ for purposes
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of FOIA. Id. at 233 n 6. These observations are arguably nonbinding dicta, but we find the
reasoning of the Supreme Court persuasive and consistent with the plain language of §
232(d)(iii) and with Michigan caselaw. See Eyde Bros Dev Co v Eaton Co Drain Comm’r, 427
Mich 271, 286; 398 NW2d 297 (1986); Dye v St. John Hosp and Med Ctr, 230 Mich App 661,
669; 584 NW2d 747 (1998).

Plaintiff argues that the Breighner Court’s holding is irrelevant to the case at bar because
she has never claimed that the city attorney was a public body. Rather, she argues that, because
an agent’s records are the principal’s records, the city attorney’s records are defendant’s records;
thus, to the extent that the city attorney possesses them in the conduct of city business, defendant
possesses them in the performance of an official function. Plaintiff’s argument is unavailing
because it does not circumvent the requirement of § 232(e) that public records are those
prepared, owned, used, possessed or retained in the performance of an official function by the
“public body” and Breighner’s indication that “public body” does not include agents of the
public body. Plaintiff’s argument is also unsupported by caselaw suggesting that for a record to
become a public record subject to FOIA, the record has to be adopted by the public body itself in
one of the ways stated in § 232(e), not simply used, possessed, or retained by someone acting on
behalf of the public body. In Hoffman v Bay City Sch Dist, 137 Mich App 333; 357 NW2d 686
(1984), this Court held that records created by the school district’s attorney during his
investigation of the district’s finance department were not public records because the attorney
reported his findings orally, without at any time sharing the documents in his investigatory file
with the district. Like Hoffman, the records at issue in this case have remained in possession of
the city attorney. There is no evidence suggesting that he has shown them to the city council,
that council members have used them for the basis of a decision, or even that the letters sent and
received have resulted in an agreed-upon proposal that the city attorney could submit for the
council’s consideration.

Plaintiff and his amici contend that Hoffman was wrongly decided. The amici argue that
the Court should have concluded that the attorney’s investigation records were public records,
but that they were exempt under MCL 15.243(g) as attorney-client privilege, subsection (h) as
work product, or subsection (m) as frank communication. Plaintiff contends that Hoffman
should be limited to its facts and that the work of the charter-appointed city attorney on behalf of
the defendant city is qualitatively different from “an internal investigation by a retained attorney
on which no action was taken.” Plaintiff further contends that Hoffman has been superseded by
cases such as MacKenzie v Wales Twp, 247 Mich App 124, 129; 635 NW2d 335 (2001).
Plaintiff relies on MacKenzie for the proposition that “FOIA applies to records in the ‘control’ of
a public body, not just those in its possession” and that “it is the content of the record, not its
location, that determines whether it is a public record.”

We do not believe that MacKenzie has superseded Hoffman; in fact, this Court
distinguished its holding in MacKenzie from that in Hoffman. At issue in MacKenzie was
whether magnetic computer tapes created from tax information provided by two townships and
possessed by a third party at the behest of the defendant townships were public records subject to
disclosure under FOIA. MacKenzie, 247 Mich App at 125-126. The townships used the
magnetic computer tapes created by the third party to generate tax notifications to their
respective property owners. The third party kept the tapes after creating them, but sent the
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documents from which it created the tapes back to the townships. When the plaintiff requested a
copy of the tapes pursuant to FOIA, both townships argued essentially that the tapes were not
subject to release under FOIA because the townships did not possess the tapes.  The trial court
granted summary disposition to the defendants, finding that the tapes “were not ‘records’ as
defined by FOIA because defendants did not create or possess the tapes.” Id.

On appeal, this Court determined that the magnetic computer tapes were public records
because defendants used them to perform the official function of preparing tax notices for
property owners. Id. at 129. Distinguishing the case from Hoffman, the Court observed that the
attorney in Hoffman created and retained information and reported only his opinion of the results
of his investigation to the school board, not the information actually obtained during his
investigation. In MacKenzie, however, the townships had access to the information from which
the computer tapes were created, had provided that information to the third party so it could
create the tapes at issue, used the tapes to send tax notifications to their property owners, and
maintained a measure of control over the tapes. /d. at 130-131. Thus, although in both Hoffman
and MacKenzie, the alleged public records were not in the possession of the relevant public
bodies, the determining factor was not the location of the records at issue, but whether they were
“prepared, owned, used, or retained” by the public bodies in the performance of an official
function. In Hoffman they were not, but in MacKenzie they were.

Plaintiff relies on a number of cases from foreign jurisdictions to contend that records
prepared on behalf of a public body and held remotely are public records subject to FOIA
requests. See In re Jajuga Estate, 312 Mich App 706, 723 n 7; 881 NW2d 487 (2015) (noting,
“[clases from other jurisdictions, although not binding, may be persuasive”). Having reviewed
these cases, we do not find them applicable to the case at bar.

Plaintiff first relies on Nissen v Pierce Co, 183 Wash 2d 863, q 17; 357 P3d 45 (2015).
However, Nissen is inapplicable because it addresses whether work product prepared by an
agency employee is necessarily a record of a state or local agency subject to disclosure under
Washington law. The city attorney in the case at bar is not employed by defendant, and
defendant is not a state agency. Plaintiff also relies on Knightstown Banner, LLC v Town of
Knightstown, 838 NE2d 1127 (Ind App, 2005), and State ex rel Findlay Publishing Co v
Hancock Co Bd of Comm’rs, 80 Ohio St 3d 134; 684 NE2d 1222 (1997), to argue that a public
body’s documents filed in an attorney’s law office are public records subject to disclosure. But,
these cases are distinguishable from the case at bar because the documents involved in
Knightstown Banner and State ex re Findlay Publishing were settlement agreements drafted,
adopted, and used by the public bodies to obtain release from liability during the course of their
respective attorneys’ representation. Knightstown Banner, LLC, 838 NE2d at 1133; State ex re
Findlay Publishing Co, 80 Ohio St 3d at 137. As the trial court noted in the instant case, there is
no evidence that defendant used the letters prepared by its city attorney. Plaintiff’s reliance on
Forum Publishing Co v City of Fargo, 391 NW2d 169 (ND, 1986), is misplaced because the
breadth of North Dakota’s statute guaranteeing public access to records far exceeds that of
Michigan. Under North Dakota law, all records of a public body are public records, without
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regard to whether the public body prepared, owned, used, possessed, or retained them in the
performance of an official function.” This is not the law in Michigan.

Finally, Creative Restaurants, Inc v Memphis, 795 SW2d 672 (Tenn App, 2014),
addresses whether subleases of real property owned by the city in its Beale Street Historic
District and held in the office of the city’s part-time attorney were public records. Creative
Restaurants, Inc, 795 SW2d at 673-674. The city had leased the property to the Beale Street
Development Corporation, which sublet it to a private concern that changed its name to Beale
Street Management, which, in turn, sublet properties to tenants. The subleases benefitted the
city’s development of the property and listed the city as landlord as long as it was not in default.
Id. Under these circumstances, and considering that the city had “financial, cultural, historical
and political interests” in the property, the court held that the subleases qualified as public
records under Tennessee’s Open Records Act. Id. at 678. The court determined that the city’s
integral involvement in the Beale Street property and in the subleasing scheme is what made the
subleases public records. In the present case, plaintiff presented no evidence that defendant is
similarly involved in the two properties that are the subject of the disputed correspondence.

Plaintiff’s foreign cases support her proposition that public records held remotely are
subject to disclosure under FOIA. But they are not instructive on the issue of whether records
prepared, used, and obtained by a city attorney during the course of negotiating issues relevant to
the city’s environmental concerns but not submitted to the city, and with no evidence of the city
having acted on them, are public records under MCL 15.232(e). All of the relevant foreign cases
involve records that the public bodies had somehow used in the performance of an official
function, regardless of whether the public body ultimately possessed the records. Likewise, the
plain language of the relevant statutes defining public record and public body, as well as relevant
Michigan caselaw, do not support plaintiff’s contention that the city attorney’s possession and
use of records in his role as city attorney is tantamount to the public body’s use and possession of
the records in the performance of an official function. Plaintiff’s argument, though appealing, is
ultimately unsuccessful because it represents an expansion of the definition of “public body” and
of “public record” that is unsupported by Michigan law. For these reasons, we affirm the trial
court’s grant of summary disposition to defendant on plaintiff’s FOIA claims. Given our
disposition of this issue, we need not address plaintiff’s argument regarding the inapplicability of
the exceptions to disclosure provided in MCL 15.243.

> NDCC 44-04-18(1) provides:

Except as otherwise specifically provided by law, all records of public or
governmental bodies, boards, bureaus, commissions or agencies of the state or
any political subdivision of the state, or organizations or agencies supported in
whole or in part by public funds, or expending public funds, shall be public
records, open and accessible for inspection during reasonable office hours.
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B. MOTIVE AND INTENDED USE

Plaintiff argues that the trial court abused its discretion by denying her motion to exclude
evidence of her motive and intended use of the requested records. We agree, but conclude that
the error is harmless.

The seminal case addressing the relevance of a party’s intended use of documents
requested under FOIA is Taylor v Lansing Bd of Water and Light, 272 Mich App 200 (2006). At
issue in Taylor was whether MCL 15.243(1)(v) exempted records requested from the Lansing
Board of Water and Light (“BWL”) by the plaintiff on behalf of her best friend, Virginia Cluley,
who was involved in litigation against the BWL. The plaintiff filed a FOIA request for records
that were relevant to Cluley’s case against the BWL, but were unavailable to Cluley pursuant to
MCL 15.243(1)(v).* See Taylor, 272 Mich App at 202. The defendant denied the request,
claiming exemption under MCL 15.243(1)(v) and arguing that plaintiff was acting as Cluley’s
agent to obtain documents to assist her in her case against the BWL. [Id. The trial court
disagreed, denied the defendant’s motion for summary disposition, and ordered the defendant to
produce the requested documents. Defendant appealed.

On appeal, this Court noted that “exemptions must be narrowly construed, and the party
seeking to invoke an exemption must prove that nondisclosure is in accord with the intent of the
Legislature. Id. at 205. The public body asserting the exemption in MCL 15.243(1)(v) has the
burden to prove that it is a party to a civil action involving the requesting party.” Id. Otherwise,
“the public body is afforded no exemption from disclosure based solely on the status of one of
the parties as litigants.” Id. “[I]nitial as well as future uses of information requested under FOIA
are irrelevant in determining whether the information falls within the exemption.” Id. Because
the plaintiff was not a party to the Cluley lawsuit with the BWL, MCL 15.243(1)(v) did not
operate to exempt her request for documents related to the lawsuit. See also Rataj v City of
Romulus, 306 Mich App 735, 752-753; 858 NW2d 116 (2014) (whether the attorney seeking
disclosure of records sought to obtain evidence for another lawsuit was irrelevant); Clerical-
Technical Union of Michigan State Univ v Bd of Trustees of Michigan State Univ, 190 Mich App
300, 303; 475 NW2d 373 (1991) (deeming irrelevant “[t]he initial as well as the future use of the
requested information”).

Although the trial court erred in denying plaintiff’s motion in limine, the error was
harmless with regard to the court’s ultimate decision on plaintiff’s FOIA claim. “An error in the
admission or the exclusion of evidence, [or] an error in a ruling... is not ground for...
vacating, modifying, or otherwise disturbing a judgment or order, unless refusal to take this
action appears to the court inconsistent with substantial justice.” MCR 2.613(A). The trial
court’s ruling that the records at issue are not public records subject to disclosure under FOIA,

* MCL 15.243(1)(v) provides that “[a] public body may exempt from disclosure as a public
record . . . [r]ecords or information relating to a civil action in which the requesting party and the
public body are parties.”
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and this Court’s affirmation of that ruling, renders harmless the trial court’s denial of plaintiff’s
motion in limine.’

Affirmed.

/s/ Jane M. Beckering
/s/ Michael J. Kelly
/s/ Colleen A. O’Brien

> Although plaintiff’s claim that the trial court erred in not granting her motion in limine is

effectively a moot point given our conclusion that the records sought are not public records
under FOIA, plaintiff contends that this issue is relevant to defendant’s motion for fees, which
the trial court took under advisement pending our decision on appeal.
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CHARTER

CITY OF THE VILLAGE OF CLARKSTON

MICHIGAN

JANUARY 13, 1992
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be certified by the Clerk to the Election Commission to be placed upon the
ballot for the next subsequent regular city election,

All petitions filed shall be open to public inspection in the office of
the Clerk.

Withdrawal of a candidate's name from consideration on the ballot must be
made in writing and in conformance with the time allowed by statute.

FORM OF BALIOT

Section 3.10 The ballots for all elections under this Charter shall
conform to the printing and numbering of ballots as required by statute, except
that no party designation or emblem shall appear on any city ballot.

CANVASS OF VOTES

Section 3.11 The Board of Canvassers designated by statute as being
permitted to cities for canvass of votes on candidates and issues shall canvass
the votes of all city elections in accordance with statute,
TIE VOIE

Section 3.12 If in any city election there shall be no choice between
candidates by reason of two (2) or more candidates having received an equal
number of votes, then the determination of the election of such candidate by
lot will be as provided by statute,
RECOUNT

Section 3.13 A recount of the votes cast at any city election for any
office, or upon any propositien, may be had in accordance with statute.

RECALL
Section 3,14 Any elected official may be removed from office by the
electors of the City in the manner provided by statute, A vacancy created by

the recall of any elected official shall be filled in the manner prescribed by
statute.

CHAPTER IV

THE CITY COUNCIL
COUNCIL-MANAGER GOVERNMENT

Section 4.1 The City of the Village of Clarkston shall have the Council -
Manager form of government.
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APPEARANCES:

RICHARD D. BISIC

Kemp Klein

201 West Big Beaver Road
Suite 600

Troy, Michigan 48084
248.740.5698

richard.bisio@kkue.cecn

Appearing on behalf of the Plaintiffs.

JAMES E. TAMM

O'Connor, DeGrazia, Tamm & O'Connor, P.C.
40701 Woodward Avenue

Suite 105

Bloomfield Hills, Michigan 48304
248.433.2000

jetamm@odtlegal.com

Appearing on behalf of the Defendant.

ALSC PRESENT:

Susan Bisio
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Bloomfield Hills, Michigan
Thursday, July 28, 2016
10:11 a,m,

CAROL EBERHARDT,
was thereupon called as a witness herein, and after
having first been duly sworn to testify to the truth,
the whole truth and nothing but the truth, was
examined and testified as follows:
EXAMINATION

BY MR, BISIO:

Qs Good morning, Carol. Is Mr. Tamm representing you
individually as distinguished from representing the
city?

A, No.

MR, TAMM: Well, she 1s not a lawyer.
That's a legal question, and I am representing her.

MR. BISIO: As an individual?

MR. TAMM: Yes. She 1s an emplcyee of the
city and she is here as a city representative. She is
not here in her individual capacity.

MR. BISIO: Okay.

BY MR. BISIQ:

Q. And you are city manager of the City of the Village of

Clarkston; is that correct?

/SIENENSTOCK
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re: water table re: 148 North Main. Do you see that?
Yes,
Who is Neil Wallace?
He is Curt Catallo's attorney.
And 148 North Main, at this time in January 2015, was
proposed te be developed into a coffee shop by Curt
Catallo's company; correct?
Yes.
And Neil Wallace was representing Mr. Catailo or his
company with regard to that development; 1s thart
correct?
Yes.
To your knowledge, does this correspondence involve
any trade secrets?
I have no knowledge.
Does it involve commercial or financial information?
I have n¢ knowledge.
Do you know what a public body is?
I believe so.
Is Neil Wallace a public body?
MR. T&MM: Objection, form and foundation.
MR. BISIO: What's your objection to the
form?
MR. TAMM: It calls for a legal conclusion

on the part of this witness.
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MR, BISIO: She has already Llestifled Lhat
she knows what a public body is.
MR. 1T'AMM: That's not true, Mr. Bisio. She

said she thinks she knows.

MR. BISIO:

Can you answer the question, please? Is Neil Wallace
a public body?

I have no idea.

During the time that this was occurring on January
30th, 2C15, was Neil Wallace a member of a puklic
body?

I don't know.

Was he representing a public¢ body?

I don't know.

To your knowledge, was he representing anyone other
than Curt Catallo or Curt Catallo's company with
regard to 148 North Main?

I don't know.

Let's look at Exhibit 3, the first page. The first
entry under 2-4-2015 refers to correspondence from
John Cecil at HRC re: having developer provide
correspondence from MDEQ re: any impacts to the
existing contamination plume; NPDES permit waiver is
fine, re: 148 North Main Street.

Do you know who John Cecil is?
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Yes, he does.
Adjacent to that building, there is a walkway and
steps that go from Main Street down to the city's
parking lot off of Depot Road; is that correct?
Yes.,
And cculd that be the steps and walkway that this
correspondence was referring to?
Where is it at? I don't see it.
Ch, shoveled. I thought you said leveled.
MS. BISIO: That's a big difference.

THE WITNESS: Yes.

BY MR. BISIO:

Q.

o0 r 0

So now that we have clarified it, this is related to
shoveling steps and walkways. Do you remember what
this issue was about?

Yes.

What was it about?

Mr. Wallace did not like the timing of when we
shoveled and de-iced the steps.

Are those city property?

No, they are not.

Why would the city be shoveling and de-icing them?
Apparently, years agc, some deal was struck between
Neil and the city that we would maintain the steps in

the winter.
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Let's go on to Exhibit 4, page 2. The first entry for
March 23rd, 2015, refers to correspondence from Neil
Wallace re: indemnity for storm water system re: 148
North Main.

To your knowledge, did that involve any
trade secrets?

MR. TAMM: Objection to form and
foundation.

No.

BY MR. BISIO:

To your knowledge, did that correspondence invclve any
commercial or financial information?
I have no knowledge,
Do you know if Neil Wallace requested any of his
correspondence or e-mails with Tom Ryan be kept
confidentiai?z
I don't know.
Let's go te page 3 of Exhibit 4, The third entry
under March 26th, 2015, the first correspondence to
Neil Wallace re: did HRC receive a copy of the revised
groundwater mounding analysis; working on indemnity
agreement.,

To your knowledge, did that correspondence
involve any trade secrets?

I have no knowledge.
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the city. I tell him toc do what he needs to do
between the parties, and bring back a recommendation
at some point. T do not request a copy of all of the
letters. As far as I am concerned, that's
confidential between him and the person that he is
negotiating with. That's the process that T use each
time something comes up which requires a contract
negotiation,
And is that the process that applied for Mr. Ryan's
exchanges with Neil Wallace regarding 148 North Main?
It is typically always the process.
And that is the process that applied to Mr. Ryan's
exchanges with Jeffrey Leib regarding the property at
Main and Walden?
Yes.
I want to be clear about this confidentiality. You
didn't make any promises that anything would be kept
confidential; is that right?

MR, TAMM: Objection to form.

Any promises to who?

BY MR. BISIO:

July 28,
1
2
3
4
5
6
7
8
9 Q.
10
11 A.
12 Q.
13
14
15 A.
16 Q.
17
18
19
20 A,
21
22 Q.
23 A
24 Q.
25

Neil Wallace or Jeff Leib?
No.
Or anybody else regarding the documents that we went

Lhrough here today?
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Correct.

So that each of the contested records involving
communications to and from Neil Wallace are not
communications within a public body or between public
bodies, is that correct?

That would be correct.

Does that apply as well to communications to and from
Jeffrey Leib?

It would.

MR, TAMM: I'm just going to object that
you're mischaracterizing the record. We've not raised
this as an affirmative defense, either of the matters
that you're inguiring about, so it's a
mischaracterization cof the record.

MR. BISIO: Well, if you want to stipulate
that the city is not claiming a frank communications
privilege exemption, I'll move on, but the city did
extensively brief that in its -- it raised it in its
respoase to summary disposition and it raised it in
its Court of Appeals brief, so I'll readily
acknowledge that you haven't pled it and 1t should be
waived, but you put it in two different briefs. Are
you saying now the city is not geing to rely on that?

MR. TAMM: You said it was raised as an

affirmative defense and it's not been raised as an
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A1l right. You said Jeff Leib -- you
specifically remember I think Jeff Leib asked you to
keep things confidential, is that correct?

Yes, he did.

Who did he represent?

He represented Bob Roth and Ed Adler cf Lehman
Investment,

And the subject of your discussions with him was the
preoperty at Walden and Main, is that correct?

Yes, sir, mm-hum, yes.

And the tree cutting and the change in topography that
occurred there?

Correct.

Tell me hcw it came about that there was some
discussion abcut confidentiality with him.

He requested that in -- we had a meeting at the -- at
Mr. Adler and Mr, Roth's cffice, and we were talking
about trying to come to a resolution of the matter, so
he sent me a proposal which he reguested initially be
kept confidential, so I did, and then eventually
things -- we were in discussion trying to resolve it
and then things broke down, and it never went any
further until probably a year later when it did get
resolved. So it stopped and then it picked up again

about a year later and finally got resolved. There's
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obligation to honor his request until and unless we
come to an agreement which I can then present to my
client.

What rule of ethics imposes that opligation on you?

I think in fair dealing with brother counsel --
brether or sister counsel. I mean, if somebody says I
need Lo talk to you about this, keep it cenfidential
for the time being, and I say ockay, and we talk about
it as lawyers. Otherwise, I don't think my word means
much if I'm not going to keep it confidential if
there's no reason not to, and in this case I didn't
find any reason that I should disclose it at his
request because we were still talking preliminarily
about trying to resolve the issue.

Okay. You explicitly remember this with regard to
your communications with Jeff Leib. Do you have any
memory with regard to your communications with Neil
Wallace about any promises of confidentiality?

As I said before, not specifically.

What did you do to prepare for your deposition?

I reviewed -~ I spoke with Mr. Tamm. I reviewed some
notes from Mr. Luginkski and Carol Eberhardt's
deposition. I tried to review some of the file,
reviewed my responses to the -~ two responses I sent,

which are the two exhibits we have here, Exhibits 1
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MR. BISIO: Not once you give it to a
witness to refresh their recollection or to prepare
for a deposition.

MR. TaAMM: I didn'l --

MR. BISIO: That's something that the judge
will have to decide.

THE WITNESS: Just to make it clear, I
reviewed it because it came to me as correspondence to
the insurance company. That's all.

MR. BISIQO: Ckay. 1 don't have any other
questions.

MR. TAMM: I have a couple.

EXAMINATION

BY MR. TAMM;

Q.

What e-mail address do you send and receive
information from when you're dealing on behalf of the
City of the village of Clarkston?

Well, 1 had a former e-mail address. It was an AOL
address which got hacked a couple years ago so I
changed it. The e-mail address I use is my own
address, Sylvan Law, S-Y-L-V-A-N, law, TR, for Tom
Ryan, at Gmail dot com.

Have you ever had an e-mail address at the Village of
Clarkston?

No.
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STATE OF MICHIGAN

COURT OF APPEALS

LEE A. JOHNSTON, NEIL MCLAUGHLIN, JR., UNPUBLISHED
and RICHARD HLAVACEK, February 24, 2004

Plaintiffs-Appellants,

\Y; No. 244454
Midland Circuit Court
ASHBY DRAIN DISTRICT, DOUGLAS ENQOS, LC No. 01-004039-Cz

and MIDLAND COUNTY,

Defendants-Appellees.

Before: Sawyer, P.J., and Saad and Bandstra, JJ.
PER CURIAM.

Plaintiffs appeal as of right from an order that granted summary disposition to defendants
under MCR 2.116(C)(10).> We affirm.

The underlying lawsuit involved a Freedom of Information Act (FOIA) request made to
the drain commissioner for notes he prepared regarding the Ashby Drain. Despite the drain
commissioner’s refusal, the trial court ordered him to disclose some of the notes and it awarded
attorney fees as sanctions to the prevailing plaintiffs. Midland County paid the sanctions and
then charged the drainage district for the FOIA costs. Plaintiffs here allege that the drainage
district is not the appropriate governmental entity to be responsible for payment of FOIA
sanctions.

Sanctions for failing to prevail in defending a FOIA action are provided under MCL
15.240:

(6) If a person asserting the right to inspect, copy, or receive a copy of all
or aportion of apublic record prevailsin an action commenced under this section,
the court shall award reasonable attorneys fees, costs, and disbursements. If the

1« A motion for summary disposition under MCR 2.116(C)(10) is properly granted if, there being
no genuine issue of material fact, the moving party is entitled to judgment as a matter of law.”
Mahnick v Bell Co, 256 Mich App 154, 157; 662 NW2d 830 (2003).
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person or public body prevailsin part, the court may, in its discretion, award all or
an appropriate portion of reasonable attorneys fees, costs, and disbursements.
The award shall be assessed against the public body liable for damages under
subsection (7).

(7) If the circuit court determines in an action commenced under this
section that the public body has arbitrarily and capriciously violated this act by
refusal or delay in disclosing or providing copies of a public record, the court
shall award, in addition to any actual or compensatory damages, punitive damages
in the amount of $500.00 to the person seeking the right to inspect or receive a
copy of a public record. The damages shall not be assessed against an individual,
but shall be assessed against the next succeeding public body that is not an
individual and that kept or maintained the public record as part of its public
function. [MCL 15.240(6-7).]

The parties agree that the drainage district is a “public body,” MCL 280.5, MCL 15.232(d)(iii)
and (iv), and that the drain commissioner, as an individual, is not personally liable for the
sanctions, MCL 15.240(7). Therefore, sanctions must “be assessed against the next succeeding
public body that is not an individual and that kept or maintained the public record as part of its
public function.” Id.

The drain commissioner is an officer for the drainage district, not for the county. Brooks
v Oakland Co, 268 Mich 637, 639; 256 NW 576 (1934). Furthermore, absent misfeasance or
malfeasance, a drainage district is statutorily “responsible for and liable for all acts and defaults’
of the drain commissioner. MCL 280.25. The parties agree that the relevant records were made
by the drain commissioner on behalf of and pertaining to the drainage district. No misfeasance
or malfeasance has been alleged in the preparation of those records. Although there is no
evidence directly stating where the records were physically located, the drain commissioner was
acting in his role as an officer of the drainage district, and therefore, the drainage district is the
“public body . . . that kept or maintained the public record as part of its public function.” MCL
15.240(7). Under the FOIA, the drainage district is thus the appropriate “ next succeeding public
body” against which sanctions “shall be assessed.” 1d.

Plaintiffs argue that, because the drain commissioner did not entirely prevail in the FOIA
suit and, therefore, was found to have improperly refused to disclose the records, he committed
misfeasance or malfeasance under the terms of the Drain Code. Under MCL 280.25, the
drainage district would be statutorily exempt from liability for the drain commissioner’s
allegedly wrongful act. However, the Drain Code does not determine liability for FOIA
sanctions. The FOIA determines liability for FOIA sanctions, based on a determination of the
“public body . . . that kept or maintained the public record as part of its public function.” MCL
15.240(7). The Drain Code establishes that the drainage district was the public body that is
responsible for the FOIA sanctions because the notes concerned the district, not the county. The
drain commissioner challenged the disclosure of his notes under FOIA and these notes pertained
to the drainage district, not the county. The drain commissioner thus acted in his capacity as an
officer for the drainage district in regard to the FOIA dispute over his notes.
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Johnson v. Ashby Drain, Court of Appeals Docket 244454
Unpublished Per Curium Opinion, 02/24/2004

/s David H. Sawyer
/s/ Henry William Saad
/s/ Richard A. Bandstra
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STATE OF MICHIGAN

COURT OF APPEALS

JAMES AMBERG, UNPUBLISHED
March 25, 2014
Plaintiff-Appellant,

v No. 311722
Wayne Circuit Court
CITY OF DEARBORN and CITY OF LC No. 12-002188-CZ

DEARBORN POLICE DEPARTMENT,

Defendants-Appellees.

Before: BECKERING, P.J., and STEPHENS and RIORDAN, JJ.

PER CURIAM.

Plaintiff appeals as of right an order granting summary disposition to defendants in this
Freedom of Information Act (FOIA), MCL 15.231 et seq., action. We affirm.

Plaintiff first argues that the trial court erred in granting defendants’ motion for summary
disposition. We disagree.

Generaly, an issue must have been raised before, and addressed and decided by, the trial
court to be preserved for appellate review. Hines v Volkswagen of America, Inc, 265 Mich App
432, 443; 695 NW2d 84 (2005). Defendants argued in the trial court that the videos were not
public records. Although the trial court failed to specifically conclude that the videos were not
public records, the trial court implicitly came to this conclusion. Therefore, the issue regarding
public recordsis preserved for review.

However, plaintiff’s claim that the trial court granted summary disposition in favor of
defendants because he could have obtained the videos through subpoena is unpreserved. See
Hines, 265 Mich App at 443. No party argued this claim in their respective briefs in the trial
court. In addition, the trial court did not base its ruling on the premise that plaintiff’s claim was
moot or that his claim was proper under Brady v Maryland, 373 US 83; 83 SCt 1194; 10 L Ed
2d 215 (1963), rather than FOIA. Therefore, plaintiff’s claims regarding mootness and Brady
are also unpreserved. 1d.

Defendants moved for summary disposition pursuant to MCR 2.116(C)(8) and (10). The
trial court granted defendants' motion for summary disposition, but did not specify under which
subpart. After reviewing the record, we conclude that the trial court granted summary
disposition pursuant to MCR 2.116(C)(10) because it considered evidence outside of the

-1-
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pleadings. Thus, we confine our anaysis to that which is normally applied to a MCR
2.116(C)(10) motion. See Spiek v Michigan Dept of Transp, 456 Mich 331, 338; 572 NW2d 201
(1998).

“This Court . . . reviews de novo a trial court’s legal determination in a FOIA case.”
Hopkins v Duncan Twp, 294 Mich App 401, 408; 812 NW2d 27 (2011). This Court also reviews
de novo a trial court’s determination on a motion for summary disposition. Hill v Sears,
Roebuck and Co, 492 Mich 651, 659; 822 NwW2d 190 (2012). A motion for summary disposition
under MCR 2.116(C)(10) tests the factual sufficiency of the complaint. Corley v Detroit Bd of
Ed, 470 Mich 274, 278; 681 NW2d 342 (2004). This Court reviews the motion by considering
“the pleadings, admissions, and other evidence submitted by the parties in the light most
favorable to the nonmoving party.” Douglas v Allstate Ins Co, 492 Mich 241, 256; 821 NW2d
472 (2012). “This Court considers only the evidence that was properly presented to the trial
court in deciding the motion.” Lakeview Commons v Empower Yourself, 290 Mich App 503,
506; 802 Nw2ad 712 (2010). “Summary disposition is appropriate if there is no genuine issue
regarding any material fact and the moving party is entitled to a judgment as a matter of law.”
Douglas, 492 Mich at 256. “There is a genuine issue of material fact when reasonable minds
could differ on an issue after viewing the record in the light most favorable to the nonmoving
party.” Lakeview Commons, 290 Mich App at 506 (internal quotations and citation omitted).

This Court reviews plaintiff’s unpreserved claims for plain error affecting his substantial
rights. See Lenawee Co v Wagley, 301 Mich App 134, 164-165; 836 NwW2d 193 (2013).

Plaintiff argues that the trial court erred in concluding that the videos were not public
records under FOIA. We disagree.

MCL 15.231(2) provides:

It is the public policy of this state that all persons, except those persons
incarcerated in state or local correctional facilities, are entitled to full and
complete information regarding the affairs of government and the official acts of
those who represent them as public officials and public employees, consistent
with this act. The people shall be informed so that they may fully participate in
the democratic process.

“The FOIA provides that ‘a person’ has a right to inspect, copy, or receive public records upon
providing a written request to the FOIA coordinator of the public body.” Detroit Free Press, Inc
v Southfield, 269 Mich App 275, 290; 713 NW2d 28 (2005). “Under FOIA, a public body must
disclose all public records that are not specifically exempt under the act.” Hopkins, 294 Mich
App at 409, citing MCL 15.233(1) and Coblentz v City of Novi, 475 Mich 558, 571, 573; 719
NW2d 73 (2006).

MCL 15.232(e) defines “public record” asfollows:

“Public record” means a writing prepared, owned, used, in the possession of, or
retained by a public body in the performance of an official function, from the time
itiscreated. Public record does not include computer software. This act separates
public recordsinto the following 2 classes:

-2
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(i) Those that are exempt from disclosure under section 13.

(ii) All public records that are not exempt from disclosure under section 13 and
which are subject to disclosure under this act.

A “writing” includes a “means of recording or retaining meaningful content.” MCL 15.232(h);
Hopkins, 294 Mich App at 409. “A writing can become a public record after its creation if
possessed by a public body in the performance of an official function, or if used by a public
body, regardless of who prepared it.” Hopkins, 294 Mich App at 409.

Plaintiff contends that the videos became public records once defendants came into
possession of them. However, mere possession of arecord by a public body does not render it a
public record. See id. at 409-410. Rather, the record must be used or possessed in the
performance of an official function to be a public record. Id. Plaintiff has presented no record
evidence to support the conclusion that the videos were used in the performance of an officia
function. However, it is clear that the records were subpoenaed in the course of the officia
function of the prosecutor’s office. It is equally clear that the videos were equally available to
the defense through the same mechanism and that the documents were potentially a part of the
discovery in the underlying criminal case.

However, contrary to plaintiff’s claim, it is at best unclear as to the basis of the court’s
ruling. After alengthy colloquy, the court indicated that based upon the arguments and briefs it
was granting summary disposition. A remand would be appropriate to ascertain the basis of the
ruling but for the fact that the plaintiff has all of the requested records and that attorney fees and
costs would not have be awarded for reasons stated below.

Plaintiff argues that the trial court abused its discretion in denying additional discovery.
We disagree. “This Court reviews atrial court’s decision to grant or deny discovery for an abuse
of discretion.” Shinkle v Shinkle (On Rehearing), 255 Mich App 221, 224; 663 NW2d 481
(2003).

The purpose of discovery in this case would have been to uncover an additional video.
The record does not support plaintiff’s claim that an additional video existed. On appeal,
plaintiff merely argues that an additional video exists based on an alleged assertion by
defendants in a “supplemental brief.” To the contrary, the record supports the conclusion that
plaintiff made this assertion in the trial court based solely on his own review of the videos that
were disclosed by defendants. Thus, the trial court did not abuse its discretion in denying
plaintiff’s request for additional discovery based on conjecture. See Augustine v Allstate Ins Co,
292 Mich App 408, 419-420; 807 Nw2ad 77 (2011) (“Michigan's commitment to open and far-
reaching discovery does not encompass fishing expeditions. Allowing discovery on the basis of
conjecture would amount to allowing an impermissible fishing expedition.”) (internal quotation
marks, citations, and brackets omitted).

Plaintiff argues that the trial court erred in not awarding him costs, attorney fees, and
punitive damages. We disagree.
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This Court reviews de novo questions of law such as statutory interpretation. Meredith
Corp v City of Flint, 256 Mich App 703, 711-712; 671 NW2d 101 (2003). This Court reviews
for clear error the circuit court’ sfindings of fact. 1d. at 712.

MCL 15.240(6) provides:

If aperson asserting the right to inspect, copy, or receive a copy of all or a portion
of a public record prevails in an action commenced under this section, the court
shall award reasonable attorneys' fees, costs, and disbursements. If the person or
public body prevails in part, the court may, in its discretion, award al or an
appropriate portion of reasonable attorneys fees, costs, and disbursements.

The first requirement for an award of attorney feesin a FOIA action is that the party “‘ prevails
in its assertion of the right to inspect, copy, or receive a copy of all or a portion of a public
record.” Local Area Watch v City of Grand Rapids, 262 Mich App 136, 149; 683 NW2d 745
(2004). “The test is whether: (1) the action was reasonably necessary to compel the disclosure;
and (2) the action had the substantial causative effect on the delivery of the information to the
plaintiff.” 1d. at 149-150 (citations and quotation marks omitted).

MCL 15.240(7) provides:1

If the circuit court determines in an action commenced under this section that the
public body has arbitrarily and capriciously violated this act by refusal or delay in
disclosing or providing copies of a public record, the court shall award, in
addition to any actual or compensatory damages, punitive damages in the amount
of $500.00 to the person seeking the right to inspect or receive a copy of a public
record. The damages shall not be assessed against an individual, but shal be
assessed against the next succeeding public body that is not an individual and that
kept or maintained the public record as part of its public function.

Here, plaintiff failed to meet the first requirement of proving that a FOIA claim was reasonably
necessary to obtain the records. As noted earlier, the defendant could have also subpoenaed the
records form the third party and had the ability to obtain them through discovery in the criminal
case. Likewise, plaintiff has not made any claim in his brief that defendants arbitrarily and
capricioudly violated the act. Rather, plaintiff merely asserts that he was entitled to attorney fees,
costs, and punitive damages. “It is not enough for an appellant to ssmply announce a position or
assert an error in his or her brief and then leave it up to this Court to discover and rationalize the
basis for the claims, or unravel and elaborate the appellant’s arguments, and then search for
authority either to sustain or reject the appellant’s position.” DeGeorge v Warheit, 276 Mich
App 587, 594-595; 741 NW2d 384 (2007).

Affirmed.

/s/ Cynthia Diane Stephens
/s/ Michael J. Riordan
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If this opinion indicates that it is “FOR PUBLICATION, ” it is subject to
revision until final publication in the Michigan Appeals Reports.

STATE OF MICHIGAN

COURT OF APPEALS

PETER BORMUTH, UNPUBLISHED
October 15, 2019
Plaintiff-Appellant/Cross-Appellee,

v No. 347449
Jackson Circuit Court
CITY OF JACKSON, LC No. 18-001387-CZ

Defendant-Appellee/Cross-
Appellant.

Before: REDFORD, P.J., and JANSEN and LETICA, JJ.

PER CURIAM.

In this action brought pursuant to Michigan’s Freedom of Information Act (FOIA), MCL
15.231 et seq., plaintiff, Peter Bormuth, acting in propria persona, appeals the order granting
summary disposition in favor of defendant, the City of Jackson, under MCR 2.116(C)(10).
Defendant cross-appeals, arguing that the trial court erred by denying defendant’s request for
costs and attorney fees on account of the frivolous nature of plaintiff’s civil action. We affirm.

I. RELEVANT FACTUAL BACKGROUND

This case arose out of a complaint filed by plaintiff where he claimed that defendant
violated the FOIA when it failed to produce text messages allegedly sent between Mayor Derek
Dobies and Nikki Joly, a local community activist, in response to plaintiff’s FOIA request for
“[a]ll text messages” between those two individuals. In a written response, defendant’s FOIA
manager explained that “Mayor Dobies determined that he has no text messages that qualify as a
public record” and that he “did not communicate with Ms. Joly in his official capacity as a City
Councilmember or Mayor via text message.” Defendant provided a Certification of
Nonexistence stating that defendant’s attorney attempted to locate the requested documents and
that “such does not exist or cannot be located using the description provided.” Plaintiff appealed
defendant’s determination to the city manager. Defendant’s city manager explained in another
written response that defendant “has no choice but to deny your appeal as we do not have records
that match your request under the Freedom of Information Act.” The city manager further
explained, “[a]s you suggested in your appeal, emails and text messages that are personal in
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nature and do not involved work related function by a public official, do not qualify as public
records and are not required to be remitted to the City.”

Plaintiff filed a complaint in the circuit court claiming defendant violated the FOIA by
failing to produce the text messages between Mayor Dobies and Joly in response to his February
22, 2018 FOIA request. In claiming that defendant violated the FOIA, plaintiff asserted that he
“does not believe Derek Dobies when he states that none of his text messages with Nikki Joly
involve public business” and asked that the trial court review in camera any text messages
between the two individuals to ascertain whether any of the messages constituted public records
subject to FOIA. In support of his claim that text messages sent on private electronic devices are
nevertheless subject to disclosure under state public record laws if they pertained to public
business, plaintiff cited cases from California and Washington, as well as an opinion of the
Ilinois Attorney General’s Public Access Bureau.'

Defendant moved for summary disposition under MCR 2.116(C)(10), asserting that it did
timely, appropriately, and completely respond to plaintiff’s FOIA request. Defendant sought
dismissal of plaintiff’s complaint with prejudice, as well as attorney fees and costs. In support of
its motion, defendant attached an affidavit by Mayor Dobies, where Mayor Dobies averred, in
relevant part:

4. While I do not retain personal text messages, I conducted a thorough
and diligent search of my saved text messages. I have checked all of my backups
to locate any text messages that may have been saved, however, I did not locate
any texts from Nikki Joly in those backups.

5. Further, on November 2, 2017 I was the victim of automobile theft and
my old phone, its accessories, and some other personal effects were stolen at that
time as they were contained within my vehicle. I filed a police report and the
incident number was 497-34157-17. Any text messages or other public records
contained physically on that device are no longer in my possession.

6. As I understand Plaintiff’s lawsuit, he has taken issue with the fact that
no text messages have been produced. I have made diligent search, and I do not
have any official text messages between myself and Nikki Joly in my possession.

' For additional context, we note that plaintiff’s complaint raised the possibility that Mayor
Dobies, a former councilperson, was involved in some form of conspiracy with Joly to win his
election as mayor. The theory related to the mayor’s support for the enactment of a
nondiscrimination ordinance following an “outpouring of community support” after a fire
destroyed Joly’s home. According to plaintiff, both Joly and Mayor Dobies, working together,
initially claimed that the fire was a hate crime. Subsequently, law enforcement determined that
Joly herself was responsible for the fire and charged her with first-degree arson. Although he
admits that there is no direct evidence supporting such a claim, it is plaintiff’s position that the
text messages he seeks “could show a conspiracy” between Mayor Dobies and Joly.

-
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In response, plaintiff continued to assert that the trial court had the authority to order that
defendant produce the text messages so that it could review for itself the text messages for
references to the nondiscrimination ordinance or “other matters of City business subject to
FOIA.” Further, plaintiff argued that Mayor Dobies’s affidavit “clearly shows a lack of good
faith” and that under the FOIA, Mayor Dobies “had a responsibility to contact the former server
for his stolen phone and retrieve any text messages between [him] and Nikki Joly that are public
records.”

Ultimately, the trial court determined that plaintiff should not “just have to accept”
defendant’s certification of nonexistence and that plaintiff was “entitled to know some answer,
develop a little bit of discovery about that in the courtroom or by way of deposition.” Defendant
agreed to make Mayor Dobies available for an evidentiary hearing in lieu of a deposition.
Accordingly, the trial court permitted plaintiff “to at least be able to explore” the issue of the
stolen phone and the ability to recover any data.

At the evidentiary hearing, Mayor Dobies testified consistent with his affidavit.
Following his testimony, the trial court concluded that plaintiff had “a fair opportunity” to
explore “the nature of the phone, whether it was public or private,” and “what ultimately
happened to the phone, whether there was any capability to even retrieve this information.” The
trial court concluded that the evidence established that the sought-after text messages did not
exist. Accordingly, the trial court held that it did not “even have to make the ruling on the public
versus the private phone” because it appeared that there was no genuine issue of material fact as
to whether defendant could even produce the text messages for disclosure. The trial court denied
defendant’s request for attorney fees, concluding that attorney fees are “normally absorbed by
each side” and that it did not believe that plaintiff was acting in bad faith. This appeal followed.

II. STANDARD OF REVIEW

“[T]he proper interpretation and application of [the] FOIA is a question of law that we
review de novo.” Rataj v Romulus, 306 Mich App 735, 747; 858 NW2d 116 (2014). “[T]he
clear error standard of review is appropriate in FOIA cases where a party challenges the
underlying facts that support the trial court’s decision.” Herald Co, Inc v Eastern Mich Univ Bd
of Regents, 475 Mich 463, 472; 719 NW2d 19 (2006). “Clear error exists only when the
appellate court is left with the definite and firm conviction that a mistake has been made.” Id. at
471 (quotation marks and citation omitted). This Court reviews a trial court’s discretionary
determination for an abuse of discretion and cannot overturn the trial court’s decision unless it
falls outside the range of principled outcomes. Id. at 472.

III. PLAINTIFF’S FOIA CLAIMS

Plaintiff argues on appeal that the trial court erroneously granted summary disposition in
favor of defendant because Mayor Dobies could have recovered the missing text messages
directly from Verizon, his service provider, and that text messages relating to public business
remain subject to FOIA requests even if exchanged on a private cell phone.

Initially, we believe that plaintiff mischaracterizes the trial court’s decision below. The
trial court granted summary disposition only after concluding that plaintiff failed to create a

3.
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genuine issue of material fact as to whether defendant could produce any text messages
responsive to his FOIA request. The trial court did not consider the relevance of Mayor Dobies’
use of a private cell phone, or whether he ever conducted public business using that phone.
Because the trial court did not address or decide the circumstances in which private text
messages can constitute public records, we decline to consider that issue for the first time on
appeal. See Mouzon v Achievable Visions, 308 Mich App 415, 419; 864 NW2d 606 (2014). We
instead focus on the crux of plaintiff’s argument; that the trial court erred by granting summary
disposition because there was a genuine issue of fact concerning the recoverability of text
messages responsive to plaintiff’s FOIA request. Plaintiff argues that Mayor Dobies’ testimony,
that he “can’t recall” whether he “back[ed] up” the data on his stolen phone was on iTunes or
iCloud, created a genuine issue of disputed fact as to the existence of responsive public records.
We disagree.

In Coblentz v Novi, 475 Mich 558, 568-569; 719 NW2d 73 (2006), our Supreme Court
held that where the public body denies the existence of any records and provides evidence
supporting that position, the burden to avoid summary disposition shifts to the plaintiff to
produce countering evidence. In this case, defendant attached an affidavit from Mayor Dobies
stating that he “conducted a thorough and diligent search of [his] text messages” and “checked
all of [his] backups to locate any text messages that may have been saved” but “did not locate
any texts from Nikki Joly in those backups.” Mayor Dobies further averred that he did “not have
any official text messages between [himself] and Nikki Joly in [his] possession.”

In the interest of fairness, the trial court gave plaintiff an opportunity to directly examine
Mayor Dobies on this precise issue. During an evidentiary hearing, Mayor Dobies testified that
his phone was stolen out of his truck, and that he went to an AT&T store, a Verizon store, and an
Apple store in an attempt to transfer any data from his old phone to his new phone. However,
sales clerks at all three stores “indicated that they couldn’t do that.” Moreover, Mayor Dobies
testified that he completed “a diligent search of what [he had] on [his] computer and [that he did
not] have any [text messages] that would be considered public documents” for the period in
question. This testimony was consistent with his affidavit.

Despite having an opportunity to develop and introduce additional evidence, plaintiff was
unable to present any proofs that defendant retained any text messages responsive to plaintiff’s
FOIA request. “If a record does not exist, it cannot be produced.” Coblentz, 475 Mich at 568;
Easley v Univ of Mich, 178 Mich App 723, 725; 444 NW2d 820 (1989) (“[L]ogic dictates that
the public body have in its possession or control a copy of the document before it can be
produced or before a court can order its production.”’). Notably, in his briefing on appeal,
plaintiff even admits that he “does not know what information those lost text messages contain.”
Without any factual support contradicting Mayor Dobies’s affidavit and testimony, we cannot
conclude that the trial court erroneously granted summary disposition in favor of defendant. See
Coblentz, 475 Mich at 570; Hartzell v Mayville Comm Sch Dist, 183 Mich App 782, 787; 455
NW2d 411 (1990) (“We would concede that the nonexistence of a record is a defense for the
failure to produce or allow access to the record.”).
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IV. DEFENDANT’S CLAIM FOR ATTORNEY FEES AND COSTS

On cross-appeal, defendant argues that the trial court erred by refusing to award attorney
fees and costs. We disagree.

As a general rule, “Michigan follows the ‘American rule’ with respect to the payment of
attorney fees and costs.” Haliw v Sterling Hts, 471 Mich 700, 706; 691 NW2d 753 (2005).
“Under the American rule, attorney fees generally are not recoverable from the losing party as
costs in the absence of an exception set forth in a statute or court rule expressly authorizing such
an award.” Id. at 707. In this case, defendant sought—and the trial court denied—an award of
attorney fees pursuant to MCL 15.240(6), MCL 600.2591, and MCR 2.114.2

A. MCL 15.240(6)
MCL 15.240(6), which is part of FOIA, provides:

If a person asserting the right to inspect, copy, or receive a copy of all or a
portion of a public record prevails in an action commenced under this section, the
court shall award reasonable attorneys' fees, costs, and disbursements. If the
person or public body prevails in part, the court may, in its discretion, award all
or an appropriate portion of reasonable attorneys' fees, costs, and disbursements.
The award shall be assessed against the public body liable for damages under
subsection (7). [Emphasis added.]

The decision to award reasonable attorney fees and costs in a FOIA action where the plaintiff
does not fully prevail “is entrusted to the sound discretion of the trial court.” See Estate of Nash
by Nash, 321 Mich App at 606 (quotation marks and citation omitted). “An abuse of discretion
occurs when the trial court's decision is outside the range of reasonable and principled
outcomes.” Estate of Nash by Nash v Grand Haven, 321 Mich App 587, 605; 909 NW2d 862
(2017).

In this case, the trial court recognized that “sometimes citizen investigations are a good
thing and warranted under certain circumstances, necessary.” Notably, although not sworn
testimony, plaintiff informed the trial court that he personally witnessed Joly receive a text
message from Mayor Dobies concerning the nondiscrimination ordinance, giving him a
legitimate basis to question defendant’s denial of responsive records. Likewise, defendant’s
initial response that the documents did not exist was, at best, equivocal because defendant’s
response changed over time. Although defendant’s briefing is vague regarding this point, it does
not appear that Mayor Dobies ever denied that he conducted public-related business subject to
the FOIA on his private cell phone, but simply maintained that the records no longer existed
because of the theft of the phone. Accordingly, we see no error in the trial court’s determination
that plaintiff did not act in bad faith. We reject defendant’s attempt to cast aspersions against

> MCR 2.114 was repealed by our Legislature, effective September 1, 2018. The existing
language transferred to MCR 1.109.
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plaintiff as a “frequent litigant” who is never sanctioned when his claims are dismissed and that
“there is no deterrent” against him continuing to do so. Plaintiff’s identity or the intended use for
any information obtained is an irrelevant consideration. See Taylor v Lansing Bd of Water and
Light, 272 Mich App 200, 205; 725 NW2d 84 (2006). More importantly, defendant’s
“deterrence” argument is utterly incompatible with the purpose of FOIA “to provide to the
people of Michigan ‘full and complete information regarding the affairs of government and the
official acts of those who represent them as public officials and public employees,’ thereby
allowing them to ‘fully participate in the democratic process.” ” Amberg v Dearborn, 497 Mich
28, 30; 859 NW2d 674 (2014), quoting MCL 15.231(2). The trial court’s decision to deny
defendant’s request for attorney fees and costs was a reasonable and principled one.

B. MCL 600.2591

Defendant also sought attorney fees under MCL 600.2591, which, “require[s] a court to
sanction an attorney or party that files a frivolous action or defense.” Meisner Law Group PC,
321 Mich App at 731; see also MCR 2.625(A)(2) (requiring an award of costs as provided by
MCL 500.2591 where the trial court “finds on motion of a party that an action or defense was
frivolous™). As set forth in MCL 600.2591(3)(a), civil action is frivolous where at least one of
the following conditions exists:

(i) The party’s primary purpose in initiating the action or asserting the
defense was to harass, embarrass, or injure the prevailing party.

(if) The party had no reasonable basis to believe that the facts underlying
that party’s legal position were in fact true.

(iii) The party’s legal position was devoid of arguable legal merit.

“To determine whether sanctions are appropriate under MCL 600.2591, it is necessary to
evaluate the claims or defenses at issue at the time they were made, and the factual determination
by the trial court depends on the particular facts and circumstances of the claim involved.” DC
Mex Holdings LLC v Affordable Land LLC, 320 Mich App 528, 548; 907 NW2d 611 (2017)
(quotation marks, citation, and alteration omitted). “The purpose of imposing sanctions for
asserting a frivolous action or defense is to deter parties and their attorneys from filing
documents or asserting claims or defenses that have not been sufficiently investigated and
researched or that are intended to serve an improper purpose.” Meisner, 321 Mich App at 731-
732.

Defendant contends that it fully complied with FOIA by filing a Certification of
Nonexistence and that plaintiff filed this suit based on “nothing more than supposition, innuendo,
and defamatory statements . . . not warranted by existing law or grounded in good faith.” As
stated earlier in this opinion, the trial court determined that (1) plaintiff was not acting in bad
faith; (2) there was at least some basis to believe that responsive public records may have at one
point existed; and (3) that it was not unreasonable for plaintiff to believe that those documents
were potentially recoverable, even though the evidence did not ultimately bear out on that belief.
This Court explained in Louya v William Beaumont Hosp, 190 Mich App 151, 162; 475 NW2d
434 (1991), “[t]here is a significant difference between bringing a lawsuit with no basis in law or

-6-
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fact at the outset and failing to present sufficient evidence to justify relief at trial.” Nothing
about defendant’s argument on appeal undermines the trial court’s factual determination under a
clear error standard of review. The trial court’s finding has sufficient evidentiary support, and
we are not left with a definite and firm conviction that a mistake was made. See Meisner Law
Group PC, 321 Mich App at 733.

C. MCR 1.109

Finally, defendant sought attorney fees under MCR 2.114, which is now MCR 1.109.
MCR 1.109 provides, in relevant part:

(5) Effect of Signature. The signature of a person filing a document,
whether or not represented by an attorney, constitutes a certification by the signer
that:

(a) he or she has read the document;

(b) to the best of his or her knowledge, information, and belief formed
after reasonable inquiry, the document is well grounded in fact and is warranted
by existing law or a good-faith argument for the extension, modification, or
reversal of existing law; and

(c) the document is not interposed for any improper purpose, such as to
harass or to cause unnecessary delay or needless increase in the cost of litigation.

(6) Sanctions for Violation. If a document is signed in violation of this
rule, the court, on the motion of a party or on its own initiative, shall impose upon
the person who signed it, a represented party, or both, an appropriate sanction,
which may include an order to pay to the other party or parties the amount of the
reasonable expenses incurred because of the filing of the document, including
reasonable attorney fees. The court may not assess punitive damages.

(7) Sanctions for Frivolous Claims and Defenses. In addition to sanctions
under this rule, a party pleading a frivolous claim or defense is subject to costs as
provided in MCR 2.625(A)(2). The court may not assess punitive damages.

Defendant’s arguments for obtaining attorney fees under this court rule closely track
those under MCL 600.2591 and, therefore, fail for the same reasons. Specifically, plaintiff did
not file this action in bad faith; plaintiff had some reason to believe that the text messages sought
may have existed at one point in time; and plaintiff’s belief that the text messages were
potentially recoverable was not unreasonable.

Based on the foregoing, we conclude that the trial court did not abuse its discretion in
declining to award defendant an award of attorney fees and costs under FOIA and did not clearly
err when it found that plaintiff’s FOIA action was not frivolous at the time of its filing.
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/s/ James Robert Redford
/s/ Kathleen Jansen
/s/ Anica Letica
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