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Relevant Docket Entries

Trial Court

1/29/2015 — Plaintiff’s Complaint filed

1/30/2017 — Order Granting Defendant’s Motion for Summary Disposition
3/9/2017 — Order Denying Plaintiff’s Motion for Reconsideration

Court of Appeals
3/30/2017 — Plaintiff’s Claim of Appeal filed

7/24/2018 — Order to Reverse and Remand to Trial Court

Supreme Court

6/14/2019 — Order Requesting Supplemental Brief on Application for Leave to Appeal as Cross-

Appellant
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71162019 hitps://cmspublic.3rdcc.org/CaseDetail.aspx?CaselD=2450461

REGISTER OF ACTIONS
Case No. 15-001269-NO

PARTY [NFORMATION

l.ead Attorneys

Defendant Merio Construction Company, Inc. Michael T. Ryan
Retained
(586) 776-6700{W)

Defendant Rauhorn Electrig, Inc. Michael T. Ryan
Retained
(586) 776-6700(W)

WYV 92:9T:0T 6T02/cz/. OSIN'AY IAIFO3Y

Plaintiff Smith, Keith Gerald H. Acker
Retained
(248} 483-5000(W)

Events & ORDERS OF THE COURT

OTHER EVENTS AND HEARINGS

01/29/2015} Service Revlew Scheduled
01/29/2015] Status Conference Scheduled
01/29/2015{ Complaint, Filed

01/29/2015] Case Filing Fee - Paid

02/09/2015] Answer to Complaint, Filed
02/10/2015{ Return_of Service, Filed

02/17/2015{ Jury Demand Filed & Fee Paid
02/17/2015] Answer to Affirmative Defenses, Filad
02/17/2015] Request for Admisslons, Fllad
02/18/2015] Proof of Service, Filed

02/23/2015| Proof of Service, Filed

02/23/2015 | Request for Admisslons, Filed
03/13/2015| Proof of Service, Filed

04/06/2015| Proof of Service, Filed

05/01/2015 | Status Conference {10:00 AM) (Judicial Officer Gibson, Sheila Ann)

04/30/2015 Reset by Court to 05/01/2015

Result: Reviewed by Court

05/01/2015| Status Conference Schaduling Order, Signed and Filed {Judicial Cfficer: Gibson, Sheila Ann )
0510512015 Settlement Conference Scheduled

056/27/2015| Motion to Amend, Filed

05/27/2015| Prasecipe, Filed (Judicial Officer: Gibson, Sheila Ann )

05/28/2015| Concurrence, Filed

0B/05/20115| Proof of Service, Filed

06/19/2015| Motion Hearing (9:00 AM) (Judicial Officer Gibson, Sheila Ann)

Result; Held

06/18/2015| Motion Granting Leave, Order to Follow (Judicial Officer: Gibson, Shella Ann }

06/22/2015| Order Granting Leave, Signed and Filed

06/23/2015| Amended Complaint - Party

06/23/2015| Summons Not Served, Filed

06/23/2015] Notlce of Taking Deposition, Filed

06/23/2015] Proof of Service, Filed

06/23/2015| Miscellaneous Plsadings, Filed

07/01/2015{ Notice of Taking Deposition, Filed

07/07/2015| Return of Service, Filed

07/08/2015| Answer to Complaint, Filed

07/08/2015| Order Substituting Defendant Attarney, Signed and Filed (Judicial Officer: Gibson, Sheila Ann )
07/09/2015| Witness List, Filed

07/14/2015| Witness List, Filed

07/17/2015{ Miscellaneous Motion, Filed

07/20/2015| Praecipe, Filed (Judicial Officer: Gibson, Sheila Ann )

07/21/2015| Motion to Compet Action, Filed

07/21/2015| Praecipe, Fited {Judicial Officer: Gibson, Sheila Ann }

07/23/2045| Witness List, Filed 5a

https://cmspublic. 3rdcc.org/Casebetail aspx?Casel D=2450461 1/6



7/16/2019

07/29/2015
08/05/2015
08/05/2015
(8/06/2015
08/06/2015
08/G7/2016
08/G7/2016
08/10/2015
08/10/201%
08/16/2015
08/10/2015
08/17/2015
08/31/2015
09/01/2015
09/03/2015
09/04/2015
09/04/2015
09/04/2015
09/08/2015
09/08/2015
09/11/2016

08/11/2015

09/11/2015
09/14/2015
09/22/2015
09/23/2015
08/24/2016
06/25/2015

09/30/2015
09/30/2015
10/06/2015
10/07/2015
10/07/2015
10/13/2015
10/13/2015
10/28/2016

10/29/2015

10/29/2045
10/29/2015
11/03/2015
11/03/2015
11/03/2015
11/24/2015
11/30/2015
12/01/2015
12/01/2015
12/02/2015
12/04/2015
12/04/20156
12/04/2015
12/08/2015
1211/2015

12118/2015

12/18/2015
12/18/2015
12/18/2015
12/23/2015
1212312015
12/23/2015
121232015
01/05/2016
01/05/2016
01/07/2016
01/07/2016
01/08/2016
01/08/2016
01/11/2016
01/11/2016
01/12/2016
01/12/2016
01/14/2016
01/15/2016
01/156/2016
01/15/20186

https:ifemspublic.3rdcc.org/CaseDetail.aspxTCaselD=2450461

Default, Request, Affidavit and Entry Filed

Answer to Motion, Filed

Answer to Motion, Filed

Motion Recelved for Scheduling

Motion Received for Scheduling

Briefin Support of Motion, Filed

Appearance of Attorney, Filed

Brief in Support of Motion, Filed

Notice of Hearing, Filed

Nntice of Hearing, Filed

Ordr 1o Set Aside, Signed and Filed (does not change status) (Judicial Officer: Gibson, Sheila Ann )

Answer to Amended Complaint, Filed

Miscellaneous Pleadings, Filed

Miscellaneous Pleadings, Filed

Answer fo Motion, Filed

Reply to Answer, Filed

Notice of Hearing, Filed

Motion to Adjourn, Filed

MHeamg, Flied

Praecipe, Filed (Judicial Officer. Gibson, Sheila Ann )

CANCELED Motion Hearing (9:00 AM) (Judicial Officer Gibson, Sheila Ann)
Dismiss Hearing or injunction

(08/14/2015 Reset by Court to 09/11/2015
Motion Hearing (9:00 AM) (Judicial Officer Gibson, Sheila Ann)
08/14/2015 Reset by Court fo 09/11/2015

Result: Scheduled
Miscellaneous Action (Judicial Officer. Gibson, Sheila Ann )
Motion Received for Scheduling
Motion And/Or Praecipe Dismissed
Order Adiourning Mediation and Settlement Conference, SIF (Judicial Officer: Gibson, Sheila Ann)
Cross Complaint, Filed
CANCELED Motion Hearing (9:00 AM) (Judicial Officer Gibson, Sheila Ann)

Dismiss Hearing or Injunction
Notice of Hearing, Eiled
Notice of Hearing, Filed
Witness List, Filed
Natice of Hearing, Filed
Notice of Hearing, Filed
Witness List, Filed
Answer to Cross Complaint, Flle
Motion Hearing (10:30 AM) (Judiclal Officer Gibson, Sheila Ann)
Result: Hetd
Motion Hearing (10:30 AM) (Judicial Officer Gibson, Sheila Ann}
Result: Held
Motion Denied, Order to Follow (Judicial Officer: Gibson, Shella Ann )
Motion Granted in Part/Denied in Part, Order to Follow (Judicial Officer: Gibson, Sheila Ann )
Reguest for Admjssions, Filed

Order for Discovery, Signed and Filed
Order Denying Motion, Signed and Filed

Motion to Compel Answers to Interrogatories, Filed
Motion Received for Scheduling
Praecipe, Filed (Judicial Officer: Gibsan, Sheila Ann )
Motion to Amend, Filed
Praecipe, Filed (Judicial Officer: Gibson, Sheila Ann )
Response to Request for Admissions, Filed
Answer fo Motion, Filed
Motion Received for Scheduling
Motion And/Or Praecipe Dismissed
CANCELED Wotion Hearlng (9:00 AM) (Judicial Officer Gibson, Sheila Ann}
Dismiss Hearing or Injunction
Motion Hearing (9:00 AM) (Judicial Officer Gibson, Sheila Ann)
Result: Held
Motlon to Add/Substitute Proper Party Granted, Order to Foll (Judicial Officer: Gibson, Sheila Ann )
Motion to Extend Time Granted, Ordar to Follow (Judicial Officer: Gibson, Sheita Ann )
Qrder Adjourning Mediation and Settlement Conference, SIF
Amended Complaint - Party
Summeons Not Served, Filed

Summons Not Served, Filed
Summons Not Served, Filed

Answer to Amended Comp! t Filed

Answer to Affirmative Defenses, Filed
Amanded Complaint, Filed
Return of Service, Filed

Appearance of Attoarney, Filed

Apnearance of Attorney, Fited

Answer to Amended Complaint, Filed

Answer to Cross Complaing, Filed

Answer o Affirmative Defenses, Filed
Return of Service, Flled

Appearance of Attorney, Filed

Motion to Compel Answers to Interrogatories, Filed

Motion Received for Scheduling 6a
Praecipe, Filed (Judicial Officer: Gibson, Sheila Ann )
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1

7/16/2019

0t/16/2016
01/19/2016
01/20/2016
01/20/2016
01/20/2016
01/22/2016
0t1/22/2016
01/25/2016
01/28/2016
01/28/2016
01/28/2016
01/29/2016
02/01/2016
02/02/2016
02/02/2016
02/03/2016
02/03/20186
02/03/2016
02/04/2016
02/04/2016
02/05/2016

02/05/2016
02/05/2016
02/05/2016
02/05/2016
02/08/2016
02/17/2016

0211712016
02/19/2016

02/22/2Q16
03/03/2016
03/03/2016
03/14/2016
03/28/2016
0410472016
04/05/2016
04/05/2016
04/06/2016
04/06/2016
04/06/2016
04/06/2016
04/07/2016
04/12/2016

04/12/2016
04/12/2016
04/13/2016
04/13/20%6
04/21/2016
04/21/2016
04/21/2016
04/22/2016

04/22/2016

04/22/2016
04/22/2016
04/22/2016
04/22/2016
04/29/2016
05/02/2016
05/02/2016
05/03/2018
05/06/2016
05/06/2016
06/06/2016
0513/2016

05/13/2016
05817/2016
06/06/2016
08/05/2016
08/08/2016
08/15/2016
08/15/2016
08/16/2016
08/16/2016
08/22/2016
08/25/2016
08/25/2016
08/29/2016
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Natice of Hearing, Filed

Proof of Service, Filed

Affirmative Defenses, Filed

Answer to Amended Complaint, Filed

Answer fo Amended Complaint, Filed

Motion for Summary Judgmant/Disposition, Filed

Motion Received for Scheduling

Answer to Affirmative Defenses, Filed

Answer fo Cross Complaint, Filed

Affisrmative Defenses, Filed

Order for Miscellaneous Action, Signed and Filed

Praegipe, Filed (Judicial Officer: Gibson, Sheila Ann )

Return of Service, Filed

Motion to Compel Answers to Interrogatories, Filed

Answer to Amended Complaint, Filed

Praegipe, Filed {Judicial Officer: Gibson, Shella Ann )

Answer to Cross Complaint, Filed

Answer to Affirmative Defenses, Filed

Answer to Complaint, Filed

Answer to Cross Complaint, Filed

Motion Hearing (9:00 AM) (Judicial Officer Gibson, Sheila Ann)

Result: Mation and/or Praecipe Dismissed

Request for Admissions, Filed

Reguest for Admissions, Filed

Answer to Affirmative Defenses, Filed

Motion And/Or Praecipe Dismissed (Judicial Officer; Gibsen, Sheila Ann )

Motion Received for Scheduling

Special Conference (10:00 AM) (Judicial Officer Gibson, Shella Ann)

Result: Hald

Answer to Cross Complaint, Filed

CANCELED Motion Hearing (9:00 AM) {Judicial Officer Gibson, Sheila Ann}
Dismiss Non-Appearance

Miscellaneous Pleadings, Filed

Response to Request for Admissions, Filed

Answer to Reguest, Filad

Partial Case Dismissal, Signed and Filed {Judicial Officer: Gibson, Sheifa Ann )

Answer to Motion, Filed

Reply to Answer, Flled

Motion to Compel Answers to Interrogatories, Filed

Mot to Compel Ans to Interrogatories, Filed-WVD

Praecipe, Filed (Judicial Officer: Gibson, Sheila Ann )

Praecipe, Filed (Judicial Officer: Gibson, Sheila Ann )

Motion Received for Scheduling

Motion Received for Scheduling

Party Final - Order Dismissing Party, Signed and Filed (Judicial Officer: Gibson, Sheita Ann }

Motion Hearing (11:00 AM) (Judiciai Officer Gibson, Sheila Ann}

Resuit: Held

Motion Denied, Qrder to Follow {Judicial Officer: Gibson, Sheila Ann }

Exhib}t, Flled

Notice of Presentment

Notice of Presentment

No Objections Recelvad to 7-Day Order

Motion And/Cr Praecipe Dismissed

Motion And/Or Praecipe Dismissed

CANCELED Motion Hearing (9:00 AM) (Judicial Officer Gibson, Sheila Ann)
Dismiss Hearing or Injunction

CANCELED Motion Hearing (9:00 AM) (Judicial Officer Gibsan, Shella Ann}
Dismiss Hearing or Injunction

Order Denying Motion, Signaed and Filed

Order Denying Motion, Sjgned and Filed

Order Compelling Action, Signed and Filed

Order Extending Time, Signed and Filed

Moation to Adjourn, Filsd

Partial Case Dismissal, Signed and Filed

Praecipe, Filed (Judicial Officer: Gibson, Shella Ann )

Miscellaneous Pleadings, Filed

Order Substituting Defendant Attorney, Signed and Filed (Judicial Officer: Gibson, Sheila Ann )

Concurrence, Filed

Motion Received for Scheduling

Motion Hearing (9:00 AM) {Judicial Officer Gibson, Sheila Ann)

Result: Held

Motion Granted in Part/Denied in Part, Order to Follow (Judicial Officer: Gibson, Sheila Ann )

Objection, Filed

Order Adjourning Mediation and Settlement Conference, S/F

Witness List, Filed

Order Extending Time, Slgned and Filed

Motian for Summary JudgmentiDisposition, Filed

Motion Received for Scheduling

Order for Miscellangous Action, Signed and Filed

Praeclpe, Filed (Judiciat Officer: Gibson, Sheila Ann )

Case Evaluation - General Civil

Motion Recelved for Scheduling
Order for Miscellaneous, Action, Signed and Filed

https://cmspublic.3rdcc.org/CaseDetail. aspx?CaselD=2450481
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7/16/2019

08/29/2016
08/31/2016
08/31/2016
09/19/2016
09/28/2016
09/28/2016
10/03/2016
10/11/2016
10/11/2016
10/25/2016

10/25/2016
10/25/2016

10/25/2016
10/25/2016
10/25/2016
10/27/2016
11/07/2016
11/07/2016
11/00/2016

111172316
11/14/2016
11/15/2016
12/06/2016
121292016
12/29/2016
01032017
01/63/2017
01/06/2017
01/05/2017
01/05/2017
o1112/2017

011212017

011212047
01/12/20%7
01/12/2047
04/18/2017
01/19/2017
04/27/2017
01/30/2017

01/30/2017
02/21/2017
02/22/2017
0212772017
02/28/2017
03/02/2017
03/09/2017
03/14/2017
03NTRUT

0311772017
03/24/2017
03/29/2017

03/31/20%7
04/03/20%7
04/04/2017
04/04/2017
07/07/2017
09/26/2017
07/24/2018
07/24/2018
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Praecipe, Filed (Judicial Officer: Gibson, Sheila Ann )

Party. Final - Order Dismissing Party, Signed and Filed (Judicial Officer: Gibson, Sheila Ann )
Motion And/Or Praecipe Dismissed

Case Evaluation - No Acceptance

Mation for Summary Judgment/Disposition, Filed

Case Evaluation - Partial Acceptance

Motion Recelved for Scheduling

Answer to Mofion, Filed

Answer to Motion, Filed

Settlement Conference (11:00 AM} (Judicial Officer Gibson, Sheila Ann)

12/16/2015 Reset by Cour to 03/24/2016
12/21/2015 Reset by Court to 12/16/2015
03/24/2016 Reset by Court to 06/29/2016
06/29/2016 Reset by Court to 10/05/2016
10/06/2018 Reset by Court to 10/25/2018

Resuli: Held

CANCELED Meotion Hearing (11:00 AM) (Judicial Officer Gibson, Sheila Ann)
Dismiss Hearing or Injunction

Motion Hearing (11:00 AM) (Judicial Officer Gibson, Sheila Ann)

Result: Held

Motion for Miscellaneous Action Granted, Order to Fellow (Judicial Cfficer: Gibson, Sheila Ann ')

Order for Miscellaneous Action, Signed and Filed

Case Scheduted for Trial (Judicial Officer: Gibson, Sheila Ann )
Notice of Presentment

No Objections Received to 7-Day Order

Party Final- Sum Jdgmnt/Disposition Grantd, Signed and Filed {Judiciat Officer: Gibsan, Sheila Ann )

CANCELED Review Hearing (8:15 AM) (Judicial Officer Gibson, Sheila Ann)
Dismiss Hearing or injuncfion

Order for Miscellaneous Action, Signed and Filed

Brief in Support of Motion, Filed

Praecipe, Filed (Judicial Officer: Gibson, Sheila Ann )

Final Pre-Trial Order, Signed and Filed

Answer to Motion, Filed

Motion to Adjourn, Filed

Case Reassignhed

Concyrrence, Filed

Praecipe, Filed (Judicial Officer: Snow, Martha M. }

Notice of Hearing, Filed

Reply to Brief, Filed

Motion Hearing (11:00 AM} (Judiciai Officer Gibson, Sheila Ann}

01/12/2017 Reset by Courf to 01/12/2017
01/12/2017 Reset by Court to 01/12/2017
01/12/2017 Reset by Courf to 01/12/2017

Result: Held
Motion Hearing (11:00 AM) (Judicial Officer Gibson, Sheila Ann})

01/12/2017 Reset by Court to 01/12/2017

Result: Motion and/or Praecipe Dismissed
Reassignment - Error, Signed and Flled

Closed - Summary Judgment/Disposition Granted, Order to Fal (Judicial Officer: Gibson, Sheila Ann }

Motion And/Qr Praecipe Dismissed {Judicial Officer: Gibson, Sheila Ann }
Party Final - Order Dismissing Party, Signed and Filed
Notice of Presentment
No Objections Received to 7-Day Order
CANCELED Trial (9:00 AM) {Judicial Officer Snow, Martha M.}
Dismiss Hearing or Injuniction
01/30/2017 Reset by Court to 01/30/2017
01/30/2017 Reset by Court to 01/30/2017
Final - Order for Summary Judgment/Disp, Signed and Fifed
Motion for Reconsideration/Rehearing, Filed
Motion Received for Scheduling
Motion for Sanctions, Filed
Praecipe, Filed {Judicial Officer: Gibson, Sheita Ann )
Motion Received for Scheduling
Order Denying_Motion, Signed and Filed
Answsr to Motion, Filed
Motion Hearing (9:00 AM) (Judicial Cfficer Gibson, Sheila Ann)
Resuit: Held

Motioh for Miscellaneous Action Granted, Order to Follow (Judicial Officer: Gibson, Sheita Ann }

Notice of Presentment

CANCELED Review Hearing (8:15 AM) (Judicial Officer Gibson, Sheila Ann)
Dismiss Hearing or Injunclion

Claim of Appea!l, Flled

Certificate, Fited

No Objections Received to 7-Day Order

Order for Miscellanegus Action, Signed and Filed

Transcript, Filed

File Sent

Higher Court Order/Decision Received by Gircuit Court

Higher Court Order/Decision Received by Circuit Court

https://emspublic. 3rdcc.org/CaseDetail. aspx?CaselD=2450461
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08/23/2018 | Miscellaneous Pleadings, Filed
08/23/2018| Proof of Service, Filed

FINANCIAL INFORMATION

09/04/2015
09/04/2015
08/15/2016
08/15/2016

07/17/2015
07/1712015
07/21/2015
07/21/2015
01/15/2016
01/156/2016
01/22/2016
01/22/2016
08/25/2016
08/25/2016

04/29/2016
04/29/2016

09/28/2016
09/28/2016
12129120186
12/29/2016
02/27/2017
02/27/2017

01/29/2015
01/29/2015
021712015
02/17/2015
05/27/2015
05/27/2015
11/24/20156
11/24/20456
12/01/2015
12/01/2015
02/02/2018
02/02/2016
04/05/2016
04/05/2016
02/21/2017
0212172017
03/31/2017

Gross Complainant - Defendant Parsons Brinckerhoff Michigan, Inc.
Total Financial Assessment

Total Payments and Credits

Balance Due as of 07/16/2019

Transaction Assessment
Civil File & Serve Payment Receipt # 2015-76961
Transaction Assessment
Civil File & Serve Payment Receipt # 2016-67390

Cross Compiainant - Plaintiff The City of Detroit, & Municipal Corporation
Total Financial Assessment

Total Paymenis and Credils

Balance Due as of 07/16/2019

Transaction Assessment
Civil File & Serve Payment Receipt # 2015-61949
Transaction Assessment
Civill File & Serve Payment Receipt # 2015-82721
Transaction Assessment
Civil File & Serve Payment Receipt # 2016-03987
Transaction Assessment
Civil File & Serve Payment Receipt # 2016-06042
Transaction Assessment
Civil File & Serve Payment Receipt # 2018-70698

Defendant Merlo Construction Company, Inc.
Total Financial Assessment

Total Payments and Credits

Balance Due as of 07/16/2019

Transaction Assessment
Civil Fite & Serve Payment Receipt # 2016-36426

Defendant Rauhorn Eleckic, Inc.
Total Financial Assessment

Total Payments and Credits
Balance Due as of 07/16/2019

Transaction Assessment

Civil File & Serve Payment Recslpt # 2016-81435
Transaction Assessment

Civil File & Serve Payment Receipt # 2016-110070
Transaction Assessment

Civil File & Serve Payment Recelpt # 2017-18991

Plaintiff Smith, Keith

Total Financial Assessment
Total Payments and Credits
Batance Due as of 07/16/2019

Transaction Assessment

Civil File & Serve Payment Receipt # 2015-08130
Transaction Assessment

Civil File & Serve Payment Receipt # 2015-13443
Transaction Assessment

Civil File & Serve Payment Receipt # 2015-459805
Transaction Assessment

Civil File & Serve Payment Recsipt # 2015-100954
Transaction Assessment

Civil File & Serve Payment Receipt # 2015-102406
Transaction Assessment

Civil File & Serve Payment Receipt # 2016-09194
Transaction Assessment

Civil Fite & Serve Payment Recsipt # 2016-28661
Transaction Assessment

Civil File & Serve Payment Receipt # 2017-16578
Transaction Assessment

hitps://cmspublic. 3rdec.org/CaseDetall. aspx?CaselD=2450461

Parsons Brinckerhoff Michigan, Inc.

Parsons Brinckerhoff Michigan, Inc.

The City of Datroit, a Municipal Corporation
The City of Detroit, a Municipal Corporation
The City of Detroit, a Municipal Corporation
The City of Detroit, a Municipal Corporation

The City of Deiroit, a Municipal Corporation

Merlo Censtruction Company, Inc.

Rauhorn Electric, Inc.
Rauhorn Electric, Inc.

Rauhorn Electric, Inc.

Smith, Keith
Sith, Keith
Smith, Keith
Smith, Keith
Smith, Keith
Smith, Keith
Smith, Keith

Smith, Keith

9a

aaAzoay

20.00
20.00
0.00

20,00
(20.00)

60.00
60.00
0.00

20.00
{20.00)
20.00
{20.00)
20.00
{20.00)

380.00
380.00
0,00

150.00
(150.00)
85.00
(85.00)
20.00
(20.00)
20.00
(20.00)
20.00

' {20.00)
20.00
{20.00)
20,00
(20.00)
20.00
(20.00)
25.00
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03/31/2017 | Civil File & Serve Payment Receipt # 2017-29118 Smith, Keith
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7/16/2019
Home Cases, Opinions & Qrders

Case Search

Case Docket Number Search Results - 337708

Appellate Docket Sheet
COA Case Number: 337708

MSC Case Number: 158300
KEITH SMITH Vv CITY OF DETROIT

Case Search

1 SMITH KEITH
Oral Argument: ¥ Timely: Y

P CITY OF DETROIT

3 MERLO CONSTRUCTION COMPANY INC
Oral Argument: ¥ Timely: Y

4 RAUHORN ELECTRIC INC
5 PARSONS BRINCKERHOFF MICHIGAN INC

PL-AT

DF-XP

DF-XD-AE

DF-XD-XP

DF-XD
DF-X[>

RET

RET

RET

SAM

{32973) ACKER GERALD H

{75963} PADDISON GREGORY B

(26338) SCHUTZA JOHN 1

6 PCCO INC

COA Status: Case Concluded; File Open MSC Status:
03/30/2017 1 Claim of Appeal - Civil
Proof of Service Date: 03/30/2017
Jurisdictional Checklist: Y
Register of Actions; Y
Fee Code: EPAY
Attorney: 32973 - ACKER GERALD M

01/30/2017 2 Order Appealed From
From: WAYNE CIRCUIT COURT
Case Number: 15-001269-NO
Trial Court Judge: 37512 GIBSON SHEILA ANN
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EXHIBIT B:

1/30/17 TRIAL COURT ORDER GRANTING
DEFENDANT'S MOTION FOR SUMMARY
DISPOSITION
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= Y QFFICE
WK‘I(LI\[I:EDC;II\C‘)MNTY CLERK

1/30/2017 8:21:00 AM

Claim No: C0054730
CATHY M. GARRETT

s/ Kimberly Clifton
STATE OF MICHIGAN

IN THE CIRCUIT COURT FOR THE COUNTY OF WAYNE

CNeEVNEREIS

<
KEITH SMITH, an individual, ~
N
PLAINTIFF, C.A.No. 15-001269-NO \S}
Vs, HON, SHEILA A. GIBSON B
H
RAUHORN ELECTRIC, INC., a Michigan ©
Corporation; and MERLO CONSTRUCTION 15-001269-NOS
COMPANY, INC,, a Michigan Corporation; =
(o))
DEFENDANTS, N
>
GERALD H. ACKER P32973 MICHAEL T. RYAN (P53634) <
Goodman Acker, P.C. PATRICK J. KUKLA (P60465)
ATTORNEYS FOR PLAINTIFF Mexry, Farnen & Ryan, P.C.,
17000 W, 10 Mile Rd., 2" Floor ATTORNEYS FOR DEFENDANTS
Southfield, Michigan 48075 MERLO AND RAUHORN
248-483-5000 / 248-483-3131- FAX 300 Maple Park Blvd., Suite 301
gacker@goodmanacker.com St. Clair Shores, MI 48081

586-776-6700 / 586-776-5927 (MTR direct)
586-541-0117 (PJK direct)

586-776-1501- FAX

mrvan@mir-law.com
pkukla@mfr-law.com

ORDER GRANTING DEFENDANTS, RAUHORN ELECIRIC, INC, AND
MERLO CONSTRUCTION COMPANY, INC.’S
MOTION FOR SUMMARY DISPOSITION

At a session of said Court, held in the City of Detroit, County of
Wayne, State of Michigan on: 1/30/2017

PRESENT: HONORABLE SHEILA A. GIBSON
Wayne County Circuit Court Judge

This matter having come before the Court on Defendants, Ravhorn Electric, Inc. and
Merlo Construction Company, Inc.’s Motion for Summary Disposition against Plaintiff; oral
argument having been heard on January 12, 2017; and the Court being otherwise fully advised in

the premises;
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IT 1S HEREBY ORDERED that Defendants, Ravhomn Electric, Ine. and Merlo
Constroction Company, Inc.’s Motion for Summary Disposition against Plaintiff is granted for the
reasons stated on the record.

This is a final order under MCR 7.202(6)(a)(0).

/s{ Sheila A. Gibson
HONORABLE SHEILA A, GIBSON
Circenit Court Judge

ORDER PREPARED UNDER MCR 2,602 51
PATRICK §, KUKLA (P60465)

ORDER GRANTING DEFENDANTS, RAUHORN ELECTRIC, INC, AND MERLO CONSTRUCTION COMPANY, INC,™8
MOTION FOR SUMMARY DISPOSITION
PAGEZOE2
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EXHIBIT 1:

7/24/18 COURT OF APPEALS ORDER REVERSING
AND REMANDING TO TRIAL COURT
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STATE OF MICHIGAN

COURT OF APPEALS

KEITH SMITH,

Plaintiff-Appellant,

v
CITY OF DETROIT,

Defendant/Cross-Plaintiff
and

MERLO CONSTRUCTION COMPANY INC,

Defendant/Cross-Defendant-

Appellee,

and

RAUHORN ELECTRIC INC,
Defendant/Cross-Defendant/Cross-
Plaintiff

and

PARSONS BRINCKERHOFF MICHIGAN INC
and POCO INC,

Defendants/Cross-Defendants.

Before: MurrpHY, P.J., a_nd JANSEN and RONAYNE KRAUSE, JJ.

PER CURIAM.

UNPUBLISHED
July 24, 2018

No. 337708
Wayne Circuit Court
LCNo. 15-001269-NO

Plaintiff appeals as of right the trial court’s order granting summary disposition in favor
of defendant Merlo Construction Company, Inc. (Merlo), concluding that the case constituted a
premises liability action rather than ordinary negligence, and that the hazard—missing slabs of a
concrete sidewalk that allegedly caused plaintiff’s bike to flip, throwing plaintiff to the ground—

-1-
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was open and obvious. We agree that the case sounds in premises liability, but we find a
question of fact regarding openness and obviousness. Consequently, we reverse and remand for
further proceedings.

Plaintiff asserted that he was riding his bicycle on a sidewalk in the city of Detroit on an
October evening in 2014 around 9:00 p.m. when all of a sudden he was thrown forward over his
handle bars, landing on his side and incurring various injuries. Afier he fell, he noticed that a
couple slabs of concrete from the sidewalk were missing, with just granular material of the
concrete sub-base remaining. Plaintiff claimed that he did not see the hazard beforehand because
it was dark and the minimal street lighting was not sufficient to illuminate the sidewalk. Plaintiff
contended that there were no barricades, orange cones, caution tape, safety signs, or warnings
indicating that the sidewalk was closed or otherwise in disrepair. It was later discovered that the
Michigan Department of Transportation (MDOT), through an agreement with the city and the
use of federal funds, hired Rauhorn Electric, Inc. (Rauhorn), as the general contractor for
purposes of a sidewalk restoration project, which included updating the sidewalk area where the
accident occurred. Rauhorn then subcontracted with Merlo to do the actual concrete excavation
and pouring of the sidewalk pertinent to this case. Merlo had removed the two slabs of concrete
a few days before the accident and poured new concrete for the sidewalk three days afier the fall.
Merlo maintained that it always placed appropriate barricades and warning materials when doing
such projects.

The ensuing litigation involved multiple parties, with plaintiff suing the city, Ravhorn,
Merlo, and a couple of other companies, Parsons Brinckerhoff Michigan, Inc., and Poco, Inc., on
the basis that they shared some liability for the accident. There were various cross-claims
between the parties, motions for summary disposition, stipulations to dismiss, and other
procedures that ultimately have no relevancy to this appeal; plaintiff did not recover from
anyone.! Toward the end of the litigation, with only Rauhorn and Merlo left as defendants, those
parties filed a motion for summary disposition, arguing that there was no evidence of negligence
by Rauhorn and that both defendants could not be held liable, given that the hazard was open and
obvious. Rauhorn and Merlo maintained that the open and obvious danger doctrine applied
because plaintiff’s suit was plainly a premises liability action. Plaintiff argued that the lawsuit
against Rauhorn and Merlo involved claims of ordinary negligence; therefore, the open and
obvious danger doctrine played no role in the case, Plaintiff additionally asserted that, assuming
the doctrine was implicated, there was a genuine issue of material fact regarding whether the
missing section of sidewalk was open and obvious, especially considering that it was dark when
plaintiff was thrown from his bike and that a cyclist would not be looking down while pedaling.
The trial court ruled that plaintiff’s action sounded in premises liability, not ordinary negligence,
and that the hazard was open and obvious, as a reasonable cyclist would have been looking at the
upcoming sidewalk and seen the large hazard ahead. Accordingly, the court granted summary
disposition in favor of Rauhorn and Merlo. Plaintiff appeals as of right, but only with respect to
the dismissal of Merlo.

' The case against the city was summarily dismissed, apparently because the defect had not been
in existence for 30 days prior to the accident. See MCL 691.1402a.

D
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We review de novo a trial court's ruling on a motion for summary disposition. Hoffner v
Lancioe, 492 Mich 450, 459; 821 NW2d 88 (2012). With respect to MCR 2.116(C)(10), this
Coutt in Pioneer State Mut Ins Co v Dells, 301 Mich App 368, 377; 836 NW2d 257 (2013),

explained:

In general, MCR 2,116(C)(10) provides for summary disposition when
there is no genuine issue regarding any material fact and the moving party is
entitled to judgment or partial judgment as a matter of law. A motion brought
under MCR 2.116(C)(10) tests the factual support for a party’s claim. A trial
court may grant a motion for summary disposition under MCR 2.116(C)(10} if the
pleadings, affidavits, and other documentary evidence, when viewed in a light
most favorable to the nonmovant, show that there is no genuine issue with respect
to any material fact. A genuine issue of material fact exists when the record,
giving the benefit of reasonable doubt to the opposing party, leaves open an issue
upon which reasonable minds might differ. The trial court is not permitted to
assess credibility, weigh the evidence, or resolve factual disputes, and if material
evidence conflicts, it is not appropriate to grant a motion for summary disposition
under MCR 2.116(C)(10). A court may only consider substantively admissible
evidence actually proffered relative to a motion for summary disposition under
MCR 2.116(C)(10). [Citations and quotation marks omitted.]

Plaintiff argues that the trial court erred in finding that his lawsuit against Merlo sounded
in premises liability and not ordinary negligence, where defendant did not maintain possession or
control over the sidewalk at the time of the accident. Plaintiff further contends that, assuming
the case constituted a premises liability action, the trial coust erred in ruling that the missing
sidewalk section posed an open and obvious danger as a matter of law, given that the
documentary evidence created a genuine issue of material fact on the issue.

First, we hold that the claim against Merlo regarding the missing concrete slabs of
sidewalk plainly and clearly sounded in premises liability. “Michigan law distinguishes between
claims arising from ordinary negligence and claims premised on a condition of the land.”
Buhalis v Trinity Continuing Care Servs, 296 Mich App 685, 692; 822 NW2d 254 (2012). “If
the plaintiff’s injury arose from an allegedly dangerous condition on the land, the action sounds
in premises liability rather than ordinary negligence; this is true even when the plaintiff alleges
that the premises possessor created the condition giving rise to the plaintiff’s injury.” Id. Here,
plaintiff asserted that the condition of the sidewalk was dangerous because of the missing section
of sidewalk and that Merlo created the hazardous condition. Indeed, the case presents a classic
example of premises liability,

Plaintiff attempts to avoid the label of premises liability by arguing that Merlo did not
maintain possession or control over the sidewalk where he was injured and, therefore, the case
could not be a premises liability action. We find this argument self-defeating. As discussed,
whether a case sounds in premises liability or negligence turns on the nature of the hazard.
Whether a particular person or entity is in control or possession of the land at issue affects
whether that person or entity owes a duty, which in premises liability cases is premised on the
expectation that control or possession of property comes with the power to prevent the injury.
See Kubczak v Chemical Bank & Trust Co, 456 Mich 653, 660-662; 575 NW2d 745 (1998). If

3
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Merlo lacked the necessary possession or control, that would only absolve Merlo of a duty, not
change the nature of the case.

We note that a contract between the owner of premises and a possessor of those premises
may show that the possessor had authority to exercise dominion and control over the land. See
Derbabian v 8 & C Snowplowing, Inc, 249 Mich App 695, 704; 644 NW2d 779 (2002). It would
be reasonable to conclude that Merlo actually exercised dominion and control over the sidewalk
and possessed it during the consiruction project, considering that Merlo was operating under a
subcontract with Rauhorn, who in turn had proceeded on MDOT’s authorization, with MDOT
working in conjunction with the city. In its role as the subcontractor working directly on the
sidewalk, Merlo certainly had the power to prevent the injury, ostensibly subjecting it to
potential fiability under a premises liability cause of action, while also triggering the application
of the open and obvious danger doctrine.

Plaintiff contends that in the event that his suit against Merlo is characterized as one
sounding in premises liability, there existed a genuine issue of material fact concerning whether
the sidewalk hazard was open and obvious. We construe this as an alternative argument to
plaintiff’s assertion that Merlo lacked possession or control over the property, as plaintiff is
entitled to pursue. MCR 2.111{A)(2). We find that the evidence presented, when viewed in its
entirety, does establish a genuine question of fact whether the hazard was open and obvious.

The evidence must be considered in the light most favorable to plaintiff. Coblentz v City
of Novi, 475 Mich 558, 567-568; 719 NW2d 73 (2006). That evidence includes, significantly,
photographs taken of the site of the incident the morning after plaintiff allegedly suffered the
injury. Those photographs unambiguously show no warnings, barriers, or any other indication
that a large slab of sidewalk was missing beyond the pure fact that the slab is missing.
Defendant contends that it did erect warnings and barriers, and speculated that perhaps they had
been stolen by third partics, but that is a classic example of a genuine question of fact that may
not be resolved by summary disposition. The courts are constrained to conclude that there is a
question of fact whether any warnings or barriers existed to notify anyone using the sidewalk
that a portion was missing.

The above question of fact is material because the incident allegedly occurred at night
and in the absence of street illumination. In the context of black ice, our Supreme Court appears
to hold that poor illamination is not sufficient to make black ice not open and obvious if there
were sufficient indicia otherwise that the black ice was present. Ragnoli v North Oakland-North
Macomb Imaging, Inc, 500 Mich 967; 892 NW2d 377 (2017). Notably, black ice is not open and
obvious per se in the absence of any such indicia. Slaughter v Blarney Castle Oil Co, 281 Mich
App 474, 483-484; 760 NW2d 287 (2008). More importantly, it is well established that open
chasms that would have been blatantly obvious in good light may be rendered too difficult to
discern by darkness to be open and obvious as encountered by the plaintiff, even where darkness
itself was open and obvious. Abke v Vandenberg, 239 Mich App 359, 362-363, 608 NW2d 73
(2000); Knight v Gulf & Western Props, Inc, 196 Mich App 119, 126-128, 492 Nw2d 761
(1992). Slabs missing at seam joints, where in dim light one might reasonably expect to perceive
a contrast difference, are not the kind of hazard one would expect to find until one finds it.
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By default, one generally expects surfaces intended for traversal to be safe; even in black
ice cases, our Supreme Court has consistently emphasized that black ice is not open and obvious
without some indicia that it is present, Darkness is not a carfe blanche to ignore any indicia of a
hazard that are perceptible despite the darkness. However, in the absence of explicitly-placed
warnings, we are unaware of what naturally occurring indicia might exist that a section of
sidewalk, the entire point of which is to be a reliable non-vehicular transportation surface, was
missing. That a large slab of sidewalk is obviously missing during the day does not necessarily
establish that its absence would be so readily discernable at night in the dark. This case presents
significant and material questions of fact as to whether the missing slab could have been
perceived in the dark conditions present when plaintiff was allegedly injured, and whether any
indicia that the hazard existed were present such that the missing slab would have been open and
obvious despite the darkness. Summary disposition was therefore improper.

Reversed and remanded for further proceedings. We do not retain jurisdiction.

/s/ William B. Murphy
/s/ Amy Ronayne Krause
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STATE OF MICHIGAN

COURT OF APPEALS

KEITH SMITH, UNPUBLISHED
July 24, 2018
Plaintiff- Appellant,
v No. 337708
Wayne Circuit Coutt
CITY OF DETROIT, LCNo. 15-001269-NO

Defendant/Cross Plaintiff,
and

WV 92:9T:0T 6T02/¢2/. OSW Ad IAI303Y

MERLO CONSTRUCTION COMPANY INC.,

Defendant/Cross Defendant-

Appellee,

and

RAUHORN ELECTRIC INC.,
Defendant/Cross Defendant/Cross
Plaintift,

and

PARSONS BRINCKERHOFF MICHIGAN INC.,
and POCO INC,,

Defendants/Cross Defendants,

Before: MURPHY, P.J., and JANSEN and RONAYNE KRAUSE, 1J,

JANSEN, J. (concurring in part and dissenting in part).

Although I agree with the majority that this matter is a premises liability action rather
than an ordinary negligence action, I disagree that a question of fact remains regarding whether
the missing slab was an open and obvious danger. For that reason, I dissent.

A possessor of land does not owe a duty to an invitee relative to dangers that are open
and obvious. Hoffner v Lanctoe, 492 Mich 450, 460; 821 NW2d 88 (2012). This is “because
such dangers, by their nature, apprise an invitee of the potential hazard, which the invitee may

-1-
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then take reasonable measures to avoid.” Id. at 461. “A condition of the land is open and
obvious when it is reasonable to expect that an average person with ordinary intelligence would
have discovered it upon casual inspection.” Finazzo v Fire Equipment Co, ___ Mich App
_ 5 NWw2d __ (2018) (Docket No. 338421); slip op at 3 (quotation marks and citation
omitted).

As articulated by our Supreme Court in Hoffner,

exceptions to the open and obvious doctrine are narrow and designed to
permit liability for such dangers only in limited, extreme situations. Thus, an
“unreasonably dangerous”™ hazard must be just that — not just a dangerous hazard,
but one that is unreasonably so. And it must be more than theoretically or
retrospectively dangerous, because even the most unassuming situation can often
be dangerous under the wrong set of circumstances. An “effectively unavoidable”
hazard must truly be, for all practical purposes, one that a person is required to
confront under the circumstances. [Hoffner, 492 Mich at 472-473 (citations
omitted; emphasis in original).]

WV 92:9T:0T 6T02/¢2/. OSW Ad IAI303Y

In my view, a missing slab of concrete in the sidewalk, even in darkness and without
warnings or barriers, is observable to an average person with ordinary intelligence. Although
plaintiff may not have had the benefit of daylight, there is no dispute that at least minimal street
lighting was present; plaintiff was not traveling in total darkness. Furthermore, a missing
sidewalk slab is not impassable, especially on a bicycle. Had plaintiff been more observant, he
could easily have avoided the missing sidewalk slab." To be clear, I cannot conclude that any
record facts indicate that the hazard plaintiff faced was so unreasonably dangerous that it
constitutes an exception to the open and obvious doctrine.

Based on the foregoing, I would affirm the trial court’s grant of summary disposition in
favor of defendant, Merlo Construction Company, Inc.

/sf Kathleen Jansen

' I would also note that it would be unreasonable to expect that a sidewalk will always be clear of
any obstructions, and that plaintiff has an ongoing duty to remain observant of his surroundings.
For example it would not be uncommon to encounter children’s toys, fallen tree branches, or
people when riding a bicycle on a sidewalk. This may be the reason why some nmmnicipalities
require bicycles to be ridden on residential streets or city roads, not sidewalks.

R
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EXHIBIT 2:

PLAINTIFF'S DEPOSITION TRANSCRIPT
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Keith Smith
5/4/2016

Page 1
STATE OF MICHIGAN
IN THE CIRCUIT COURT FOR THE COUNTY CF WAYNE

KEITH SMITH, an individual,
Plaintiff,
vs. Civil Action
No. 15-001269-NC
HON. SHETLA ANN GIBSON

CITY OF DETROIT, a Municipal
Corporation; PARSONS BRINCKERHOFF
MICHIGAN, INC., a Michigan
Corporation; RAUHORN ELECTRIC,
INC., a Michigan Corporation;
MERLO CONSTRUCTION COMPANY, INC.,
a Michigan Corporation; and PCCO,
INC., a Michigan Corporation,
Defendants,

and

CITY OF DETROIT, a Municipal
Corporation,
Cross~-Plaintiff,

V3.

PARSONS BRINCKERHCFEF

MICHIGAN, INC., a Michigan
Corporation; RAUHORN ELECTRIC,
INC., a Michigan Corporation;
MERLO CONSTRUCTION COMPANY, INC.,
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Page 6 Page B8
1 Southfield, Michigan L A. I'm 46 today. My birthday is October 2nd, 1969.
2 Wednesday, May 4, 2016 z Q. And where do you presently reside? Where do you live
3 213 p.m. 3 presently?
1 KEITH SMITH, 4 A. 5045 Fairview in Detroit.
5 having first been duly sworn, was examined and festified 3 Q. How long have you lived at that address?
§ on his oath as follows: 8 A. For a year and one month.
7 MR. KUKLA: Good afternoon, sir. Could you 7 Q. Does anyene live there with you?
8 state your full name for the record, please? 8 A, Yes,
9 THE WITNESS: Keith Edward Smith, Jr. g Q. Whois that?
19 MR. KUKLA: The record should reflect that 10 A. My son -- my 14-year-old son.
11 this is the depositicn of Keith Smith being taken i1 Q. And what is your son's name?
12 pursuant to notice and agreement of the parties and is iz A, Keiron Smith. K E R O N Smith Montgomery.
13 intended to be used for any and all purposes permitted 13 Q. Where did you live immediately prior to 5045 Fairview?
14 under the Michigan Court Rules and Michigan Rules of 14 A. 16251 East State Fair.
13 Evidence. 15 Q. And how long did you live at the address on State Fair?
16 EXAMINATION BY MR. KUKLA: 16 A. Itwas actually twe houses but | lived at -- oh, for
17 Q. Good affernoon, Mr. Smith. My name is Patrick Kukla and 17 seven-and-a-half years.
8 | introduced myself to you before we started. ¥m one 18 Q. What was the other address before --
18 of the atforneys representing two of the defendants in a 19 A. It was right next door 15245. Right next door.
20 lawsuit that you fied. I'm representing Rauhern 20 Q. 162457
21 Electric and Merlo Consfruction. And as indicated, this 21 A. Yes.
22 is the date and time set for your deposition, 22 Q. Then you lived at 152517
23 Have you ever had your deposition taken 23 A. Yes,
24 before? 24 Q. ' looking at your Answers to the Interrogatories and
23 . No, 25 am | correct that at the time of the - well, my
Page 7 Page 9
1 . Okay. A couple of ground rules and I'm sure your 1 understanding is that the incident that we're here to
2 attorney probably covered some of these with you 2 taik about happened on October 12th, 2014; is that
3 already. As you see, we have a court reporter here who 3 right?
4 is going to be transcribing what you and | -- any 4 A. Yes,
E questions | ask, any answers you give, questions from 5 Q. On that date, were you living at 15245 State Fair?
3 other counsel, as well as any objections or questions 6 A, 15251,
7 your attorney might ask or raise. Therefore, we'll need 7 Q. i'msorry?
8 to have a verbal response. People have a tendency when 8 A. My D the four or five address cn it. Thal's what |
4 thay're engaging in conversation to shake their head or 8 gave the doctor. | actually resided at the 51 address.
10 nod their head, that can't get picked up for the court 10 Q. 152617
i1 reporter. Also, if at any point you don't understand a 11 A. Yes.
1z question that I've asked you, just let me know and 'l 12 Q. Atthattime, did anyone live with you at that address?
13 do my hest to rephrase it. 13 A. Yes,
14 . Okay. 14 Q. Who was that?
15 If you answer & guestion, |'m geing to assume you 15 A. My son.
16 understood it; fair enough? 16 Q. Same individual you identified before?
17 Right. 17 A. Yes.
ie . ¥ atany point in time you need to stop and take a 1% MR. KUKLA: And can we go off the record for
18 break, let me know that. We can do that as well. And 13 one second.
20 also if you could fry to let me get my question out 20 {An off the record discussion was held)
21 before answering, I'f do my best to let you answer the 2t MR. KUKLA: Back on.
22 question before interposing another just so we're not 22 BY MR. KUKLA:
23 talking over each other. 23 Q. What is your highest level of edusation?
24 A. Okay. 24 A. High school graduate,
25 Q. What is your age and date of birth, sir? 25 Q. And where did you graduate high school?
3 (Pages & to 9)
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Page 10 Page 12
i A. Denby High School. 3 A. No.
2 Q. And what year? 2 Q. Ever been sued - never been sued by anyone, never sued
3 A, 1988, 3 anyone else?
4 Q. Any post high schoal education? 4 A, Na.
5 A. No. 5 Q. Have you ever been convicted of a crime invalving theft
€ Q. And do yeu currently have a driver's license? € or dishonesty?
7 A. No. 7 A. No.
8 Q. Have you ever had a driver's license? 8 Q. Have you ever been convicted of a felory?
9 A. Yes. 9 A Yes.
10 Q. Do you remember when you last had & driver's license? 10 Q. The -- whatwas that — what felony were you convicted
i1 A. 2008, i1 of?
12 Q. Was thal a Michigan driver's license? 12 A, Possession with intent to deliver,
13 A. Yes. 13 Q. Were those changes brought in Wayne County?
14 Q. Are you presently married? 14 A. Yes.
13 A. No. 135 Q. Did you serve any jail time?
16 Q. Have you ever been married? 16 A No.
17 A. Yes. 17 Q. Probation?
14 Q. Are you divorced? 18 A. Yes.
i9 A, Yes. 19 Q. How long ago were you convicted?
20 Q. Only martied one time? 20 A, 1997,
21 A. Yes. 21 Q. Are you currently employed?
22 Q. And what is your ex-wife's name? 22 A, Yes.
23 A. Lashenia brwin Smith. LASHENIA. 23 Q. Where do you work?
24 Q. And when were you divorced? 24 A. Right now | work for Sentech Temp Services?
25 A, 2005. 235 Q. How long have you worked for Sentech?
Page 11 Page 13
1 Q. And you mentioned that you have a 14-year-old son? 1 A. Since September of "15.
2 A. Yes. 2 Q. Do they assign you to different jobs?
3 Q. Do you have any other chiidren? 3 A. Yes.
a A. Yes. 4 Q. Where are you presently -- where do thay have you
5 Q. Justto speed it up, | think in your Answers you had 5 presently assigned?
6 indicated -- Answers to Interrogateries, Keith Smith, 6 A, Well, they just recently took me off the schedule
i H? 1 because [ had to see a doctor but | was working at NCS,
8 A, Yes, 8 New Center Stamping.
E Q. Howoldis - 9 Q. What did you do at New Center Stamping?
10 A. Keith Smith? PJis 26 and Joseph is 24 and Pookie is 10 A. Press operator,
1L 18. 11 Q. And you testified that you started in -- working for
12 Q. Is that Charyl? 1z Sentech in September of 20157
13 A. Yes, Cheryl, yes. 13 A. Yes.
14 Q. And Joseph Smith is 24? 14 Q. Since you started for -- working for Sentech, were you
15 A. Yes. 15 always assigned fo New Center Stamping?
14 . And then -- is it Keiron? 16 A. For the first few months, yes.
17 A. Yes. He'll be 15 on the 19th of this month. 17 Q. Did they ever assign you anywhare else?
18 Q. Any cther children? 18 A, Well, | was supposed to go somewhere else but | didn't
19 A. No. 19 go.
20 Q. And the only cne that's presently residing with you is 20 Q. What was the reascn for that; do you know?
21 Keiron? 21 A. | started hurting s0 | - | had to go see a doclor. So
22 A. Yes, 22 they took me off the schedule untit | got a doctor's
23 Q. Have you ever served in the U.S. military? 23 excuse.
24 A. No. 24 Q. And when did this happen? When did they take you off
25 Q. Have you ever been involved in lawsuit before? 25 schedule?
4 (Pages 10 to 13}
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1 A. March 10th. 1 something written out saying that { was able to work
2 Q. Of this year? 2 again.
3 A, Yes. 3 Q. Just so I'm clear -- maybe 'm misunderstanding your
4 Q. So from Septerber, 2015, through March 10th, 2016, you 4 testimony. Was it a case where you missed a day because
5 waorked for Sentech Temp Services and were working for -- 5 you had a dector's appointment?
3 working at New Center Stamping as a press operator? g A I missed & week,
7 A Yes. ? Q. Because you had a docter's appeintment?
8 Q. Who are you paid by when you worked there? 8 A, Because [ started hurting and | couldn't go to wark. So
£ A, I'm paid by Sentech, 9 shie wanted an excuse for those days.
10 Q. How much were you paid? 10 Q. And then you - is it your testimony you wanted to
i1 A, itwas minimum wage. Itwentup. $8.75 an hourin 13 retern to work --
12 January but 1 started at $8.25. 12 A, Yes,
13 Q. How many hours a week did you work? 13 Q. - after that week?
14 A 32, 14 A, Yes,
i5 Q. What days of the week typically? 15 Q. And they wanted something from the docior saying you
16 A, Moenday through Thursday or if we work on Friday, Monday 18 oould return fo work?
17 through Friday. 17 A. That | was clear to work.
i8 Q. Was it usually an eight hour day? 13 Q. Did you try to get that type of
19 A. Oh, yes. 19 A. | showed her my limitaticns and she said that's not an
20 Q. Sofour days a week roughly? 20 excuse.
21 A. Four days, yes. 21 Q. Just so I'm clear, were you frying 10 evidence why you
22 Q. And you testified that you have not worked since March 22 were off that week or were you trying o evidence for
23 10th, 20167 23 them why you were able to return to work?
24 A, Well, | worked off and on a couple days here. And it 24 A. | wanted to return to work. And she wouldn't allow it
25 wasn't a whole scheduie, maybe twa days & check, one day 23 because | guess the paperwork. | don't know. She said
Page 15 Page 17
i a check, it wasn't no -~ i it's thefr company pelicy.
2 Q. And as we sit here today you're not currently on: the 2 Q. Who is that person you were dealing with at Sentech? Do
3 schedule? 3 you know her name?
4 A. No. 4 A, Her name is Simone.
£ Q. And that's because you said you were -- 5 Q. Do you know the last name?
§ A. Because ] never brung (sic) them a doctor's excuse. G A. No.
7 Q. So you said you were hurting. That was your testisrony, 7 Q. And your understanding is she's with Sentech, not New
8 | think? ¥ Genter Stamping?
9 A. Yes. 9 A. She works for Sentech,
10 Q. And so you did net provide them with a -- 10 Q. And what doctor - you said you provided restrictions?
11 A, Well, | gave them the information. il A. Michigan Head & Spine.
12 MR. WGJINO: Let him ask the quastion first. 32 Q. Was that Br. Marshall?
i3 THE WITNESS: Oh, okay. i3 A Yes,
14 BY MR. KUKLA: 14 Q. John Marshall?
15 Q. What you referred to as a doctor's excuse -- | guess we i5 A. Yes.
16 call it a disability certificate or slip, you never 16 Q. Sodo you recall the jast day you worked at New Center
i provided that to Sentech? 17 Stamping?
18 A. They wouldn't accept it. | don't know why they woulda't 18 A. March -- | think it was in between the 10th ang the
19 accept it 19 12th, somewhere in there.
20 Q. Do you remember what you tried to give them? 20 Q. So you hadr't worked at all in April?
21 A. My prescription and the limitations. 21 A. No. They wouldn't let me.
2z Q. Is that a prescription for medication? 22 Q. You didn't work anywhere else either, correct, in Aprit?
23 A. Yes, It had the dale on it that | missed. The day that 23 A. Well, | applied far jobs.
24 I missed it had the date on it. And | was showing them 24 Q. Butyou hadn't astually been hired and gone to work?
25 that that's proof that | went to the doctor. She wanted 25 A. No.
5 (Pages 14 to 17)
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1 Q. Youweren't paid for doing any work? 1 Q. Butycu were able to do that job from September to
[ A. No, 2 March, correct?
3 Q. Do you remember where you applied for work? 3 A itwasn't same job.
4 A, Giant Janitcrial and Dollar Tree. 4 Q. Well, that's what I'm trying to find out.
k] Q. Did you have any interviows with any of those people? 5 A, lworked in the same buiiding during that time but
& A, Giant called me but they never got back with me. & different departments.
7 Q. Before working for Sentech beginning in September of 7 Q. So you weren't always a press operator?
8 2015, did you work anywhere where did you work 8 A. There's a press in every depantment but some parts you
9 immediately before Sentech? s have to physically labor,
10 A. Iwasn't able fo work. 10 Q. 8o initially you weren'i doing as much physical labor?
11 Q. What was the last job you had before Sentech? 11 A. Notin the beginning,
12 A, Just before | got hurt | was working as a car portata 12 Q. And eventually they switched you?
13 car lot -- a used car lof, Wright Brothers. 1 think 13 A. Yes,
14 that's the name of it 14 Q. And then you had more physical labor?
15 Q. Where is that located? What city? 15 A, Ther ! siarted physical labor there.
ie A. Detroit. 16 Q. And that physical labor was lifting more?
17 Q. Wha did your job duties entall? 17 A, Yes mare lifting, yes.
18 A, Car por, like pulling the cars out for advertisement, 18 Q. 5o at the time -- oh, s0 in Cctober of 2014, you were
19 just sit and watch the iot so nobady would vandalize the 19 working as a car port with Wright Brothers?
20 vehicles. 20 A. Yes.
21 Q. And how long were you at Wright Brothers? 21 Q. And then atter the incident an October 12th, 2014, you
22 A, About six menths, 22 didn't return to work anywhere until September of 20157
23 Q. Do you remember a name of a hoss or supervisor there? 23 A. Well, | tried to go back to Wright Brothers.
24 A. Yeah, Richard. Richard Wright -~ Richard Wright. 24 Q. Do you remember how guickly you ied to ga back? Was
25 MR. BERGER; That makes sense. 25 it the next week?
Page 19 Page 21
1 BY MR. KUKLA: 1 A, Itwas November.
2 Q. Were you paid hourly as a car port? 2 Q. So November of 20147
3 A. They paid me cash, $25 a day. 3 A. Yes,
4 Q. How many days a week did you work approximately? 4 Q. And were you able to de that job?
3 A. Five but they would tip me litile small things tips but 5 A. No. | actually made mistakes and they fired me.
6 it wasn't big. § Q. What mistakes did you make?
7 Q. Taking a step back, when you were at Sentech, 7 A. [got-- dropped a windshield trying to heip them carry
8 specifically New Center Stamping, what physical 8 a windshield, | dropped it and broke it. And he fired
S demands - what did you have to do physically? You said El me because my arms just let it go. | don't know, just
10 you were a press cperator. 1o lef it go.
11 A, Just pressing buttons to make the machine go down. it Q. Was that normal as a car port, you would be lifting
12 Q. And you were able to do that without -- you were able to 12 things and carrying stuff?
13 do that -~ you were abfe to do that job? 13 A. | guess the guy had another shop thera and he brung
14 A. Ad first until they changed my position. And then 14 stuff in and he wanted me to clear the vehicle and twas
15 that's when | started hurling again because they iried i5 trying to help him and | dropped the glass.
16 to get me to do other things. 18 Q. And then they fired you?
17 Q. What are these other things they're irying o get you to 17 A. | couldn't pay for it so he fired me.
18 do? 18 Q. So they wanted you to pay for the broken glass?
19 A Lifting. told them [ only could li#t five pounds, so 12 A Yes, there was no money.
20 they gave me smaif one pound, put in the machine, push 20 Q. Sothen they fired you?
21 the machine. 2L A. Yes
22 Q. And atsome point they wanted you 1o lift heavier 22 Q. Doyou remember when you were fired from Wright
23 things? 23 Brothers?
24 A Well, yes -~ no, After so many of them -- after so 24 A. November.
25 many, you gat io huwrfing. You do 500, 600 day. 25 Q. And did you work anywhere in December of 20147

COURT REPORTREAS & VIDEQ

HANSON RENAISSANCE [UEUEEIC e Aeeey

& (Pages 18 to Z1)

33a

313-567-8100

WV 92:9T:0T 6T02/¢2/. OSW Ad IAI303Y




Keith Smith

5/4/2016
Page 22 Page 24

1 A, No. 1 A. Justring them out.

2 Q. What about January, 20157 2 Q. --youweren't compensated at all?

3 A. No. 3 A Tips, tips,

4 Q. February, 20157 4 Q. Who would tip you?

S A. No. 5 A The customers.

6 Q. March? 5 Q. Okay. When you say concessions, there was — sometimes

7 A. No. 1 there would be someone going through the stands with pop

8 Q. April? 8 or waler --

9 A. No. A, Noway.

10 Q. May? 10 Q. So you -- so you were sitling behind - you're standing
11 A. No. 11 behind a cash register?
12 Q. June, July, August? 12 A Yes.
13 A. No. 13 Q. And customers would tip you?
14 Q. You returned -- so you started in September with 14 A. They would just leave tips. | was a beer porter. Soi
5 Sentech? 13 poured beer and they leave the change, | put it in the
16 A. Yes. Wali, thal's when they cleared ma. | couldn't i6 cup and we spli it as a group.
1 work until then. 7 Q. Did you velunteaer anywhere else that summer?
18 Q. Did you ever work at Comerica Park? ie A. No. That's the first time § ever volunteered anywhere.
19 A. That was volunteer. 19 Q. So your time at Comerica Park as a cashier, you didn't
20 Q. Volunteer., Okay. When did you do that? 20 do any lype of work, either volunteer or for money,
21 A, In April of 2015. 21 between the time you were terminated at Wright Brothers
22 Q. What specifically did you do at Comerlca Park? 22 and when you started at Sentech?
23 A. Cashier. 23 A, No. Just Comerica.
24 MR. BERGER: What did you say? 24 Q. Do you have any idea how much maney you made at
25 THE WITNESS: Cashier. 25 Comerica?

Page 23 Page 25

1 BY MR. KUKLA: i A. Maybe $20 a game.

2 Q. And you weren't compensated financially for that? 2 Q. Were you able physically to do the job as a cashier at

3 A. We worked for tips. 3 Comerica Park?

4 Q. So they weren't paying you a wage? 4 A. Itwasn't a fot of moving, so yes.

9 A. No, ltwas volunteer, |t was like a charitable group, 3 Q. Did you have to lift anything —

& Cne Touch Transition, they was trying to help me get 6 A. No.

7 back into the wark force. 7 Q. --when you were at Gomerica Park?

8 Q. As best you can, what is One Touch Transition? 8 A. No. Just the meney or tha cups of beer.

9 A. A nonprofit corporation that helps people get out of bad E Q. Fsaw in your discovery responses hac -- you had
10 situaticns. 10 mentioned a business called - was it Sweet Water?
11 Q. Sowere they trying to find you a job? is that your 11 A, Sweet Water, yeah.
iz understanding? 12z Q. Sweet Water Express?

13 A. They were trying to make sure that | was physically able 13 A, | havent started there yet.

14 to work before they could find me a job, 14 Q. Are you scheduled to start there?

15 Q. Sodid they assign you fo Comerica Park? 15 A Yes

18 A Yes. 16 Q. When are you scheduled to start there?

11 Q. As best as you know is that what happened? 17 A. They haven't called me back yet, so | don't know.
18 A, Yes, They send me to Comerica Park, yes. 18 Q. Is that a job you just applied for?

19 Q. How long did you work at Comerica Park? 19 A. Yes, | just recently applied for it. It's a manager's
20 A, April - | think | worked the whole Tiger season. | 20 position at a restaurant?

21 didn't work every game though. It was like maybe three 21 Q. A manages's position?

22 games, every time they had a home stand, we worked three 22 A. Yes.

23 games, four games. 23 Q. So Sweet Water is like a restaurant?

24 Q. You said you were cashier. So if a customer was coming 24 A. Yeah, like an express restaurant on the east side,
25 up to the concession — 25 Q. Isit your understanding they have hired you?
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1 A. That's what they telling me but | haven't worked. i before the accident as weil?
2 Q. When were you -- and how did they communicate that you 2 A. No. | didn't have no reason o go see him.
3 were hired there? 3 Q. That's all 'm going to find ouf — sometimes you might
4 A. A phone call. 4 have a family docior you would go to, for example, if
5 Q. So did you interview with someone there? 5 you want to get & yearly physical, If you had a cold or
3 A. Yes. 6 flu.
7 Q. Do you remember the name of the person you interviewed? 7 A. They prescribed me high blood pressure medicine.
8 A. Jason. g Q. Who prescribed you high blood pressure medicing?
] Q. At that point Jasen called you back and offered you a 9 A. Medicaid doctor, Dr. Darwish,
10 job? 10 Q. Other than Dr. Darwish, do you remember ireating with
11 A. Yes, 11 any other doctors before the incident?
12 Q. And you accepted that jeb? iz A. No.
13 A, Yes. 13 Q. | sawin your Answers to Interrogatories that you had a
14 Q. Butthey never have given you a start date? 14 tumor removed at Henry Ford Hospital.
15 A. |wentin cne day for training. 15 A, ltwasn't Henry Ford. It was Beaumoni. That was 2004,
16 Q. Do you remember what day that was? 16 Q. Do you remember who the doctor was that you were
17 A, Last Wednesday. 17 treating with at the time?
18 Q. And since then you haven't heard back in terms of when 18 A. No, | cannot remember.
19 your shiff — 19 Q. Was that something that you just went in? Do you know
20 A, He said they working on the schedule so -- 20 how you were diagnosed with that condition?
21 Q. How much are you — would you be paid at that position? 21 A. No. Itwas like you couid see it back then. It was
22 A. 1starl off at $8.75. 22 a -- ke a -- something coming out of my neck.
23 Q. Do you have an understanding as to what your job duties 23 Q. What side of your next?
24 or responsibilities would be? 24 A. Right here, up in here (indicating).
25 A, Basically cashier and counting inventory. 25 Q. The right side of you neck?
Page 27 Page 29
1 Q. Prior to Cctober 12, 2014, had you been involved in any 1 A. Yeah. Like a bali or something ali growing out of my
[ accidents before that date? 2 neck.
3 A. No. 3 Q. Soinyour - you're describing a ball that was growing
4 Q. No car accidents? 4 out of the left side -- 'm sorry, the right side of
5 A, No. 5 your neck; is that right?
& Q. No slip and falls, nothing like that? & A Yes.
7 A. No. 1 Q. Was it painful for you?
8 Q. As of Qctober, 2014, did you have a primary care doctor? 8 A. No,
9 A. | had applied for health care, yes. 9 Q. And then you went and had that removed?
10 Q. Let me take a step back. Did you have health insurance e A. Yes. He said it came right cut.
11 in Octoher, 20147 i1 Q. Any other surgeries other than that procedure before?
12 A. Motimmediately. But| had applied. 12 A. Ne, no.
13 Q. Who did you apply with? 13 Q. Were there any clinics you would go to just for, again,
14 A. With Mclina Health Care., That's a Medicaid. 14 routine checkups or anything ilke that?
135 Q. Was there a doctor you would typically see for a regular 15 A. No.
16 checkup or if you had a cold? 16 Q. Other than that visit to Beaumont, have you been
11 MR, WC.JNQ; You're talking about the accident? 17 hospitalized? And | know you said that was in 2064 your
ig MR. KUKLA: Yes. 18 recollection was.
15 MR. WQJINQ: He wants to know before the i3 A. | think it was '04,
20 accident who you would go to. 20 Q. And in the five years before October of 2014, so from
21 THE WITNESS: Weil, Dr. Darwish. 21 200% o 2014, had you been hospitalized for any reason?
22 BY MR. KUKLA: 22 A No.
23 Q. And youhave seen Dr. Darwish since the acsident? 23 Q. Did you suffer from any major Hinesses?
24 A. Yes. 24 A, No,
25 Q. And it's your recollection that you saw Dr. Darwish 23 Q. Cancer? Diabetes?
8 (Pages 26 to 29)
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1 A. No. i MR. WOJNC: For the record, he's going to rely
z Q. You did say you were on high blood pressure medication. 2 upon what's set forth in his medical records for the
3 A. Yes. 3 extent of his injuries, just se you know.
4 Q. And that was before this incident, correct? 4 BY MR. KUKLA;
5 A, Yes. 5 Q. Are you claiming any type of head injury as a result of
§ Q. To your recollection, had you ever had an MR of your 6 this incident?
7 neck or back before? 7 A. | have headaches all the time.
8 A, Before? 8 Q. How frequently do you have a headache?
9 Q. Before the incident. 9 A, Atlleast five times a week.
10 A. No, 10 Q. Are you claiming a back injury as a resutt of this
1 Q. Ever have any X-rays of your neck or back that you're 11 incident?
12 aware of before the incident? 12 A, Well, it's not - if my hip didn't hurt, my back
13 A, No. 13 probabily wouldn't hurt. But the way my hip is, it makes
14 Q. Other than the -- were you on high blood pressure 14 my back hurt.
15 medication in October of 20147 15 Q. Any complaints claiming injuries to your ankles or your
18 A. Yes. 18 knees?
17 Q. Any other medication you were taking —- Ey A, My fool. My left foot, it fails aslesp a lot.
1g A. No, 18 Q. And you're associating that with the accident?
19 Q. --atthat time? i3 A, It's got to be. it wasn't there before,
20 A. No, 20 . Did you ever - did you ever expsrience neck pain before
2t Q. Before October 12th, 2014, were you a member of a gym or 21 the date of the accident?
22 health club, anything iike that? 22 A, No.
23 A. No, never. 23 G. What about shoulder pain?
24 Q. Can you describe for me what types of hobbies or 24 A, No. That's my left side is my strong side. I'ma
25 activities you engaged in or participated in before this 25 left-hander so all -
Page 31 Page 33
L incident happened? i Q. What about hip? Did you have any complaints of pain in
2 A. Hobbies like? 2 your left hip before?
3 Q. Did you exercise at ali? 3 A. No,
4 A. Rode my bike evaryday. 4 Q. Let me ask you a couple questions now, Mr. Smith, about
5 Q. Any other type of exercise? 5 -- I'l ask you some more questions in a minute abaut
€ A. No. & the injuries that you're claiming but let's talk about
7 Q. Can yocu describe for me, sir, what injuries you'ra 1 the incident itself.
8 claiming you sustained as a resuit of the incident on 8 A, Um-hmm.
3 October 12th, 20147 2 Q. My understanding is it cocurred on October 12, 2014,
10 A. Yes. | have a bulging disc, iwo bulging discs on my 10 correct?
11 right side of my neck. | have a ruptured disc on my 11 A, Yes.
12 left side of my neck. 1have a pinched nerve in my left 1z Q. And you were — was this - what time of the day was it?
13 shoulder and a hyperexiended hip on my left side. 13 A. It was evening, at night.
Xl Q. Let me make sure | got these all down. So your 14 Q. | believe in your Answers to Interrogatories you said
15 testimony is you have two bulging discs on the right 15 around 9:00 and 9:30 p.m.?
16 side of your neck? 18 A, Yes,
17 A Yes. 17 Q. Does that sound about right?
18 Q. And you have a ruptured disc en the left side of your 18 A Yes,
is neck? 19 Q. And my understanding is October 12, 2014, was a Sunday.
20 A. Yes. 20 Is that your recoilection’?
21 Q. And you have a pinched nerve, your testimony is, in your 21 A. Yes. Sunday evening, yes.
22 left shoulder? 22 Q. And you were - why don't you tell me first what
23 A. Yes. 23 happened. Describe the incident for me.
24 Q. And a hyperextended hip on your lefl side? 24 A. What do you mean? Where do you want me to sfart?
25 A. Yes, 25 Q. Sure. My understanding -- my understanding is you claim
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1 you were riding youy bike, this two whealed bicycle, 1 and Eight Mile te Allard.
H correct? 2 Q. Just so I'm clear geographically, State Fair runs
3 A. Yes, 3 eastiwest, correct?
4 Q. Were you by yourself or was somebody riding with you? 4 A Yes.
E A. lwas alone. 5 Q. So Eight Mile is north. Seven Mile is south.
8 Q. Nobody walking with you or anything like that? & A Yes
7 A. No. 7 Q. And you were -- so you left your home. You took State
8 Q. Where were you coming from? 8 Falr. You rode your bike from your home -~
9 A, Afriend's house, E A, Um-hmm.
10 Q. And what is your friend's name? 10 Q. - on State Fair, How did you get to Eight Mile?
11 A. Atady named "P", 11 A, | take State Fair to Kelly and Kelly to Eastland, |
2 MR. BERGER: Can you spell that? 12 actually went across Eastland parking lot to her house.
13 THE WITNESS: I'm not sure of her name. | 13 Eastland is on Eight Mile Road.
3] wasn't really familiar with her. | just recently met 14 Q. And then from there you went to your sister's house?
15 her. 5 A. Yeah. And from my sister's
18 BY MR. KUKLA: i Q. And how did you — what time did you leave your house o
17 Q. You just knew her as "P"? 17 get to your sister's house: do you recall?
18 A. As "P"that's what | was introduced to her. 18 A, ltwas football time. The Lions was playing so | went
13 Q. Just — you're saying you're referring to just the 18 over there to walch football.
20 ietler "P"? 20 MR. BERGER: One c'clock game that day?
21 A. Yes. Lthink that's it. That's how | know her. 2 THE WITNESS: Yes,
22 Q. Sowere you at her residence? 2z BY MR. KUKLA:
23 A Yes, 23 Q. |won't ask you how they did but { think '"14 was a
24 Q. And do you recail where that residence was? 24 pretiy good season for them.
25 A, Ii's on Wayburn Street. 25 A. They lost.
FPage 35 Page 37
1 Q. Do you remember an aciual address? 1 Q. Theylost?
2 A. No. 2 A, Unfortunately.
3 Q. Do you remember what part of — what the main cressroads 3 Q. So youieft -- 50 you stayed at your sister's until the
4 between — for Wayburn - for her house, | mean? 4 game is over?
5 A. Where she lived? 5 A, Until four o'clock when the game is over.
8 Q. Yes. 6 Q. How long did it take to bike from your home to your
7 A. Devonshire and Harper, | think. Those two main streets. 7 sister’s home?
g Q. And how had you gotien to her home? 8 A. Maybe 15 minutes.
3 A. lrcde my bike. 9 Q. What is your sister's name?
10 Q. 5o you rede your bike from your home on State Fair? 10 A. Lakeitha.
i1 A, Actuaily | was leaving my sister's house fo go to her 11 Q. And the last name?
12 house, | had left my house to go to my sister's house. 12 A. Bmith.
13 G. Where does your sister live? 13 Q.. Dces anycne else -- was anyone else at the home when you
14 A. She stays in Harper Woods. 14 were there?
15 Q. Do you remember the name of the street? 15 A. Her son.
16 A, Lodewyck, 16 Q. Whatis her son's name?
7 Q. So you had left your home. You were living on State 17 A. Trey.
18 Fair at that point, correct? 13 Q. Same last name?
19 A. Yes. 19 A. Brown.
20 Q. And you had left your home on State Fair and you rode 20 Q. Thank you. So after you feft your sister's, where did
21 vaur bike to your sisters home? 21 you go from there?
22 A Yes, 2z A, To"P's" house.
23 Q. And what path -~ how did you get there? What path did 22 Q. Hoew did you get back -~ how did you get to "P's" house
24 you take? 24 on Wayburn?
25 A, | go State Fair going towards Kelly Road to Eight Mile 28 A. Go back the -- the opposite way from her house, through
10 (Pages 34 to 37)
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1 Kelly, Eastland; instead of going home, | went down 1 A. The gas station.
z Kelly straight to Houston Whittier. 2 Q. Where was the gas station located?
3 Q. From Houston Whitlier to? 3 A, Seven Mile and Hayes.
4 A, From Houston Whittier to Wayburn. 4 Q. Bid you buy anything?
5 Q. How long were you at "P's" house? 5 A. They didn't have the pop | wanted so | kept going.
3 A. Well, actually | was supposed to go over there and gave & Q. So you were riding your bike on Hayes going north?
7 her an estimate on painting her basement and ended up 7 A, Right.
8 staying, waiching the football game. B8 Q. With the intent that you would get to State Falr and
% Q. Were you doing any type of — was that something you did 9 then make a right?
10 painting — 10 A. Yes.
i1 A. | did like handiwork — i1 Q. Do you recall which side of the of Hayes you were on,
12 Q. --like painting, handiwork? 12 west side or east side?
13 A. Yeah. 13 A, Eastside. |lived on the east side, so east side.
14 MR. WOJINO: Only ene person can talk ata 14 Q. And do you recall the -- well, tell me what happened
15 time. She only has two hands, not four. 15 then. | mean describe for me the incident.
16 THE WITNESS: Oh, I'm sorry. 16 A. Well, once!gotio—
17 BY MR. KUKLA: 17 Q. You were biking on Hayes, heading north?
i Q. So that was semething you did prior to October of 2G4, 18 A. Um-hmm.
13 handyman, painting, thal type of work? 19 Q. Did something happen?
20 A, Yes. 20 A, Yes,
21 Q. How often did you do that type of work? 2% Q. Describe that for me.
22 A. Whenever | got a call, 22 A. |crossed one street. Once | crossed the sireet, | was
23 Q. Have you done any of that type of work since October of 23 riding and then | lost control, just fall.
24 20147 Haven't painted any homes or interiors? 24 Q. Okay. What - do you remember what the closest -
23 A. | lried to paint the house | live in now but it took 25 _ you're on Hayes, correct?
Page 39 Page 41
1 forever so | just stopped. 1 A. Yes,
3 Q. ‘Why did it take forever? 2 Q. --what lhe closest crosstreet was to where the accident
3 A. Like | say, my left arm, #t comes and goes. It does 3 happered?
1 what it wants. 4 A. Liberal.
3 Q. After -- so after — do you recall about approximately 5 Q. Liberal Streety
6 what time in the evening it was or the afternoon it was 2 A. {had just crossed Liberal,
1 when you left "P's" house? b Q. And you're not -- and you're not yet -- are you famitiar
8 A. Maybe 8:30, close to nine. 8 with a street name Tacoma?
9 Q. And then you wera heading home? 2 A, Yes,
1o A, Yes. 1o Q. You had not yet got to Tacoma?
11 Q. ‘Which route did you take back home? it A. That's a block before State Fair.
iz A. |iried to find safe routes because it was dark, Sot 12 Q. There would be State Fair, Tacoma. Da you know what the
i3 take Wayburn to Quter Drive and Outer Drive to Hayes and 13 next one is -~
14 Hayes straight home. 14 A. I'm not sure.
is Q. When you got to — now Hayes - Hayes runs north/scuth, 15 Q. - if you yemember?
18 correct? 18 A. I'm not sure.
17 A. Yes, 17 Q. And then Libesat?
18 Q. Sowere yot: - were you south of Seven Mile when you got i A, Yes.
19 to Hayes? 13 Q. So you were north of liberal?
20 A. When | got to Hayes, yes, yes. | was actually at — 20 A. South of Liberal, | was coming south of liberal. Well,
21 maybe two miles from Seven Mie. 23 when | fell | was narth of Liberal.
22 {1, South of Seven Mile. 22 Q. That's what I'm saying.
23 A. Yes. 23 A, Yes.
24 Q. Did you stap anywhere between "P's" house and the 24 Q. 5o you had gone from Seven Mile and you were heading
25 accident? 25 north toward State Fair?
11 (Pages 38 to 41)
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1 A Yes. i A, Yes.
2 Q. And you crossed Liberal. What were the -- what was the 2 Q. Before the incident, did you observe any -- any cones,
3 lighting conditions like when yvou were riding? 3 orange cones, any caution tape, any safety signs,
4 A. Terrible. 4 anything -~
5 Q. Describe for me what you mean, terrible, 5 A. Notin that vicinity.
5 A, Just dark, dark. 3 Q. --atall? Had you seen any when were you riding?
7 Q. [t was nighttime obviously. 1 A. Ne, not that night.
8 A. Yes. g Q. Not that night?
9 Q. Were there public lighting on? 9 A, No.
10 A, No. o Q. 5o nothing between Seven Mile and Liberal, for example?
1 Q. No street lights? 1t A No.
iz A. No. That's why | was on the sidewalk. 12 Q. And how were you -- you testified in your words, | think
i3 Q. You're saying that -- but do you know if there are 13 it was described as terrible, the lighting?
14 sireet lights - 14 A Jdust dark,
15 A. Now, yes. 15 Q. How were you abie te ride? You were able to see
16 Q. --along Hayes? 16 somewhat, correct?
17 A, Yes. 17 A, I'm pretty familiar with the area, so yes.
18 Q. You're saying they weren't there in October of 20147 18 Q. When you say you're familiar with the area, had you rode
19 A. The way the sidewalk is, it's far away from the street 19 your bike on Hayes heading in that direction on Hayes
20 hecause the grass is wide, So they more -- the lights 20 before?
2% more covered the street than the sidewalk. 21 A, Yes,
22 Q. What type of bike were you riding? 22 Q. How frequenily would you ride your bike on the sidewalk?
23 A Moeuntain bike, reguiar mountain bike. 23 A. | didn't take Hayes a lot but | would take the street —
24 Q. Is it equipped with reflectors? 24 what is the name of that street? A side street. What
2% A Yes. 25 was tha name of that straet? It was the street
Page 43 Page 45
1 Q. Is there any other type of lighting on #, such as like 1 befare - two streets, { lived In betwsen. Crusade,
2 a battery powered light that you could turn off, a 2 that's the name of it.
headlight? 3 Q. Explain for me how the incident happened. | mean did
4 A. No. 4 you fall off the bike? What are you claiming happened?
5 Q. And you said you were riding on the sidewalk. 5 A. When | got to the area, | feil -- my front wheel just
6 A, Yes, & daclined. And | panicked and | tried o catch myself
7 Q. Was there a reason you weren't riding in the street? 7 and fell.
8 A. Get kifled. 1t gets too dark to be in the strest. | 8 Q. Do you know what caused the front wheel to declina?
9 rather be on the sidewalk because i -- | didn want ic E A. Something missing — missing sidewalk.
10 get hit by a car. Hayes is a prelty busy sireect. 10 Q. When did you first reafize that there was a missing
11 Q. Did you see traffic going up and down as you were i1 sidewalk?
1z riding -- 12 A, When | fell,
13 A, Yes. 13 Q. You didn observe the missing sidewatk before?
i Q. -- before the accident? 14 A. Itwas too bark to see.
18 A, Yes. 15 Q. Where were you -- what direciion were you fooking when
16 Q. Did you see anybody walking on the sidewaik? 16 you were riding your bike at the moment you fell?
17 A. There was a guy on the other side of the sireet, 17 A. |was looking straight ahead.
18 C.  But not on the side you were on? 18 Q. Were you looking at the ground?
1% A. Not my side, no. 19 A. No.
20 Q. Asyou furned — so you were at Seven and Hayes? 20 Q. Had you been looking at the ground, would you have been
21 A, Um-hmm. 21 able to see the missing sidewalk?
22 Q. Before this happened at the gas station? 22 A. Probably not.
23 A. Yes 23 Q. How did you realize there was a missing sidewalk?
24 Q. And then youz turned, you started proceeding north on 24 A, | fell.
25 Hayes? 25 Q. How did you see it? You were able to see it after you
12 (Pages 42 to 45)
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1 fell? 1 left with my leg.
2 A. Yeah. Once | got up, yes. 2 Q. And how did you land? What side?
3 Q. Soonce you stood up, you could see the missing 3 A. |ianded on my back and my head.
4 sidewalk? 4 Q. Did you falf on the pavement or on the grass?
5 A. Yes, 5 A, On the grass.
§ Q. Presumably you were standing up and looking down? 6 Q. And to your knowledge did anyone witness this?
i A, Yes. 7 A. There was a guy walking by that helped me go home.
8 Q. Any reason why you didn't see it before you f&il? 8 Q. And how far — sorry. How did you -- so at some point
9 A. itwas dark. 2 after you're faying on your back -- you fell on your -
1o Q. Butyou were able to see it after you fell? 10 you're laying on your back; is that correct?
11 A. Gnce | fell into i, yes. 1l A. | felt on my back, yes,
1z Q. Soitwas visible after you feii? 12 Q. At some point you get up, correct.
i3 A. Once | feli, | had no choice but to see it i3 A, Yes.
4 Q. And you looked down and saw it? T4 Q. Were you able o get up on your own?
15 A. Yes. i5 A, Istumbled.
16 Q. Did you try to stop the bike at all? e Q. Did someone help you get up or did you get up on your
17 A. ltwas actually too late because i just declined 17 own?
i8 (indicating)}. It fust declined (indicating}, 18 A. 1stood up real fast. | stumbled. And that's when
19 MR. WOUINO: For the record, he's indicating 18 somebody was standing there to catch me. He was like,
20 his hands going in a downward motion. He keeps showing 20 whoa, are you okay.
21 how his body went when he says decfined. 21 Q. Do you know where that person had been or where he was
22 BY MR. KUKL.A: 22 befora?
23 Q. And | want to try and clarify just so | understand, sir. 23 A, He was across the strest.
24 'm just asking - | don't know if it's even 24 Q. Was he in a car? Was he walking?
25 clarification. At some point did you iry your hang 25 A, Walking.
Page 47 Page 49
1 brakes? 1 Q. Do you know his name?
2 A. Yes, 2 A. Darryl.
3 Q. Did you try to brake the vehicle -- the bicycle at any 3 Q. Did you ever ask Darryl if he saw what happened?
4 point? 4 A. Weli, what he told me was | was there and then | wasn't.
3 A. ltwas ico late. Gnoel--it was too late. s Q. Meanirg you were there and then you weren't?
G Q. Sois the answer no, you did not try to brake? 6 A. Yeah. He looked over and saw me and he loocked again and
7 A. No. 7 he didn't see me.
g Q. What stopped the bike then? 8 Q. And then how did you get - did you go home afier
B A. The wheel turned. 2 fatfing?
10 . Andis it your testimony that you fell off the bike? 10 A Yes.
1 A. Yes. i1 Q. How did you get home?
32 &. Do you have any idea how fast you were riding? How many iz A. He helped me walk my bike home.
i3 miles per hour you were going7 13 Q. Did you seek any type of medical attention that evening?
14 A. No. I'm nol sure. 14 A. No. That evening, no. | fell right to sleep.
15 Q. Woere you biking at like & leisurely pace or in a hurry? 15 Q. Were you in any type of pain when you left --
16 A, Justrelling aleng. 16 A. Yes,
LY Q. Can you describe for me how you fell? 17 Q. - lefi the accident scene?
18 A. Itwas so fast. Let me see. |t declined, the wheei 18 A, But | thought shock. |bs all right.
18 turned, | went to put my leg down to catch myself. 19 Q. What was hutting specifically?
20 Q. What leg? 20 A. My head and my leg.
21 A. My lefl leg. And cnce it hit the ground, it jammed and 21 Q. Your left leg?
22 catapuited me to the lefi. 22 A. Yes.
23 Q. Yourleft leg jammed? 23 Q. Was your neck hurting al all?
24 A. It jammed into the dirt and catapulted me some kind of 24 A. At the time | had a headache so | wasn't sure if it was
25 way afier the bike had twisted. | catapulted to the 25 my neck or just my head.
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1 Q. Was your shoulder hurting? i SMITH EXHIBIT 1
2 A. Yes. 2 WAS MARKED BY THE REPORTER
3 Q. My understanding of your testimony is you didn't land on 3 FOR IBENTIFICATION
4 your left shouider? 4 BY MR. KUKLA:
5 A, llanded on my left side. When | flipped over, | landed s Q. Mr. Smith, I've been handed what has been marked as
6 hard on cne side of my bedy. 8 Exhibit 1. s that a phetograph that you fook?
1 Q. |justwant to be clear. Is it your testimeny you 7 MR. WOJNOQ: There's two in the picture.
8 landed on your left side or your back? 8 BY MR. KUKLA:
9 A. My left side. 9 Q. First, fet's start with the one that depicts, locks like
10 Q. So not your back? 10 a sidewaik?
11 A. ldid aflip. Soljustcalled it my back because | did 1 A. Yes.
12 aflip. 12 Q. That's a photograph veu took?
13 Q. Flip meaning after you hit the greund? 13 A Yes,
14 A. Yes. Once | flipped off my bike, [ landed fike sideways 14 Q. s that the area where you fell?
15 (indicating). Like | cant describe -- like sideways 15 A. Yes,
18 {indicating). 16 Q. Do you know if that -- is that -- if you're looking at
17 MR, WOJNO: For the record, he's indicating fo 17 the picture, is it facing north or is it facing south?
18 the left with his arms up. 18 A. It's facing north,
19 BY MR. KUKLA: 19 Q. So you would have been coming up -- as you're heading
20 Q. So this gentleman, Darryl, heips you waik the bike back 20 north, you would have been looking at that picture that
21 home? 21 way (indicating)? | mean looking straight ahead,
22 A. Yes. 22 correct?
23 Q. Apd you conlinued walking on Hayes to State Fair? 23 A, Yeah.
24 A. Well, ence he took me heme - 24 Q. Did you aiso take a picture of this - there's a
25 MR. WCOJINO: No, he doesn't want to know where 25 reference to Parsons Brinckerhoff?
Page 51 Page 53
1 Darryl went. He wants to know where you went, 1 A. Yes.
2 THE WITNESS: | went in the house. 2 Q. Whatis that a picture of?
3 BY MR. KUKLA: 3 A. It was some construction that were out there the day
4 Q. But did you continue walking Hayes north? 4 after.
5 A, Yes. 5 Q. And the day after wouid have been Monday, the 13th?
8 Q. As you're walking, did you observe any type of -- any & A. No. They didn't show up Monday. They showed up
1 orange cenes, any barricades, any tape, anything like 7 Tuesday. They weren't there on Monday.
8 that around any porticn of the sidewalk? 8 Q. The picture of the -- that depicts the grass and the
8 A, Af Slate Fair. Once | got fo State Fair. El sidewalk, and you testified that's where you fell, when
10 Q. So what did you specifically observe at State Fair? 10 did you take that picture?
11 A, Well, they had put barricades on the sidewalk on the it A. On Monday.
12 opposite side cf the strael. iz Q. Monday, the 13th of Octcber?
13 Q. Onthe opposite side? 13 A, Yes.
14 A. Yes. 14 Q. The next morning?
15 (. Had you seen those barricades before? 5 A. The next morning, yes.
16 A, No. Well, they were there that day | left, that's why | is Q. When did you {ake the picture of Parsons Brinckerhoff?
17 went the opposite way. But | didn't go down Hayes. You 17 A. A couple days after that.
18 could see them from my house. You could look out the L8 Q. And was that just a vehicle you saw in the area?
19 door. 19 A. They were sitling on the corner of State Fair and Hayes.
20 Q. My understanding is you took some pictures the next 20 There was a few trucks out there that day.
21 me#ning; is that correct? 21 MR. KUKLA: Mark this one too.
22 A Yes. 22 SMITH EXHIBIT 2
23 Q. Did you go by yourseif to take the photographis? 23 WAS MARKED BY THE REPORTER
24 A Yes. 24 FOR IBENTIFICATION
25 MR. KUKLA: Can we mark this cne? 25 BY MR. KUKLA:
i4 (Pages 50 to 53)
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1 Q. Mz Smith, you've now been handed what is marked as I MR. WOJNO: Before or after?
2 Deposition Exhibit 2, which depicts two photographs. 2z MR, KUKLA: Befora.
3 Have you seen these photographs before? 3 THE WITNESS: Before that day?
4 A Yes 4 BY MR, KUKLA:
5 Q. Did you take these photographs? B Q. Yes.
6 A. Yes. 8 A, [ saw them but they wasn't ch my streei. They ware
7 Q. Were they {aken at the same time on October 137 7 further down.
8 A Yes, 8 Q. On Hayes though or —
9 Q. The picture on the left, is that -- do your know what 2 A, Yes.
Lo that is a picture of? 16 Q. Okay.
1 A. A picture of a bus stop on the opposite side of the 11 MR. KUKLA: Mark this one.
12 street. 12 SMITH EXHIBIT 3
13 Q. Opposite side of where you feli? i3 WAS MARKED BY THE REPORTER
14 A. Yes. 14 FOR IDENTIFICATION
15 Q. Directly opposite or further? 15 BY MR. KUKLA:
16 A. Like catty corner. Like a little further but it's like 16 Q. My, Smith, you've been handed what's marked as Exhibit
17 catty corner. 17 3. Did you take that photograph?
18 Q. And that's Hayes? i8 A. Yes,
19 MR. WCGJNO: Can we go off the record? 19 Q. Was that taken on Ocicber 13, 20147
20 {An off the record discussicn was held) 20 A. Yes.
21 BY MR. KUKLA: 21 Q. Can you describe for us what is that a photograph of?
22 Q. Mr. Smith, looking at what's been marked as Exhibit -- 22 A. Where | landed at.
23 photagraph A on Exhibit 2 -- 23 Q. Soyou landed on the --
24 A, Um-hmm. 24 A, Dirt.
23 Q. --there's fwo orange cones or doas that appear to be 25 Q. --the left side of the picture, there's grass and dirt?
Page 55 Page 57
B two orange cones in that picture? b A, Yes,
2 MR. WOJNO: Orange barrels. 2 MR. KUKLA: Exhibit 4.
3 MR. KUKLA: Crange barrels. Sorry. 3 SMITH EXHIBIT 4
1 THE WITNESS: Yes. 4 WAS MARKED BY THE REPORTER
5 BY MR. KUKLA: 5 FOR IDENTIFICATION.
5 Q. That's not the area where you claim you fell, correct? & BY MR. KUKLA:
1 A, No. 7 Q. Mr. Smith, I've handed you what's marked as Exhibit 4.
8 Q. It's on the opposite side of Hayes? 8 There's two photographs in that picture which we've
9 A. Yes. 9 marked as A and B. Can you describe for us what
10 Q. Then the photograph that's depicted here, Exhibit B - ie photograph A is?
11 or sorry, photograph B, what is that a picture of? ! A. This is a picture of the streat where | crossed.
1z A. A picture of the cones on State Fair and Hayes. 12 Q. What was the reason for taking that photograph?
13 MR. WOJNO: You mean the barrels. 13 A. Trying to remember where | fell.
14 THE WITNESS: The barrels, yes. 14 Q. And your testimony was you fell on Hayes, rorth of
15 BY MR. KUKLA: 15 Liberal Street?
16 Q. And you testified that you had seen those barrels before 16 A, Yes,
17 this incident, correct? 17 Q. Whatis picture B a photograph of?
18 A, Yes. 18 A. Showing where they dug the sidewalk up, dug the bus stop
19 Q. And the yeliow tape, there's yellow tape as well? 19 up.
20 A. Yes. 20 Gi. Is that the area where you fell?
21 Q. Having lived on State Fair you frequenied Hayes 21 A Yes,
22 regularly; s that fair {o say? 22 Q. Your testimony is you landed in that grass and dirt
23 A. When | had {o. 23 ared —
24 Q. Had you seen people or construction crews working on 24 A. Yes.
25 Haves on the sidewalk? 25 Q. --that's depicted in photograph 8%
15 (pPages 54 to 57)
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1 A. Yes, 1 photographs?
2 Q. And then there's a pole there with a bus stop sign? 2 A. Yes,
3 A, Um-hmm. 3 Q. What does photegraph A depict?
4 Q. Do you see that there appears to be some type of yeliow 4 A, Well, actually | was trying o see if | could pick up
5 paint on the pole? 3 the actual spot where | fell from these cones to down
3 A, Um-hmm. § there to show that there's nething down there.
7 MR. WOJNO: For the record, that's there two 7 MR. BERGER:; What direction are you looking in
Ll year prior to. 8 A there? Is that south?
MR. KUKLA: Was it? 9 THE WITNESS: That's south, yes.
1o MR, WOUINO; The yellow tape. We discussed # 10 MR. BERGER: Down Hayes thare?
13 and viewed if in imagery two years prior to the date of 11 THE WITNESS: Down Hayes, yes.
12 loss. 12 BY MR. KUKLA:
13 BY MR. KUKLA: 13 . Toward the area where you fell?
14 Q. When you were riding you? dike that night did you 14 A. Wait a minute, No, no, no, I'm sorry. This is the
15 observe that yeliow iapa on the pole? is opposite picture. The opposite side of the street of
16 A. No. 16 Hayes and State Fair.
17 MR. KUKLA: Mark this one foo. 17 Q. And then did you take a photograph -- the picture that's
18 SMITH EXHIBIT 5 i8 marked as B, what -- did you take that picture the same
19 WAS MARKED BY THE REPORTER 19 day or couple days later?
20 FOR {DENTIFICATION 20 A. A few days later. 1tock a picture of the trucks
21 BY MR. KUKLA: 21 together.
22 Q. Sir, you've heen handed what's marked as Deposition 22 Q. And yeu saw that truck in the vicinity?
23 Exhibit 5, which has two photegraphs marked A and B. 23 A. Yeah. |just took pictures of everybody that was
24 Did you take those photographs? 24 together.
25 A, Yes. 25 Q. Locking back again at Exhibit 1, photagraph --
Page 59 Page 61
1 Q. And is photograph A, is that a piciure of the area where L MR. WOJNO: | don't think we separated them.
2 you feli? 2 De you want me to do that?
3 A Yes. 3 MR. KUKLA: Yeah, if you can.
4 Q. Andsothatis -- 4 MR. WOJUNO: For the record. I've marked
5 MR. BERGER: 1t's looking south. 5 photograph A as the Parsons Brinckerhoff signed truck
3 MR. KUKLA: Looking south. & and door and photograph B is the sidewalk in Exhibit 1.
7 MR. WOJINO: Correct. We're in agreement, 7 BY MR. KUKLA:
A BY MR, KUKLA: 8 Q. Sir, does iooking at photograph B of Exhibit 1, does
E Q. And you fell in an area that wouid be to the right of k4 that accurately depict the condition of the sidewaik as
10 phetegraph A? L0 you chserved it afler you: felt on October 12th, 20147
11 A, Yes. 11 A. Yes.
12 Q. And photograph B then depicts the area where you fell -- 12 Q. And this was mid October so I'm assuming even though
13 A. Yes. 13 it's Michigan, there was no show or anything that
14 Q. --and has the bus stop sign: with the pole and the 14 evening?
15 yellow tape? 15 A. No. Hwasdry and clear.
16 A. Yes. 16 Q. You're not aware of anything else that would have
7 MR. KUKLA,; i think the last photograph | have 7 obscured the condition as depicted in Exhibit 1-B?
18 for you is this one. 18 A. No.
1% SMITH EXHIBIT 8 19 Q. And it's your testimony that there were no orange
20 WAS MARKED BY THE REPORTER 20 barreis around this area?
21 FOR IDENTIFICATION 21 A. No,
2z BY MR. KUKLA: 2z Q. And there were no yeliow caution tape around the area?
23 Q. Mr. Smith, you've been handed a photograph or what's 23 A. No.
24 beery marked as Deposition Exhibit 6, with photographs A 24 MR. WOJNG: Your answer meaning ne, means
25 and B. Can you describe -- did you take those two 285 that's correct, that there was none?
le (Pages 58 to 61)
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Page 62

THE WITNESS: Right, that's correct,
BY MR, KUKLA:
Q. And it's your festimony — did you observe any sidewalk
ciosed signs while yeu were riding your bike north on
Hayes?
No.

>

-

o

FPage 64

hefore Qctober 12, 2014, was the previous Tussday?
Yes.

. When you were walking the sidewalk -- when you were

walking to work on that Monday and Tuesday, did you
observe any people, construction crews or anybody
working cn the road or the sidewalk?

1 Q. And prior te the incident after you turned off of Seven 7 A, They were more closer to Six Mile.
8 Mile and went on to Hayes north, had you chserved any 8 Q. Sofurther south?
9 barrels or caution tage or anything of that sort? E] A Yes.
10 A, No. 10 Q. Now you did seek medical attention on October 13,
1 Q. The next day though when you weni back you cbserved them 1 correct?
iz across the street though? 12z A. Yes.
13 A. Yes. Well, | observed the ones that was on my block. 13 Q. Let me ask you how did you -- when you went to take
14 But Seven Mite and Hayes and in thal area, ro. 14 these photographs, how did you get there? Did you walk
15 Q. Do you recall when you had last been in that area Seven 15 to the area?
16 Mile and Hayes befcre October 127 is A. |limped around because | wanted lo talk to somebody.
17 A. No. Maybe Thursday. I'm not sure. 17 Q. Was anybody -- did anyone go with you?
18 Q. The Thursday before the 12ih? le A. No.
12 A. No. Itwas Monday, Tuesday because | walked thase two 19 Q. And you were abie to walk that area?
20 days. 20 A. It wasn't easy bul | did it.
21 Q. And just so we're clear, Monday and Tuesday before -- 21 Q. Do you remember how much time you spent out there when
2z A. Yes. 22 you were taking these photographs?
23 Q. --the Sunday when you claim you fafi? 23 A, Ibwasn't long. Maybe ten minutes.
24 A, Yes. #was Monday and Tuesday before that, 24 Q. Did you talk to anybody when you were out there'?
25 Q. Had you walked this same area? 25 A. No.
Page 63 Page 65
1 A. | walked Hayes, yes. 1 Q. And again, you didn't observe any work crew that day?
2 Q. Hayes from Seven Mile to -- 2 A. That day, no.
3 A, |walked to work that day, yes. 3 Q. And then at some point you went -- you weni to the ER on
4 Q. Which direction would you go when you're waiking to 4 the 13th?
5 werk? 5 A. Yes, 8t John.
6 A. Straight out Hayes to Houston Whittier. 6 Q. s that St, John on Moross?
7 Q. Would you go -- which side of Hayes would you go on? 7 A. Moross.
Ll The same side you were riding your bike or the other 8 Q. And you were seen ia the ER?
side? 2 A, Yes.
10 A. Same side | ride my bike. 10 Q. And do you remember what they did for you when you were
il Q. Was it Monday or Tuesday? 11 there?
i2 A. Monday and Tuesday. | watked to work those two days. 12 A. They took an X-ray of my neck and back and prescribed me
13 Q. Did you cbserve -- 13 some medication. And we did a few litlle tests on my
T4 A. There was no construction and the sidewalk was fine. 14 arm and leg.
15 Q. So the sidewalk that's pictured -- the piciure of the 15 Q. Was this pain medication they prescribed?
1 sidewalk - the condition of the sidewalk that's 16 A. Yes.
17 depicted in Exhibit 1, photograph B, is not what you 17 Q. And you were not on the pain medication before the
18 observed when you were walking to work -- 18 incident?
19 A. No. 12 A. No,
20 Q. --Monday or Tuesday before the incident? 20 Q. And then were you discharged home from the ER?
21 A. No. 21 A. Yes.
22 Q. Do you know how long the sidewalk had been in this 22 Q. So you weren't admitted to the hospital?
23 condition? 23 A. No.
24 A. No. 24 Q. Were you given any instructions fo follow-up with --
25 Q. And the fast fime you would have been on that sidewalk 25 A. Yes.
17 (Pages 62 to 65)
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Page 66

Page 68

1 Q. Just so | complete the question, were you given any 1 A. Yeah, Van Dyke Spinal because it wouldn't stop hurting,
2 instructions to follow-up with a physician? ? Q. What wouldnt stop hurting?
3 A. Yes. 3 A. My neck and my leg. # would not stop. So | had to go
4 Q. Who --who did you - did you follow-up with anyone? 4 see somebody who would really help me.
5 A. Yes. 9 Q. MNow Dr. Darwish you had treated with before the
8 Q. Whe did you follow-up with? é incident, carrect?
7 A. The first week ! foliowad with Dr. Darwish. 7 A, Yes,
8 Q. Is thata male or female? § Q. Had you ever freated at Van Dyke Spinal before?
9 A Male. 9 A, No, Neverheard of them.
10 Q. Did you also return o the ER on the 14th? 10 Q. How did you become aware of Van Dyke Spinaf?
i1 A. Cnthe 14th? 11 A, | think it was my attorney. They recommended that
iz Q. Yes, of October. 12 pace, | think, because | never heard of them.
13 A. 1don't remember going back. 13 Q. And do you recall when you first went to Van Dyke
14 Q. So you went -- your testimony - your recolleclion - 14 Spinal? Does November, 2014, sound about right?
15 and we will get your medical records. But your 15 A. Htwas like the erd of November, ail the way uatil
16 racolfection is you went on the 13th, correct? 18 January | was going to see them for physical therapy.
17 A, Yes. 17 Q. Were they afso doing chiropractic services?
18 Q. And then you were discharged and they instructed you to 18 A. They was trying to find out what was going on with me.
19 follow-up? is So they the ones that sent me to MRI.
20 A, She told me fo seek more help. That's what she told me. 20 Q. And then at some point you said you stopped treating
21 She said you're going to need some more medical 21 with - at Van Dyke Spinal?
22 attention. 22 A. Once he got the informatien from the MRI, he sent me to
23 Q. Did they tell you what injury -- did they make a 23 Michigan Head & Spine.
24 diagnosis? 24 Q. Do you remember whe the name of the doctor was at Van
25 A, She said my neck was in bad shape, 25 Dyke Spinal?
Page ©7 Page 69
1 Q. And this is the ER doctor? 4 A. Um, he wasn't a doctor. He was a physical therapist.
2 A Yes. z Oh, man. | can't remember his name,
3 Q. De you recall anything else she said? 3 Q. Was there a Dr. Michael Meeron?
4 A. She told me to make sure 1 seek more medical attention. 4 A. Meeron, that's #t, Meeron.
5 Q. Do you recall the name of the doctor? 5 0. And is he with & chiropractor; do you know?
& A, No, & A. Yes.
7 Q. And you followed up approximately, you said, about & 7 Q. And you saw him at Van Dyke Spinal Rehabilitation
k] week |ater with docior -- 8 Center?
El A. Dr. Darwish. 9 A. Yes.
10 MR. WOJINO: He said he saw Dr. Darwish that 10 Q. How did you get to -- they're located in Warren,
11 week not a week later. 1 carrect?
12 BY MR. KUKLA: 12z A. Yes,
13 Q. I'msorry. 13 Q. How did you get to their offices?
14 A. Let me see, | went to the doctor on Monday. | went fo 14 A. Either | would catch the bus or get a ride.
15 Dr. Darwish on a -- | think on a Thursday or Friday 15 Q. And if the records say that you were discharged from Van
16 because | was still hurting. 16 Dyke Spinat on Febzeary 3rd, 2015, does that scund about
17 Q. That same week? 17 right?
18 A Yes. 18 A. Yes.
s Q. What, if anything, did Dr. Darwish do for you? 18 Q. And then you also started treating at Michigan Head &
20 A. Nothing. He just told me it takes time to heal. Sol 20 Spine?
21 went for another physician. | went for a second 21 A, Yes,
22 opinion. 22 Q. You testified you were referred there by --
23 Q. Where did you go for a second opinion? 23 A. Dr. Meeron.
24 A, Um, | probably went Van Dyke -- what was his name? 24 Q. Al Michigan Head & Spine you've seen Dy, John Marshall,
25 Q. [s that Van Dyke Spinal? 28 is that right?

QUAT REPGATEAS & ViDEQ

NEEY e =l ansonreporting. com

18 {(Pages 66 to 69}

45a

313-567-8100

WV 92:9T:0T 6T02/¢2/. OSW Ad IAI303Y




Keith Smith

5/4/2016
Page 70 Page 72
B A. Yes, 1 Q. Now he is a chiropractor o your understanding?
2 Q. Are you still seeing Dr. Marshall? 2 A Yes.
3 A, Yes. Q. He wouldnt have been actually perfarming any surgery on
4 Q. When was the fast time you saw Dr. Marshall? 4 you?
El A. The 28th of April. 5 A. No,
& Q. Orzo1e7? 6 Q. Did he specify what type of neck surgery you might nesd?
7 A, Yes. ? A. No. He just said if | even thought of it, it would
8 Q. What type of treatment has Dr. Marshall or the other a probably kill me because of where my injuries are.
professionals at Michigan Head & Spine provided to you? E Q. Has Dr. Marshall ever indicated that you nead surgery?
ic A. |'ve gotten another MRI on my head. | also received a 10 A. He said it's an option but it was up to me.
1 epidural shot in my spine and medication and a lot of 1t Q. How regularly -- | Know you testified that you saw
12 physical therapy. 12 Dr. Marshall last on April 28, 2016,
13 Q. The epidural shot, was that only cne? 13 A, Yes.
14 A. 1was supposed to get three but when they gave me the 14 Q. How regularly are you seeing him?
15 first one, it scared the hel out of me. He put me to 15 A, Well, | had the epidural in August. Wel, no. No, I'm
15 sleep and | woke up in that reom and | was afraid to go 16 sorry, in July and it lasted until March. So | was able
17 back for a while. | was afraid. 17 to physicaily de a lot more than what | am now.
18 Q. Soyeu've only had ene epidural shot? 18 Q. So the epidural relioved the pain?
19 A Yes. 1o A, Yes,
20 Q. Are there plans to have any more? 20 Q. Are you on any current pain medication?
21 A. Yes. 21 A, Tramadof,
22 Q. Isthere one currently scheduled? 22 Q. And that's prescribed medication?
23 A, Well, he told me whenever I'm ready, he would schedule 23 A. Yes.
24 if, 24 Q. Andis Dr. Marshall the one that's prescribed that?
25 Q. Are you also undergoing physical therapy? 25 A Yes.
Page 71 Page 73
1 A. Not now. 1 Q. How frequently do you iake that?
2 Q. When did you -~ 2 A, Every day four times a day.
3 A. They gave me a pamphlet to follow for neck exercises and 3 Q. And where do you get your prescriptions filled?
4 stuff, 4 A. CVS pharmacy, Conner and Gratiot,
E Q. So stuff to do at home? 5 Q. Any other medications you're currently taking?
d A. | do at home physical therapy, yes. & A. Besides my blood pressure, they give me a Robaxin: for
7 Q. Were yeu going somewhere for physical therapy at some 7 muscle relaxing.
g peint? 8 Q. Do you have an appointment scheduled with Dr. Marshait
Bl A. Just the Van Dyke Spinal. 4 coming up or any future --
10 Q. So nowhere other than at Van Dyke Spinal? 10 A. Well, he says i got to follow-up in August, to come see
11 A. That's the oniy place | went for physical therapy, 11 him again in August. But he told me anywhere between
12 Q. And you stopped freating at Van Dyke Spine in February 12 there, if I'm ready to have that second epidural, to
13 of 20157 13 give him a cail.
i A, Yes. 14 Q. s your — is your neck - are you currently
15 Q. So no physical therapy since then? 15 expariencing pain in your neck?
16 A. No. i6 A. Yes.
17 Q. Have you had any surgeries? 7 Q. Is it on the right side of your neck, the left side?
18 A. No. 8 A, It's like just straight down the middie, just —
19 Q. Are there any surgeries scheduled? is Q. On a scale of one to ten, with one being the least
20 A. He told me it was dangerous. 20 amount of pain and ten being the most severe, where
21 Q. Who told you? 21 would you rank the pain in your neck presently?
22 A. Meeron. He said 70/30 chance that | wouid die under the 22 A. Nine.
23 keife. 23 Q. Is that consistent or does it fluctuate?
24 Q. Do you know what type of surgery he was tatking about? 24 A, Well, my medication, if | take -- like if | take it, my
25 A. Neck, neck surgery. 25 medicaticn, in the moming then | take it in the
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i afternoon | don't feel nothing unid time to go o bed. 1 stopped the cane.
z And when it wears down, | take them just before | go to 2z G. So presently you're able to walk without a cana?
3 bed. 3 A. | walk with & limp, yes.
4 Q. And then currently are yeu experiencing pain in yeur 4 Q. Dc you wear any type of neck brace or back brace or
5 shoulder, left shoulder? 5 anything like that?
6 A. Onlywhen | use it & A, No. Weil, I wore a back brace for a while but | stopped
1 Q. What types of things cause pain in your left shoulder? 1 wearing it because somebody told me it doesn't do
8 A. Ceoking, hand shakes. 1 drop a lot of stuff. If| 8 anything but tell you that you got a back problem. It
? write a lot, holding something too long, | drop it. So 9 doesn't help,
10 awhcie lot of things my hand does on its own. 10 Q. Has Dr. Marshall or any other physician given you any
i1 | hate to taik about this bui a week ago | had 11 restrictions on what you're able to do?
1z some new puppies for my baby and my hand dropped one and 12 A Yes.
13 killed it. | dropped it. | picked it up to look at it 13 Q. What are those restrictions to your understanding?
14 and my hand just let go of it and it died. 14 A, My limitations was do not lift anything over five
15 G. This happened recently? i5 pounds. | have to move my leg as much as | possibly can
1§ A, Last week. i when ¥m sitting. That's why | keep moving my leg back
17 Q. Have you been seen by a newrologist; do you know? 17 and forth,
18 A. The neurologist thal | taiked to out at Dr, Marshall, | 18 Q. That's your left leg?
18 think he was the one that said | needed the epidural. 1% A. Yes. And!only can do cerlain sedative (sic) jobs. |
20 Q. And that's for your neck though? 20 guess that's a sit down job. | don’t know but he said
21 A, Yes, 21 sedative jobs. And also he said ne running but | can't
22 Q. Has anyone said you need surgery on your left shoutder? 22 run. No bike riding. 1 haven't rode my bike since.
23 A. He said that was an option bacause it wasn't as bad as 23 Q. So you have not roede your bike since —
24 il looked. He said it may go away. 24 A. Since | fell.
25 Q. Your left shoulder, is it better now than # was after 25 Q. - since you fall?
Page 75 Page 77
1 you fell? 1 A. | haven't been able to.
2 A. Yeah, it's gotten better. 2 Q. You haven'{ even tried?
3 Q. What about your back? |s your back causing you pain? 3 A. Yes, tried.
4 A. Only when my hip hurts. 1 Q. You kied?
5 Q. And is your hip continuing to cause you pain? 5 A. And | failed. It was embarrassing. | wouldn't do it
& A. “Yes, something going on with it. They can't figure out g again.
7 what's wrong. It's hyperextended. 7 Q. When did you try and ride your bike?
Q. Have you had any physical therapy for your hip? i A. 1was helping my son fix his bike, so | tried to get on
E A. Yes. 9 it to see if | do it because | hadn't did it in a while.
1o Q. Same place at Van Dyke? 10 Q. So it was relatively recenily?
i1 A, They trying to figure out what's going on because of the 11 A. Yeah, maybe a month ago.
12 way my bone is sticking out of my hip but they didn't iz Q. Do you have any restrictions on hew long you can stand?
13 knew what to do. 13 A. 45 minutes to an hour.
14 Q. On ascale of one fo ten, with one being the least 14 Q. s that from Dr. Marshali?
15 amount of pain, fen being the most severe, where wolild 15 A. Yes.
16 you rate the pain on your hip? 16 Q. What about restrictions on how long you can sit?
17 A. My -- my hip 16, 17, somewhere up in there. 17 A, Same thing. He said up and down 45 minutes unless |
18 Q. So your testimony is severe pain? 18 like move around. As jong as | can move my leg. If 'm
19 A, Constant. It never stops. 19 in a tight spot, | have to get up and stand but as long
20 Q. Does that go away when you take the pain medication? 20 as | can move my leg around, it won't cramp up.
21 A.  Not my hip. 21 Q. Have you ever applied for Social Security Disability?
22 Q. Are you abie to walk without assistance? 22 A. For this incident, yes.
23 A. Yes butl stumble a lot, 23 Q. What was the result of that; if you know?
24 Q. So you're not using a walker? 24 A. Because | was able to work, | was not.
25 A. | had a cane but it staried getting in the way sc | just 25 G. Do you recall when you applied?
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1 A, August-- July, August of last year. 1 doctor,
2 Q. Do you know if that decision was appealed at ail? 2 Q. So the doctor said you needed corrective lenses when you
3 A. | never tried. | was frustrated so | just never. 3 were younger?
4 MR. KUKLA: At this point, thank you, sir. 4 A, Yes, just to read with though.
5 I'l pass the witness, as I'm sure my co-counsel may 5 Q. Okay. When was the iast time you actuaily had your eyes
6 have some questions for you as well, & examined?
7 MR. WCJNO: 1 think you covered everything. ? A. 2006 maybe.
8 MR. PADRDISON: I've got a couple, just a real 8 Gi. Now on the porticn of the street where you fel that's
g quick couple. 8 depicted in Edibits 1 through 62
10 EXAMINATION BY MR, PADDISON: 10 A. Um-hmm.
11 Q. Mr. Smith, my name is Gregory Paddisen. i represent the 1z Q. On that portion of Hayes, is there a bike path in the
1z City of Detroit in this matter, | apologize in advance, 1z street?
13 | may bounce arcund. | have a couple real, real quick 13 A Nowitis,
14 questions for you. 14 Q. There is now.
s Starting with this: You mentiched that you 15 A, They putone in. They just put one in.
18 are taking high bicod pressure medication? i6 Q. If I'm understanding you correctly, are you saying that
17 A. Yes. 7 there was not one as of Qctober 12, 20147
18 {1, What is the name of that medication? 18 A. No.
19 A, Lisinopril. 19 Q. And | believe you had indicated that you were riding on
20 Q. And were you taking that medication on the date of 20 the sidewalk as opposed io the streets because there was
21 August 12, 2014 -- 21 traffic in the streets?
22 A. Yes. 22 A. Yes.
23 Q. October 12, 20147 23 Q. And was it -- you said it was dark out at the location
24 A. Yes. 24 where this fall occurred?
25 Q. Are you aware of any of the side effects of that 25 A. Yes.
Page 79 Page 81
3 medication? 1 Q. Did the cars in the streets have their headlights on?
2 A. Yes, 2 A. Yes,
3 Q. What are those side effects? Q. Did that provide some tight to you?
4 A. Just sleepiness. 4 A. No. It was actually going so fast.
5 Q. Anything else? E Q. Could you see more clearly the area of the street where
6 A. That's the only thing it does to me. 6 the cars were passing or the sidewalk?
1 Q. When during the day do you take your Lisinoprii? 7 A. Well, on the sidewalk i seen more sidewalk because I'm
8 A, As soon as | get up in the morning. 8 on the sidewalk,
9 Q. Do you recali what time you woke up on the morning of 9 Q. Okay. So the lights from the cars that were on the
10 October 12, 20147 10 street didn't ifluminate the sidewalk at all?
11 A. Maybe 8:30, nine o'clock in the morming. 11 A, Well, the way the street is, no.
iz Q. You said you watched the Lions game at your sister's 12 Q. Now you indicated that after the fall another individual
13 house. 13 had come to get you. | believe you said his name was
14 A. Yes. 14 Darryl.
15 Q. When you went to "P's" house and you watched more is A, Yes,
186 footbalt there -- 16 Q. And am | correct in saying that Darryl came from the
17 A, Yes. 17 opposite side of Hayes?
18 Q. Are you like me, de you drink at ail while you waich the 18 A Yes
19 football games. 19 Q. And did you witness or observe Darry! prior to falling?
20 A. Pve been sober for 15 years. 20 A. MNope. |was lcoking straight ahead.
2L Q. Congratulations, sir. Mr. Smith, | see you have glasses 21 Q. So you didn't see him at any point prior to the fall?
2z here foday. Are those prescription lenses? 22 A. No.
23 A. Just readers. 23 Q. When Darryl came over, did you guys have any
24 Q. Have you been prescribed corrective lenses? 24 communications? Did you guys say anything to ane
25 A, When [ was young but | haven't been {o a -- seen an eye 25 another?
21 (Pages 78 to 81)
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1 A. He asked me was | okay, what happened, how did you fall. 1 Q. Isthat correct?
2 I'm ke locking around like. 2 A, Yes.
3 Q. Just curious, how do you know that Darryl came from the 3 Q. Okay. Thank you. Now the photographs that were marked
4 opposite side of the street? 4 as Exhibits 1 through 6, you took those photographs?
5 A, Because he wasn't on my side of the street or | would s A, Yes.
6 have saw him. 6 Q. And in those photographs there is pictures of vehicles
7 Q. Sohe didr't tell you that he came from the opposite 7 identified AS Parsons Brinckerhoff and Rauhorn Elecric.
8 side of the street or you didn't see him cross the 8 A, Yes.
8 sfrest? 9 Q. What led you to take photographs of those two vehicles
10 A, He justappeared. Hey, you're aii right. 10 in particular?
11 Q. So at this point you're assuming that Darryl came from 1 A. |was told by my atlorney to take pictures. That's the
12 the opposite side of the streaet? 12 only way we can help.
13 A, Well, he told me | was across the street. | saw you and 13 Q. And when were those taken?
14 then | didn't see you. 14 A. They said did | know the name, they had asked me, of the
15 Q. Okay. So Darryl said that he actually saw you basically is people who - and | said | could find cut.
18 disappear? 15 Q. Were there any other work vehicles at the location when
I A. Yes. 17 yau went to take pictures on the date that those
18 Q. Soit's your understanding that Darryl could actually 18 photographs were taken?
19 cbserve you from across the street? 139 A. Onthat day, yes. It was just the one that | took
20 A. Yes, ] 20 pictures of.
21 Q. At the time of the fall, were you wearing a helmet? 21 Q. Okay. Now you said that the last time you traveled that
22 A. No, 22 portion of the sidewalk prior fo the falt was a previous
23 Q. Do you recail what you were wearing at the time of the 23 Monday or Tuesday?
24 fall? 24 MR. WOJINO: Monday and Tuesday.
25 A. Justa jacket and jeans. 25 THE WITNESS: Menday and Tuesday.
Page 83 Page 835
1 Q. Bhle jeans? 1 BY MR. PADDISON:
2 A. Yes. 2 Q. Which would have been by my math, Ccteber 6 and 7th?
3 Q. Are they blue, biue jeans or black? 3 A. Just a couple of days after my birthday.
4 A, Regular blue jeans. 4 Q. And that portion of the sidewalk on Hayes was fine?
5 Q. And ajacket? 3 AL Was fine.
§ A. Yes. 6 Q. And then cne last guestion and | want fo preface this
1 Q. Do you recall what color the jacket was? 7 I'm not asking for the substance of the communications
8 A. Blue 8 or what was said, I'm simply asking for a time.
E Q. Light blue or dark blue? 9 A, Okay.
10 A. Light blue. 10 Q. Do you recaif the first time you sought the advice of an
i1 Q. And you indicated that you aciually fell info the grassy 11 attorney relative to this fali?
1z area on the side of the sidewalk, not actually on the 1z MR. WCJNO: I'm going to object to that and
13 sidewalk itself; is that correct? 13 instruct him not to answer. It's not relevant and not
14 A. Yes. 14 material and is inadmissible,
15 Q. Were there any scuff marks or dirt marks on your jeans 1% MR. PACDISON: Yeu're right, but this is still
16 or jacket? 16 a deposition. s discovery. | am not asking for the
17 A. On my jeans and jacket. 17 substance of the communications which would be
ig Q. Where were those dirt or scuff marks? 18 privileged. Times and dates are not privileged under
19 A. On the back, on the one side, my left sleeve and my 19 attorney/client privilege.
20 right here {indicaling) , around the shoulder, left 20 MR, WQJNO; Weli, {'m instructing him not tc
21 sleeve area. 21 answer when he first sought our advice,
2z MR. PADDISON: So let the record reflect the 22 MR. PADDISON: Very well. Nec further
23 witness is identifying his left shoulder, left trapezoid 213 questions.
24 area, 24 MR. BERGER: Geod afternoon, Mr. Smith.
25 BY MR. PADDISON: 25 THE WITNESS: Hi,
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1 MR. BERGER: My name is Jay Berger and | i Q. Sure. Painting the ceiling and walls.
2 represent Parsons Brinckerhoff in this matter. 2 A, Yes with long sticks.
3 EXAMINATION BY MR. BERGER: 3 Q. Have you been doing painting and these home renovation
4 Q. Inreviewing your medical records for today, i noticed a 4 projects all your aduit life?
5 note frorm Spinal Rehab, | think that's the Van Dyke 5 A. Justabout.
& Spinal Rehab. The date of the note is November {10th of 6 Q. Approximaiely how many -- let's start with home
7 2014, And in that note under the heading Prior 7 renovation. Approximately how many home renovation jobs
8 Musculoskeletal Probiems, it noted a fall in 8 do you da on the side a year prlor to the accident?
9 approximately 2010, Do you remember suffering a fall in E A. ldon'thave a truck. Seo maybe four -- three, four,
10 20167 10 five. # depends on who calls,
11 A 20107 iat Q. Do those jobs involve generally painting or what do they
12 Q. Correct. 12 involve?
13 A. |was in Fiorida in 2010. 13 A, Mostly painting. Maybe a littte drywail hole or some
14 Q. Do you remember reporting & fali to your doctors at i4 mudding.
15 Spinal Rehaly that oceurred in 26107 15 Q. Have you ever worked for a professional painting
16 A. No. | was in Fiorida in 2010. So why would { -- no. le company?
17 Q. Soyou dort know why that note is in your medicat 17 A. Ne. | didn't have a paper sayiag I could — that |
18 records? is could do it, sc they wouldn't hire me.
12 A, No, If the - # woukd be a mistake because | was in 19 Q. I'mtalking in the course of your whole life. Have you
20 Florida. 20 ever worked for a professicnal painting company?
21 Q. What were you doing down in Florida in 20107 21 A, No.
22 A. Helping my uncle. | got a disabled uncle that needed my 2z Q. Have you ever worked for any professional home
23 assistance. So | went down and stayed with him for a 23 renovation companies or companies that speclalize in
24 couple of years. 24 home rencvations?
25 Q. What years were you down in Florida -- 25 A, They weren't professional, They were just home
Page 87 Page 89
1 A. 20104c 2012, 1 improvement.
2 Q. -- staying with your uncle? 2 4. Home improvement companies?
3 A. Yes. 3 A, Well, wasn't a company, just word of mouth,
4 Q. What was his name? 4 G Just en your own, never empleyed by any company that did
5 A. His name is Enricoh Hall. 3 those type of services?
§ Q. Can you spell that for the record, please? @ A. No.
7 A. ERICOH. 7 Q. No?
8 Q. Hallis his last name? 8 A ldidn't have the credentials to show them so they
9 A Yes HALL. ] wauldi't hire me.
10 Q. And what were you doing for your uncle down in Florida? io Q. What credenlials are you talking about?
1t A. Housekeeping. i1 A, If you work for home improvement, they want to be able
iz Q. Housekeeping? 12 to insure you. So you had to prove that you were like
13 A, Yeah. i3 able to do this job properly. So they wanting paperwork
14 3. Does he suffer from some sort of medical condition? 14 to show that maybe that you went to schoal for this,
15 A, Heis & double ampulee. 15 like = trades skill. And | never had that so they never
1¢ Q. Were you lifting him and things of that nature? 16 hired me.
17 A. No. He could basically do aiot on his own. He just 17 Q. Did you file any tax returns in 20137
18 neaded help with housekeeping and ceoking. 18 A, No.
19 Q. Were you working while you were down there other than 9 Q. Did you file any tax returns for 2014?
20 taking care of your uncle? 20 A. 2014, no, | was still hurting. We#, in 2014, no. |
21 A, Not-- anly just like hame improvement jobs. 21 got paid cash at that pork place.
22 Q. What type of home improvement jobs? 22 Q. Sano tax returns were filed for 20147
23 A. Painting. 23 A. No.
24 Q. Painting. Did that painting involve cverhead work? 24 Q. Any tax returns for 20157
23 A. Overhead, what you mean, like lifting? 25 A. Yes.
23 (Pages 86 to 89)
HANSON EENINEEIN S hansonreporting.com 50a

CQUR? mpamgns ﬁ VIDEO

313-567-8100

WV 92:9T:0T 6T02/¢2/. OSW Ad IAI303Y




Keith Smith

5/4/2016
Page 90 Page 82
1 Q. You did file a tax return for 2015? 3 Q SENTEC?
2 A. Yes. 2 A. Yes.
3 Q. Did you play sports when you weré a kid? 3 Q. Where is the Sentech office located?
4 A. High school, yes, 4 A, Inside the New Center Starmping building on East
5 Q. What sport did you play? Footbalt? 3 Milwaukee.
6 A, Yes. 8 Q. So the reason you stopped working for Wright Brothers --
ki Q. Football, four years of high scheol? 7 A. Yes.
8 A, lLdidn't play football for high school. | just played 8 Q. —is not because of your injuries, it's because you
s it like around the neighborhoed, just picking up, pick ° dropped the windshield and they fired you?
10 the feotball up and run. That's af. 10 A, Well, | was working pretty good until | got hurt. And
i1 Q. Pick-up foothall? 11 then when | couldn't afferd fo pay foz that windshield,
B2 A. And run. There wasn' no fike organized. | tried for 12 that's when he told ma | was fired. Other than that he
i3 my high schoot and | didn't make it. 13 wouldn't have fired ma. | would have been working the
3] Q. Tried out for Denby and didn't make it? 14 desk.
15 AL Yes. 15 Q. There was nothing that prevented you from working for
ié Q. Did you play in the rec leagues at that point it time 16 Wright and Brothers after your accident?
17 when you didn't make Denby? 17 A. icoukdn't perform.
18 A, No. 18 Q. What type of heavy lifting -
i Q. Just pick-up with your friends? 19 A, Itwasn't liting. it was just driving. My neci hurt
20 A, With my friends, yeah. 20 too bad to look around.
21 Q. Okay. And any other sports other than footbali? 21 Q. You were moving the cars around?
2z A. Basketball but that's it. 22 A, Yes.
23 Q. Did you play basketball in any leagues while you were 23 Q. Watching over the cars?
24 growing up -- 24 A. Yes.
25 A. No. 25 Q. You thought that the injuries from your accident
Page 91 Page 93
1 Q. -- recreation or otherwise? 1 prevented you from doing that?
2 A. No, 2z A. My left arm wouldn't act right and my neck would hurt
3 Q. Did you talk with any construction workers or anyone 3 when ook around. And | was moving too slow a lot.
4 else on the date that you took the pictures of these 4 Q. Did any doctors put you on any restrictions or
5 trucks, Mr. Smith? 5 limitations with respect to your job at Wright Brothers?
3 A, No, |wanted to but | didn't see nobody 1o gtk to. 3 A, No.
7 Q. Have you ever talked with anyone from Parsons 7 Q. When | was reviewing your response to Interrogatories
8 Brinckerhoff? 8 before the deposition today, Mr. Smith, | noticed that
E A. No. 9 in one of the answers you menticnad that My, McGee, you
10 Q. Have you ever heard of the comparny Parsons Brinckerhoff? 10 stated he was riding his bicycle nearby and saw the
il A, No. 11 fall. He assisted with getting me home. Washe on a
12 Q. You mentionad that - 1 think you teslified that the 12 bicycie as well?
13 iast time you had a driver's license was in 20087 13 A. | thought he was on a bike. He was walking.
14 A, Well, that's when they suspended me. 1d Q. He was actually walking?
15 Q. [ was suspendsd? s A, Yes,
16 A. Yes. 16 Q. And after your fall, did you festify you walked your
7 Q. Forwhal reason was your license suspended? 17 bicycle home then at that point in time?
18 A, | failed to pay a ticket for driving -- for disregarding 18 A. No. He helped me walk it home,
18 a red fight, something like that. That's what the 18 Q. So he walked your bicycle home?
20 ticket said. 20 A. Yes,
21 . And since your license was suspended, you haven't moved 21 Q. And you watked next to him?
22 to have it reinstated or anything like that? 22 A, Yes,
23 A, | couldr't afford to pay it so -- 23 Q. And on your watk home you procesded north up Hayes,
24 Q. How do you spell Sentech; do you know? 24 correct?
25 A, SENT EC (sic). 25 A. Yas,
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1 Q. Did you run into any other sections of the sidewatk that i A. Um-hmm.
2 were missing al that time? 2 Q. |justwant to talk to you about the photo that § have
3 A. Meoton my side of the street. 3 attached to that exhibit. And | apologize, it's nota
4 Q. Did you see any on the ather side of the streat? 4 color copy, Mr, Smith. Do you remermnber -- is that a
5 A. On the opposite sids, yes. 5 photo you took? Well, obviously you didn't take it.
§ ). Youwere able to cbserve some missing sidewalk sections 2 Are you pictured in that photo?
K on the opposite side? 7 MR. WOJNC: Before he answers lhe question,
8 MR. WOJNO: That night or later? 8 I'm going to place an objection on the record, this is
2 MR. BERGER: That night. El not an accurate, fidl, compiete copy of the
10 THE WITNESS: That same night? 10 documentation sent to the City of Detroit, as indicated
i1 MR. BERGER: Yes. 11 by counsel, but go ahead, Your question was that he
1z THE WITNESS: Once | stopped at State Fair and iz didn't take the photograph. De you remember who took
13 Hayes, yes. 13 the picture?
14 BY MR. BERGER: 14 MR. BERGER: 11 strike that.
15 Q. Prior to State Fair and Hayes, did you see any other 15 BY MR. BERGER:
16 sections of the sidewalk missing on Hayes? ie Q. s that you in the photograph, Mr. Smith?
17 A. No. 17 A Yes.
8 Q. Did anyone eise cbserve your accident on Qctober 12th 18 Q. Who fook that photograph?
19 other than Mr. McGee that you're aware of? 19 MR. WOJUNO: My office took the photograph,
20 A. | know the car stopped and asked if | was okay. And 20 BY MR. BERGER:
21 once -~ once ~ he said | got him. He straight. They 21 Q. Do you recall when that phote was taken Mr, Smith?
22 took off. So | don't know who that was. They just 22 A, Maybe December. | know it was winter, cold and snowing.
23 stopped sald are you all right. 1 heard - | remember 23 Q. And you have a hat on in that picture, correct?
24 hearing a voice from a distance saying is he okay. He 24 A. Yes.
25 was fike | got him and they just pulled off, 25 Q. Where are you standing in that picture? Where is that
Page %5 Page 97
1 Q. Mr. McGee said I've got him? 1 location?
z A. Yes. 2 A. I'm standing at the — actually where they put the
3 Q. Sothe car pulled off? 3 concrete in at.
4 A. Yes. 4 Q. Sowas that essentially the place where you bslieve you
Bl Q. You didn't speak with anyone in that car? 5 fell, Mr. Smith?
6 A. No. 6 A, That's where i fell, yes.
7 Q. Didn't get the name of that parson - 7 Q. But now you're standing in the location where the
8 A, No. g concrete has now been placed in that hole?
9 Q. --the license plate anything like that? 9 A. Yes,
10 A. No. e Q. And you befieve that was in December of 20147
11 Q. Mr. Paddison asked If yeu had consumed any alcohol on 1 A. I'm not sure which day that was.
12 the date of your accident. Had you used any drugs on 12 MR. WOJNO: | can find out the date from my
13 that date recreational or otherwise? 13 investigator and provide you with the date.
14 A. No. 14 By MR. BERGER:
15 MR. BERGER: Can we get this marked deposition 15 Q. Who was with you at that time, Mr. Smith, at that
18 exhibit next in order, please. 16 picture?
17 SMITH EXHIBIT 7 17 A. The attorney's office was with me. | met them there.
18 WAS MARKED BY THE REPCORTER is Q. How many - were there attorneys or -
19 FOR IDENTIFICATION 18 A. Cne guy.
20 BY MR. BERGER: 20 Q. One individual. Do you remember his name?
21 Q. Mr. Smith, I've just marked a Deposition Exhikit 7 which 21 A. 'mnot sure. He told me his name. 'm not sure.
22 is a letter that your attorney sent out to the City of 22 Q. Were there any construction crews that you observed out
23 Detroit Law Department. 1think it had additional 23 on the day that you took that picture in December or
24 photos other than the photo that I've attached there as 24 whatever that was?
25 your counsel has instructed us. 25 MR. WOJNO: For the record, he indicated it
25 (Pages 94 to 97)
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1 wasn't taken by him. It was taken by my office. 1 A, No. I'm not sure.
2 THE WITNESS: No. 2 Q. Did you own a heimet, & bike riding helmet?
3 BY MR. BERGER: 3 A, No.
4 Q. On the dale that that picture was {aken. 4 Q. Mo. Youwent to 5t. John Hospital on the day following
E A, No. s the accident, correct?
3 Q. You didn't observe any construction crews out there that & A. Yes.
7 day? 7 Q. How did you get to St. Johr that day?
8 A. No, 8 A. My mather -- no. Ne, I'm sorry. My girlfriend dropped
2 Q. Mo censtruction trucks? 2 me off.
10 A. No, Hwas raining and cold that day. i0 Q. And your girlfriend's nams is?
1 Q. Okay. You taiked about Cne Touch Transition, Mr. Smith. i1l A, Was Lavougis, LAV O U G 18, Childress.
12 Can you el! me what they do? 12 Q. Can you spell the last name?
13 A. One Touch Transition is a nonprofit organization that 13 A CHILDRESS.
14 helps people that's trying to get back info the work 14 Q. Does she live with you, Mr. Smith?
15 force, that had a bad situation come on they life and 15 A, No.
16 where they maybe lost a job and they houses. Vs 16 Q. Where does she reside?
7 basicaily for woemen but because | knew who runs the 17 A. She stay on Wyoming. | don't know the actual number. 1
18 place, they let me come in and volunteer to help. 18 naver really paid atteaticn to that. That's something |
13 Q. When did you seek cut One Touch Transition’s help and 19 shouid know.
20 services? 20 Q. OnWyoming in Detroit?
21 A, When they -- well, they aciually asked me did | want {o 21 A. Yes.
22 go and get up and come hecause | couldn’t work and | 22 Q. Were you dating Ms. Childress at the time of the
23 wanted to. So they told me we got someoene that will 23 accident?
24 help you to get going, where people can see you, you 24 A, Yes,
25 might run into somebaody that will help you get a job if 25 Q. Has she attended any other doctor appoiniments with you
Page 99 Page 101
1 you come and help us for a while. 1 other than your appointment at &, John?
2 Q. And what did you do for One Touch Transition? 2 A. Maybe once or twice.
3 A. 1worked at Comerica Park as a cashier. 3 Q. | think you testified you've never bean involved i any
4 Q. Was that it? 4 prior lawsults, correct?
B A. It was just — yeah, voiunteer. Or | know we supposed 5 A No.
3 to went to Ford Field but we went to one game, thaf's & Q. Have you ever made any workers' compensation claims
7 it. 7 aither prior to or after the accident?
B Q. Other than Comerica Park and one game at Ford Field, did 8 A, No.
El you do any other volunteer wark for One Touch El Q. Have you ever scught any treatment for neck pain prior
1o Transition? o to the accident?
1 A. Na. il A. No.
12 Q. And they helped you cut of a bad situation. What was i2 Q. Have you ever sought any treatment for back pain prior
13 the bad situation you were trying to get help out of? i3 {o the accident?
T4 A, Well, | wanted to work but | was hurling and ncbody 4 A. No. [ know | strained my back at times but it wasn’t no
15 would hire me, But-- } just wanted to work. | just 15 big physical situation.
16 wanted to work. 16 Q. When did you strain your back?
17 Q. Youmentioned you were riding a mountain bike. Do you 17 A Pcan'tremember. |twasn't a bigissue. ltwas justa
18 know what type of brand i was? 18 minor strain because | dropped a ladder and 1 tried to
18 A. No, I'm not sure. Orion or something fike that. 19 catch it and it kind of strained but that's it. |
20 Q. Orion. How do you spell that? 20 wasn't hurt. |just strained my back, that's ali,
21 A. ORI O N, something like that. 2 Q. What year do you think that strained back incident
22 Q. ORICN? 2z occurred?
23 A. Yeah. 23 A, 1think it was the same year, '14.
24 Q. Youdon't have a make or model or anything fike that for 24 Q. You were carrying a ladder at the time?
25 it? 25 A. No. itwas falling and | tried to catch it and it
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1 pulled me. B injuring your back on any other occasions priot to the
2 Q. What type of ladder was it? z accident?
3 A, Aluminum ladder. 3 A. No.
4 Q. A streich ladder, extendable? 4 Q. How about with respect to your hip? Have you ever,
3 A, 20 fest. E prior to the accident, experienced any hip pain?
§ Q. Was that on a painting project that you were working en? & A, No.
7 A. lwas holding the ladder for somekody. 7 Q. None?
8 Q. Woas it a painting project? 8 A. None.
¢ A, Yes, 9 Q. Have you ever scught any medical treatment for hip pain?
10 Q. Where was that painting project occurring? 10 A. No.
1 A. At Richard's house, 11 Q. Have you ever sought any treatment for left hand or arm
12 Q. {'m sorry, who's house? 1z pain?
13 A, Richard, 13 A. No.
14 Q. Lastname? 14 Q. You never had any injuries to your left arm or hand
15 A. Wright. Yeah, the guy | was working for. 15 prior fo the accident?
16 Q. Oh, at Wright Brothers? 16 A. No.
7 A. Yes. 17 Q. Not that you can recall?
18 Q. Did you seek any medical atiention for that injury? 18 A. No.
19 A, No. Itjust--{ went to get some prescription. That's 19 Q. Have you ever broken any bones?
20 it. And | didn't need it. 20 A. No.
21 Q. Which doctor did you go see? 21 Q. Prior to the accident which is the subject of your
22 A. St John. 22 Complaint, have you ever had any other MRIs done?
23 Q. Sorry? 23 A, No.
24 A. lwentto St. John. 24 Q. Other than the X-rays in July of 2014, had you ever had
25 Q. S8t John Hospital? 25 any other X-rays done of any part of your body that you
Page 103 Page 105
1 A, Yes, 1 can recall?
2 Q. e you remember the month in 2014 that that accident 2 A, Just for the tumor when they wanied 1o see what it was,
3 happened? 3 Q. Have you ever been treated for any depression or
4 A, Hmm, July. 1 anxiety?
5 Q. Do you recall the doctor's name or anything like that at 5 A, No. 1 know I've deall with anxiely but thai's because
& St. John Hospital? 6 of my blood pressura.
7 A, No because it wasn't that serious. No. 7 Q. Have you aver seen a psychologist or psychiatrist?
& Q. Do you remember what tests were performed at St John 8 A, When | start -- when | start detoxing from alcohot, yes.
9 Hospital? 9 Q. And when was that Mr. Smith?
10 A Xeray. 10 A. 2001 maybe.
11 Q. An X-ray. Were any MRIs done at that peint in tima? 1 Q. And who were you seeing, a psychologist or psychiatrisi?
12 A. No, 12 A. it was a psychiatrist.
13 Q. Do you remember the results of those X-rays, resuits 13 Q. Do you recali the name of that doctor?
14 from any diagnostic tests or anything like that? 1 A. Mo. It was -- | remember where the office is but |
15 A. All she said was a strain. 15 don't remember the doctor's name.
16 Q. Strained back? 18 Q. Where was that office located?
i7 A. Yeah. 7 A, Kelly, Kelly Road near Eight Mile,
18 Q. What fypes of medicines were prescribed for you, if any? i8 Q. Did you enroll in an alcohal treatment program to help
19 A. She gave me some Motrin. 19 you with that prablem?
20 Q. Woere you taking -- how long did you take that Motrin for 20 A. When | was on probaltion, my probation officer mads me go
21 after the accident? 23 to AA. Around the time | got convicted of that felony,
22 A. Cne week. 2z { was an alcohelic. My probation officer made me clean
23 Q. One week? 23 myself up.
24 A. Yes. 24 Q. Have you ever seen a chisopracior prior to your accident
25 Q. Other than this incident in July of 2014, do you recall 25 in 20147
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No.

Have you ever sought hospital treatment for any other
injury prior to the incident in 2014, other than the
tumor you described in your neck and the issue regarding

Page 108

Mr. Smith.
MR. PADDISON: OCne real quick follow-up,
MR, WOJNO: It's my turn. I've learned to be
patient. I'l take my turn and then ['ll pass him to

5 the ladder in July of 20147 5 you eventually. Okay?
§ A. No. 8 EXAMINATION BY MR. WOJNO;
7 Q. Mot that you can think of? 7 Q. Mr. Smith, you tried to return to work at Wright
B A. No. & Brothers after you fell on the bicycle, correct?
B Q. Nothing? El A. Yes.
10 A, Nothing. At St. John Hespital, no. 10 Q. And you injured your left arm when you fell in the
i1 Q. What current medications are you taking? i1 missing cement off your hike?
1z A, Tramadol, 50 milligram Tramadol. | take four times a 12 A. Yes,
13 day, two pills, four times a day. And the Robaxin 13 Q. When you dropped this windshield, were you trving to
14 muscle relaxer | fake once before bedtime, 14 carry it with your ieft arm?
15 Q. Did you ever seek any medical treatment while you were 15 A, Yes,
16 warking down in Florida for any issues? 16 Q. Did you dropping the windshietd have anything to do with
17 A. |went to the dactor far pneurmonia. | think | got sick 7 the injury to your left arm?
18 because of the hurricane that came through there made me 18 A. No,
19 real cold and | had no winter clothes and | got sick. 1e Q. What I'm saying though, did you drop the windshield
20 Q. Do you remember where you sought treatment for that? 20 because of your injury?
21 A, No. | was very unfamiliar with down there so | don't 21 A. Because of my injury.
22 remember the names of some of those places. 22 Q. Okay. And then you were asked about after the Good
23 Q. What city were you in down there? 23 Samaritan, Darryl, came to vour aid, he helped you waik
24 A, Seminole. 24 up north frors Hayes Street io East State Fair and then:
25 Q. Seminole? 25 you went home on East State Fair?
Page 107 Page 109
1 A Yes. 1 A, Yes.
Q. Do you remember your uncle's address? 2 Q. And you testified earlier that Exhibit 2, photograph
3 A. Itwas Paradise Towers on 110th Street, an apariment 3 number B, shows some barrels on the corner - the
1 complex. | don't rermember the numbers. 4 cpposite corner of East State Fair and Hayes, correct?
5 Q. So you actually went to a hospital for your pneumonia? 5 A. Yes.
6 A. | don't know if it was pneumonia but | was sick as hell. & Q. And is that the area that you saw ihe barrels the night
7 Q. What type of sickness were you suffering from? 7 when you were going home? Did you see those barrels
8 A. Cold -- probably a cold because they got really chilly 8 there?
8 down there for three days. El A, Yes.
10 Q. Did you go to & hospital, doctor’s office? Where did 10 Q. And you could see that there because the barrels were
13 you go? 11 there?
iz A. A hospital emergency room. i2 A, Yes.
i3 Q. Which hospital? i3 Q. Do you remember seeing the neurclogist, Dr, Diaz?
14 MR. WOJNO: Hae just lestified he doesn't 14 A Yes.
i5 remember the name. 1% Q. And he sent you for an additional MRI testing, correct?
18 BY MR. BERGER: 16 A. Yes.
17 Q. You don't remember the name of it? Ly Q. And was one of the areas that he sent you for a MR1 of
i8 A. No. 18 your fower back?
i9 Q. Other than that cold, did you seek any other hespital 19 A. Was that a lumbar?
20 attention while you were down in Florida? 20 Q. Correct,
21 A. No. 21 A, Yes.
2z Q. D you see go any doctors whiie you were down in that 22 Q. Did you ever discuss the results of the MR of your
23 area of Florida? 23 {umbar spine with Dr. Diaz?
24 A. No. 24 A. He told me was - If looks like | was double jointed,
25 MR. BERGER: That's all I've got for your, 25 Q. And then after that, you had an epidural injection to

HANSON RENAISSANCE [

CHURY REPCATEAS & VIDED

nsonreporting.com
313-567-8100

28 (Pages 106 to 109)
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Keith 8Smith

5/4/2016
Page 110 Page 112
i your lumkbar spine, was it? 1 BY MR. KUKLA:
2 A. Yes 2 Q. B. Do you know what that pole is in that photograph; if
3 MR. WOJNQO: 1 ihink that's all | have. 3 you know?
1 MR. PADDISON:; 1 apologize for interrupting. 4 A. Streetlight pole.
E RE-EXAMINATION BY MR. PADDISON: 5 Q. Sofair fo say there Is a street lght pole in the
6 Q. Mr. Smith, you testified that following the accident 6 direct area where you testified that you feil, correct?
7 warking with Wright Brothers you dropped a windshield. 7 A, Yes, ltwasn'ton,
8 A. Yes. g Q. You're telling us it was not on?
9 Q. And it broke and in July, prior to the accident, you 9 A. No.
£0 {ried to catch a ladder that had fallen that you were 10 MR. KUKLA: Thank you.
i1 supposed o be watching? n MR, WOJNG: We're all set. Thank you very
12 A. Yes. 12 much.
13 Q. I'm going to do this. | apologize. Fm trying to think 13 MR. BERGER: Thank you, Mr. Smith.
4 of a better way to word this. Is buiterfingers i MR. WOJNO: | will take an E-tran and however
15 something you typically had a problem with or drepping i3 you do it in the text format.
16 things or is this more recent? 18 MR. PADDISCN: [' hold off for now.
17 A. My left hand was my great hand. My left hand was so 17 MR. BERGER: Copy, E-tran.
8 accurate until then. Now | done drop things -- | done 18 {The deposition was concluded at 4:30 p.m.)
18 dropped so many glasses. 19
20 Q. You mean then, you: mean the bike accident? 20
21 A. Yes, 21
22 Q. But you did drop the ladder in July before the accident? 22
23 A. idigntdropit. The wind pushed it. | went to grab 23
24 it se it wouidn't fall. 24
25 MR. PADDISON: No further questions. 25
Page 111 Page 113
1 MR. KUKLA:; | got a couple. 1 CERTFICATE OF BOTARY
2 RE-EXAMINATION BY MR. KUKLA: 2
3 Q. When you went on to take the photographs, the 3 STATE OF MICHIGAN )
4 photographs that you took of the Parsons Brinckerhoff 4 )85
5 and also Rauhorn, did you speak to anybedy from Rauhorn 3 COUNTY OF OAKLAND )
6 Electic? € I, Gay Ann Nosek-Nibling, Certified Shorthand
3 A. No. 7 Reporter, a Notary Public in and for the above county
8 Q. Did you speak to anybody — at any point have you spoken E and state, do hereby certify that the above deposition
9 to anyone from Rauhorn? El was taken before me at the time and place hereinbefore
10 A. Uh-huh. 10 set forth; that the withess was by me first duly sworn
11 MR. WOJNO: You got to say or no. il to testify to the truth, and nothing but the truth, that
12 THE WITNESS: No. 2 the foregeing questions asked and answers made by the
13 BY MR. KUKLA: i3 witness were duly recorded by me stenographically and
14 Q. Did you observe any signs or vehicles marked with Merlo 14 reduced fo computer transcription; that this is a true,
15 Construction on them? 13 fuil and carrect transcript of my stenographic notes so
18 A. No. | fook pictures of what was out there. 15 taken; and that | am not related to, nor of counsel to
17 Q. So you never — am | correct then you never spoke to iy either party nor interested in the event of this cauge..
18 anybody from Merlo Construction -- 18 iy
1% A. No. 18 P
20 Q. - regarding any of the allegations you have in this 20 ﬁ{‘,’[a}?ﬂ /O)bjf'nﬂ/} K
21 Complaint? 21 Gay Ann Nosek-Nibling Cé?g 2515
22 A. No. 22 Netary Public,
23 Q. And i you remember the area that we marked as Exhibit 23 Cakland County, Michigan
24 47 24 My Commission expires: 02-11-19
25 MR, WOJNO: Which photograph? 25
29 (Pages 110 to 113)
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WDUT , Inspactor's Dally Rebort
Walkishiel ki ’ 10/1712014 3:24 PM

. Michlgan {epadmenl of Transpertatlon
’ ’ " FlaldManegor 6,1a

Gontract: ﬂh609-119578, Upgradsé stynals tp hox spans, pedestrian comtdown,

Construction Englnaer

DR Pata | Day of Week | Saq. No.[ impoit Date Project Englnear '
10/9/2014 | Thureday 1 10/21/2014 John Stevenscn - PB Roger Teale - MDOT
Ihepector's Initlals-Name Faderal Project Number Eleo. Aftachments
AZ Al Zwayen 8T 1462{046) Nene

Prline Contraotor
Ravhorn Eleclile, Inc.

Enterad By Revigell By Revislon Date Rovislon No.
AZ, Ali Zwayen |
Temperatures Weather
Low: 48°F High: 80°F " Cloudy Sunny

Cotnments
Rauhora was on slte on October 91k at Houston/Whitlier and Hayss and , HoustorvWhiltler and Chalmers,

The Contraclor statted working at 7:30 AM on the NE corner of Houston/Whittler and Hayas, hey starting to remove
the forms and fill it up with sand and compacted, ——

Then they moved to the NW corner to ramove Ihe forms and aN i up with sand and compacted,

Then they moved o tha 8W sorner to remove the forms and fill It up whih sand and compacted.

Al 10:30 AM they moved to Houston/Whitller and Chalmers, they started worldng on the SE comer to remove the
farma and il it up with send and compacled,

VISTERS
one
POSTINGS

Nohe
ATTAOHM%NTS

Nons

Contractors

Confractor's Name Porsonnel No.  Hrs. Eguipmont No. Hrs.
Rauhorn Elegtrie, Ine.

Site Information

Site Site Days  Conirastor(s) Hows  Hours Conlrolifg Reason
Number  Dosoription  Chargod  Worling Avaltable Worked  Operations forDalays  Commanis

a0 SHe-00 NiA Yes 8,00 7.00

Reviewed By:

{Signature) ({Dale}

Contract: 826800-119578 IDR: 101972014, AZ, 1 Page 1of{

61a

P T .

b i — e

~—

WV 92:9T:0T 6T02/¢2/. OSW Aq AIAI303Y




%DOT Inspector's Dally Report : ~
oo 1204 T AR

I
Minhigna Daparimant of Yrenspartaiion

FlaliManagor 518
Coniract: B20068-.149578, Upgrads signala ip box spans, pedestrlas countdowsny,
F!'a“ﬁ!}ats Dy of Week | Seq. No.f Import bate Projout Englnesr Gonstruiotion Englnost
joeantd | Thulsday i 1316044 John Stevenson - PR Rogar Teals - MDOT
lnspacter's initials-Name Fatloral Profast Nunbaey Bloe, Allashments
JRH dason R Handley STP 1482(048) Nong
Prime Contractor ’
Rauhoriy Eleetrle, Ing
Eniersd By ’ Revlaed By Revlslon Dato Reviston No,
JRH, dagon R Mandiey
Tompataturos Weathay
Low: #48°F Hight 82%F overeast
Commesnis
“thle 8 @ spquetos 2 DR I corred! pcst&zzgs on soquenca 1108, Insorsecily pald for a&lmi& ramovel by the enare
foot rather then by s sgare yard, This IDR Is for soraciing thoss srrors* ™
Forother [nfonnation, ploase see sequence 1 IDR for contrazior aclivity,

Contractors

Conlrastor's Name Persannei Fe,  Hs, Baulpment No, Hra,
Marla Construction Co,, tne. '

Ravhony Elaotrie, e,

ltam Postings _
HenyWaterial o Prop, . : Brittivm
Doseription Gots  Limg Profost  Cafegory  Quanlily Uni Location i Al
Sidawalk, Sang, 4 lnch 8030044 70 1196764 601 JBOHI0 68 Mayes: Culer Dive i Hayes
Copdracton Merle Constriation Go,, Ing., Klilotana

Hom Remarkes: Agraed t by Bdan O ot metio,
Mlssenf In comp sheels. Whoh te totrled wis ows Mevo 380.01 584"

Cororéle, Stndo B+ taila) ’ 4% Cyd
Yeiottal Ramarks: vl, Superior ’
Sring Compbund, Wille .84 Gal

Malaitut Remaris: v and sptrovs, taht pointe

Reviewesd By: . .
. {Signature) . ) Dats}

Gontract: 82600119876 . R 100012014, JRH, § ) Hage ToH
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Michigan Dapadment of Tmnsportauo_n

Inspector's Dally Report

10M72014 8124 PM
Fleldkannger 5,18

Contract: 826091195676, Upgrade signals {p hox spans, padestrian counidows,

IDR Date | Day of Wask | Seq. No.| Import Date Project Englneer Constrtictfon Englneer -
10/10/2014 Friday i 10/21/2014 John Slevanson - PB Roger Toala~ MDOT
nspactor's nitlaig-Namo Fadoral Profect Number Efac. Attaghments
AZ Al Zwayen STP 1482(048) Nong

Prime Coatractor
Rauhom Elsolrio, Inc,”

Enferad By Rovised By Revlslon Date RavisTon No.
AZ, All Zwayan
Tanipsratures ] Weoather
Low: 40°F High: B0°F Sunny

Contract: 82609-119578

IDR: 10/10/2014, AZ, 1

Page 1 ofd
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nspoctor's Dally Repott

Ui feenbeHias 1071712014 224 PM
' FieldMoncgor 5,48

Kiohigah Daparinent el Tiansperialion

Comiments

Rauhorn was on site on Oclober 10th with two crews; Iha firat one at Houston/Whiltller and Chaimers, the segond crow
was on ¢ mils and Chalmers.

't The Firat Crew Stat lo work at 7:30 AM on tha NW corner of HoustenAVhittler and Chalmers, the Started saw cut
sidewall and romoved (4' x 4') for hree locallon at NW, 8W and NE comer then they start to drill the 3 diamater hals
{36 x 36 straln pole foundatlon hole for 11,5 feet) and Inserted and formad {he four stea! bars for the pole. The
contractor then inserlad and leveled the foms.

Al 11:00 AM they moved to the NE cormner to drllf the 8 dlametar hele {36 X 38 siraln pole foundalfon hele for 11,5 feet)
and inserted angd formed the Tour stesl bars for the pole. The conlractor then Inserted and lavaled the form and covers it

Up.

The Other crew startad Workfng on Chalmars and & mlle road ai 7:30 AM, They started to ¢illf the 3' dlameter hole (36
X 36 strain pole founclatlon hole far 11,5 feet) and Inserted and formed tha four steel biars for the pole and Installed the
two (3 Inchas) and 1 B Inch condult for anvassment for 5 Faat for bath $irain pols foundations on.the NW and 8W
comer,

Thay finfshed the form and walted for the ednerals truck to pour at 1 PM,

Superlor concrate lruck arrlves atl 1:48 PM; tha testing begins shorly after by TTL and Somatl, TTL alr test shows 8 5.3
% and S?maéﬁ.e %, and slump with a 2.768" for Semat and 2,76 for TTL the congrete lemperature was 70 F for TTL
atd 70F for Somat,

The pour bagh at 1,65 PM, Contracter pours and vibrates concrete at the steel pole foundaﬂons as the NW and SW
cornar,

They finished pouring at 2:14 PM.
The coniractar finlshes the concrete and covers each pur before feaving at 3,00 PM
See atfachad concrete tieket for mix deslgn,

e VISTERS

Somat

TFL

. POBTINGS

2x sleel fdn

8 of 2 3 Inch conglult ehcased
& of 1 1/2 Inch gandult |

Side walk removal

_____ATTACHMENTS
Cohcreta mix doslgn teket
Somaet last resuits
Quantity caloulatlon sheat

Gonlract; 82608-110578 IDR: 10710/2014, AZ, 1 Page 20f
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inspector's Dally Report

Wi ljssctairiedi _ 101742014 %:24 PM
Miohlgan Dopardment of Ymhaporiailon . FieldMnuger 64a
Confractors

Contractor's Namo Farzonnel No. Hrs, Equipment Ne. Hrs.
Raufrorn ElsetrTe, Ine. Everah Forman {1 800  Dumpsr 2 8.00

Forman 1 800  Equipmant fruck + 2 8.00
groundsman 1t pop lraller

Migus! Groundsman | 8.00 Equipment Van+ traller 2 800
Migus! Oparator | gop  Excavalor 2 8.0
Operator 1 8.00

Slte Information

Sits Slte Days  Coniractor{s}  Hours Hours Coniroliing Rengoh .
Number  Descripflon  Charged  Working  Avallable Worked  Operatfons for Dolays  Commants

00 Site 00 NiA Yes 800 7.00 two craw

Item Postings
ttom/atarlal tam  Prop. Hrkdwn

Dascriptlon Colle  Line Profact  Calegory Quantly Unlt Laogcatlon B Atp
. Condult, Encased, 2, 3nch, 8197004 0760 119578A 00nd BO00FL  NWand SW comer 062
Modlfted

+ Condradlors Rauhorn Electiic, Ine.
ltam Remarks: VI and Accepated

Gondult, 3 inah 508 LA

Sidawalk, Rem ’ 2040055 0040 119876A - 0001 5300 8yd  NE NW and 8W cortter Chatmers
Confraclor; Maro Consiniotion Co., Inc, .
ltem Remagks: VI and Accepated

Sldewal, Rom. 2040086 0040 1195784 00 2.23908yd  SW Chalmers
Gontragior,  Ravhorn Elecirle, Ing,
Jtem Remacks: V1 and Accapted .

Stealn Pole, Steal, Anchor Fdn 8200165 0940 118576A Q00 2000 B4 NWand SW corner 082
Coniraclor! Rauhom Elecide, Ing.
{tlem Ramarks: Vi and Accapatad

N:C{IO]’ Balla, 1 34 Inok , . 8,60 Ea
Cdnerelu, Ginda 92 * 8.02 Cyd
Grownd Red 200 Fa
Reviewed By!
{Slgnaturs) C {Date) .
Gontractt 82609-119676 . 10R: 10/0/2014, AZ, 1 Pags 30l
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Michipan Depadment of Trensportalion

Inspector's Dally Report

10/24/2044 4:03 PM
FisléManager 51a

Gonfrach 82608119576, Upgrade signals tp box epans, petdestrian countdown,

{DR Dats | Day of Week { Soq. No.j Import Date ProjJect Enginear Gonstritction Englneer
10/9/2014 Thuraddy 1 102742014 John Slevenson - PB Roger Teals « MDOT
Ihspactor's InHials-Name Fadara] Project Number Blec. Attachments
AEJ Andrew E Jenkin STP 4482(046) Nohe

Prima Confractor
. Rauhorn Electels, Inc.

Entered By fevised By Revision Date Revislon No,
AEJ, Androw & Jenkin
Ternperaluroes Weather
Low: d9°F High: 60°F mostly cloudy Suhny

Cominents

{raffle control In plate and was utilizing flagers as wall.

Merlo on site pouring ADA ramps and bus pads thia date. Tha work was performed on Hayes road. The cahtrastor had

VISITORS
none
ATTACHMENTS
1174, tasling reperi, concrete tickets, computation sheels
Contractors
Condractor’s Name };ersonnei No, Hra. Equlbmunt No. Hrs,
tderlo Constiuctlon Co,, ko, foreman 1 8.00  stake truck w lraller 1 8.00
laborera 10 8.000 {rugk 2 800
ltem Postings
ifetuMataiel e Prop. : Brkdwn
Desgcriptlon Cade Ling Projoot  Categoty Guantily Unit Location D Alln
... Di Sleuctlre Coﬁ'e':. Adl, Gase 40370850 0000 11eb784A° 0001 2000 Es  Sia 0+00 o Sta 0H00 Hayes
1, Modlled sge comp sheat far
Conlractor: Merlo Ganstruefion Ce,, Ing. locattons
ltem Remarks: NW quad Mayfield and NE quad Gren
Curty and Gultar, Cone, Dal G4 8020023 (440 1165764 0004 168400 Ft Sle 0400 lo Sta 0+00 Hayes
Confracter: Metlo Conglruction Go,, Ino, see comp shest for ~ -
locatlons
Gonrale, trada P {Merlo) 1178 Cyd
Matarfal Romarks; VI and approved )
§tas] Relnf, Epoxy Coaled 247,91 Lhe
HMalerlel Ramarks: VI and spproved
Cuith, Ram ‘ 2040021 0G2¢ 119678A 0oo1 186400 Ft 5ia 040010 Sa g-mo Hayes
. Ine. 20 comp sheet for
ponlrlac!or:' h{[?rto (Gon_st‘r?ct.lun Go., Ine . . . - locatlons -\ .
Contract: 82609-119576 IDR: 10/072014, ARJ, 1 P 1 01 2
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Inspector's Dally Report

IR . Ab24r2014 1:08 PM
Michigan Deporiment of Transpeoraijon

FloldMonngor &, ta
[tem Postings
[tamiMaterial e Prop. Brkdwn
Dascription Gode  Line Projact  Galegory Guaniity Unlt Locatlon o Al
Deleclable Warning Surface 8030010 0150 119570A 0001 BO.000F!  Sla 0400 (0 Sla 0+00 Hayes
Caplraclor: Morlo Construellon Co., Ine, see aormp sheat for
logailona
Deloctable Warlng Surfacae 43,08 Fl
Materat Remarks: Vi and approvard ’
Pavi, Rem 2040060 0030 148576A 0001 31070 8yd  Slu 0+00 to Sla 0400 Hayas
Gontraclor; Merle Garstiycion Ga,, Ing, $85 comp shoel for
locailans
Sldewaik Ramp, Cone, 6 fich 8030038 0180 119678A 0004 808520 5 "Sta 0+00 to §la 0+00 Hayes
Conlractor: Merie Conslruclion Go., (ne. ' see comp ghosl for
lesallans
Gonerels, Brade P (Merlo) l 10,87 Cyd
Malerlal Remarks; V1 and approved
Sidewalk, Cono, 4 Inch 8030044 0170 119576A G001 1,000,640 St Sla 0+00 1o Sla 0+00 Hayas
Gonleaclor: Merlo Construetion Go., Inc, . see comp shoot for
- ooalions
Canerslo, Grade P1 {Mailo} 1249 oyd
Haterle) Remarks: Vi and spproved !
Eldavealk, Gone, 8 Inah 8030048 0180 118576A gool | 87260 8RR Sia 0400 to Sla 0460 Hayes
Contractar: Marie Gonstiuelion Oo,, Ine. ' . baa comp shest for
[voatlona
Gonerats, Grads P4 (Morlo} , 1481 Cyll
Maldral Romarks: V| and epprovad
Sldewalk, Ram 2040055 0040 118578A 6o - 211,560 Syd  -S1a 9400 te Sta 0400 Hayes
Confraglar: Mero Construcllon Ga., ng, . +08 comyy shael for
locallons
Reviewed By; .
{Slgnature) (Date)
GContract: 82809-119576 IDR1 10/912014, AR, 1 Paga 2 of 2
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EXHIBIT 5:

DEPOSITION TRANSCRIPT OF MR. BOUDREAUX,
DEFENDANT'S EMPLOYEE
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Brian Boudreaux
July 14, 2016

Page 1 Page 3
STATE OF MICHIGAN 1 APPEARANCES
N THE CIRCUIT COURT FOR THE COUNTY OF WAYNE Z
KEITH SMITH, 3 JORDAN ACKER, ESQ.
Plnintify, 4 GOODMAN ACKER
va. Case No, [5-001269 NO 5 17000 West Ten Mile, Second Floor
HOMN. SHEILA ANN GIBSON 5 Bouthfield, Michigan 48075
CITY OF DETROIT, 2 Muuicipal 7 Appearing on behal £ of the Plairtiff,
Corporation, PARSONS BRINCKERHOFT 8
MICHIGAN, IHC., 1 Michigen Corposalion, 9 GREGORY B, PADDISON, ESQ.
RAUTHORN ELECTRIC, TIC,, aMichigan 1o CITY OF DETROIT LAW DEPARTMENT
Corporation, MBRLO CONSTRUCTION CO., 11 2 Woodward Avenite Suite 500
INC. A Michigen Corporation, 12 Detroit, Michigan 48226
Defendants, EX] Appearing on behalf of the Defendant/Cross-Plainti{T,
and 34
CITY OF DETROIT, o Mandelpat k5 TATRICK KUKLA, E3Q.
Corperation, 16 MEBRRY, FARNEN & RYAN
Cross-Plalotiy, i7 300 Maple Park Boulovard, Suite 301
vy, i0 3t. Cludr Shores, Michigan 4808§
FPARSON BRINCKERHOFE MICHIGAN, INC,, = 1B Appearing on behalf of the Defendanls/Cross-Defendants.
Michipnn Comoration, xnd MERLO 20
CONSTRUCTION CO., INC., s Michigan 2 CLARK HILL
Corporation, 2z JAY M. BERGER, ESQ.
Cross-Defendants, 23 500 Woodward Avenue, Suite 3500
24 Dreiroit, Mickigan 48226
2B Appearing o behalf of the Defendant/Cross-Defendant,
Page 2 Page 4
i 1 TABLE OF CONTENTS
2 The Deposition of BRIAN BOUDREAUX, 2
3 Taken at 300 Maple Patk Boulavard, Suite 301, 3 WITNESS PAGE
4 51, Clair Shores, Michigan, 4 BRIAN BOUDREAUY
s Commetolng at 3:15 pai, 5
# Thursday, July 14, 2016, 6 EXAMINATION BY MR, ACKER: 6
7 Before Lisa M., Fix, CSR-3121], ¥ EXAMINATION BY MR, BERGER: 27
g 8 EXAMINATION BY MR. PADDISON: 20
9 9
10 10 EXHIBITS
11 i1
12 12 EXHIBIT PAGE
13 13 (No Exhiblts Marked)
14 14
i35 is
16 16
17 17
18 18
L 19
20 20
21 21
22 279
23 23
24 74
25 a5

1 (Pages 1 to 4)

Carroll Court Reporting and Video
586-468-2411
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Brian Boudreaux
July 14, 201¢

Page 5 Page 7
E 1 Q. Okay, Where did you work before Merlo?
2 5t, Clair Shores, Michigan 2 A, Edwsrd R White Confracting.
3 Thuseday, July 14, 2016 3 Q. Andwhatwas your job (ills over there?
4 3:15 pm, 4 A, Lnborer/foreman.
: 5 Q. Okay.
e BRIAN BOUDREAUX, & A Yep
7 was thersupon called as a witness herein, and afler 7 Q. Soyousiuried out doing labor and then --
g having first been duly sworn to teslify to the truth, & A, Ubehub,
5 the whole truth and nothing but the truth, was 2 Q. - became the foreman over there?
10 sxamined and festifiad as follows: 10 A, Yes,
11 MR, ACKER: Tet ihe record reflect this s i Q. And then you moved info the new — this foreman job at
12 the deposition of Brian Boudreaus, for ail purposes iz Merlo; s that sight?
13 under the Court Rules, and may be used for Al L A, You,
1S purppses under the Court Rules, L Q. Okay. Su you're telking about 2011 you started ab
15 Mr, Baudreaux, nty name iy Jordan Acker, 1 15 Merlo?
16 represont the plaintiff in this matter, Iy this your A6 A, Yes
17 first time giving a deposition? " Q3. Okey. Heve you gotlen aty prometions since yon got
18 THE WITNESS: No. 18 there?t
19 MR, ACKHR: Ckay. So because you've done 1 A No
20 this bafore, and I'm sure the atiorey's gone through 20 Q. Okay. Sosamejob. What aro your job
21 some of the ground rulas, 19 just go throngh them a1 responafbiiities?
22 agaln real quickly for you, 22 A, Fo mnnage crews, schedule -
23 First, lef me finish my questiony, of any 23 Q. Ckay.
24 of the other attoreys that are speaking liore, lot 24 A, -- organize, complefion of jobs,
25 them finish thelr questions before answerlng, it makes %5 Q. Okay,
Page 6 Page 8
1 tiings a Jot casler. 1 A. That'slt,
2 Second, of courss, 12 give me & verbal 2 Q. 8o if's your job to be out there on the sites aotually
3 response for anything, no nodding or shakisg your 3 physleally oversesing the people who are doing them --
1 hend, whehuh, wh-ub, just yes and no, sir, fin? 1 A Y
& Finally, if you dou't undersiond o 5 Q. - or s you actively involved in the construction
& question, Y'm happy 1o tephrase it or rsword it. 1 8 process, as well?
? know that lawyers can somotimes ask questlons that 7 A Both,
& don't make any sense, but i you andwer my question 8 Q Olay.
9 1'm Just golng to assume that you understood it, fair? 9 A, Mouslly overseeing,
i THE WITNBSS: Yes, e Q. Okuay. And you said you manage crews, Approximately
i MR, ACKER: Olay. Great. Then let's got i1 fiow many people are in your erew -
12 statted, 2 A, Um,
1 EXAMINATION 1 Q. --onapanticular fob?
il BY MR. ACKER: 14 A, Eighteen.
15 Q. 8¢ you say vour name s Brian Boudrenux, correct? 15 Q. Okay. And how many erows do you oversee, just one --
18 A Ye 6 A, (Whiness Nodding.)
17 Q. And you're an employes of Merla? i1 Q. --niany one time!?
e A. Yeu. 18 A, Yes
19 Q. Okay. How long have you worked there for? 1% Q. Okay, And who'syour direct supervisor?
20 A. Fiveyears, 20 A, Brian Gustin,
21 Q. Okay. And areyou the foreman? 2L Q. Oksy. And how long has Brian Gustin been your
a2 A. Yes, 22 suparvisor, since you started?
23 Q. Qkay, Have you been the foremen the entlre tineyou | 23 A Yer
24 wete thers? 24 Q. Okay. And so you said the four things you do are
25 A, Yes. 25 manage crews, schedule, organize and camptets jobs; fs
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Page 9 Page 11
1 {hat right? i tike that, would that be something that you would keop
2 A Yen z puperwark fer?
2 Q. Areyouresponsible for any papsrwork? 3 A, No.
9 A, Yealt, 1 Q. Okay. Who would keep the paperwerk on something like
B Q, Okay. What kiud uf paperwork are you responsible for? s that? Would there ba ~ lot'’s atart there, Would
& A, Just, um, hours nud quaniities. é Ihere be paperwork on something Hke that?
7 G Okny, Sowhen you sny hours, that's of the prople in 7 A, No
4 your crew that are working a job; is that right? B Q Okay, Sontno polnt ere you required to log how mnay
2 A Yes 9 construction barrels you put up?
e Q. Okay, 10 A, Pmnotaure
11 A. And then the acheduling. 1 Q. You're not sure if you'd heve to keep the payperwork on
12 Q. And the scheduling of those particular people? 12 that?
13 A. (Wifness Nodding.) 13 A, Usoally ot the beglnnlng of the job you get X, amount
u Q. And when you say quentitles, what kind of itews are 14 of barvels, aud at the end of the job the X, amount of
1% you talking about? What iems are you talking abowt? i5 barrels would be there fo be picked up.
i6 A, Quantittes would be Jike what we would get pald for, 16 Q Okay, Sowhenyou go to the job with X, amount of
£ Let's say we pour X, smoun{ of sidewalk, T would 1 hurrels, do you have a number of how many barrels you
1B measure it up, go over it with the fnspector, agree, 14 have?
13 goes down the food ehnkn, 19 A, Yes
20 @, Okny, Solotsstart whon you remove a plece 6f 26 Q, And you put thot in paperwork?
21 sidewalk, okay? Are you keeping noles of that, as 2 A, Yes
iz well? 22 Q. Okay., What paperwork would you put that in}
23 Ac Yes, 23 A, 1dow't put it o, #t's all threugh contracts.
24 Q. Oksay. And you're keeping track of how much you're 24 Q. Okay, Who would put thet ln, i€ you know?
EEd Temoving? 23 A, Idon't know.
Page 10 Page 12
1 A, Yes, 1 Q. Okpy, Would it ba someone at Merlo?
z Q. And how mamy hours it takes? * A, Ne.
3 A, Yes, Noteach particular spot, no. 3 Q. OCkay. Do you know what company would be responsible
4 Q. But for the whole crew? 4 for that papesrwork?
5 A Yep, $ A No
§ Q. Okay. ¢ Q. Butsomeone would be?
ki A, Yes, T A Ye
8 Q. Now, when you have these particular jobs, there's a 8 Q. If something was stolen, would you have to tel}
9 bunch of smaller sites; Is that right? 8 someone shout it?
10 A, Yes 10 MR, KUKLA; Object as fo (he form,
11 Q. Okay. So are you smoving from small site to sioadi site | 32 MR, ACKER: Okay. I'll rephrase.
12 while 8 job is going an? 1z BY MR, ACKHER:
i3 A, Yen 12 Q. If you kad a consteuction barrel stolen, would you
14 Q. Okay. And if (here's issues at & partioulnr site 14 have {o report it o someone?
15 you're going directly to that one? 3 A, No.
16 A Yes, 16 Q. Okay. Soifyou hnd mulfiple consiruction barmrels
1 Q. Somncone will call you and say hey, Brian, we havean | 17 reportod, would you -- or stolen, would you bave to
1B issue over here - 18 report it to someone?
19 A. Correct. 19 A. No.
20 Q. ==is that fair? 20 Q. Sowhat I'm geliing at {5 what's the thrashold for you
21 Qkay. So you're rasponsible for how muoht z1 to have 1o report that your construction tapa or
22 conerete, haw much sidowalk you'rs putting &, and 22 anything was stolen? If every barrel you hed on a job
23 what you're removing; is that right? za sits was stolen, would you have to report thot?
24 A: Yee 24 A. 0Oh, yerh, we'd get miore,
25 Q. What aboul any warsing or caution lape or anylhing 25 Q. You'd get morel
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Page 13 Page 15
1 A, Ub-huh, ! Q. Okny. Do you have to report thoge being stolen?
2 Q. Howwould you got more! 2 A No
3 A we'td enll, 3 Q. Okay. Are those provided by another comspany, if you
1 Q. And who would you call? 4 know?
5 A, Probably the lnspecior, X would have fo - & A, Yes,
€ Q. Theinspostor-- & Q. And what compary are these provided by?
? A, Wewauld have to make = note and then we'd eall the - 7 A, Just any sigtage company.
o Q. Okny. Now, do you know the anrie of — hns it beeu he 0 Q. Okay. Do you know for this October 2014 Hayes snid
2 same inspector the whole time? Is it o Merlo 9 Libera] job who provided those?
e employee! 10 A, No.
11 A, No. 11 Q. Ckay. Do you remember delng this Hayes und Liberaf
1z Q. Okay. Do you know who the inspector works for? Isit 12 Job?
13 ugually the contractor? e Can I just call j3 Liberal -
M A, No, uswally you would cali fhe prime contractor. i3 A, Yeah,
13 Q. Okny. Sof want to refer - do you know why we're 15 Q. --we'll know what we're tatking sbout? Okay,
16 here tedey? 16 A, Iremember {he job —
11 A, Yeah, 17 Q. Oksy.
e . Okny, S0 we'ro here talking about & smoll sub job 18 A, = you kuow, nnd tie locationy; but I don't remember
19 that you did, I'm sofry to uge -- I know that's not 9 minnée by minute, no.
20 the right torm, at Hayes and Liberal; is that ight? 20 Q. Okay, I'm golng to show you just o few exhibits just
21 A Yen 2 10 jog your memary, i€ thats all right, and I'm not
22 Q. Ckny. And thatwas part of a bigger job that you did 22 going fo get these all confused —
23 back in 2014; i3 that Inir? 23 A, Okay.
k2] A. Yes, 24 Q. -~ o make this ensicr,
25 Q. Okay. IfI lolil you it happened in Qctobar of 2014, 25 So dogs this look like the area that you
Page 14 Page 16
1 do you have any reason to disagree with that? 1 did this job ai?
z A, No. 2 A. Yes,
3 Q. Ckuy. So do you remember wha the prilme sentractor was 3 Q. Okay. So cmn you just show me, just -- is this Hayes
4 on that job? 1 right hers in the foreground of thig picture?
5 A, Rauborn Flectrie, ] A Yer
8 Q. Okay, Sowaould you then, if something got stolen yo § Q. Okay, And then Liboral would be where in this
k4 would report -- if you would had reporied it, you 1 photograph, over hers?
8 would report it to the Inspector of Rashorn Blectric; 8 A. Yeah, over thers,
3 fs that fair? 9 Q. Okay. On the right side?
WA Hdepends on what it iy, L A, Uh-hub,
11 Q. Whal do you meen by that? 11 Q. Okay. And you went to this job, this particutar site;
1z A, Well, If my backlion got stolen I wouldn't calt Rauhorn | 12 is that right?
13 Blectre, 13 A, Y
14 Q. Okny. If all your construction barrals gof stolen 14 Q. Do you remember being at this partioular location? Jg;
15 would you call Rauhore Elecleic? 15
16 A, Mostlikely, , 1 Q. Ckay. Do you remember if there was any strectiighting
17 . Okay, B 17 there? Were you ever there at night?
18 1 A, Yeah,it's never been + never had all the havrels i A No
1% stolen, 19 Q. Okay. Suyou wouldn't know I there was any working
2% Q. Ckay, You ever have a situation where consfruction — 20 streatlighting thers, fair?
21 or where waming signs or tape was stolen? 21 A, Correct.
22 A, Yey, they rip off — thoy rip it off o fot, Usually 22 Q. Okny. Do youremember anything unique or unusual
23 mare sldewalk closed wigns will be atolen, 23 about this particutar looption?
24 Q. Like the small signg that they put over? 24 A. No. —
25 A Yen 25 Q. Okay. Do you remember what dates you did the job af
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1 Hayes and Libaral? L A, Correct, 8
2 A, No. 2 Q. - ig that right?
* Q. Okay, Lefme refiesh your memory a little bit. I'm 3 And (he foremen would be you, right? ~l
1 going to show you what's Exhibit 3, and again, ifs in 4 A. Yes, B
H roverse order. 'l give this back to you. 5 Q. Who's the saw cutter, if you remoember? Q
6 Yo based on what you see here, it leaks § A, Ydon't vemember, N
il like the concrete went in on — on or before the 151h; 7 Q. Okay, You don't know if it's somebody that's still o
4 is that right? ] working at Merlo? =
S A Yen % A Ne ©
10 Q. Okny. When you do g job Hke this, ate you filing the o Q. Oksy. And according to this paperwork, you put in -
n paperwork the same day that you do the job? u Tour feef — or you removed the conerete thuf wns o
12 MR, KUKLA; Object as to form and 12 there, I'm just going to pull it up for you so we're =
13 foundation, What paperwork? You're talking about 13 not wasting time, o
14 paper e prepared? A Py going to show you this again. You've I\J
15 BY MR, ACKER: 5 seen this type of document before, right? (@))
L6 Q. Yeah, any of your paperwork, Whenyoudoajob,are | 36 A, Yes >
n you filing paperwork the sane day that it's done? 17 Q. Okay. Sothis is filed October Oth, and it appenrs
18 A, Yer, 18 fiere that what hiappened at the Likoral work site? Z
5 Q, Okay, Tsthal all the time? ¥ A Yen
20 A. Yer 26 Q. No, I'm nsking you, what did you do hore?
21 Q. Okay, 21 A, Remaved the coucrets,
23 A, But 1's not Igid out quadrant by quadraut, ne, 2 Q. Okay. The existing concrota?
23 Q. Okay. Sothis {3 not paperwork that you did, 23 A Yes
24 obviousty? 24 Q. Okay. 8o when you'ra done removing cxisiing concrets,
25 A. Correst. 2 do you iake photographs of any kind of the site?
Page 18 Page 20
1 Q. This was done by your supervisor? 1 A, Not usually,
2 A, Yes 2 Q. Ckay.
3 Q. Ckay. What kind of paperwork are you -- are you 3 A, Sometmes, but—
4 fllling out something that laoks simifur {0 this? 4 Q. When would you - when would you fake phetographs?
§ A Yes 5 A Iteally don't,
6 Q. Okay. Would it fook -~ again, this is from your 6 Q. Okay, And would you ssy then that you left some sort
K supervisor, right? 7 of ¢aution tape or anything vp there that day, or do
a A, Yes, ] you not know?
9 Q. Okay. Now, according to your supervisor's paperwork, & A, No, I Heft eaution tape.
1o the job was dane on or befbre October 9th -- or exeuse 10 Q. And where [3 that - do you have any documentation ¢ Q
¥l e, was started on or before October 9th and completed L showing thet that ocourred? @é
iz by Octobor 15t 12 A, Nu
13 A, Cogrech LK Q. Okay, Nuo, you're not requirad fo make any
14 Q. Anyreason to disagree with that? 14 dacumentation that you left ~
L5 A No, 18 A, No,
16 Q. Okey. Do you remember exactly what dofe you did -- 16 Q. --anything up there?
Y you ingtalied the concrete at Liberal and Hayes? 17 Okay. Now, I'm just going to refor
10 A, No, 8 again - aotually this is -~ we did this again, Oh,
19 Q. Ckay, Solwantto just ask you a couple quustions 9 thiy is Bxhibit 1,
20 about this, Do you see the papsrwork thet your boss 20 COkay. So do you see this here? I'm
21 fills out? 2 showing you -~
22 A No 27 A, Yen
23 Q, Okay. You have no readon lo disagree, I'm showing you { 23 Q. - Exhibit I, the first phodograph, Ix this the way
24 this paporwork agaln, that there was a foreman and & 24 that yau woutd remove a concrets slab?
25 saw culler aut there - 25 A, Yoo
5 {Pages 17 to 20)
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1 Q. Ckay. And now not referring to iy of the cantlon 1 Q. Okay,
2 tape, do you have nny season to believe thal thisdy 2 A. Buf T mean usually the profocal Iy caution {(ape to the
2 an acourate photograph of that perticular site? 3 barrels.
4 A, Yex, but uot aftey IR, 4 Q. Ifapennanent site isi't availzble?
S Q. Okay. So you'd say this phofograpf was takon at lenst 5 A, Or we put conerete pins in place.
s & day afler you leff; is that fair? § Q. Okny. Did you put concrete ping in place here?
7 A. Yes, Depending on what day, yeah, 7 A, Yenh
& Q. Okay. Sowhon you lefl, whot condition did you feave Ll Q. And where wers those on this photograph?
? itin? g A, YTdon't hnow. They're ususlly right here —~
10 A, ‘Well, we would have left it with caution tapc, barrels 10 Q. Okay.
11 and sldewnlk closed sigus. 1 A. —lo the grass.
1z Q. Okay. Soshow me where — where would you generaily 12 Q. Okay, Arethose easy 10 gel oni?
i leave these? Or where did you leave these i this 13 A, Ycah, I mean —well, Jjt dependa,
1 particular kocation? 14 Q. What doca it depend an? Y'm not trylng to erick you,
L] A. Usunlly you would caution tape from here to here, fram 15 T'm just here ¢o get information.
B4 there, (here to there, nnd then all he way around, 16 A, Imean you would have to yaal (hem out.
17 and one barrel there and one barrel there with a 17 Q. Okny. But someone oould do 1t by hand -
10 sidewalk cloxed slgn at the infersectlon, 12 A, Yes,
i3 MR, PADDISON: Counsel, for the record 13 Q. --wathout nny special equipment?
20 please clarify what he's representing, 2¢ A, It's jusi IHie moving a bavrel
21 BYMR. ACKER: 21 Q. Okay. And T just want to show you one other
22 Q. Yeuah, it'y okay If you draw on this one. Why don't we 22 photograph, if'you don't mind. This is Exhibit 2. We
43 Justdo that, So why don'l you show me where -- and 23 looked &t this again, right?
2 you krtow this, thig {5 where you lefl it on this 24 A. Okay,
28 partleular job? 25 Q. Okay. Doyeu see Ia this piclure « permanent pole
Page 22 Page 24
1 A, Youwould feave a barrel right hore - 1 right there?
2 Q. Okay. 2 A, Yos,
3 A. —abarrel there, and then you wouid cautlon tape the 3 Q. You never used this, did you?
4 whole thtng right avound in a clrele. L] A, Tdon't recall,
5 Q. Youcan draw -~ you can write on it, that’s fine. 5 Q. Okay, Butil's possibla that yon did, you just don't
S A, Usualiy you cautlon tape the whole thing right here in 8 remember?
K # circle, and your stdewallt closed sigus would be at 7 A Don't recal,
a the quadranty, fhe intersections saying sidewalic 3 Q. Okey, And you never — you never notate thai, would
9 elosed], L you?
¢ Q. Doyouknow if thers are any pemmanent poles or 1 AL No
1 permanent posts around there? 11 Q. Okay, You don't have to let anybody else know about
12 A, No. 12 that?
13 Q. There was nothing permanent around there, is that 13 A, No.
14 your — 14 Q. It'e fatally vour discretion, falr? [s that fait?
15 A, Idon'trecall, 15 A Yes,
18 Q. Okay. Inasituation where there was something 16 . Allrght. Sol justwant o make aure, So you went
17 permusient, (ike 8 light — you know, ke a big light 17 out there, you were also on the teatn that went aut and
1 post or a streetlipht, or something like that, would 18 put the new concrete in, right?
A "
g you uze the streetlight of that past to lenve some 19 A. Yes.
20 sort of cautian tape? ae Q. When you returned to the site, do you resnember if all §
21 A, Yis, 21 the harricades were stolen from this paricular site?
2z Q. Okay. Youwauld all the time you would use it, Is 22 A. Idon't-1 don't remember.
23 that fuir, if it was availsble to you at a particular 23 Q. Okay. Ifall the concrete barricedes or everything -~ ™
24 job gite? 24 if the barricades were all stolen, is that something
25 A, Ttitwas availnble, 25 you wouid tsll your supervigor about?
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Page 28 Page 27
A, Ywean usoaily if they — I0we weut fo i site and the 1 1 have.
2 harrels were misying we'd put new ones vight away 2 EXAMIMATION
3 right there, that’s usozlly how It workas, 3 BY MR, BERGER:
4 Q. And would you notate that anywhere? Would you write 4 Q. Mr. Boudreaux, the pratocol that you desoribed for
s that down? 5 pluving the barricades und the caution tape, where do
8 A. No, because it'% a common occurrence down fhere. 6 you fake that protocol from7 [s that just n standard
L. 7 Q. Okay. And when you say it's o common occurrencs, It's 7 protocol that Merlo has, or iy there u wrillen
J g a comunon occwrence for sone things to be sfoten, of 8 specification or & drawing that indicates that? Whers
2 for everyihing to be stelen? 9 dtd that come from?
1 A, Just to be misplnced, 10 A, It'a just & standard operation that we followy,
1 Q. Okoy. And whet do you mean by misplaced? 1t Q. Okay. So there's no specifivation for this project on
12 A, They move (hem out of the way, they (ake the caution | 12 how you place the barrels or the caution tape, or
13 tape down, they take the sidewallt closed slgos away to 1 anything like thet?
14 aeragp, or whatever they do with them down there. 14 A. No, usually I#'s — no, I mean we would caution tape
15 Q. Okay, Sowhenyou say misplaced, i could be placed 15 it off,
16 in the street, it could be placed somewhere elge? 16 Q. Thal's an internal policy --
1% A, Correct. 17 A, Yesh,
18 Q. In this padicular circumstance, do you belleve that 18 Q. --and procedura to Merlo?
12 everything wai stolent and no frace of it was len? 1 A, Yesh
2 A. No, Imean the barrel coutld b over here in thiz “0 Q. This was a unit price project, right?
2 pleture, for all I know, 2L A, Riphf,
22 Q. Okay. Butyou don't have any memtory of that? 22 Q. You were getting paid based an your units, correct?
23 A, N, 23 A, Correct,
24 Q. Okey. Did you ever nole any of that in this 24 Q. And Emigspoke in the supervisor's dep and sald time
25 particutar report, if overylhing waz stolen? _jb 25 and material.
Page 26 Page 28
1 » No, 1 8a ware you tracking any way the placement
2 Q. Okay. So you went back thera 10 place itup a fow : of burriendes and things ke thet, was that tracked
3 days later; is that right? I moan excuse me, to put 3 unider & separate wnit column for unit pricing, or ne?
4 the new concrete in; is that right? 4 A, T'manotsure.
3 A, Yes & Q. Okay. DId you liold regular safety meetings with your
S Q. And it 'wos just you and one other person? 6 crews out there?
7 A. When I placed the concrote? ? A, Yes,
4 Q. Yesh. 0 Q. Allright, Like atool box lunch, or something iike
3 A No 8 that?
10 Q. How many peaplo would go out there and place the ¢ A, Tool box talk once a weok.
13 conorete? 1 Q. Once aweek?
iz A, Five six guys, 12 A, Yeah,
L3 Q. Ckay. 1just kave ons other guestion for you about 13 Q. Morrings?
i this particular site. 130 you see this fourth L A, Yes
15 photograph here? 15, Didyoun document those?
16 A. Yes, 16 A, Yes,
17 Q. Okay. Doyou ses the omnge like fonce around the 17 Q. Did Rauhort have anyone out on ths project that they
18 property there? 18 pecifically designated for safety?
12 A Y, 12 A, Yes. Usually they do, I don’t particolavly remember
20 Q. 1Is that sosnething you or your crew would have put up? 20 that project, but fhat would be the prime contractor,
21 A, No, 2t they deo.
22 Q. Okay. Do ysu have that on your truck, or available to 22 Q. The prime contractor has n deslgnated safety peryon,
23 put up if you wanted to? 23 correct?
24 A, No. 24 A, VYes
25 MR, ACKER: Okuy, Thal'z ali the questions 25 MR, BERGER: That's all T have for ripht
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1 now. Thsanks, 1 CERTIFICATE
MR, PADDISON; Mr, Boudresin, my bame s 2 STATE OF MICHIGAN
3 Gary Paddison, I represent the City of Detroit in this 3 COUNTY OF MACOMB
4 action, B couple quick questions for you. 4
5 BXAMINATION 3 I, LISA M, FIX, C.8.R. 3121, a Notary
§ BY MR. PADDISON: & Public in and for the sbove county and state, do
7 Q. Firstand foremosl, with reapect to this projeot gt ? Teraby cerfify that the deposition was taken hefoze mo
8 Liberal and Hayes and the photographs depicted in i an the date hereinbefore stated, that the witness was
9 Exhibit 1, during your time working on this projest do 9 by me first duly sworn to testify fo the fruth; that
10 youreeall fnteracting with any employees or 1o 1his I3 & trus, full sud complete transcript of my
it representatives of the City of Detroil? 11 stenographio kotee so take; and that I am not related,
12 A, Just Farsons Brinckerhoff, 12 nor & eoungel 1o either party, nor interested In the
13 Q. Okay. But sty cmployees of fike Detroil Public Works? | 10 cvent of this cavse,
14 A. No. 14
15 Q. Were you required to report lo any employees or 15
16 represeniatives of the City of Detroit? 18
7 A, No 1 _d_ipé’/@
9 Q. To the best of your kmowledge, did any employees or 18 LISA M, FTX, CSR - 3121
18 reprosentaiives of the Cily of Detroit have the 13 Notary Public, Macomb County
20 authority to diotate how you perfonned your tasks and 2 My Commisston Expires: 4-9-2019
2 your dutics relative to the project? 2t
22 A, Wot that Y'm awore of. 22
23 Q. Okay, The tocation thai's depivted in Bxhibit 1 23
24 showing ths portion of the sidewalk that had been 24
25 remaved, 13 it youwr understanding that Merlo and/or 25
Page 30
L its employees removed that portion of the sidewalk?
2 A, Yes.
3 Q. And aller removing that portion of sidewalk would it
4 have been Meslo and/or ils employees' responsibliity
5 to put up barricades and warning signs?
8 A, Yer,
7 MR, KUKLA: Objgetion to fonn,
; MR, PADDISON: Okay, That's it for me.
d MR, KUKLA: Nothing further.
10 » * (13
) (The deposition wea conciudaed at 3140 pum.)
12
13
14
15
L
17
18
i
20
21
22
23
24
25
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Detroit, Michigan.

Thursday, January 12, 2017, 11:44 AM

THE COURT CLERK: 15-001269-N0O, Keith Smith
versus City of Detroit, et al.

MS. WARNER: Good morning, your Honor.
Emanda Warner, on behalf of plaintiff, Keith Smith.

MR, KUKLA: Goocd morning, your Honor.
Patrick Kukla, appearing on behalf of defendants, Rauhorn
Electric and Merlo Construction Company.

THE COURT: OQkay, now we've been around the
block a couple of timesg ==

MR. KUKLA: We have, your Honor.

THE COURT: -- in this case, and this is
the summary —-- your summary disposition.

MR, KUKLA: Defendant's motion for summary
disposition, correct. AL this point, we're the only
defendants left in the case, your Honor.

THE, COURT: Okay.

MR. KUKLA: There were -- as the Court is
familiar, there were a number of different motions filed
and some other defendants in the case. We're the only two
remaining, at this point. This is our moticon for summary
disposition, based on essentially two arguments. One is
that the alleged defect -- I know that your Honor, I know,

ig aware of the facts. The plaintiff was —- alleges that
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he was injured when he was riding his bicycle on the

sidewalk in the City of Detrocit. There was a portion of
the sidewalk where the concrete had been remcved, as part
0of a sidewalk restoration or highway restoration project.

THE COURT: Mm—hmm.

MR. KUKLA: Plaintiff claims he fell off
his bike and landed on the grass, sustained an injury. He
was riding at night, didn't have his helmet on —-- or
have any helmet on and did not have any type of lamp or
headlight on the bicycle. As he's riding, he falls,
claims he's injured. The defendants in this case, the
remaining defendants, Rauhorn and Merlo, the allegation is
that they were the defendants who had been contracted to
remove the concrete. Ncnetheless, the plaintiff's
position is that they caused the condition that led to his
fall, which was this missing slab of sidewalk. Our
position, your Honor, is that -- argument is twofold.

One, that the alleged defect, this missing portion of
sidewalk, was objectively open and obvious, which bars
plaintiff's ¢laim. TIn the alternative, if this is —-- if
the Court construes this or interprets the plaintiff's
allegations to be one of ordinary negligence, instead of
premises liability, plaintiff's claim still fails because
Rauhorn had no involvement in removing the contract -- or

concrete, They were the prime contractor. They
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subcontracted all of the work out —-- the concrete removal
out to Merlo. So, there's no evidence -- plaintiff has
come forward with no evidence that Rauhorn actually did
any of the work that allegedly caused this missing
sidewalk.

THE COURT: So, Rauhorn sur -—-
subcontracted Merlo, correct?

MR. KUKLA: Correct.

THE COURT: Okay.

MR. KUKLA: There is no dispute that Merlo
removed the concrete. That's net in dispute. Plaintiffs
have —-- are Laking the deposition of two of the
representatives of at Merlo, they testified that, you
know, they were approximate, I think, it was October 9th;
they went out there and removed the concrete, and I'll
address that, why I don't believe there's negligence there
in a minute. In terms of the open and obvious argument,
it's our position and the case law, I believe, supports
it, that, in order to construe what the plaintiff -- you
have to lock at the —— at the alliegations in the complaint
and, in this case, they're alleging essentially that we
failed to correct a defect in the land, failed to warn the
plaintiff and these allegations all scund in premises
liability. So, our position is based on that, your Honer,

based on allegations that they've made in the complaint,
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this entry that the plaintiff is claiming, arose out of an
alleged defect in the land. Nothing to do with how we
removed the concrete or anvything of that sort. He claims
that there was a missing portion of sidewalk and he claims
he didn't know about it and, therefore, he sustained an
injury. So, our position is that, even though we're not
the premises owner, the unpublished Court of Appeals
opinion that I cited, Jessee versus Walgreen's, supports
our position that if the plaintiff alleges premises
liability, then the defendant, even if they're not the
premises possesscr, can still assert the open and obvicus
defense. So, our position, locking at & fair reading of
their complaint, in its entirety, they're alleging
premises liability, therefore, we can raise the open and
obvious defense. As to whether the actual defect was open
and obvious, I think the evidence, again, supports that.
Plaintiff testified that, after he fell, he was -- from a
standing position, he locked down. He could see that
there were was a missing portion of sidewalk. He test --
he toock pictures the following day, which we'wve attached
and I know plaintiff has attached to their brief. I
submit thal Lhose photographs clearly indicate that this
condition was objectively open and cbvious. Michigan
courts have consistently held that difference in height

levels or uneven pavement i1s objectively open and obvious,
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absent some of the unique circumstances. And, in this
case, I would submit there are no other unique
circumstances., Now, the plaintiff would say, well, I
didn't see it. Well, 1 asked him, during his deposition,
where was he looking and he testified he wasn't looking at
the ground; he was looking straight ahead. Their other
argument seems to be, well, it was dark outsicde. Well, as
I'm sure your Honor knows, there's case law that says that
the simple fact that it was dark doesn't, in and of
itself, mean that the condition wasn't open and obviocus.
Tt's whether the cendition was such that an objective
person would observe on a casual observation. Here,
again, plaintiff was zable to see 1t and, furthermore, he
had been riding his bike for quite some time. This wasn't
like he just pulled out of his house and got c¢n his bkike,
So, the idea that it was toc dark, that he couldn't see
anything, doesn't hold up because he had been riding the
sidewalk, by his own testimony, for quite some distance.
Secondly, he testified that, after he fell, he stood up,
could see the missing sidewalk and, further, he testified
that a gocd samaritan, who was walking apparently on the
other side of the street, obhserved him fall and was able
to come over and render aid. S¢, all of that, I believe,
supports the fact that there's nothing unique about the

darkness. It didn't prevent him from seeing this. What
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was —— from seeing whalt was there to be seen, had he cared
to look. And also, I think any argument that plaintiff
makes that he wouldn't have been able to see it, had he
looked down, is speculation, because he wasn't looking
down. So, the idea that he couldn't see it because it was
dark, there's simply no evidence cf that. In their
response, plaintiff argues that it’'s not premises
liability; its crdinary negligence is what they're
claiming, because they allege that Merlo caused this
condition. However, T c¢ited the Buhalis versus Trinity
case, which essentially says that, even if that -- the
fact that you're —- the plaintiff alleges that the
defendant caused the condition that was a defect in the
land doesn't transform the claim from one of ordinary
negligence to premises liability. 8o, I give —-- believe,
in total, this is a premises liability claim. The
condition was obiectively open and cbvicus and the
plaintiff's claim should be dismissed and the defendants
are entitled to summary disposition. Alternatively, just
very briefly, vyour Honor, I know the Court -- the Court's
read the pleadings and the motions and responses, and I
did file a reply brief. I don't know, your Honor, i1f you
got a copy of that because --

THE COURT: I do. I haven't read it.

MR, KUKLA: —-— that was after the case had

8

Manuwella Jones, Official Court Reporter, CSMR #5634, (313)224-0409

85a

WV 92:9T:0T 6T02/¢2/. OSW Ad IAI303Y




10
11
12
13
14
15
16
17
18
192
20
21
22
23
24
25

been reassigned.

THE COUGRT: I just got that this morning.

MR. KUKLA: Okay.

THE COURT: T didn't have an opportunity.
If you'd like to outline what you --

MR, KUKLA: Sure., In the reply brief,
egsentially, your Honor, again I argue that Rauhorn --
they've come forward with no evidence that Rauhorn
actually caused this alleged defect, caused the condition,
'cause Rauhorn didn't do anything, in terms of removing
the concrete. So, I believe Rauhorn should be granted
summary disposition. 1 addressed the open and obvious
arguments that T just menticned., I would -—- in my reply
brief, I did point out that the case law that the
plaintiff cites, for the proposition that even if the
allegation =- the alleged injury arose out of a condition
of the land, that that somehow permits them to file an
ordinary negligence claim. The case law that they've
cited, I distinguish -- I attempted tLo distinguish, T
think they are distinguishable, by the fact that in each
of those cases, the allegation -—~ the -- the land had only
a minor connection to the allieged claim. For them -- and
the Hiner case was the cne T specifically addressed, where
the plaintiff was attempting to repair a cable box on the

defendant's property. The defendant's dog started to
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chasge the plaintiff. While the plaintiff was attempting
to avold the dog, the plaintiff slipped and fell on some
soft, muddy ground and the trial court had granted summary
disposition, under the theory that the soft, muddy ground
was objectively open and obvious. And when the Court of
Appeals says, no, that's —-- this is -- the primary
complaint there was that the plaintiff -- defendant had
failed Lo supervise thelr dog. Similarly, there was
another case, where I forget the name but it's addressed
in the reply brief, where a hotel owner, a young infant --
a young child had drowned in the heotel pool. Well, there
was no allegation that the pool itself was defective. The
allegation was that the hotel had a duty to either provide
a lifeguard or somehow supervise. There's no allegation
like that in this case. His -- plaintiff strictly says he
was injured, because he didn't appreciate that there was
this missing sidewalk, so that the sidewalk wasn't even;
it wasn't level. And then, lastly, I address the -- the
argument that, even if this is ordinary negligence,
there's no evidence -- plaintiff has not come forward with
any evidence that Merlo breached any legal duty, separate
and distinct from the contraci. They were contracted by
Rauhorn to remove the concrete. There's no allegation
that Merlo did this in a negligent manner. The allegation

seems to be that, after this concrete was removed, we had

10

Manuwella Jones, Official Court Reporter, CSMR #5634, (313)224-0409

87a

WV 92:9T:0T 6T02/¢2/. OSW Ad IAI303Y




10
11
12
13
14
15
16
i
18
19
20
21
22
23
24

25

a duty to somehow either warn or to go back and correct it
or to provide some other bkarricade or something like that.

THE COURT: Ckay, who was 1t that
ultimately laid the sidewalk?

MR, KUKLA:; Merleo, your Honor.

THE COURT: Merlo did.

MR, KURKLA: We came back approximately —-- 1
believe that the testimony was October 9th it was removed.
I believe, on or before October 15th, the concrete was
repoured.

THE COURT: Mm-hmm.

MR, KUKLA: T believe the incident
allegedly happened on October 12th. So, sometime in
between that period, but our position is this isn't a case
where they're saying that, while we were removing the
concrete, we knocked down a fence and someone tripped over
the fence or we damaged —-- we cut down a tree and the tree
fell on someone's car. We were hired to remove the
concreta; we removed the concrete. We were hired to pour
concrete back; we poured concrete back. There's no
allegation —— we den't have a duty -- we don't have a
common law duly to warn pede -- pedestrians or people on
bicycles that the sidewalk had been removed. Similarly,
the testimony was that we, in fact, put up barricades and

that, somehow, either =-- either people just knccked them
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as a prank or stole 'em for scrap. I don't know what they
would do with caution tape bul the testimony was that the
items were not —-- that they were placed there. Plaintiff
says, well, I didn't see it when T -- when I allegedly
fell but there's nc evidence to refute that, in fact,
Merlo did, in fact, pulb some fype of barricade up. But,
even if they didn't, the testimony -- the Weakley case
that I cited, where the court upheld a grant of open and
obvious -- or dismissed a case based on open and obvious
for a missing section of sidewalk, even in that case there
were no barricades. The court found that that was
objectively open and obvious. So, again, even if the
Court were to construe this as ordinary negligence, I
think there -- the evidence —- the record is lacking of
any evidence of what Merlo did, other than simply perform
its contract, which was to remove concrete. So, based on
that, we would ask that summary disposition be granted,
your Honor.

THE COURT: Okay. Lel's do with Rauhorn
first. What's vyour position, relative to Rauhorn?

MS. WARNER: Rauhorn is the principal and
Merlo is the agent. Rauhorn was contracted by the city
and MDOT to have this work done and they subcontracted
with Merlce to actually do the werk.

THE COURT: Okay, so —-
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MS., WARNER: Rauhorn is responsible for the
actions of their agents and, if their agents are
negligent, they're responsible for that negligence.
Rauhorn alsc is involved because Merlce got the barrels and
the alleged barrels, caution tape, signs, any warnings
that they say they usually do when they remove concrete,
from Rauhorn, althcugh there is no evidence, no paperwork
-— no witnesses testified that they actually did that. No
evidence suggesting that they == any of the barrels went
missing and that there was any vandalism. There’s nc
pelice reporis filed and, actually, the contractor
testified that none -- it's never happened to him, that
all of the warnings were stolen in any cne place, where
they were performing work. 8o, Rauhorn is responsible for
the negligence of its agent. Merle is its agent.

MR. KUKLA: Your Honor, I -- again, Merlo
were was an independent contractor. They were not an
employee of Rauhern. T think Michigan case law is clear,
that there is no -- there can't be =-- there's no claim for
negligent hiring of a subcontractor and the case law, T
believe, supports the position that you're not liable for
the actions of an independent contractor. So, unless they
were doing something at your direction, perhaps, but
there's no evidence here that Rauhorn instructed Merlo as

to how to remove the concrete or anything of that sort.
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S0, again, I think Rauhorn should be dismissed, your
Honor.

THE CCURT: All right,

MS. WARNER: I'm not aware of any indemnity
agreements either, but i1if they are present, they might
have one, you know, with regard to how Merlc's supposed to
cenduct its work.,

THE COURT: But the fact of the matter
remains I -- I think it's undisputed that Merlio was an
independent contractor and Merlo was the only one who
effectively did the work and Merlo was responsible
determining how it was done and the timeframe, and the
specs that were involved. Therefore, taking the evidence
in a light most favorable tc the nonmoving party, the
Court finds that Rauhorn has no legal basis, whatsoever,
for any alleged negligence, on the part cf Merlc, and the
Court will dismiss, as to Rauhorn. HNow, your arguments,
as to Merlo?

MS. WARNER: Thank you, your Honor. First
issue is the issue of ordinary negligence. Defendant
Merloc was contracted by defendant Rauhorn and actively
removed the sidewalk. We're not talking about a smail
area of sidewalk. We're talking abocut two very large
glabs of sidewalk that were completely taken out. The

height differential was significant but it was in the same
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shape as the existing sidewalk. Defendant, Merlo, had no
conkbrol or possession over the premises, when plaintiff
fell. Merlo doesn't own it. They had no duty to, you
know, pay rent for that or take care of that piece of
land. So, that's why we're alleging ordinary negligence
here, that the actual conduct of Merlo, in removing that
areca of the sidewalk, leaving it like that for five days,
without any warnings, without any barricades, their actual
conduct is the basis for liability. It's no different
than hiring an electrician who performs work or any sort
of service provider, on the land, and then they —-- they do
that work negligently or they leave it so somebody else is
harmed and we sue those service providers on ordinary
negligence, not premises liability, as they're not the
home owner. They're nct the land owner. They don't own
the property, the land. Michigan law allows for both
claims, premises and ordinary negligence, and defendants
did not own, occupy or possess land --

THE COURT: But, what about this ==

MS. WARNER: -- as it's stated in Lailer v
Kitchen.

THE COURT: Okay but what abeout the other
case law that Mr. --

MS. WARNER: That's an unpublished case

with a very short analysis of the situation. I don't
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think it was and analyzed in the context of ownership and
the facts are different too. We have a spill in a grocery
store. Here, we have a huge construction project

that's —-= warnings are required and the sidewalk's
required to be clossd and I think this instance is
different. The duty arises from the fact that they didn't
put warnings out. I know that there was some suggestion
that they always do. Thalt was the testimony, but there
was no testimony that they actually put the warnings out,
the barrels out, the caution tape out, in this case.

THE COURT: Yeah, your arcuments, even

though yeou're -- you're stating a —=- you're raising in
terms of general negligence, it -— it appears that your
arguments are still couched, in terms of —-- even though

you're not saying open and obvious and you're not saying
premises, it scunds like your arguments are based in
premiges liability.

MS. WARNER: But also the fact that the
defendant Merle's conduct, they could remove the sidewalk,
but they left it open for five days. They should have
filled the sidewalk in, after they took it out. They
should have placed barricades. Their == it was their
actual conduct that is the issue here, your Honor, which
created the actual injury.

THE COURT: Mr. Kukla?
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MR. KUKIA: Your Honor, again, if you look
at, and I know the Court's read the briefs, in their
complaint, they're essentially alleging, again, that Merlo
failed to correct direct a dangerous condition on the
land, failed to make the area safe, failed to warn the
plaintiff. Those claims all the sound in premises
liability and, in fact, plaintiff is claiming that he was
injured as a result c¢f an alleged defect in the land,
which was this height differential between the missing
section of the sidewalk. And, as I cited in the -- in the
-— and I think the Jessee versus Walgreen case, while
admittedly it was a spill of some iiquid on the floor, not
a sidewalk case, the analysis is the same, which is you
look —-- the Court looks fto what the allegations are in the
cemplaint, what's the gravamen of the claim, and,
regardless of how they title it, if they're making an
allegation of premises liability, then the defendant, even
if not the premises possessor, can assert the open and
obvious defense. In the published case of Buhalis versus
Trinity Centinuing Care Services, the Court there
indicated that, even where the plaintiff alleges that the
premises possessor created the condition, giving rise to
the injury, that doesn't convert the case —-- the claim
from premises liability to ordinary negligence. So, even

if plaintiff is arguing, well, he created this hazard,
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which again I -- my position is Merlo Jjust performed in
accordance with their contract and if there is a dispute
between Rauhorn and Merlo as to how they —— the contract
was performed, that deesn't give rise to a claim -- I
think -- the plaintiff claim against us for not complying
with the contract. But even if they allege —- if their
claim is well, vyou caused it, that doesn't convert a claim
from ——- from premises liability to ordinary negligence.

MS. WARNER: I would alsc say again that
the claim or the issue that he keeps bringing up,
regarding the contract, you can't just contract to do
something and not take into consideration other aspects of
safety. You can't contract to remove a sidewalk and then
just place that liability on -- in the contract, well
there was no -- ncthing in the contract regarding safety
over how long the sidewalk was supposed tc be closed or
when the cement was supposed tc be refilled in.

THE COURT: Yeah, I understand that, but
like I said, and I go back to what I said just a few
minutes ago to you and the arguments that are being raised
by Mr. Kukla, is that, you know, you're trying to make
this general negligence but their -- the -- the claim
sounds in general negligence -— I'm sorry, in premises
liabiliity. The complaint does the allegations. Even your

arguments are sounding in premises liabilities —--
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liability, and there are published opinions that indicate
that ewven though, and we'll look at Walgreen's and we can
leok at Buhalis, in terms of the fact that the defendant
can ralse the open and cobvious defense here and, vou know,
if 1t walks like a duck, talks like a duck, quacks like a
duck, it is a duck, and that's what's happening here. The
claims are all sounding in premises liability. The
arguments you raise are sounding in premises liability
and, that being the case, 1f it's premises liability, we
need to look at the language in the open -~- open and
obvious statute and the case law that follows that. In
there —- this is a situation where the plaintiff --

MS. WARNER: Your Honor, I'm sorry. I
don't mean to interrupt you. I didn't argue the open and
obvious issue. I don't —-

THE COURT: No, no, but I'm saying that it
sounds =- you're not saying it, but ycur arguments are
sounding. That's what I'm saying. I know you're —-
you're saying you have alleged, ycu know, and I understand
you're saying it's general negligence, it's general
negligence, it's general negligence, but as we know, the
complaint, the claims and the arguments are all sounding
in premises liability. I know what you're saying but
everything that is delineated and outlined here, and like

I said, think I said that early on, you're not saying
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premises, but that's the way this whole case falls out
and, you know, taking the evidence in the light mest
favorable to the nonmoving party, the Court finds that
this is a case that does sound in premises liability and
it is one, whereby the case should be dismissed. And,
aven looking at it in terms of a negligence claim, the
Court doesn't find there's any substantial basis, taking
the evidence in a light most favorable to the nonmoving
party, as well, to allow Lthe claim to proceed on a claim
of generazl negligence, as well. So, the Court is going to
grant the motion for summary disposition, as I indicated,
primarily because this case does sound in premises
liability. But, even if we take it one step further, the
Court does not find that there is any negligence on the
part of Merio Construction, in its completing the work
that was designated to it with the contract from

Rauhorn —-- Rauhorn Electric.

MS. WARNER: Your Henor, if I may, because
you determined that it was a premises case and opened and
obvious weuld apply, would you mind if I gave you
additional arguments, regarding why open -- why this issue
would not be --

THE COURT: Fine.

MS. WARNER: -- open and obvious?

THE COURT: Mm-hmm.
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MS. WARNER: The -- an average perscon with
ordinary intelligence is the standard that is the standard
but it's alsc when you put -- when the average person is
in the plaintiff's position and, in the plaintiff's
position, he was on a bicycle and he was in the dark.
Whether or not he had a lamp gces to comparative
negligence, which is not considered in open and obvious.
That's a different element. 8o, in the dark, on a
bicycle, an average person in that position would not have
discovered this missing sidewalk, upon casual inspection,
and that's because the sidewalk that was removed was in
the same shape as the existing sidewalk.

THE COURT: But, did you say there were
two —— twe slabs missing?

MS., WARNER: Two, as in not wide but going
straight.

THE COURT: In front going -- on the
sidewalk, there were two slabs., There -- I -- there are
two —-

MS. WARNER: Right.

THE COURT: -- there are two slabs. Slabs
are probably three by —-— three feet -- I'm estimating,
probably approximately three by five?

M3. WARNER: There was a picture attached

or included in the plaintiff's --
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THE COURT: What exhibit?

MS. WARNER: -- response. It's actually on
page 2. It's right in the brief,.

THE COURT: 1It's in the brief? Right,
yveah., Those slabs —-- yeah, those are average slabs of
sidewalk.

MS. WARNER: So, as he's going forward down
the sidewalk, I noted defense counsel said that he
testified that he wasn't lecoking down and I would say that
that's accurate. We don't look down when we are riding a
bicycle; we look straight ahead a few feet in front of us,
as we're -- as we're riding. Just like when we're
walking, when we're walking, we don't stare down at our
feet; we're looking a couple of feet ahead of us.

THE COURT: Okay, and if you're looking a
couple of feet ahead of you, and I —-- even if -- even if
-- we'll give you everything that you said, that it was
dark., This, tc me, is a situation where you have a
different —— I know the werd I'm thinking; I can't think
of it right now, buL there is a different -- a varying
degree of radiation. Even if you can't see it, there's a
darkness and then there's a lightness. You know, and even
if you're looking ahead, if I'm lcoking at that klack
chair that's, what, ten -- 10 tc 15 -- probably about ten

feet away from me, I can see that there's a different hue
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there. 8o, wouldn't —-- you don't think a reasonable
person, not when you're right up on it, but if he's riding
up the sidewalk --

MS. WARNER: Well, I think you're right
about the hues but I think that there's that expectation
like a different hue. So, it's wet. It has some dirt
covering it. You don't expect the danger of a missing
sidewalk, which 1s several inches different, and I think
that's the issue here. When he was going forward, riding
his bike, in the dark, he didn't realize that the sidewalk
was missing and he was going to be falling forward, even
though he was looking where he was going, riding his
bicycle., T think anybody in that position could have
happened tc them and, upon casual inspection, in the dark,
on a bicycle. The standard isn't an after-~fact inspection
while you're not on a bicycle.

THE COURT: I agree,.

MR. KUKLA: In response, your Honor, again,
I think the evidence supports that this was objectively
open and cbvious card that a person —-- a reasonable
person, upon casual cbservation, would see that -- what's
depicted in that photograph. And also I woculd cite to —-
reference to the Jaworskil versus Great Scott case, where
the court held ordinary prudence generally reguires one to

see what just -- what is there to be seen and, in this
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case, had he cared te cbserve that that was a visible; he
saw Lt after he fell., There was nothing obstructing it.
In my opinion, 1t screams out open and obvious.

MS. WARNER: And I think the thing was,
when they are testifying that they said that there were
barrels, that there were cones, there were warning signs,
there's a reason for that, because the sidewalk is
missing, and the fact that there —-- the missing sidewalk
could pose a danger.

THE COURT: Well --

MS. WARNER: At the very least, I think a
question of fact remains.

THE COURT: No, I —— I -- I really don'g,
because the fact of the matter remains is that, I think
it's == I think it's -— if they're a reasonable person,
especially when you're riding a bike and you're riding a
kike at night, and we know that there are varying degrees
of terrain, you have to be observant and, you know, I ==
and the thing is that I -- T -- T -- with this and the big
-— if it was mavkbe a half a square or a chunk missing or
something like that, but we've still got the issue of open
and obvious, how big was the chunk. BRut, here, when
yeu've gobt to compleie squares missing, I -- you know, I'm
still back at the poini wheres, you know, a reasonable

person should have been able to see that and that's the
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problem here. This was -- you know, we still come full
circle with -- with something that's open and obvious.
When you even loock at the general -~ general negligence of

a person, what a reasonable person would have seen and if
you're -- if you're -- at night, ycu have to be
perceptive, in terms of what's going on around you and the
Court deoesn't feel that this is a situation that was --
that was not -- that did not create a negligent situation.
A reasonable person would have observed it and it's
unfortunate. You know, we have those situations all the
time, where there are accidents but all accidents are not
recoverable and, in this situation, the Court finds that
this is a situation where there wasn't any negligence.
Yes, they were cecniracted to remove the concrete. Yes,
they removed the concrete. Were there barricades? No,
but the fact of the matter remains is that a reasonable
perscn, upon, nct even inspection, in its travels, shculd
have been able to -- to -- to see that there's nothing,
you know, dark, light, whatever the difference may be.
Because of the fact of the matter this isn't just one
small patch; it's a huge —- it's twe —-—- two squares of
cement, which probably measured somewhere between
approximately anywhere from 5 to 10 feet. So, it wasn't
anything that a person should not have seen, riding a bike

down the sidewalk. So, taking that as a light most
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grant the motion for summary disposition, as to the -- as
I indicated previcusly, to the open and obvious aspect of
it, as well as the general negligence claim, as well.

MR. KUKLA: And that's ask to both
defendants, correct, your Honor.

THE COURT: Yes. Yes.

MR. KUKLA: Rauhorn and Merlo?

THE COURT: Yes, but we -- I previously, in
the first --

MR. KUKLA: Understocd.

THE COURT: ~- portion --

MR. KUKLA: Understood.

THE COURT: ~-- I disposed of Rauhorn --

MR, KUKLA: Understood.

THE COURT: ~- because of its lack of
having any hands on responsibility, relative to the
claimant claim in the first instance, and that Merlo was
the independent contractor who was responsible for all of
the activities that took place, relative to the removal
and replacement of the sidewalk. Thank you.

MS. WARNER: Thank you, your Honor.

MR. KUKLA: Thank vyou, your Honor.

THE COURT: 2And I'll lcok for the order to

follow.
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MR. KUKLA:
THE COURT:
MR. KUKLA:

Okay.

Thank you so much.

And we did have a another —- we

had a motion to adiourn trial but that --

THE COURT:

MR. KUKLA:

Sg -

THE COCURT:

MR, KUEKLA:

MS. WARNER:

THE COURT:

It mocot.

-- 135 moot at this point.

All right,

~— thank you, your Honor.

Consider it adjourned.

Thank you sc much.

(At 12:16 PM proceedings concluded)
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of Michigan, County of Wayne, do hereby certify that this
transcript, consisting of 28 pages, is a complete, true, and
correct transcription of the proceedings in the matter of Keith
Smith v Rauhorn Electric Inc, et al, on January 12, 2017, to
the best of my ability, as this proceeding was reccorded without

the benefit of a live reporter.

June 25, 2017

Manuwella Jones, CSMR #5634
Official Court Repcrter

2 Woodward, #770
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COA DOCKET NO. 337708
LOWER COURT NO. 15-001269-NO

IN THE
MICHIGAN COURT OF APPEALS
KEITH SMITH,
Plaintiff/Appellant,
V.
MERLO CONSTRUCTION COMPANY, INC,,
Defendant/Appellee,
-and-
RAUHORN ELECTRIC, INC,,

Defendant,

DEFENDANT-APPELLEE’'S BRIEF ON APPEAL

* % QRAL ARGUMENT REQUESTED * * %

JOHN J. SCHUTZA P26338
Merry, Farnen & Ryan, P.C.
ATTORNEY FOR DEFENDANT/APPELLEE
300 Maple Park Blvd., Suite 301
St. Clair Shores, MI 48081
586-776-6700
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COUNTER~STATEMENT OF THE QUESTIONS PRESENTED
1.
DID THE TRIAL COURT PROPERLY FIND THAT THE OPEN AND
OBVIOUS DEFENSE BARRED PLAINTIFF'S CLAIMS AGAINST
MERLQ?
Plaintiff-Appellant says “"No.”

Defendant-Appellee says “Yes.”

2.
MAY THE TRIAL COURT'S GRANT OF SUMMARY DISPOSITION TO
MERLC BE AFFIRMED ON THE ALTERNATIVE BASIS THAT MERLO
OWED NO DUTY TO PLAINTIFF INASMUCH AS MERLO WAS NOT
IN POSSESSION OR CONTROL OF THE PREMISES?
Plaintiff-Appellant says “No.”

Defendant-Appellee says “Yes.”

vii
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B. Merio was entitled to rely upon the open and obvious
defense even though it was not an owner or possessor of
the premises.

Merlo is entitled to rely upon the open and obvious defense
notwithstanding the fact that it was neither the owner nor possessor of the
premises upon which plaintiff fell. Consistent with the position embraced by
the trial court, our Supreme Court has time and again expanded the open
and obvious danger doctrine's application and has expressly stated that it
should be applied to attack the duty element of any prima facie negligence
case, Riddle v. Mciouth Steel Products Corp., 440 Mich. 85, 95-96; 485
N.W.2d 676 (1992).

This Court, under a factual scenario strikingly similar to that in this
case, has ruled that a contractor engaged to repair a municipal sidewalk,
was entitled to rely upon the open and obvious defense when a bicyclist was
injured upon encountering the area under repair. In Layer v. John C, & Son
Constr. Co., 1997 WL 33354649 (Mich. Ct. App. Feb. 7, 1997) (Exhibit F},
plaintiff sued a contractor, who had been hired to repair a municipal
sidewalk, after she fell when her bicycle tire caught in a rut between the
edge of the repaired sidewalk and a grassy berm. Upholding application of
the open and obvious defense, this Court stated:

A premises liability case generally involves a claim against a

possessor or owner of land for injuries caused by a dangerous

condition on the land. * *  *

Indeed, plaintiff essentially has alleged that defendant's
negligence In repairing the sidewalk created the rut, i.e., a

8
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dangerous condition on the [and. Although defendant is not a

possessor or owner of land, in undertaking the repair work,

defendant contractually agreed to meet the city's specifications

and requirements. Accompanying defendant’'s contractual duty to

conform to these requirements “is a common law duty to

perform with ordinary care the thing agreed to be done.” Clark

v. Dalman, 379 Mich. 351, 260-261; 150 NW2d 755 (1967). The

contract forms the basis from which the duty arises, and that

duty encompasses within its scope those who foreseeably may

be injured by the negligent performance of a contractual

undertaking. Osman v Summer Green Lawn Care, Inc, 20S Mich

App 703, 707-708; 532 NW2d 186 (1995). Thus, the “open and

obvious danger” doctrine could apply to these facts.

(emphasis added; citation and footnotes omitted). As in Layer, Merlo
contractually agreed with Rauhorn to meet the specifications and
requirements imposed by MDOT in its contract with Rauhorn and, as a
consequence, the open and obvious defense is available to Merlo. (Exhibit G,
Rauhorn-Merlo Contract)

Fifteen years after the decision in Layer, this Court again agreed with
the proposition that in a premises liability action, a defendant who was
neither the owner nor possessor of the premises could nevertheless invoke
the open and obvious defense. In Jessee v. Walgreen Co., 2012 WL
5290311, at *3 (Mich. Ct. App. Oct, 25, 2012), leave to appeal denied, 493
Mich., 954 (2013)* (Exhibit H) the plaintiff fell due to a large water puddle on
the floor of a Walgreens that was caused by the defendant’s floor cleaning

machine. The plaintiff testified that she eventually saw the puddie once she

4 pursuant to MCR 7.215(C), Merlo states that it cites this unpublished
opinion due to a lack of a published opinion applying the open and obvious
defense to a defendant who was neither the owner nor possessor of the
premises upon which a plaintiff fell.
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normally best able to prevent harm to others.” Derbabian v. 5 & C
Snowplowing, Inc., 249 Mich. App. 695, 705; 644 N.W.2d 779 (2002)
(internal quotation marks omitted). In Derbabian, the plaintiff slipped and
fell in a grocery store parking lot. The owner of the store had hired a
contractor to clear snow and ice from the parking lot. Plaintiff sued the
snow removal contractor. The Court of Appeals held that the contractor “did
not exercise the requisite dominion and control over the property” since
“(1) nothing in the contract granted [the contractor] ‘exclusive authority’
over the parking lot, (2) [the contractor] did not have actual possession
over the parking lot at the time of plaintiff's fall, and (3) [the store was] in
the best position to avoid plaintiff's injury.” Id. at 705-706.

Similarly, there was no claim or evidence below that Merlo had been

conferred exclusive authority over the public sidewalk under construction or

had actual possession of the sidewalk at the time 9_ff§p‘1ith's mishap. Smith

in -féct agrees that Merlo was not in actual possession of the premises on the
date of plaintiff’'s fall. To hold Merlo liable under the circumstances of this
case would not further the purpose that underlies the legal rationale
requiring “actual possession and control[,]” where Merlo simply did not have
“the power to prevent the injury ... [.]" Kubczak, 456 Mich. at 661
(emphasis added). Accordingly, summary disposition for Merlo may be
affirmed on the alternative basis that, in this premises liability action, Merlo

was not in possession or control of the premises.
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