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Ml! nsu ny DECLARATIONS PAGE: 
ATTI\OH1'0POLIOY 

Polloy Number: PAP0632676 
l'olloy Period: 

1 -,.0112e109 1o 01129110 
, 12:01 A.M, Blandard rime 

l'.0.13ox 217019 
AUbum l-'Jlls, Ml 46S21•7019 PQ(icy 'type: 

AUTOMOBILE Renewal 
Polfcybolder Since: 1997 

' I, 

Dato IVlalfecl: 00/26/09 
Chllllge Eff&<1t1Vl>: 07/29/09 

Named hlAIUr<>d: R•pro<on!ll!lVIM ( 800) 628 • 9165 
LOUISE M FORTSON 
RICHARD~ORTSON 
819 GH 

Rl§(l~A BARBARA HAGEN 

NILfsX 787 
Ml 49120·0787 

SAim JOS H Ml 49085-2511 

\fen.# 
Ve~lef• 

Vehlcla Da,w•~tion "·~1•1• 1.0 Number 
A1stgnud Vehl~l~ 

Y•~r Drlv•ril Territo"' svmbo 
1 2002 HONll CR-V l:iX JH!..RP78BS2C089979 2 718 12 
2 2005 FORD F-150 SUPE 1 FTl'X14505NA4S763 2 718 14 
3 2003 CHEV CAVALIER 1G1JC62F137158507 1 718 14 

Coveran•• lltld Limits al' LleblUiY . Promlume 
:t.l.\UllLI'l'lt COVI!RAGlil9 V<>h. 1 Veh, 2 

Bodily !niu,:y ~l00,000/300,000*• 23.00 21.00 
.,,,~.,~ .u11age 100, ooo• 4,00 4,00 

NO-Ii'.!. lilRl\Gl!S 
45.00 Personal tnj~ Protection 49,0Q 

Exeees l/lad:!.oal, ll'ull Work Loall 
4,00 P~e,::ty iroteotion Insurance ;1,000,0?0* 4.00 

lllll'l:M ED MO'rOR!ST 100,000 300,000"* 8.00 8,00 
CAfn DANAGllll INSUlU\l!Cl!l COVE!!AG!IS " Actual Oaolt 'Value j 

M us va4'1otil>la.a !ly .l\U,to, Veh, l Veh, 2 Veht ll 
52.00 60,00 Com~reh.$naive Doduotible $100 ilOO 100 

Col ia!.on Deduotible $500 500 SOO :l.18.00 134,00 
!lROAD B OliD l!B.OAJ:l 

O~HER COV!iRAGES 
80,0Q Statutory Assessmen~ Raaoupml!llt ijO .00 

rorAti !Ill~ l'Ell. AUi'O 338,00 356.00 

,,,,,. 
045W2M 
045SXM 
056W1M 

Veh, 3 
l8. 00 
3,00 

38, 00 

~.oo 
6, 00 

51.00 
103 ,00 

80.00 

305 • 00 

•coverage is perooourrenoe Pmmlum Change: 9G8.D0 
*'Coverage Is per peri,ofl/per occurrence Tot~! Torm Premium: 999.00 

lNSUlWitm !SPROVlDEDWIIERi.i flMMl!JM 19 8HOWf' MO ONLY INAMOUITTS or COV!AA<.mUP TOlH~t.l!,nr oPl.'All!t.nY S!iT FOA'tff Alli'>VE. 

T Drlllort,,;I 
LOUISE M FORTSON 
RICHARD A FORTSON 

V1h.jl Uenho!dor/s) 
AMERICAN HONDA LEASE TRUST 
CAPITAi. ONE AUTO FINANCE 

Yl!M Additlgnai !nourad(s) 
1 . AMERICAN HONOA LEASEi TRUST 

rutdrHs ·~----- City. state and Zip Code 
PO BOX 060201 HUNT VALLEY MD 21065 
PO OOX3S0907 MlNNl'!APOLIS MN 65439 

I 

Address 
PO BOX 650201 

d{t,,r. Stnlt! aQd ;?:Ip Code 
HUNTVALLEY MD 21065 

INSURE!O'll COPY 
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Policy Numbar: PAP0632676 

NAMED JNSU~ED, 
tOUISE M FORTSON 
RICHARD A FORT SOM 

FORM NUMlll!R 

NF101-8(11/04) 
NF-101-AMD(09/07) 

AIR BAG DISCOUNT 
ANTI TflEFrOISCOUNT 

MEl!MIC lnsur.,nce Company 
P.O. Box 217019 

Auburn Hills, Ml 46321-7019 

www.moemlc.com 1-EBB-4 MEEMIC 

POLTGY FORMS ANO EiNDORSEMIENTS 

D1!$ClllPTlON 

AUTO INSURANCE POLICY 
AUTO AMENDATORY !aNOORSEMENT 

AD/1/TIONAL RA TING lf'IFORMA TION 

5JJUCATIONAI. SERV!OeEMPLOYEES 
LOY/JJ. TY REWARDS PROGRAM MEMBER 
MULTI CAR DISCOUNT 
MUL Tl POLICY DISCOUNT 
SAfEORJVER DISCOUNT· ORV 001 
SAFI: DRIVER DISCOUNT • ORV 002 
SEATBELT DISCOUNT 

AUDEClZ l0412i/1171 INSURElD'S COPY 

PAl3.li2of2 

DECLAAATIONS PAGE 

Polley Type: 
AUTOMOBILE 
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~ ::: Meemic ,............ 
Meemic lnsura111ce Company 

MICHIGAN AUTO INSURANCE POLICY 
1685 North Opdyke Rd. • P .0. Box 217019-Aubum HIiis, Ml 48321-7019 -1-8B8-4MEEMIC 

GENEAAL INSURING AGREEMENT 

In exchange for lhe premium deposit, or premium payment and compliance with all appllcab!a provisions of this policy, we 
agree with lhe Named Insured to provide Insurance for the Coverages and Limits of Llablllly stated on the Declarallons Page 
mada a part of this Policy. This agreement Is subject to all the tenus of thfs Policy which is issued In rellanca upon tho 
declaration, mad~ in this appllcallon and contained on the Dec!arallons Page. The Oeclarat!ons Page together with the 
po/Icy form and endorsements completes !he Policy. If this pol/oy form Is revised, it wlll be amended or replaced al the 
beginning of lhs next Policy Term. 

WHAT MUST BE DONE IN CASE OF CAR ACCIDENT OR LOSS 

NOTICE 
In Iha event of en accident, occurrence or loss, you (or 
someone acting for you) must Inform us or our authorized 
agent promptly. The time, place and other facte must be 
given, to include Iha names and addresses of all Involved 
persons and wllnassas, 

OTHER DUTIES 
1. A parson claiming any coverage under this Policy must: 

A. cooperate and assist us In any matter concerning a 
claim or suit; 

B, pmmptly sand ~• copies of any notice or legal 
papers received In connec!lon with an aocldant or 
Joss; 

C. provide any written Proofs ot J..oss we request; 
p, siibmlt to examinations under oath !n matters mat 

'relate to !he · loss or claim . as ofion as we 
r~on~J\Jy r'~que,st. If more than one person is 
exarnl.ned, We have t~~ right to examine and recel~e 
~\ait111'lenf$ separately from, a~9h parson and not In 
Iha presence of any other insured; · 

E. assist In the oonducl of suits. This Includes being at 
trial• and hearings; 

F. cooperalawifh us to enforce !he right of recovery or 
indemnification against all parties who may be llable 
to an Insured for the Injury or damage; 

G. assist us in the securing of and giving of evidence; 
and 

H. aiislst us In obtaining the ~ttendance of all 
witnesses at all related proceedings requiring their 
attendance. 

2. A person claunlng Personal Injury Protection Insurance, 
Undertnsured Motorist Coverage or Uninsured Motorist 
Coverage must: 
A. give us written notice ofany lnjmy; 

.• ../ B. submll to physical and mental examinations at our 
requost by doctora we select as often as we may 
reasonably require; 

C. authorize us to obtain mectlcal, wage and other 
records; 

[J, give us a copy of any legal papars setvad In 
connection Vlllh any lawsuit Glarted by you, or 
anyone claiming under 1hls policy, or their legal 
representative, to recover damages for bodily 
Injury agalnst a person or organlzstlon who may be 
I/able; 

E. under Uninsured Motorist Coverage report. a hit• 
and-run accident Wllhln 24 houra lo the pollce. 

F. ma with us, wllhln ~O days, w(iUen notice of tile hlt
and-rnn accident. 

G. Under Uninsured Motorist Coverage, allow us to 
inspect the car Qcouplod by the lnsu~d person It 
the car Is wllhln the posaesslon and control cf the 
Insured orhiarepresentaUve. 
If It is shown that It Is not raasonebly possible to 
give ouch notice within the prescribed time, notice . 
must be given as soon as reasonably possible. 

3, A person claiming Car Damage Insurance Cove reg es 
must; 
A. Immediately repost theft, attempted lhaft or 

vandallsm olthe insured car to lhe police; 
ll. when required, prior lo payment of a claim for 

damages caused by fire, submit a report lo the fire 
depet!ment In Iha locale where the fire occurted; 

C. promptly report a hit-and-run acoldent to the police; 
D. taka reasonable eteps to protect the Insured car 

fl'Om further lo•s. If Iha loss Is covered by Car 
Damage Insurance Coverage, we wlll pay all 
reasonable expenses incurred by you. We will not 
pay for further damage If you fail to protect the 
Insured car; · 

E. report the loss to us In a promptmannar as soon as· 
!a reasonably possible after tts occurrence; 

F. allow us lo !nspect and appraise the damaged 
lnsurijd car before its repair or disposal. 

NF 101,S{Oo/2012) 
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' 

4. A person claiming Undermsured Motorist Coverage 
must no!l!Y us In wilting of a tenta!lve settlement 
between ijO insured parson and 1he Insurer of the 
undarin,iured motor veh!ol& and allow us SO days lo 
advanoo payment l:o the! Insured person in an amount 
equal to the tentative setuement lo preserve our rights 
against the lnaured, owner or operator of such 
undarlnsured motor vehicle. 

6. A person who claims Bodily /nju,y Liability Coverage or 
Property Damage L!ablilty coverage must prompUy 
notify us; 

a. How the accident or toss happened. 

b, Where and when the accident or loss occurred. 
o. Include the names and addressee of any Injured 

peraon•: and 
d. Include the names and addresses of any 

witnesses. 
Your notice to our aulhorl>:ed representatiVe ls considered 
notloo to us. Failure to give any notice required by this 
paragraph shall not invalidate any claim made by a person 
seeking coverage if it shall be shown not to have been 
reasonably possible lo give such notice promptly and that 
nollce was given as soon as was reasonable possible. 

CONTENTS OF POLICY 
GliNERALINSURING AGREEMENT ... , ........ 1 PAF!T V. CAR DAl111AGE INSURANCE COVERAGES 

Wf!ATMUST BE OONEIN CASE OF CAR Defmitlons, ................ , , .. .. .. .. •• 15 
ACCIDE!IIT OR LOSS Insuring Agrooment$: 
Notice .............. , .. .. .. .. • .. .... . Comprehen,lva Coverage • • .. .. • .. • .. 14 
Other Duties.......................... 1 Umlted Coillelon Coverage............ 15 

DEFINITIONS USED THROUGHOUT THIS Slandard Cotllelon Coverage ... , , , , , , , , 15 
POLIC:Y ...... , ..... , , ........ , 3 Broad Oolilslon Coverage ..... , .. • .. .. 15 

PART I• BODILY INJURY AND PROPERTY Pot lnjuiy Protection............................ 16 
DAMA.Go LIABILITY COVERAGES Car Rental and Travel Expense Coverage 16 
Def11lllons.... .. • .. .. .. .. .. .. .. .. . .. .. • 4 Speolel Equipment Coverage........... 16 
Insuring Agreements: Tomi Special Equipment Covel'llga. , , • .. 18 

Bodily ln]UIY Ll•blllty coverage. , .•• , , , , 4 Road Service/Towing, , , , •••• , , , , , • , • 17 
Property Damage Llabillly Coverage. . • . 4 El<clusions .. , .. .. .. .. .. .. • .. .. .. .. .. • 17 

Addil~nal Payments.. • .. • .. .. • .. • .. • .. • 4 Limits of Liability... .. • .. • • .. . .. . • .. .. .. • 18 
Exoluilont. .. , ..... , .. .. • .. • ... .. .. • .. 4 No Benefltto Bailee ............ ; ....... , 1a 
Conformity wllh Financial Responslbllliy . .. , 5 Olher Insurance, , , , , .. .. .. ... , • • .. • .. • 1 a 
Llmltoo!Uabillly ....... :.. . • .. .. • ... .... 6 Defense .............. , , .. .... .... •• .. 18 
Otherlnsuranoo .. , .... , .. .. .. .. .. .. .. .. 6 Appraisal and Arbitration.. • .. .. .. .. .. .. . 16 

· PART 11· MICHIGAN NO-FAULT INSURANCE Payment of Loss.. .. • .. . • .. .. • .. .. .. .. 19 
COVERAGl:8 PAR.T VI• ADD1T!ONAL CAR OPTION, .. 19 
DefiniUona. , , , , , , , , , , , , .•..• , ••• , • , , , , 6 PART VII· ADDITIONAL INSURED • TITLEHOLOEF( OR 
Insuring Agreements: LESSEE............ 19 

Parsonalll\Jury Protection lnsurnnoe GENERAL POLICY CONDITIONS APPLYINO TO ALL 
Coverage ................ , .. .. .. 7 PARTS Ol'

0

THIS POLICY 
Medical Benefits (Allowable Expenses) 7 1. Policy Term, Territory, Use •.• ,,,,.,.,, 20 
Work Loss Benefits .......... , .. .. 7 2: Conformlly wHh statutes. .. .. .. • • .. • .. 20 
Survivors' Loss Benefits.. .. .. .. • • . • 7 3. Two or More Cars.. . • • .. • .. • .. .. .. .. 20 

ProportyProteotlon Insurance Coverage, 7 4. No Dup!loatlon or Pyramiding ..•. , , , .. , 20 
Exalusion, • .. • .. .. .. .. • .. .. .. • .. .. .. .. 7 5. Our Right of Recovery .. • .. .. .. .. .. . 20 
Limilsof LlabUlty .... , , .. , .. , .. .. .. .. .. .. 8 6. Transfar oftha Policy ..... , ........ , .. 20 
Other lnsuranoo .................. , • .. • a 7. SultAgainst1he Company... .. .. .. .. .. 20 
RelmbureementandTrustAgreement ..... , 9 a. Benl<ruptcy... ...... ... ........ .... 20 
Arbllratlon .......... , .. , .. • .. . .. .. .. .. . 9 9. E,roluded Driver .. • .. .. .. . .. .. .. .. .. .. 20 

PAR'f Ill- UNINSURED MOTORIST INSURANC!: 10. CancallaUon.,, • , , •• , , .. , ..•. , ..• , • • 20 
COVERAGE 11. Canoellatlon by th• Company, Limi!ed. . . 21 
DefinlHon, ..... , ......... , .. • .. .. .. • .. 1 o 12. Nonranewal .......... , .. .. • • .. • .. .. 21 
Insuring Agreement... .. .. .. .. .. .. .. • .. 10 13. Changes.. • .. .. .. .. .. .. • .. • .. .. .. 21 
El<oluslon• ............ , .. , .. .. .. • .. .. . 1 o 14, Duly to Report Polley Changes .. .. .. .. 21 
LfmllsofLlablllty... .. • .. .. .. • .. . .. • . .. • 11 15. Effective Tlma ...................... ,.... 21 
Other Insurance .......... , , .. , .. .... .. .. 11 16. Declarations ............ ,.......... 21 
Arbitration ... , .. • .. .. . . ... .. .. .. .. • .. .. 11 17. Premium ................ , .. .. • • .. 21 

PART IV- UNDERINSUR!!O MOTORIST 18. Conslltutlonallty ..•••..••.•••• , , . • . • 22 
INSURANCE COVERAGE 19, Non-Assessable ................ , .. . 22 
Definlllons .............. ,, .... ,... • .. . 12 20. Transfer of Title .................. ,.. 22 
Insuring Agreement .. , .. • .. • .. .. .. , .. .. 12 21. Lo,a Payable .. .. .. .. .. .. • .. .. .. .. .. 22 
Exclusions ... , • .. • .. .. • .. .. .. .. .. .. • .. 13 22. Conoaa/ment or Fraud .. .. .. ... .. .. .. 22 
LlmltsofLiabYity.,, , , .. , .. , ........... , 13 StGNATURE CLAUSE 
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Arbitration ....................................... 14 
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DEFINITIONS USED THROUGHOUT THIS POLICY 
DEFINED WORDS ARE SHOWN IN 130!.D Ill.ACK TYPE. IN E!ACH PART, TH!!RE ARE ADOITIONAL ll!:FINITIONS 
FOR THAT PART ONLY. 

1. Add[tlonal Car means a Gar, olher than a 
replacement, acquired by you alter the effective date of 

· this Polley If we Insure all oars owned by you and we 
are notlrled within ao days of such acqulsltlon. lfwe are 
not notified of an additional car wilhin 30 days of it, 
acquisition, no coverage Is provided under this Policy. 

2. Addltlonal Insured means any parson listed as an 
additional insured on the Dsclaratlons Page. 

3. Bodily Injury means injury, sickness, dlssasa or dealh 
of any person. 

4. Oar means a vehicle of tl1e same type es the one 
described on the Declarations page with four wheals or 
more that Jo a private passenger, statlonwagon "<Jr jeep
l)!pe car. !ts wheel base must be 56 inches or more. It 
must be a car licensed, registered, and designed for use 
on public highways. 

6. Oar llusJness means the business or occupation of 
sailing, repairing, servicing, stortng or p~rklng motor 
vehicle. including road testing and delivery. 

6. Code means Chapter S1 of the Michigan Insurance 
Code, the Michigan No·Fault Law. 

7. Insured Car means: 
a) your car which Is the vahlcla described on the 

Declarations Paga and ldentlfled by a specific 
Vehicle ldenUffaatlon Number. Your car also 

• Includes a replacemont car, a tempomiy 
substitute car, an additional car, and a trailer 
owned by you: and 

b) otttorcar, which Is aoy catthatyou or any realdant 
of your household doe• not own, lease for 31 days 
or mare, or llava furnished or available for frequenl 
or regurarusa. 

8. Las••• means a person renting a motor vehicle undara 
lease for • period that Is greater lhan 30 days. 

9. Lionholder means llanholder or olher Joss-payee 
named 011 the Declarations Page. For General 
Condition 21, Lass Payable, ilanholctar also means 
lessor and additional Insured. 

10. L.oss Is defined In Part V - Car P~mage Insurance 
Coverages. 

11. Occae&lonal Is defined as Infrequent, relating to a 
special ~vent, or only from time to time. 

12. Occupyln9 and/or Occupied mean, Tn, getting Into or 
getting oul of. 

18. Permanently Attached means Installed in such a way 
as to requlr<:> the use of hand tools to remove. 

when it replaces the vehicle described on the 
Declarations Paga and idantiflod by a spaciflc VehJole 
ldentmcation Number. We mus! be told about it within 
SO days attar acquJslllon or no coverage Is afforded 
under this Policy for any accident or loss. 

16. Resident relative means a pe,son who ls a reaklent of 
your household relaled to you by blood, marriage or 
adoption, ori& your foster child. Resident re[atlva also 
Includes your unma1rlad child engaged In a full•!ima 
course of sludy at a school away from home. Full-time 
course of study Is determined by the educational 
lnsfitutlon aUended. rn (Part fl) • Michigan No·Fault 
Insurance Coverages, relative includes apouae. 

17. Special Equipment means equlpmen~ devioea, 
accsseorlaa, enhancements, and changes, 
permanently attached to your car, other than those 
which are orwinal manufacturer Installed, which aller the 
appearance or performance of the oar. This Includes 
any electronic equipment, antennas, and other devices 
used exclusively to send or receive audio, vtsual or data 
signals, or play baoK recorded media, other than those 
which ere original manufacturer Installed, that are 
permanently attached lo your car using bolts or 
brackelo. Radar and laser detectors are not covered. 

18. Spouse means your husband or wlfa if a resldent of 
your household, If your spcrnse ceases to be -a 
resident of your household durtng Iha term of !his policy, 
he or she Will ba considered a rasldent spouse under 
this policy un\lJ the end of !he policy term, unless he or 
she la named as an Insured on another policy sffectlve 
before th" end ofthls policy term. 

19. Student means someone who attends a schacJ, college 
or university for the purpose of obtaining en education, 
diploma or a degree. 

20. State{s) Includes the Dlstrrct of Columbia, end any 
slate, terrttmy or possession of the United States, and 
any province of Canada. 

21. Tempor•ry Substitute Car means a car or trollor, not 
owned by you or any resident of your household, used 
when your car or traller Is out of use because of Its 
breakdown, repair, servicing, loss or destruction. 

22. Titleholder means a person who holds legal tills to a 
vehicle, other than a person engaged In the business of 
leasing motor vehicles who Is the lessor of a motor 
vehicle pursuant to a leaaa providing for the use of the 
rnolor vehicle by a Jessee for a pertod that Is greater 
than 30 days. 

··--' 14. Properly Damage means damage to, or destruction of, 
tangible property, Including loss of Its use. 

23. Traller means a vehicle owned by you without motive 
power designed tor carrying property and designed to 
be lowed only by a prtvate pasDenger car. 

24. War means war, Including undeclared or ciVII war, 
lnsurrecflon, rebellion, revolution, usurped pov"ier, or 

15. Re~lacornonl Oar means a car, ownership of which Is 
acquired by you after !he effective date or lhls Polley 

Pago3 NF 101,8 (0512012) 
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action laken by governmental authority In hindering or 
defending against any of these. 

25. We, u•, our(s) means MEE:MIG lnourimc• Company 
(ME:EMIC), 

26, You, your(a), Namad lnaurad means any person or 
orgen~aUon listed as a Named Insured on the 
DacJaratione Paga as: 

a) assigned driver, but only for the specmo 
vehicle whan so named. It Includes the 
spouse of tho assigned driver; 

. b) an Other Named Insured, but only for the 
specHic vehicle when so named, as !hair 
Interest may appear. 

PART l -130DIL Y INJURY AND PROPERTY DAMAGE LIABILITY COVERAGES 
Covaroge lrom 1his Part applies only If a premium Is listed for lton filo Doclaratians Pago. 

THE DEFIN!TIONS FOUND ON PAGE 3 APPLY TO THIS 
PART AND, IN ADDITION, FOR THIS PART: 

1. lnauted Person{s) means: 
A. Foryour car; 

(1.) You; 
(2.) Your resident relatives; 
(3.) Or other persons using your car wtth your 

permission; 
B. For Other Cars, used with the permission of a 

plj)'son having the right to gr!lnt It and If your ear Is 
a p(lvate passenger car; 
(1,) You, If an Individual; 
(2,) Your residant relatrve who does not own a 

private passenger car: 
c. t,J,y other person who does not own or hire, but Is 

legally responsible for the use ~ any Insured c~r 
operatecl by an Insured person. 

The Limits of Liability are not increased because a claim Is 
made or sult ,~ brought against mora than one Insured 
parson. 

BODILY l~JURYLIABILl'T'( COV~GE 
PR.OPERTY DAMAGE LIASIL.ITY COVERAGE 
1. Sul>Ject to tho Deflnltlona, Exclusion•. Condition• and 

Limit• of Liability of this Policy, we will pay damages for 
which en Insured per.on Is legally liable because of 
bodily Injury or property damage arising otrt of the 
ownership, msintenanoe, or use Including the loading or 
unloading of an Insured car. iha Insured car means: 
your car, which Is the vehicle described on the 
Declarallons P,;ge and Identified by a speclflo Vehicle 
ldenlincation Number, a replacemsnl oar, a temporary 

· subsllluto i:ar, an addlllonal car, and a traller owned 
by you; and an other car, whloh Is a private passenger 
car, or trailer that you or any resident relatlve of your 
household does not own, does not laasa for 81 days or 
more, or does not have furnished or available for 
frequent or regular use. 

2, We wlH defend any suit with lawyers of our choice or 
settle any claim for these damages as thought 
appropriate by us. We will not defend or settle, 
however, after we have paid our Limit of Liability for this 

.,~/ coverage. 
3, We will pay for damages, up to the maximum 

established by the Code, to motor vehicles for which an 
Insured parson Is legally liable beeause of an accldent 
arising out of the use of the insured car. 

Pega4 

ADDITIONAL PAYMENTS 
1. In addition lo its Llml!s of Llablllty for this coverage, as 

shown on lh e Declarations Page, we will also pay: 
A, sll costs we Incur In the settlement of any claim or 

defen•e of any suit; 
8. Interest on damages awarded In any suit w• defend 

accrulng alter Judgment Is entered and before we 
have paid, offered to pay, or deposited in court that 
portion of the Judgment which Is not more than our 
Limit of Llablllty. We wlll also pay pre-Judgment 
Interest as required by law on tl1at part of the 
Judgment whfoh we pay: 

C. premiums on appeal bonds and attachment bonds 
requ~ed In any suit wo defend. We will nal pay the 
premium for altaohment bonds for any amount 
beyond our Limits of Liability; 

D. any charga up to $250 for a ball bond required due 
to a traffic law vloleUon or auto aocidoht causing 
bodily lnjmy or property damage covered by this 
Part. We have no obligo1tlon to apply for or furnish 
this type of bond; 

E, la•• of earnings, but not other Income, up to $100 a 
day when the Insured person(s) is asked by us lo 
attend trlals or hearings; 

F. any olhar reasonable expenses incurred at our 
raqueet that bava been approved by us, 

EXCLUSIONS 
1. PERSONS AND VEHICLES NOT COVER1'D, The 

Llablllty Coverage doe$ not cover: 
A. the United Slates of Amerlca and any of its 

agencies; 
B. a pereon covered by any contract of nuclear energy 

llabllily Insurance; 
C, a pernon covered by the Federal Tait Cf alms Act; 
D. a named excluded driver: 
E. persons using a vehicle which Is: 

1. owned, 
2, leased for 31 days or more, or 
3. furnished or available far Iha frequent or regular 

use by you or any resident relative unless it Is 
the vehicle described on the Declaratione Page 
and Identified by a speolflc Vehicle ldan!lflcatlon 
Number, a replacement ear, a lamporary 
substitute car, an addilional car, or trailer 
owned by you; 
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F. parsons using any additional ear or raplacamenl 
oa1• Iha acquisition of which is not reported to us 
wllhin 30 days; 

G. persons using a vehicle wlthOut a reasonable belief 
that !he person Is entltleci to do so. 

2. CARS NOT COVl:Rl:iD. The Llablllly Coverage does 
not cover: 
A. your car If used In the course of the car business. 

You or a residont relatlve, however, are covered; 
B. an other car if used in the course of any other 

business of an In.sured person exoept a prtvate 
passenger car operated or occupied by you. 

3. BODILY INJURY ANO PROPERTY DAMAGE NOT, 
COVERED, We will not pay for: 
A. bodl!y lnJury during tho oouraa of employment: l'o 

an lmured persona domestic employee who Is 
entitled to Workers' Compensation; or lo any olher 
empleyee of an Insured person; 

13. bodily lnJury lo an insured person's fallow 
employee while uslllll an lnourod car In tne course 
of employment. However, wo wm cover you; 

C. bodily injury or property damage If you assume 
liability by contrec! or agreement; 

D. bodily Injury or property damage caused 
intentionally by orat lhe direction oflhe Insured 
person. The determination of whether bodily 
Injury or property damage was caused 
Intentionally shall be determined by objective factors 
Irrespective oftha insured person's stated Intent; 

E. bodtly Injury or property damage sustained as the 
result of racing or speed contest actl\litles: 

F, property damage to any property owned by, In 
charge of, transported by or rented to an Insured 
pe,son; however, proporty damage to a residence 
or private garage or carport rented to an insured 
person is covered; 

G. bodily Injury or propert,v damage arising out of the 
ownership, malntenanca, or use of any motorized 
vehicle having les, than fourwlleels; 

H. bodlly ln)ury or property damage arising out of 
Iha ownership or operation of a vehicle while It Is 
being used to oariy persona or property for a lea. 
1. This exoluslon does not apply to a share-thE>

expanse car pool or to the use of the Insured 
car for volunteer or charitable purposes or for 
which reimburaement for normal operating 
expenses Is received. 

2. This exduslon doss not apply lo an educators 
occasional transportation of students lo/or 
from school or a school event 

I. bodily 111]ury, personal Injury, or properly damage 
arising out of: 

... ,; 1. lol<ic or pathological properties of lead, lead 
compounds, or lead contained in any materials; 

2. any cost or esperise to abate, mitigate, remove 
or dispose of lead, lead compounds or materials 
containing lead: 

P8J)B6 

3, any superv!slon1 inatructlon1 racommendalions, 
warnings or advice given or which •hould have 
baon given In connection wllh paragraphs 1) or 
2) above: or 

4. any obligation to share damages with or repay 
someone else who must pey damages Jn 
connection with Injury or damage as described 
in ~ny eubseotlon above. 

J. bodily lnJury, personal Injury, or properly damage 
arising out of: 
1. Any "fungus~ or 11epare1

; 

2. Any subst~nce, vapor or gas produced by or 
arising out of any 11rungus" or 11sporen, This 
includes, but Is not limited to, any metabollle 
such as a mycotoxin or a volatile organic 
compound; or 

3. any: 
I. Material, product, building, or structure, 

including eomponanls thereof: or 
11. Concentration of water, moisture, humidity, 

or other liquids on or within such Items in S. 
(I.) above; that oontelns, harbors, nurturas 
or act as a medium for growth of any 
11fungus• or "sp:oreu. 

But this only applies to the extent that any of the 
Items ir1 3. (I.) or 3_ (ii.) above result In , cause or 
contribute concurrently or In any sequence to such 
injury or damage described In 1) or 2) above; 
'1. costs e~pended by anyone for tesl111g for, 

monitoring, abatement, mttigalion, removal, 
remediation or disposal of any of the Hems 
descrlbad In Items 1), 2), or3) above; 

5. other cause or event to the extent that It 
contributed concurrently or In any sequence to 
such injury, damage or costs described In Items 
1) through 4) above; 

a. supeivrsmn, Instructions, recommendations, 
warnings or advice given or which should have 
been given In oonneotlon with !terns 1) through 
5) above; 

7. obligation to share dam8j]as with or repay 
someone else who must pay damages because 
of such Injury, damage, or costs described In 
llama 1) through 6) abova. 

CONFORMITYWliH FINANCIAL Rl:SPONS1131LITV 
1. When we certify this policy as proof under any 

Flnanctal Responsibility Law of any state, so that if 
the coverage and limits of llablllty of this policy are 
less than those required by that law, they shall be 
revised to include coverage and limits of liability 
required bythal law. 

2. If an exclusion In this policy Is deemed void In the 
state with Jurisdiction over the loss, the exclusion 
shall be applied or omitted to the extent required lo 
make this policy confo1m with Iha law of the stats 
with Jmlsdlctlon. 
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LIMITS OF LIABILITY 
1. The Limits of Liability shown on the Deolaratlan• Page 

apply•• folfows: 
A. The bodily Injury Liablllly Limit for each person Is 

the maximum amount that will be paid for bod!ly 
foJucy sustained by one person In any one 
ooourrance. 1hle limit Includes ell claims for 
deliVatiVe dlll!lages allowed under the law: 

B. Subject lo the bodily injury Llablllly Limit for each 
person, the bodlly Injury Liability for each 
ooourrenoe le the maximum amount that will be paid 
for bodily Injury euatalnod by two or more persons 
In any one ooourrence. This limit also Includes all 
elelms for derlvatlve damages allowed under the 
law; 

c. Th• property damage Liability Limit for Gach 
occurrence Is the maximum amount that will be paid 
for properly damage sustained In any one 
occurrence; 

2. We wlY pay no more lhan Iha limits shown on the 
Oeclarallon• Page for a car described and ldentmed by 
a Vehicle Identification Numller when the llablllly Is due 
to that car, a temporary substltllta car, a replacement 
car, an additional car, or a trailer owned by you. 

3. If the llablll!yls duatoan other car, wewlll pay no mora 
than the highest Limit or Llablllty shown an the 
Declarations Page for any one car described and 
ldentmed by e Vehicle ldenlmoatlon Number on this and 
no other policy. 

4. A car with a trailer atlached or In usa ia considarad one 
car with respect to lhe Limits of Llablllly In !"art l, 

5. The Limit of Llablllty shown on the Declarations Paga Is 
lhe most we wlll pay r8l]ardless of Itta number of: 
A. ln•ur•d parsons; 
B. Claims made; 
C. Vehicles or premiums shown In the Declarations; or 
D. Vehicles Involved in the auto accident. 

OTHE~ IN5URANCe 
11 the car Involved in !ha loss and described on the 
Declarations Page is also covered by other llablllly 
Insurance, we will pay the ratio of our limit of ~!ability 1o the 
total applicable Llablllly Umlt. With respect to an other car, 
temporary substitute car, replacomant car or additional 
car, Insurance afforded under this Part Is excess over any 
other valid or oolleotlble car liability Insurance. 

PART II· MICHIGAN NO-FAULT INSURANCE COVERAGES 
cover@ilo lrom this Part appllo, only If a premium ls Hsted for It on lh• Oeelaratlona Pago. 

THE DEFINITIONS POUND ON PAGE 3 APPLY TO 
THIS PART AND, IN ADDITION, FOR THIS PAR.Ti 
1. Motor Vehicle means a vehicle, Including a trailer, 

with more than two wheels required to be registered in 
Michigan. The motor vehicle must be operated, or 
designed for operation, upon a pub/le highway by 
power ather lhan muscular power. Motor vehicle 
does not Include: a motorcycle, moped, vehicle 
designed for off-road use, or farm tractor or other 
implement of huebandiy which la not subject to the 
reglstrallcn requlr&ment, of the Michigan Vehicle 
Code. 

2. Motorcycle means a vehicle having a saddle or seat 
for use ol the rider, designed to travel on not more 
than thraa wheels and with a motor that exceeds 60 
cubic centimeters piston d!aplacement. Motorcycle 
d~os not lnolude a moped. 

3. Moped means a two or three-wheeled vehicle, with 
operable piicials, wllh a motor that does not excood 60 
cubtc e;inttmeter11 piston dlaplaoemant, producas 1.6 
brake horaepowar or less, and cannot propel tha 
vehicle at a speed greater than 25 miles per hour on a 
level st1~ace. 

4. rnsured Motor Vehicle means: 
A a motor vehicle described on the Declarations 

Paga end Identified by a Vehicle Identification 
Number, forwhich 
(1.) lhe Llabllity Insurance of this Policy applies, 

and 
(2.)you are required to maintain security under 

tha provision, of lhe Coda; or 
pagat'I 

B. a motor vehicle to which the Liability Insurance 
of this Polley applies, ifit 
(1.) does not have the security required by the 

Code, and 
(2.) ts operated, but not owned, by you or a 

resident relative; 
C. An additional cmr or replacement car the 

acquisilion of whioh has been reported lo us 
within 30 days; 

D. A trailer with more than two wheels designed for 
uae with a private passenger oar that Is owned or 
used by you or any resident relative If II does not 
have the security required by the Code; 

E. A trallar wllh lass than three wheels for the 
purpoea, of Medical Benefits (Allowable 
El(penses) only. 

6. lnsurod Person(s) means: 
A, You, if an Individual; 
B. Youupouso; 
C, yourresidentrelatlve; 
O. any other person oeeupy[ng the Insured motor 

vobicla, or any parson, sub]ect to the prlormas aet 
forth In the Code, Injured as a resul or an 
accident Involving the Insured motor vehicle 
while not occupying any motor vehicle. 

B, Dependent Survlvor(s) means: 
A. The surviving spouse, If residing In lhe same 

household at the llma or death, or if dependent 
upon the deceased at the lime of death. 
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Dapendency encfs' upon death or remarriage of 
1he suiviving spouse; 

B. any person who was dependent upon the 
deceased at the time of death and Is: 
(1.) under the age of 18 years; 
(2.) physically or mentally incapacitated from 

earning; or 
(3.) engaged full time In a formal program of 

academio or vocational !mining. 
Dependency ends upon death of the dependent 
survivor. 

lNSURlNGAGR~EMENTS 

1. PERSONAL INJURY PROTECTJON INSURANC:E 
COVEMGE, We agree to pay only as set forth In lha 
Code Iha following benefits lo er for an Insured 
person [or, In Iha case of his/her death, to or for the 
benafltofhis/her dependenl survhror(s),l who suffers 
accidental bodily Injury arising out of the ownership, 
operation, maintenance or use of a motor vehlcla as 
a motor veh!ofa. 
A. MEDICAL BENEFITS (ALLOWABLE 

EXPENSES). All reasonable charges Incurred for 
reasonably necessary products, saJVicas and 
accommodations for ari insured person1s care, 
recovery or renabllitalion. 

B. WORK LOSS BENE!l'ITS. Loss of Income from 
work lhe lnaur•d peraan would have performed if 
that person had not been Injured. We wlll pay 
expenses, net to excsad the dollar llmlt 
established by the Coda, reasonably Incurred In 
oblalnlng ordinary and nece,sary services an 
lneured parson would have parfonnad not for 
Income but for the benefit of that person or 
dependents. 

C. SURVIVORS' !.0Sll SENEFITS. Contributions of 
langfble things of eoono111io valua that the 
dependent survlvor(s) of the deceased st the 
lime of death would have received for support. 
Wa will pay- expenses, not to exceed the dollar 
limit established by the Code, reasonably Incurred 
by these dependent survivors In obtaining 
ordinal'{ and necessary s•rvicaa the deceased 
would have performed for their benefll. 

2. PROPERTY PROTECTION INSURANCE 
COVERAGE. We agree to pay In accordance with 
the Code for proporty rlamaga caused by accident 
end arising out of the ownership, operation, 
maintenance or use of an insured motor vehfcle as 
a motor vehlcla, The accident must happon in the 
State of Michigan. 

EXOLUSIOIIS 
, 1. BODILY INJURY NOT COVERED, This Insurance 

,
0
,/ ctoes not apply to bodily Injury to: 

A. any person using a motor vehicle or motorcycle 
taken unlawfully unless that parson reasonably 
~el/eves that there was permission to take and 
usothat motorveh)ele or motorcycle; 

Psg47 

a. any parson, other than you or any resident 
1·elatlva, not occupying a motor vehfcle If the 
accident occurs Qutslds the State of Michigan: 

c. you whlle occupying, or through being struck by 
while not occupying, a motor vehicle owned or 
registered by you and which ts not an in•urnd 
motor vehicle; 

D. you v.lille occupying or through being struck by 
while not occupying en addltlonal oar or 
replacement car owned or registered by you !ha 
acquloitlon of which Is not reported lo us within 30 
days; 

E. a resident refativa while occupyf.ng, or through 
being struck by whtle not occupying, a motor 
vahicfa, If the rosfdant refatlve 18 !ha owner or 
registrant of that motor vahiol• end has fulled to 
maintain security required PY the Coda on that 
motorvehitla; · 

F. any person artslng out of the ownership, 
operation, rnalntenanoe or use, including loading 
or unloading, of a parked motor vehicle, unless; 
(1,) the motor vohlcle was par!<ed in sucll a way 

as to cause unreasonable risk of the bodily 
injury Which occurred, or 

(2,) bodily lnJury was a direct result of physical 
confaotwllh 
(a.) equipment pemenently mounted on the 

motor vehicle whilo !he equipment was 
being operated or used, or 

(b.) property being lifted onlo or lowered from 
the motor vehicle In lho loading and 
unloading process, or 

(3.) the person was occupying the motor 
vehlcl•; 

G. any person whlle occupying a motor vetilole 
located for use as a residence or premises; 

H. any person while occupying a motor vehicle 
operated In the business of trlll1sportlng 
passengers for which securily is maintained as 
required by the Code, unless Iha motor ~ehlcte 
is an insured motor vehicle or the person is a 
passenger In: 
(1.) a $Choo! bus; 
(2.) a bus operated as a common carrtar; 
(3.) a ~us operated under a government 

sponsored transportation program; 
(4.) a bus operated by or providing service to a 

non-profit organization: or 
(6.) a mQtor vehicle operated by a livery, 

including but not limited to a canoe or other 
watercraft, b!cyole er hoTSe livery, used only to 
transport passengern to or from a destination 
pointj or 

(6,) a taxicab; 
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, .... 

I. you or eny resident relative while occupying a 
motor whfole own•d or tegislered by your 
employer or their employer for which security is 
mainlalned as required under the provisions of Iha 
Code; 

J. any resident relatlvo anUtled to Personal 
Protection Insurance Benefits as a person named 
under the terms of any other policy; 

· K. any person, other than you or any resident 
relative, entitled to Personal Protection Insurance 
Benefits under the lerma of any other policy; 

L. !he owner or reglstrsnt of a motor vehicle or 
motorcycle Involved In the accident who has 
failad to maintain security on that motor vallicle 
or lilOforcycl• as required by the Code; 

M. any non-resident of this stat<> while occupying a 
motor vehicle or motorcycle not registered In 
this state and not insured by an Insurer which has 
flied a certlfloa!lon In compliance with the Code; 

N. any person involved in racing or speed conteit 
aclivitles. 

2. BOIJILY INJURY AND PROP5RTY DAMAGE NOT 
COVERED, This insuranca does not apply to bodlly 
Injury or property damage suffered intentionally or 
caused Intentionally by a parson claiming benefits. 

3, PROPl:J'tTY DAMAGE NOT COVERED. This 
Jnsurancedoes not apply lo property damage: 
A. lo any vehicle and Its contenta, Including trailer•, 

deaigned for operation on a public highway by 
power, other than muscular power, unle•• the 
vehicle Is parked so aa not to cause unreasonable 
risk of the property damage which occurrad; 

B, lo any properly owned by you 01• a resident 
relatlve; 

C. to !he property of eny person who Is using the 
lnaured motor vehicle without your express or 
lmpll$:l consent; 

D. lo any Utillty transmission lines, wires, or cable, 
arl,lng from the failure or a munlolpality, utility 
company, or cable television company to comply 
wilh !he requirement• of Michigan law; 

E:. to any vehicle and Its contents involved in racing 
or speed contest activities. · 

UMITS OF !.!ABILITY 
1. PERSONAL ill!JUR.Y PROTECTION INSURANCE, 

Our lliblllly tor Personal lnjmy Proleotlon Insurance 
8$nelits payable to or on behalf of any one parson 
who sustains bodily Injury In any one motor vehlele 
accident Is llmll•d as set out below. 
A. 1, MEDICAL BENEFITS (ALLOWAllLE 

EXPENSES) shall include reasonable end 
customary charges for sami0prlvate hospllal 
a0<;ommodatlons exoeptwhen the Insured 
person requires special oare: 

2. Funeral ~nd burial expenses of not Jass tllan 
$1,760 nor more than $5,000 which are 
reasonably Incurred; 

3. If the OaolaraUons Page shows Excess 
Medical Benafits [Excess A (mad.)J, you or any 
resident relative must first obtain benefits 
from any other hoolth or accident 1nsu1ance or 
plan prior ta mal(lng a claim for benefits.under 
this Polley. We wlll pay Medical Benefits ln 
eKoess qi any valid !Imitations as to amount or 
duration or bentlflts under tha other plan, Wa 
wlll pay Medical lleneflts for sarvioas or 
accommodations not avallab!efrom the other 
plan or Insurance only if: 
a. they are reasonably naqessaryforthe 

Injured person's care, recovery or 
rehabilitation as required by the Coda, 
and; 

b. there Is no provider within the other heallh 
or accident Insurance or plan quellRed 
and ccmpatent to render comparable 
services or accommodations. 

1. WORK LOSS l:!E:NEPITS shall lnolude 
payment for loss which occurs during the life 
of the Insured person and within lhrea years 
oltha date of the accident; loss of services 
benefit& not lo exceed $20 per day, or as 
amended by the Coda. 

2. Benefits payable for Joae of lnoome from worK 
shall be reduced by 16%, If the Insured 
p,r.,on's Income tax advantage Is less than 
16%, the aclual percenta,ge shall apply .. 

a. Alter Iha applloatron of the above limits, the 
combined total amount payable for Work Loss 
In any 30-day period and the inooma earned 
shall not exceed the maximum amount 
established under the·Coda. 

4, If the Declarations rage shows Excess Work 
Loss Benell!$ [Excess a (wage)J, sums paid or 
payable to you or any resident relative for 
loss of income from work ehall be reduced by 
any amount paid or payable under any valid 
and colleotlble: Individual, blanket, group 
accident ordlsablllly Insurance; aalary or wage 
oonilnuatlon plan; Workere' Compensal!on 
Law, disablllty law of a slmll~r na!llre, or any 
other stat• or federal raw. 

B. 1. SURVIVORS' LOSS BENEFITS shall Include 
payment for toss which oaours alter the death 
of tha Insured person and wllhln three years 
of the data of the accident; Joss of seivices 
beneffl:a not to exceed $20 par day, or as 
amended by tha Code. 

2. After the application of the above limits, the 
combined total amount payable In any 30-c!ay 
period for Survivors' Loss shall not exceed the 
maximum amount established under Iha Code. 
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2. GOVllRNMENTAL BENE!FlTS SET·OFF. From the 
benofit& otherwise payable under thle coverage, we 
will subtract benefits provided or required lo be 
provlde~ under any Workers' Companaatlon Law, 
dlsablllly bone/Ifs law of a slmllar nalura er any other 
stale or federal law. II Is yo"r obligation to apply for 
and reasonably pursue any benefits provided or 
required to be provided_ by the above laws. 

3. PROPERTY PROTECTION INSURANCE. 
Regardless of vehicles Insured or policies held, the 
Limit Of our Llablllty under. this coverage for all 
property damage from one «ccldent Is $1,000,000. 
Payment la limited to the lesser of reasonable repair 
costs leee depreciation and, where applicable, the 
value of loss of uee. 

OTHER INSURANCE 
1. PERSONAi. iNJURY PROTECTION INSURANCE. 

A. An Insured person shall recover under all 
applicable policies no more than the amount 
payable under the policy providing the hlgheet 
dollar limit. 

B. · If the accident causing Injury occurs outelde 
Michigan, this Insurance shall be excess over that 
provided under No•Fault Automobile Insurance 
Laws of any other state. 

C. Under no clrcumatancea may an Insured person 
recover duplicate eimllar benei!te payable under 
the Code. 

D. An insured person, oocupyln~ a motorcycle, 
who sustains bodily Injury In an accident 
Involving a motor vehicle shall claim Personal 
Injury Proteotion Insurance Benefits from Insurers 
In the foll owing order of prlorlly: 
(1,) the insurer of the owner or registrant of Iha 

rnotorvehlcle Involved in the nccident 
(2.) the Insurer of the operator of the motor 

vehicle Involved In the accident; 
(3.) the motor vehicle insurer of the operator of 

the motorcycle Involved In the accldenl; 
(4.) the motor vehicle Insurer of the owner or 

registrant of lhe motorcycle Involved In the 
accident. . 

2, PERSONAL INJURY PROTECTION INSURANCE 
AND l'ROPE;RTY PROTECTION INSURANCE. 
A. If two or more insurers are In the same order of 

prtorlty, the Insurer paylng benefits Is entitled to a 
pro-rata payment from the other insurer(s) 
Including e pro-rata amount of BJ(penses Incurred. 

B. If we are in Iha same ordar of priority with olhar 
lnsurer(s), our obligation to 
{1.) pay benefits, or 
(2,) make reimbursement to other lnsurer{s), 
shall be prorated on the basis of tfle number of 
Jnaurors In the same order of prlorlly rather than 
the number of policies In the same order of 
priority. 

F'ege Q 

R!lJM!!URSEMENT ANDiRUS1' AGREEMENT 
1. In the event of payment lo any person under Personal 

ln]ury Protection insurance and Property Proteollon 
Insurance; 
A. we shall be entitled (to Iha extent of that payment) 

to the proceeds of any se\llement or Judgment 
from the exercise of any right -0f recovery of that 
person against any parson or organization legally 
responsible for the bodily injury or property 
l!amage. We shall have a lien lo the extent of Ila 
pa,yment; 

B. that person shall; 
(1.) hold In trust for our benefit all rlghls_ of 

recovel)'; 
(2,) do nothing after loss \o prejudice any lights of 

recovery; 
(3.) execute and deliver to us any papers 

necessary to secure 1he rights and obligations 
as established by this provision. 

ARBITRATION 
1. If we do not agree with Iha Insured person(s) that 

they ere entitled to receive any beneflls under this 
Part {No.Fault Insurance Coverages), then the 
Insured p•reon(s) and we may agree In wr!Ung that 
the Issues, excluding matlera of coveraga, be 
determined by arbltraUon. 

2, We and the tn•ured parson(s) WIii each select an 
arbitrator, The two arbitrator, wlll select a third. If 
lhey cannot agree upon the third a1bltrstor within 30 
days, they may petlllon the Circuit Court /Qr 
appointment or the third. 

3. Toe Insured parson(sJ Will pay the arbllralor they 
••loci. We will pay the arbitrator we select. The 
expanses Of the third arbitrator will bo shared equal[y, 
Fees paid to medical or other espert wllnesses are to 
be borne by the party which lnc~rs the expense. -

4. Unless II la agreed otheiwlse, arbttratlon will be 
conducted In the county In which the Insured peraon 
resided at the lime of th<> accident. However, In no 
case will the arbilrallon hearing be conducted outside 
or the Slate of Michigan. 

6. If the Insured person{s) resided outside of the Slate 
of Michl!Jan at the ttme of the accident, the heartng 
shall be conducted In the county in wh[ch we maintain 
our principal place of business. The ~roltralfon 
procaectlng will he In accordance wllh the usual rules 
governing procedure and admission of evidence in 
courts cf law. The written decision of any two 
arbitrators will be binding. 

6. All rights, remedies, obligations and limitations of the 
COde will apply. 
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PART Ill • UNINSURED MOTORIST INSURANCE COVl:l.l'!AGES 
Coverage from 1hla Part BPpllss only If a premium ls listed for ii on th• Deolarallon• Pot9e, 

THE DEFINITIONS FOUND ON PAGE3 APPLVTO THIS 
PART AND, IM ADDITION, l'OR 'l'HIS PART: 

1. IMutod Person(•) means; 
A. You, !fan individual, .and 
B, any resident relatlvo. 
Person(•) shall not be considered Insured parson(s) ff 
they use a motor vehicle without having a reasonable 
belief that the use Is with the permission of someone 
having the right Jo grant H. 

2. Motor Vehicle meffn$ a land motor vehicle or trailer, 
requiring vehicle registration, but does not mean: 
A. a vehicle used aa a rosidimca or premlaos; 
B. a vahlcla, whether the accident occurs on or off the 

highway, which ls: 
(1.) a snowmobile; or 
(2,) operated on rails or crawler treads, or a furm-

type tractor; or 
(3.) doslgned for use prlnclpally off the highway; or 
(4,) equipment designed for use principally off the 

highway. 

3. Unlnsurad Motor Vehiola means a motor vehlola 
which Is: 
A. not Insured by a bodily injury llablllty policy or i;,ond 

that!s applicable at the time of the accident; 
B, a hit-and-run motor vehicle of which the operator 

and owner are un~nown and which negllgenUy 
makes physical contact with 
(1.) you or a resident reletln, or 
(2.) a motor vehicle whlah an Insured parson Is 

oooupyingj 
and which Iha accident has been reported within 24 
hours to the police. 

c. insured by a bodily Injury liablllty policy or bond at 
the lime of the accident Issued by a company that Is 
or becomes Insolvent. 

4. Uninsured MotorVehlcle doas not Include a motor 
vehicle: 
A. owned by you or any rasldant of your household; 
B. furnished or available for th.a frequent or regular use 

of you or any resident of your househald; 
C, self.lnsu red within the meaning or any Financial 

Responslblllly Law, Motor Carrier Law or similar law 
of any state In which I! Is registered: 

D, owned by any governmental unit or agency. 
E. operated on rails or crawler treds. 
f'. designated matnly For usa offpublio roads while not 

on publlo roads. 
G. whlla located for use ·ea a resldanoa premiss. 
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INSURING AClREEI/IENT 

1. Subject to tho Oaflnltlons, Exclusions, Condttions end 
Limit• of Liability that apply to this Part, we will pay 
damagae for bodily Injury which Is: 
A. sustained by an Insured porson; 
B. is ceueed by accident; and 
c. arises out of the ownership, operallon, maintenance 

or use of an uninsured motor vehicle; 
D. results In death,. sanous impairment of body function 

or parmenant 88rious dlsflgurament: and 
E. an insured Is legally entilled to recover as a 

proximate cause of the negligence of the owner or 
operator of an uninsured motor vehicle. 

2. We will psy under this coverage cnly If Ille llmlts of 
liablllly under any applicable bodily lnjuiy llablITlybonds 
or policies have been exhausted by payment of 
Judgment or settlements; or 

3. We wlll not be bound by the acts of the named Insured 
or anyone acting on his or herbeha~ In obtaining a legal 
Jucfgment or entering into a settlement agreement or by 
any other means, that prejudices our ability to contest 
by arbitralion or trial in acoordone& with the provisions of 
this policy: 
A. whether a named lnaured is legally enlllfadto 

recover damages from the owner or operalor of an 
underinsured motor vahlclo. 

B. the amount of damages lo which a named Insured 
is legally enlllled. 

4. The named Insured may not settle wilh anyone 
responsible for the accident without our written consent. 
Wo shall be obligated to respond within tnirly (30) days 
of receiving a named insureds written raqueal to setua. 
lfwe fall to respond within !ha 30-day period, the 
consent provision shall be waived. 

For purposes of this Part, serious Impairment of body 
function mean a an ob]ec!lvely manifested Injury to an 
important body function which substantially affects an 
Insured person's general ablllty to lead a normal life. 

l:XCI..USIONS 
1. This coverage does not app~ lo bodily Injury sustained 

by an Insured parson: 
A, wh!le oGcupying a motot vehicle which Is owned 

by an insured person which Is not Insured for this 
coverage under this policy. This Includes a trailer 
of any type used with that vehicle.; 

B. while occupying a motor vehicle wh~h provides 
the same or similar coverE19e for an io~11red 
parson; 

C. while occupying, or through being struck by while 
no! occupying, any vehicle other lhan a motor 
vehicle; 
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0. while occupying a motor vehicle furnished by an 
Insured person's employer and operated in the 
courae or that lnoured person's employment 
unless the motor vehicle Is your car, 

E:. If the named Insured or their legal representative 
sellles or prosecutes to Judgment their bodily Injury 
claim with the owner, operator or o!her person or 
organizatlon legaffy responsible for an uninsured 
motor vehlcla without our wrttlen consent, This 
exclusion does not apply If the Insured person 
makes a written request for our consent, am! we fall 
to respond within 80 days of receipt of the written 
request. 

F. which Is caused lntantlonally by or at Iha direotlon of 
anolhar parson; 

G. while occupying your car when ii is being used as 
a public or livery conveyance. This eX<llusion does 
no! apply to a share-the,.expensa car pool or to 1ha 
use of tha Insured car for volunteer or charitable 
purposes or for which reimbursement for normal 
operaling axpensea la received. 

H. while occupying an additional car or replacement 
car the acquisition of which has not been reported 
to U$ within 30 days, 

I, arising out of the participation In any prearranged, 
organized or spontaneous racing or speed contest 
or use of a tnsok or course designed for racing or 
hfllh pert'onnance driving. 

2. Uninsured Motorist Coverage shall not apply to the 
benefit of an Insurer or self-Insurer under any Worl<er&' 

· Compensation or disability benefits law, or law providing 
for dlreot benefits without regard to fault, or any similar 
law. 

LIMITS OF L1ABI LITY 
1, We, under any circumstances, will not pay more than 

the mroilmums shOwn on the Declarallons Page: 
A. For bodily Injury sustained by one insured person 

in one accident. Thia limit also Includes all claims 
for derivative damage allowed under the law. 

B. For damages for bodily lnJu!'J' sustained by two or 
more Insured persons In one accident. This limit 
also Includes all claims for derivative damages 
allowable under tha la.w. 

C, Regardless ol the number of. 
(1.) Insured persons; 
(2.) Claims made; 
(3.) Vehicles or premiums show11 In tha 

Declarations; or 
(4.) Vehicles involved In the auto accident. 

2. The Limit of L!abll\ty for Uninsured Motorist Covera~e 
shown on the Daolaratlons Page shall be reduced by: 

' . .,j A. payment made by the owner or operator of the 
uninsured motor vehlcl& or organization which 
may be legally liable; 

Pagei1 

B. payme~t under the Uabllily Insurance or Uninsured 
Motorist covarage of this or any other policy for the 
same bodily injury: 

c, payment made · under any Medical Payments 
Coverage, Health and Accident Coverage, or 
Personal Injury Profectlon Coverage of this or any 
o!har policy and In !he absence of whlch payment 
would be required by Iha Code; 

0, tna comparative nsgligenceoftha lnsurad person. 

ltenna B. and c. above do not apply unless paid Liability 
and Madie.ii Paymenls benefits cover the aame 
elements of loss for which !he named Insured would 
receive Uninsured Motorist benefits. · 

3. Any amount payable will be excess over payment made 
or amount payable under any Workens' Compensation 
or disability benefit• law, the Code or other law 
providing for direct benefits wtthout regard to fault, or 
similar law. 

4. Coverage from this Part does not apply to punitive 
damages, exemplary damages, or alatulorlly Imposed 
treble or multiplied damages. 

OTHl,R INSURANCE 
If there Js Uninsured Motorist coverage with us or any other 
Insurer for a loss covered by this Part, tllen ior purposes of 
this coverase, damages shall be limited to the maximum 
amount shown on the Declarations Page for any one 
insured person and/or for two or more Insure~ persons. 
Our share le the proportion that our Limit of Llabllliy bears 
lo th• total of all app!ioable limits. However, any lnsu ranee 
we provide with respect to a vehicle !he Insured person 
does not own shall be excess over any other valid or 
collootlbla Insurance. 

ARBtTRA'rtON 
1. lfwe do not agree with the Insured person(s): 

A, thet they are legally entitled to racover damages 
from th• owner or operator of en uninsured motor 
vehicle; or 

B, astothumountofpayment; 
either they or we muot demand, In writing, that the 
Issues, excluding matters of coverage, be detennlned by 
arbitration. A Demand for Arbttrauon must ne flied 
wl!hln three yeara from the dale of Iha accident or we 
will not pay damages under this Part, Unlsss otherwise 
agreed by axpreaa wr~ten consent of both parties, 
disagreements concernlng Insurance coverage, 
insurance afforded by the coverage, whefher or not a 
motor veh!Gle Is an uninsured molor vehicle or the 
tfrneliness of a Demand for Arbitration, are not subject to 
arbitration and suit must be flied wllhln !hree years from 
the date ofth• accident. 

2. If arbitration occurs, we and 1ha Insured person will 
each select an arbitrator. The two arbitrator, will ,elect 
a third. If they cannot agree upon !he third arbitrator 
within 30 days, they may pstftlon the Circuit Court for 
appoln1ment of Iha third. 
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3, The Insured person(s) will pay their arbitrator, We wlll 
pay curs, The expenses of the third arbitrator will be 
shared equally. Attorneys' fees and fees paid to 
medical or other expert witnesses are to be borne by the 
party which !nours them. 

4. Arbitrallon, unless otherwise agreed, shall be conducted 
In the county In which the Insured person(a) resided at 
the time of the accident. However, In- no c,:,se wlll the 
arbitrallon hearing be conducted outside of the State of 
Michigan. If tho inaurod person(s) resided outside of 
the Stale of Michigan at the lime of the accident, the 

hearing shall be conducted In Iha oounlY In whieti we 
maintain our prlncipal plac• of buslneas. The heanng 
shall be conducted In accordance with the mies 
governing procedure and admission of evldence in 
courts of law. 

5. The arbitrators ehell hear and delermlne the issues In 
dispute. The decision In wrlling of any two will be 
binding and judgment upon the decision rendered by the 
aititrators may be entered In the Circuit Court ln the 
county In which tlle arbitration was held. 

PART IV· UNDER[NSUReD MOTORIST INSURANCE COVERAGES 
Cove raga from this Fer! applies only If a premium is Ii sled for It on Iha DaclaraUona Page. 

THI:! OEil'INlilONS FOUND ON PAGE: 3 APPLY TO THlS 
PART AND, 1N ADDITION, FOR THIS PART: 
1. Insured Person(s): 

A. You, !fan Individual, and 
B. any rosfdent relative. 
Person(s) shall not be considered Insured person(s) If 
they use a oar without having a reasonable bsllef that 
thB uso ls wilh Iha permlaalon of someone having !he 
right to grant It, 

2. MotorVehlc:Je means a land motor vohicJe or trailer, 
requiring vehicle reglstrstlon, but does not mean: 
A. a vohlcle used as a residence or premises; 
B. a V&hlola, whether the accident occurs on or off the 

highway, which Is: 
(1.) e snowmobile; or 
(2.)operated on rallsorcrawlertreade, ora farm

type tractor; or 
(3.) designed for use principally off the highway; or 
(4.) equipment designed for use principally off the 

highway, 

3. An undsrlnsurad motorvehlcta ls: 
A, a motor vehicle which has bodily Injury llablllty 

prolactian In effect and applicable at tha time of the 
acoldent In an amount equal to or greater than the 
amounts specified for bodily injury liability by the 
flnanolel reaponalblllly laws of Michigan, but lass 
than the limits of llablllty for Und~nnsurad Motorloto 
Coverage shown on the Declarations page; and 

B. in which the limits of liability are less lhan lhe 
amount of damages tha lnsured person ls legally 
entitled to recover for bodlly Injury. 

However, underinsurad motorvehlcle does not Include a 
motor vehicle: 
1. owned by or furnished or available for regular use to 

you or anyone living with you; 
2. 

3. 

4. 

5. 

owned or operated by a self-Insurer under any motor 
vehicle law; 
owned by any governmental unit or agency; 
locatell for use~• a residence or premises; 
operated on rails or crawlartreads; 
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6, thalla designed fot u.a primarily off public road,; or 
7, that is an unrnsured motor vsh lcla. Aa defined ~nder 

Part 111 • Uninsured Motorist Insurance of this policy. 

INSURING AGREeMeNr 
1. Subject to the Deflnltlona, exeluslons, Conditions and 

L.imits of Llabll~y that apply to thia Par!, we WIii pay 
oompenoatory damages which an Insured parson Is 
legally entU!ed to recover as a proximate cau,a of the 
negligence of the owner or operator of an uaderinsured 
motorvehlole becauee of bodily injury which is: 

a. suslalned by an Insured person; 
b. io .:aused by accident; and 
o. arises out of the ownership, opera!lon, maintenance 

cruse of an undarlnsured motor vahlole; and • 
d. results In death, serious lmpaliment of body function 

or permanent serious disfigurement. 

2. We will pay under thla coverage only if: 
A. The limit. of liability under any applicable bodily 

injury llablllty bonds or polioies have been 
exhaua!ed by payment of Judgment or settlaments; 
or 

B, A tentative saulement has been made between an 
ln:•~red person and the insurer of the 
underlnsured motor vehi~!e and we: 
(1,) Have been given prompt written notice of such 

tentatlva selllement; and 
(2.) Advance payment to the fnsurod per~on in an 

amount equal to the tentative selllement within 
30 days after receipt oflhe notmcatlon, 

3. We will not be bound by the acts of the namsd Insured 
or anyone aoUng on his or her behalf In obtaining a legal 
Judgment or entering Into a settlement agreement or by 
any other means, tnat prejudices our ability lo contest 
by arbitration or Mal In accordance with the provisions of 
this policy: • 
A. whether a named Insured Is legally ontttled to 

recover damages from lhe owner or operator of an 
underlnsurad motor vehlcle. 

a. the amount of damages to which a named lnsurad 
is legally enlltled. 

4. The named insured may not settle wilh anyone 
responsible for the accident without our wrlllan consent. 
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We shall be obligated to respond within thirty (30) days 
of receiving a named Insureds wntlen requostto settle, 
lfwetilll to reapand within the 30-day period, Iha 
consent provlelon shall be waived. 

EXCLUSIONS 
BODILY INJURY NOT COVERED 
1. Wo do not provide Undarlnsured Motorists Coverage for 

bodily Injury sustained: 
A. Byan Insured person while occupying, or when 

struck by, any car owned by an insured person 
whlch Is nol'lnsured far tl1ls covera,Je under this 
poli~y. Th Is Includes a trailer of any type uaed with 
that vehicle. 

B. By any resident relative while occupying, or when 
etrnc:k by, any car own ad by an lnsu red person 
whloh Is Insured for !his coverage on a prtmaf]I 
basis under any other policy, 

2. We do not provide Underlnsurect'Motorlsts Coverage for 
bodily Injury sustained by any Insured person: 
A. ff Uiat Insured person or their legal representative 

se!Ue, the bod lly- Injury c!alm without our 
knowledge and written consent. 

fl. While occupying your insured carwhan it is being 
used a public 01 liveiy conveyance, This exclusion 
does not eppfy to a share-Iha-expanse oar pool or 
the use of the Insured car for volunteer or 
charllllble purposes or for which reimbursement for 
nonnal operating expensas is received. 

C. Using a vehlclewi!haut a reasonable belief that the 
Insured person has permission to do so, 

D. While occupying or operating an owned motorcycle 
or moped, 

E. While occupying a motor vehicle which Is owned 
by you or a resident relative unloss that motor 
vohlcl• I• your car, 

F. While oceupying, or through being struck by while 
not ,occupying, any vehicle oll1ar than a motor 
vehicle; 

G. While occupying a motor vehicle furnished by an 
Insured porson's employer and operated In the 
course of that Insured parson's employment 
unless the motorvehlele ls your oar; 

H. If you or your legal representative sa!!les or 
prosecutes to judgment your bodily Injury claim 
wl~ the owner, operator or other person or 
organization legally responsible for an 
und<,rineull!d molor vehicle without our written 
oonsenl This exclusion does not apply ff you make 
a wrlttan request for our consent, and w& fall lo 
respond within so days of receipt of the written 
request; 

I. Whioh Is caused Intentionally by or at the lllrectlon 
of another person; 

._/ J. While occupying an addlllonat oar or 
replacement car the acqulal!lon of which has not 
been reported to us wllhln 30 days. 
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K. while occupying a motor vehicle which provides 
the same or similar coverage for an Insured 
person; 

3. We do not provide Underinsurad Motorists Coverage for 
punitive oraxemplaiy damages. 

LIMITS OF LIABILITY 
1. We, under any clrcumstances, will not pay more 1han 

the maximums shown on the Dectarallons Page: 
A. For bodily Injury sustained by one Insured person 

in one accident, Thia limit also includes all claims 
for derlvaUve damage allowed under !he law. 

B. For damages for bodl!y Injury sustalned by 1wo or 
more Insured persons In one accident. This limit 
also lncludea all claims for derivative damages 
allowable undarthe law, 

C. Regardless of the number ot 
(1,) Insured persons; 
{2.} Claims made; 
(3.) Vahloles or premiums shown In the 

Declarations: or 
(4.) Vehicles Involved In the auto accldant. 

2. The Limit of Liabllity for Underinsured Motorist Coverage 
shown on the Deolaratlons Paga shall be reduced by: 
A. payment made by the owner or operator of the 

underlnsured motor vehicle or OflJanlzatlon which 
may be legally llabla; 

B. payment under !he Liability Insurance or 
Underlnsured Motorist Coverage of this or any other 
policy for the same bodily injury; · 

C. payment made under any Medical Pa)'ntants 
Coverage, Health and Accident Coverage, or 
Personal Injury Pratec\lon Coverage of thls or any 
other poUcy and in the absance of which payment 
would b• required by the Code; 

D. the comparative negli~ence of the Insured person, 
Items a. and c. above do not apply unless paid Llabillty 
and Modica! Payments benefits covor tha same 
elements of loss for which the named Insured would 
reeolvo Undarlnsured Motorist benefits. 

3. Underlnsvred Motorists Coverage shall be reduced by 
th& sum of the limits of lleblllty under all bodily injury 
bonds or policies, other than thla policy, applicable at 
ll1e lime of the accident. 

4. If none of your Insured cars are Involved In the 
accident, Undorinsured Motorists Coverage ls available 
to the extent of coverage of any one of your Insured 
cars. Cowraga on any other of your Insured cars 
shall not ba added to that coverage. 

5. No one wlll be entitled to receive duplicate payments for 
the ijame elamenls <>f bodily Injury under this coverage 
and Part I, Part JI or Part Ill <>f this policy. 

6. We will not make a duplicate payment under this · 
coverage for any element ofbodlly Injury for which 
payment has been made by or on behalf of persona or 
organlzatlona who may be le"ally responsible. 
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7. We will not pay for any element of bodily lojury Ira 
peraon Is enUtled to receive payment for !he same 
element Of bodily Injury underany of the following or 
similar law: · 
A. Workers' Compensation law; or 
B. Disability benefifs law. 

a. Any amount payablewlll be excess overpayme1rt made 
or amount payable under any Workers' Compensalion 
or disability benefits law, the Code or other Jaw 
providing for direct benefits without regard to fault, or 
similar law. 

OTHER INSURANCE 
If there is Undarinsured Motorist Coverage wtth us or any 
other Insurer for a bodily injury covered by this Part, then 
for purposes of this coverage, damages shall be llmlled to 
the ma)dmum amount shown on the Declarations Page for 
any one Insured person and/or foriwo or more lnoured 
persons. Our share la the proportion that our Limit of 
Liability bears la tha total of all applicable limits. However, 
any Insurance we provide wllh respect ta a vehicle the 
insured person does not own shall be excess over any 
other valid or collectible Insurance, 

AABITRATION 
1. If we do not agree wifn !he insurect person{s): 

A. !halthey are legally enll!led to recover damages 
from tha owner or operator of an umlarlnsured 
motor vehicle; or 

B. as lo tha amount of paymen~ 
ellher!hsy orwe must demand, In writing, lhat lh• 
Issues, excluding matters or coverage, be determined by 
arbitration. Unless olherwlss agreed by axpress wrllten 
coneenl of both parties, disagreements oonoernlng 
Insurance coverage, insurance afforded by the 
coverage, whether or not a car Is an underlnsured car 
or thatlrnalineas of a Demand far Arbitration, are not 
subJecl lo arbilralion and suit must be filed within three 
years rrom Iha date of Im> accident. 

2. If arbitration occurs, we and the lns•red person will 
each select ,;m arbitrator. The two arbltratore will select 
a third. If they cannot agree upon ihe third arbitrator 
within 30 days, they may petition the Circuit Court for 
appointment pf the third. 

3. The Insured pewon(s) wlll pay thelrarbllrator, We will 
pay ours. Th• expenses of\he third arbitrator will be 
shared equally, Attorneys' fees and fess paid to 
medical or other expert witnesses are to be borne by the 
party whieh incurs them. 

4. Arbltrallon, unless otherwise agreed, shall be conducted 
in the couniy In which lhe insured person(s) resided at 
the time of Iha accident. However, In no case will the 
arbllraHon hearing be oonducled outside oflhe State of 
Michigan. If the Insured person(s) resided outside of 
lhe Stale of Michigan at the time of the accident, the 
heannushall be conducted in the county In which we 
maintain our prlnalpal place of business. The hearing 
shall be conducted in accordance with the rules 
governing procedure and admleslon of evidence in 
courts of taw. 
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5. Thaarbifratoro shall hear and detennln@lhe Issues In 
dispute, Tl1e decision in writing of any two will b• 
binding and Judgment upon the deolslcn rendered by the 
arbitrators may be entered In the Circuit Court In lit• 
county In which, the arbl!raUon was held. 

e, For dama~es caused by an underinsumd motor 
vehicle; 
A. tha decision agreed to In writing by two of the 

arbltratore wlll be binding ~ Iha amount of damages 
determined by tha arbitrator. does not exceed 
$50,000 for bodffy In Jury to any one parnon or 
$100,000 for bodily injury lo two or more parsons 
In any ona motor vehicle accident. Judgment upon 
the award rendered by Iha arbitrators may be 
,mtered In the Circuit Coun In the county In which 
th• arbitration was held. 

B. if the amount exceeds $50,000 for bodily injury I<> 
any one person or $100,000 for bodily injury to lwo 
or more persons then the decision of the arbllralora 
will not ba bJndlng and either party may demand the 
right to a trial, unless ma parties agree othetwlse by 
prlorwritten agr..,ment. 

Trlal shall be on all Issues of the arbitrators' decision. 
This demand must be mado within 60 days of the 
arbitratore' decision and suit filed in the court of pro par 
Jurisdiction within 120 days oflhe arbitrators' decision. If 
lhls demand Is not timely made or lfsutt is not timely 
flied, the decision of the arbitrators' wl\l be binding. 
Judgment upon any binding award rendered by the 
arbitrators may be entered In the Circuit Court In the 
county In which a(oitratlon waa filed. 

NF 10Hl (05/2012) 



Policy

17a

R
E

C
E

IV
E

D
 by M

SC
 10/2/2019 7:50:13 PM

PART V - CAR DAMAGE INSURANCE COVERAGES 
r _______ !!::Acov~ero;,:!!!G•:.;~~ro~mc:th~lo:.;Pc!a!!!rt:!!al::!pp~lfe:osc!o~nl!!'..~'.'.lf:;_a!'.'pre_:,:m,!!l~um'.'.!!'.1•~/1,:!:!e~dc!!!o~r!::./t:;::cn~lh:,G,.:Dc,e~o".'.'.lor::•;::ti'o:,;n•::.:..:P•;sB:::•·------

·-··· 

THE DEFl/lllT/ONS ~OUNO ON PAGE 3 APPLY TO THIS 
PART·ANO, IN AODJTION, !'OR THIS PART: 
1. Insured Person(•) mean a: 

A. For use of,your ear, which Is !he vehicle described 
on the Declarations Pa0• and Identified by a 
specific Vehicle Identification Number, a 
replacement aar, a temporary substitute car, an 
additional car and a trailer owned by you: 
(1.) You; 
(2.) your resident relatives; 
(3.) any other person, other than a car~er or bailee 

fOr hire, using It with your permission; 
B. For other cal'$, (whlch Is any car that you or any 

resident relative do not own, do not lease for 31 
days or more, or do not have furnished or aval/ab/e 
for frequent or regular use) used with Iha permission 
of • person having the right to grant it and If your 
oar is a prlvala passenger car: 
(1.) you, ff an individual; 
(2.) any resident mlativa who does not own a 

prtvate passenger car. 
2. Colllsfon means Impact of an Insured car wilh an 

obJeot other than a bird or animal or upset of an Insured 
car. 

,3, Comprehensive loss means lo•• caused by missiles, 
falling objects, fire, th1>ft or larceny, explosion, 
earthquake, windstorm, hall, waler, flood, malicious 
mischief or vandalism, riot or civil commotion, coll/ding 
or conlaol With a bird or animal, operatlon of car-wash 
equipment or breakage of glass. If breakage of gla!lll 
occura together vnlh olher l<>ss due lo a collision, you 
may elect to have It treated as lo$• caused by 
coll!slon. 

4. Diminution i• Valua means !he actual or perceived 
reduction In market or resale value which results from a 
direct and acc/danlal loss. 

5. LQss means direct and sudden accidental physical 
damage to or theft of the lnsurod car, Jnotuci/ng its 
equipment. Loss does not Include consequential 
damages such as diminution In value o/tha in•ured. 
cai· but does include loss of use of: 
A. A temporary eubsli!ute car; or 
B. An other car, 
lhat you rent from an agenoy or company on a daily or 
weekly basis. 

6, Equipment means equipment that is permanently 
attached by the manufacturer or dealer and appeera on 
the new or used car purchase Invoice. It also includes, 
while In the car, two tapes or two discs or two casse\les 
or two records used with a device for the recording or 
reproduction of sound. 

Page 15 

7, Substantially at Fault means a person's action or 
Inaction was 51 percent or more the cause of the 
accident. 

COMPRl!HEMS/VE COVERAGE 
1. We will pay for lo•• caused by comprehensive toes, to 

an insured car loss any dedw:tlble amount shown on 
the Declarations Page. 

2. If !hara Is a total then of your car, and It la a private 
passenger oar, we will pay up to ~20 par day, but no 
more than ieoo, for the cost of transportation Incurred 
by you. Payment begins 24 hours after the theft has 
been reported to us and the po/Ice and ends Whan your 
car Is returned to use or when we tender or pay the 
loss. The amount to be paid for !he cost of 
transportation Is in addl!tan to the Limit of Uabillty for the 
direct foae to your car. Payment for the cost of 
tranaportatlon may not exceed either Iha amount 
Incurred or the actual cash value of yourcar, whichever 
ls leas. 

s. we w111 pay up to $50 for the expense you Incur for 
locksmith service if your car's Jgnl!fon key Is lost, 
atolen, or Jocked in the insurad car 

4. If you have a Joss on school property or during a school 
event at the location the event Is taking place, and have 
comprehensive coverage, the daduoUble will ba reduced 
lo $25. 

COLLISION COVERAGES 
1. LIMITED COLI.ISION COVERAGI! 

Subject to the Definitions, Exclusions, Candlilona and 
Limits of Lia~l/ity that apply to this Part, we wlll pay for 
loss caused by colllslon to an insured car when the 
operator of that car Is not substantially at fault In lhe 
accident from Which lhe damage erase. 

2, STANDARD COl.1.ISION COVERAGE: 
Subject to the Defln/1/ons, E~e/uslons, Cond/1/ons and 
Limits of Liability that apply to this Part, we w/11 pay for 
loss caused by co/1/slon 1o an insured oar less the 
deduoUbla amount shown on the Declarations Page 
regardless of fault. 

3. BROAD COLLISION COVERAGE 
Subject to the Definitions, Exe/us/one, Conditions and 
Limits of !./ability that apply to this Part, wo w/11 pay for 
loss caused by collision to an Insured car less the 
daduotlble ~mount shown on the Deo/aratlons Page. 
You wl/1 not hav• lo pay the ,:iaduolible If your car: 
A. Is a private passenger car and It is in a colltslon 

with another car deeerlbed separalely on the 
Oeclaratlons Pa.9e of this Policy or another policy 
issued by ue; or 

B. Is in a collision and the operator of yourcar Is not 
substantially al fault tn the accident from which ths 
damage arose. 
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4. Pet Injury Protootlon 
A. We will pay up to $500 If your pet sustains injury or 

death as a result of loss caused by aolllslon to the 
insured cor and a Iha time of the acolden!: 
(1.) Limited, Basic or Broad Collision Coverage 

applies lo a private passenger car Insured under 
this policy; and 

(2.) your pot ls Inside th~ Insured car, 

B. If as a reeult ofa covered accident 
(1.)your pot is injured, we wlll pay for reasonable 

and customary costs incurred by you or a 
resident relative for veterinary fees lnoluding 
madloatlona ond procedures prescribed by your 
pat's ve!erlnarlan for !reabnent of such covered 
Injuries; 

(2.) your pot dies, we will pay the cost to replace 
the deceaeed dog or cat with one of like kind 
and quallty. 

C. In any event, the most we will pay as a rasurt of any 
one accident Is a total of $600 regardless of the 
number of dogs or cats that are Injured or die In lhe 
a«:cldent. 

CAR RENTAL AND TRAVEL EXPENSE COVJ:;RAGE 
1. Car Rental Expense 

A. Subject to the Dafinitione. Exclusions, Conditions 
and Limits of Llablllly that apply to this Part, we will 
pay up to the dally llmlt shown on th• Declarations 
Page for rents! by you of a temporary substitute 
car for a period of up to 30 days. This applies when 
your car (If a private passenger car) 
(1,) !s withdrawn from serviae for more than 24 

hours because of loss, other than by total theft, 
coveted under thl, Part; and 

(2.) If Car Rental Coverage i, In effect al the limo or 
that loss; and 

(3,) the amount of the loss exceeds 1ha deductlllle, 
B. If you are entilled to coverage !or a loss by total 

theft of your car, the amount provided under 
Comprehensive Coverage for the cost of' 
transportation wlll be that shown on the Deolaralions 
Page for Car Rental Coverage. 

C. Coverage will begin 24 hours after the lotel theft has 
been reported lo us and lhe police, and will 
contlnue for a total time period of up to 30 days. 

D, car Rental Coverage paymant slops when: 
(1.)your ear has been replaced, repaired if 

damaged, or returned to you If undamaged; or 
(2.) settlement for the lotal laaa of your car has 

bean made or tendered; or 
(3.) the llmlts of this coverage have been exhausted. 

I:, In no event Will payment under Car Rental 
Coverage exceed either the 
(1.) actual cash value of your car; or 
(2,) the amount Incurred for car rental, whichever Is 

lass. 
2. Travel Expense 

Pags16 

A. Subject to the Detlnllions, Exoluslons, Condlllons 
and Limits of Llabili!y that apply to this Part, we will 
pay up to $400,00 for Tr.ave! Expenses Incurred by 
you ore rastdonl relative if your car Is not drtvabia 
due to a looa which occurs more than 100 miles 
from home and whloh le payable under your 
comprehensive or oolllslon coverages and Car 
Rental and Travel Expense Coverage is lleted on 
Iha declarntlons page for the Insured oar involved 
on the loss. We will pay for expanses Incurred by 
you or any resident relative for. 
(1,) Commerolel transportation t.uvs, excluding car 

rental, to continue to your des!lnatlon or home: 
(2.) Exira meals and lodging needed when the loss 

to your car causes a delay enroute. The 
expenses must be lnourred between. the lime of 
lhe to"" and your arrival at your destination or 
home or by the end of the fiflh day, whichever 
occun, first; and 

(3.) Maals, lodging end oornmarcial transportation 
fares, excluding car rental, Incurred by you or a 
person you choose to drive your car from the 
place of repair to your deatlnatlon ?,r ~oms. 

SPECJAL EQUIPMENT COVERAGE 
1. Subject to the Definilions, Exclusions, Conditions and 

Limits of L!abillly that apply to Part V, when a 
comprahenslve or collision coverage Is appl!cabla to a 
loss, we wlll pay not more than $1,000.00 for speclal 
equ!pman1 designed for use In a car and in or on your 
car at the time of the toes, Our llablll!y under this 
coverage shall not exceed $1,000.00 unless you 
purchase Tolal Spectal Equipment Coverage 
described below. The deductible amou~t shown on the 
Deolarallons Page under the applicable 
compmhenslve or collision coverage wlll be applied to 
the loss. 

2. Coverage for epeclal equipment shali not cause our 
Limit of Liability for loss lo your car under Part Voftha 
policy to b• Increased to an amount in excae, of the 
actual cash value of your car. 

3. You will ha required to maintain and present proof of 
p11rchase, to locluda, bLII not limilad to en · original 
purchase receipt, and proper inslallallon of the apscl•I 
equipment covered under the Policy as proof of loss 
for any claim underthla ooveraga. 

TO'i'AL SPECIAL EQUIPMEITT COVERAGE 
1. If you have purchased addilional coverage on special 

equipment, the total amount of apeelal equipment 
coverage Is shown on the Declerallons Pa9e, Subject 
to the Deflnltions, Exclusions, Conditions and Limits of 
Llablllly lhat apply to Part V, wa will pay for loss lo 
,;pacial equipment that Is designed for use In a car and 
Is In or on your car at the lime of the loss when your 
car Is ldantlfled on the Declarations Page as having total 
spacial equipment coverage and the special 
equ!pmin! ia endorsed onto Iha Polley, Tho deductible 
amount shown on the· Deolaratlons Paga under lhe 
applicable comprehensive or colllston coverage WIii 
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be applied to the Joos. Our tots! liability for special 
equipment shall not exceed the ~mount lndioated on 
the Declarations Page. 

· 2, Additional eoverage for spooial equipment shall not 
cause our limit ofliablllty for Joas to your car under Part 
V of tha Policy to be Increased to an amount In excess 
oflhe actual cash value of your car. 

3. You wftl be required to maintain and present proof of 
purohase, to Include, but not limited to an original 
purchase receipt, and proper Installation of the special 
equipment covered under the policy as pron! ofloss for 
any clslm under this coverage. 

ROAD SERVICE/TOWING COVERAGE 
1. subject 1a the Dsfihitians, Excluslone, Conditions and 

Llmlls of Liability that apply to Part V, wa will pay the 
reasonable cost Incurred by you, up to tho Limit 
identified an !he Declarations Page, for your cerfor: 
A. mechanical labor up to one hour at the place of its 

breakdown; 
B. towing to tha nearest place whera the necessary 

repairs oan be made during regular buslnees hours 
If ft will not run; 

C. tov.!ng It out if it is stuck on or immediately next to a 
public highway; 

D. delivery of gas, oil, loaned battery, or change of tire, 
We will nol pay such eJ1penses unless submitted within a 
ra,;sonabletlme period after they are Incurred. 
EXCLUSIONS 
LOSSES NO'r COVER!<l'l 
1. We will not pay for loss: 

A. to an other car that Is not a private passenger oar 
or trailer; suoh aa a rental truck or U-Haul type 
veh(ofo, 

8. to an other car while used in the car buoineao; 
C. caused by war or radioactive contamination, 

discharge of a nuclear weapon (even If accldenlal), 
or any conaequenoe of them; 

0. to tires, unle.ss stolen, damaged by lire or vandalism 
or the damage happen• along wHh other covered 
loss 1o the Insured car; 

=· llmllod to wear and tear, freezing, mecilanloal or 
electrical breakdown or /allure unless the damage 
results from the total theft of Ula in$urea car, 

F. to an office, s!ora, display or passenger trailer that 
Is not dasoribed on the Declarations Paga; 

G. to an Insured car while operated In any: 
(1.) race; 
(2.) hill climb 
(3,) damonstr;ition; 
(4,) speed contest; 

\ .... , (6.) stunting contesl; or 
(6.) performance contest, 

H, to s house trailer owned by an lnsul'<ld parson, 
and not described on the Declara!Jons Paga; 
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I, to any other type trailer, cap or camper unit body, 
owned by en Insured parson, that ls not described 
on tha Declarations Page and not attached to a 
vehlole specifically described on !he Declaratlons 
Paga at the time of loes; 

J. ln excasa of $1,000 to any other type utility !raUer 
owned by an Insured p~rson, that is not described 
on the Declarations Page when attached to a 
vehicle apaclfleally described on the Declarations 
Page; 

I\, to any oommerolel trail&r, 
L. to any hon-owned private utility trall&r; 
M, to your personal watercraft trallor if covered by any 

other policy Issued by us. However, we will pay up 
lo $1,000 for your personal watercraft triller that Is 
not described on the Daclaratlons Page 'of any 
policy Issued by us; 

N. to any vehicle oontent.; 
O. to a replacement car or additional car, the 

acqulaltlon of which has not been reported lo us 
within ao days; 

P, if you asaume llablllty by contract or agreement; 
Q. to an other car or temporary substitute car when 

!he Insured p~rson Is not covered by any other 
Insurance that applies untesa the Insured person Js 
legally obligated to pay lorthe loss; 

R. to any radar detection device; 
S. lo equipment unless that aqulpmont Is 

permanently ~ttached to the Insured car In or on 
an area ofthe l11eured carnormally used by the car 

. manufacturer for the !nstallatlon of equipment of 
thattype; 

T. resultlng from seizure, or confiscation or forfeiture of 
eny Insured car by, or surrender of an insured oar 
to1 any: 
(1.) legally constituted authority; or law enforcement 

agenl, official, officer, department or bureau. 
(2.) llenholder, eubrogee, assigneo, or person with 

e superlorrlght ofownershlp or possession; 
if upon acquisition of the car yea knew or should 
have known that the car had likely been stolen or 
wrongfully taken away iram Its rlghtlLII owner or 
possessori 

U. lo any vehicle being usad as a trod: 
V. which Is caused Intentionally by a tltloholdar or 

lessee ofthat car; 
W. to an tnaured car due to dhnlnutton In Vllluo. 
X. to an Insured car and Its equipment while you or 

any resident relative or anyone driving with 
express or Implied permission from you or a 
resident relative: 
(1.) is using your Insured oar In any unlawful 

activity (other than a trafllc violation), Illicit trade 
or transportation; or 

(2.) using or operating your insured car in an 
attempt to flee a law enforcement agent; end 
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(3.) sucl'I parson I• a willing participant In such 
aotlvlly listed In (1.) or (2.) above. 

LIMliS 01' WABILITY 
1. our Llmlt of Llablllty for loss shall not exceed the lesaer 

of: 
A. the actual oash value of the stolen or damaged 

property, an adjuslmant for depreciation, physics! 
condition and obsoleaoenca will be made in 
determining actual cash value al the time ofloss; or 

B. the amount nacassaJY to repair or replace Iha 
property with other property of like kind and quality; 
or 
(1.) we have the right to choose one of the following 

ta d"'lormlne Iha cost to rapairthe insured car: 
(a.) the cost agreed to by both the owner of the 

Insured car and us; 
(b.) a bid or repair estimate approved by u11: or 
(o.) a repair estimate that Is written based upon 

or adjusted to: 
(I) !he prevalllng competitive prlce; 
(IQ the tower of palntless dent repair pricing 

established by an agreement we hav~ 
with a third party or the painlless dent 
repair price tha! is competitive In the 
market; or 

(Ill) a combination of (Q and (ii) above. 
The prevailing oompalltive price meana prices 
charged by a majority of Iha repair market In the 
area where the covered vehlcls Is to be repaired as 
determined by a survey made by u$. If asked, we 
wlll Identify some facllltles that wlll perform the 
repairs •a lhe prevallln,g competltlve price. The 
aallmate will Include parts sufficient to restore the 
cov~rell vehicle lo Its pre-loss condition. 
You agree wtth us that the reparr estimate may 
Include now, ijSed, raoyelad, and reconditioned 
parts. Any of these parts may be either original 
equipment manufacturer parts or non-onglnal 
equlpmen!manufacturer parts. 
You also agree that replacement glass need nol 
have any Insignia, logo, trademark, etching, or other 
marking that was on the replaced glass. 

C. for Total Special Equipment Coverage, the amount 
shown on the Declarations Page. 

2. A oor with a trailer a\laohed le considered separate 
care, includlng any deduotlb~s In Part V. 

NO EJENE:FIT TO BAILEE 
Car Damage Insurance Coverages shall not direclly or 
indlraotly benefit any oarrler or other bailee for hire liable for 
loss to an lneured car. 

; OTHE:R INSURANCE 
... .,, If you have other Insurance against a loss covered by this 

Par! Of the Polley (Part V), wa shall not be liable under \hla 
Polley for a greater propo~ion of such loss than the 
applicable U111it of Liability of this Polley bears to the total 
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applioable L!rrilt of Liability of all valid and oollecllble 
Insurance against such a loss; provided, however, the 
insurance with respect to a temporary substitute car or 
other car shall ba axoa,s insurance over any olher valid 
end collectible Insurance. If lhe !nsurad car Is damaged by 
e<>Uislon while parked so as not to oause unreasonable risk, 
subject to !he applicable deductible as shown on, lho 
Declarations Paga, we wlll pay for damage nol recovered 
under the provisions for Property Protection Insurance 
desorlbed in the Code. We will have recovery rlgh!a undar 
General CondiUon 5. 

DEFENSE 
If suit Is brought against any Insured perann for damage to 
tho property of anolher for a lose which would be covered 
under Ihle Part, we will provide !he same defense and 
Additional Payrnanls as Is provided by the Llablllly 
Insurance Coverage Pert of thla Polley, 

APPRAISAL AND ARBITRATION 
If there Is a disagreement as to the amount of Iha loss, 
either you or wa must demand Appraisal of the loss within 
60 days·affer the proof of loss Is filed. In such event, you 
and we shall each select and pay a competent and 
disinterested appraiser, and the appraisers •hall select a 
competent and disinterested umpire. The appraisers shall 
sfllte separately the actual cash value and \ha amount of 
!osa, and falling to agree, shall submit their differences to 
the umpire. An award In wilting of any two shall detormine 
the amount of loss. You and we shall each bear equally 
!he other expenses of the Appraisal and of the umpll'<l, We 
shall not be held to have waived any of our rights by any acl 
relating to Appraisal. 
If there Is a disagreement between us and you as to 
whether tho operator of your car was substantially at 
fault, you or we shall demand In wrltlng that the mallera be 
setflad by aibitraUon. Disagreement• concerning Insurance 
coverage or tho ln•urance afforcie<l by this coverage are not 
subject to arbttrallon except by express written consent of 
both parties. You and wo WIii each select an arbitrator. The 
two arbitrators will select a third arbitrator. If thay cannot 
agree upon th• third arbitrator within 30 days, !hay may 
petition the Circuit Court for appointment of tha third. You 
will pay the arbitrator you select. Wa will pay the arbitrator 
wo select. The expanses of the third arbilrator shall be 
shared equally. Fees paid to expert witnesses are to be 
borne by tho party which incurs the expanse. Unless it is 
agreed otherwise, arbitration will be conducted In the county 
where the accident occurred. However, in the event that the 
accident occurred outside of tho Slate of Michigaa, the 
arbitration shall be conducted In the county in which we 
hava our prrnclpal place of buainese, The hearlng ahall be 
conducted In acoorciance with Iha rules governln9 procedure 
and admission or eVldence In courts of· law. The arbitrators 
shall hear and delermlne the issues In dispute. The 
decision In wrlllng of any two will be binding and judgment 
upon !he decision rendered by the arbitrators may ba 
entered In the Circuit Court in the county In which the 
atbllration was held. 
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PAYMSNHll" I.05S 
Wa may, at our option, pay for the loss In money, or by 
rapalrtng or replacing the damaged or stolen property. We 
may, at any tima before the Joss Is paid or the properly 
replaced, return at our expanse, any stolen properly efther 
to you orto the addrass shown on the Oeolaralions Paga. 
Wa may kl>ep all or part or tho properly repla~d, re!um at 
our expense, any stolen property either lo you or to the 
address shown on the Declaratlons Page. 

We may keep all or part of the property at tne agreed or 
appraised value. The property may not be abandoned to 
us, If the Insured car is stolen, and has not been 
recovered, payment will not be made before 30 days from 
the time notice of the theff has been given to us and to the 
police. 

PART VI •ADDITIONAL CAR OPTION 
The Definitions found on Page 3 also apply to this Pa~. 

dale on which the Named Insured notifies us of an 
We grant an option to the Named J~~ured to purcll~se adctltfonal car (but in no case beyond 30 days of 
Insurance under this polloy for an add,t,on&l car effeobve aoqulsllfon) the Named Insured must designate to us one 
on the data of Its acquisition If we Insure all cars owned by of the cars described on the Declarations Page and the Car 
the N~medlnsure~. • Damage Coverages provided forlhat car s~all saive as the 
Exercise of this option must be made within 30 days of the baslsfor the aoJeo!ion of ooverages and Limits of Liability for 
acquls!tlon of the addftlonal car, No coverage ls provided tha additlonal car Insurance. 11,e Named Insurad may not 
under this Policy for an addltlonal car the acquisition of select coverages with limits In excess of those affective for 
which la not reported to us within 30 days, The election to the designated car. 
exercise this option muat be made under this and no other If the Named Insured elects to exercise Iha Additional Car 
policy. Tho Addlllonal Car ?Ptlon ehall expire •I 12:01 a.m. option for a vehlola greater than four years of age, as 
on1heS1stdayafteraoquls1l1onofthaadd1llonalcar. determined by the vehicle title, we Will not provlde Car 
If the Named Insured elects lo exercise the Additional Car Damage Coverages trom the dale of acquisition fo the date 
Option, we will provide Liebtllty ln,urance Coverages, that the Na111ec1 Insured notifies us of the additional car. 
Michigan No-Fault Insurance Coverages, Uninsured Afterthe date on which the Named ln,urod notifies us of en 
Motorist Coverages and Underlnsured Motorist Coverages additional car (but In no oase Myono 30 days of 
for U,a additional car idenllcal to those coverages aoquisition) the Named Insured must designate to us one 
cfascrlbed on the Oeclaralions Page for 30 days after of the cars described on Iha DeotaraUons Paga and lhe 
acqulslllon (butrn no case beyond 30 days of acquisition). Insurance provided for that car shall serve as tl1a basis for 
If the Named Insured elects ta axarclsa the Addltlonal Car the selection of cove~es and Limits of Llabllity for the 
Option fora vehicle tour or less years old, as determined by addltfonal car Insurance. Th• Named Insured may not 
the vehicle title, wo will provldo Car Damage Coverages select coverages with l!mlte In excess of those of/ecllve for 
equal to th• car on the Declarations Paga with the greatest the deslgnaled ear. 
level of Car DamajJa Coverage from the date of acquisition II Insurance under this Policy Is Issued under the Addl!IOnal 
to the date th• Named Insured notifies us of the addltlonat Car Option, oovarege shall be excess over any ot11or valid 
car (but In no case beyond 30 days of acquisition). Afferthe and collectible insurance. 

PART VII -ADDITIONAL INSURED • TITLEHOLDER OR LESSEE 
The Qafin!tlons found on Page 3 also app!ytotb!S Part. 

Liabmty and Car Damage Insurance Covaragea provided by 
this Policy for your car also apply to tha titleholder or 
lasse• named on tho Declarations P•D• as an additional 
Insured, In addition to the Definttions, Exolusions, 
Conditions and Limits of Liability found In the Llablll!y and 
Car Damage lnsuranca Coverages, this Insurance Is subject 
to the following additional provisions: 
1. we will pay damages for whlah Iha lltleholder or lessee 

Is legally liable only If the damage arises out of the 
ownernMp, maintenance or use of your oar 'by you, a 
resldont re!atlve or any other person uelng your car 
with your pem1lsslon; 

·,2. Michigan No-Fault Insurance Coverages • Personal 
. _) Injury Protection and Property Proteolion do not apply to 

the titleholder or lessee as an addltlonal Insured; 

Paga 18 

3, if we cancel or decline to renew Iha Policy or the 
Named Insured declines our offer to renew the Polley, 
wo will mail notice of cancellation or non-renewal to the 
additional Insured. at the address shown on the 
Oeclar~tions Page; 

4, the additional Insured is not responsible for payment of 
premiums; 

5. the dasorlptlon of Iha tltreholder or loose• as an 
addition•! Insured shall not Increase our Limit of 
Llablllty. 

NF 10Hl (0512012) 
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GENERAL POLICY CONDITIONS APPL YING TO ALL PA~TS OF THIS POI.ICY 
The Defln!Uoru, found an Page 3alsa apply to this Part. 

1. POI.ICY' TERM, TERRITORY, USE a. Unless we agree an Insured person Is required 
This Policy applies only to occurrenoss, accidents and to pay ~nd we disagree on U,e amount of 
lossl!" during the Polley Term shown on the payment, or 
Declarat!ons Page. The !srritoiy Includes the states; b. Until the amount of payment has bean finally 
Property Protection Insurance applies only In the Slate of determined following completion of Judicial 
Michigan. The insured car must be used for the proceadlngsapplicabletothe loss. 
purpose stated in Iha application for this Polley. Unless we consent, no one may make ua a party to a 

2, CONFORMITY WITH STA Tl/TES 
If the law Of any state requires a non-resident to maintain 
car Insuranca greater than the insurance provided by this 
Polley, our limits and Iha coverage afforded shall be as 
set f0I1h In that law whlla the fnsUl'ed car Is used in that 
lllats. 

3. lWO OR MORE: CARS 
If more than one cBr !s Insured under this Polley, the 
terms apply separately to each. A car with a trailer 
attached Is considered 
A. one car es respects Limits of ~labflily in P~rt I, and 
B. separate cars, Including any deductibles, In Part V. 

4. NO DUPLICATION OR PYRAMIDING 
Under no clroumstanoea will we be required to pyramid 
or duplicate any types, amounts or limits or motor 
vehicle ooverages available from •• or any other 
Insurance company. 

5. OUR RIGHT OP REiOOVcRY 
In the event or any payment under thla Polley, we are 
entitled to all rights Qf reec;very of !he lnsurod parson 
against any other person or organization. Any person 
receiving payment under this Policy shall hold In trust 
and/or relrnbutse us to !he extent of our payment from 
the pro~eds of any recovery. The insured person 
must help us exercise our righls, Th• Insured person 
shall do nothing to prejudice our rights. 

6. TRANSFER OF POLICY 
This Polley may not be transferred without our written 
consent. If you die, coverage will be provided for. 
A. Th& surviving apouaa If a resldant in Iha same 

household at !ha time of death. Coverage applies to 
thespou•• as lf shown on the Oeclaratlons Page; or 

B. The legal representative of the deceased person as 
shown on Iha Declarations Page, This applies only 
wilh respecl to the representative's legal 
rasponaibillty to maintain or use !he insumd car. 

Coverage WIii only be provided until the end ol the policy 
period. 

7, SUIT AGAINST THE 001\'lPANY 
We may not be sued unless there Is fUII compliance with 
all terms of this Policy. 
We may not be sued under the Uabllily Coverages: 

Page 20 

suit to detel1lline the liability Qf an Insured person. This 
requirement does not apply If we have not responded to 
a written demand for payment within a reasonable period 
of time following receipt of lhe written demand so as to 
anaMe us to Investigate the facts and circumstances of 
the Joss. 

9. BANKRUPTCY 
We are not relieve(! of any obligalion under this Policy 
because of the bankruptcy or Insolvency of any lnsurea 
person, 

lf an insured car Is being operated by an individual 
named as an Excluded Driver, insurance under this 
Policy is null and void for Bodily Injury Llabilify lnaurance 
Coverage, Property Damage Liablllty Insurance 
Coverage, Comprehensive Coverage, Collision 
Coverage, Uninsured Motorist Insurance Coverage, 
Underinsurad Moiorlst Insurance Coverage, Car Rental 
and Travel Expense Coverage and Special Equipment 
coverage. 

10. CANCELLATION 
This entire Policy may be cancelled upon written request 
of the Named Insured. 
coverags under this Policy for a car deacrlbed on Iha 
Declarations Page and identttled by a Vehicle 
Identification Number may be cancelled upon your 
request If an owner of that car, or the named Insured. 
Wo wlll compute and keep or colleol our pro-rata share 
of the premium for lhe period that the Polloy or coverage 
has been ln effect. We will refund to you any excess of 
premium for unexpired Um<>. 
Coverage under this Polley for any car Jdentl!led on the 
Deolaratlons Page, or the entire Polley, may be cancelled 
by us. We will mail or deliver 10 days written notloa of 
cancellation to the Named Insured, This will be sent to 
the Namotl tnsured's address last known to us or Its 
authorized agent. Any unueed premium will be returned 
to the Namsd Insured pro,rated ror the unexpired time. 
We may collect any premiums due us prorated for the 
entire lfma the Policy was effective. For reasons othar 
than failure to pay premium when due, we will mall or 
deliver 30 days written notice of canoellatlon. 

NF 101·8 (OS/2012) 
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If you have elected to usa our Partial Payment Program, 
failure to pay any fnstallman! Whan due Will result In 
cancolla!ion. 
Premium payments received in qur office within 30 days 
after the canoellatlon of your Polley may, al our option, 
result In the relssua of your Policy with a lapse in 
coverage as reflected by the new effective dales on the 
Declarations Page. We will only pay for a lose or claim 
oocu11lng within the policy elteetlva dates. 
Cancellation WIii not affect any claim that originated prior 
to the date of cancellation. 

11. CANCELLATION BYTHE! COMPANY, LIMITl':0 
After coverage under this Policy for a car identified on 
the Peclaratlons Page has bean affective for a period of 
65 day,,; or if 1hi• Policy is designated as a renewal ,in 
that Declera11ons Pege and that car had been Insured by 
us for 5S days Immediately preceding the renewal date; 
we shall Issue a notice of cancellation wl1en: (1) you, a 
resident of your house.hold, or whomever customarily 
operales an insured car, has had their driver's llcanee 
suapende<l or revoked during this policy term and Iha 
suspension or revocation has become final. 

12. NONR~NeWAL 
We may decline lo renew this Polley. If so, we will mail 
nollca of nonrenewal to you at Iha address last known to 
us at leaet 20 days before the end or the policy tenn. 
If we offer to renew this Polley, and you decline, It will 
autamaUcally terminate at the end of the policy tenn, 
Payment of the required renewal premium must be 
received In our office bafora the due date to constitute 
acceptance of the offer to renew your policy. Payments 
for the renewal premium received in our office wilhln 30 

· days after the due date will constitute an offer by you to 
renew the policy effective 12:01;.m. the day after tho 
payment I• received. The policy may, at our oplion, be 
renewed with now effective dates. We will only pay for a 
losa 'orclelm oecurrlng within the policy effecllve dates. 
A check or electronic funds transfer authorization which 
fa not honored for any reason will not constitute payment 
or acceptance of our offer to renew and will not oonnnue 
coverage, beyo.nd any da\e when such coverage will 
othef'l/1,e terminate for lack of payment, 

13. CHANGE:S 
This Polley and the Declarations Page lnolude all 
agroame.nta between the Named Insured and us. No 
change or waiver may be effected In this Polley except 
by endorsement issued by us. If a premium adjustment 
Is necessary, we will rneke lt as of the effective dat~ of 
the ohange. We will ~ollect any premium due mi. 
However, ~ a Polley Cl1ange Endorsement r~au11s In an 
addltlonalpremlum due us of$4.09 or less, we will waive 
!hat adcllllonal premium due. If a Polley Change 
Endorsement resull• In an overpayment of premium, we 
will refund the overpayment of premium except that we 
will not refund an overpayn1enf of $4.99 or less unless 
requested to do so by you. 
Coverage for changes will not apply prior to the data and 
hour shown on the Policy Change Endorsement form. 
Whan we broaden coverage. during the policy term 
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without charge, the Polley will automatically provide the 
broadenect coverage. · 

14, DUTYTOREPORTPO~ICYCHANGES 
If the information used ta develop the policy premium 
changes, wa may adjust your premium during the policy 
term. The named Insured must infolTTI us within ~o 
days of any changes related to the folfowlng: 

a. yotlr address: 
b. where your car is principally garaged; 
c. your car or ·how ii ia used, Including driving 

distance to work annual mileage; 
d. the operators who regularly drive your car, 

Including newly licensed family members; 
e. tf1e ownerahlp orregislratlon of your car, 

If you fall to inform us of these changes within 30 dayo, 
we may void coverage as provided under Condlllon 22 -
Concealment Or Fraud. 
If we adjust your premium during Iha policy tenn as a 
result of these or other changes In rating conditions, a 
refund or credit will be Issued If the premium Is 
decreased. A billing nollce for the additional amount due 
will be sent If the premium is Increased. 

16. EFPECTIVEi TIME 
The policy period begins and ends at 12:01 A.M. on the 
date on the Declarations Pege at the pla<;a where !his 
Polley has been signed. A policy period epoolflad as 
beginning March 1 shall first take effeot February 29 ff eo 
requested In !he appflcatlon. Coverage shall no! be 
provided for any Jose occurring prior to the effective date 
shown on the policy applicaUon, 

16. DECLARATIONS 
By accepting ihis Polioy you agree that: 
A. fhe statement• on Iha Declarations Pege and in the 

applicatlon for this Policy are your own; 
B. this F'oHcy Is Issued In rellanoe upon the truth of 

those representations; and 
C. lhle Policy, Including the Oeclaiatlona Page and 

endoreamente attached at the lime of Issuance, 
lnoludlng all agreements existing between you and 
us or any of Its agenla relating to this Insurance. 

17. PREMIUM 
Premium daposlt or payment shall be calculated on the 
basis of rating conditions existing at the baginnlng of 
eaoh policy tam,, except as provided In Condition 13. 
They shall conform to approved rates and rules than on 
Ille wllh the State of Michigan. 
The premium deposit or payment must properiy conform 
to that which should have been charged. Wo and the 
Named Insured agree to make any nacessaiy 
adjustments In the pramium deposit or payment during 
the len11 of the Polley or the twelve months succeeding. 

NF 101•8 (05/2012) 
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18. ~ONS'l'ITUTIONAI.ITY 21, LOSSPA'/ABLE 
Jf 0t1 eypeiat<J cooit Qf Mlchlgan ffl' Iha Ur,iled Sla!ea 
•ntets an unappijalod Jvagmant wnloh declares Jlrn 
Coll• llll/8.lld, Ul\llnforo""ble or unconsliMlonal, ill wnolo 
or in pari, we sh~ll: • 
A. oovr>'llls right to roaomptl!& tll!I premium )18Yllbla for 

11,a l'oHcy f1r !he entire pollcy lill'fn qn the ha~ of 
~vlu,d ra!lll! aa approved by ll1e Insurance 
C<>mmlosionar; 

B. lla:w oo ollllgat!on to mlllre • $l1Y fur!llcr payment 
JJIIIWS~I to Iha coyeraglll> cont.,inod h1 the Polley ' , 
llhlllh WllY<lll'IQUrr,,il bytho Code; 

c. mall ro l'Oll mvh!r;d werii.iooto appl!fjn !he ruwre 
in ;iubaitufol'I fur lhooa ~overage;; a!fe<:!ed by the 
dici•lon of Iha oourl llt'r<MSed ra!Q& a•<ipprovod by 
11\ei lnsllranre Commt""1aner. We wJtl maTI nPlla& ol• 
r.wlslom In oovel'OlleU llnr/ rm•• lo y® al least 10 
<lllJI$ prior to their olfa<lflve ~ata, The rl/lhl ol 
"'"1lU11lollon oo~ pro-t'WI refund -wm t:on«nuo to 
8J)ply. 

10,NON.JUISimSABla 

W.. agree !hat payment f~r ll>l'l• covered by lhlo Polloy 
• and euetained 1))1 1he veh!ol& described on !ii$ 
Ooctamtiona Page ~hall be made lo ll1<I Nsmod rnsur•d 
and llonho!<ler es rnter•slB may appaar. Payment for 
,_ m•Y be ~de separately lo each !nterosted pal1y, 
Upon our request {ollher bel-Ora or ~fier peymenl) (ha 
llonholder aha/I assign and 1rensfar lo w;, II; the extent 
of the payment we make ti; II, fill right and fnlerestin (he · 
lndabt~dness to whlth Its lien ...- rightJl"'fafne, lnc!udlr,g 
any lll$1rumen! ar eaoui«y related illerelo. • 
Wa agme 'that ihlo endoreemept shell no! be lnv.,tld(lled • 
0$ lo tho Interest -Of lite l!enllo!der ll1 II:& desariiled 
v,ihfllla by any £0! (); noglact of eny Named lmiured or 
of any own•rel<!f'PI: · 
A, , when · 111111 • vehicle Is lnten!!ooell\f ,damaged, 

dos~ or oor.ooafad by or at Iha dll'l)c1lon of ar,y 
Named lnsurl>d or by any owner, or 

a. when tho vahjolo ls rlama$ed, destroyed or 
concealed as a result of eny other ""' whioh 
oor.ofltutes a flr,,aah ()f oomraottm!ween any Warned 
rnsurnd br own•r and Uie 'Uenholdor. 

This l'ollW Is ron-llsssasable. You art llali!a onty Ill~ 
Pr!YmllOt of Ifie premr~m deposit and wlll nol b.Ei l!ablo fQr 
any asstSsrnant orcon11n,Jant llablllty of any liina. 

22, CONCEAU\!ENT OR FRAUD 

20, lRAflSFEl'tOFilTLE. 
If tM :ille of s w ,:leaorlbad on ffle D®'arations Page 
and ld\l11!11iEld bye $peclffc Vehlt)lt !tlentificalian Numbs 
1$ ~srre<i lo a P<W~n ol/lerthanyou or any resident 
ref!ll!Vi, 1/iis Policy pn,vid<is ooverage 001;< fer you ~nd 
a l'llsl<!EiAf rolallve whll<> lttemains rn ror<l!l, 

Thls. enllre Polley Is vatrl If ,my Insured por5on hlls 
ml,mllonally ~measled er mlsrepraaan!ed any material 
fact or olroumsl!mw mlaffng !o: 
A. This lnsutru'.c« 
B. ThQ Applrcalion for!~ 
C. oranyclaln1madaundarlL 

SIGNATURE CLAU.SE" 

In Wil!lmls ll1lar00f, ~. MEEMIC Jm;urunce company, have c~uood this Po/Icy to be iswed end 'o bo signed by our 
Pmskfent & fJhief Execuf/v,;; Oflfr;,,,r. , ' 

' 
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STATE OF MICHIGAN 
IN THE 2nd CIRCUIT COURT FOR THE COUNTY OF BERRIEN 

811 Port Street, St. Joseph, Ml 49085 
(269) 983-7111 

MEEMIC INSURANCE COMPANY, 

Plaintiff, 

V 

LOUISE M. FORTSON, and 
RICHARD A. FORTSON, individually, and 
RICHARD A. FORTSON, as Conservator for 
JUSTIN FORTSON, 

· Defendants. 

Mark E. Kreter (P35475) 
Robb S. Krueger (P66115) 
Kreis, 'Enderle, Hudgins & Borsos, P .C. 
Attorney for Plaintiff · 
PO Box4010 
Kalamazoo, Ml 49003-4010 
(269) 324-3000 

Case No.: 2014-260-CK 

Hon. John M. Donahue 

FIRST AMENDED COMPLAINT 

The Plaintiff, Meemic Insurance Company, by and through its attorneys, Kreis, 

Enderle, Hudgins & Borsos, P.C., for its First Amended Complaint, states: 

Jurisdiction and Venue 

1. Plaintiff, Meemic Insurance Company ("Meemic"), is a Michigan insurance 

entity conducting business in the County of Berrien, State of Michigan. 

2. Defendant, Louise M. Fortson, is an individual residing and conducting 

business in the County of Berrien, State of Michigan. 
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Meemio Insurance Company v Fortson, et al 
First A11_1anded Gamplalnl 

Case No.: 2014-260-CK 
Page2 

3. Defendant, Richard A. Fortson, is an individual residing and conducting 

business in the County of Berrien, State of Michigan. 

4. Justin Fortson is an individual· residing and conducting business in the 

County of Berrien, State of Michigan. 

5. Plaintiff seeks relief against Justin Fortson through his conservator, 
"\ ~\) ' ·-~~.\ 
if'./ '1 Richard A. Fortson, who conducts business as conservator in the County of Berrien, 
\ /" 

State of Michigan. 

6. This action arises out of in part tortious behavior, which occurred in the 

County of Berrien, State of Michigan. 

7. Plaintiff is seeking damages in an amount in excess of $25,000 and is 

seeking equitable and/or declaratory relief, which gives the Circuit Court for the County 

of Berrien, State of Michigan, subject matter jurisdiction over this matter. 

General Allegations 

8. Plaintiff restates the allegations set forth in paragraphs 1 through 7 as if 

fully set forth here herein. 

9. On or about July 29, 2009, the parties entered into a policy for insurance 

coverage as set forth on the attached policy #PAP0632676 (the "Policy", Exhibit A). 

10. The Policy included personal injury coverage for injuries incurred in the 

use of an automobile. 

i 1. On or about September 23, 2009, Justin Fortson was involved in an 

automobile accident while riding on !he hood of a motor vehicle and sustained bodily 

injuries, which were significant and required several weeks of hospitalization. 
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12. Subsequent to his hospitalization, Justin Fortson was prescribed long term 

physical and occupational therapy. 

13. Upon information and belief, sometime after the 2009 accident, Defendant 

Richard Fortson was appointed as conservator for Justin Fortson and continues to 

serve in that capacity today. 

14. As part of the Policy coverage and MCL 500.3107(1)(a), Defendants 

Louise M. Fortson and Richard A. Fortson ("Defendants") sought payment for attendant 

care services they would personally provide for their son, Justin Fortson, on a 24 hours 

per day/seven days per week (24/7) basis. 

15. Attendant care requires that the patient receive constant in person 

monitoring of the patient. 

16. Pursuant to paragraph 1, subpart A of the Policy, Defendants were 

required to cooperate and assist Meemic in any matter concerning a claim. Further 

under paragraph 1, subpart C, Defendants were required to provide written proofs of 

loss as requested by Meemic (Exhibit A). 

17. On a monthly basis, Meemic requested Defendants to provide 

documentation of actual hours of time spent in the care of their son. 

18. Defendants were specifically informed by Meemic on one or more 

occasions between 2009 and the present that they could not receive payment for a 

portion of time when Justin Fortson was outside of their direct supervision. 

19. By September 21, 2010, work restrictions for Justin Fortson were lifted by 

his medical providers and he was permitted to work 15 hours per week. 
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20. On or about November 5, 2010, Justin Fortson attempted to complete his 

education, but attendant care was continued on a 24/7 basis into early 2011. 

21. Again, after new medical reviews tciok place, in September of 2011, 

attendant care was extended into 2012. 

22. By March of 2012, Meemic began making inquiries on the amount of 

monies being paid to Defendants for attendant care and, in April of 2012, Meemic again 

informed Defendants that it would no longer be making attendant care payments for 

work that was not actually performed. 

23. In May of 2013, Meemic began a formal investigation of the Fortson case 

having received information that Justin Fortson was experiencing legal difficulties, that 

necessarily would have removed him from the direct supervision of his parents, 

including several arrests. As a result, Meemic undertook a comprehensive investigation 

of the alleged attendant care undertaken by Defendants. 

24. During that investigation, it was determined that contrary to the 

applications for payment made by Defendants to Meemic for 24/7 attendant care 

between 2009 and the present, that Justin Fortson was left for extended periods of time 

without any other person in the home. 

25. It was further determined that Justin Fortson was not even available to 

receive attendant care in his home during periods of this time for the reason that he was 

sentenced to and was serving jail time for one or more criminal cases, including the 

following: 

a. One day in September 2012 

b. Five days in December 2012 
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c. Seventy eight days between December 2012 and March 2013 

d. Nine days in April 2013 

e. One day in July of2014 

26. During each of the periods set forth above, Defendants applied for and 

received benefits for 24/7 attendant care, which they did not provide. 

27. In addition to the time Justin Fortson spent in jail, there are numerous 

indications that he has been outside of the personal supervision and care of his parents, 

including trips made in his own vehicle, medical care visits, substance abuse inpatient 

care, court appearances, and time spent individually or with his girlfriend or other friends 

while not under his parents' direct care and supervision. 

28. During each of the periods set forth above, Defendants continued to make 

claims for 24/7 attendant care in violation of MCL 500.3107(1)(a), the their Policy and 

contrary to the requirements set forth to them by Meemic. 

Count I - Breach of Contract 

29. Plaintiff restates the allegations set forth in paragraphs 1 through 28 as if 

fully set forth here herein. 

30. Defendants failed to perform portions of the insurance contract with 

Defendants, specifically by failing to provide accurate information and accounting of 

serviced rendered and failure to report changes in the status of Justin Fortson. 

31. Plaintiffs' fully performed the requirements of the insurance contract. 

32. As a result of Defendants' breach of the contract, Plaintiff was injured in 

an amount in excess of Twenty-Five Thousand ($25,000) Dollars to be determined at 

trial. 



First Amended Complaint

30a

R
E

C
E

IV
E

D
 by M

SC
 10/2/2019 7:50:13 PM

Meemic Insurance Company v Fortson, et al 
First Amended Complaint 

Case No.: 2014-260-CK 
Page 6 

WHEREFORE, Plaintiff Meemic requests that this Court enter a judgment in its 

favor and against each of the Defendants jointly and severally in an amount in excess of 

$25,000 to be determined at trial, combine the relief sought in this Count with such other 

relief sought in the remaining counts, award Plaintiff its costs and attorney's fees, and 

such other relief as the Court deems necessary or just. 

Count II - Fraud 

33. Plaintiff restates the allegations set forth in paragraphs 1 through 32 as if 

fully set forth here herein. 

34. Defendants, on behalf of their son, represented that they had in fact, 

provided direct supervision and attendant care for Justiri Fortson on a 24/7 basis 

between 2009 and the present. 

35. At one or more of the times that they made the application for such 

payment, Defendants were aware that they had not provided 24/7 care and knew, in 

fact, that the statements made on their requests for payment to Meemic were untrue. 

36. Defendants made such false statements for the purposes of obtaining 

payment through Meemic under the Policy. 

37. Portions of the monies requested by and paid to Defendants were not, in 

fact, for the care, recovery, or rehabilitation of Justin Forston, but inured to the benefit of 

the Fortsons personally. 

38. Meemic relied upon the statements of Defendants in providing coverage 

payments under the Policy. 

39. Meemic was damaged in that ii had to pay for attendant care which was 

not rendered on numerous occasions during the period between 2009 and the present. 
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41. Defendants's behavior in fraudulently providing documentation for the 

purposes of obtaining payments to which they were not entitled was willful wanton and 

intentionally done with the intent to harm Meemic, and is of a type which warrants an 

award of exemplary damages. 

42. Meemic is further entitled to its attorney's fees and costs pursuant to MCL 

500.314(2) in having to bring an action to recover the amounts paid for attendant care, 

which was not provided. 

WHEREFORE, Plaintiff Meemic requests that this Court enter a judgment in its 

favor and against the Defendants jointly and severally in an amount in excess of 

$25,000 to be determined at trial, combine the relief sought in this Count with such other 

relief sought in the remaining counts, award Plaintiff its attorney's fees and costs, and 

such other relief as the Court deems necessary or just. 

Count Ill - Action for Declaratory Relief 

43. Plaintiff restates the allegations set forth in paragraphs 1 through 42 as if 

fully set forth here herein. 

44. An actual controversy exists between Meemic and Defendants. 

45. The actions of the Defendants in making false claims under the Policy are 

in direct violation of the Policy's terms and conditions, specifically paragraph 22, and 

void the Policy (Exhibit A). 

46. As a result of the Defendants' actions, Meemic is entitled to terminate 

continuing of any kind under the Policy. 

47. The Court must determine the following: 
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b. Other determinations, orders and judgments necessary to fully 

adjudicate the rights of the parties. 

WHEREFORE, Plaintiff Meemic requests that a declaration or rights and award 

damages in whatever amount it is found to be entitled in excess of $25,000.00, plus 

interest, costs and No-Fault attorney fees. 

Count Ill - Common Law and Statutory Conversion 

48. Plaintiff restates the allegations set forth in paragraphs 1 through 47 as if 

fully set forth here herein. 

49. The Defendants' actions in purposely providing false information with the 

intent of obtaining payment from Meemic for services that were not provided and receipt 

of such funds deprive Meemic of its personal property. 

50. To the extent any of the Defendants were not actively involved in the 

defalcation and/or providing of false statements, but did contribute to it by facilitating the 

receipt, possession or use of such funds, said Defendants actively assisted in the 

conversion of Meemic's property. 

51. Pursuant to MCL 600.2919a, a party who either converts property or 

assists others in converting property is subject to pay three times the actual damages 

determined at trial, along with attorney's fees and costs. 

WHEREFORE, Plaintiff Meemic requests that the Court enter a money judgment 

against each of the Defendants jointly and severally in an amount in excess of $25,000 

to be determined at trial, combine the relief sought in this Count with such other relief 



First Amended Complaint

33a

R
E

C
E

IV
E

D
 by M

SC
 10/2/2019 7:50:13 PM

Meemic Insurance Company v Fortson, et al 
First Amended Complaint 

Ca1,e No.: 2014-260-CK 
Page 9 

sought in the remaining counts, and award Plaintiff its costs, attorney's fees, and such 

other relief as the Court deems necessary or just. 

Count IV - An Accounting 

52. Plaintiff restates the allegations set forth in paragraphs 1 through 51 as if 

fully set forth here herein. 

53. To the extent that the Defendants have undertaken actions seeking 

payment for seNices they did not render, there will be necessary costs to compile 

records and have an accounting prepared of the payments made over the course of 

Justin Fortson's coverage. 

54. It would be unjust to require Plaintiff to bear the costs of such an 

accounting. 

55. An accounting is necessary to determine what funds, if any, were utilized 

for the attendant care of Justin Fortson between 2009 and the present. 

WHEREFORE, Plaintiff Meemic requests that the Court order that the 

Defendants pay the actual costs of a third party to audit their and the Plaintiff's records 

for determination of what amounts the Defendants claimed which do not match either 

their 9wn records or the Plaintiffs records regarding Justin Fortson's attendant care, 

enter a money judgment jointly and severally against each of the Defendants in an 

amount in excess of $25,000 to be determined at trial, combine the relief sought in this 

Count with such other relief sought in the remaining counts, and award Plaintiff its costs, 

attorney's fees, and such other relief as the Court deems necessary or just. 
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Count V - Unjust EnrichmentJRestitution 

56. Plaintiff restates the allegations set forth in paragraphs 1 through 55 as if 

fully set forth here herein. 

57. Defendants received a benefit from the Plaintiff to which they were not 

entitled. 

58. To allow Defendants to retain the benefit of payments made by Plaintiff to 

them based upon work, which did not occur, would be inequitable. 

WHEREFORE, Plaintiff Meemic requests that the Court enter a money judgment 

jointly and severally against each of the Defendants in an amount in excess of $25,000 

to be detemilned at trial, combine the relief sought in this Count with such other relief 

sought in the remaining counts, and award Plaintiff its costs, attorney's fees, and such 

other relief as the Court deems necessary or just. 

Respectfully submitted, 

Dated: November 1l_, 2014 
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STATE OF MICHIGAN 

2ND CIRCUIT - BERRIEN COUNTY TRIAL COURT 
811 Port Street, St. Joseph, MI 49085-1187 

(269) 983-7111 

MEEMIC INSURANCE COMPANY, 

. ·1/ • •. :.·/·) 
} ,() 

Plaintiff/Counter-Defendant, 

vs. 

Case No.: 2014-260-CK 

Hon. John M. Donahue (P38669) 

LOUISE M. FORTSON, RICHARD A. FORTSON, 
individually, and RICHARD A. FORTSON, as 
Conservator for JUSTIN FORTSON, 

Defendants/Counter-Plaintiffs, 
______ ___,/ 

KREIS ENDERLE HUDGINS & BORSOS P.C. 
BY: MARKE. KRETER (P35475) 

ROBBS. KRUEGER (P66115) 
Attorney for Plaintiff/Counter-Defendant 
1 Michigan Avenue, West 
Battle Creek, MI 49017 
(269) 966-3000 I mark.kreter@KreisEnderle.com 

CHASNIS, DOGGER & GRIERSON, P.C. 
BY: ROBERT J. CHASNIS (P36578) 
Attorneys for Defendants/Counter-Plaintiffs 
155 North Plymouth Road ( 48638); P.O. Box 6220 
Saginaw, MI 48608-6220 
(989) 793-8300 I bchasnj~@cdglaw.com 

____ / 

DEFENDANTS/COUNTER-PLAINTIFFS' ANSWER TO PLAINTIFF'S FIRST 
AMENDED COMPLAINT, AND COUNTER-COMPLAINT 

Defendants, Louise .M. Fortson, Richard A. Fortson, individually, and Richard A. 
Fortson, in his capacity as conservator for Justin Fortson, an incapacitated adnlt, responds 
to Plaintiffs First Amended Complaint as follows: 

Jurisdiction and Venue 

1.) Admitted upon information and belief. 

2) Denied for the reason that said allegations are untrue. Defendant Louise M. Fortson 
is indeed an individual residing in Berrien County, but disagrees that she is 
"conducting business" in Berrien County. 

CHASNJS, DOGGER & GRIERSON, P.C. P.O. BOX 6220 SAGINAW, MICHIGAN 48608 
Page I of16 

TEL. (989) 79HJOO 
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3.) Denied for the reason that said allegations are untrue. Defendant Richard A. Fortson 
is indeed an individual residing in Berrien County, but disagrees that he is 
"conducting business" in Berrien County. 

4.) Denied for the reason that said allegations are untrue. Defendant Justin Fortson. 
Fortson is indeed an individual residing in Berrien County, but disagrees that he is 
"conducting business" in Berrien County. 

5.) Defendants deny that Richard A. Fmtson conducts business as conservator iu the 
County of Berrien, affirmatively indicating that Richard A. Fortson is the father of 
Justin Fortson who suffers from sequelae related to traumatic brain injury as a result 
of a September 18, 2009 accident involving a motor vehicle. 

6.) Defendants deny tortious behavior on their part affirmatively averring that Plaintiff 
and Counter-Defendant Meemic Insurance Company is responsible and guilty of 
breach of contract and tortious behavior as more specifically set forth within New 
Matter and Affirmative Defenses and the Counter-Complaint filed with this Answer. 

7.) Defendant does not contest jurisdiction with the Trial Court for the County of 
Berrien but denies that Plaintiff is entitled to relief as requested in the Complaint. 

General Allegations 

8.) Defendants herein reiterate its responses to paragraphs 1-7 above as if fully set forth 
herein word-for-word and paragraph-by-paragraph. 

9.) Admitted upon information and belief. 

10.) No contest, except that the policy speaks for itself and provides for Personal Injury 
Protection benefits consistent with the Michigan Automobile No-Fault Act being 
MCLA 500.3101 et seq. 

11.) Denied for the reason that said allegations are untrue. Justin Fortson was injured in 
an accident involving a motor vehicle on September 18, 2009 and indeed sustained 
significant and severe bodily injuries including traumatic brain injury from which he 
will never recover and for which he will require attendant care services for the rest 
of his life. All of these facts and more are well-known by Plaintiff, Meemic 
Insurance Company rendering this claim frivolous and rendering Plaintiffs 
termination of attendant care services and other personal injury protection benefits 
to Justin Fortson a deliberate and intentional violation of Michigan law and which 
knowingly will result in futther personal injury to Justin Fortson, the incapacitated 
adult. 

·12.) No contest, except that Defendants affirmatively aver that Justin Fortson continues 
to require "Jong term physical and occupational therapy" as well as constant (24 
hours per day, 7 days per week) attendant care services which have been wrongfully 
terminated by Plaintiff. 

CHASNIS, DOGGER & GRIERSON, P.C. P.O. BOX 6220 SAGINAW, MICHIGAN 48608 TEL. (989) 193-8)00 
Page2of16 



Answer to First Amended Complaint

37a

R
E

C
E

IV
E

D
 by M

SC
 10/2/2019 7:50:13 PM

13.) No contest, and the Berrien County Probate Court file number is 2010-0172-CA N 
with Judge Thomas E. Nelson presiding. 

14.) No contest, except to add that Plaintiff Meemic Insurance Company directed 
Defendants in the manner in which attendant care services would be paid by 
Plaintiff and Defendant acted in response to instructions given by representatives 
of Meemic Insurance Company. 

15 .) No contest, except that the phrase "constant in person monitoring of the patient" 
is ambiguous. Defendants agree that his doctors have prescribed Justin Fortson 
attendant care services on a 24 hour per day and 7 day per week basis. 

16.) Generally admitted, although the policy speaks for itself and Defendants adopt the 
actual policy in its entirety and affirmatively aver that Plaintiff directed Defendants 
precisely in the manner in which they presented their proofs and otherwise 
cooperated with Meemic's requests. 

17 .) Defendants do not contest that Meemic requested, but Meemic also assisted and 
directed Defendants in the presentment of the forms that Plaintiff asked for, 
including the manner in which the forms were to be completed and submitted. 

18.) Denied for the reason that said allegations are untrue. 

19.) Denied for the reason that said allegations aJe untrue. Affirmatively, Defendants 
assert that Justin Fortson, indeed, did ask for permission to get a job and his doctors 
issued a prescription allowing him to get a job. However, he continued to require 24 
hour and 7 day per week supervision and constant monitoring and the doctor knew it 
was unlikely that Justin would ever really be able to secure a job. 

20.) Defendants aver lack of knowledge of specific dates, but admit that Justin 
Fortson requested that he be allowed to participate in classes to obtain his 
"GED" and failed at his attempt to do so. 

21.) Admitted upon information and belief. 

22.) Defendants aver lack of knowledge sufficient to form a belief with respect to 
Plaintiff's allegation that Plaintiff began making inquiries leaving Plaintiff to its 
strict proofs in support thereof and denies that Meemic informed Defendants of 
any intention to cease payments for attendant care and affirmatively avers that 
Defendants Richard and Louise Fortson did, indeed, actually perform attendant care 
services. 

23.) Defendants aver lack of knowledge with respect to Meemic's actions leaving 
them to their strict proofs in support thereof and the relevance thereof and denies 
that Justin Fortson's legal difficulties "removed him from the direct supervision 
of his parents" and affirmatively avers that Justin's mental difficulties, emotional 
difficulties, resulting in legal difficulties, in fact, .only increased and further 
burdened the task of supervising Justin Fortson. 

CHASNIS, DOGGER & GR<ERSON, P.C. P.O. BOX 6220 SAGINAW, MICHIGAN 48608 TEL. (989) 793-8300 
Page3 of 16 
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24.) Denied for the reason that said allegations are untrue. 

25.) Defendants do not contest that Justin Fortson served jail time on various dates 
and that Justin did not stay in his "home" during those periods of time; however, 
there were many aspects of attendant care that Richard and Louise continued to 
provide. 

26.) Defendants submitted the forms as instructed by Plaintiff. Affirmatively, 
Defendants submit that they were not, in fact, instructed by Meemic Insurance 
Company that they should not submit requests for attendant care services for days 
that Justin was not present in their home. 

27.) Defendants deny that Justin Fortson spent significant periods of time outside 
their immediate controlling supervision but admit that on occasion, Justin 
"escaped" from the home without his parents' knowledge and it has been 
difficult to avoid allowing Justin to spend time with friends and outside the 
immediate presence of his parents. 

28.) Defendants do not contest that they continued to submit the attendant care services 
forms as directed by Plaintiff and deny that they submitted any documents contrary 
to instructions received by Meemic. 

Count I - Breach of Contract 

29.) Defendants herein reiterate its responses to paragraphs 1·28 above as if fully set 
forth herein word-for-word and paragraph-by-paragraph. 

30.) Denied for the reason that said allegations are untrue. 

31.) Denied for the reason that said allegations are untrue. Affirmatively, Plaintiff is 
entirely on notice that Justin Fortson will forever require 24 hour per day and 7 day 
per week attendant care services and has suffered a permanent traumatic brain injury 
that renders him in constant need of attendant care services and as a result of 
terminating said benefits, Plaintiff, in fact, has violated the terms and conditions of 
the policy as well as the Michigan Automobile No-Fault Act and has intentionally 
and deliberately inflicted injury upon Justin Fortson, the incapacitated adult in a 
willful and blatant exercise of bad faith and negligent handling of Justin Fortson's 
claim for personal injury protection benefits resulting in tortious liability more 
further set forth within Defendants/Counter-Plaintiffs Counter-Complaint 

32.) Denied for the reason that said allegations are untrue. 

WHEREFORE, Defendants, Louise M. Fortson, Richard A. Fortson, individually, 
and Richard A. Fortson, in his capacity as conservator for Justin Fortson request that this 
Court and/or Jury return verdict and judgment of no cause for action with respect to 
Plaintiff's Complaint but instead to grant the relief prayed for in favor of Defendants and 
Counter-Plaintiffs as set forth in the Counter-Complaint. Defendants/Counter-Plaintiffs 
seek judgment for the monetary value of benefits wrongfully denied, for costs and expenses 

CHASNIS, DOGGER & GRIERSON, P.C. P.O. BOX 6l20 SAGlNAW, MICHIGAN 48608 
Page4 of 16 

TEL. (989) 793-8300 
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associated with defending Plaintiffs Complaint, and for pursuing benefits as provided for 
under Michigan's No-Fault Act; and further, that this Court enter an appropriate Order 
declaring the rights of the Defendants/Counter-Plaintiffs under the policy of insurance and 
Michigan's Automobile No-Fault Act. 

Count II - Fraud 

33.) Defendants herein reiterate its responses to paragraphs 1-32 above as if fully set 
forth herein word-for-word and paragraph-by-paragraph. 

34.) No contest, although the term "direct supervision" is ambiguous and subject to 
interpretation and on that basis, Defendants .leave Plaintiff to their strict proofs in 
support thereof. 

35.) Denied for the reason that said allegations are untrue. 

36.) Denied for the reason that said allegations are untrue. 

37.) Denied for the reason that said allegations are untrue. 

38.) Defendants aver lack of knowledge sufficient to form a belief with respect to the 
truth of the allegations contained therein, neither admitting nor denying same, 
but leaving Plaintiff to its strict proofs in support thereof. 

39.) Denied for the reason that said allegations are untrue. 

40.) Denied for the reason that said allegations are untrue. 

41.) Denied for the reason that said allegations are untrue. Affirmatively, Defendants 
aver that, in fact, Plaintiff Meemic Insurance Company has and continues to refuse 
to pay attendant care services for Justin Fortson, an incapacitated individual, despite 
the fact that all medical confirms and Meemic is well aware of the fact the Justin 
Fortson suffers from traumatic brain injury and is in critical need of attendant care 
services in order to prevent Justin from falling into the same dangerous legal issues 
that have occurred in the past and Defendants are hereby willing to submit Justin 
Fortson to a head injury institute as recommended by Justin's doctors at Plaintiff's 
expense and affirmatively aver that Plaintiffs failure to agree to same constitutes 
bad faith and negligent handling of Justin's claim and entitlement to attendant care 
services thereby entitling Justin Fortson to damages including exemplary damages. 

42.) Denied for the reason that said allegations are untrue. 

WHEREFORE, Defendants, Louise M. Fortson, Richard A. Fortson, individually, 
and Richard A. Fortson, in his capacity as conservator for Justin Fortson request that this 
Court and/or Jury return verdict and judgment of no cause for action with respect to 
Plaintiff's Complaint but instead to grant the relief prayed for in favor of Defendants and 
Counter-Plaintiffs as set forth in the Counter-Complaint. Defendants/Counter-Plaintiffs 
seek judgment for the monetary value of benefits wrongfully denied, for eosts and expenses 

CHASNIS, DOGGBR & GRIERSON, P.C. P.O. BOX 6220 SAGINAW, MlCHIGAN 48608 TEL. (989) 793-8300 
Page 5 of 16 
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associated with defending Plaintiff's Complaint, and for pursuing benefits as provided for 
under Michigan's No-Fault Act; and further, that this Court enter an appropriate Order 
declaring the rights of the Defendants/Counter-Plaintiffs under the policy of insurance and 
Michigan's Automobile No-Fault Act. 

Count IH - Action for Declaratory Relief 

43.) Defendants herein reiterate its responses to paragraphs 1-42 above as if fully set 
forth herein word-for-word and paragraph-by-paragraph. 

44.) Admitted. 

45.) Denied for the reason that Defendants did not, in fact, make any false claims under 
the policy, but instead responded to and followed instructions of Meemic 
representatives and affirmatively avers that Plaintiffs Complaint is the first or 
instruction to Defendants specifically addressing the insurance policy terms and 
conditions. 

46.) Denied for the reason that said allegations are untrue and Defendants/Counter
Plaintiffs affirmatively aver that Justin Fortson is an incapacitated adult ent.itled to 
attendant care services despite any actions alleged by any other party and Meemic 
Insurance Company's failme to provide personal injury protection benefits and to 
tenninate personal injury protection benefits including attendant care services is a 
deliberate, willful violation of the law constituting tortious activities including bad 
faith and negligent handling of Justin Fortson's claim. 

47.) Admitted. 

WHEREFORE, Defendants, Louise M. Fortson, Richard A. Fortson, individually, 
and Richard A. Fortson, in his capacity as conservator for Justin Fortson request that this 
Court and/or Jury return verdict and judgment of no cause for action with respect to 
Plaintiffs Complaint but instead to grant the relief prayed for in favor of Defendants and 
Counter-Plaintiffs as set forth in the Counter-Complaint. Defendants/Counter-Plaintiffs 
seekjudgment for the monetary value of benefits wrongfully denied, for costs and expenses 
associated with defending Plaintiff's Complaint, and for pursuing benefits as provided for 
under Michigan's No-Fault Act; and further, that this Court enter an appropriate Order 
declaring the rights of the Defendants/Counter-Plaintiffs under the policy of insurance and 
Michigan's Automobile No-Fault Act. 

Count HI [sic/ - Common Law and Statutory Conversion 

48.) Defendants herein .reiterate its responses to paragraphs 1-47 above as if fully set 
forth herein word-for-word and paragraph-by-paragraph. 

49.) Denied for the reason that said allegations are untrue. 

50.) Denied for the reason that said allegations are untrue. 

CHASNIS, DOGGER & GRIERSON, P.C. P.O. BOX 6220 SAGINAW, MICHIGAN 48608 
Page 6 of 16 
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51.) Defendants deny the allegations contained therein and specifically deny the 
application of MCL 600.2919(A) to the facts and circumstances of the claims made 
in this litigation. 

WHEREFORE, Defendants, Louise M. Fortson, Richard A. Fortson, individually, 
and Richard A. Fortson, in his capacity as conservator for Justin Fortson request that this 
Court and/or Jury return V<;:rdict and judgment of no cause for action with respect to 
Plaintiff's Complaint but instead to grant the relief prayed for in favor of Defendants and 
Counter-Plaintiffs as set forth in the Counter-Complaint. Defendants/Counter-Plaintiffs 
seek judgment for the monetary value of benefits wrongfully denied, for costs and expenses 
associated with defending Plaintiff's Complaint, and for pursuing benefits as provided for 
under Michigan's No-Fanlt Act; and further, that this Court enter an appropriate Order 
declaring the rights of the Defendants/Counter-Plaintiffs under the policy of insurance and 
Michigan's Automobile No-Fault Act. 

Count IV - An Accounting 

52.) Defendants herein reiterate its responses to paragraphs 1-51 above as if fully set 
forth herein word-for-word and paragraph-by-paragraph. 

53.) Denied for the reason that said allegations are untrue. 

54.) Denied for the reason that said allegations are untrue and for the reason that 
Plaintiff, in fact, is responsible for any misunderstanding between the parties and for 
the reason that Plaintiff is much more sophisticated and has issued direct 
instructions and guidance to Defendants regarding the presentment of claims for 
attendant care services. 

55.) Denied for the reason that said allegations are untrue. 

WHEREFORE, Defendants, Louise M. Fortson, Richard A. Fortson, individually, 
and Richard A. Fortson, in his capacity as conservator for Justin Fortson request that this 
Court and/or Jury return verdict and judgment of no cause for action with respect to 
Plaintiff's Complaint but instead to grant the relief prayed for in favor of Defendants and 
Counter-Plaintiffs as set forth in the Counter-Complaint. Defendants/Counter-Plaintiffs 
seek judgment for the monetary value of benefits wrongfully denied, for costs and expenses 
associated with defending Plaintiff's Complaint, and for pursuing benefits as provided· for 
under Michigan's No-Fault Act; and further, that this Court enter an appropriate Order 
declaring the rights of the Defendants/Counter-Plaintiffs under the policy of insurance and 
Michigan's Automobile No-Fault Act. 

Count V - Unjust Enrichment/Restitution 

56.) Defendants herein reiterate its responses to paragraphs 1-55 above as if fully set 
forth herein word-for-word and paragraph-by-paragraph. 

57.) Denied for the reason that said allegations are untrue. 

CHASNIS, DOGGER & GRIERSON, P.C. P.O. BOX 6220 SAGINAW, MICHIGAN 48608 TEL. (989) 193-8300 
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58.) Denied for the reason that said allegations are untrue. 

WHEREFORE, Defendants, Louise M. Fortson, Richard A. Fortson, individually, 
and Richard A. Fortson, in his capacity as conservator for Justin Fortson request that this 
Court and/or Jury return verdict and judgment of no cause for action with respect to 
Plaintiff's Complaint but instead to grant the relief prayed for in favor of Defendants and 
Counter-Plaintiffs as set forth in the Counter-Complaint. Defendants/Counter-Plaintiffs 
seek judgment for the monetary value of benefits wrongfully denied, for costs and expenses 
associated with defending Plaintiff's Complaint, and for pursuing benefits as provided for 
under Michigan's No-Fault Act; and further, that this Court enter an appropriate Order 
declaring the rights of the Defendants/Counter-Plaintiffs under the policy of insurance and 
Michigan's Automobile No-Fault Act. 

Dated this 17th day of December 2014. 

CHASNIS, DOGGER & GRIERSON, P.C. 

?,d~ 
BY: ROBERT J. CHASNIS 
Attorneys for Defendants/Counter-Plaintiffs 

CHASN!S, DODGER & GRIERSON, P.C. P.O. BOX 6220 SAGINAW, MICHIGAN 48608 TEL. (989) 793-8300 
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NEW MATTER AND AFFIRMATIVE DEFENSES 

Assuming the facts and circumstances so warrant upon completion of discovery 
proceedings, Defendants, Louise M. Fortson, Richard A. Fortson, individually, and Richard 
A. Fortson, in his capacity as conservator for Justin Fortson, an incapacitated adult, will 
rely on all or some of the following New Matter and Affirmative Defenses: 

A. Meemic Insurance Company has failed to state a claim upon which relief can be 
granted as a matter of law. 

B. Plaintiff's claims are barred or limited by the Michigan No-Fault Act, MCL 
500.3101; MSA 24. 13101 et seq. 

C. Meemic Insurance Company may have failed to make every reasonable effort to 
mitigate, prevent, and/or reduce the alleged damaged and injuries. 

D. Meemic Insurance Company's claim may be barred by the applicable statute of 
limitations. 

E. Plaintiff, to the extent that it may have overpaid any personal injury protection 
benefits at any time, may be entitled to an off set from benefits overdue but is not 
entitled to terminate benefits clearly owed to Justin Fortson, an incapacitated person 
under the circumstances existing. 

F. Terms of the policy may govern the outcome of this case depending upon facts and 
circumstances disclosed during discovery and Defendants intend on relying on 1he 
provisions of said policy. 

G. Personal injury protection benefits owed by Plaintiff are past due pursuant to MCL 
500.3142(1 ). 

H. Meemic Insurance Company is in possession of reasonable and adequate proof of 
personal injury protection benefits required by Justin Fortson and have wrongfully 
denied and terminated benefits critically needed by Justin Fortson and the denial 
and termination causes further injury to Justin Fortson. 

I. Meemic Insurance Company's actions in terminating or denying the Personal Injury 
Protection benefits which are known to be owed to Justin Fortson constitutes bad 
faith in negligent handling of the claim entitling these Defendants to exemplary 
damages, damages for intentional infliction of mental distress and fraudulent 
activity causing injury to Justin Fortson. 

J. That Meemic Insurance Company has refused payment, has terminated benefits and 
continues to provide benefits owed to Justin Fortson, the incapacitated individual, 
despite having reasonable proof of the need for attendant care services related to 
injuries sustained in the motor vehicle accident referenced. 

CHASNIS, DOGGER & GRIERSON, P.C. P.O. BOX 6220 SAGINAW, MICHIGAN 48608 
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K. Defendant has complied with all instructions and encouragement provided by 
Meemic Insurance Company and its representatives in the handling and the 
processing of Defendants claims. 

L. Defendants have complied with all of the appiicable statutes and insurance policy 
provisions in handling of Defendants claim. 

M. These Defendants reserve the right to file additional affirmative defenses as they 
become known through discovery. 

WHEREFORE, Defendants, Louise M. Fmison, Richard A. Fortson, individually, 
and Richard A. Fortson, in his capacity as conservator for Justin Fortson request that this 
Court and/or Jury return verdict and judgment of no cause for action with respect to 
Plaintiffs Complaint but instead to grant the relief prayed for in favor of Defendants and 
Counter-Plaintiffs as set forth in the Counter-Complaint. Defendants/Counter-Plaintiffs 
seek judgment for the monetary value of benefits wrongfully denied, for costs and expenses 
associated with defending Plaintiffs Complaint, and for pursuing benefits as provided for 
under Michigan's No-Fault Act; and further, that this Court enter an appropriate Order 
declaring the rights of the Defendants/Counter-Plaintiffs under the policy of insurance and 
Michigan's Automobile No-Fault Act, 

Dated this 17th day of December 2014. 

CHASNIS, DOGGER & GRIERSON, P.C. 

j?L//&~ 
BY: ROBERT J. CHASNIS 
Attorneys for Defendants/Counter-Plaintiffs 

CHASNJS, DOGGER & GRIERSON, P.C. P.O. BOX 6220 SAGINAW, MICHIGAN48608 TEL. (989) 793-8300 
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DEFENDANTS' COUNTER-COMPLAINT 
FOR PERSONAL INJURY PROTECTION BENEFITS 

NOW COME the above-entitled Defendants/Counter-Plaintiffs, Louise M. Fortson, 
Richard A. Fortson; individually, and Richard A. Fortson, in his capacity as conservator for 
Justin Fortson, an incapacitated adult, by and through their attorneys, Chasnis, Dagger & 
Grierson, P .C., and for their Counter-Complaint against the Meemic Insurance Company 
stating as follows: 

Common Allegations 

1.) Counter-Plaintiff, Louise M. Fortson is a resident of the County of Berrien, State of 
Michigan. 

2.) Counter-Plaintiff, Richard A. Fortson is a resident of the County of Berrien, State of 
Michigan. 

3.) Counter-Plaintiff, Justin Fortson is a resident of the County of Berrien, State of 
Michigan, and has been declared an incapacitated adult by virtue of Berrien County 
Probate Court Order dated April 22, 2010 and is represented by his father Richard 
Fortson as conservator. 

4.) Counter-Plaintiff, Meemic Insurance Company, is a corporation doing business 
pursuant to the laws of the State of Michigan and conducting business in the County 
of Berrien, State of Michigan. 

5.) The amount in controversy exceeds $25,000.00 exclusive of interest and costs and is 
otherwise within the jurisdiction of this Court. 

Count I - Breach of Contract 

6.) The Counter-Plaintiffs incorporate by reference hereto paragraphs 1-5 above as if 
fully set forth herein word-for-word and paragraph-by-paragraph. 

7.) That on September 18, 2009, Counter-Plaintiffs, had their personal automobile 
insurance policy issued by Plaintiff/Counter-Defendant Meemic Insurance Company 
consistent with the requirements of the Michigan Automobile No-Fault Act, being 
MCL 500.3101 et seq. and for which policy premiums were paid. 

8.) That under the terms ru.1d conditions of the automobile insurance policy and 
Michigan's No-Fault Automobile Insurance Act, Counter-Defendant is obligated to 
pay personal injury protection benefits for injuries to Justin Fortson as a result of 
accidental injuries sustained on September 18, 2009. 

9.) That on September 18, 2009, within Berrien County, State of Michigan, Justin 
Fortson, was accidently injured when he was thrown from the back of a motor 
vehicle. 

CHASN!S, DOGGER & GRJERSON, P.C. P.O. BOX 6"20 SAGINAW, MICHIGAN 48608 TEL. (989) 793-8300 
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10.) Justin Fortson, on September 18, 2009, suffered severe and accidental bodily 
injuries within the meaning of Plaintiff and Counter-Defendants' policy and the 
statutory provisions of Michigan's No-Fault Act. 

11.) Justin Fortson's injuries included but are not limited to serious traumatic brain 
injury including an open head injury causing permanent brain damage and sequelae 
thereof requiring attendant care services 24 hours every day for the rest of his life. 

12.) That as a result of the injuries to Justin Fortson, Justin will require reasonable and 
necessary expenses for care, recovery, and rehabilitation, and attendant care services 
within the meaning of Michigan's Automobile No-Fault Act, for the rest of his life. 

13.) That Counter-Defendant has refused to provide personal injury protection benefits 
and has terminated benefits after initially paying same, and Counter-Defendant has 
indicated that it will continue to refuse to pay personal injury protection benefits 
including attendant care services in the future. 

14.) That Plaintiff and Counter-Defendant, Meemic Insurance Company has received 
reasonable proof and substantial evidence confirming that Defendant and Counter
Plaintiff Justin Fortson is entitled to attendant care services but nonetheless refuses 
to make payment of attendant care services. 

15.) That Plaintiff and Counter-Defendant Meemic Insurance Company has based its 
termination and refusal to pay upon its "investigation" and conclusion that prior 
attendant care services paid entitles Meemic Insurance Company to terminate and 
refuse to pay future attendant care services. 

· 16.) That Counter-Defendant has unreasonably refused to pay and has unreasonably 
delayed making proper payments to or on behalf of Justin Fortson, an incapacitated 
individual contrary to MCL 500.3101 et seq., MCL 500.3142, and MCL 500.3148, 
and continues to do so entitling Defendants and Counter-Plaintiffs to recover actual 
costs including actual attorney fees and interest. 

WHEREFORE, Counter-Plaintiffs Louise M. Fortson, Richard A. Fortson, 
individually, and Richard A. Fortson, in his capacity as conservator for Justin Fortson, an 
incapacitated adult, request an award of damages for Michigan Automobile No-Fault 
benefits, including attendant care services for whatever amount Justin Fortson or his 
providers are found to be entitled in excess of $25,000.00 plus interest, costs and no-fault 
attorney fees and/or other applicable sanctions, costs, or fees, and other determinations, 
orders and judgments, equitable or legal, necessary to fully adjudicate the rights of the 
parties hereto. 

Count II - Fraud 

17.) The Counter-Plaintiffs incorporate by reference hereto paragraphs 1-16 above as if 
fully set forth herein word-for-word and paragraph-by-paragraph. 

CHASNIS, DOGGER & GRIERSON, P.C. P.O. BOX 6220 SAGINAW, MICHfGAN 48608 TEL. (989) 793,8300 
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18.) Plaintiff and Counter-Defendant Meemic Insurance Company has assisted, 
instructed, guided, and caused Counter-Plaintiffs to present their claims for personal 
injury protection benefits in the manner in which they have done so. 

19.) That Counter-Plaintiffs Fortson have reiied upon representations made by and on 
behalf of Meemic Insurance Company and followed instructions in conjunction with 
application for benefits for Justin Fortson without question or resistance. 

20.) That Counter-Defendant Meemic Insurance Company has repeatedly represented to 
Counter-Plaintiffs and, in fact, ratified and verified, tluough approval and payment 
of benefits, the manner in which claims have been presented. 

21.) Counter-Plaintiffs actions in. pi:esenting claims are based upon demands and 
instruction of Counter,Defendant Meemic Insurance Company. 

22.) The actions on the part of Counter-Defendant Meemic Insurance Company in 
criticizing and accusing the Counter-Plaintiffs of fraud, constitutes a fraud to the 
detriment of Counter-Plaintiffs. 

WHEREFORE, Counter-Plaintiffs Louise M. Fortson, Richard A. Fortson, 
individually, and Richard A. Fortson, in his capacity as conservator for Justin Fortson, an 
incapacitated adult, request an award of damages for Michigan Automobile No-Fault 
benefits, including attendant care services for whatever amount Justin Fortson or his 
providers are found to be entitled in excess of $25,000.00 plus interest, costs and no-fault 
attorney fees and/or other applicable sanctions, costs, or fees, and other determinations, 
orders and judgments, equitable or legal, necessary to fully adjudicate the rights of the 
parties hereto. 

Count III -- Action for Declaratory Relief 

23.) The Counter-Plaintiffs incorporate by reference hereto paragraphs 1-22 above as if 
fully set forth herein word-for-word and paragraph-by-paragraph. 

24.) An actual controversy exists between Meemic Insurance Company and Counter
Plaintiffs Fortson. 

25.) Plaintiff and Counter-Defendant Meemic Insurance Company refuses to pay 
personal injury protection benefits in direct violation of the insurance policy 
between the parties and in violation of Michigan No-Fault Automobile Insurance 
Law. 

26.) Counter-Plaintiffs request this Court make the following determination: 

a. The rights and obligations of the parties under the applicable insurance 
policy and under Michigan Automobile Insurance Law. 

b. Other determinations, orders, and judgments necessary to fully adjudicate the 
rights of the parties. 

CHASNIS, DOGGER & GRIERSON, P.C. P.O. BOX 6220 SAGINAW, MlCH!GAN 48608 TEL. (n9) 793-8300 
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WHEREFORE, Counter-Plaintiffs Louise M. Fortson, Richard A. Fortson, 
individually, and Richard A. Fortson, in his capacity as conservator for Justin Fortson, an 
incapacitated adult, request an award of damages for Michigan Automobile No-Fault 
benefits, including attendant care services for whatever amount Justin Fortson or his 
providers are found to be entitled in excess of $25,000.00 plus interest, costs and no-fault 
attorney fees and/or other applicable sanctions, costs, or fees, and other determinations, 
orders and judgments, equitable or legal, necessary to fully adjudicate the rights of the 
parties hereto. · 

Count IV - Common Law and Statutory Conversion 

27.) The Counter-Plaintiffs incorporate by reference hereto paragraphs 1-26 above as if 
fully set forth herein word-for-word and paragraph-by-paragraph. 

28.) Counter-Defendant Meemic Insurance Company's actions in purposely leading, 
enticing, and allowing Defendants and Counter-Plaintiffs to follow its recommended 
form and procedure for claiming Personal Injury )'rotection benefits followed by 
criticism of that approved, ratified, and authorized procedure, constitutes fraud and 
misrepresentation, and deprives Counter-Plaintiff of benefits to which they are 
entitled. 

29.) Counter-Plaintiffs Fortson seek recovery under common law and under laws of 
conversion against Meemic Insurance Company including treble damages under 
MCL 600.2919(A). 

WHEREFORE, Counter-Plaintiffs Louise M. Fortson, Richard A. Fortson, 
individually, and Richard A. Fortson, in his capacity as conservator for Justin Fortson, an 
incapacitated adult, request an award of damages for Michigan Automobile No-Fault 
benefits, including attendant care services for whatever amount Justin Fortson or his 
providers are found to be entitled in excess of $25,000.00 plus interest, costs and no-fault 
attorney fees and/or other applicable sanctions, costs, or fees, and other determinations, 
orders and judgments, equitable or legal, necessary to fully adjudicate the rights of the 
parties hereto. 

Count V - Bad Faith/Negligent Handling of Claim 

30.) The Counter-Plaintiffs incorporate by reference hereto paragraphs 1-29 above as if 
fully set forth herein word-for-word and paragraph-by-paragraph. 

31.) Counter-Defendant Meemic Insurance Company is negligent in the mam1er in which 
it has received and processed Counter-Plaintiffs Claim for attendant care services. 

32.) Counter-Plaintiffs Fortson have been damaged as a result of Counter-Defendant 
Meernic Insurance Company's negligence, bad faith in processing the claim 
presented by Counter-Plaintiffs. 

33.) Counter-Defendant's negligence and bad faith in the handling of the claim 
constitutes a proximate cause of damages to Justin Fortson. 

CHASNIS, DOGGER & GRIERSON, P.C. P.O. BOX 6220 SAGINAW, MICHIGAN 48608 TEL. (989) 793-8300 
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34.) That Justin Fortson has and will personally suffer damages as a result of Counter
Defendant Meemic Insurance Company's breach of duties owed including, but not 
limited to exacerbation of sequela of traumatic brain injury, distress, and mental 
anguish. 

35.) Counter-Defendant Meemic Insurance Company's actions are willful, wanton, 
deliberate, intentional, and entitle Counter-Plaintiffs to exemplary damages. 

WHEREFORE, Counter-Plaintiffs Louise M. Fortson, Richard A. Fortson, 
individually, and Richard A. Fortson, in his capacity as conservator for Justin Fortson, an 
incapacitated adult, request an award of damages for Michigan Automobile No-Fault 
benefits, including attendant care services for whatever amount Justin Fortson or his 
providers are found to be entitled in excess of $25,000.00 plus interest, costs and no-fault 
attorney fees and/or other applicable sanctions, costs, or fees, and other determinations, 
orders and judgments, equitable or legal, necessary to fully adjudicate the rights of the 
parties hereto. 

Count VI Claim for Attorney Fees and Economic Damages Related to Maintaining 
Conservator for Justin Fortson, Legally Incapacitated Adult 

36.) The Counter-Plaintiffs incorporate by reference hereto paragraphs 1-35 above as if 
fully set forth herein word-for-word and paragraph-by-paragraph. 

3 7.) That as a result of the traumatic brain injury and sequela thereof, suffered by Justin 
Fortson in the motor vehicle accident of September 18, 2009, Justin Fortson requires 
a legally appointed conservator. 

38.) That extensive costs and expenses associated with maintaining a conservatorship 
estate in the Berrien County Probate Court have been incurred and not paid by 
Counter-Defendant. 

39.) Counter-Plaintiffs seek recovery of the economic expenses including attorney fees 
associated with the maintenance of Richard Fortson, as conservator for Justin 
Fortson, an incapacitated adult, 

WHEREFORE, Counter-Plaintiffs Louise M. Fortson, Richard A. Fortson, 
individually, and Richard A. Fortson, in his capacity as conservator for Justin Fortson, an 
incapacitated adult, request an award of damages for Michigan Automobile No-Fault 
benefits, including attendant care services for whatever amount Justin Fortson or his 
providers are found to be entitled in excess of $25,000.00 plus interest, costs and no-fault 
attorney fees and/or other applicable sanctions, costs, or fees, and other determinations, 
orders and judgments, equitable or legal, necessary to folly adjudicate the rights of the 
parties hereto. 

CHASNIS, DOOOER &. GRIERSON, P.C, P.O. B0X6220 SAGINAW, MICH!OAN 48608 
Page 15ofl6 
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DEMAND FOR TRIAL BY JURY 

NOW COME the above-entitled Defendants/Counter-Plaintiffs, Louise M. Fortson, 
Richard A. Fortson, individually, and Richard A. Fortson, in his capacity as conservator for 
Justin Fo1tson, an incapacitated adult, by and through their attorneys, Chasnis, Dogger & 
Grierson, P.C., and hereby makes demand for Trial by Jury of all issues involved in this 
cause unless expressly waived in writing. 

Dated this 17th day of December 2014. 

BY: ROBERT J. CHASNIS 
Attorneys for Defendants/Counter-Plaintiffs 

CHASNIS, DOGGER & GRIERSON, P.C. P.O. BOX 6220 SAGINAW, MICHIGAN 48608 TEL. (989) 793-8300 
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West Michigan 
Battle. Creek~ MI 

,19011 

STATE OF MICHIGAN 
IN THE 2"d CIRCUIT COURT FOR THE COUNTY OF BERRIEN 

811 Port Street* St. Joseph, MI* 49085 
(269) 983-7111 

MEEMIC INSURANCE COMPANY, 

Plaintiff/Cmmter-Defendant, 

V 

LOUISE M. FORTSON, and 
RICHARD A. FORTSON, individually, and 
RICHARD A. FORTSON, as Conservator for 
JUSTIN FORTSON, 

Defendants/Counter-Plaintiffa. 

Mark E. Kreter (P354 75) 
Robb S. Krueger (P66115) 
KREIS, ENDERLE, HUDGINS &BORSOS, P.C. 
Attorney for Piaintiffl'Counter-Def. 
PO Box4010 
Kalamazoo, MI 49003-4010 
(269) 324-3000 

Case No.: 2014-260-CK 

Hon. John M. Donahue 

Robert J. Chasnis (P-36578) 
CHASNIS, DOGGER & GRIERSON, P.C. 
Attorneys for Def/Counter Plaintiffs 
155 North Plymouth Road (48638) 
P.O. Box 6220 
Saginaw, MI 48608-6220 
(989) 793-8300 

PLAINTIFF/COUNTER-DEFENDANT MEEMIC INSURANCE COMP ANY'S MOTION 
FOR SUJ.Vll\'IARY DISPOSITION PURSUANT TO MCR 2.116(C)(10) 

NOW COMES, Plaintiffl'Counter-Defendant Meemic Insurance Company, by and 

through its attorneys, KREIS, ENDERLE, H!IDGJNS & BORSOS, P.C., and herein requests that this 

Court grant Plaintiff/Counter-Defendant Meemic Insurance Company's Motion For Summary 

Disposition Pursuant To MCR 2.JJ6(C)(JO) and in suppmt states as follows: 

I. Defendant/Countel'-P!aintiff Justin Fortson ("Justin") was involved in an 

automobile accident on or around Septernbel' 18, 2009, resulting in an extended hospitalization 

and smious injuries. 
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2. Defendant/Counter-Plaintiffs Louise M. Fortson ("Louise") and Richard A. 

Fo1tson ("Richard") (collectively, the "Fo1tsons") were the Named Insureds under Policy 

Number PAP0632676 (the "Policy") with Meemic Insurance Company ("Meemic"). 

3. From approximately October 16, 2009 through the date of the Complaint, the 

Fortsons, who are Justin's parents, submitted executed Attendant Care Services Statements to 

Meemic every month, seeking payment for No-Fault PIP benefits, including 24/7 attendant care. 

4. During the time period that the Fortsons submitted the Attendant Care Services 

Statement, Justin was incarcerated for 233 days and in drug rehabilitation for another 78 days. 

5. For no less than 311 days, the Fortsons sought payment and were in fact paid for 

24/7 attendant care, even though Justin was not present in their home or under their 

supervision in any manner. 

6. Attendant care services are only compensable when services are actually 

"rendered," and payment for 24/7 attendant care related to supervision is not permitted when the 

supervised person is absent. See Douglas v Allstate Ins Co, 492 Mich 241,259; 821 NW2d 472 

(2012). 

7. Activities purportedly performed by the Fortsons when Justin was in jail or rehab, 

including talking with his attorneys and paying his bills, are services not for which the Fortsons 

could have sought payment for under the No-Fault Act and fmther are not services requiring 

24/7 attention. 

8. The Policy contains an express provision, allowing Meemic to void the Policy in 

its entirety when "any insured person had intentionally concealed or misrepresented any 

material fact or circumstance relating to ... any claim made under it." 

9. In submitting the Attendant Care Service Statements when Justin was not under 

their supervision, the Fortsons committed fraud on Meemic. 

Plai11/iff/Counter-Defe11dant Meemic Insurance Company's Motio11forSummary Disposition Pursuant to MCR 
2. JI 6(C)(I 0) 
Page 2 o/3 
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I 0. Meemic is pennitted to void the Policy and cease making any future payments to 

the Fortsons based on the plain language of the Policy and the actions of the Fortsons, 

11. Existing case law permits an insurer: to void a policy for uninsmed motorist 

benefits based on fraudulently submitted claims; to void a policy after payments have already 

been made to a third paiiy if there was fraud in the application for the insurance policy; and to 

refuse making payments under a policy based on fraudulently submitted claims, supporting 

Meemic's position that the Policy is void. See Cohen vAuto Club Ins Ass'n, 463 Mich 525,533; 

620 NW2d 840 (2001); Titan Ins Co v Hyten, 491 Mich 547; 817 NW2d 562 (2012); In Bahri v 

IDS Property Casualty Ins Co, No. 316869, 2014 WL 5066518 (Mich Ct App Oct 9, 2014) 

(approved for publication Dec 9, 2014). 

Wherefore, for the reasons set-fo11h above and as expanded upon in the attached Brief in 

Support, Plaintiill'Counter-Defendant respectfully asks this Court to grant this Motion and enter 

an order: (1) voiding the Policy; (2) terminating any firture liability to the Fortsons to make 

payments for Justin's care; (3) requiring the Fortsons to reimburse Meemic for fraudulently 

submitted Service Statements; and (4) granting any other relief as is equitable, including attorney 

fees and costs. 

Dated: April _z ., 2015 

Respectfully submitted, 
KREIS, ENDERU:, HDDGINS & 
BORSOS,P.C. 

By:~~'~~· 
Mark E. K1·{(J:_er (P35475) 
Robb S. Krueger (P66 l l 5) 
Stephen J. Staple (P77692) 
Attorneys for 
Plaintiff/Counter-Defendant 

Plnlnlif.{!Cmmter-I>efe111lrml Meemic Insurance Company's Mot/on for Summary Disposit/011 Pmwuant to MCR 
2. ll 6(C)(IO) 
Page3 of3 
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STATE OF MICHIGAN 

2ND CIRCUIT - BERRIEN COUNTY TRIAL COURT 
811 Port Street, St. Jqscph, MI 4908:i-l l 87 

(269) 983-7111 

MEEMIC INSURANCE COMPANY, 

Plaintiff/Counter-Defendant, 

vs. 

LOUISE M. FORTSON, RICHARD A. FORTSON, 
individually, and RICHARD A. FORTSON, as 
Conservator for JUSTIN FORTSON, 

Defendants/Counter-Plaintiffs, 

KREIS ENDHRLE HUDGINS & BORSOS P.C. 
BY: MARKE. KRETER (1'35475) 

ROBl3 S. KROEGER (P66 l 15) 
AUol'!ley for Plaintiff/Counter-Defondant MEEMIC 

Insurance Company 
l Michigan A venue, W r;;st 
Batlle Creek, Ml 49017 
(269) 966-3000 I mar/s.kreter@KreisEnderle.£Qm 

CHASNIS, DOGGER & GRIERSON, P.C. 
BY: ROBERT J. CHASNIS (P36578) 
Attorneys for Defendants/Countcr-

Plaintiffs Fortsons 
155 No1th Plymouth Road (48638); P.O. Box 6220 
Saginaw, MI 48608-6220 
(989) 793-8300 1.bcha@is@cdglaw.com ____ / 

Case No.: 2014-260-CK 

Hon. John M. Donahue (P38669) 

LA \V OFFICE OF JOSEPHS. HARRISON P.C, 
BY: JOSEPHS. HARRISON (1'30709) 
Co-Counsel for D.efendm1ts/Counter-

Plaintiff.~ Fortsons 
P.O. Box 6916 
Saginaw, MI 48608 
(989) 799-7609 ljll!@Joeharrisonlaw.cQm 

_DEI•'l~NDANTS/COUNTER-PLALNTIFFS' RESPONSE TO MEEMIC INSURANCE 
COMPANY'S l\10T10N FOR SUMMARY DISPOSITION PURSUANT TO MCR 
2.l16(C)(10) AND REQUJ<:ST FOR SUMMARY DISPOSITION 1Nl"AVOR OF 

DEFENDANTS/COUNTER-PLAINTIFFS PURSUANT TO MCR 2.1l6(I)(2) 

NOW COME the above-entitled Defendants/Counter-Plaintiffs, LOUISE M. 

FORTSON, RICHARD A. FORTSON, and JUSTIN FORTSON through his Conservator, 

RICHARD A. FORTSON, by and through their attorneys, CHASNIS, DOGGER AND 

CHASNJS, DOGOER & GRIERSON, P.C. P.O. BOX 6220 SAGINAW, MICHIGAN 48608 TEL. (989) 793-8300 
Page ! of 4 
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GRIERSON, P.C., and in response to MEEMIC Insurance Company's Motion for Summary 

Disposition stating as follows: 

1.) Defendants/Counter-Plaintiffs admit that Justin Fortson suffered severe traumatic 

brain injury on September 18, 2009 from an automobile accident. 

2.) Defendants/Counter-Plaintiffs Fortsons admit that Mr. and Mrs. Fortson (Justin's 

parents) were named insureds on the MEEMIC Insurance Company policy. 

3.) Generally admitted that J,ouise Fortson submitted attendant care services statements 

to MEEMIC Insurance Company precisely as she had been instructed by MEEMIC 

Insurance Company adjusters. 

4.) Denied for the reason that said allegations are untrue. In fact, upon information and 

belief, Justin Fortson had been sentenced to jail and/or drug rehabilitation by the 

Courts for a total of 94 days. 

5.) Denied for the reason that said allegations are untrue. Justin Fortson was 

incarcerated or ordered inpatient rehabilitation for 94 days, not 311 days as 

represented to this Court by MEEMIC Insurance Company; and further, for the 

reason that Justin Fortson, in fact, was being supervised by his parents as they 

continuously and on a daily basis monitored Justin's well-being and attended to his 

needs including taking of various medication primai'ily for preventing seizures. 

6.) Defendants/Counter-Plaintiffs respond by affirmatively representing to this Court 

that Justin's parents were attending to and attempting to supervise Justin as much as 

possible; and furthermore, despite the citation to Douglas v Allstate Insurance 

Company 492 Mich 241,259; 821 NW2d 472 (2012), MEEMIC Insurance Company 

has affirmed that attendant care services are payable pursuant to their policy and 

CHASNJS, DOGGER & GRJERSON, P.C. P.O. BOX 6220 SAGINAW, MICHIGAN 48608 TEL. (989) 793-8300 
Page2 of4 



Response to Motion for Summary Disposition

56a

R
E

C
E

IV
E

D
 by M

SC
 10/2/2019 7:50:13 PM

practice under certain circumstances such that the provider need not be actually 

present so long as someone is supervising the individual. (See deposition testimony 

of Meredith Valko, MEEMIC representative attached to Brief in Support.) 

7.) Defendants/Counter-Plaintiffs affirmatively respond by indicating that MEEMIC 

Insurance Company, through its adjusters, were well aware of the fact that Louise 

Fortson did not accurately understand the nature of attendant care services and the 

manner in which the forms were to be completed and also made payments to 

Richard Fortson as a provider, never having received any attendant care services 

forms from Richard Fortson. Contrary to MEEMIC Insurance Company's 

representation in this Motion and contrary to allegations set forth in MEEMIC's 

Complaint, MEEMIC Insurance Company made no attempts to correct the 

deficiencies and inaccuracies but instead encouraged and ratified the practices by 

Louise Fortson in the manner in which the forms were historically submitted. 

8.) Defendants/Counter-Plaintiffs affirmatively assert that MEEMIC Insurance 

Company has improperly terminated benefits to Justin Fortson, an incapacitated 

individual. (See deposition testimony of Meredith Valko, MEEMIC representative 

attached to Brief in Support.) 

9.) Denied for the reason that said allegations are untrue - MEEMIC Insurance 

Company has no evidence of any intent, willful or wanton misconduct, or 

misrepresentation, which would constitute fraud. (Verified by claims representative, 

Meredith Valko, at her deposition. See deposition testimony attached to Brief in 

Support.) 

10.) Denied for the reason that said allegations are untrue. 

CHASNIS, DOGGER & GRIERSON, P.C. P.O. BOX 6220 SAGINAW, MICHIGAN 48608 TEL. (989) 793-8300 
Pag.e 3 of 4 
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11.) MEEMIC Insurance Company misplaces the cited law. Those cases pertaining to 

voiding a policy based on fraud made by their own insured for uninsured motorist 

benefits at the time of an application for the issuing of a policy has no affect on 

their obligation to pay Personal Injury Protection Benefits for the traumatic brain

injured Justin Fortson under the circumstances existing in this case. 

WHEREFORE, Defendants/Counter-Plaintiffs respectfully request that this Court 

deny MEEMIC Insurance Company's requests, to find MEEMIC Insurance Company's 

claim frivolous based on the deposition testimony of MEEMIC's insurance adjusters, 

Cynthia Temple and Meredith Valko, to grant Summary Disposition in favor of 

Defendants/Counter-Plaintiffs, to award interest and attorney fees under Michigan's No

Fault Act, and hold that attendant care services benefits are due and owing. 

Dated this 6th day of August 2015. 

Respectfully submitted, 

Dated: August 6, 2015 
CHZ~~ON,PC 
nyf RO!T I. UIASNIS 

Dated: August 6, 2015 

Att6f-neys fr ~ da'.'.ts/~-~~~iffs Forts'.:1:~.-~ 

LAw~tclt-;F JOSEPHS. HARRISON P.C. 
BY\\ JOSEPHS. HARRISON (P30709) 
Co-\\,lounsel for Defendants/Counter-Plaintiffs F ortsons 

PROOF OF SERVICE 
The undersigned certifies that the foregoing 
instrument was served upnn all parties to the above 
cause to each of the Attorneys of Record herein at 
their res~ective addresses disclosed on the pleading 
this G" day of Au~ust 2015 . 

.2S_ US Mail Hand Delivered UPS Other 
E-mail FAX 

Signature: 

-------------------

CHASNTS, DOGGER & GRIERSON, P.C. P.O. BOX 6220 
Page 4 of 4 
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LAW OFFICES 

CHASNIS, DOGGER & GRIERSON, P.C. 
JOHN A, CHASNIS 

DAVlD G. DOGGER 

MARK GRIERSON 

ROBERT J. CHASNIS 

BRIGHAM C. BELL 

9236 

Clerk of the Trial Court 
Berrien County Trial Court 
811 Port Street 
St, Joseph, MI 49085-1187 

155 N. PLYMOUTH ROAD 

P.O. BOX 6220 

SAGINAW, MICHIGAN 48608 

August 6, 2015 

Via UPS Next Day Air 

RE: Meemic Insurance Company v Louise M. Fortson, Richard A. Fortson, 
individually, and Richard A. Fortson, as Conservator for Justin Fortson 
Case No: 2014-260-CK 

Dear Clei'k: 

Enclosed herewith for filing in the above-entitled matter, please find: 

TELEPHONE 

(989) 79 3-8300 

FACSIMILE 

(989) 793-8777 

L) Defendants/Counter-Plaintiffs' Response to MEEMIC Insurance Company's 
Motion for Summary Disposition Pursuant to MCR 2.116(C)(IO) and Request 
for Summary Disposition in Favor of Defendants/Counter-Plaintiffs Pursuant to 
MCR 2. l 16(I)(2) (with Proof of Service affixed); 

2.) Brief in Support of Defendants/Counter-Plaintiffs' Response to MEEMIC 
Insurance Company's Motion for Summary Disposition Pursuant to MCR 
2. ll 6(C)(l 0) and Request for Summary Disposition in Favor of 
Defendants/Counter-Plaintiffs Pursuant to MCR 2.116(1)(2) (with Proof of Service 
affixed); 

3.) Motion fee ($20.00). 

Thank you and please do not hesitate to contact me with any questions or comments. 

RJC:kk 
Enclosure(s) 

Sincerely, 

~~~ 
ROBERT J. CHASNIS 
bchasnis@cdglaw.com 

cc: f!lon. John M. Donahue (w/enc.; Via UPS Next Day Air with clerk's copy) 
v'Mark E. Kreter/Robb S. Krueger, Attorneys at Law (w/enc.; Via UPS Next Day Air) 

Joseph S. Harrison, Attorney at Law (w/enc.) 
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STATE OF MICHIGAN 

2ND CIRCUIT - BERRIEN COUNTY TRIAL COURT 
811 Port Street, St. Joseph, MI 49085-1187 

(269) 983-7111 

MEEMIC INSURANCE COMP ANY, 

Plain tiff/ Co un ter-D efendan t, 

vs. 

Case No.: 2014-260-CK 

Hon. John M. Donahue (P38669) 

LOUISE M. FORTSON, RICHARD A. FORTSON, 
individually, and RICHARD A. FORTSON, as 
Conservator for JUSTIN FORTSON, 

Defendants/Counter-Plaintiffs, 
I 

KREIS ENDERLE HUDGINS & BORSOS P.C. 
BY: MARKE. KRETER (P35475) 

ROBB S. KRUEGER (P66115) 
Attorney for Plaintiff/Counter-Defendant MEEMIC 

Insurance Company 
1 Michigan Avenue, West 
Battle Creek, MI 49017 
(269) 966-3000 I fiwrk. kreter@KreisEnderle.com 

CHASNIS, DOGGER & GRIERSON, P.C. 
BY: ROBERT J. CHASNIS (P36578) 
Attorneys for Defendants/Counter-

Plaintiffs Fortsons 
155 North Plymouth Road (48638); P.O. Box 6220 
Saginaw, MI 48608-6220 
(989) 793-8300 I bchasnis@cdglaw.com 

I 

LAW OFFICE OF JOSEPHS. HARRISON P.C. 
BY: JOSEPHS. HARRISON (P30709) 
Co-Counsel for Defendants/Counter-

Plaintiffs Fortsons 
P.O. Box 6916 
Saginaw, MI 48608 
(989) 799-7609 /jsh@ioeharrisonlaw.com 

BRIEF IN SUPPORT OF DEFENDANTS/COUNTER-PLAINTIFI?S' RESPONSE TO 
lVIEEMIC INSURANCE COMPANY'S MOTfON FOR SUMMARY DJSI>QSITION 

PURSUANT TO MCR 2.116(C)(10) AND REQUEST FOR SUMMARY DISPOSITION IN 
FAVOR OF DEFENDANTS/COUNTER-PLAINTIFFS PURSUANT TO l\1CR 2.116(1)(2) 

NOW COME the above-entitled Defendants/Counter-Plaintiffs, LOUISE M. 

FORTSON, RICHARD A. FORTSON, and JUSTIN FORTSON through his Conservator 

for RICHARD A. FORTSON, by and through their attorneys, CHASNIS, DOGGER AND 

CHASNIS, DOGGER & GRIERSON. P.C. P.O.' BOX 6220 SAGINAW. MICHIGAN 48608 TEL. (989) 793-8300 
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GRIERSON, P.C., and for their brief in response to MEEMIC Insurance Company's 

Motion for Summary Disposition states as follows: 

INTRODUCTION 

Justin Fortson did spend some time in jail and also spent about six weeks in drug 

rehabilitation during the time period that MEEMIC continued to pay attendant care services 

to Richard Fortson based on attendant care services forms that were completed by Justin's 

mother, Louise Fortson. Richard Fortson never submitted any attendant care services 

forms, yet he was paid by MEEMIC Insurance Company for caring for Justin 24 hours a 

day, seven days a week as a result of their son's brain injury. There was never any intent to 

deceive or commit a fraud on the insurance company by any of the Defendants (Exhibit A, 

pages 44, 55, 67-72). Exhibit B are copies of attendant care services forms submitted by 

Louise Fortson. No payments for attendant care services were made to Louise Fortson. All 

payments for attendant care services have been paid to Richard Fortson, even though 

Richard Fortson works at least 40 hours per week and sleeps about eight hours per day. 

This is customary for MEEMIC Insurance Company to handle attendant care services 

claims in this fashion. (Exhibit A, pages 29-31, 46-48, 76). As the Court can see, and as 

confirmed the claims adjuster for MEEMIC Insurance Company, there is no doubt that 

Louise Fortson did not understand how the attendant care services form works. The 

adjuster even acknowledged in her deposition that it is very clear from the file that Louise 

Fortson never attempted to describe the services provided, she just simply put "24" in 

every square on the form, dated it, and signed it. (Exhibit A, pages 29-30, 44, 67.) This is 

.what Louise Fortson was told to do from the inception and MEEMIC Insurance Company 

kept paying without question and with no other instructions. In fact, there came a time 

CHASNIS, DOGGER & GRIERSON, P.C. P.O. BOX 6220 SAGINAW, MICHIGAN 48608 TEL. (989) 793-8300 
Page2 of J9 
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when Louise Fortson was faxing these forms to MEEMIC by simply changing the date of 

the form and submitting it again each month. MEEMIC even got ahead of themselves and 

were paying attendant care services for a month in advance - another indication that Louise 

Fortson simply did not know what she was doing. Louise Fortson has Lupus, she has had 

many major surgeries including hip replacements, knee surgeries, abdominal and intestinal 

surgeries, she has suffered from strokes, spinal defects, and takes a great deal of 

medication. She is a rather unsophisticated and nneducated lady who drove a school bus 

nntil she had to retire due to her physical ailments just prior to her son suffering the open 

head injury with life-threatening swelling of the brain and leaving him with a mentality of 

a 12 to 14 year old. Louise dropped out of school in the ninth grade. Her grades in school 

were poor. 

Claims adjuster, Cynthia Temple, told Louise Fortson that all she had to do was put 

"24" in each box on the attendant care services form, sign it, date it, and fax it to her, 

which Louise did every month. There was never any explanation and no instruction sheet. 

Often times the number of days on the form did not match the number of days in the 

month. MEEMIC just made the adjustment. There was never any explanation and no 

instruction sheet. (Louise would not have understood the instruction sheet anyway.) It 

should also be noted by the Court that MEEMIC Insurance Company, under the Michigan 

Automobile No-Fault Act, offered to pay and Richard and Louise Fortson accepted 

payment of $11.00 per hour, 24 hours per day, seven days a week for attendant care 

services if Justin would be cared for by his parents in their home rather than pay an 

institution to care for their son. Counsel for Fortsons attended a visit to Hope Network in 

Grand Rapids with Justin Fortson and Louise Fortson approximately October 2009. Hope 

CI-JASNJS, DOGGER & GRIERSON, P.C. P.O. BOX 6220 
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Network was ready to take Justin as an inpatient on the recommendation of Neurologist 

Cynthia Pareigis at that time. There is no dispute that Justin has been ordered 24 hour per 

day attendant care services. He simply cannot be left alone at any time because he is a 

danger to himself and others as a result of brain damage. This is why Justin got into trouble 

with the law, which will be discussed later. It is also important to note that Richard Fortson 

has been appointed conservator for his son, Justin, by the Berrien County Probate Court 

upon a finding that Justin is a legally incapacitated individual. MEEMIC Insurance 

Company has paid 24 hour care to Richard Fortson even though the requests for payment 

were made by Louise Fortson. Richard Fortson has a 40 hour per week job and the 

insurance adjusters at MEEMIC Insurance Company acknowledge that that does not create 

a problem. They understand and know that Richard Fortson and Louise Fortson have to 

sleep and that Richard is away at his job 40 hours per week and that on occasion others 

would be assisting with the supervision. It is sufficient for MEEMIC to know that Justin 

needs 24 hour care and supervision for them to simply write a check to Richard Fortson 

based on Louise's form. (Exhibit A, pages 23, 29-30, 46-48.) 

MEEMIC Insurance Company is asking this Court to terminate benefits to Justin 

Fortson. Clearly, Justin Fortson made no misrepresentation or defrauded MEEMIC 

Insurance Company. They, in fact, paid no attendant care services benefits to Justin 

Fortson. The "providers" of the attendant care services are Louise and Richard for the most 

part. The way MEEMIC set it up is that they would make the payments to the conservator, 

Richard Fortson, and Louise would send them the paperwork. If MEEMIC was paying an 

agency like Hope Network to take care of Justin, they would have been paying at least 

three times the amount they were paying Richard Fortson (confirmed by Meredith Valko at 

CHASNIS, DOGGER & GRIERSON, P.C. P.O. BOX 6220 SAGINAW, MICHIGAN 48608 TEL. (989) 793-8300 
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her deposition). (Exhibit A, page 62-64). MEEMIC saved a lot of money by contracting 

with Louise Fortson at $11.00 per hour to keep Justin at home. Predictably, Mr. and Mrs. 

Fortson were not as well equipped to take care of their traumatic brain injured son as they 

had hoped. They have learned a lot over the last few years unfortunately for sure and that is 

discussed more in the factual portion of this summary. 

FACTUAL SUMMARY 

On September 18, 2009, Justin Fortson was sitting on the back of a friend's car. He 

and a group of other kids, generally ages 16 or 17, were goofing around on Highland 

Avenue in St. Joseph, Michigan. The kids started pushing the car and the driver of the car 

started the engine and starting driving with Justin on the trunk. Justin, while trying to hang 

on, fell off while the car went around a corner and Justin struck the side of his head on the 

pavement. Justin suffered an open head injury. He was on life support for an extended 

period of time with severe brain damage. (Attached as Exhibit C is a photo of Justin at the 

intensive care unit.) He has a portion of his skull removed above his ear on the right side of 

his head and he has a persistent tumor that continues to put pressure on his brain. He has 

permanent severe traumatic brain injury resulting in his need for constant supervision. His 

doctors have prescribed 24 hour care, seven days per week which is undisputed by 

MEEMIC Insurance Company. MEEMIC Insurance Company seeks to have their policy 

cancelled such that they would no longer be responsible for Personal Injury Protection 

benefits owed for the benefit of Justin Fortson, claiming that his parents have committed a 

fraud and intentionally tried to steal money from MEEMIC Insurance Company. It is 

simply untrue and MEEMIC knows it. MEEMIC insurance adjusters have testified that 

CHASNIS, DOGGER & GRIERSON, P.C. P.O. BOX 6220 SAGINAW, MICHIGAN 48608 TEL. (989) 793-8300 
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they have no evidence of any intentional attempt to mislead or defraud the msurance 

company. (Exhibit A, pages 44, 51, 66-72.) 

Louise Fortson is disabled as a result of her own medical issues. She has suffered 

strokes causing her mental and physical difficulties. She has defects in her spine. She has 

Lupus. She has had hip replacements and knee problems apparently related to serious 

arthritic problems. She has had surgeries related to intestinal issues. Louise will be present 

at the time of hearing on this Motion for Summary Disposition in Order for the Court to 

attempt to get an understanding of her ability to comprehend issues of insurance coverage 

and the nature of attendant care services and what the coverage is intended to cover. She 

left school in the ninth grade with failing grades. MEEMIC Insurance Company has never 

had any discussions or contact with Richard Fortson. None of the adjusters have ever met 

any of the Fortsons in person. 

Since Justin returned home the hospital, Louise Fortson has been unable to sleep in 

her bed. She has a La-Z-Boy chair that she has placed in front of her son's bedroom door 

because Justin regularly awakes at night. He has dreams, he has nightmares, and he does 

not have complete control of his bladder or his bowels. His bed has to be changed due to 

both urinating and defecation in his bed on occasion. Even during the daytime Justin loses 

control of his bladder and his bowel requiring that Louise help clean him up. Justin suffers 

from seizures. Their neurologist, Dr. Ward, has reported that Justin suffers seizures on an 

average of approximately every seven minutes. These are largely undetectable, however, it 

is not unusual for him to have more than one major seizure where he loses consciousness 

and falls to the ground convulsing uncontrollably. He takes high doses of anti-seizure 

medication. 

CHASNIS, DOG GER & GRIERSON, P.C. P.O. BOX 6220 SAGINAW, MICHIGAN 48608 TEL. (989) 793-8300 
Page 6 of 19 



Response to Motion for Summary Disposition

65a

R
E

C
E

IV
E

D
 by M

SC
 10/2/2019 7:50:13 PM

There is simply no question that Justin has severe cognitive deficits. Counsel for 

MEEMIC Insurance Company has attempted to minimize Justin's problems by referring to 

the bizarre postings on Facebook and the fact that Justin has been involved with alcohol 

and drugs. Even MEEMIC Insurance Company's adjuster, Meredith Valko, admitted that a 

traumatic brain injured person's susceptibility to trouble with the law including drugs and 

alcohol is "predictable". (Exhibit A, pages 27, 49.) 

Justin Fortson has severe behavioral disorder from his traumatic brain injury 

including typical sequelae like impulsivity, poor judgment, lack of appreciation of the 

significance of certain issues like safety issues, and is easily influenced. His mentality has 

been compared to that of a 12 to 14 year old. He has difficulty tying his shoes. He is easily 

persuaded. He has very few friends although many people come to Justin and call him their 

friend. Justin has been in a lot of trouble because he is easily persuaded and thinks people 

are his friends when they are not. Mr. and Mrs. Fortson had to put an alarm on their house 

because Justin was sneaking out of the house to be with his "friends". He was escaping 

from the home, not because Mr. and Mrs. Fortson were not trying. Again, Richard Fortson 

had a 40 hour per week job and Louise's abilities are limited unfortunately by her own 

health conditions. They have come a long way toward being able to control Justin, partly 

because Justin is becoming more manageable with time. Even after they put the alarm on 

their house, Justin did, in fact, escape on occasion and they were forced to go back and get 

a second alarm on their house which virtually goes off if any door or window is opened in 

the house. This family's life has been turned upside down. Justin was befriended by a 

group of young men who stole things from Justin. He has had cell phones stolen and video 

game consoles stolen. He has had televisions stolen from him by his friends. Some of his 

CHASNIS, DOGGER & GRIERSON, P.C. P.O. BOX 6220 SAGINAW, MICHIGAN 48608 TEL. (989) 793-8300 
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"friends" used Justin's parent's garage to make meth and Justin ended up being charged 

along with them for possession of meth amphetamine. A young lady befriended Justin and 

introduced him to heroin. Justin spent time in drug rehab. Justin has a sister with nursing 

background and a brother-in-law who is a paramedic who have tried to assist in controlling 

Justin and getting him to appreciate his need to reject these people who are not really his 

friends. Justin does not understand. The vulgarity and repulsive postings on Facebook is a 

product of the traumatic brain injury and MEEMIC Insurance Company and its lawyers 

should be ashamed to present these distasteful pieces of "evidence" to the Court as a basis 

for terminating a brain injured individual's benefits. 

LAW 
MCR2.116 (C)(lO) 

The Michigan Supreme Court defined the legal standard for motions brought 

pursuant to MCR 2. l 16(C)(l0) in Smith v Global Life Ins Co, 416 Mich 446, 454-455, 455 

at fn.2 (1999) and in Maiden v Rozwood, 461 Mich 109, 120-121 (1999). The motion tests 

whether evidentiary support exists for the claims made or defenses raised by the non

moving party. In Rozwood, supra, the Supreme Court stated: 

A motion under MCR 2. ll 6(C)(l 0) tests the factual sufficiency 
of the complaint. In evaluating a motion for summary disposition 
brought under this subsection, a trial court considers affidavits, 
pleadings, depositions, admissions, and other evidence submitted 
by the parties, MCR 2. l l 6(G)(5), in the light most favorable to 
the party opposing the motion. Where the proffered evidence 
fails to establish a genuine issue regarding any material fact, the 
moving party is entitled to judgment as a matter of law. MCR 
2.116(C)(10), (G)(4). 461 Mich at 119-120. (Citations omitted). 

The evidence produced by both parties in order to set forth or rebut a motion for summary 

disposition is set forth in MCR 2. l 16(G)(6) which provides: 

CHASNIS, DOGGER & GRIERSON, P.C. P.O. BOX 6220 SAGrNA W, MICHIGAN 48608 TEL. (989) 793-8300 
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(6) . Affidavits, depositions, admissions and documentary 
evidence offered in support of or in opposition to a motion based 
on subrule (C)(l)-(7) or (10) shall only be considered to the 
extent that the content or substance would be admissible as 
evidence to establish or deny the grounds stated in the motion. 

The moving Rarty bas the initial burden of sum2orting its position by evidence that is 

admissible if a trial of the case is required. Smith, supra, 460 Mich at 454-455 and 

Rozwood, supra, 461 Mich at 119-121. This claim may not be made by the mere allegations 

or denials of the moving party or its attorney. The moving party cannot support this claim 

by its pleadings. MCR 2.116(C)(4). The moving party must, by affidavit, or otherwise, 

support their motion and cannot rely on mere allegations of its attorney. In this motion, 

Defendant has submltted only the unsupported allegations of its attorney. For this reason, 

Defendant's motion must be denied as Defendant has not met its burden of proof. 

Additionally, when reviewing motions brought under MCR 2116(C)(IO), the Court 

must be careful not to substitute a summary hearing for a trial. Partich v Muscat, 84 Mich 

App 724 (1978). The Summary Disposition rule must be strictly construed by the Court. 

See, Doe v Osceola Twp, 84 Mich App 514 (1978). Further, the Court must not make 

determinations of fact. See, Schram v Chambers, 79 Mich App 248 (1977); and Baker v 

City of Detroit, 73 Mich App 67 (1976). When evidence before the Court is incomplete or 

disputed, the matter should not be decided summarily. See, Oliver v St. Clair Metal 

Products Co, 45 Mich App 242 (1973); and Renfroe v Higgins Rack Coating & Mfg Co, 

Inc, 17 Mich App 259 (1969). The Court must review the evidence presented in a light 

most favorable to the non-moving party and when reasonable minds might differ as to the 

outcome, the Court must deny the motion. See, Rozwood, supra; Quinto, supra, 451 Mich at 

CHASNIS, DOGGER & GRIERSON, P.C. P.O. BOX 6220 SAGINAW, MICHIGAN 48608 TEL. (989) 793-8300 
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362-363; Bertrand v Alan Ford, Inc, 449 Mich 606, 617-618 (1995); and Jackson Lib v 

Jackson Cty #1, 146 Mich App 392 (1985). 

The Court must give the benefit of any reasonable doubt to the non-moving party 

and grant a motion only if it is impossible for the claim to be supported at trial because of a 

deficiency that cannot be overcome. See, Peterjish v Frantz, 168 Mich App 43, 48-49 

(1988); and Struble v Lack Industries, Inc, 157 Mich App 169, 172-73 (1986); Huff, supra; 

Partrich, supra; Adas v Ames Color-Tile, 160 Mich App 297, 300 (1987); Bob v Holmes, 78 

Mich App 205 (1977); and Rizzo v Kretschmer, 389 Mich 363 (1973). 

MICHIGAN NO-FAULT ACT 

The Michigan No-Fault Act is a compulsory insurance system that requires most 

motorists operating motor vehicles in Michigan to purchase mandatory no-fault coverage or 

face fine or imprisonment. See, MCL 500.3101 (!). No-fault coverage, unlike uninsured 

motorist coverage, is mandatory and required by the terms of the Michigan No-Fault Act. 

The Legislature has chosen to require every Michigan No-Fault Insurance policy to contain 

Personal Protection Insurance coverage. In Rohlman v Hawkeye - Security Ins. Co, 447 

Mich 520, 524-525 (1993) the Michigan Supreme Court noted that when the provisions of 

an insurance contract are mandated by statute, the statute applies to control the rights and 

limitations of the coverage required by statute. The entitlement to Personal Protection 

Insurance benefits is statutory and not contractual. Harris v ACIA, 494 Mich 462, 472 

(2013); MCL 500.3101(1), MCL 500.3107, and MCL 500.3114(5). 

The Michigan No-Fault Insurance Act should be construed liberally as it is remedial 

in nature. Putkamer v TransAmerica Ins Corp of Amer, 454 Mich 626, 631 (1997). This 

rule of construction is intended to apply to payment of benefits to injured parties who were 

CHASNIS, DODGER & GRIERSON, P.C. P.O. BOX 6220 SAGINAW, MICHIGAN 48608 TEL. (989) 793-8300 
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intended to benefit from the adoption of the No-Fault Legislation. The Act should be 

broadly construed to effectuate coverage. McMullen v Motors Ins Corp, 203 Mich App 102, 

107 (1993). The Act provides that an insurer is liable to pay benefits for accidental bodily 

injury arising from the operation, ownership or use of a motor vehicle as a motor vehicle. 

See, Douglas v Allstate, 492 Mich 241 (2012); and MCL 500.3105. Personal Protection 

Insurance is a mandatory coverage required by MCL 500.3101(1) and are provided 

regardless of fault. MCL 500.3107(l)(a) establishes medical benefits that an insurer must 

provide within the mandatorily required insurance coverage. It is Justin Fortson's medical 

benefits Plaintiff/Counter-Defendant wishes to avoid. 

Section 3107(l)(a) requires: 

(1) Except as provided in subsection (2), personal protection 
insurance benefits are payable for the following: 

(a) Allowable expenses consisting of all reasonable 
charges incurred for reasonably necessary products, 
services and accommodations for an injured person's 
care, recovery, or rehabilitation. 

The Michigan Supreme Court has instructed that each portion of §3107(1)(a) must 

be considered separately and thus "care, recovery and rehabilitation" each must be applied 

independently. Douglas v Allstate, supra, 492 Mich at 259-260; and Griffith v State Farm, 

471 Mich 521 (2005). The Court has held that expenses for "recovery" or "rehabilitation" 

are costs expended to bring an insured to a condition of health or ability to resume pre

injury life. Douglas, 492 Mich at 259-260. Expenses for "care" are to be more broadly 

construed " ... to encompass anything that is reasonably necessary to the provision of a 

person's protection or charge." Griffith, supra, 471 Mich 534; and Douglas v Allstate, 

supra, 492 Mich at 260-261. "Care" is broader than "recovery and rehabilitation" and may 

CHASNIS, DOGGER & GRIERSON, P.C. P.O. BOX 6220 
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include expenses that may not restore a person to his/her pre-injury state. Griffith, supra, 

471 Mich 535; and Douglas v Allstate, supra, 492 Mich at 260-261. In this case MEEMIC 

has not produced any admissible evidence challenging Justin Fortson's need for medical 

services. The only medical evidence existing supports Justin's need for continued 

treatment. Even MEEMIC's claims adjuster testified that she recognized Justin's continued 

need for medical treatment. (Exhibit A, pages 23-27, 30-40, 45, 48.) 

THE BENEFITS AT ISSUE ARE MANDATORILY REQUIRED BY 
THE MICHIGAN NO-FAULT ACT 

The Michigan No-Fault Act is a compulsory insurance system where the Legislature 

has required the mandatory purchase of specific benefits. The benefits Plaintiff/Counter

Defendant wishes to end are among the insurance coverages the Legislature chose to make 

mandatorily required through MCL 500.3101(1) and MCL 500.3107 of the No-Fault Act. 

MCL 500.3112 provides that: 

Personal protection insurance benefits are payable to or for the 
benefit of an injured person ... 

In the instant case the benefits at issue were not paid to Justin Fortson, but were paid 

directly to Richard Fortson for the benefit of Justin Fortson. Plaintiff/Counter-Defendant 

does not argue or offer any proof that Justin Fortson was involved in the alleged fraudulent 

activities. The allegations of Plaintiff/Counter Defendant focus completely on the actions 

of Louise and Richard Fortson, but seek to punish Justin. It is the medical mandatory 

benefits required by the Michigan No-Fault Act that Plaintiff/Counter Defendant seeks to 

bar. MCL 500.3112 requires that Justin's medical benefits are payable to him. The statute 

does not provide or allow a claim against Mr. and Mrs. Fortson to extinguish or limit in any 

way other medical benefits due their son. 

CHASN!S, DOGGER & GRIERSON, P.C. P.O. BOX 6220 SAGINAW, MICHIGAN 48608 TEL. (989) 793-8300 
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The Michigan Legislature has set forth specific provisions in the Michigan No-Fault 

Act to limit and/or disqualify mandated no-fault benefits. At no point in the Michigan No

Fault Insurance Act did the Legislature allow an innocent insured's Personal Protection 

Insurance benefits to be limited by alleged misrepresentation and fraudulent activity by 

another insured. Several of the limitations that the Legislature has chosen to place upon no

fault coverage are contained within MCL 500.3106 (Parked Vehicle and Worker's 

Compensation Exclusion) and MCL 500.3145 (the I year Statute of Limitations). MCL 

500.3113 sets forth specifically activities that the Michigan Legislature has chosen to 

disqualify an injured person's right to Personal Protection Insurance benefits. Again, no 

portion of §3113 provides for an innocent insured to lose his/her Personal Protection 

Insurance benefits due to miscondnct by a co-insured. 

The Michigan Legislature provided in MCL 500.3112 a means that would allow an 

insurance company or any other interested person or organization to come to court and to 

answer doubts that may exist about the proper persons to receive payments and/or the 

proper apportionment amount of persons entitled to payment. The provision provides, in 

part: 

If there is doubt about the proper person to receive the benefits 
or the proper apportionment among the persons entitled 
thereto, the insurer, the claimant or any other interested person 
may apply to the circuit court for an appropriate order. The 
court may designate the payees and make an equitable 
apportionment, taking into account the relationship of the 
payees to the injured person and other factors as the court 
considers appropriate. 

Thus if there is question concerning a person's right to payment, any interested 

party could seek answer or protection in the Circuit Court. Plaintiff/Counter-Defendant 

may seek to test Mr. and Mrs. Fortson's right to receive payment under this provision. This 

CHASNIS, DOGGER & GRIERSON, P.C. P.O. BOX 6220 SAGINAW, MICHIGAN 48608 TEL. (989) 793-8300 
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provision does not allow Plaintiff/Counter-Defendant to test Justin's medical benefits 

because of his parents' conduct. 

The rules of statutory construction apply to the application of the Michigan No

Fault Insurance Act as it relates to Plaintiff/Counter-Defendant's motion. When 

interpreting a statute, the Court must first and foremost give affect to the intent of the 

Legislature. Ferguson v Pioneer State Mut Ins Co, 273 Mich App 47, 51 (2006); Trye v 

Michigan Veteran's Facility, 451 M_ich 129, 135 (1996); People v Hawkins, 181 Mich App 

393, 396 (1989); and Joy Management Co v Detroit, 176 Mich App 722, 730 (1989). The 

Court must ascertain the legislative intent that may be inferred from the statutory language. 

Satelo v Grant Twp., 470 Mich 95, 100 (2004). The first criterion in determining intent is 

the specific language of the statute. Saint George Greek Orthodox Church v Laupmani 

Assoc, 204 Mich App 278, 282 (1994); and Hawkins, supra at 396. The Legislature is 

presumed to have intended the meaning it plainly expressed. Trye, supra; and Fraiser v 

Model Coverall Service, Inc, 182 Mich App 741, 744 (1990). Courts may not speculate 

with respect to the probable intent of the Legislature beyond the words expressed in the 

statute. People v Breidenbach, 489 Mich 1, 10 (2011); and Mich Ed Assn 'n v Secretary Of 

State (On Rehearing), 489 Mich 194,218 (2011). If the plain and ordinary meaning of the 

statute is clear, judicial construction is normally neither necessary nor permitted. Koentz v 

Ameritech Services, Inc, 466 Mich 304, 312 (2002); Trye, supra; and Nat'! Exposition Co v 

Detroit, 169 Mich App 25, 29 (1988). 

The Michigan Legislature set forth its intentions concerning limitation and 

disqualifications allowed with regard to an innocent insured' s claim for Personal Protection 

Insurance benefits. The Legislature did not provide for the relief requested by the 

Cl-lASNIS, DOGGER & GRIERSON, P.C. P.O. BOX 6220 SAGINAW, MICHIGAN 48608 TEL. (989) 793-8300 
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Plaintiff/Counter-Defendant. The Court cannot assume that for some reason this was an 

oversight. Nowhere in the Act is there any suggestion that the Legislature intended to allow 

the termination of statutorily mandated no-fault benefits held by an innocent insnred based 

upon the misconduct of another insured. The Insurance Companies' request for a 

termination of Justin Fortson's Personal Protection Insurance benefits should be denied. 

THE CASES CITED BY PLAINTIFF/COUNTER-DEFENDANT DO NOT SUPPORT 
TERMINATION OF JUSTIN FORTSON'S NO-FAULT BENEFITS. 

The cases cited by Plaintiff/Counter-Defendant do not support its claim that it 

should be allowed to cancel an innocent third-parties' No-Fault benefits because of the 

fraudulent conduct of another insured. For example, Cohen v ACIA, 463 Mich 525 (2001) 

allowed the voiding of an uninsured motorist claim because the coverage was not 

mandatory coverage. 463 Mich at 530. The Court specifically stated: 

... mindful of the great protection that the Legislature and this 
Court have provided for the no-fault benefits required by statute, 
we need not decide today the full extent to which the disputed 
clause, if applicable, could void the policy. We need only decide 
whether it can void uninsured motorist coverage ... Id. 

The instant case does not involve non-mandatory uninsured motorist coverage and thus 

Cohen does not apply. 

Similarly, Bahri v IDS Property Casualty Ins. Co, COA Docket No. 316869 

(Decided 10/9/14) (approved for publication 12/9/14) (Exhibit .E) does not apply in the 

instant case. Bahri did not involve an innocent insured, but rather involved fraud 

committed by the insured. The decision was based on the insured's fraudulent conduct not 

the fraudulent conduct of other persons. These facts are different than the facts of the 

instant case where Justin Fortson did not commit any fraudulent act and the 

CHASN[S, DOGGER & GRfERSON, P.C. P.O. BOX 6220 SAGfNAW, MICHIGAN 48608 TEL. (989) 793-8300 
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Plaintiff/Counter-Defendant seeks to deny Personal Insurance Benefits to an innocent 

party. Bahri does not apply in the instant case. 

Plaintiff/Counter-Defendant cites Titan v Hyten, 491 Mich 547 (2012) as a case that 

supports its position. In Titan, the Court held that an excess insmer could avail itself of the 

equitable remedy of reformation to avoid liability under an insurance policy on the grounds 

of fraud, even where the fraud was easily ascertainable and the claimant was a third-party 

as long as the remedies are not prohibited by statute. Id at 550, 554, 558, 571. The Court 

made no finding that applied to no-fault insurance benefits that are mandated by statute. 

The Court noted: 

Insurance policies are contracts and, in the absence of an 
applicable statue, are 'subject to the same contract construction 
principles that apply to any other species of contract.' Id. at 461. 
As this Court noted in Rohlman v Hawkeye-Security Ins Co, 442 
Mich 520, 525 n 3; 502 NW2d 310 (1993), quoting 12A Couch, 
Insurance, 2d (rev ed), §45:694, pp 331-332, 

[the insurance J policy and the statutes related 
thereto must be read and construed together as 
though the statutes were a part of the contract, 
for it is to be presumed that the parties 
contracted with the intention of executing a 
policy satisfying the statutory requirements, and 
intended to make the contract to carry out its 
purpose. 

Thus, when a provision in an insurance policy is mandated by 
statute, the rights and limitations of the coverage are governed 
by that statute. See Rohlman, 442 Mich at 524-525 (holding that 
because personal injury protection benefits are mandated by 
MCL 500.3 l 05, that statute governs issues regarding an award of 
those benefits). On the other hand, when a provision in an 
insurance policy is not mandated by statute, the rights and 
limitations of the coverage are entirely contractual and construed 
without reference to the statute. See Rory, 473 Mich at 465-466 
(holding that because uninsured-motorist coverage is optional 
and not mandated by statute, 'the rights and limitations of such 
coverage are purely contractual and construed without reference 
to the no-fault act'). Id. at 554. 

CHASNIS, DOGGER & GRIERSON, P.C. P.O. BOX 6220 SAGINAW, MICHIGAN 48608 TEL, (989) 793-8300 
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A case that did consider an insurer's attempt to void the Personal Protection 

Insurance benefits of an innocent third party was State Farm Mut Automobile Co v QBE Ins 

Corp., et al, COA Docket No's. 319709 & 319710 (Decided 2/19/15) unpublished (Exhibit 

D). In this case, the Court of Appeals held that Titan, supra, did not apply to allow an 

insurer to void Personal Protection Insurance benefits of an innocent third-party. Thus, the 

Court of Appeals denied the specific claim Plaintiff/Counter-Defendant has made against 

Justin Fortson's statutorily mandated Personal Protection Insurance benefits. This case 

should be applied in the instant case and Plaintiff/Counter-Defendant's Motion should be 

denied. 

CONCLUSION 

Attached and marked hereto as Exhibit F is a letter from Susan Rumford at Hope 

Network. Recently, Hope Network was contacted hoping that they would accept Justin 

Fortson in-patient based on the recommendations made by Dr. Cynthia Pareigis (Exhibit 

G) and based upon the circumstance that they would get paid when this litigation is 

finalized. Because of the fact that MEEMIC Insurance Company has alleged fraud and are 

seeking to terminate any future coverage, Hope Network has refused to accept Justin at 

their agency. Frankly, Louise and Richard Fortson are better equipped now to take care of 

Justin than they were back in 2009, and they, in fact, have been doing that without incident 

for quite a long time. Louise and Richard have learned to manage Justin in their home. 

They, in fact, are owed $96,360.00 for attendant care services dating from September 1, 

2014 through the present. (For purposes of this Motion, calculation is made through August 

CHASN!S, DODGER & GRIERSON, P.C. P.O. BOX 6220 SAGINAW, MICHIGAN 48608 TEL. (989) 193-8300 
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30, 2015.) If credit is afforded for the 94 days that MEEMIC Insurance Company believes 

was an overpayment, balance owed is $71,544.00. There is no question that attendant care 

has actually been rendered by Mr. and Mrs. Fortson in their home. Meredith Valko testified 

that she knows of no other days other than those 94 days set forth in the Complaint where 

Justin was not present in their home with his parents. (Exhibit A, page 68.) These are the 

days that MEEMIC believes Justin was in jail or rehabilitation. Contrary to MEEMIC 

Insurance Company's lawyer's statement at page 18 of their brief that Louise was "lying", 

Meredith Valko, the adjuster for MEEMIC testified that she has no evidence that Louise 

nor Richard, nor Justin, intended to defraud, intended to steal, engage in willful and wanton 

activity, or otherwise committed a fraud. (Exhibit A, page 44, 51, 66-72.) She simply 

terminated Personal Injury Protection Benefits because Richard Fortson accepted the 

checks. In fact, Richard Fortson never sent a request to MEEMIC. His wife, Louise, 

directed the attendant care services forms based on the instructions given by Cynthia 

Temple and as had been certified, ratified, and accepted by MEEMIC Insurance Company 

since 2009 ! MEEMIC Insurance Company was well aware by the receipt of the forms that 

Louise was not well versed in how the forms were supposed to be prepared. They were 

deficient and incomplete but MEEMIC paid anyway. Louise Fortson simply did not know 

what attendant care services are and was told by the insurance company that they would 

pay her $11.00 an hour, 24 hours per day, seven days a week to take care of their son. 

MEEMIC Insurance Company was avoiding paying three to four times that much money to 

an agency like Hope Network. Hope Network instructed the Fortsons that Justin could not 

be kept there against his will and if he did not want to go there he could walk out any time. 

Justin told his mother, that if she dropped him off at Hope Network, he would kill himself. 

CHASNIS, DOGGER & GRIERSON, P.C. P.O. BOX 6220 SAGINAW, MICHIGAN 48608 TEL. (989) 793-8300 
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Dr. Cynthia Pareigis put in her office notes that she was pretty sure that if Justin was 

placed in an agency like Hope Network tliat he would "elope". (Exhibit H.) 

Dated this 6th day of August 2015. 

Respectfully submitted, 

Dated: August 6, 201=--5 ___ _ 
-=.;7-!:~~~~~~--···-.--.---

CH SNIS, OGGER & GRIERSON, P.C. 
BY: R(i)B ,RT J. CHASNIS 

Dated: August 6, 2015 

~ tome ,s for efondants/Cotuitg:-.!'JiunliffsJ:'ortsons 
1<=~-1---"__...------··" 

i\:.FI~.., OF]OSEPH S. HARRISON P.C. 
JOSEPHS. HARRlSON (P30709) 

o.unsel for Defendants/Counter-Plaintiffs Fortsons 
~----------------------------~ 

PROOF OF SERVICE 
The undersigned certifies that the foregoing 
instrument was served upon all parties to the above 
cause to each of the Attorneys of Record herein at 
their resf,ective addresses disclosed on the pleading 
this 6 ' day of AU\}US! 2015. 

X US Mail Hand Delivered UPS Other = E-mail = Fed Express = FAX 

Signatur~~'-
Kimbe'r!K • uffn 

----.. --····--- ---
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MEEMICINS.CO.v.FORTSON DEPOSITION OF MEREDITH VALKO 

STATE OF MICHIGAN 

IN THE CIRCUIT COURT FOR THE COUNTY OF BERRIEN 

MEEMIC INSURANCE COM.PANY, 

Plaintiff, 

V 

LOUISE M. FORTSON, RICHARD A. 
FORTSON, Individually, and 
RICHARD A. FORTSON, as 
Conservator for JUSTIN FORTSON, 

Defendant. 
I 

File No. 2014-260-CK 

HON. JOHN M. DONAHUE 

DEPOSITION OF MEREDITH VALKO 

Pagel 

Taken by the Defendants/Counter-Plaintiffs on the 19th day 

of June, 2015, at 1685 North Opdyke Road, Auburn Hills, 

Michigan, at 9:00 a.m. 

APPEARANCES: 

For the Plaintiffs/ 
Counter-Defendants: 

For the Defendants/ 
Counter-Plaintiffs: 

For the Defendants/ 
Counter-Plaintiffs: 

MR. ROBBS. KRUEGER (P66115) 
Kreis Enderle Hudgins & Borsos, P.C. 
1 Michigan Avenue, West 
Battle Creek, Michigan 49017 
(269) 966-3000 

MR. ROBERT J. CHASNIS (P36578) 
Chasnis, Dagger & Grierson, P.C. 
155 North Plymouth Road 
P. 0. Box 6220 
Saginaw, Michigan 48608 
(989) 793-8300 

MR. JOSEPHS. HARRISON (P30709) 
Law Office of Joseph S. Harrison, P.C. 
P. 0. Box 6916 
Saginaw, Michigan 48608 
(989) 799-7609 

~;.~!;~[::!i~li£{!!!!1 
800-632-?.720 
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MEEMICINS.CO.v.FORTSON 

1 RECORDED BY: Melynda C. Jardine, CER 7536 
Certified Electronic Recorder 

2 Network Reporting Corporation 
Firm Registration Number 8151 

3 1-800-632-2720 
4 
5 
6 
7 
8 
9 

10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 

DEPOSITION OF MEREDITH VALKO 

1 Auburn Hills, Michigan 

2 Friday, June 191 2015 - 9:35 a.m. 

3 REPORTER: The court Rules require me to state 

4 that Network Reporting has agreed to provide.court reporting 

S services to the Defendant's Attorney at an agreed-upon rate. 

6 Do you solemnly swear or affirm that the testimony 

7 you're about to give will be the whole truth? 
8 MS. VALKO: I do. 

9 MEREDITH VALKO 

1 O having been called by the 

11 Defendants/Counter-Plalntiffs and sworn: 

12 EXAMINATION 

13 BY MR. C!-IASNIS: 

14 Q Mered/th, would you state your full name for the record, 

15 please? 

16 A Meredith Valko. 

1 7 Q And what's your address here at Meemic? 

18 A The work address"" 

19 Q Yeah. 

20 A "" 1685 North Opdyke Road, Auburn Hills, Michigan, 48236. 

21 Q And that's where we're here today; right? 

22 A Correct. 

2 3 · Q And how many times have you had your deposition taken? 

24 A Zero. 

25 Q Flrsttime? 

Page 2 Page 4 
---------------·---------- -----'------·------------·-·--------·---------
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A Uh·huh (affirmative), 
Q How long have you worked at Meemic? 
A Four years. 
Q I'm sure youf- lawyer talked about it, but a deposition is my 

one opportunity to talk to you as a representative of Meemic 

Insurance Company. And it may be that some of my 

questions -- probably will be that some of my questions 

won't be very artfully worded. So if I ask a bad question, 

tell me that it's a bad question, and I'll rephrase It. No 

problem. Okay? 

A Okay. 

Q If at any time you don't know the answer to one of my 

questions, just tefl me that you don't know. There's 

nothing wrong with that. What we don't want is a gwiss. 
Okay? If you think you know the answer, and you want to 

give me that answer, and you're pretty sure about it, but 

1 7 It's not firsthand knowledge, you can tell me that. That's 

18 okay. All right? 

19 A (Nodding head in affirmative) 
20 Q Okay. If at any time you need a break, you just let me 

21 know, That's not a problem. 

22 A Okay, 

23 Q All right. It's not a test. I'm just taking advantage of 

2 4 my one opportunity to get a discovery deposition from you, 

2 5 so that I know when we show up for trial that, you know, at 

Page 5 

2 (Pages 2 to 5) 
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1 !east I have an opportunity to avoid any surprises, if I do 

2 a good enough job to ask you what's important. 

3 A Olcay. ·-

4 Q From time to time, I might ask you a question that you want 

5 to answer Jn the affirmative, and you might.nod your head, 

6 or you might say "uh-huh," and I might say, "Did you mean 
7 'yes1?" I'm not picking on you. It's easier for me to read 

8 that when it comes back; "uh-huh" and "unh-unh" looks the 
9 same in words to me. 

10 A All right. 

11 Q So if I do that, I'm not picking on you. 

12 A (Nodding head in affirmative) 

13 Q Whatcitydoyou!ivein? 
14 
15 

16 

17 

18 

19 

20 

21 

22 

A Ferndale, Michigan. 
Q Are you married? 

A No. 

Q Do you have children? 

A No. 

Q What's your date of birth? 

A September 16th, 1985. 

Q And where'd you go to high school? 

A Sterling Heights Stevenson. 

2 3 · Q And what year did you graduate? 
24 A 2003, 

25 Q Did you go to college? 
Page 6 

1 A I did. 
2 Q What college? 

3 A Michigan State University. 

4 Q And what dld you study at MSU? 

5 A International studies. 

6 Q Did you graduate? 

7 A I did. 
B Q What year? 

9 A 2007. 

10 Q And what degree did you earn? 

Okay? 

11 A Interdisciplinary studies In social studies, International 
12 studies. 

13 Q I'm just going to put Interdisciplinary studies. Is that a 

14 bachelor of science degree? 
15 A Yes. 

16 Q And any other formal education following graduation from 
17 MSUl 

18 A No, 

19 Q A~er graduating from MSU, did you go to work? 

20 A Idid. 
21 Q Where? 

22 A Prngressive Insurance, 

2 3 Q Where was that located? 

2 4 A Sterling Heights1 Michigan. 

25 Q What did you do at Progressive beginning-· now, would that 

Page 7 

DEPOSITION OF MEREDITH VALKO 

1 be 2007 yet? 

2 A It was January 2008. 

3 Q What did you do there beginning January 2008? 

4 A I handled auto damage claims. 

5 Q And what office out -- that was in Sterling Heights. Is 

6 there only one Progressive office there? 

7 A In Sterling Heights, yes. There's multiple in Michigan. 

B Q Okay. Have you handled any -- have you ever handled any 

9 type of claim where I was an attorney on the file? 
10 

11 

12 
13 

14 

15 
16 

17 

18 

19 

20 

21 
22 

23 
24 
25 

A No, I don't think so. 

Q Don't remember any?. Okay. How long did you work for 
Progressive? 

A About three and a half years. 

Q How long did you do auto damage claims at Progressive? 

A Three and a half years. 

Q So you were a claims representative handling auto property 

damage claims? 

A Yes. 

Q Were you an In-office or a field adjuster? 

A I started out as both. 
Q Okay. So you were given a car? 

A Uh-huh (affirmative). 

Q 11Yes"? 

A Yes. 

Q Okay. And what area did it cover when you were a field 
Page 8 

1 adjuster doing auto claims? 

2 A Metro Detroit, west of Woodward from Pott Huron down to 

3 Detroit. 

4. Q Okay, And that job generally would enta!! sometimes looking 

5 at, photographing vehicles, accumulating estimates from 

6 those people who do that kind of stuff, and then you'd 
7 process the claim? 

8 A Yes. 

9 Q Culminating in issuing a check to an Insured, if that's the 

10 proper thing to do? 

11 A Yes, 

12 Q Did you receive any training from Progressive for that job? 

13 A Yes. 

14 Q What type of training did you get? 

15 A General insurance training as well as estimate writing 

16 training, and then Michigan specific training. 

1 7 Q What would be rnvolved in the genera! insurance training? 

18 A It was a two-week class in Cleveland, Ohio that had new 

19 adjusters from all over the country, so they just went over 
20 basic components of auto insurance pollcies. 

21 Q So you would study the policies, and understand the terms of 

22 the policy with respect to auto damage? 

23 A Correct. 

2 4 Q And you would educate yourself on how a daim should be 

25 presented, what documents you need to put !n your fi!e, so 

Page 9 

3 (Pages 6 to 9) 
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1 that ultimately you can issue a check, and If someone audits 1 A A vety brief overview. 

2 it, they know you did your homework, and verify that the 2 Q Okay, Probably couldn't help to get -- to hear people 

3 money was owed? 3 talking about it, and maybe being exposed to a little bit, 

4 A Correct. 4 but by then, you hadn't had any training, real serious 

5 Q And along the way, you would have to have a decent 5 training on those aspects of no-fault law; true? 

6 understanding of what types of coverage the policy afforded; 6 A True. 
7 right? 7 Q Okay. So let's see. Three and a half years, so that'd be 

8 A Correct. 8 through about the middle of 2011; is that right? 

9 Q And so you got to know that aspect of auto Insurance 9 A Correct. 

10 policies; true? 10 Q Yeah, 2011. So then what happened? 
11 A Yes. 11 A I interviewed for a job at Meemic, and received that 

12 Q And then you -- that was two weeks? 12 position. 
13 A Uh-huh (affirmative). 13 Q Do you know when you statted working at Meemlc? 

14 Q "Yes"7 14 A June 6th, 2011. 

15 A Yes. 15 Q And what position did you start at with Meemic? 

16 Q And then you were trained In estimate wr!tlng? 16 A It was a personal injury associate. 

1 7 A Correct. That was another two weel<s. 1 7 Q In the office here on Opdyke? 

18 Q A different two weeks? 18 A Correct. 
19 A Yes. 19 Q So you've been here s!nce 2011 June? 

20 Q Where was that class? 20 A Yes. 

21 A Also in Cleveland. 21 Q AH right. And as a personal injury associate, what did you 

22 Q And who taught that class? 22 do? 

23 A Oh, gosh, I don't remember; There was probably five or six ·23 A I handled very low level personal injury claims, mostly 

24 different instructors. 24 treat and release claims, and I assisted other injury reps 

25 Q Okay. So I would think that estlmate writing would be the 25 in the office as well. 
Page 10 Page 12 

--------------ee------------·----'-~--··---·--·------·"·--
1 same thing that a body shop guy might do. You'd look at the 
2 damage, and maybe try to figure out whether there's frame 

3 involvement, or whether you need to replace glass, lf the 

4 fender needs to be replaced, and then you would have 

5 programs that you would plug some Information ln, and it 

6 would help you compute an estimate on what it should cost to 

7 repair; ls that about right? 

8 A Yes. 
9 Q Okay. Anything e!se other than that for estimate writing 

10 for auto damage? 

11 A No. 
12 Q That's l<.!nd of generally what it was? 

13 A Yes. 
14 Q AH right. And then Michigan specific training, what was 

15 that? 

16 A That was done in the Plymouth office in Michigan. 

1 7 Q That's a Progressive office? 

18 A Correct. And that was to explain the no-fault Jaw and hov 

19 to-- how we specifically handle claims In Michigan. 

20 Q Would that be restricted to auto damage clalms? 

21 A Yes. 

22 Q Okay. By that time in your career, had you had exposure to 

23 other aspects of Michigan automobile no-fault law, such as 

2 4 personal injury protectlon1 benefits, and third-party 

25 liablllty? 

Page 11 

1 Q Before you started handling the low level claims and 

2 assisting other reps, did you go through any period of 

3 training? 

4 A Brief training with the manager at the time. 

5 Q Who was that? 

6 A Sally Shiminsky. 
7 Q And what did that brief training consist of? 

8 A The more specific aspects of PIP coverage~ as well as how tc 

9 handle PIP claims. 
10 Q So as a PI associate, would that be personal lnjuiy 

11 associate? 

12 A Uh-huh (affirmative). 

13 Q "Yes"? 
14 A Yes. 

15 Q And would that really be personal Injury protection 

16 benefits? 

17 A Yes. 
18 Q Okay. So that'd be different from what we would refer to as 

19 "BI"? 

20 A Correct. 
21 Q Have you ever handled BI claims? 

22 A Not in the State of Michigan. 
23 Q Okay. And that tells me that you have somewhere other than 

24 the State of M!ch!gan? 

25 A Correct. 

Page 13 
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1 Q let's go off on the BI claims. That's bodily injury; right? 1 cases, there's parts of this "Gulde to Michigan Automobile 

2 A Yes. 2 No~Fau!t Law" that are helpful to you in handling claims? 

3 Q When did you handle claims for bodily injury? 3 A Yes. 

4 A I currently handle Wisconsin bodily injury claims. I have 4 Q And you would refer to this book to help you decide whether 

5 since September 2013, 5 there's coverage under a PIP policy for a certain type of 

6 Q Is that rn addition to handling personal injury protection 6 medical treatment? 

7 benefits claims? 7 A Yes. 

8 A Yes. B Q There are probably some parts of th1s guide t!1at you don't 

9 Q Do you have an explanatron for how it is that you might 9 use, because they don't deal with PIP; right? 

10 handle Wisconsin claims as opposed to Michigan claims? 10 A Yes. 

11 A I don't understand your question. 11 Q Okay. Any other guides or training manuals, or any other 

12 Q Is there a reason why you would handle bodlly injury claims 12 documents£ or authorities that you wou!d refer to rn 
13 only for Wisconsin? 13 handling your PIP cases? 

14 A Wisconsin doesn't have the personal Injury protection 14 . A No. 

15 coverage. They only have med pay, That's handled by 15 Q Okay. So as far as a formal training for personal injury 

16 another adjuster in our office, so I am only doing the BI. 16 protection benefits, you had just the brief training with 

1 7 Q So you're saying those bodily Injury claims that you have 17 Sally? 

18 that are -- that deal with Wisconsin are med pay cases? 18 A Yes. 

19 A Yes. 19 Q So you've got no medical background? 

20 Q So reaHy they're k!nd of !Ike the PIP cases you're 20 A No. 

21 handllng? 21 Q No medical training? Nursing training? 

22 A Yeah, kind of, 22 A No. 

·23 Q And they're really not much Uke the BI claims In Michigan? 23 Q And you don't make dedsions -- you don't make medical 

24 A No. 24 decisions on your PIP cases? You rely on medical records 

25 Q Okay. In Michigan, you have threshold Injury? 25 that you receive; true? 
Page 14 Page 16 

,-------------·--"----------------·--+------·----------'-----------------
1 A Right. 
2 Q And It's -- there's a -- the law's a lot different than the 

3 personal injury protection. Well1 the issues are different? 

4 A Right. 
5 Q Okay. So handling the Wisconsin BI claims is not that much 

6 different from the PIP claims In Michigan, or at !east they 

7 have similarities? 

8 A Correct. 
9 Q Okay. So that would be why it would be -- Wisconsin BI 

1 O claims would be a good fit for yell, as opposed to a BI rep 

11 here? 

12 A Yes, 

13 Q Gotcha. All right. Then following your brief training with 

14 Sally Shlmlnsky on handling personal injury protection 

15 coverage files, d!d you have any other training through 

16 Meemic? 

17 A No. 

18 Q Have you had training for any other area.of claims handling? 

19 A No. 

20 Q Okay. Now, you presented to me a copy of the Garan Lucow 

21 _book that was published. It says "2015" on it. Was this 

2 2 something that comes to the office here, or is this 

23 something that you would have gotten by attending a seminar? 

24 A We get those to our -- the office every year. 

2 5 Q Okay. So you, as a claims rep, having -- handling PIP 

Page 15 

1 A True. 
2 Q All right. I noticed your deposition because youi- name was 

3 in the personal Injury protection file that I received. Do 

4 you know when you would have first had any contact with this 

5 da!ms file? 
6 A I believe it was October 2013, 

7 Q October .2nd; right? That's the first log note with your 

8 Initials on it? 

9 4 I believe so, yes. 

10 Q And have you -- are you famlliar with this file? 

11 A Yes. 

12 Q You've reviewed the whole file? 

13 A Yes. 

14 Q Even though there was-- this ls 1,000 -- I've been provided 

15 1,360 pages, but then another stack today has been given. 

16 You've -- you're familiar with the entire file? 

17 A Yes. 

18 Q And have you seen the application on this file? 

19 A Yes. 

2 0 Q And you produced that today. That was not part of the disk 

21 .fi!e that I was produced previously. Do you -- can you tell 

22 me why? 
23 A When the claim was first filed, we didn't have electronic 

24 files. Everything was a paper file. 

25 Q Okay. So what your lawyer has told me today Is that what he 
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1 did is he handed me a stack I think you probably .produced? 

2 A (Nodding head in affirmative) 

3 Q "Yes"? 

A Yes. 

5 Q That ls a copy of a paper file, and we now know that there 

6 may be some things, including this app!lcation, that were 

7 not transferred or scanned Into the computer; right? 

8 A Correct. 

9 Q Okay. Do you know of anything other than this appl!cation 

10 that is not in the computer file? 

11 A Yes. There are medical records1 any medical bills that we 

12 received before we got the lmaging system that we use now 

13 Q Okay. So anything up to a certain date would not be there. 

14 Is that what I'm hearing? 

15 A Yes. 

16 Q Do you know the date? 

17 A I don't, 

18 Q Okay. Would it be possible for you to compare the paper 

19 file that you produced today with the printout that I've 

2 O got, and come up with that date, or ls that -- and it 

21 probably depends on whether everythlng's in the r!ght order; 

22 right? 

23 A Yes. 

2 4 Q Is there a good chance that that paper file is not in the 

DEPOSITION OF MEREDITH VALKO 

1 

2 

unit representative for Meemic on May 31st, 2013. That's 

before you had anything to do with this file; right? 

3 A Yes. 
4 Q And so the surveillance that had been ordered was ordered 

5 before -- five months before you ever saw this file; true? 

6 A True. 

7 Q Did you ever receive any reports from Mr. Gottshall about 

8 the surveillance that was performed on this file? 

9 A The surveillance that was performed in May? 

10 Q Any surveillance on this file? 

11 A Or any surveillance? Yes, I have. 
12 Q Okay. And what d[d Mr. Gottshall report to you about his 

13 surveillance? 
14 A I received the report from Data Surveys,"who actually 

15 completed the surveillance, 
16 Q Okay. At Ray's request? 

1 7 A Correct. 

18 Q And so Data Services -- or Data surveys1 is that what it 

19 Is? --

20 A I think so. 
21 Q -- yeah -- Data Surveys sent you the report, because your 

22 name was on the file now? 

23 A Yes. 

24 Q You didn't order any of it1 but it came to you because your 

25 same order as what I've got here out of the computer? 2 5 name and that claim number is Meredith's now; true? 
Page 18 Page 20 

-·---·---------------·------------ -·----------"----·-----------·-------·----·-
1 A Yes. 
2 Q Okay. I don't want to do that to you. All right. So you 

3 inherited this file, didn't you? 

4 A Yes. 
5 Q And pr!or to October 2nd, 2013, the file was being handled 

6 by Cynthia Temple? 
7 A Yes. 
8 Q Was there anybody else that worked on the file prior to your 

9 receiving it? 

10 A Yes. 
11 Q Who? 

12 A Erin Baylis. 

13 Q Was Erin Baylls actual the claim -- actually the claim rep 
14 on it when you took over? 

15 A Yes. 
16 Q Okay. Do you know when -- did Erin Baylis take it over from 

17 Cynthia? 

18 A Yes. 
19 Q Do you know when that occurred? 

20 A I don't. 

21 Q Okay. Off the top of your head you don't? It's ln the 

22 file; right? 

2 3 A Yeah, it would be in the file. 
2 4 Q All right. Now, Mr. Gottshall just told us that he was 

25 first contacted in his capacity as a special Investigation 

Page 19 

1 A lrue. 

2 Q Okay, And what did you do with the Information from Data 

3 Surveys? 
4 A I reviewed it against the file, and I reviewed it with my 

5 manager. 

6 Q And what was the resu!t of that review with your manager? 

7 A With the.most recent surveillance? 

8 Q Yes, 
9 A We decided, based on the criminal report for Justin Fortson, 

1 O to terminate benefits for attendant care. 

11 Q And what's the reasoning behind terminating benefits? 

12 A Benefits were submitted for thne when care was not being 

13 performed by Justin's parents. 
14 Q Have you reviewed the Complalnt In this case? 

15 A Yes. 

16 Q And do you know that the Complaint sets forth the days that 

1 7 Justin was not supervised by h!s parents? 

18 A Yes. 
19 Q And have you determined that those are the number of days 

2 O that Justin was not with his parents, but that you paid them 

21 to be with Justin? 

22 A Yes. 

23 Q And do you believe that to be an accurate number as the days 

24 that you know of that tie was not with his parents? 

25 A r believe so, yes. 
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1 Q Do you know of any other days, other than those days set 

2 forth In the Complaint, where Justin was not supervised by 

3 his parents? 
4 A No. 
5 Q So other than those set ~orth in the Complaint, you don't 

6 know whether the parents provided any supervision? 

7 A No. 
8 Q You don't know? You Just don't know? 
9 A No, I don't lmow. 

10 Q Do you have any reason to believe that Justin Fortson does 

11 not need attendant care services? 
12 A That's the difficult question. I mean, I guess I don't 
13 really understand what you mean by the question. 
14 Q With respect to Justin -- part of your job as a PIP adjuster 
15 is to determine whether or not an individual is injured, and 
16 whether the treatment that has been ordered is reasonable 

17 and necessary and compensable under the policy; right? 

18 A Right. 
19 Q Or under Michigan lawi right? 
20 A Right. 
21 Q You understand from your training and your experience that 

22 the law has a provision under the Act that orders certain 

23 insurance companies to have to pay persona! inju1y 

24 protection benefits, without regard to the policy; true? 

25 A True. 
Page 22 

1 Q In this case -- and you reviewed the whole policy -- the 

2 whole claim file -- there are orders for continued attendant 

3 care services, 24 hours a day, 7 days a week; right? 

4 A Correct. 

5 Q And do you know what doctors have issued those 

6 prescriptions? 

7 A Not off the top of my head. 

8 Q If I told you a Cynthia Peragls, does that ring a bell? 

9 A Yes, it does. 

10 Q And do you know If Cynthia Peragis continues to order 24/77 

11 A I believe she does. 
12 Q And In the file, does -- do you have recommendations that --

13 from Dr. Peragis that state that she would prefer to have 

14 Justin in a head-injured Institution? 

15 A I don't know. 

16 Q You don't know? 

1 7 A Off the top of my head, no. 

18 Q And are you familiar with Dr. Ward's records in the file? 

19 A No. 

20 Q Okay. Have you seen any records from Dr. Ward, the 
21 neurologist, that treats Mr. Fortson? 

22 A I don't remember. 
23 Q Okay. Is there anything in your file that suggests that 

24 Justin Fortson does not need 2+hour supervision? 

25 A Yes. 

Page 23 
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1 Q What? 

2 A Surveillance reports. 

3 Q Okay. And the surveillance reports from Data Surveys? 

4 A Yes. 

5 Q Anything else? 

6 A No. 

7 Q Who made the decision based on the Data Survey reports to 

8 the effect that Justin does not need 24~hour supervision? 

9 A I did, after reviewing the surveillance with my manager. 

10 Q Okay. Based on the surveillance by Data Systems, you made 

11 the determination to terminate benefits on this claim? 

12 A Yes. 

13 Q And you're not a doctor? 

14 A No. 

15 Q And you have no medical training? 

16 A No. 

17 Q And do you know If the Data Surveys people have any medical 

18 training? 

19 A I don't know, 

20 Q What it is -- what is it about their report that you rely on 

21 to make your determination to terminate the benefits to this 

22 brain-Injured man? 

23 A Justin's criminal report showed multiple times where he was 

24 not being su1>ervised by his parents. The surveillance 

25 report shows multi pie times where he was not being 
Page 24 

----··-------- -·---·---
1 supervised by his parents as well. 

2 Q If Justin Fortson were in a head-Injured Institution today, 

3 would you pay benefits? 

4 A Yes. 

5 Q Do you have a head-Injury institution that you know of that 

6 Justin can go to today? 
7 A We have. multiple ones. We don't tell people where to treat. 

8 Q I've asked Hope Network to take Justin, and they refused 

9 bec~use Meemfc Insurance Company won't pay the beneflts. 

10 Did you know that? 

11 A I did not. 

12 Q And if I gave you contact information for the director of 

13 admissions at Hope Network, would you contact that person, 

14 and see If they would accept Justin? 

15 MR. KRUEGER: I'm going to object on tl1e basis 

16 that it's not part of this case. The po!!cy's being 

1 7 terminated as a result of fraud, so Meemic's continuing · 

18 obligations under the po!!cy aren't-- don't require them to 

19 contact the people, until the judge decides --

20 MR. CHASNIS: I'm going to object to your M 

21 MR. KRUEGER: -- what the pol!cy requires. 

2 2 MR. CHASNIS: -- I'm going to object to your 

2 3 testifying and Instructing, completely contraiy to the Court 

24 Rule. 

2 5 Q So there's nothing ln your file that says that Justin's 
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1 condition has changed; true? 1 time periods when Justin was not under the supe1vision of 

2 A True. 2 mom and dad? 

3 Q Do you· know what his symptoms are? 3 A Yes. 
4 A I know that he has seizures. 4 Q Who submitted the application ln this case? 

5 Q Anything else? 5 A The application for benefits? 

6 A No. 6 Q Yes. 

7 Q Do you know that he urlnates ln his pants during the day, 7 A I believe it was Louise. 

8 and urinates in his bed? 8 Q And who did you pay attendant care services In this case? 

9 A No. 9 A Richard Fortson. 

10 Q Do you know that he defecates in his pants during the day, 10 Q Did Richard Fortson ever submit any attendant care services 

11 and defecates In his bed? 11 requests to you? 

12 A No. 12 A I believe his name is on all of the calendars. I can't say 

13 Q Do you know that he has a piece of his skull missing? 13 who actually filled them out. 

J.4 A No. 14 Q You're not familiar with them enough to tell me who filled 

15 Q Do you know that he has a tumor that·-- there being 15 them out? 

16 monitored, because it grows and puts pressure on his brain? 16 A No, I'm not. 

17 A No. 1 7 Q If I told you every one of them has a date and signature for 

18 Q Do you know that Justin -- do you know what medication he 18 Louise, do you have any reason to dispute that? 

19 takes? 19 A I dofl't know. 

20 A Not off the top of my head. 20 Q You don't know? 

21 Q Have you ever talked to Louise Fortson? 21 A I don't know. 

22 A Yes. 22 Q Have you ever talked to Richard Fortson? 

23 Q Have you ever talked to Louise Fortson about Justin's 23 A No. 

2 4 condition? 2 4 Q Do you know anything about Louise fortson's background? 

25 A No. 25 A No. 
Page 26 Page 28 

;----------~--··-·--------··-----------·- ----'--·-·------~--.. ------·----·----------
1 Q Have you handled any other PIP cases involving head-injured 

2 people? Head-injured people? 
3 A Yes. 
4 Q And are you familiar with terminology including impulsivity, 
5 poor judgment, things like that? 
6 A Yes, 

7 Q Do you know if Justin suffers from deficits Involving 

8 lmpulslv!ty and poor judgment? 
9 A I don't lcnow. 

10 Q Do you have any experience, knowledge, or understanding 
11 about the propensities of brain-injured people to abuse 

12 alcohol and drugs? 
13 A Yes. 

14 Q What do you know about that? 
15 A I have some insureds that have issues with it. 
16 Q So this isn't the only case where a head-injured person 
1 7 ended up abusing drugs? 
18 A Yes. 

19 Q And I take It you're not suggesting that his involvement 
20 with drugs or alcohol constitutes a basis for terminating 
21 his benefits? 
22 A No. 

23 Q Okay. So if I understand it, you're strictly basing your 
24 
25 

decision, Meredith Valko's decision, to terminate benefits, 
on the fact that attendant care services were requested for 

Page 27 

1 Q If I told you that she had suffered from strokes, lupus, and 

2 . other serious medical conditions, would that a[! be news to 

3 you? 
4 A Yes. 

5 Q Have you ever talked to Cynthia Temp!e about these people? 

6 A No. 

7 Q Have you ever met Justin? 
8 A No. 

9 Q Have you ever met Louise? 
10 A No. 

11 Q You've only talked to her on the phone? 
12 A Yes. 

13 Q There was a time when Louise would -- was submitting 

14 attendant care se1Vices form -- forms that had the wrong 
15 dates on them. In fact, she put 24 on 30 days a week on 

16 Februaiy on occasion, Did you ever see that? 
17 A No. 

18 Q Did you ever have any problem with the form tt1at she was 

19 submllting the attendant care services with? 
20 A No. 

21 Q Did you ever have any problem with the form in which she was 

22 submitting her request for mileage reimbursement? 
23 A No. 

2 4 Q Did you ever have any issue with the form in which Louise 
2 5 requested replacement services? 
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1 A No. 

2 Q Are you familiar with the forms that she submRted? 

3 A Yes. 

4 Q You understand that on the attendant care services form, 

5 typically she would just change the date at the bottom, and 

6 submit the same thing with the number 24 on every date? She 
7 would submit that over and over again to Meemic? 

8 A Yes. 

9 Q And every adjuster on the file approved payment, based on 

10 that method of her submilting the form? 

11 A Yes. 

12 Q And Cynthia Temple told me -- and perhaps you'll agree; 

13 perhaps you won't-- that she didn't need any more 

14 description than that, because she knew this was a pretty 

15 serious brain injury? 

16 A I can't speak to how she handled the fife. 

1 7 Q Was rt good enough for you because you knew !twas a brain 

18 Injury? 

19 A Yes.· 

20 Q You don't dispute that this man had a pretty serious severe 

21 traumatic brain injury with significant residual effects; 

22 true? 

23 A True. 

24 Q Have you terminated Justin's benefits because Justin Fortson 

25 made any misrepresentations or fraud to Meemic? 
Page 30 

1 A No. 
2 Q Are you terminating -H have you terminated Justin's benefits 

3 because Richard Fortson made misrepresentations or fraud to 

4 you? 

5 A Yes. 

6 Q Where ~- when did he do that? 

7 A He was the one that was paid for the attendant care. 

8 Q But he never submitted a request, did he? 

9 A Not to my knowledge. 

10 Q And you never interviewed him, did you? 

11 A No. 

12 Q Do you know of anybody at Meernic that has ever talked to 

13 Richard Fortson? 

14 A No. 

15 Q You understand Richard Fortson isn't entitled to PIP 

16 benefits, from your training; right? 

17 A Yes. 

18 Q And you understand Louise Fortson's not entitled to any PIP 

19 benefits, from her-- from your training; right? 

20 A Yes. 

21 Q They are sfmply providers of services that Justin is 

22 entitled to receive under the policy and under the law; 

2 3 accurate? 

2 4 A Correct. 
25 Q And they have essentially given you a report requesting that 

Page 31 
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1 you pay them attendant services for the person that you owe 

2 them to; rlght? 

3 A Correct. 

4 Q Have you ever reviewed any probate documents where the court 

5 has declared Justin Fortson an incapacitated individual? 

6 A Yes. 

7 Q Okay. So you know that a judge In a court has ruled that 

8 Justin rs Incompetent? 

9 A Yes. 

10 Q Is that one of the reasons why we know that Justin never 

11 perpetrated a fraud or lntentlonally misrepresented anything 

12 to Meemic? 

13 A Yes. 

14 MR. KRUEGER: Objection; calls for a legal 

15 conclusion. 

16 Q In your experience and in your practice, do you regularly 

1 7 employ case workers to assist you w!th getting treatment to 

18 people entitled to PIP benefits? 

19 A Like, a nurse case manager? 

20 Q Yes. 

21 A Yes. 

' 2 2 Q Have you, since you've been working on this file, employed a 

2 3 case manager to assist with gelting Justin the benefits he 

24 needs? 

25 A No, 

Page 32 

1 Q Why not? 

2 A There was very little treatment. Most of the claim, when I 

3 took it on, was for attendant care. 

4 Q Did you ever attempt to see if there was anything else that 

5 you could do to assist Justfn so that he might not need 

6 full·time attendant care services? 

7 A No, 

B Q Why not? 

9 A l really don't know. 

10 Q Okay. Butwouldn'tthatbepartofyourjob? Imean,asa. 

11 claims representative, If there's somehow that Justin could 

12 get some treatment or se1Yices that would get him off of 

13 2.4/7 altendant care se1Y!ces, that'd be something that you'd 

14 consider part of your job; right? 

15 A Yes. 

16 Q And wouldn't that be one thing that you would hope that a 

1 7 nurse case manager would help you with? 

18 A Yes. 

19 Q Do you have some case management nurses that you regularly 

20 employ for that purpose? 

21 A Yes, 

22 Q Do you have some kind ofa document with a list or a 

23 reference·-

24 A No. 

25 Q ~·thatyouwouldlookto? 
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1 A No. 1 son~-

2 Q Could you g!ve me names of some case -- nurse case managers 2 A I don't --

3 that you regularly use? 3 Q -- as opposed to going to Hope Network? 

4 A I usually just refer them to a company. The two companies I 1 A -- I don't lrnow. 

5 use most are IndeQuest and Ridgemoor case Management. 5 Q In your log notes, there are -- there is an entry -- and I 

6 Q In fact, Ridgemoor worked on thls case at one time, didn't 6 can't tell you the date; we could find It If we have tOi I 

7 they? 7 just want to know if you're familiar with it -- there !s an 

8 A I don't know. 8 entry that confirms that I attended a meeting at Hope 

9 Q Okay. If there rs reports in the claims file -- If I told 9 Network to enroll him there prior to -- well, strike that. 

10 you there were claims file reports from Rfdgernoor with case 10 There Js an entry where your notes confirm that Justin, his 

11 managers making recommendations, that's one aspect of the 11 lawyer, and Mrs. Fortson went to Hope Network with the idea 

12 claims file you're not familiar with; ls that a true 12 that he was going to be admitted. And because Meem!c had 

13 statement? 13 agreed to pay $11 an hour lf they would keep him at home, a 

l.4 A True. 14 separate agreement was signed. Do you know anything about 

15 Q Is there anything In your fife, any document that would 15 that? 

16 support your cla!rn that Richard Fortson perpetrated a fraud 16 A I don't. 
1 7 on Meemic Insurance Company? 1 7 Q In the flte, is there an agreement signed by the Fortsons 

18 A The pay Jogs show that he received all the checks and cashed 18 that ~- where they agreed contractua!ly to accept $11 an 

19 all the checks. 19 hour for attendant care se1Vices In lieu of Meemic's having 

2 0 Q Okay. So that would be a document generated by Meemic? 2 0 to pay an institution to take care of their son? 

21 A Yes. 21 A I don't l<now. 

22 Q Is there anything from Richard Fortson that you can tell me 22 Q You don't know? Are you fam!llar with Dr, Peragls' records 

23 about in your file that Mr. Fortson prepared and submitted 23 where she indicates that she recommended that he be admitted 

2 4 requesting payment to hhnself? 2 4 to Hope Network? 

25 A Not to my lmowledge. 25 A I'm not familiar with those. 
Page 34 Page 36 

--------------'------·--------·-~-------·-·---·-------------·---·------· 
1 Q Okay. So just so we're clear, there are attendant care 1 Q Are you familiar with any notes from Dr. Perag!s that 

2 services requesting payment from Louise Fortson ln the file? 2 confirmed she belleved that If Justin were put In a home, 

3 We know that she signed something? 3 she is certain that he would reject it, and that he would 

4 A Yes. 4 elope? 

5 Q Yes. All right. So just so I understand, your decision to 5 A I'm not familiar with that. 

6 terminate benefits is -- to Justin is based on the request 6 Q Okay. So you haven't reviewed that part of the file? 

7 for payment made by Louise Fortson and received by Richard 7 A No, 

8 Fortson? 8 Q Is there any part of the file that you're familiar with that 

9 A Correct. 9 makes a recommendation that you obtain an Independent 

10 Q Do you have other cases where you've terminated benefits to 10 medical examination? 

11 a person entitled to benefits because a provider 11 A Not that I'm familiar with. 

12 misrepresented or perpetrated a fraud 0n Meemlc? 12 Q Have you ever considered obtaining an independent medical 

13 MR. KRUEGER: Objection; relevance. You can 13 examination on this case? 

14 answer, if you know. 14 A I haven't, no. 

15 A Not to my Icnowledge. 15 Q Do you see any need for an independent medical examination 

16 Q Okay. Have you ever heard of any case anywhere where the 16 on this case? 

17 person entitled to benefits is going to be-~ is not going 1 7 A It's a possibility. 

18 to get them because a provider of services perpetrated a 18 Q Why? 

19 fraud on the insurance company? 19 A To address ongoing attendant care, to see if he realty does 

2 0 MR. KRUEGER: Same objection. 20 need 24/7 attendant care. 

21 A No. 21 Q O~ay. You know, in your position, you're able to request 

22 Q You can answer. 22 that anytime you want; right? 

23 A No. 2 3 A Correct. 

2 4 Q Do you know how it came to be that Richard and Louise 2 4 Q And you get regular reports from your attorneys about this 

25 Fortson would be the attendant care providers for their 25 litigation; right? 
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1 A Yes. 1 Q Do you know that, in fact, somebody is supervising Justin 

2 Q And you understand that I've even offered to have Justin 2 now? 

3 delivered to an independent medical examiner, if Meemic 3 A I don't !mow that. 

4 wants that? 4 Q Are you assuming that nobody is? 

5 A Yes. 5 A No. 

6 Q Before you would order that1 you'd probably make sure you 6 Q Okay. If somebody has provided supervision to Justin from 

7 got all the medical, and review it, to make sure you're not 7 the time of termination and up to the present day, but for 

8 wasting money probably; right? 8 the Fraud, Meemic would owe the benefits; right? 

9 A Yes. 9 A Yes. 

10 Q Okay. As I understand it, Cynthia Temple was the first 1 O Q So let me see if got this right: We know Justin Fortson at 

11 claims rep on this file; true? 11 least has a prescription for 24/7 supervision; right? 

12 A True. 12 A Yes. 

13 Q And then Erin Baylis had it for a period of time before you 13 Q And we don't know of any reason to think that his medical 

14 got it? 14 condition has changed, so he probably still needs 

15 A Correct. 15 supervision; right? 

16 Q And you got it October 2nd, 2013, and you've had It ever 16 A Yes. 

17 since? 1 7 Q And we're not paying it1 because there was a request for 

18 A Yes. 18 attendant care services when he was in jail and in rehab? 

19 Q And you're making al! the decisions on the file? 19 A Yes. 

20 A Since I received it, yes. 2 O Q Are there any times, other than jail or rehab, that you know 

21 Q Okay. Sometimes I know you consult with a manager, that 21 about where he wasn't being supervised -- that you shouldn't 

2 2 kind of thing? 22 be paying attendant care services1 because he wasn't 

23 A Uh~huh (affirmative). 2 3 supervised? 

24 Q But you're the -- you're the one that issues letters, and 24 A Not to my knowledge. 

2 5 makes decisions? 25 Q Okay. So as I understand It, your file --well, let me ask 
Page 38 Page 40 
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1 A Yes. 

2 Q And you're the one that terminated coverage? 

3 A Yes. 

4 Q All right. Do you know if there are any medical expenses 

5 that have been denied on this file? 

6 A I don't know. 
7 MR. KRUEGER: Counsel, just for clarity, are you 

8 talking about subsequent to the termination, or prior to 

9 that, or anytime? 

10 MR. CHASNIS: Anytime. Because I reviewed the 

11 fi!e1 and it looks to me like all medical has been pald. 

12 MR. KRUEGER: I think up to the date of 

13 termination, that's accurate. And that clarlfies the 

14 question. r think she can answer that. 

15 MR. CHASN!S: All right. 

16 Q Let's start with that. 

17 A Yeah, up ti: the termination, everything has been paid. 

18 Q Do you know if you've received requests for payment 

19 subsequent to the termination? 

. 20 A I don't know. 

21 Q If you had, would you pay them? 

22 A Probably not. 
2 3 Q For the same reason; that is, the attendant care services 

2 4 were paid for times that he wasn't being supervised; right? 

25 A Correct. 

Page 39 

1 it this way: Does your file contain reasonable proof of 

2 Incurring expenses for attendant care services after your 

3 date of termination? 

4 A I believe there is some, 

5 Q Some, but not for the days that he wasn't at home? Not for 

6 the days he was in jail or rehab? 

7 A Wait. I'm sorry. I don't understand. 

8 Q There are some days after the date of termination that 

9 attendant care services are due? 

10 A Yes. 

11 Q Do you know what dates are due and owed? 

12 A Not off the top of my head, no. 

13 Q Okay. Howwo~!dyoufigurethatout? 

14 A By reviewing the file. 

15 Q And what would you review, and what -- how would you compute 

16 what's owed? 

1 7 A Based on what we've paid in the past, with the hourly rater 

18 I -- is that -- I mean, is that what you're --

19 Q I guess let's do it this way: The file contains reasonable 

20 proof that attendant care services are owed, but we don't 

21 know what dates they're owed for; right? 

22 A Yes. 

2 3 Q It's your opinion that they're not owed for those dates that 

2 4 are set forth in the Complaint; right? 

25 A Right. 

Page 41 

11 (Pages 38 to 41) 

~;t~~~~i~??r~/!!/ 
800-t132-.2720 



Meredith Valko Deposition Transcript

90a

R
E

C
E

IV
E

D
 by M

SC
 10/2/2019 7:50:13 PM

MEEMICINS.CO.v.FORTSON 

1 Q We don't know -- well, let me put it this way: The balance 

2 would be owed; true? 

3 A Yes. 

4 Q If benefits are due more than 30 days, you owe interest on 

5 them; true? 

6 A Yes. 

7 Q If benefits are owed and the claimant needs to hire an 

8 attorney, file suit, and pursue recovery, attorney fees are 

9 recoverable from the insurance company, aren't they? 

10 A I believe so. 

11 Q Under the law? 

12 A (Nodding head in affirmative) 

13 Q "Yes"? 
14 A Yes. 

15 Q Okay. Has there been any surveillance subsequent to what 

16 was produced on DVD? 

17 A No. 

18 Q other than receiving the Data Surveys reports, did you have 

19 any persona! involvement with their work? 

20 A No. 

21 Q You never talked to them? 

22 A No. 

23 Q Okay: ·Did you ever receive any recommendations or opinions 

2 4 from Ray Gottshall about whether benefits should be paid or 

25 not? 

DEPOSITION OF MEREDITH VALKO 

1 services for days that her son was in jail or rehab? 

2 A No. 

3 Q How about Richard Fortson? Was any investigation ever 

4 

s 
conducted to see if Richard understood that he1s not 
supposed to contlnue to submit these attendant care services 

6 forms? 

7 A No. 

8 Q Do you have any reason to believe that Louise Fortson 

9 intended to defraud Meemic Insurance Company? 

10 A No, 

11 Q You don't know anything abo~t her, do you? 

12 A No. 

13 Q You don't know anything about her education, her 

14 intelligence1 anything like that, do you? 

15 A No. 

16 Q Have you looked at the manner in which she completed these 

1 7 attendant care se1vices form? 

18 A What do you mean? 

19 Q Well, what I mean is1 that the form has the name and address 

20 at the top, but then in the descr'iption form --you're 

21 familiar with the formj right? --

22 A Yes. 

2 3 Q -- in the description, she never gave a description of what 

24 they did, did she? 

25 A No. 
Page 42 Page 44 
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1 A No. 
2 Q In fact, on occasions, in the log, Mr. Gottshall reported --

3 and I'll give you a date, January 24, 2014, "Received" --

4 this rs Ray's entry -- "Received the survelllance report, 

5 and still no evidence that son ls le~ alone or unattended." 

6 So as of January 24, 20141 he was stlll searching, but he 

7 reported to you that he was coming up with nothingi right? 

8 A Correct. 

9 Q So at that point, you guys were looking for something to 

10 support the dalm that he was being left unattended; right? 

11 A We were just completing the surveillance at that point. We 
12 didn1t -- we weren't looking for anything specific. 

13 Q What prompted the swvel!lance? 
14 A It was initiated before I tool< over the file. I believe it 

15 was prompted based on treatment notes. 

16 Q Treatment notes? 

17 A Uh-huh (affirmative). 

18 Q Med!cal records? 

19 A Yes. 

20 Q So In the medical records, there would have been some kind 

21 of a mention that maybe he was in jail, or trouble with the 

2 2 law, so that prompted an Investigation? 

2 3 A I believe so, yes. 
2 4 Q Okay. Did Meem!c ever do any Investigation to see if Louise 

2 S understood that she's not supposed to request attendant care 
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1 Q Ever? She didn't, did she? 

2 A No. 

3 Q And I think, if it's the same way with the insurance 

4 companies that I work for, that form is supposed to be 

5 completed by putting a description of what you've done --

6 feed them, observe them, help medicate them -- for attendant 

7 care services. What are you doing? You're supposed to put 

8 that in the description form; right? 

9 A Yes, 

10 Q And then usually there will be a code that you put on eve1y 

11 day of the calendar below that says, "L1 we did laundry," or 

12 "Food, we fed them," you put a 11f" down in therei right? 

13 A Yes. 

14 Q And that's typically what would happen In attendant care 

15 services casesj true? 

16 A True. 
1 7 Q In most of your other cases, do you have a description, and 

18 then in the calendar, they'll have some kind of reference 

19 that tells you what they did, and how many hours they did It 

20 that day? 

21 A Yes. 

22 Q Okay. In this case, I believe -- and you can confirm or 

23 tell me I'm wrong -- that the reason it was okay to accept 

2 4 these forms with just the number 24, Is because you knew 

2 5 this guy's got a pretty serious brain injury1 and he can't 
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1 be left alone; right? 

2 A Yes. 

3 Q So that form was acceptable? 
4 A Yes. 

5 Q It was an easy file, because you didn't have to dispute the 

6 validity of the severity of the Injury; true? 

7 A True. 

8 Q on this case, did you k1nd of let slide some of the 

9 requirements that you might look more closely at In other 

10 files because of the severily of the injury? 

11 A I don't know if I'd use the words "let slide." Usually--

12 Q Well, I don't want to get you in trouble. 
13 A -- I mean, usualfy if we have a scrip for 24-hour care for 

14 supervision, that's -- there's not a Jot that they're doing 

15 specifically during the day. It's just being with them. 

16 Q Right. Now, Is It common in cases that you would write a 

1 7 check for 24-hour a day attendant care services to one 

18 Individual? 

19 A Yes. 

2 0 Q But you know that one individual has to sleep sometimes; 

21 right? 

22 A Yes. 

2 3 Q So ·Isn't It kind of recognized that even though you're 

2 4 writing a check to one person, that person isn't providing 

2 5 24-hour care services? 
Page 46 

1 A Yes. 

2 Q And you know that? 

3 A Yes. 

4 Q But as a matter of practice, it's convenient, and you 

5 woufdnt have the time to do that on every file to find out 

6 how many hours, and, "What hours, Richard, were you 

7 sleeping?"; right? 

8 A Yes. 

9 Q So you know that when you write that check every month to 

10 Richard Fortson, that actually some of those times, Richard 

11 has to be sleeping? 

12 A Correct. 

13 Q And that doesn't create a probleiw right? 

14 A Right. 

15 Q Also, In this particular case, Richard was working a 40-hour 

16 job; right? 

17 A Yes. 

18 Q And that wasn't a problem; right? 

19 A No. 

2 o Q You knew that somebody else had to be there during the times 

21 that Richard wasn't? 

2 2 A Correct. 

2 3 Q Correct. And you never checked Into, did an investigation, 

2 4 to see who that individual was; right? 

25 A Right. 

Page 47 
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1 Q You had enough reasonable proof to pay every month for 24 

2 hours, just based on the scrips that you had from the 

3 records and the severity of the injury, didn't you? 

4 A Yes. 

5 Q Did 1t matter who was providing the 24-hour care supervision 

6 when you wrote those checks just to Richard Fortson? 

7 A Not usually, no. 

8 Q It didn't? 

9 A No. 

10 Q You just assumed somebody was, because you knew he needed 

11 it? 

12 A Right, 

13 Q Do you recall ever reading any neuropsycho!og!ca! 

14 evaluations? 

15 A I'm sure I have read some, yes. 

16 Q Do you remember reading them, or do you know who prepared 

17 them? 

18 A I don't know who prepared them, no, but I do remember 

19 reading them. 

20 Q Do you remember records of Dr. Schnell? 

21 A The name does sound familiar, yes. 

2 2 Q Do you know what Dr. Schnell reported? 

23 A I don't !mow. 
2 4 Q Do you have any doubt that Richard Fortson's use of alcohol 

25 and drugs is related to his traumatic brain injury and the 

1 

2 

3 

4 

s 

Page 48 ---------------~----------
deficits related that ¥H to that? 

MR. KRUEGER: Counsel, I think you said "Richard" 

Fortson. 

MR. HARRISON: You mean, Justin Fortson? 

MR. CHASNIS: Oh, "Richard"? Justin. Sorry. It 

6 wasn't Freudian. I promise. 

7 MR. HARRISON: Cancel that question. 

8 MR. CHASNIS: Yeah. 

9 Q Do you have any doubt that Justin's use of alcohol and his 

10 susceptib!Uty to drugs !s related to the sequel!a from 

11 traumatic brain Injury? 

12 A l can't say that it is or isn't. I don't really know. 

13 Q Would you agree with me if I said it was predictable? 

14 A Yes. 

15 Q Do you know of any documentation from Meemic to the Fortsons 

16 that would give them instructions or assistance in how they 

1 7 should be completlng their attendant care services forms? 

18 A I don't know, 

19 Q How about with respect to replacement setvlces forms? 

20 A I don't know of anything specifically related to that. 

21 Q How about with respect to mileage requests? 

22 A No forms1 no. 

2 3 Q Nothing that would assist them, and tell the in how to do tt? 

24 A No. 

25 Q Is it typical ln your practice, when you have a new file, 
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1 when a claimant needs to complete an application or any of 

2 these forms, to coach them through it over the phone? 
3 A I do discuss it with them, yes, explain the benefits and how 

4 to complete the forms, 

5 Q Okay. And you would tell them, because you need -- !f they 

6 don't do it right, it's going to make your job harder; 

7 right? 

8 A Exactly. 

9 Q So when they're -- Jf somebody calls you up, and says, 

1 O "Geez, I got this envelope from, you know, your department 

11 that says, 'We know you're in an accident, here's some 

12 forms, complete them, and thls Is a cla!m number'/' and they 

13 got a letter that says "Meredith Valko," on it, they-send 

14 that to you, and It's either not completed, or ha!f 
15 completed, or they didn't give you the doctors' names, so 

16 that you don't know where to send your authorizations to get 

1 7 the records, there's stuff missing, you have to assist them; 

18 right? 

19 A Yes. 

2 O Q And you do that on a regular basis? 

21 A Yes. 

2 2 Q And !s It safe to assume that Cynthia Temple would have done 

23 that with Louise Fortson In this case? 

24 A I would assume so, yes. 

2 5 Q And Cynthia Temple would have been the one most likely that 

Page 50 
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1 Q All right. So you don't know of anybody at Meemic that 

2 would have talked to any of the Fortsons and cautioned them 

3 about not submitting a Form for expenses that were not 

4 incurred? 

5 A I don't know. 

6 Q Okay. And you don't have any Information about their 

7 intent, whether they Intended to steal money, or defraud the 

8 insurance company? 

9 A I-don't know. 

10 Q And you don't know of anybody at Meemic that does know, do 

11 you? 

12 A No. 

13 Q Do you have any personal injury protection cases where you 

14 pay fees to attorneys and/or conservators for setving in 

15 that capacity for a person that needs a conservator as a 
16 result of injuries sustained in a motor vehicle accident? 

1 7 A As -- what? -- a guardian? 

18 Q Yes. 

19 A Yes. 

20 Q Guardian or conservatorship; right? 

21 A Yup. 
22 Q And you recognize that the !aw requires Meemic to pay those 

2 3 expenses, because they're necessary because of injuries · 

2 4 sustained in the motor vehicle accident; true? 

25 A Yes. 
Page 52 
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1 would have given Louise any coaching on how to complete 1 Q Do you know if any payment was ever made for fees related to 

2 these forms; true? 2 conservatorship in a -- for Justin Fortson? 

3 A True. 3 A No. 

4 Q If there were any"- now, you never talked to Louise~- or 4 Q But you already told me that you know Justin Fortson has a 

5 I'm sorty -- you did talk to Louise; right? 5 conservator in this case? 

6 A Yes. 6 A Yes. 

7 Q But you never talked to Louise about submitting these forms 7 Q Is it your job to contact those people that set up the 

8 and how to complete them, dld you? 8 conservatorship, and tel! them that they have that benefit 

9 A No. 9 available? 

10 Q And you never told Louise thatr "Hey, you better not be 10 A I never have before. Usually they just come to me after the 

11 submitting attendant care services requests, if you're not 11 fact. 

12 providing the services," did you? 12 Q Sure. Looking for money; right? 

13 A No. 13 A Yup. 

14 Q You never told her, "Don't require mileage that didn't 14 Q Yup. The lawyers that do the work setting up .the 

15 occur," did you? 15 conservatorshlp want to be paid, and if they're smart enough 

16 A No. 16 and Interested enough, they contact you. You recognize an 

17 Q You dldn1t think you had to; right? 1 7 obligat!on to pay for it? 

18 A Right. 18 A Correct. 

19 Q All right. Do you know of anybody that ever told Louise or 19 Q All right. And based on what you have in the me; lf you 

20 Richard Fortson that they cannot receive attendant care 20 received a reasonable blll for fees for setting up the 

21 services for days that Richard doesn't stay in their house? 21 conseJVatorship, and but for the termination, you'd pay 

22 A I don't know. 22 them, if they weren't more than a year old on this case, 

23 MR. HARRISON: You mean, Justin? 23 wouldn't you? 

24 Q Justin? I'm sorry. Al! right. You knew what I meant? 24 A Correct. 

25 A Yeah; 25 Q Okay. On any other PIP case that you've ever handled, 

Page 51 Page 53 

14 (Pages 50 to 53) 

~:.:!e!~I~e£!:!Y 
8/)(H,32-2720 



Meredith Valko Deposition Transcript

93a

R
E

C
E

IV
E

D
 by M

SC
 10/2/2019 7:50:13 PM

MEEMICINS. CO.v. FORTSON 

1 

2 

3 

have -- has it been relevant, or of interest, or important 
to you to check Into the background of the providers of the 

services owed to the injured person? 
4 A No. 
5 Q If you had information to know -- information to the effect 

6 that Louise Fortson In this case had her own mental issues, 

7 had her own disabilities, and had her own deficits, would 

8 that be important to you in whether or not you terminate the 

9 benefits in this case? 

10 A No. 
11 Q Wouldn't be Important? 

12 A No. 

13 Q Doesn't matter to you? 

14 A No. 
15 Q You'd still terminate it, because payments were made for 

16 times that Justin wasn't supervised? 

17 A Yes. 

18 Q In your position, did you have any other options, other than 

19 terminating benefits? 

20 A No. 
21 Q · In other PIP cases, haven't you In the past, if you've 

22 overpaid benefits, simply taken an offset against future 

2 3 benefits owed? 

24 A Yes. 
25 Q And so you could have don~ that here; right? 

DEPOSITION OF MEREDITH VALKO 

1 here; right? 

2 A No. 

3 Q Do you have any reason to believe that Justin Fortson hasn't 

4 been supervised by his parents for every day, other than 

5 those days set forth in the Complaint? 

6 A No. 

7 Q In your file, do you remember seeing a description of 

8 symptoms by Justin Fortson, indud!ng impulsivity? 

9 A I don't remember, no, but it might be in there. 
10 Q Okay. And how about headaches? 

11 A Yes, I do remember that. 
12 Q That he has a tumor? 

13 A I don't remember anything about a tumor. 
14 Q He has cognitive deficits? 

15 A Yes, 

16 Q What are cognitive deficits, by the way? 
1 7 A I believe it's processing and mental deficits. 

18 .Q Yeah1 processing information, understanding risk; right? 

19 A Yes. 

2 O Q Includes safety features; right? 

21 A Yes. 
22 Q You know from your experience that traumatic brain injured 

23 people like Justin are unsafe, if le~ afone; right? 

24 A Yes. 

25 Q You shouldn't let them cook on a stove; right? 
Page 56 Page 54 ---------------'-·---------------<--- ---------------~-------------

1 A I could have, yes. 1 

2 Q Why didn't you? 2 

3 A Because there was an element Qffraud that there usually 3 

1 isn't in overpayments. 4 

5 Q And the fraud is that -- Is what? Where's the fraud? 5 

6 A That they were providing benefits -- or they were submitting 6 

7 for benefits that weren't actually incurred. 7 

8 Q So when you say 'they were submitting for benefits," that 8 

9 means, you received the attendant care services form from 9 

10 Lou!se Fortson; right? 10 

11 A Yes. 11 

12 Q And anything other than receiving that attendant care J.2 

13 services form from Louise Fortson that you say supports 13 

14 fraud? 14 

15 A (Nonverbal response) 15 

16 Q Anything else, other than that form? 16 

17 A No. 17 

18 Q And you have no other Information to base your termination 18 

19 on that would indicate an Intent by the -- by the -- by 19 

A Right. 
Q He shouldn't be doing things like driving a car; right? 

A Right. 
Q You know in your file that, in fact, he had been driving a 

car; right? 
A Yes. 
Q And clearly, he didn't have an awareness that he shouldn't 

be doing that; right? 

A Right. 
Q He did a !ot of things that people who aren't brain-injured 

might not do; fight? 

A Yes. 

Q That's documented in your file? 

A Yes. 
Q How about outburst and anger? Do you remember from the 

neuropsycho!ogical reports that you reviewed that he showed 

episodes of outburst and anger? 

A Yes. 
Q Once in a doctor's office; remember that? 

20 Louise? 20 A No, I don't. 

21 A No. 

22 Q And it's not important to you to know anything more about 

23 Louise, and her menta!lt:y, anything !Ike that? 

24 A No. 

25 Q Okay, And, again, you don't think Justin committed a fraud 
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21 Q Do you remember notes in your file -- I think they were put 

22 there by (:ynthla Temple"" to the effect that Louise Frntson 

23 hasn't slept in her bed since the day Justin was injured, 

24 
25 

and she sleeps in a La-Z-Boy right in front of the 

bedroom-· his bedroom door to keep him from getting out at 
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1 night? Remember anything like that? 

2 A No, I don't. 

3 Q You don't remember reviewing anything like that? 
4 A No. 

5 Q Do you have any Idea what Mr. and Mrs. Fortson spent their 

6 money on that they got from Meemic? 
7 A I have no idea. 

8 Q Do you know anything about them installing an alarm in their 

9 house to try and keep Justin from getting out? 

10 A No, I don't, 

11 Q In fact, they did it twice, after the first one didn't work. 

12 He got around their alarm, and they went and bought anot11er 
13 alarm, and paid that money to an alarm company to try and 

14 keep Justin in. Do you know anything about that? 

15 A Nope. 

16 Q That's all news to you? 
17 A Uh-huh (affirmative). 
18 Q Does it make any difference to you in your determination? 

19 A No. 

20 Q There is a neuropsycholog!ca[ evaluation that was performed 

21 by Dr. Schnell, and it has a whole page -- really difficult 

2 2 to read -- and on the margin, it ta!ks about Louise 

23 
24 
25 

Fortson's health, and her stroke, and her lupus, and all her 

physlcal conditions, and all the surgeries she had. Do you 

remember seeing that page? 

1 
2 
3 
4 

5 
6 
7 
8 
9 

10 
11 

12 
13 
14 

15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
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when Louise wasn't there. Is there something wrong with 

that? 

A No, 

Q That would be okay? 

A Yeah. 
Q Why? 

A Because somebody was actually supervising Justin. 
Q Okay. But it wasn't Louise; right? 

A Right. 

Q And Louise was In the hospital; right? 

A Right. 

Q But she submitted the claim, and she signed it and dated it; 
right? 

A (Nodding head in affirmative) 

Q "Yes"? 

A Yes. 
Q And that's okay? 

A Yes. 
Q And it was proper to pay Richard Fortson the attendant care 

seivices for those 24 hours; right? 

A Yes. 
Q I think I know the answer to this question, but the 

suiveil!ance video and the photographs, those don't 

contribute to your decision to terminate? It's the jail and 

rehab; right? 
Page 58 Page 60 
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1 A No. 
2 Q Now, you've based your termination on information that you 

3 got from Data Surveys to the effect that you confirmed that 

4 

5 

6 
7 

8 

9 

10 
11 

12 
13 
14 

15 
16 
17 
18 
19 
20 

21 
22 
23 
24 
25 

there were days that he was not in the house. Now, you got 

that from Data Surveysi right? 

A Yes. 
Q So you don't know firsthand that he wasn't in the house, but 

you know he wasn't because of the research that your 

contractor came up with? 

A Yes. 
Q If you paid 24-hour supervision to Richard Fortson -- and 

you did -- for times that Louise Fortson was In the hospital 

getting treatment, would that be an improper payment, if 
Justin was there and supervised? 

A Yes, 

Q Why? 
A Because Justin wasn't supeivised by anybody. 

Q How do you know that? 

A I guess I don't, 

. 

Q But, you see, what I mean Is that Louise was in the hospital 

and had surgery on occasion, so she couldn't have been there 

during the times that she had treatment. But Meemic did pay 

for supervision for Justin at h!s home, and paid it to 

Richard, like you did every other time, and they had 

brothers and sisters and other relatives come Into the house 
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1 A Yes. 
2 Q Okay. So -- and let me get thls straight: You're not 

3 dalm!ng that Justin doesn't need altendant care services, 

4 You're clalmlng .that he didn't get It for times you were 

5 re9uested to pay for? 

6 A Yes. 

7 Q And that's the bottom line ln this case? 

8 A Yes. 
9 Q In this case, Meemlc agreed to pay the parents $11 an hour, 

10 24 hours a day; true? 

11 A I believe so, yes. 
12 Q On other cases, do you have situations where you pay 
13 directly to unski!!ed providers an amount of money per hour? 

14 A Yes. 

15 Q And what rate of pay do you Lyplca!!y pay unskilled 

16 providers of attendant care setvkes? 

17 A Depends on the area where they live. 

18 Q Okay. Is it different sometimes? 

19 A Uh~huh (affirmative), 
20 Q And --
21 MR. HARRISON: Is that a "yes"? 

22 A Yes. 
23 Q "Yes"? Where does the $11 an hour come from? 
24 A I really can't say, because I wasn't the one that negotiated 

2 5 that rate. 
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1 Q Okay, So that was a rate that was negotiated between 

2 Richard and -- or probably between Louise and Cynthia 

3 Temple; right? 

4 A I would assume so, yes, 

5 Q Okay, In your experience, would it have been the person, 

6 the claims rep assigned to the file at the time? 

7 A Yes. 

8 Q Okay. And as a claims rep, do you have the abi!ily to enter 

9 into negotiations for an hourly rate? 

10 A Yes. 

11 Q And what Is your range of authority for attendant care 

12 services for unskilled? 

13 A It's typically between 10 and $12 an hour. 

14 Q Okay. So that's right in the middle of what your authority 

15 to pay is? 

16 A Yes. 

1 7 Q Is that at the present time? 

18 A Yes. 

19 Q Do you know what it would have been back in 2009? 

20 A I would assume that it would be similar. l wasn't working 

21 here at that time, so I don't really !mow for sum. 

22 Q Oh, yeah. Okay. Does that change from time to time? 

23 A Not really, Like I said1 it's·mostly based on the area of 

24 the state that they live. 

2 5 Q Okay. Are you familiar with any case !aw that addresses the 
Page 62 
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1 Q Do you try to do that on occasion, if you can? 

2 A No. 

3 Q Why? 

4 A Because I don't like to dictate where they go for treatment. 

5 If the family wants to do it, they can. If they would like 

6 to use an agency, they can. 

7 Q Okay. If the family's willing to do it, that's okay with 

8 you7 

9 A Yes. 

10 Q All right. Have you had problems in the past on other cases 

11 where doctors want the patient to go an inpatient place, and 

12 the patient doesn't want to go? 

13 A Yes. 

14 Q How do you deal w!th that? 

15 A We really don't have anything that we can do. It's 

16 basically up to the patient and their doctor's decision, 

1 7 even if they differ. 

18 Q Have you had cases where patients will be placed, and then 

19 they leave? 

20 A Yes. 

21 Q Even though the doctor doesn't want them to leave; right? 

22 A Yes. 

· 23 Q And that's the nature of these places. You can't keep them 

24 there, !f they don't want to stay; right? 

25 A Right. 
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1----------- ---·----------·--+---··-----------·------·--.. -·--·---·--------·-
1 appropriate hourly rate to be paid by a personal injury 1 Q If I told you that that was the case with Justin, would you 

2 protection provider to unskilled attendant care prov[ders7 2 be surprised? 

3 A No, 3 A No. 

4 Q Okay. And do you have cases where brain Injured persons are 4 Q It would fit, wouldn't it? 

5 put In an Institution or a house where they go live, and 5 A Yes. 

6 that Meemlc has to pay for7 6 Q Do you know that Justin threatened his mother to commit 

7 A Yes. 7 suicide, if.she took him to Hope and left him there? 

8 Q Typically what would you pay a place like Hope Network to 8 A I did not know that. 

9 take care of someone l!ke Justin 24/7? 9 Q Would that make any difference? 

10 A It varies. It depends on -- I mean, I don't know their 10 A No. 

11 rates off the top of my head. 11 Q Just a couple more questions Meredith. Thank you. 

12 Q Do you have an_ fdea7 12 A Uh-huh.(affirmative). 

13 A It's much more than the family attendant care. l know that. 13 Q I'm looking at the Complaint, the original Complaint that 

14 Q So Jf I'm -- if I -- if Fortsons got about .$8,800 a month, 14 was filed in this case, and paragraph number 16 says, "That 

15 that would roughly be a number, I think, that wollld be -- 15 Mr. and Mrs. Fortson were specifically Informed by Meemlc on 

16 that it would get to. If you took 11 times 24 tlmes1 let's 16 one or more occaslons between 2009 and the present that they 

17 say, 30, It'd be around 8900 bucks. Does that sound about 1 7 could not receive payment for a portion of time when 

18 right to you? 18 Defendant Justin Fortson was outside of their direct 

19 A Yes, it does. 19 supervision," Now, you've already answered that you're not 

2 0 Q Hope Network could get easily three times that; right? 20 aware of anybody from Meemlc ever telling them that; right? 

21 A Yes. 21 A Right. 

2 2 Q And so Meemlc Insurance company saved a lot of money by 22 Q Paragraph 17 says that, "By September 21, 2010, work 

23 having Mr. and Mrs, Fortson keep Justin In their home as 23 restrictions for Justin Fortson were lifted by his medical 

2 4 opposed to having him go to Hope, didn't they? 24 providers, and he was permitted to work 15 hours a week," 

25 A Yes. 25 Do you know anything about that? 
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1 A I don't. 

2 Q You don't remember seeing that note in the file, anything 

3 like that? 

4 A No, I don't. 

5 Q You don't know what doctor provided that? 

6 A No, I don't. 

7 Q Okay. Toe next paragraph says that, "Justin Fortin 

8 attempted to complete his education." Do you know- anything 

9 about that? 

10 A Idonot. 

11 Q Okay. Paragraph number 20 says, "By March of 2012, Meemic 

12 began making inquiries on the amount of monies being paid to 

13 Mr. and Mrs. Fortson for attendant care, and in,April of 

14 2012, Meemic again informed Defendant Louise Fortson that it 

15 would no longer be making attendant care payments for work 

16 that was not actually performed." Do you know anything 

1 7 about that? 
18 A I believe that was sent to her because she was submitting 

19 attendant care forms before the dates were incurred. 

20 Q Yeah, that's another thing I wanted to ask you about. For a 

21 long time, Meemic was paying attendant care services In 

22 advance, weren't you? 

· 23 A I believe so, yes. 

24 Q And was that a mistake? 

25 A Yes. 

I 
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1 Q And that's something that you never caught in your work on 

2 the file; true? 

3 A True. 

4 Q Okay. And to the best of your knowledge, there1s nobody 

5 else here at Meemic that ever really caught that? 

6 A Right. 
7 Q But there's no doubt in your mind that Louise Fortson didn't 

8 really have an appreciation for what those forms were 

9 representing? 

10 A Right. 
11 Q other than the dates set forth at paragraph 23 -- and I 

12 count it to be 94 days -- other than those days, are you 
13 aware of any other days that Justin was not at home 

14 supervised by his parents? 

15 A Not to my knowledge, 

16 Q Okay. And then not to anybody else's knowledge here at 

17 Meemic; right? 

18 A No. 
19 Q That was a bad question. And your answer was1 "No. 11 It 
20 was--

21 A It should have been "Yes." 
22 Q It should have been "Yes." Okay. Thank you. All right. 

23 Do you have any knowledge about any times that Justin 

2 4 Fortson was left extensive period -- or for -- I'm sorry --

25 for extended periods of time without any other person in his 
Page 66 Page 68 

,-------------------------------- ·-----·-----------·------···--------~-
1 Q And it was because Louise was submitting them too soon; 

2 right? 
3 A I believe so. I really can't say why. 
4 Q Well, there's a letter sent to her1 telling her that she 

5 can't do that. Do you know of anybody ever contacting and 

6 talking to Louise personally about that? 

7 A I don't know. 
8 Q H.ave you ever looked closely at the attendant care services, 

9 and actually compared them to each other? 

10 A No, I haven't. 
11 Q If I told you that there were some of the forms where ~he 

12 just changed the date, made a photocopy and changed the 

13 date, and submitted it, do you know anything about that? 

14 A l don't. 
15 Q You haven't looked at them that closely? 

16 A No. 
17 Q Would that be an indication to you, if you recelved those, 

18 that she didn't really know what she was doing? 

19 A Yes, it would. 
2 0 Q In fact, if she's submitting those attendant care services 

21 in advance, she didn't know what she was doing, did she? 

22 A No. 
2 3 Q She didn't appreciate what those forms were saying or what 

2 4 they meant, did she? 

25 A No. 
Page 67 

1 home? 

2 A No, I don't. 
3 (Counsel reviews document) 

4 Q There is a paragraph that says1 "Mr. and Mrs. fortson's 

5 behavior in fraudulently provjding documentation for the 

6 purposes of obtaining payments to which they were not 

7 

8 

9 

entitled was w!Uful1 wanton, and intentionally with the 

intent to harm Meemlc, and is of a type which warrants an 

award of exemplary damages." Can you tell me about any 

10 documents, other than the attendant care services, that· 

11 might fit that description? 

12 A No. 

13 Q Can you tel! me about any other evidence whatsoever, 

14 documentary or other, that would indicate that what they did 

15 was willful and wanton? 

16 A No. 

1 7 Q How about Intentionally done? 

18 A No. 
19 Q Do you know if they had any intent to harm Meemic? 

20 A I don't know. 
21 Q Is there anybody else at Meemic that would know better than 

22 you? 

23 A No. 

24 Q You're the best person to talk to; right? 

25 A Yes. 
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1 Q Do you have any evidence that would support the· statement 

2 that, "The Defendants purposefully provided false 

3 information to Meemlc"? 

4 A No. 

5 MR. CHASNIS: Do you have anything else, Bil!? 

6 MR. HARRISON: (Shaking head negatively) 

7 Q All right. The Notice -- and I've talked to your lawyer 

8 about this -- it's my understanding I have now been provided 

9 with the original, complete claims file, a copy of itj 
10 right? 

11 A Yes. 

12 Q All right. I probably have most of a duplicate copy, but to 

13 the best of your knowledge, I have everything now; right? 
14 A Yes. 

15 Q Except for anything that's privileged or redacted because 
16 your attorneys have declared confidentiality. Okay? 

1 7 A Correct. 
18 MR. KRUEGER: Counsel, just to deal with that, one 

19 issue I hi3ve, I ~- she made a whole copy for you. She 
20 didn't make one for me.· Either I could take it and Bates 

21 stamp It and send it to you, or you could take it and Bates 

22 stamp it and send it to me, so that we both, when we say we 

23 have the whole file, are dealing with the same thing. 

2 4 MR. CHASNIS: What's your preference? 

25 MR. KRUEGER: It's up to you. I'!! !eave it to 
Page 70 

1 you, since we're producing them. 
2 MR. CHASNIS: Then I'm going to have you take it. 
3 MR, KRUEGER: Okay. 
4 MR. CHASNIS: But r would like a copy of the 
5 application. If you just want to make -- did she -- did you 
6 pull that out of there? Is thls --
7 MR. HARRISON: I did. 
8 MR. CHASNIS: Oh, you did? 
9 THE WITNESS: Yeah. 

10 MR. CHASNIS: He pulled it out of there. 
11 MR. KRUEGER: If that's the only document pulled 
12 out of there, we can make a copy of that, and then --
13 MR, CHASNIS: Okay. Perfect. 
14 MR. HARRISON: That was the only one. 
15 MR. CHASN!S: Thank you. 
16 Q All right. And so that Includes the payment logs; right? 
17 A Yes. 
18 Q And the only training manual, you've provided a copy for me; 
19 right? 
20 A Yes. 
21 Q That's the only training manual that would -- that we can 
22 think of, and we talked about all of that. 
23 MR. HARRISON: That's why I had them mark it, just 
24 to --
25 MR. CHASNIS: Nope, we'll refer to this as the 
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1 "Garan Lucow Miller 2015 Guide to Michigan Automobile 

2 No-Fault Law.1' 

3 MR, HARRISON: Fair enough. 

4 MR. CHASNIS: Thank you. 

5 Q Do you have any other internal policies or procedural 

6 documents that wou!d have to do with how you handle the PIP 

7 da!ms, and specifically attendant care services requests? 

8 A No, we don't. 

9 Q Okay. So you just got that Information from your training, 

10 your educatlon1 and experience obviously; right? 

11 A Correct. 

12 Q Okay. And I think we've talked about the attendant care 

13 services form, and that has a form for description that she 

14 didn't use, and I think I've talked about the fact that the 

15 form is given to them, they fill it out. Sometimes they'll 

1 6 get some coaching? 

17 A Yes. 

18 Q On any of your cases, do you ever see a reason for or a 

19 value in your bringing -- being proactive to get a different 

2 0 conservator appointed for the person entitled to the 

21 benefits? 

22 A No. 

23 Q You never had any experience with that? 

24 A No. 

2 5 Q Is that something that you think that would be part of your 
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22 
23 
24 
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job to make sure the person, who's entitled to the benefits, 

has a proper conservator or guardian to make sure they get 

what they need? 

A Yes. 

Q Okay, And in a case where a person entitled to benefits is 

not getting benefits that you think he needs, or a case 

worker tells you he needs, or a doctor tells you he needs, 

would It be appropriate for you to be proactive to change 

the conseivator for that person? 

A Yes. 

Q If a provider does something wrong, do you feel that you can 

use that against the person entitled to the benefits? 

A No. 

Q Well, isn't that what's happened here? 

A Yes. 

Q Well, do you think that this claim has been handled properly 

in terminating Justin's benefits? 

A Yes. 

Q Do you think you'd have any other obligation to help Justin? 

A No. 

Q Okay. 

MR. CHASNIS: Anything else? 

MR. HARRISON; (Shaking head negatively) 

MR. CHASNIS: I have nothing further. 

MR. KRUEGER: Ms. Valko1 I just have a couple 
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1 clarification questions, 
2 THE WITNESS: Okay, 

3 EXAMINATION 
4 BY MR. KRUEGER: 
5 Q When you say that you don't have evidence that Justin is not 
6 entitled to attendant care benefits -- and I think you 

7 testified to that effect -- you mean, that you have not seen 
8 anything in the medical files which would indicate that he 
9 does not need attendant care benefits; is that accurate? 

10 A Yes, 

11 Q Okay, What do you base your decision on whether to grant 
12 attendant care benefits on? 
13 A Based on the scrip provided by his treating doctor. 
14 Q Are you aware of what Information the doctor was given in 
15 order to issue that prescription? 
16 A No. 
17 Q Are you aware of what Mrs. Fortson or Justin told the 
18 doctor? 

19 A No. 
20 Q So there could be Information that would come out !n an 

21 independent medical examination which may alter your opinion 

22 as to whether or not attendant care benefits should be given 

23 in this particular case? 

24 A Yes. 
25 Q And also if we talked to Dr. Peragis, and discovered from 
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out with friends in a car or otherwise be an Indication that 

they did not intend to provide attendant care? 

MR. CHASNIS: Objection; speculative. 

Q Would that affect your declslon If you knew that they were 

allowing.., him to go out wlth friends, and not actually 

watching him on a 24-hour basis? 

A Affect my decision to terminate benefits? 

Q Yes. 

A No. 

Q Okay. Would you award or glve attendant care benefits if 

Louise Fortson was in the home with Justin, but sleeping and 

not actually paying attention to him? 

A Yes. 
Q Would It make a difference to you if you found out that 

Louise Fortson was receiving disability benefits, and 

indicating to the State of Michigan that she's unable to 

work at all? 

A No, 

Q When it comes to attendant care, what specifically does an 

attendant care provider have to do with the person who 

receives the benefits? Is it something more than just being 

in the room with them? 

A It depends on the case. It can be as much as bathing and 

grooming, or as little as supetvisor and being actually with 

the person. 
Page 76 
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6 

7 

8 

Information that tended to indicate that Justin was not 

forthright with the doctor, that that could also change your 

opinion? 

MR. CHASNIS: That's Dr. Peragis, you're talking 

about; right? 

MR. KRUEGER: Dr. Peragis, yes. I believe that's 

who issued the prescription. 

MR. CHASNIS: Yes, Cynthia Peragis. 

9 Q You also testified that aside from the Incidents named in 

10 the Complaint, which, I believe, were the ja!I time served 

11 by Justin Fortson, and, I believe, also some medical drug 

12 rehab, rehabilitation, that you were unaware of other times 

13 that he was not given proper attendant care; is that 

14 accurate? 

15 A Yes. 

16 Q If there was information showing that Justin was out driving 

1 7 with his friends, and not under the care of his mother or 

18 father, would that fall within a category which you would 

19 give attendant care benefits for? 

20 A No. 
21 Q If it was found that Justin was out by himself at a store or 

2 2 some other location without anyone around, would that be 

2 3 something that you paid attendant care benefits for? 

24 A No. 

25 Q Would the fact that Justin's parents would allow him to go 

Page 75 

1 Q If you found out that there were drugs in the home of Justin 

2 Fortson that his parents were aware of, would that alter 

3 

4 

your decision on whether or not to award attendant care 

benefits? 

5 A No. 

6 Q Okay. 
7 MR. KRUEGER: No further questions. 

8 EXAMINATION 

9 BY MR. CHASNIS: 
10 Q Well, you didn't need an independent rned!cal examination to 

11 come to your conduslon to terminate -- that benefits should 

:J.2 be terminated, did you? 

13 A No. 
14 Q As a matter of fact, based on everything In the file, an IME 

15 isn't going to help you at all here, is it? 

16 A Ican'tsay. 
17 Q You have no reason to believe it would. Wouldn't it be 

18 speculative to think that a doctor might say Justin's okay, 

19 he's recovered, or he doesn't need attendant care services? 

20 A Yes. 

21 Q All indication In the file !s just the opposite; true? 

22 A Yes. 

23 Q So I think what we1re saying is it's possible that you could 

2 4 get an IME, and that might give you some more reasons to 

25 terminate benefits? 
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A Yes. 

Q Okay. Now, you've known i3l:! along that rmyl!me you want, 
you can get an IM:E on Just!Oi right? 

A Yes. 

Q And you've chose not to; true? 

A Yes. 

Q Do you know abotit any specific. lnstanc.."'S of Justln driving 

with his friends? 

A I believe the sutvelllance showed him v.!th his friends. I'm 

not posjtlve that he was driving or not. l know that he has 

received several DUI's whom he was drMng. 

Q We know there are instances where he was r!dlng !n a car 

with somebody else; right? 

A Yes; yes. 

Q P.r.d that wouldn't be. something that would cause you to 

termfnate attendant care sei-vlces? 

A No. 

Q Right If )ust!n 1,Vl';nt for a t!dc. to U1e SOOre or took his 

b!cyde a couple b!ccks down to an ATM whfa: d4d ~~ mom and 

dad are there or standing on the pore!\ that wouldn't be 

somethlng that you wooki think that he's not gel:tlng 

scpervis!onI woold you? 

A No. 

Q If Justin's sister, who fs a nurse, came and p!d:0d him !JP 

and took him someplace1 and he was gene with his $lsl€r, 

1 gray area;. right? 

2 A Yes. 

3 Q And I think what we've talked about it, is in that giay 

4 area., there are some tlmes when technkal!y he's not there 

5 being supervised that you d0fl1t have any problem w!th paying 

6 the auendant care servkes1 because he really ls being 

7 supervised; even If he's not ln the same room? 
8 A Yes, 

9 Q Okay, And that's just reasonabie; rlght? 
10 A Yes. 

11 Q Okay, 
12 MR. CM1\SNIS: I have nothing ft.:rthe.r. Thank you 
13 very much, Meredith. I appreciate it. 

14 MR. ((RUEGER: No further questions. 

15 (Deposition concluded at 11:06 a,m.) 
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would that cause you to not want to pay 24/7 to Richard 

Fortson? 

A No. 
Q If other relatives on occasion would take Justin, even 

overnightr would that cause you to not to want pay Rldiard 

Fortson the a.ttendant care services? 

A No. 

Q Why? 
A Because. he's still being supervised by a family member. 
Q Right And he could still be supervised by Rlchard and/or 

Louise by telephone; right? 

A Yes. 
Q Okay, And so tf you had Information that he was not under 

their roof1 but they had regular contact with him1 whether 

It be by telephone, or lt be by contactlng somebody he's 

with, that would be- okay; rlght? You wouldo't thlnk that's 

violating the attendant care services agreement; rlghf? 
A Right. 
Q So rt's kind of a gray area, isn't it? 

A Yes. 
Q SO you have to make a judgment caH, don't you, on when 

they've realty requested benefits that they didn't earn, 

It's a judgment call that you have to make sometlmes; rlght? 

A Yes. 

Q And you know that that judgment call has to be made In a 
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Sep 2316, 05:00p St. Joa Au!o Body 2699834030 p,1 

NAMEANO, 
AOOR5$S 

M=EMIG lnmm.mca Company 
1685 M O!)(fyke Rd 

NOTICE OF TERMINATION OR DECLJNATIOl'l OF INSURANCE 
(Michigan) 

Kirn OF 

OF INSURANCE 
CCMPANY Auburn Hii!s Ml 48326 

Persona! AoWrr-0Qi1e - "---~ 
l'OUCY/APPUCA11~.NIJER NO,'. PAP0632_6'/6 -·-

NAMEAND, 
ADDRESS 
0:-lNSURED 

Term!n.illcn 
of lnsurn11<:a-

Decilna\ion 
of lns11ranrm 

Piemrurn 
Adjustment 

EFFECTIVE DA1E OF r~OTl:E: 
07129/2010 12:01 AM 

{!)~rE1 _ (HOUR-Sf!, 'iC,W "!f!lf. A"; TUS /OORE.S$ ~ lP.i: WSVltCO) 

LOUISE M FORTSON 
RICHARD A FORTSON 
819 HiGC'iLAND 
SAINT JOSEPH 

{AppHcaUle ltem marked "X"} 

M. 4900,-25'!1 

1DATE OF Mi\l'JNG; 611412010 
r---·· 
NAME At,,TJ ADDRESS OF AGB11iBROKCR; 

Hager: Agency 
P08ox787 

HIies Ml 49120 . ·-
POUC'f F.FFECTNEOR INCEPf!ON DATE: 
01129/2010 

IXJ this is to no!lfy y-0u 11i/Jl far Ille rcason(s) stated in !hs "lmportanl Noiice-.i' secticn I.he ITTsvr,1r1ce p.'D'1i00d i11 the abov<?- indiCattd p;,rc; ihiil bo 
te1mina!ed al and trom the hour ar:d dote s!Jted above. ;l'-is noliHi:rntlon is in co.-1ipf,ance vl'~h law and llie O!'O\'isiom,. 'm ycm ocl!C;' rel2fl11!J tc H·e 
termfnafion of!nsuranre. · 
Also see the "!mp:ortani ftotlce-s" ~.l!:!:!)?11orlnforma(ion or Your Rlg!lt t~.! .rk;arir:_g and forothor infufmation that may a~!Y.:---···~---,..-..; 

D Your appl!catloo im t.ie R!nd of insurant€ ITlf.!Ilfioned above hes been declined. The reason(s) for this dscllrni!Ion of iasuranca are sla"too in the 
1•1triporta.n1 Notice$" section . 

.. Alsu see ~he "Important Nollces,.. §..eciion 1Gr it:formaUoo ,on You~ Right to a Hearing andforo!her fnfmmatlon that mm a 
00 Unearned prembm wm be reiur:ied ln aC{;ofdanco with Mr.;:h!gan raw anti the terms tithe pc!Kly. 
0 Enclosed fa $. , being the. amoum oi unearned premitIDl ior the. unexpfred ter:n of 1ba po!icy. 
D A bfll for the premllm unrned to the lime of concolla!km wiil be forwartJod in due COJJfSe, 
D Olher: 

Spo:c!fic Reasonfs}fortenninutlon or deciin<1Hor, of insttrar.c-a: Drhi~~ .. !erord of ~us_fin A Foilsor... Plees~ .. ~-on_la_o~t,~·,_Lr ________ _ 
MEE~/ilC Anen! Ka:ien Agenc:i:.?.~ (BOOj 52e-9165 to dir:g~ss yo.:r insurarn::e opli:ms. . 

IZJ Yoor ru/ih·1 to a Hvar!ng; If you have any reason ffi be!leve that 'vte have nnpio~ denJ;e YoU of y:::iF lnsuffifloo, Of charged alt !!lCO!rett pre.~iOm fw 
ihal insurance, you are ent!Ued ;c have your compialnt resolved ihroUSjh one cf the procedures.des<mbed hi !hls 11olice and to;;; revtew by !he Michl{1an 
Insurance Bar~oo if we :'ail lo res~ve-1r.e dispute, · . 
We will provide you, upcn request ar~ payment of a reasona-bie 1.x1pying cha1go, wtth lnforma:Kln pefllneot lo lhe denia of insura11Ce or to Jhe pramlum 
charycd. 
We wi! attempl to roso!ve .any d!sp..1te prompt;y snd ir.formaHy, whlfe proleci:ing b«h your lnter-wls and ours. Yoo have the right to partroipa(e in any 
process for resolving the corrplalri! eilhvr by telephone dlscuss!on, by mail or by a fflvate i:ifmmaJ· managerial !o\'el oonfer-ence. U coofflmnce is by 
te!eohooe, we will identify al! pe;som lislenlng 10 the lelept1one C<aYferen~ by neme and !ltlo, We will either provide !oil: lcoo telepbo:-ie service or pay all 
feleohooe charges assttCiated with such !elepbone confe1ences. If you wish to have a private confemncs by telephone, please cat us oolmct at lhs 
following number1 u:i!ess !he number indkia!ed is toll f:ee: 1-<IBS.-4-MEEMlC .. _ 
Jr we fall to p~:)lja:Je a prxass b resolvin(:i ttw compfolnt and proposed reso1ooon v..ilhin 30 davs alter yvur rnques:, ur if you Utmgree 1'aih lhe propooe.d 
reso!tHfon aft&r p,,;r,:esslrig ynur CQniplaID, yc,u ;IIU' er;titled to t1 determlnmloo of \!'ie" manor by 11:e Commlsskiner of lnsurar:oo. 
If you Wish to n:Nlew any tomplalnt \'/11h us, please conlact us at tile oooross shown -OOoi:e. TIils should be done before coniac!log 1he M1cniga!l 
Insurance Buroau. 
lf after confertlng with us you foal lils dispute has fl:lt boon sat!Sfu.ctoriiy resolved, you may oon'.ecl l~e Michigzn insurance B:ureau, P.O. Sox 30220, 
l.amiag, Mlch;gan 48900. 
You a!ro have fuc right to appcirr, ar.olhBr pei::,on fo. act in r.~r behalf ihrol:ghout the appeal pr.~ss. 

-00 WARNING: IF THIS NOTICE PERTAINS ro AUTOMOBILE LIABILITY INSURANCEl-,.Ac-occ~a"'R"'D~IN"'G"'T=o"'M"'IC"'H,::IG-,-AN=LA'"w"", 77YO"'IJ~M"'U""S'-"°'T 
NOT OPERATE OR PER!IIT THE OPERATION OF ANY MOTOR VEHICLE ro w i!CH THIS "NOTICE" APPLIES, OR OPERATE 
ANY OTHER VEHIC~.f:, UNLESS THE VEHICLE IS INSURED AS REQUIRl,))BY ~' ---------

0 Repfar:ementofYour Homo Insurance; If too pofi::y being terminated ls cue that !n:;;ures 10w home ar.d you wish to replares:..il:i' Insurance you snould 
attempt lo obiain such insurance i:1 the \'olootaiy !nsutarice rnarket by corilaclii"i;j yout ~en! or m1olher lnsurar.ce co.Tipany. Ii suoh insurance 1s 
unobtainable in fhe vO!urMtl'/ market you may 00 able io O;}taln insurance !hmugr. t'1e Michigan B.ssfc Prnperty Insurance A.--:so:::iatkm, 200 Henalssan, .. ~ 
Genier, Suite 1500, P.O. Sm S6, Detroit MicNgan, 48243 (f'llone Numbec: 313/llT/-74-0ll), Eillier consult yoor agent or ocnlact !he Asw,ialion direct~ 
1or informa!!o~ . .or: <1pPl)1ing fc,r in~1100 thwugh ~.!1?._~~--~·=~"·~----

00 Replacement of Your Auto ln$ur.mcu: 11 the poliay being lerrrJnatcd is one that insures youi autornobi!e{s)you sho'.11:;i obtain rnf~a{;<Jmcnt msu:arioo ir1 
the vo!untaiy m2r1<et fo1 at least !h~ porticn or your lnsurnnce necessa;y to satis:Y Michigan Flnantlai Responsl::Hity ftlqulremoots by non;aciing your · 
agent or anot~er insurance company dlfoct]y. !f Insurance is unobtainable, you may be eligible for !nsur-0:.ce frirou,gh U1e Micri!gan Au!olfl{lbile Insur ooce 
Placement Facility, P,O, Sox 336':7, Detro~. M!Ghigan 48232~56ti {Phone Num::ier; 734/464-1100). Eilher consult your 8Jentorconla.::t iha Facll!ly for 
ir!iormallon or. appiying for i11sunmce 1tlwuoh th~ Facll! . ··- ··--c-~~---::=---..,--c-

lli] Consumer Report; la C{)lllpliance vith Ille.Fa'· Credi RepcrtinJ A!:l (Pui;,ic Law 91-50!) and I!\£ Consumer Credi! Reioml Ac! o/199~ )IOU are hereb>J 
informed that tile actlon tali.on above Is beirig !aken wholly er partly hac:all'se of info;ma!lon conla11ed in a ::oMUrlier report !rom the foijow'l!lij ronstlme:' 
reporting agency; 
{Naroo)Bq,Lore lnloimalioo Servit,,s ... !Phone N"mt<,r)=(888~)~8~1IB~·0~2~36~-----
(Add/ess) 2900 LollO __ Oak Pfy§uite 142cE"l!•n. Miunesora 55121 ······----~---
Please irne addltional infonoot!on for a disdosura of vouf rights under this farleral law. 
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Sop 2316, 05:00p 

W;MEAKD. 
l\llfJRE&, 
OF INSURANCE 
COMPAflY 

St. Joe Auto Body 2699834030 

NOTICE OfTERMINATION OR DECLINATION OF INSURANCE 

!Y.EBv11C Insurance Corrpsny 
11IB5 N Op<lyke Rd 

Auburn HWs Ml 

(Michigan) 

4il326 

-·- ·-
l(!ND OF POLICY; 

PMl01101 Aulomobile 
POUCY/Af'Pl!CAT!ON/ll!/,;IJERNQ,; ?APC632676 
EFFECTNE DATE Of NOTICE: 

07/Z!l/1010 

p.2 

... 

--
12:01 Ml 

Ir.ATC:: "1(Tu!1-SrmDAftl) TJY,~ f.T TIIE AfjO,~fi,5 Cf THE INEUflF(H --------- -------~ 

N/iJ,,EAl\lD • 
ADDRESS 
OF INSURED 

LOUISE M FORT$CN 
RICHARD A FORTSON 
819 HIGHLAND 
Stl.lMT JOSEPH Mi 49055--2511 

DATE OF MAILING: .. 6/14/2-010 

/'JAME AND ADDRESS Of AGEITT/8ROKER: 

:-1.agen Agency 
0 0 8os787 

Nl"'1 
POLICY EFECTJVE Oi~ INCEPTION OAIE: 

011291201D .. 
Additional Information regarding yourrlgh1s uuder the Consumer Credit Reform Act 
Pursuantw the Consumer Ctedft Reform Act of W9fir effective Septemb.er 301 19971 you·are infotmed that; 

\II 4912D 

The consumer reportlug agency fdenUfied an thfs form did not make any decisions regarding the ztated lrisurance pdicy. Therefo1e, tho consumer reporting 
agency wouid not be able to provide you wfth the specific reasons why the insurar.ce company is taking !he present act1011. 
You have lha Jight {o obtain wllhin 60 days of the mcel,,t ol lils notice a free copy of your consumBr report from the consumer rep~ilng agency which bas 
been lder:tifled on thls form. 

You have the right fo OffiptJte Inaccurate information by conlacting lhe consumer raporling agency direcly. Once you have di!Ectly noiified the consvmer 
mpcrUrig agency of your dispute, !he agenC'J must, \\lit,lin a reasonable period of lime reinvesfigate and record the current status oi the. disr,u\ed informallon, IF 
a'ter rainvesllgation, such iniormatlon Is found lo be lnoocurate or unverillabio, sucn informallon must be promptly deleted from your reoords. If the 
reinvestigation does no! resolve the dispute, you may file a brk;f slatement setting forth lhe nalum of the dispute \'Alh the consumer rei:crtlng agency. Your 
fi!ed siatement w!U lhen bo Included or summarimd fn any subsequent consumer report containing !he information in questbn. 
For complete Information regarrling lhe Federal Consumer Credit Protection Law please refer to The Code o'. :he lf'WJ of !'ie Un ire S 
15, Chapler 41, Subchaplerlll, (15 U.S.C. §1681 et seq.). ){,~rl 

===c=~--
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STATE OF MICHIGAN 
IN THE z•d CIR.COIT COllllR'l!' FOR THE COUNTY OF BElfflIEN 

811 Port Street" St. Joseph, MI* 4908S 
(269) 9~3-7111 

MBEM!C INSURANCE COMPANY, 

Plaintlif/Counter-Defendant, 

11 

LOUISE M. FORTSON, end 
RICHARD A. FORTSON, indlvid'!llllly, Md 
RICHARD A. FORTSON, as Conservator for 
JUSTIN FORTSON, 

Defend!lllts/Counnir-Plaintiffs. 

Made B. Kreter (P3S475) 
Robb S, Krueger (P66115) 
KREIS, I!NDllRLll,HUOOINS & BoRSOS, P.C. 
Attorneys for Plainlif£1Counrer-Defendant 
P0Box4010 . 
Kala.inaroo, MI 49003-4010 
(269) 324-3000 
mkreter@KreisEnderle.oom 
tkrueger@KreisEnderle.com 

Ioseph S. Harrioon (P30709) 
Co-Counsel for Defe.ndants/Counter-Plaintiffi! 
POBox6916 
Saginaw, MI 48608 
(989) 799•7609 
jsb@.ioeharrlsonlaw.com 

Case No.: 2014-260.CK 

Hon. John M, Donahue 

Robert J. Chasnis (P36578) 
CHASN!S, DoGOER & GR!BRSOl'I, P.C. 
Attorneys for Defendants/Counter-Plaintl:ffs 
155 North Plymouth Road 48638 
P.O. Box 6220 
Saginaw, MI 4B60ll·6220 
(989) 793-8300 
bchasnls@cdglaw.com 

PLAlNTIFF/COUNTER-DEFENDANT MEEMIC INSURANCE COMPANJ('S REPLY 
IR(EF 
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!. J!NT!ll.Ollll1UCTION1 

Defendants/Counter-Plaintiffs Response to Meemic fnsuranllll Company's Motion for 

Summey Disposition (the "Respolll!e Brief'') is factually misleading and legally unpersuasive. 

Ignoring 1l!ldisputed facts, the arguments advanced in the Response are bereft of legal support. 

From approximately October 16, 2009, through the date of the Complaint, Louise M. Fortson 

("Louise") submitted sworn statements to Plaintiff Counter-Defendant Meem.ic Insurance 

Company ("Meemio") that she a11d Richard A. Fortson ("Richard")(collectively, the "Forlsons") 

were providing 24/7.attendant care to Defendant/Counter-Plaintiff Justin Fortson ("Justin"} everv 

single 1/av. For an absolute minimum period of 311 days, and likely far more as set-forth below, 

however, Justin ':'l'8 either incarcerated or in drug rehabilitation making 24/7 attendant , care a 

fact,callmpossi/Jility. Moreover, when not incarcerated or in drug rehab, Justin was regularly 

outside the supervision of any frunily member, ineludlng regular furloughs to purchase controlled 

substances. 

Meemic now, therefore, must file its Reply Brief to address the misstatements of law and 

facts present in the Response Brief. While the Response Briefis replete with misstatements of 

law and fact, for purposes of this Reply Brief, the focus will be on the following: 

!, Best efforts were not made to monitor Justin; instead, he was frequently left in the "care" 

ofnoncfamily members with established drug histories. 

2. Far from "unsophisticated" as portrayed in the Response Brief, Louise previously 

testified under oath that she knew exactly what sbe was doing when filling out the 

statements provided to Meemic. 

Plal11tlff/Co11111er-Dqfet11/a11t Meemic llmmmce Compnny's Rep/JI Brief 
Page2 o/13 
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3. Under no oiroumsl@!!oo does the Michigan No-Fault Act mandate payment of attend1111t 

care benefits for services not actually rendered. Douglas v Allstate Ins Co, 492 Mich 

241,259; 821 NW2d 472 (2012). 

4. Meemic's decision to void the policy can be predicated on "lilly insured's" fraudulent 

conduct, rendering immaterial Justin's purported lack of participation in the fraud. 

Stoops v Farm Bureau Ins Co, Docket No. 260454, 2006 WL 751404 (Mich Ct App 

2006) (attached as Exhibi! A). 

5. The Michigan Supreme Court recognized in Titan Insurance Company v Hyten, 491 

Mich 547; 817 NW2d 562 (2012)1 a fundameµtal diffurence between fraud in the 

application for insurance and fraudulently submitted claims under a policy, rendering the 

unpublished decision from Stale Farm Mutual Automobile InSW'ance Company v 

Michigan Municipal Risk Management Authority, Docket No. 319709, 2015 WL 728652 

(Mich Ct App 2015) inapposite. Further, othe1· unpublished decisions have reached 

contrary conclusions then that rendered in State Farm. See Frost v Progressive Mich Ins 

Co, Docket No 316157, 2014 WL 4723810 (Mich Ct App 2014), vacated (pending 

decision in yet decided case) 860 NW2d 636 (2015); Myel's v Transp Servs Inc, Docket 

Nos. 300043, 30340S, 2013 WL 5338553 (Mich Ct App 2013) (attached as Exhibit B). 

Moreover, and even more fundamentally, the Fort.sons do not meet their burden tmder MCR 

2. I 16(C)(l0), relying instead on unsupported and unsubstantiated statements of fact. As will be 

unequivocally set-forth herein, Meemic is entitled to have an order entered in its favor as to all 

issues, 

1 Meemlc acknowledges that Tlran d011s not involve statuto1y PIP benefits (bul rather starutory liability 
limits for bodily injury). One reference to ,uch in Meemic's Motion for Summary Disposition ("Moreover, the 
benefits sought were statutory PIP benefits") was unintentional and is withdrawn. 

l'lalnt{IJIC01111rer-Defendat1t Meemlc l11s11rance Compa11y 's Rep~• Brief 
l'age!J of 1J 
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• ,, 

A. Eve11 Wille111 Not fo©arcerate«l! @ll' fa llllrog Relmab, llbe IFowtnollils Were 
Not Providi111g 241'1 Atternd1111t Care t111 .JfumJm, 

Meemic is portrayed in the RespoDSe as advancing "dist11Steful" evidence to support its 

effort to terminate benefi!ll potentially otherwise payable to the Fortsons. See Response, p 8. By 

comparison, the Fortsons are presented as putting forth their best efforts to monitor Justin, See 

Response, pp 6-8. Both assertions are factually inaccurate. The burden of Justin's care was also 

not foisted on the Fortsons, as stated by Louise under oath, "»:e just said that we wou!~ 1•athel' 

take care of him oul'/Jelves; and Meemic kind of set the rate" (See JExlhilbit C - Deposition 

Tl'llllSCript of Louise Fortson, p 53). Inviting rather than rejecting the i:esponsibility, the Fortsons 

failed to provide the claimed attendant care. To reiterate, Louise claimed wider oath that Justin 

was never allowed out of the supervision of her, Richard or other family members and, further, 

that he never drove. Id. at 7. Contrary to these clnims. it Is !IRPBrent that Justin was allowed 

to be alone on rep9Pt occl!llions with his friends, to leave the house unattended and to 

become jnv9Ived in serions drug use. Even more unbelievably, the Fortsons have invited the 

very people who created or participated in Justin's drug use to live with them in their home. 

As just one example of the Fortsons' abject failure to provide attendant care, in 2011 

Justin estimated that he purchased $68,000 wort11 of l!,e.rolg, leaving the Fortsons' home on a 

near daily basis (See Exinibit D - St. Joseph Police Repo1t, p 3). Figures were not provided for 

the .years subsequent lo 2011, but testimony obtained during discovery from third parties 

completefy contradicts the claim that the Fortsons were providing constant attendant care in the 

best interest of Justin. At least two of Justin's former girlfriends testified that Justin was 

Pl11/illiff!Co11111er-Dofe1u/11111 Mee111/c 111si,ra11ce Co111p1my'q Reply Brief 
Page4oflJ 
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regularly left in their care despite tl10 fnct lhat botb have crimmal 1·eco1·ds and an·e drug 

abusers. These gir!li:iends, and their sordid histories, were not unknown to the Fortsons. 

Heather Mckie ("Heather''), one of Justin's girl&iencls, lived with the Fortsons for 

portions of the !!lilt three years when she was not in jail for drug related offenses (See IExliibit J& 

- Deposition Transcript of Heather Mckie, p 5). Heather had, in fact, rGltumedl to the Fortso11s 

home as of July 2015. Id. Rachel Ratz C'Rachel''), another of Justin's girlfriends, averred that 

mulliple times between 2011 and 2014, Louise would drop Justin off at her apartment for hours 

at time (See Exhibit IF - Deposition Tra11scrlpt of Rachel Ratz, p 9). Even more emeious, 

Justin would occasionally dirive by himself lo Stevensville to visit her in a Dodge Neon tbnt 

belonged to him. Id. at 35. Neither of Justin's parents, nor other family members, were present 

for these visits. Activities engaged in by Rachel and Justin included periods where she and 

Justin would drive away together doing heroin in her car. Id at 14. The Fortsons' lack of care 

or attention was not simply the result of Justin sneaking out of their home; it was readily 

apparent that Justin was actually using these drugs in the Fortsons' home. Rachel could recall 

multiple occasions where she would come to the Fortsons and Justin had already used heroin. Id 

at 15. 

While the Fortsons' claim to be trying to protect Justin from such behavior, they are 

actually perpetuating it. For example, after Rachel served time in jail for drug-related offenses, 

the Fortson family welcomed her back, even allowing her to regularly visit Justin, including at 

least one overnight visit. Id at 26. The Fortsons' failure was complete. Richard admitted for 

the two years proceeding his EUO that Justin was out of the house on almost a daily basis (See 

E;i;ll!llb>lt G - DepositiQn Transcript of Richard Fo1ison, pp 10,11). Justin's absence from the 

home was so prevalent that on one occasion he was uctually klduenpeil by drug dealers a11d 

Plt1/J1t{ff!Co1111ter-1Jl/(e111ft111t Meemic lt1s11n111ce Co111p•11y's Reply B,ief 
Pt,gdo/13 
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' 

held for rngsom while driving tbe cm· his parents were bnylng for him (See Exhibit C, pp 

27-28). Yet, without interruption, swam statements were continually and unceasingly submitted 

to Meentlc, indicating that 24/7 attendant care was provided. The magnitude of the Fortsons' 

actions cannot be understated: they defrauded Meemic out of hundreds ofthousmds of dollars. 

B. lLouise Testified Umder Oath That She Knew Exaeify Wl!i111t Sine Wlllll 
Doing Wlnell'.ll IFiU!ll'.llg Out The Statements Provided To M11emic; 
Therefore, Airg11111ent!i Tillat She is An "U11soplllilstiu1tclll" IlldivlduaR 
Are Wifuout Merit. 

Tlhe Response Brief also adopts the incredulous position th.at Louise simply did not know 

better and that Louise lacked the mental capacity to uruforstand the forms provided by Meemic, 

See Response, p 3. Such ll1l argument is disiagenuous and contradicted ill total by statements 

made undler o!llh by Louise: 

Q!. Well, let me WJk this, tl1oug!1. When you put down 241, tlaat's whnt you've p11t 
dow11 on eadt of these dates? 

A. Uh-lau/1, 

Q. You're representing tlaat you're providi11g :U0 ho1,r, nro1mtl tl1e clock, c11re to 
Justin? 

A, Uh-!mh. 

Q, Yes? 
A. Yes. 

Q. And yo11 're doing tl111t tr11tllft1lly and ltonestfy? 
A. l{Jf1-l111!1. 

(l. Correct? 
A. Yes, 

Q. And tlmt wo1iltl have bee11 $/t11111io11s wl1e1•e you and ymw ltusband hod to 
provide tlunt care, tl,nt yo11 were witl1 lm,di11 •• 

A. Yes. 

Q. - or your !1U1sba11d Riclmrd was witl1 Justin? 
A. Yes. 

Plah1tljJ!Cmmter-llefemlm1t Meemlc f11s11rn11ce Co111pa11y's !leply Brief 
Page6 o/13 
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. 
' 

Qi. Has there ever /!Jeen a dlly 1vl1ere youuiid not d1a1ge Meemlc for 2417 core since 
you started cl1argi11gfor 11Jte11d11111t cr,re'f 

A, No, heca11se either JI. woueltl be there or J/.Uclmrd w1n,ld be t!uere, 

Q, Okay. 
A. Richard's always laome after !J:00, ami l 0011 go to the store or J111slm etm go 

with me or lae can go with me 010 tlee 111!08'11/lilg or J can w111it s1111til JJ.lchard gl!ds 
laome or wf1atever, 

(l. So one oftke two of you is 11lw11ys ,vitl1 Justi11? 
A. Always. 

(l, 365 days a year? 
A. We're always there, 

Q. Ami that's wily you're hilling Meemicfor tl1atl' 
A. Yes. · · 

(See Eldtibit C, pp 36-37). 

Consequently, under oath, Louise stated she completed the forms provided by Meemic 

because either she or Richard was always watching Justin. Both the statement about "always" 

being with Justin and the argument that she did not unde!'stand her actions are patently false. In 

fact, assertions about Louise's now claimed lack of competence are directly contradicted by her 

own hmhand: 

(l. Does site have allJI pl'Dblems willt lier m/111(/, •• , 
A. Yes, When site lms some of lier medicine before $ff/e goes to sleep, she cmlil be m 

liftle disol'lented at thmt time, but she appears to me tliat slle 's pretty srmml 
mind. 

(l, Okmy. Amt so yo11've seen lier today before llie EUO? 
A. Yes, 

Q. JJid site appear of sound mind to you today? 
A, YeY. 

* * * 

Q. Wlao deals with M.ee.mic, you or yo11r wife? 
A. Mminly my wife. 

l'lalnt/{f/Counter-Defem/ant Meen1/c lllSllftmce Co111pa11y's ReplJ• Btiif 
l'age7of 1J 
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' ,, 

fl. Ami she's: compete11t eiuoug!a to li!o 21rifBt? 
A. I believe so, yes, 

(See Exhibit G, pp 8, 15-16). Nothing in the Response Brief provides support for any claimed 

limitations suffered by Louise. 

C, Attendant Calt'!l Benefits Are Not Manndated l!JD1deir line Michiga111 No
lF1111lt Ad Unless Qm111ifymg Seirvlees Aire Acll!lnlly IR!lrullereal, 

Arguments concerning the Fortsons' entitlement to attendant care benefits, even during 

periods when Jwtin was not in their care, are without merit. With the proposition that attendant 

care benefits are provided for under the No-Fault Act, Meemic has no argument; however, 

entJtlemellt to those benefits is not mandatory. For the over 310 days that Justin was either in 

jail or in rehab, the Fortsons were not entitled to receive attendant care benefits. Additionally, 

when Justin was with his girlfriend, alone or with other parties, lhe Fortsons continued to claim 

reimbu1sement for attendant care benefits they did not provide. It is axiomatic. that one cannot 

render 24n care to another when the person being "cared" fur is incarcerated, in drug 

rehabilitation, or purchasing large amounts of controlled substances. Types of services that 

qualify as attendant care, including supervision, cannot be performed when the individual is not 

present to supervise. 

Largely unaddi:essed in the Response Brief is the Michigan Supreme Court case of 

Douglcrs v Allstate Ins Co, 492 Mich 241,259; 821 NW2d 472 (2012), which holding is binding 

on 1his Comi. Based on objective evldence, there is no genuine issue of material fact that PIP 

benefits were not payable for the time period of either Justin's rehabilitation or imprisonment, or 

times he was otherwise outside of the Fortsons' care. See Douglas, 492 Mich at 272. The fact 

that Justin was proscribed 24/7 attendant care is irrelevant for purposes of the inquiry of whether 

Plalnl!ff/Co1111rer-Defem!m1t Meem/c los11ra11ce Co111pa11y's Rep~• Brief 
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the Fortsons were entitled to receive compensation. Id. Rather, the relewnt inquiry is the scrual 

rononnt of time that the Fort sons' cared for Justin. When the Fortsons were pressed to explain 

what types of "attendant care" they provided Justin while he was not under their direct 

supervision, Richard stated they ''talk to the lawyers" and Louise indicated they paid Justin's 

bills. Services listed by Richard and Louise are activities of daily life not compensable under the 

No-Fault Act. Meemic's payments to the Fortsons, based on the Fortsons' fraudulent conduct, 

were not required and should be fully reimbursed. 

II>. Meemic's Decision to Void the Policy Can Be J!'rl!ldicated Olli "Any 
JI1mmid's" Fmml!IJ!ielllt Conduct, lRemi!erilllg Immaterial Jlllllin's 
PnrJl.)Orted Lacie of Pm1iclp11Uon !Ill the lFmnd. 

Fraud, in this instance, is manifest. Louise and/or Richard submitted eKecuted statements 

on a continuous and uninterrupted basis, seeking payment for 24/7 cw:e, even when they knew 

that they were not providing 24/7 care. Based on the Fortson's unassailable fraud, Meemic is 

pennitted to terminate the Policy and cease making any payments in the future to the Fortsons. 

Notwithstanding the foregoing, in the Response Brief, the Fortsons advance the argument that 

Justin's status as a purported beneficiary of Meemic's policy, and the lack of cognitiv~ 

awareness of his parents' fraud, prevents his benefits from being terminated. This proposition 

is not only bereft of legal support, it contradicts the express language of the policy, providing 

that any intentional concealment or misrepresentation of fact made by "any insured person" 

voids the policy, Justin's participation and knowledge, or lack thereof, is immaterial. 

The argument advanced by the Fortsons was expressly rejected by the co~rt in Stoops v 

Farm Bureau Ins Co, Docket No. 260454, 2006 WL 751404 (Mich Ct App 2006) (attached as 

Exhibit A). In Stoops, the court analyzed the fraudulent claims made for attendant care 

services, wherein the plaintiff insured alleged that witlto11t !aer knowleilge, her husband 

l'la/11t/{f/Co1111ter-Defa111l1111/ Meem/c l11s1irance Company's Reply Brief' 
Page 9 of lJ 
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manllfactured evidence, specifically receipts. At trial, stunmary clisposition was granted for the 

insurer based on the overwhelming evidence showing that plaintiff's claim had been made 

fraudulently. On appeal, the appellate court clarified the law on the issue of whose fraudulent 

conduct might void a policy: 

the material gyestion in this erum is whether •my "in!i!ID)d" undel' defcudant's 
busine.!m auto i11surimc1J polle'ft either Kl'lsfon .Stoops or Joseph Stoop§, "at 
any time; intentionnlly eoncealled) 01· misnipresent(ed} a material fact 
concemigg ... (p.) elnlm" under the policy. 

"Any" insured had, and as a result, the policy was enforced as written. 

The holding emerging from Stoops completely devastates the argwnent advanced in the 

Response Brief concerning Justin's lack of knowledge. If Meemic can present evidence that 

any insured, including Louise or Richru:d, intentionally misrepresented or concealed 

information when they made a claim, then the policy provisions voiding further coverage will 

be implicated. Without dispute, the Fortsons intentionally misrepresented or concealed 

inform1J.tion when they sought attendant care benefits for Justin, including without limitation, 

seeking benefits for time periods when Justin was incarcerated or in drug rehab. Supporting 

Meemic's position even more is the relevant standard of proof. The standard of proof for !be 

determination of a fraudulent insurance claim Is merely by the preponderartce of the evidence, 

which standard has easily been met. No genuine issue of material fact exists regarding any 

element of the Fortsons' fraud nor the lang11age ofMeemic's policy. 

E. The 11Jnpublisllned Jl])ecision Xmi State F«rm M11au11! Automobile 
11uem111ce Company u Micl1igaas Municip11l ll.i11k M1m11ge1111ei1t A.utlHority 
Is Factually mssimi111r; Monovell', Other R.eceunt Uunpublished 
Decisions Have Reaell!ed Co111tr11ry Holdillgs, 

Ill State Farm Mutual Automobile Insurance Company v Michigan Municipal Risk 

Management Authority, Docket No. 319709, 2015 WL 728652, *7 (Mich Ct App 2015), 

Pl11fnllff/Co1111ftr-Defeiul1111t Meemlc lm,mmce Compa1tr's Reply Brief 
PagelOofIJ 
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defendant insurer attempted to avoid liability for statutory PIP benefits based on fraud in the 

application for insurance, In rejecting this argument, the court held that under the so-called 

"innocent third party rule," an insurance policy may not be rescinded, despite fraud in the 

app/ica1ia11 for said policy, once an innocent third party has a claim under the policy. Id. 

Consequently, the holding from State Farm, which is unpublished, must be limited to the factual 

scenario presented -fraud in the (J)ll)licatlOII fo•• hmmmcc. Unlike in State Farm, the fraud in 

this case was not in the application for insurance, but was in the continuing submission of 

fraudulent claims under the policy. The holding from State Farm, therefore, is inapplicable. 

In Titan Insurance Company v Hyten, 491 Mich 547, 567; 817 NW2d 562 (2012), the 

Michigan. Supreme Court specifically indicated that there is a difference in assessing risk (i.e., in 

evaluating an application) and later uncovering fraud: 

We agree with the Court of Appeals that MCL 500.3220(a) shows an intent to 
allow insurers only a limited period during which to reassess the risk after the 
formation of a policy and when the risk is deemed unacceptable to ''cancel" the 
policy. We disagree that when an insurer elects not to reassess lb.e 1·isk and 
later uncovers fraud, !tis somehow nreeloded i\:om pursuing traditional legal 
and equitable remedies In response. · 

Risk assessment and the uncovering of f!'IJ\Ud are distinct insurance m·ocesses 
and are not logically inte1·relofod in a mmmer that would reasonably suggest 
that any statute addressing one of these processoo necessarily addresses the other. 

State Farm and similar cases address solely fraud in the applfoation. Limiting an insUier's ability 

to void a policy for failing to timely discover fraud in the application makes logical sense. An 

insurance company arguably has the ability to determine fraud in the application at the time of 

the application. l'.n cmnparlson. when Meemic agreed to insure the Fol'fson§ under a uolicy 

of insurance there wns no 11ossible mannca• im whlcl1 Mcemic eo11ld have pre1llcted tlte 

Fortsans would hnvc engaged in wldc-nmglng and 011-goillg fmud. Stated differently, 

Plainl/fl/Co1111te,-..!Jefemlat11 Meemlc l11s11ra1rce Company'• Reply Brief 
Pngell ofU 
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Meemic cannot predict the future. Having distinguished State Farm, the holding from Titan 

should instead apply, that is 

an insurer is not precluded from availing itself of traditional legal and equitable 
l'entedies to avoid liability under an insurance policy on the ground of fraud . . . 
even when the fraud was easily ascertainable and the claimant is a third party. 

Hyten, 491 Mich at 571. Additiolllllly, at least two unpublished decisions have held that the 

holding from Titan applies to statutory PIP .beuefits. See Frost v Progressive Mich Ins Co, 

Docket No 316157, 2014 WL 4723810 (Mich Ct App 2014), vacated (pending decision in yet 

decided case) 860 NW2d 636 (2015) (holding "accordingly, the [PIP] claim by [an innocent thil'd 

party) did not bar Progressive from rescinding the policy in this case"); Jl6,e,•s v 'll'ansp Servs 

Inc, Docket Nos. 300043, 303405, 2013 WL 5338553 (Mich Ct App 2013) {holding that an 

inS11rer may resciod a policy for fraud even when benefits claimed are statutory PIP benefits). 

lli, CONCLUSION: 

Attendant care, particularly 24/7 attendant care, is only compensable when said care is 

actuslly being rendered. Neither Louise nor Richard could have provided attendant care while 

Justin was in jail or drug rehab, alone or with his friends, much less on a 24/7 basis; however, 

Louise continued to submit executed statements to Mecmic requesting payments. Louise 

asserted that Justin was barely out of her sight, and even went so fur as to lie about Justin's 

incarceration. Neither Richard nor Louise informed Meemic of Justin's whereabouts, which, in 

addition to jail and drug rehab, also included multiple excursions to purchase contmlled 

substances. Contrary the description provided in the Response Brief, Louise also admitted under 

oath that she understood the fom1s being submitted to Meemic. 

Plain language in the Policy permits Meemic to void the Policy when the Foiisons' 

submit a fraudulent claim, which the Fortsons did repeatedly. C~se law does not change the 

l'falntif.f/CoM11ter,.1Jefe111lm,t Meemlc l11s11r111,ce Co111pm1y ~ lflep/)• IJtlef 
Pagel2of 13 
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outcome. C11se law cited ln the Response Brief is factually dissimiltll'. Specifically, the fact 

!Weoorio involved fraudulent claims in the application for iinsurnnce, rather than in the 

submission of claims. Reimbw:sement for payments made by M:emfo is also manifest -

supervision requires S-01neone to supervise. Consequently, Plaintlff/CounteJ'.Defend®t 

respectfully wiks this Courl to grant this Motion. 

Dated: August U, 2015 

Respectfully 11ubmi1ted, 

KRBIS, ENDERLE, HUDOJNS 
&BORSos,P.C. 

By:~ f'.1J1f>'J w/ ftXl'I\IS$;o,) 
. ark • E:reter ( 35475) 
Robb 8. Krueger (P6611S) 
Stephen J. Sllilple (P77692) 
Attorneys for Plaintiff/Counter-Defendant 

P/J1/ni!fl/C01111ter-Defo1ufa11t Meemic l11sura11ce Ce111pm1y's Reply Brief 
/l'age 19 of 13 
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STATE QF MICHIGAN 

IN THE 2nd JUDICIAL CIRCUIT COURT FOR THE COUNTY Of BERRIEN 

MEEMIC INSURANCE COMPANY 

Plainti.ff, Cas,a No. 14-000260-CK 

vs. 

LOUISE M. FQR'):SON a»d RICHARD A. FO.RTSON, 

individual],yf <1nd ·RICHARD A •. FOR'rSON, as 

consei:vc1tor for .JUS.TIN F0R1'S0N, 

Defendants. 

______________ / 

1'10TION FOR SUMMARY DISPOSITION 

BE;'ORE l'HE HONORABLE J;OHN (1·. DON/,\HUE 

$t. Joseph, Michigan - Monday, Atig:ust 17,, 2015 

APPEABANCES : 

For the Plainti:t'f: 

For the Defendants: 

l~ARK E. KRETER, ESQ.,. CP35475) 

l Michigan Avenue ·west 

Battle Creek, Michigan 49017 

(269) 966-3000 

JOSEPHS. HARRISON, ESQ,, (P30709) 

P., 0, Box 6.916 

Saginaw, Michigan 48608 

(g89) 799-7609 

CURTISS E.;C:: REPORTING 
E(lactronlca11y sianeii 1>y J•11ice Fut!MW,.tfiM,bliaJf.a-1111)• W\VvV. CU RTK SS RE JP ORTI!bl@~,t;l~j'Weab-bi 2e-3e.9BS4d1 bd3c 
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for th'c Defo11da111s: !\OBERT i. Cl,IA_SNIS,-ESQ., (PJ6578J 

1:i5 Hlyhmuth Jhi1ui 

-Sll£,liiU\\',' Micl1iguit 48608 

(989)793-SjdO 

Transcr_ibE;d.by: currnss REP()RTfNO 

None 

Pu;;l o(rkc Box (i 

TraVCCiC Gity, Mid1igun 49.6SS 

("231)94-1-8715 
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Page4 

St Josc11h1 Mfofi"fw111 
l\fo1Y<l1iy, Augusl l'!,1015·~2'.M p.m. 

Ti'lE COURT: All ~ight CuunScl, you muy s!nle 

.yuuq1pjlifU1i1.nuos_ for the rnccm.l, pfo,1~.::, 

MR, K'RETElt !vl;uk Krctcr, npj'JC'aring: on bc!mlf of 

Mt~fnk. 

THE COUKl': All i·fglil 

tvlR, 1-1,\RlllSON: Joseph J larrbon, your l lnnor; 011 

twlullf ol' lhc foit~ons. 

h·IR. CHASNIS; And Rohcrt Chu!,;lii:;, yom' 1 l(•l1N, on 

behalf of1he Ft.1ttso,rn. 

Tl·IHCOURT: All r[£1it. fh:1wdidyou wi:;h tu 

proctc<l't 
MR KRETER: \VcJl,yuur J-lmi~i!', I've gu1 prcpiuc~I u 

}1rCsCitfotitm, 1-fowcrl'r, il'lhc Cvurt has·rdt~l011rro1)ly 

16 brier1·1 ibit1k !!ml oulliocs !lw sum :-md sub.,tnnct: nf tmr 

17 case, :md frankly ll comes down lo this is u nwtiui1 ttmt's 

1 !,; not !ihoul Justin'-~-injuriC,; nr1hq c,irc that Justin i~ 

.I 9 -!W!lPo~r:d 10 n,:c!vc; it':1, ubo_ul his pi1rr;n\:, charging for 

J.fl care 1hul they never prqvic!c<l. _Under !he rmiicy .-

:n Tl IE COURT: I low much !ms been fxti<l frnudulcntly? 

12 !\ill{, KRETEI{; Prubnbly dos.: to $1 UO,UOIJ with lhs: 

2} <l\1y:; lhnl we i:1111 spccincnl!y ~ay he wus not i11 !he homc. 

~,i \lllE COURt: hi: lhe humc. 

~:'i' ~IR. KRETER: But there nrn Ohviiiusly :i lot or 

6 

' 
10 

Page 5 

otlwr ti111cs bn$cil tipoll hl! Uta tlcpu~itiou tu£Limuny n11tl the 

foci thai lie lmnght S6S,000 wurtl1ofheruin iu 20IJ, whid1 

will iudkak hu wasn'l in tl1c home. \Ve.U1ink thill is 

signllfortn! us llir us H ~umcs tlowu lo !hmd. '!"lie 

Dcfc"mklnts have shlh:d that Lmlfs<: !'ni-!!mn wusn't cmurtc!i:111. 

J. thnk her tlcpusithm. lv!y tJUCstJous wcr,; siu1plv. Thi.')' w~-i·u 

t1_)•stnl ckar. l askc<l WM ~hil with - ·she iJr lier h1~~hnml, 

wure they with Justin 2-1/7, ond mcy said yes, thut- lhc 011ly 
linie thcywcrc11·1 w!l11 Justhl w:rn wltun h(! went down lei th\J 

McDollofd:c: oi"'thcy<:ould .sci: him, oniubway, whid1 isj\ist 

I I driwu 1he ~lrccl. 

I Z I s..1i1I, "Arn you imswL•dng these truthfidly and 

13 )l~luesdy'?;' uml slie said, "\\•s.u Her intsln1ntl ks!iifod iu 

14 his deposition-~ n\ least he tcsilt1cd h<.l wus·injnil for a 

15 ~h()_rt pcriud or1imc, bu! lie ~,1id Uml his wifo wos 

10 cot1lpi:ltl1it tu testify llml tlay. Tlte D0fe11tlni1!s huvc not 

17 si1tinifftecl 1in)-'.'doc11mcutcd cvidcnCe supported by afTI<lavl! or 

·1 s- 1~posiliou l\i~timony tfmt shewn~ not C1)mpclcnl, nllr that 

l'"i lliclmrd Fort;;,mt wusn'I competent. They kn\JW whal \hey wcr<J 

20 duiug. inrn.·y h;1d ,1 (lllu~li<.-.o, lhC}' fil foi;I cn!l<.lt.l !i1cir 

21 alfoq1t>y, Mr, Chasnfa whl'n Jusfin we_nl in!n rdiall iuid said, 

2:! HCrnl we stflf colfoctr aml appm:cnlly, lier nnswer ~t\t1l1: 

had;, ·"Yes, Jou can still cnl!cd." That was lier unswer in 

.2A deposition, so ~he uchtJl!y l!iitl n llUCstion. She dilhi'\ c,1U 

25. t>.focmii:. Slio c;1Ucd h~r allom1..•y, 

231-941-8715 

' 

' 

,' 

• 

' 

Curtiss Reporting 
Elcotronfcallfslgned by- Janice FUikerson (601-018-479·.0177) fO<l3 baae-ed 79-4e6b -b1 2e•3e9864d1bd3c 
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·This ll;-a case whc1c ·Mccmic,. sh-amu 011 lhcin Jon wt 

ll;ilh>~\foll up with their in~um.i. l nlcau, fl-ruddy, i'ikcmfo is 

the (y1Ju oi'h1surnncc- eompuny people wnnt Mccmfo, in good 

_1:(i1h, were i>i1yi11g 1hti ~nCfilil t1,1 !hl! FurlsOus. II wmm'I 

umil 11/mosl fa•c years lalcr they iJti;·co\·ere<l tha( SOiliclhing 

wns m11iss; 1:oufI11dcd !iUrvell!ance, oml it kd f11 where 11·1J're 

al iOd;t}·. Frnml by um: in$um!. Both Fun sons :ire in<;urc!l 

011 lhc pnlit:y. h'b a 1.,,u>i:l- (Ovoid Lhi:: policy. We think 

utid1:r tfo.1 drc1u11s!n11i:cs lh<: fraud is crysrnl clear and fhis'.

polit.y should be 1•okkd, 'fl1,11_1k yon. 

'i'HE COUl_t'I'..: rvlr. Krl!!er, the t11l_!II is.»f_lliC' 

opilliOll tlml Cl'Cll if l_ were lo agree Wi\h wh,11 you lHwe to 

sa)I hl regord to tho nutlcdri_i1~ facts :rn<l 1!1c orguahfo 

fraud, and tho days whc1i Ju!ilii:t WU$ not ·111 lhi.:. llOl)W, l a111 of 

lhc upinion tho1t lhc i1mocc11\ th!rd prniy mlL' still 

prcv.iils in this case, so :is. tn nu! voiJ 1his pnlit.-J' in 

rqmrd to pn.widini; llcudiis to hiin.· Ami u!ife~wilh mG·nr 

111_1l·o11 ·!h;1!, I fo.:[ prdty solid on thnt bascU11n swne \'N}', 

very rccenl ndinw, thut I've jusl lt""tc11Uy r~·at~ ufihounh 

in ;1ll:lh)m$:s~:l .1ltink Hull this q11~s1fo11-·0 ;J!llh)llgh there 

J),1.~ Occi111.'liigmil frmu lhc :-iupr~mc Comt !hlll "!hc (hird 

1rnrty - iirnoccuflhir"U putty rnlc ir. 1irnbabl}'.gi1ing tu be 

t1.1:iin111lncJ'li1 fi.!l;:otJ 1o·thesc lyjic.~ of c:m:s, 1 w/11._~in: 

yu\tllndin:l thal lhnl has uol come dm~11 yc1. 

t\lJ it1tjieo1fo,.w ~<.'Cltl t~ he, nml Lhc nuilrnriiks 
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Pa;ge 8 
1l1is-c;1$Cr wl\c.dretthc polity is mitl or whcthcrw<i're gninJJ 

Lo gel 1cs[itu(iou. lfllw Coud w,,ulJ ~\Will u~ ~mnc fonn 

of n:sti!ulion, nwan!ng w,?"111:cd a ::;l'Cood hcnrilit~ as In th"c 

foll c.\lcul (lfdi1mages, n.lso we d1fh;ive mcdia"timl scho;(luk'd 

!_Qr W,:Juc(;dny, snit would l1c lily suggs:s!it,11 !1.1 iwtfo a 

~11c·cifii.: mm1l.1~r, ,\'\i' licl:;fhcili"iu~. if yon dCcidl! l\l rule 

thnl W\l)', maybe tw(l weeks tlim11 !he rond ur 11hcncvcr you'tt:: 

!l\"aiJ_nulµ lo dclcnuinu the spccitfo Ull!!Jullt or Jrnnugc5. 

l\-lR, CHASNIS: ·\V9Ubifl may,your Huimr1 

lltE COURT:· Yo.urnomc u~t.in? 

Mtt Ct·li\SN.IS: [tQbi:rt Cliti~nis. J.L1ilgll,.l'vii tn!kcti° 

lo Mr, Krdcr n )14mbcr or"tin1cs aboul this Case and it'~ 

always been m1( p,isiliim Iha! w!l u11tlcrslm1tl •• fir~! ol'nll. 

le1 inc cmn:ct une lhing on the t'l)c<Jfd. I l\C\<.'r ml\"isctl mr 

dknl Oml lhcy can duirg.c for nl1CUtfont emu s<:1Yi,·cs when 

!hey Wl!rcn'l rcc~i,;in!! them. I d.mi't:think you ilthik I did, 

hul you'n: telling me.1iu1l lhc diem !old you !h;1I. 

fl.IR. Kl~ETER: That's \\l!Hl the cfoll ,;;1itl in her 

E\J(}, so •• bnt lhc 1foilll \vtts Hmt shl}_ri~kC'd lhll.!Jucttiun lo 

l\t.'f atlomcy, 1 don't kiiow whnt t!i~w.lvice wns, per ~u. 

Mlt CIJASNJS: ''ou i;-au np11rcdalc how uneomforhlhlo 

i'rnmkcs me, focl um! why I want ihe 1ccurd to !!ll.\' !lob 

Cluila1is·i,toi1d 1111 m1<l argut'9 that U1:1fs not ihc catc, In 

any ovc1U, \1 c dun ·11l1~pL1lc tlrn! they e,mnot diaqw 1l1r, arc 

not llnli!h:d 10 n!lcndunt cure services when they 11c1cn'I in 
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i;~cm to believe ba5cd 011 so111c (..;rn.::s ihfll·lfa'(~ cmnc down am! 

v;ii;:itcd CoufLor Arpcals C1pinions !hat It ls most m:cly 

ih.:_1t 1lic {liird jiarl}' -- innuccnt lhirJ'·prtrly n1li.1 iii lh1Ji;c. 

{)'JJl,;fOfcasl;Sh ~oh,g tu 1mwuil, b111 I will gmnl·you 

ihaL 1[L~ pmofis _11orycl c:ompfot,ily h1 !ho 1im.ldiug. St1111y 

tjucsliqn rl,'i\il;v e6me5 down lu if l ,\·Ct\: lo·mfc iii your 

fofotiu jmrt; wlli:illiCr it woUld bo.: •• i( Joc511'111wl.:c fl loL 

of seusc hi me k) !ind 1hal the Fortst111s arc no longer 

cligibli: !br a11y wjilm:crncnt set vkcs undi:t· this policy 

L>ecirnsc iflhc lum1ccnl third pauy rule is s1ill in pine~·, 

somebody else wuuld s!cp into their shoes mnl 1\lccmic is 

stiH out, mt;uahly, lhc :;:um: ;m1mml oftnons,y, possibly mvl\!' 

bi:cmisc ii would bo.: u mm.family 11\eU\b\)f. 

S1_1 I wout(I bo.: nwc foCliucd tQ cn1crtnii1 lb¢ 

optior1·t1r Ordering 1hu1 the Frn1i;onS. h.1:rhdjudicnteil.agl;insl 

in fC!)iit<l io a duly lo rcalituti\lll, i-.i.1-1(1:~pct1k, ofthC 

munics pail,! for those \lays wb!lu 1licre is no foc1uru dispu!ti 

wha(sr;c'/1\I', but t!mt Jui;!in was uol in tl111 homu du~ lo"bcinit 

in rd1.1hiHtatiun or Juil,·1,r whM,;iv\lr those days 11T.:: Um1 

we hµvc w!u:re it scemirprc_tfy,suli,lth:it som!!U1i!lg \l'ilS 

:uniss, Now, [ havcn't-l1cord from !he othe, i,!!de yet, hut 

l'mnOni!tli!:ICss ~ivln~ ~·tlU·n.u imlicmion iiflhc. lc,ming: of 

th!! Coull; liku'i! or 1101. 

.MR. KRETBR: Your Honor,.iii foct1 uS l ,w1s 

:erep~.6!_1$ loday, [ iu1d tho1tijl1'tenlmu1 !here's two pmls or 
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the h~1usc, r<r::m~ly,.,l'vo gut -dienls -- ~-1!'5. Fortsrni [:; 

l1crc. !l-\Vu.\i!<lu'l take [l>ng l'ur you lo Jigure ont t_hat 

Sht!'S-110h1U-ll1<:rC,_.tl!ld ffycu r~aJ MC'rcllith Vol!,ds(ph) 

dcpoiiilion, sliC kuows that Mr.-;. FrniS(UI JiJn'I know wlmt s!iO 

.w_us d.o!nn wht~11 slw s:1ihmiUcd lmr d1ii1h lur 1hcSe bencn!s. 

·si;~ 1.t~l.:noWkdges that The iusnr;rncc co!1ljm11y .tcl.:ll\lWlc<lt\i:s 

timl, ·$0 Wll'rn ugiccal/k• :md w11 UW)' 1wt uccJ a hcorl!lg tu 

fiU,hfC oul what Jays he W\IS i11Jnil 'rmtfr'or rchah, come up 

wl!h Uwl munlict, aml l!rcy're cnti!ll:'d !u a rdmburscm..:nt ul' 

llmt. 

'i'he1'1.1 llaS ·been uo aliemJantcarn services paid 

since I Uiink cithe't' Soplcmbcr lid or Sepkmbtl( 30th, 201·1~ 

~JJ_.\lu~rlil_ one year that 110 atlendu!i! ~·nic scr\'kc~ Jiaw 

bet!\ p11id. "TIJnt's C!1$Y ta n,wrc 11ut lrhe rccein:d 

supen'isiun. I've gol prohnlion rcc(1fd~. l we11i dnwn mld 

!nlkcd l11 Ahliy Oomihue 1in my w;:iy 1111 here, llli'U liguNd Oul 

1Li1: uun1lier·or <lf1}'t. U1:11 .~ Um! Me~mi<l thit1ks he w1is in 

jnil, but in fad, he wns oii liill1er;"~ll 1m1lrn\ily Mt., Krctci' 

.ijl!d I can fil!)lfC·OUt _!he I\UllllrCf c.iJ' tfa)'S. 

T~m COURT: Lc1 n1<i askyun this: I'm guessin}! 

Iha! !he:a.' \JL'nplc pmhah!y don'l lm\c !he ll!UllC} tu p:1y 

l>.-!ci:rnlL' hack. hm Hll nrl!tm1c11! n>ul<l be mm!\! l[ll\( !hey 1:011!d 

pay them b.ick in kind, Dncs this i;..:ntlcnrnu still nce1l 

nllcudanl ct1rc sctvk:cs if hu'i. iu !h~ house'! 

MR. Cl!ASNIS: Ye:;, 

231-941-8715 
!Od3baae-od79-4e6b-b12o-3o9864d1 bd3c 
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~Jt1}1 fLilc"N sO)i1Clhll)U:· 

!\JR. K!{B"'rl:tR·:- I tllfok mfrc 1111 !he stlini: page as lO 

lh)) C1rdcr. Whether wu gl!! thu speci lie lungiianc dnwn, I'm 

IIQh;UJ:\.\ //' we t!o11 'l, if we d111i'l resolve it, \\).)c'Jl·suhmil 

somelhill!J under lhc'sevcn:1hi)! nilih 

nm COtl!tl': Okay; 

MR. Cl-!ASNJ8: Souu~s good. 

·J;J!E COLiRT: All right -Anyiiilug cisi! tflduy'1 

t'-,'1R .. KgETER: Npthi11g; yuur I formr. 'nlmik yoµ., \Ve 

apprcclliitf ii, 

'l'lm-('OUfrf:- Okn.'f Yoti'm·wclcoifo:.i; 

MR. CHASNIS: l'hn_rl~ you_. 1·olfr I lml\lf. 

-t,m CO\JRT: Thank )'Oil. 

(VU{. CHASNIS: Yuur I lonor, nmy l ~uhmit lhuugh tu 

the Cnurt the cump!clc n>pks l'flhv 1kpQsili,,11~ ur I l1\1tlh~r 

1'.kKcc (ph) 1111<l Ruchd R:mJs (ph)'! Thur.u wcru sulrn1i!tcJ 

p;1rfo.dly with 11lu reply bnd: and I hnn: a foll cupy or 

thu~c fi.lf the C(lllfljus( lo nrnkc ~urc thul il's cmnp!de. 

(At 1:ss p.m., EX/I I idcnlllkd) 

nm COURT: AH right. (\lly·Objcctkm? 

MR. KIUiTHR: No Qbjcctii>n. yoilr Hnm)f. 

lllB COURT: All righr. Tfieyaro !Cccivcd .. Thank 

you. gentlemen, 

\1\12,59 p.m., EX#l rocdv~,Q 

MR. KRETER: Thank you. 
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TRAN~CR \BER'S CERTIFICATI! 

J du lnm:by c11rlii}' llrnt th,;:. ibt'c_g:olng trnnir..:l'ipl: WI\$ 

iiNf1t11't><I by me· f'roin a ,;ftko tape- 5ttpplil:d by-diu ncrricn 

CotijllY Circuit Coi!Ft, mul thal 5.tid fran5cl'ipl -1::; !rue 

nn<l-c.orrcct t_o bc!>t ofmy ability to prcpurc. 

I for.lhl'.lrccrlify iliat i urn not rdt1tcd"lo or c-mpl{\'t'Cd 
by_ h)l)' pi1rly tb .. this cm15c ur the fr respective <:Ouiisel, 

., 
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MR, Cl·[ASNIS1 'rh!li>kYou, Judge. 
fvlll. HA[Z!l!SON: Thnnk )'OU, Judge. 
(At 2:59 p.m.1 proc~edings. concluded) 
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STATE OF MICHIGAN 
IN THE znd CIRCUIT COURT FOR THE COUNTY OF BERRIEN 

811 Port Street * St. Joseph, MI * 49085 
(269) 983-7111 

MEEMIC INSURANCE COMPANY, 

Plaintiff/Counter-Defendant, 

V 

LOUISE M. FORTSON, and 
RICHARD A. FORTSON, individually, and 
RICHARD A. FORTSON, as Conservator for 
WSTIN FORTSON, 

Defendants/Counter-Plaintiffs. 

Mark E. Kreter (P35475) 
Robb S. Krneger (P66115) 

. KREIS, ENDERLE, HUDGINS & BORSOS, P.C. 

. Attorney for Plaintiff/Counter-Def. 

. P0Box40IO 
Kalamazoo, MI 49003-40 I 0 
(269) 324-3000 

Case No.: 2014-260-CK 

Hon. John M. Donahue 

Robert J. Chasnis (P-36578) 
CHASN!S, DOGGER & GRIERSON, P.C . 

Attorneys for Def./Counter Plaintiffs 
155 North Plymouth Road (48638) 
P.O. Box 6220 
Saginaw, MI 48608-6220 
(989) 793-8300 

Joseph S. Harrison (P30709) 
Law Office of Joseph S. Hanison P .C. 
Co-Counsel for Def./Counter-Plaintiffs 
P. 0. Box 6916 
Saginaw, MI 48608 
(989) 799-7609 
jsh@joeha1Tisonlaw.com 

PLAINTIFJJ'/COUNTER-DEFENDANT MEEMIC INSURANCE COMPANY'S. 
RENEWED MOTION FOR SUMMARY DISPOSITION PURSUANT TO MCR 
' ZJHl<ClflO) 

l, INTRODUCTION 

"In general, a factual dispute exists when there is conflicting evidence concerning what 

happened, when something happened, where something happened, how something happened, 
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who was involved, or some other similar factual inquiry." Attorney General v PowerPick Club, 

287 Mich App 13, 27; 783 NW2d 525 (2010) (emphasis in original). The "proper role for the 

jury is to decide what the facts are - not what the facts mean." Id. (emphasis in the original). 

What, when, where, how, and who is undisputed in the present litigation. Not only are material 

facts undisputed, but they can be established entirely on the actions and statements of the 

complicit parties. 

Defendant/Counter-Plaintiffs Louise M. Fortson ("Louise") and/or Richard A. Fortson 

("Richard") ( collectively, the "Fortsons") atimlttediv. submitted Attendant Care Service 

Statements to Plaintiff/Counter-Defendant Meemic Insurance Company ("Meemic") every 

month, seeking payment for 24/7 attendant care purportedly rendere1 on behalf of 

Defendant/Counter-Plaintiff Justin Fortson ("Justin"). Louise admittedly testified that Justin 

was always under the direct and constant supervision of either her or Richard. Louise admlttedlji 

testified that she understood that when 'she submitted the Attendant Care Service Statements to 

Meemic, those statements were a representation that either her or Richard were actually 

rendering 24/7 attendant care to Justin. However, during the time period that the Fortsons 

submitted the Attendant Care Services Statement, Justin was adlnlttedl:y, incarcerated and/or in 

drug rehabilitation. Meemic admittealv;made payment to the Fortsons based on the submitted 

Attendant Care Service Statements - even for time periods when Justin was in jail or rehab. 

Consequently, there are no material facts to dete1mine or in dispute - only the legal 

meaning of those undisputed facts. The legal meaning of the undisputed facts in this case is that 

Meemic is entitled to rescind Meemic Policy Number P AP0632676 (the "Policy"). Plain 

language within the Policy permits Meemic to void the entire Policy under circumstances where 

Pltiintiff!Co1i11tetcDefe11da1itMee111ic litsuriince Con,paitjl 's Renewel/Mot/011 /or Summary Disposition Pursuant · 
lo MCR 2.116(C)(10) 
Page 2 of 13 
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an insured person misrepresents any material fact or circumstance relating to a claim made under 

the Policy. 

Despite the plain language in the Policy, long-standing Michigan case law recognized the 

so-called "innocent third party rule." Under the innocent third party rule and irrespective of 

l~nguage within a policy of insurance: "[ o Jnce an innocent third party is injured in an accident in 

which coverage was in effect with respect to the relevant vehicle, the insurer is estopped from 

asserting fraud to rescind the insurance contract." Katinsky v Auto Club Ins Ass 'n, 201 Mich 

App 167, 170-71; 505 NW2d 895 (1993). Were the innocent third party still applicable, then the 

legal meaning of the undisputed facts might be different .:.. moreover, an additional material fact 

would be determination of who qualifies as an "innocent third party." However, the innocent 

third party rnle has been abrogated. Under the decision in Bazzi v Sentinel Ins Co, __ Mich 

App __ ; __ NW2d _· _ (2016), •;the htdicially eteafod innlfcent tbird~11arty tule bas 

110:t,.stiWi~ed."1 Removing th~ application of the innocent third party rule removes the only 

defense in this case. 2 

Facts are undisputed. The legal meaning of those facts are undisputed. Taken together, 

Meemic is entitled to void the Policy. This Court should grant Meemic's Renewed Motion For 

Summary Disposition Pursuant To MCR 2.116(C)(10) (the "Motion"). 

1 Westlaw citation available Bazzi v Sentinel Ins Co, No 320518, 2016 WL 3263905 (Mich Ct App June 14, 
2016). 

2 Meemic is aware of the decision in Southeast Michigan Surgical Hospital v Allstate Insurance Company, 
__ Mich App ___ ; __ NW2d _ (2016), wherein a request was made for a special conflict panel under 
MCR 7.2 l 5(J)(2). The request was made for the purpose of reviewing the decision in Bazzi. However, at the time 
of filing this Motion no conflict panel had been ordered. Irrespective of whether a conflict panel is actually 
convened, Bazzi remains binding and controllhtg precedent under MCR 7.2 l 5(J)(I) until the decision is reversed by 
the Michigan Supreme Court or the special conflict panel. 

Pla/11tlff/Cou11ter-Defe11da11/ Meemic Insurance Company's Renewer/ Motion for S11mmary Dispositio11 l'11rs11a11t 
to MCR 2.116(C)(JO) 
Page3 of 13 
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II. UNDISPUTED MATERIAL FACTS 

Meemic identify those facts material to the issue at hand. To give the F01tsons ever 

reasonable opportunity to defeat the Motion, Meemic will only identify material facts confirmed 

entirely by the Fortsons' own statements or actions. 

A. Attendant Care Services Statements Were Submitted Continuously 

Verification of care provided required that the Fortsons complete an Attendant Care 

Services Statement each month (the "Services Statement") (See Exhibit A - Attendant Care 

Services Statement). On the Services Statements, executed by either Louise or Richard, the 

Fortsons indicated that they provided Justin with 24/7 attendant care. Id Service Statements 

were submitted each month, without interruption. 

B. Louise Testified - Under Oath ~ That Justin Was .. Always With Her or 
Richard 

Q. Has there ever been a day where you did not charge Meemic for 24/7 care since 
you started charging for attendant care? 

A. No, because either I would be there or Richard would be there. 

* * • 
Q. So one or two of you is always with Justin? 

A. Always. 

(See Exhibit B - Examination Under Oath Transcript of Louise Fortson, p 37). 

C. Louise Testified - Under Oath - That She Understood the Purpose of the 
Service Statements 

Q. Well, let me ask this, though. When you put down 24, that's what you've put 
down on each of these dates? 

A. Uh-huh. 

Q. You're representing that you're providing 24-hour, around the clock, care to 
Justin? 

Plah,tljf/Coimier-DefendaniMeemfc Insurance Company's Renewed Motion/or Summary D/sposit/011 Pursuant 
to MCR 2.116(C)(10) 
Page4 o/13 
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A. Uh-huh. 

Q. Yes? 

A. Yes. 

Q. And you're doing that truthfully and honestly? 

A. Uh-huh. 

Q. Correct? 

A. Yes. 

Q. And that would have been situations where you and your husband had to provide 
that care, that you were with Justin -

A. Yes, 

Q. -- or your husband Richard was with Justin? 

A. Yes. 

Q. Has there ever been a day where you did not charge Meemic for 24/7 care since 
you started charging for attendant care? 

A. No, because either I would be there or Richard would be there. 

Q. Okay. 

A. Richard's always home after 3:00, and I can go to the store or Justin can go with 
me or he can go with me in the morning or I can wait until Richard gets home or 
whatever. · 

Q. So one of the two of you is always with Justin? 

A. Always. 

Q. 365 days a year? 

A. We're always there. 

Q. And that's why you're billing Meemic for that? 

A. Yes. 

11~S11 
nNDlIRL.n 'Plai11/1/)7Ctiimter-1Jefendant Meem/c Insllrance Company's Renewed Motion/or Summary Disposition Pllrs11a11t 

-0-ne-\\-,-,e-,tc-M.,-ic""hi-gan- lo MCR 2,ll 6(C)(l0) 
Battle Creek, Ml ·Pil(/'e 5 of 13 

49017 
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See Exhibit B, pp 36-37. Richard further testified that Louise was competent and understood 

her actions: 

Q. Who deals with Meemic, you or your wife? 

A. Mainly my wife. 

Q. And she's competent enough to do that? 

A. I believe so, yes. 

(See Exhibit C-Examination Under Oath Transcript of Richard Fortson, pp 14-15). 

D. For Certain Time Periods When the Fortsons Submitted Service Statements 
Justin Was Either Incarcerated or in Drug Rehabilitation. 

Justin was in jail the following dates: 1) one day in September 2012; 2) five days in 

December 2012; 3) 78 days from December 2012 through March 20B; 4) nine days in April 

2013; 5) 139 days from August 2013 through December 2013; and 6) one day in July of2014 

(See Exhibit D - Berrien County Records). Similarly, .Tustin was in an in-patient treatment 

facility at Best Drug Rehabilitation from August 13, 2014 through September 29, 2014. (See 

Exhibit E - Best Drug Rehabilitation Daily Logs). Justin spent at least one additional mpnth at 

a separate rehab facility known as A Forever Recovery. See Exhibit B, p 31. 

E. Un~isputed Material Facts. 

There is no dispute that: 

(I) the Fortsons' continuously submitted Service Statements from the date of the 

accident until approximately the date of the Complaint; 

(2) Louise represented under oath that Justin was always in either the dir,:,ct presence 

or her or Richard; 

(3) Louise understood what the purpose of the Service Statements was; 

Plaint{tjlC:ounter-Defendant Meem/c lnsura11ce Company's Re11ewed Motion for Summary Disposition Pursuant 
to MC1l 2.ll 6{C)(10) 
Page 6 of 13 
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(4) Louise submitted the Service Statements to Meemic to represent to Meemic that 

either her or Richard were providing 24/7 attendant care; AND 

(S) Justin was either incarcerated or in jail for hundreds of days when the Fortsons' 

represented to Meemic that they were provided 24/7 attendant care. 

The foregoing are the only facts material to resolution of this case and are established beyond 

dispute and gstabllslfod'directly'fl.'oriithe statements and actions of the Fortsons. 

III. ROLE OF COURT AND JURY IN DECIDING MOTION FOR SUMMARY DISPOSITION 

In Attorney General v Power Pick Club, 287 Mich App 13, 18; 783 NW2d SIS (2010), the 

court took pains to illustrate "'.'hat constitutes a dispute sufficient to create a genuine issue of 

material fact. Facts in PowerPick are not relevant to the present action, but are nonetheless 

relevant in highlighting that no factual dispute exists - only a detennination of the legal meaning 

of those undisputed facts. In Power Pick, an out-of-state company operated a professional lottery 

club in Michigan, taking a certain percentage of payments made in order to increase individual 

bettor's odds of winning. Id. at 19. After reviewing the company's operations, the Attorney 

General filed suit alleging that the company was violating anti-gambling statutes and causing a 

public nuisance. Id. at 23. In the lower court proceedings, the Attorney General argued in a 

motion for summary disposition that "there was no dispute as to the facts and that the only matter 

to be decided was what legal conclusions could be drawn from the facts." Id. at 24. The lower 

court denied the motion, finding a number of factual issues sufficient to require trial. Id. 

On appeal, the lower court was reversed. Reversing the lower court was required because 

· "PowerPick is clearly confused about what constitutes a factual dispute and about the proper role 

• of a jury." Id. at 27. A factual dispute exists "when there is conflicting evidence concerning 

what happened, when something happened, where something happened, how something 

P/alnl!!J!Counter-Defendanl Meemic Insurance Company's Renewed Motion for Summary Disposition Pursuant 
lo MGR 2.ll6(C)(JO) 
Page 7of13 
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happened, who was involved, or some other similar factual inquiry." Id. As applied, a jury 

question would have been appropriate "if there had been conflicting evidence concerning how 

defendant's business actually operated." Id. ( emphasis added). However, no conflicting 

evidence was presented-rather, hll.evidenee was taken directly from Power Point: 

The Attorney General correctly argues that what is at issue here is the legal 
meani~g . of the undisputed facts . . The .. critical facts . in . this case consist or 
PowerPlcWS own desetfotfon of Jts busin~s operations . in its player 
lmndboo}s. on. ifs,wcbsite. fu its newslette1-s,l11thedepositfon testimony of its 
ownets, ~frd employees, and m tlie;varfons otbtlr due11mf!nts pNssilritedto the 
cb:<Jnit coud. The operations described in these materials and documents are 
somewhat complicated, but there is .i!Q dispute.conccrning':whiltth~se mateduls. 
and documents actnaliy say or mean. The only question presented for 
resolution was whether PowerPick's operations-as described in the. 
uncontroverted niaterials and documcmts presented to the circuit court-fell 
.witltin the sco:peofthestahites cited •by: tl!eAtfor!!ey G1meral. Tl!lswas a 
purelylegal.guesffoit, not:a factual one. 

,, 
ld. at 28 ( emphasis added). Having failed to establish a factual dispute, the underlying legal 

question could be resolved in the Attorney General's favor. Id 

As applied, the holding from PowerPoint sets-fo1th this Court's role in resolving the 

Motion. Much like the company in PowerPoint, in this instance, the "critical facts" consist of 

the Fo11.s'i>11S' own description of their actions and documents memorializing those actions, 

There is no .dr'spute as to what the Fortsons' testified to or what the Fortsons submitted to 

Meemic. The issue preventing this Court from granting the Motion is resolution of the legal 

meaning of the undisputed facts. 

P/irl,it{fjtt:oimter-DefenilaniMeeinlc I11surance Compa11y 'sllenewed Motion for Summary Disposlt/011 Pursuant 
to MCR 2.116(C)(JO) 
Page 8 of 13 
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IV. LEGAL MEANING OF UNDISPUTED FACTS 

Resolving the legal meaning of the undisputed facts requires a determination on four 

legal issues: 

A. Whether Attendant Care Benefits Are Mandated Even When Qualifying 
Services Are Not Actually Rendered? 

Establishing when attendant care benefits are payable under the No-Fault act is critical 

to any decision on the Motion. If in fact, attendant care benefits are payable even when Justin 

was incarcerated or in drug rehabilitation, then the Motion must fail at the outset. The Motion 

would necessarily have to fail because the Fortsons' actions would have not been fraudulent -

instead, the Fortsons would have been seeking payment for lawfully reimbursable attendant 

care benefits. By comparison, if attendant care benefits are only payable under ce1tain well

defined circumstances, then the Motion can survive this potentially outcome preclusive issue. 

Fo1tunately for this Court Michigan law is both manifest and well-established. In 

Douglas v Allstate Ins Co, 492 Mich 241, 266-67; 821 NW2d 472 (2012), not only did the 

Michigan Supreme Court delineate the types of services that qualified as attendant care, but the 

court also held that payment is only required for services "actu:a!Jy, reirdetcd." 24/7 attendant 

care cannot be "actually rendered" when the injured party is incarcerated or in drug 

rehabilitation. Services still need be "actually rendered" even in the event that a prescription i§. 

Written.for a0s11llcific<l tifuepedod ofccate. Id. at 272. There is no automatic pay provision . . -- .. . .... -

The legal conclusion from the undisputed material facts, therefore, is that at a minimum, 

for the time periods when Justin was either in rehab or in jail, the Fortsons were not entitled to 

compensation for attendant care benefits. Qualifying services cannot be actually rendered when 

the person receiving the service is incarcerated or in drug rehabilitation. 

Plal11tiff/Cou11ter-Defe11dant Meeinic lnsura11ce Company's Renewed Motion for Summary Disposilld11 Pursuant 
to MCR 2.116(C)(JO) 
Page 9 of 13 
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B. Whether Submitting The Service Statements To Meemic, Seeking 
Reimbursement For 24/7 Attendant Care When,The Fortsons' Knew That 
Justin Was In Jail Or Drug Rehabilitation, Constitutes Fraud? 

The elements of fraud and/or misrepresentation are well-established in Michigan 

requiring proof that: 

(1) the defendant made a material representation; (2) the representation was false; 
(3) when the defendant made the representation, he knew that it was false or made 
it recklessly without knowledge of its truth or falsity; ( 4) the defendant made the 
representation with the intent that the plaintiff would act upon it; (5) the plaintiff 
acted in reliance upon it; and (6) the plaintiff suffered damage. 

Mitchell v Dahlberg, 215 Mich App 718; 547 NW2d 74 (1996). To be material, the 

representation need not "relate to the sole or major reason for the transaction, but ... it [must) 

relate to a material or important fact." Zine v Chrysler Corp, 236 Mich App 261, 283; 600 NW2d 

384 (1999). As to knowledge of the falsity, between contracting parties, it is sufficient that the 

material representation is false in fact and that the paity to whom it is made relies on it to his or 

her dainage with that loss inuring to the benefit of the party making the representation. See US 

Fid & Guar Co v Black, 412 Mich 99, 119; 313 NW2d 77 (1981 ). 

The legal conclusion from the undisputed material facts is that the Fortsons committed 

fraud. Whether or not the Fortsons actually rendered 24/7 attendant care is a material 

representation. The on-going relationship between Meemic and the F01tsons is premised entirely 

on payment of 24/7 attendant care benefits by Meemic to the Fo1tsons. Payments, which are 

only made following the representation that 24/7 attendant care was rendered. 

Representations made to Meemic that 24/7 attendant care was actually rendered were also 

, undeniably false. When the Fortsons represented that they were providing 24/7 attendant care 

they knew such representation was false. Moreover, as parties to the insurance contract with 

Meemic, it is sufficient that the representations were false in fact. Fraudulently documented 

P/il/11/{ff/Counter-Defendant Meemic I11sura11ce Coinptii1y'sRe11ewed Mot/011 for Su111111ary Dispos/t/011 Purs11a11t 
to MCR 2.Il6(C)(10) 
l'age 10 of 13 
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Service Statements were further submitted to Meemic with the intent that Meemic would pay the 

Fortsons. Meemic relied on the Service Statements and its reliance was detrimental. The 

Fortsons committed fraud. To1•eiterate, Louise confirmed .the above in her own statements 

mllde .uncler oath., 

C. Whether The Policy Permits Meemic To Void The Policy Based On A 
Misrepresentation By The Fortsons To Meemic As To Material Fact? 

When language in an insurance policy is clear, "'courts are bound by the specific 

language set-forth in the agreement.'" Heniser v Frankenmuth Mui Ins Ca, 449 Mich 155, 160; 

534 NW2d 502 (1995), quoting Cottril v Michigan Hasp Service, 359 Mich 472,476; 102 NW2 

179 (1960). Language in the Policy is clear: 

22. CONCEALMENT OR FRAUD 

TIils entire Policy is void if any insured person !tad intentionally concealed or 
misrepresented any material fact or circumstance relating to: 

A. This insurance; 

B. The Application for it; 

C. ·or any claim made under it." 

Insured persons tinder the Policy include both Richard and Louise. Richard and/or Louise not 

only committed fraud in submitting certain Service Statements, but concealed from Meemic the 

fact that Justin was not under theil' direct supervision. The legal conclusion from the undisputed 

material facts is that Meemic is permitted to void the Policy under the plain language of the 

Policy. 

D. Whether The So-Called "Innocent Third Party Rule" Prevents Meemic 
From Voiding The Policy, Even If Otherwise Permitted Under The Plain 
Language Of The Policy? 

The last legal question remaining is whether despite the Policy language and the 

· Ptaintiff/Counter~Defendant Meemlc insurance Compa,iy's-lle,,ewed Motion JoiSummary Disposition P11rs11ai11 
toMCR 2,116(C)(IO) 
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Fortsons' brazen fraud, the so-called innocent third paity rule remains as an impediment to 

voiding the Policy. Resolution of this legal question is straightforward. The holding from Bazzi 

v Sentinel Insurance, __ Mich App __ ; __ NW2d __ (2016) has left no doubt that an 

insurer can rescind a policy in all contexts when fraud is committed, irrespective of whether an 

innocent third party has made a claim: "the. ludjehd\Y created .Innocent third.party mle has 

not survived the'.6tmremeC011rt1s.decision in. 'l!ttri11," The fact that Bazzi factually involved 

fraud in the application for insurance and the present litigation involves fraud in the submission 

of claims is not relevant. Rather, Bazzi establishes that the innocent third party rule does not 

survive in any context. Consequently, the legal conclusion from the undisputed material facts is 

that maintaining the innocent third party rule as a defense is no longer viable. Justin's putative 

status as an innocent third party is not relevant. Meemic can rescind the Policy. 

V. CONCLUSION 

This Court previously denied Meemic from rescinding the Policy, for the sole reason that 

the so-called innocent third party rule protected Justin. Following Bazzi, the innocent third party 

rule no longer provides a defense in this matter. This Court also remained concerned about 

whether a factual dispute exists. No factual dispute remains. Based on the Fortsons' own 

statements and actions, the critical facts in this case have been established and are not in dispute. 

· Having resolved the legal question and established that material facts cannot be disputed, one 

conclusion emerges: Meefuie.cartvoidth1lPolfo£, The Motion must be granted. 

Plai11tiff/Counter-Defe11dd111 MeemicJiiiiiifliiice Comp/lily's Re,teived Moilonfor Summary Disposition Pursuant 
· to MCR 2.116(C)(JO) 
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Dated: August 19, 2016. 

Respectfully submitted, 

KREIS, ENDERLE, HUDGINS 

& BORSOS, P.C. 

By; 
Mark E. Kreter 5475) 
Stephen J. Staple (P77692) 

Plaintiff/Counter-Defendant Meemic Insurance Company's Renewed Motion for Summary Disposition Purmant 
toMCR2,116(C)(lO) 
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STATE OF MICHIGAN 

2ND CIRCUIT - BERRIEN COUNTY TRIAL COURT 
811 Port Street, St. Joseph, MI 49085-1187 

(269) 983-7111 

MEEMIC INSURANCE COMPANY, 

Plaintiff/Counter-Defendant, 

vs. 

LOUISE M. FORTSON, RICHARD A. FORTSON, 
individually, and RICHARD A. FORTSON, as 
Conservator for JUSTIN FORTSON, 

Defendants/Counter-Plaintiffs, 
I 

KREIS ENDERLE HUDGINS & BORSOS P.C. 
BY: MARKE. KRETER (P35475) 

ROBBS. KRUEGER (P66115) 
Attorney for Plaintiff/Counter-Defendant MEEMIC 

lnsuta~ce Company 
1 Mlohigai\ Avenue, West 
Battle Creek, MI 49017 
(269) 966-3000 I 111cli·k.ki·etei·@Krefa-Etiderle,cm11 

CHASNIS, DOGGER & GRIERSON, P.C. 
BY: ROBERT J. CHASNIS (P36578) 
Attorneys for Defendants/Counter-

Plaintiffs Fortsons 
155 North Plymouth Road (48638); P.O. Box 6220 
Saginaw, MI 48608-6220 
(989) 793-8300 I b¢he,1·i1is@cd[J1cn1>.eairi 

I 

Case No.: 2014-260-CK 

Hon. John M. Donahue (P38669) 

LAW OFFICE OF JOSEPHS. HARRISON P .C. 
BY: JOSEPHS. HARRISON (P30709) 
Co-Counsel for Defendants/Counter-

Plaintiffs F orisons 
P.O. Box 6916 
Saginaw, MI 48608 
(989) 799-7609 / ish(w,ioeharrisonlcrw.com , 

DEEENDANTS/COUNTER•PLA1.NTIF1f8' RESPONSETO MEEMICINSURANCE 
COMP ANY'S RENEWED MOTION .FOR SUMMARY DISPOSITION PURSYANTTO 

MCR2.116{C){10), BRIEFINSUPPOR'f,ANil REQUEST FOR SUMMARY 
DISPQ$IT10N IN FAVOR OF DEFENDANTS/COUNTER-PLAINTIFFS PURSUANT 

TOMCR 2.116(1)(2) 

NOW COME the above-entitled Defendants/Counter-Plaintiffs, LOUISE M. 

FORTSON, RICHARD A. FORTSON, and JUSTIN FORTSON through his Conservator 

for RICHARD A. FORTSON, by and through their attorneys, CHASNIS, DOGGER AND 

CHASNJS, DOGGER & GRfERSON, P.C, P.O. BOX 6220 SAGINAW, MICHIGAN 48608 TEL. (989) 793-8300 
Page! ofl8 
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GRIERSON, P.C., and the Law Office of Joseph S. Harrison, P.C. and for their brief in 

response to MEEMIC Insurance Company's Motion for Summary Disposition states as 

follows: 

INTRODUCTION. 

Justin Fortson did spend some time in jail and also spent about six weeks in drug 

rehabilitation during the time period that MEEMIC continued to pay attendant care services 

to Richard Fortson based on attendant care services forms that were completed by Justin's 

mother, Louise Fortson. Richard Fortson never submitted any attendant care services 

fotms, Jet he was paid by MEEMIC Insurance Company for caring for Justin 24 hours a 

day, seven days a week as a result of their son's brain injury, There was never any intent to 

deceive or commit a fraud on the insurance company by any of the Defendants (Exhibit A, 

pages 44, 55, 67-72). Exhibit Bare copies of attendant care services forms submitted by 

Louise Fortson. No payments for attendant care services were made to Louise Fortson. All 

payments for attendant care services have been paid to Richard Fortson, even though 

/Richard Fortson works at least 40 hours per week and sleeps about eight hours per day. 

Jhis is customary for MEEMIC Insurance Company to handle attendant care services 
~ 

claims in this fashion. (Exhibit A, pages 29-31, 46-48, 76). As the Court can see, and as 

1 confirmed the claims adjuster for MEEMIC Insurance Company, there is no doubt that 

Louise Fortson did not understand how the attendant care services form works. The 

adjuster even acknowledged in her deposition that it is very clear from the file that Louise 

Fortson never attempted to describe the services provided, she just simply put "24" in 

every square on the form, dated It, ana signed it. (Exhibit A, pages 29-30, 44, 67.) This is 
·----~-----~----·~-

what Louise Fortson was told to do from the inception and MEEMIC Insurance Company 

CHASN!S, DOGGER & GRIERSON, P.C. r.o. B0X6220 SAGINAW, MJCH!GAN 48608 TEL. (989) 793-8300 
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• 
,. :cept paying without question and with no other instructions. In J'i,ct, the/e c~1110 a time 

when Louise Fortson was faxing these forms to MEEMIC by simply changing the date of 

the form and submitting it again each month. MEEMIC even got ahead of themselves and 

were paying attendant care services for a month in advance - another indication that Louise 

l: Fortson simply did not know what she was doing. Louise Fortson has Lupus, she has had 

/ many major surgeries including hip replacements, knee surgeries, abdominal and intestinal 

~ge\'ies, she has suffered from strokes, spinal defects, and takes a great deal of 

1lhetlhj{\tioh, She is a rather unsophisticated and uneducated lady who drove a school bus 

UJ,JiU she had lo retire due to her physical ailments just prior to her son suffering the open 
. -

'!J<';ad injury with life-threatening swelling of the brain and leaving him with a mentality of 

a 12 to 14 year old. Louise dropped out of school in the ninth grade. Her grades in school 

;, were .Ji.oo,f. 

1 
~}aims adjuster, Cynthia Temple, told Louise Fortson that all she had to do was put 

"24;, in each box on the attendant care services form, sign it, date it, and fax it to her, 

which Louise did every month. There was never any explanation and no instruction sheet. 

Often times the number of days on the form did not match the number of days in the 

' ·month. MEEMIC just made the adjustment. There was never any explanation and no 

,_)H.stru.9tion sheet. (Louise would not have understood the instruction sheet anyway.) It 

should also be noted by the Court that MEEMIC Insurance Company, under the Michigan 

~obile No-Fault Act, offered to pay and Richard and Louise Fortson accepted 
I?". 

payment of $11. 00 per hour, 24 hours per day, seven days a week for attendant care 

/' services if Justin would be cared for by his parents in their home rather than pay an 

institution to care for their son. Counsel for Fortsons attended a visit to Hope Network in 

CHASNIS, DOGGER & GRIERSON, P.C .. P.O. BOX 6220 SAGINAW, MICHIGAN 48608 TEL. (989) 793-8300 
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Grand Rapids with Justin Fortson and Louise Fortson approximately October 2009. Hope 

( Network was ready to take Justin as an inpatient on the recommendation of Neurologist 

I 
Cynthia Pareigis at that time. There is no dispute that Justin has been ordered 24 hour per 

·I day attendant care services. He simply cannot be left alone at any time because he is a 

danger to himself and others as a result of brain damage. This is why Justin got into trouble 

with the law, which will be discussed later. It is also important to note that Richard Fortson 

'~ been appointed conservator for his son, Justin, by the Berrien County Probate Court 
i 

·1 i upon a finding that Justin is a legally incapacitated individual. MEEMIC Insurance 

Company has paid 24 hour care to Richard Fortson even though the requests for payment 

were made by Louise Fortson. Richard Fortson has a 40 hour per week job and the 

insurance adjusters at MEEMIC Insurance Company acknowledge that that does not create 

a problem. They understand and know that Richard Fo1ison and Louise Fortson have to 

sleep and that Richard is away at his job 40 hours per week and that on occasion others 

would be assisting with the supervision. It is sufficient for MEEMIC to know that Justin 

needs 24 hour care and supervision for them to simply write a check to Richard Fortson 

1 
based on Louise's form. (Exhibit A, pages 23, 29-30, 46-48.) 

MEEMIC Insurance Company is asking this Court to terminate benefits to Justin 

lartson. Clearly, Justin Fortson made no misrepresentation or defrauded MEEMIC 

Insurance Company. They, in fact, paid no attendant care services benefits to Justin 

Fortson. The "providers" of the attendant care services are Louise and Richard for the most 

• part. The way MEEMIC set it up is that they would make the payments to the conservator, 

Richard Fortson, and Louise would send them the paperwork. If MEEMIC was paying an 

agency like Hope Network to take care of Justin, they would have been paying at least 

CHASNIS, DODGER & GRIERSON, P.<;, P.O. BOX 6220 SAGINAW, MICHIGAN 48608 TEL. (989) 793-8300 
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three times the amount they were paying Richard Fortson (confirmed by Meredith Valko at 

her deposition). (Exhibit A, page 62-64). MEEMIC saved a lot of money by contracting 

with Louise Fortson at $11.00 per hour to keep Justin at home. Predictably, Mr. and Mrs. 

Fortson were not as well equipped to take care of their traumatic brain injured son as they 

had hoped. They have learned a lot over the last few years unfortunately for sure and that is 

discussed more in the factual portion of this summary. 

FACTUAL SUMMARY 

On September 18, 2009, Justin Fortson was sitting on the back of a friend's car. He 

and a group of other kids, generally ages 16 or 17, were goofing around on Highland 

Avenue in St. Joseph, Michigan. The kids started pushing the car and the driver of the car 

started the engine and starting driving with Justin on the trunk. Justin, while trying to hang 

on, fell off while the car went around a corner and Justin struck the side of his head on the 

pavement. Justin suffered an open head injury. He was on life support for an extended 

period of time with severe brain damage. (Attached as Exhibit C is a photo of Justin at the 

intensive care unit.) He has a portion of his skull removed above his ear on the right side of 

his head and he has a persistent tumor that continues to put pressure on his brain. He has 

permanent severe traumatic brain injury resulting in his need for constant supervision. His 

doctors have prescribed 24 hour care, seven days per week which is undisputed by 

MEEMIC Insurance Company. MEEMIC Insurance Company seeks to have their policv 

'cancelled such that they would no longer be responsible for Personal Injury Protection 
A.;..,, 

~.efits owed for the benefit of Justin Fortson, claiming that his parents have committed a 
( 

mr~~Iftentionally tried to steal money from MEEMIC Insurance Company. It is 

simply untrue and MEEMIC knows it. MEEMIC insurance adjusters have (estifiel that~ 

CHASN!S, DOGGER & GRIERSON, P.C. P.O. BOX 6220 SAGlNAW, MICHIGAN 48608 
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they have no evidence of any intentional attempt to mislead or defraud the insnrance 

company. (Exhibit A, pages 44, 51, 66-72.) 

Louise Fortson is disabled as a result of her own medical issues. She has suffered 

strokes causing her mental and physical difficulties. She has defects in her spine. She has 

Lupus. She has had hip replacements and knee problems apparently related to serious 

arthritic problems. She has had surgeries related to intestinal issues. Louise wiU he present 

'· at the time of hearing on this Motion for Summary Disposi!ion in Ordct for_ the C:nmt to 

.,i:fte;"pt to· get an understanding of her ability to comprehend issues of insurance coverage 

and tl\io n:;1tur¢ of atteitdant care services and what the coverage is intended to cover. She 

left school in the ninth grade with failing grades. MEEMIC Insurance Company has never 

had any discussions or contact with Richard Fortson. None of the adjusters have ever met 

any of the Fortsons in person. 

Since Justin returned home the hospital, Louise Fmison has been unable to sleep in 

her bed. She has a La-Z-Boy chair that she has placed in front of her son's bedroom door 

because Justin regularly awakes at night. He has dreams, he has nightmares, and he does 

not have complete control of his bladder or his bowels. His bed has to be changed due to 

both urinating and defecation in his bed on occasion. Even during the daytime Justin loses 

control of his bladder and his bowel requiring that Louise help clean him up. Justin suffers 

from seizures. Their neurologist, Dr. Ward, has reported that Justin suffers seizures on an 

average of approximately every seven minutes. These are largely undetectable, however, it 

is not unusual for him to have more than one maior seizure where he loses consciousness 

and falls to the ground convuising uncontrollably. He takes high doses of anti-seizure 

medication. 

CHASNfS, DOGGER & GRIERSON, P.C. P.O. BOX 6220 SAGINAW, MfCHIGAN 48608 TEL. (989) 793-8300 
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There is simply no question that Justin has severe cognitive deficits. Counsel for 

MEEMIC Insurance Company has attempted to minimize Justin's problems by referring to 

the bizarre postings on Facebook and the fact that Justin has been involved with alcohol 
! 

and drugs. Even MEEMIC Insurance Company's adjuster, Meredith Valko, admitted that a 

. _fuiln1atic brain injured person's susceptibility to trouble with the law including drugs and 

alcohol is "predictable". (Exhibit A, pages 27, 49.) In this case MEEMIC has not 

jp~Y admissible evidence challenging Ji;stin Fortson's need for medical services. 

The only medical evidence that exists supports Justin's need for continued treatment. Even 

MEEMIC's claims adjuster testified that she recognized Justin's continued need for 

medical treatment. (Exhibit A, pages 23°27, 30-40, 45, 48.) 

Justin Fortson has severe behavioral disorder from his traumatic brain injury 

including typical sequelae like impulsivity, poor judgment, lack of appreciation of the 

significance of certain issues like safety issues, and is easily influenced. His mentality has 

been compared to that of a 12 to 14 year old. He has difficulty tying his shoes. He is easily 

persuaded. He has very few friends although many people come to Justin and call him their 

friend. Justin has been in a lot of trouble because he is easily persuaded and thinks people 

are his friends when they are not. Mr. and Mrs. Fortson had to put an alarm on their house 

!Jecause Justin would sneak out of the house to be with his "friends". He was escaping from 

the home, not because Mr. and Mrs. Fortson were not trying. Again, Richard Fortson had a 

1 40 hour per week job and Louise's abilities are limited unfortunately by her own health 

conditions. They have come a long way toward being able to control Justin, partly because 

Justin is becoming more manageable with time. Even after they put the alarm on their 

house, Justin did, in. fact, escape on occa.9,ioii at\d they were forced to go, bac~ and get a 
1 

CHASNIS, DOGGER & GRIERSON, P.C, 
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second alarm on their house which virtually goes off if any door or window is opened in 

the house. This family's life has been turned upside down. Justin was befriended by a 

group of young men who stole things from Justin. He has had cell phones stolen and video 

game consoles stolen. He has had televisions stolen from him by his friends. Some of his 

"friends" used Justin's parent's garage to make meth and Justin ended up being charged 

along with them for possession of meth amphetamine. A young lady befriended Justin and 

introduced him to heroin. Justin spent time in drug rehab. Justin has a sister with nursing 

background and a brother-in-law who is a paramedic who have tried to assist in controlling 

Justin and getting him to appreciate his need to reject these people who are not really his 

friends. Justin does not understand. The vulgarity and repulsive postings on Facebook is a 

product of the traumatic brain injury and MEEMIC Insurance Company and its lawyers 

should be ashamed to present these distasteful pieces of "evidence" to the Court as a basis 

for terminating a brain injured individual's benefits. 

LAW 
MCR 2.116 (C)(I 0) 

The Michigan Supreme Court defined the legal standard for motions brought 

pursuant to MCR 2.116(C)(10) in Smith v Global Life Ins Co, 416 Mich 446, 454-455, 455 

at fn.2 (1999) and in Maiden v Rozwood, 461 Mich 109, 120-121 (1999). The motion tests 

whether evidentiary support exists for the claims made or defenses raised by the non

moving party. In Rozwood, supra, the Supreme Court stated: 

A motion under MCR 2.l 16(C)(l0) tests the factual sufficiency 
of the complaint. In evaluating a motion for summary disposition 
brought under this subsection, a trial comi considers affidavits, 
pleadings, depositions, admissions, and other evidence submitted 
by the parties, MCR 2.l l 6(G)(5), in the light most favorable to 
the party opposing the motion. Where the proffered evidence 

CHASNJS, DOGGER & GRIERSON, P,C, P.O. BOX 6220 SAGINAW, MICHIGAN 48608 TEL. (989) 793-8300 
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fails to establish a genuine issue regarding any material fact, the 
moving party is entitled to judgment as a matter of law. MCR 
2.116(C)(l0), (G)(4). 461 Mich at 119-120. (Citations omitted). 

The evidence produced by bo.th parties in order to set forth or rebut a motion for summary 

disposition is set forth in MCR 2.l 16(G)(6) which provides: 

(6) Affidavits, depositions, admissions and documentary 
evidence offered in support of or in opposition to a motion based 
on subrule (C)(l)-(7) or (10) shall only be considered to the 
extent that the content or substance would be admissible as 
evidence to establish or deny the grounds stated in the motion. 

The moving party has the initial burden of supporting its position by evidence that is 

ai:hnisstble if a lrial of the case is required .. Smith, supra, 460 Mic_h at 454-455 and 

Rozwood, supra, 461 Mich at 119-121. This claim may not be made by the mere allegations 

or denials of the moving party or its attorney. The moving party cannot support this claim 

by its pleadings. MCR 2.116(C)(4). The moving party must, by affidavit, or otherwise, 

support their motion and cannot rely on mere allegations of its attorney. In this motion, 

Defendant has submitted only the unsupported allegations of its attorney. For this reason, 

Defendant's motion must be denied as Defendant has not met its burden of proof. 

Additionally, when reviewing motions brought under MCR 2116(C)(10), the Court 

must be careful not to substitute a summary hearing for a trial. Partich v Muscat, 84 Mich 

App 724 (1978). The Summary Disposition mle must be strictly construed by the Court. 

See, Doe v Osceola Twp, 84 Mich App 514 (1978). Further, the Court must not make 

determinations of fact. See, Schram v Chambers, 79 Mich App 248 (1977); and Baker v 

City of Detroit, 73 Mich App 67 (1976). When evidence before the Court is incomplete or 

disputed, the matter should not be decided summarily. See, Oliver v St. Clair Metal 

Products Co, 45 Mich App 242 (1973); and Renfroe v Higgins Rack Coating & Mfg Co, 

CHASNIS, DOGGER & GRIERSON, P.C. · P,O, BOX.6220 SAGINAW, MICHIGAN 48608 TEL. (989) '/93-8300 
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Inc, 17 Mich App 259 (1969). The Court must review the evidence presented in a light 

most favorable to the non-moving .party and when reasonable minds might differ as to the 

outcome, the Court must deny the motion. See, Rozwood, supra; Quinto, supra, 451 Mich at 

362-363; Bertrand v Alan Ford, Inc, 449 Mich 606, 617-618 (1995); and Jackson Lib v 

Jackson Cty #1, 146 Mich App 392 (1985). 

The Court must give the benefit of any reasonable doubt to the non-moving party 

and grant a motion only if it is impossible for the claim to be supported at trial because of a 

deficiency that cannot be overcome. See, Pete1fish v Frantz, 168 Mich App 43, 48-49 

(1988); and Struble v Lack Industries, Inc, 157 Mich App 169, 172-73 (1986); Huff, supra; 

Par/rich, supra; Adas v Ames Color-Tile, 160 Mich App 297,300 (1987); Bob v Holmes, 78 

Mich App 205 (1977); and Rizzo v Kretschmer, 389 Mich 363 (1973). 

BAZZI rs IHS'i'INGUISHED FROM THE INST ANT CASE 

Bazzi v Sentinal Ins Co., ,__ Mich App (2016), Southeast Mich Surgical Hosp. v 

Allstate Ins Co, __ Mich App ___ (2016) and State Farm Mut. Auto. Ins. Co. v. Mich. 

Mun. Risk Mgmt. Auth, _ Mich App_ (2016) are distinguishable from the instant case 

and do not require that Justin Fortson's benefits be terminated. The factual basis for the 

claim of fraud of all three cases relate to ah insured's procurement of insurance by fraud. 

See, Bazzi, Slip Opinion (pages 2-3) attached as Exhibit D, Southeast Mich Surgical Hosp, 

Slip Opinion (pages 1-3) attached as Exhibit E and Mich. Mun. Risk Mgmt. Auth, Slip 

Opinion, (pages 1-2) attached as Exhibit F. Not one of these cases involved an attempt to 

terminate an insured's statutorily required benefits because of a fraud committed by a 

healthcare provider. Similarly, the Michigan Supreme Court case reviewed in these cases 

and found to be the basis for Bazzi, Titan Ins Co v Hyten, 491 Mich 547 (2012) involved a 

CHASNIS, DOGGER & GRIERSON, P.C, P.O. B0X6220 SAGINAW, MICHIGAN 48608 TEL. (989) 793-3300 
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claim involving fraud in the application for insurance. 491 Mich at 560 and 564. In all four 

cases the insurer claimed that a policy of insurance never existed. The factual basis for 

each of these decisions is distinguishable from the facts that are present in the instant case. 

In the instant case, a policy of insurance existed at the time of the accident and for years 

after the accident. In all three cases, benefits were found to be unavailable because no 

policy existed due to the fraud on procurement. The majority in Bazzi noted: 

We now turn to the other question posed in this case, whether 
the holding in Titan extends to mandatory no-fault benefits. 
We conclude that it does. Titan did, in fact, involve optional 
benefits not mandated by statute. But this was not the basis of 
the Court's decision. And it makes the rather unremarkable 
observation that, where insurance benefits are mandated by 
statute, coverage is governed by that statute. It is also true that 
'because insurance policies are contracts, common-law 
defenses may be involved to avoid enforcement of an insurance 
policy, unless those defenses are prohibited by statute.' The 
Court ultimately holds 'that an insurer is not precluded from 
availing itself of traditional legal and equitable remedies to 
avoid liability under an insurance policy on the ground of fraud 
in the application for insurance, even when the fraud was 
easily ascertainable and the claimant is a third party.' And it 
does so without qualification regarding whether those benefits 
are mandated by statute. Thus, if there is a valid policy in 
force, the statute controls the mandated coverages. But what 
coverages are required by law are simply irrelevant where the 
insurer is entitled to declare the policy void ab initio. The 
situation would be akin to where the automobile owner had 
never obtained an insurance policy in the first place; they 
would have been obligated by law to obtain such coverage, but 
failed to do so. 

Bazzi Slip Opinion, (page 5), citing Titan, 491 Mich at 554 and 
571. Footnotes omitted. 

As noted in Bazzi, because there was a valid policy in force in the instant case, the no-fault 

statute controls mandated coverages. Bazzi, Slip Opinion (page 5). The majority in Bazzi 

noted specifically " .. .if an insurer is able to establish that a no-fault policy was obtained 

tln·ongh fraud, it is entitled to declare the policy void ab initio and rescind it, including 

CHASNIS, DODGER & GRIERSON, P.C. P . .0. BOX 6220 SAGINAW, MICHIGAN 48608 TEL. (989) 793-SJOO 
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denying the payment of benefits to innocent third-parties." Bazzi, Slip Opinion (page 10). 

Southeast Mich Surgical Hosp also involved fraud in the application for insurance. Id. at 

pages 1-3. In the instant case, no factual basis exists for claiming that the policy at issue 

was obtained through fraud. In the. instant case, the policy existed at the time of the 

accident as noted by the majority in Bazzi, '' ... (T]hus, if there is a valid policy in force, the 

statute controls the mandated coverages ... " 

The Michigan No-Fault Act is a compulsory insurance system that requires most 

motorists operating motor vehicles in.Michigan to purchase mandatory no-fault coverage or 

face fine or imprisonment. See, MCL 500.3101(1) and Southeast Mich Surgical Hosp at 

page 5. No-fault coverage, unlike uninsured motorist coverage, is mandatory and Tequired 

by the terms of the Michigan No-Fault Act. The Legislature has chosen to require every 

Michigan No-Fault Insurance policy to contain Personal Protection Insurance coverage. 

Hyten, supra did not address an insurer's responsibility for personal protection coverage 

under Michigan statutory required No-Fault Act. See, Southeast Mich Surgical Hosp, (page 

5). In Rohlman v Hawkeye~ Security Ins. Co, 447 Mich 520, 524-525 (1993) the Michigan 

Supreme Court noted that when the provisions of an insurance contract are mandated by 

statute, the statute applies to control the rights and limitations of the coverage required by 

statute. The entitlement to Personal Protection Insurance benefits is statutory and not 

contractual. MCL 500.3101(1), MCL 500.3107, and MCL 500.3114(5). There is no excess 

coverage to fall under the contract terms. See, Southeast Mich Surgical Hosp, (page 5). The 

existence of No-Fault coverage from the date of the accident makes this case different from 

Hyten, Bazzi, Southeast Mich Surgical Hosp and MMRMA . 
• 

CHASNIS, DOGGER & GRfERSON, P.C. P.O. BOX 6220 SAGINAW, MICHIGAN 48608 TEL, (989) 793-8300 
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The Michigan No-Fault Insurance Act should be construed liberally as it is remedial 

in nature. Putkamer v TransAmerica Ins Corp of Amer, 454 Mich 626, 631 (1997). This 

rule of construction is intended to apply to payment of benefits to injured parties who were 

intended to benefit from the adoption of the No-Fault Legislation. The Act should be 

broadly construed to effectuate coverage. McMullen v Motors Ins Corp, 203 Mich App 102, 

107 (1993). The Act provides that an insurer is liable to pay benefits for accidental bodily 

injury arising from the operation, ownership or use of a motor vehicle as a motor vehicle. 

See, Douglas v Allstate, 492 Mich 241 (2012); and MCL 500.3105. Personal Protection 

Insurance is a mandatory coverage required by MCL 500.3101(1) and are provided 

regardless of fault. MCL 500.3107(1)(a) establishes medical benefits that an insurer must 

provide within the mandatorily required insurance coverage. It is Justin Fortson's medical 

benefits Plaintiff/Counter-Defendant wishes to avoid. 

MCL 500.3112 provides that: 

Personal protection insurance benefits are payable to or for the 
benefit of an injured person ... 

In the instant case the benefits at issue were not paid to Justin Fortson, but were 

paid directly to Richard Fortson for the benefit of Justin Fortson. Plaintiff/Counter

Defendant does not argue or offer any proof that Justin Fortson's coverage was not in 

effect at the time of the accident. MEEMIC does not claim that coverage was procured 

though fraudulent activities. The allegations of Plaintiff/Counter Defendant focus 

completely on the actions of the health care provider, Louise Fortson, but seek to punish 

Justin. It is the medical mandatory benefits required by the Michigan No-Fault Act that 

MEEMIC seeks to bar. MCL 500.3112 requires that Justin's medical benefits are payable 

,. t.,.....,,' \.....!:~,..,,, .. .,,, 
Page 13 of l& . 



Response to Renewed Motion for Summary Disposition

145a

R
E

C
E

IV
E

D
 by M

SC
 10/2/2019 7:50:13 PM

to him. The statute does not provide or allow a claim against Mrs. Fortson to extinguish or 

limit in any way other medical benefits due her son. 

The Michigan Legislature has set forth specific proyisions in the Michigan No-Fault 

Act to limit and/or disqualify mandated No-Fault benefits. At no point in the Michigan No

Fault Insurance Act did the Legislature allow an innocent insured's Personal Protection 

Insurance benefits to be limited by. alleged misrepresentation and fraudulent activity by a 

health care provider. Several of the. limitations that the Legislature has chosen to place 

upon no-fault coverage are contained within MCL 500.3106 (Parked Vehicle and Worker's 

Compensation Exclusion) and MCL 500.3145 (the 1 year Statute of Limitations). MCL 

500.3113 sets forth specifically activifres that the Michigan Legislature has chosen to 

portion of §3113 provides fo · an 'innocent insi;re 

11$.urance benefits. Again, no 

lose his/her Personal Pro.t,ection . 

Insurance benefits due to .mi. conduct by a be.a care provider. 

insurance company or y' other interested person or organization to come to Circuit Court 

and to answer .. ubts that may exist about the proper persons to receive payments and/or 

the pro . t apportionment amount of persons entitled to payment. The provision provides, 

.~ 
If there is doubt about the proper person to receive the benefits 

J 
• or . the proper apportionment among the persons entitled 
.s,);h'efeto, the insurer, the claimant or any other interested person 

/ may apply to the circuit court for an appropriate order. The 
court may designate the payees and make an equitable 
apportionment, taking into account the relationship of the 
payees to the injured person and other factors as the court 
considers appropriate. 

CHASNIS, DOGGER & GRIERSON, P,C. r.o, BOX 6220 SAGfNAW, MICHIGAN 48608 
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Thus if there is question conc.erning a person's right to payment, any interested 

party could seek answer or protection in the Circuit Court. Plaintiff/Counter-Defendant 

may seek to test Mr. and Mrs. Fortson's right to receive payment under this provision. This 

provision does not allow MEEMIC to cancel Justin's medical benefits because of his 

healthcare provider's conduct. 

The rules of statutory construction apply to the application of the Michigan No

Fault Insurance Act as it relates to Plaintiff/Counter-Defendant's motion. When 

interpreting a statute, the Court must first and foremost give affect to the intent of the 

Legislature. Ferguson v Pioneer State Mut Ins Co, 273 Mich App 47, 51 (2006); Trye v 

Michigan Veteran's Facility, 451 Mich 129, 135 (1996); People v Hawkins, 181 Mich App 

393, 396 (1989); and Joy Management Co v Detroit, 176 Mich App 722, 730 (1989). The 

Court must ascertain the legislative intent that may be inferred from the statutory language. 

Sate/av Grant Twp., 470 Mich 95, 100 (2004). The first criterion in determining intent is 

the specific language of the statute. Saint George Greek Orthodox Church v Laupmani 

Assoc, 204 Mich App 278, 282 (1994); and Hawkins, supra at 396. The Legislature is 

presumed to have intended the meaning it plainly expressed. Trye, supra; and Fraiser v 

Model Coverall Service, Inc, 182 Mich App 741, 744 (1990). Courts may not speculate 

with respect to the probable intent of the Legislature beyond the words expressed in the 

statute. People v Breidenbach, 489 Mich I, 10 (2011); and Mich Ed Assn 'n v Secretary Of 

State (On Rehearing), 489 Mich 194, 218 (2011 ). If the plain and ordinary meaning of the 

statute is clear, judicial construction is normally neither necessary nor permitted. Koentz v 

Ameritech Services, Inc, 466 Mich 304, 312 (2002); T1ye, supra; and Nat'! Exposition Co v 

Detroit, 169 Mich App 25, 29 (1988). 

CHASNIS, DOGGER & GRIERSON, P.C. P,O. BOX 6220 SAGINAW, MICHIGAN 48608 TEL. (989) 793-8300 
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The Michigan Legislature set forth its intentions concermng limitation and 

disqualifications allowed with regard.to claims for Personal Protection Insurance benefits. 

The Legislature did not provide for the relief reqnested by MEEMIC. The Court cannot 

assume that for some reason this was an oversight by the Legislature. The coverage at issue 

was not created through fraud. This coverage existed for a number of years. The fraud in 

this case involved a health care provider and occurred many years after Justin's insurance 

coverage :,,vas activated. Nowhere in the Act is there any suggestion that the Legislature 

intended to allow the termination of statutorily Ul · a~ed no~(?ti!t 15_ ne'(lt. held by an 

innocent insured based upon the misconduct o ·a_ health care provider. ,fttv(tC's request 

for a termination of Justin Fortson's Persoi ~l Protection I;i ai1ce benefits ,should l,'\ 

denied. 

CONCLUSION 

Attached and marked hereto as Exhibit G is a letter from Susan RurrffQi'(f at Hope 

Network. Recently, Hope Network was contacted hoping that they would accept Justin Fortson 

in-patient based on the recommendations made by Dr. Cynthia Pareigis (Exhibit H) and based 

upon the circumstance that they would get paid when this litigation is finalized. Because of the 

fact that MEEMIC Insurance Company has alleged fraud and are seeking to terminate any 

future coverage, Hope Network has refused to accept Justin at their agency. Frankly, Louise 

and Richard Fortson are better equipped now to take care of Justin than they were back in 

2009. Louise and Richard have learned to better manage Justin in their home. They, in fact, are 

owed for attendant care services dating from September 1, 2014 through the present. (For 

purposes of this Motion, calculation will be available at the hearing.) If credit is afforded for 

the 94 days that MEEMI C Insurance Company believes was an overpayment, a balance will be 

CHASNIS, DODGER & GRIERSON, P.C, P,0, BOX 6220 SAGINAW, MICHIGAN 48608 TEL. (989) 791-8300 
Page 16 oflS 



Response to Renewed Motion for Summary Disposition

148a

R
E

C
E

IV
E

D
 by M

SC
 10/2/2019 7:50:13 PM

owed by MEEMIC. There is no qu~stion that attendant care has actually been rendered by Mr. 

and Mrs. Fortson in their home. Meredith Valko testified that she knows ofno other days other 

than those 94 days set fo1ih in the Complaint where Justin was not present in their home with 

his parents. (Exhibit A, page 68.) These are the days that MEEMIC believes Justin was in jail 

or rehabilitation. Contrary to MEEMIC Insurance Company's lawyer's statement in his brief 

that Louise was "lying", Meredith Valko, the adjuster for MEEMIC testified that she has no 

evidence that Louise nor Richard, nor Justin, intended to defraud, intended to steal, engage in 

willful and wanton activity, or otherwise committed a fraud. (Exhibit A, page 44, 51, 66-72.) 

She simply terminated Personal Injury Protection Benefits because Richard Fortson accepted 

the checks. In fact, Richard Fmtson never sent a request to MEEMIC. His wife, Louise, 

directed the attendant care services forms based on the instructions given by Cynthia Temple 

and as had been certified, ratified, and accepted by MEEMIC Insurance Company since 2009 ! 

MEEMIC Insurance Company was well aware by the receipt of the forms that Louise was not 

well versed in how the forms were supposed to be prepared. They were deficient and 

incomplete but MEEMIC paid anyway. Louise Fo1tson simply did not know what attendant 

care services are and was told by the insurance company that they would pay her $11.00 an 

hour, 24 hours per day, seven days a week to talce care of their son. MEEMIC Insurance 

Company was avoiding paying three to four times that mnch money to an agency like Hope 

Network. Hope Network instructed the Fo1tsons that Justin could not be kept there against his 

will and if he did not want to go there he could walk out any time. Justin told his mother, that 

if she dropped him off at Hope Network, he would kill himself. Dr. Cynthia Pareigis put in her 

office notes that she was pretty sure that if Justin was placed in an agency like Hope Network 

that he would "elope". (Exhibit I.) 

CHASNIS, DOGGER & GRIERSON, P.C. P.O. BOX6220 SAGINAW, MICHIGAN 48608 TEI.. (989) 793-8.100 
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Respectfully submitted, 

Dated: September7,2016 
CHASNIS, DOGGER & GRIERSON, P.C. 
BY: ROBERT J. CHASNIS 
Attorneys for Defendants/Counter-Plaintiffs Fortsons 

Dated: September 7 ,. 2016 \ ~--·~"'" 
· •.. ·fi CE JOSEPHS. HARRISON P.C: 

JOSEPHS. HARRISON (P30709) 
Co-Counsel for Defendants/Counter-Plaintiffs Fortsons 
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this 7 day 6f s~pt~mber• .201e, · ... ·.· 
.X lJ&Mall ;._. ),tan{DellWr;(j~ ;l/8$ ·__.;• Other 

· :E;mall : • ·Fed Exi,ress · FAX> ·· ·• · · 
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STATE OF MICHIGAN 

2ND CIRCUIT - BERRIEN COUNTY TRIAL COURT 
811 Port Street, St Joseph, MI 49085-1187 

(269) 983-7111 

MEEMIC INSURANCE COMPANY, 

Plaintiff/Counter-Defendant, 

vs., 

LOUISE M. FORTSON, RICHARD A. FORTSON, 
individually, and RICHARD A. FORTSON, as 
Conservator for JUSTIN FORTSON, 

Defendants/Counter-Plaintiffs, 
I 

KREIS ENDERLE HUDGINS & BORSOS P.C. 
BY: MARKE. KRETER (P35475) 

ROBBS. KRUEGER (P66115) 
Attorney for Plaintiff/Counter-Defendant MEEMJC 

Insurance Company 
I Michigan Avenue, West 
Battle Creek, MI 4901 7 
(269) 966-3000 I 1?1ark.kreter@KreisEnderle.com 

CHASNIS, DOGGER & GRIERSON, P.C. 
BY: ROBERT J. CHASNIS (P36578) 
Attorneys for Dcfcndants/Counter-

Plaintiffs F ortsons 
155 North Plymouth Road (48638); P.O. Box 6220 
Saginaw, MI 48608-6220 
(989) 793-8300 lbchasnis@cdglaw.com 

Case No.: 2014-260-CK 

Hon. John M. Donahue (P38669) 

LAW OFFICE OF JOSEPHS. HARRISON P.C. 
BY: JOSEPHS. HARRISON (P30709) 
Co-Counsel for Defendants/Counter-

Plaintiffs F 01isons 
P.O. Box 6916 
Saginaw, MI 48608 
(989) 799-7609 I fth@j_oeharrisonlaw.com 

SUPPLEMENTAL RESPONSE TO MEEMIC INSURANCE COMPANY'S 
RENEWED MOTION FOR SUMMARY DISPOSITION PURSUANT TO 

MCR 2.ll6(C){l0), BRIEF IN SUPPORT, AND ADDITIONAL SUPPORT FOR 
SUMMARY DISPOSITION IN FAVOR OF DEFENJ)1\.,NTS/COUNTER- . 

PLAINTIFFS PURSUANT TO MCR.2.116.(1)(2) 

NOW COMES LOUISE M. FORTSON, RICHARD A. FORTSON, and JUSTIN 

FORTSON through his Conservator for RICHARD A. FORTSON, by and through their 

attorneys, CHASNIS, DOGGER AND GRIERSON, P.C. and the LAW OFFICE OF 

CHASNJS, DOGGER & GRIERSON, P,C, P,Q, BOX 6220 SAGINAW, lvl!CHIGAN 48608 TEL. (989) 793-8300 
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JOSEPH S. HARRISON, PC., and moves this Court for summary disposition in their favor 

as Louise M. Fortson and Richard A. Fortson were not insureds during the time period 

under scrutiny and thus did not meet the terms set forth in the policy at issue with regard to 

termination of Justin Fortson's No-Fault medical benefits based on the conduct of his 

healthcare providers, Richard and Louise Fortson. As the facts in this case do not meet the 

requirements for termination under the policy at issue, MEEMIC Insurance .Company's 

Motion for Summary Disposition must be denied and Justin Fortson is entitled to summary 

disposition in his favor. Additionally, MCL 500.3114(1) provides that MEEMIC owes No

Fault benefits to Justin Fortson. Justin Fortson adopts the attached brief with regard to 

these arguments. 

SUPPLEMENTAL STATEMENT OF FACTS 

It is admitted by all parties that Justin Fortson was injured on September 18, 2009 

and at that time was covered by policy number PAP0632676 issued by MEEMIC. See 

Declaration Page of the insurance policy in effect at the time of the accident and contained 

within Exhibit J. The policy period covered was from June 29, 2009 through January 29, 

2010. Id. The named insureds on the policy were Louise M. Fortson and Richard A. 

Fortson. lt is admitted by all parties that Justin Fortson was covered by this insurance 

policy at the time he was injured and that the injury involved the operation and 

maintenance or use of a motor vehicle as a motor vehicle. It is admitted by all parties that 

Justin Fortson did not commit fraud and that MEEMIC's declaratory action and the basis of 

its pending motion rests solely upon the conduct of Louise Fortson, a healthcare provider in 

September 2012, December 2012 through March 2013, April 2013, August 2013 through 

December 2013, July 2014 and August through September 2014. See Plaintiff/Counter-

CHASNIS, DOGGER & GRJERSON, P.C. P,O, BOX 6220 SAGJNA W, MJCHJGAN 48608 TEL, (989) 793-8300 
Page 2 of? 
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Defendant MEEMIC Insurance Company's Renewed Motion For Summary Disposition 

Pursuant To MCR 2.116 (C) (10) at page 6 of 13. Louise and Richard Fortson's coverage 

under policy number PAP0632676 was terminated effective July 29, 2010 by way of a 

Notice OfTennination Or Declination Oflnsurance by MEEMIC Insurance Company (See 

Exhibit K). MEEMIC mailed the notice of termination on June 14, 2010. Id. It is to be 

noted that it was MEEMIC that terminated the policy effective July 29, 2010. MEEMIC 

noted: 

This is to notify you that for the reason(s) stated in the 
"Important Notices" section the insurance provided in the 
above-indicated policy will be terminated at and from the hour 
and date stated above. This notification is in compliance with 
law and the provisions in your policy relating to the 
termination of insurance. 

According to the notice of termination, the policy termination date and time was July 29, 

2010 at 12:01 AM (See Exhibit K). The form notes that this policy became effective 

January 29, 2010 and thus was a renewal of the policy in effect at the time of Justin 

Fortson's injuries. 

ARGUMENT 

In the instant case, law of contract applies. See Eghotz v Creech, 365 Mich 527.530 

(1962). The contract should be viewed from the standpoint of the insured. See Fresard v 

Michigan Millers Ins Co, 14 Mich 686, 694 (1982). In reviewing the contract language, a 

Court must attempt to determine the intent of the parties and effectuate that intent. See 

Auto Owners v Churchman, 440 Mich 560, 567 (1992); and Auto Club Group Ins Co v 

Marzonie, 447 Mich 624, 630 (1994). If the language is clear and unambiguous, the terms 

should be applied as written. See Churchman, supra at 567. The entire policy must be read 

CHASNIS, DOGGER & GRIERSON, P,C 1\0. BOX 6220 SAGJNA W, MlCHlGAN 48608 TEL. (939) 793-8300 
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as a whole in order to determine what provisions actually mean. Id.; and Boyd v General 

Motors Acceptance Corp, 162 Mich App 446 (1987); Parrish v Paul Revere Life Ins Co, 

103 Mich App 95 (1981). Exclusionary clauses in insurance policies are strictly construed 

in favor of the insured. See Churchman, supra at 566-567. Any question regarding the 

application of policy language is construed against the insurer who drafted the contract 

under review. See State Farm Mut Automobile Ins Co v Enterprise Leasing Co, 452 Mich 

25, 38 (1996); Arco Industries Corp v American Motorist Ins Co, 448 Mich 395, 402-403 

(1995); and Raska v Farm Bureau, 412 Mich 355 (1982); reh den 412 Mich 119 (1982). 

In reviewing the insurance contract, the Court must apply the terms set forth in the 

contract. It is important to remember that ambiguity is defined broadly. See Marzonie, 

supra, 447 Mich at 631; Henderson v State Farm Fire & Casualty Co, 225 Mich App 03, 

1·09 (1997); GAF Sakes and Service, Inc v Hastings Mutual Ins Co, 224 Mich App 259,261 

(1997); and Cavalier M.fg Co v Employers Ins of Wausau, 222 Mich App 89, 94 (1997). 

Ambiguous terms of the insurance policy should be construed in favor of the insured. See 

Frankenmuth Mut Ins v Masters, 460 Mich 105, 111-112 (1999). 

The insurance contract at issue contains provisions referring to an insured's 

concealment or fraud (See Exhibit J at page 22, section 22). This provision reads as 

follows: 

22. CONCEALMENT OR FRAUD 
This entire Policy is void if any Insured person has 
intentionally condea]()d; or misrepresented. any material factor 
circumstance.~)·· ·., · · · : ' · ' · 

, The Application for it; 
•· This insurance; =:J 
, O:Jl1Y .claim ll}ade under it .. · .... · 

CHASNIS, DOGGER & GRIERSON, P.C. P.O, BOX 6220 SAGINAW, MICHIGAN 48608 
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This provision clearly provides that it applies to "any Insured person". In the instant 

case only Justin Fortson was an insured person and there is no argument that he acted to 

conceal or committed any fraudulent act. In the instant case MEEMIC's claim is that 

healthcare provider Louise Fortson misrepresented the amount of time she spent providing 

attendant care to Justin Fortson. Louise Fortson was not an insured with MEEMIC after 

July 29, 2010. Louise Fortson was not an insured at the time she allegedly committed fraud 

or made misrepresentations. MEEMIC itself acted to terminate policy number PAP0632676 

by way of Notice of Termination Or Declination Of Insurance mailed June 14, 2010. See 

Exhibit K. By the terms of the notice itself the insurance coverage under the policy was 

ended by MEEMIC. According to MEEMIC, Louise Fortson and Richard Fortson were not 

insureds after July 29, 2010. Reading the cancellation provision as written, it applies solely 

to insured persons. Thus the provision drafted by MEEMIC does not apply to the conduct 

of non-insured persons. By the very terms of the insurance policy at issue, the conduct of a 

healthcare provider does not activate section 22 concealment or fraud. 

Bazzi v Centennial Insurance Company, __ Mich App __ (2016), Southeast 

Mich Surgical Hosp v Allstate Insurance Company, --· Mich App __ (2016) and 

State Farm Mutual Auto Insurance Company v Mich Mun Risk Mgmt Auth, __ Mich App 

__ (2016) (respectively Exhibit D, Exhibit E, and Exhibit F1
) arc all distinguishable 

from the instant case in that each of those policies arose from an insured's procurement of 

insurance by fraud. In this case the insurance at issue was in effect at the time of the 

accident and coverage questions did not arise until 2012-2014. MEEMIC acted to terminate 

'Attached to Defe11dants/CoinHet-P\aj11liffa' Response 10 MEEMIP l11surance Company's Rene1~ed Motion 
fo1· Suimnary nisposltfon put·suanl toMCR 2.J 16(C)f10), Brief in Support, arnLRequest for Su111n1ary 
))J];p;osition in Favor, of DefendantslCotfiHrit"l'laintiffa Purnuant to MCR 2 .. I 16(1)(2\ dated September 7, 
2016. . 
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the coverage of Louise and Richard Fortson on July 29, 2010 long before the alleged fraud 

took place. The cases noted above do not apply to instances where the person committing 

the fraud was a healthcare provider and not an insured. In each case the policy at issue was 

being applied to an insured. By the language of the contract at issue and by way of the 

notice of termination, Louise and Richard Fortson were not insureds at the time the alleged 

misconduct took place. Bazzi and the cases that follow it do not apply to the facts presented 

in the instant case. 

In the instant case Justin Fortson's position is also supported by the priority 

provisions of the Michigan No-Fault Act contained within MCL 500.3114(1). This 

provision applies personal protection insurance to those persons suffering accidental bodily 

injury and establishes what insurance coverage is to provide the benefits. In this case the 

coverage for Justin's medical benefits were provided by MEEMIC. This statutorily 

required coverage has not been cancelled by Justin Fortson's conduct and is still in effect. 

To the extent that MEEMIC has canceled the insurance policy held by Louise Fortson and 

Richard Fortson, section 3114 (1) applies only to Justin Fortson and does not apply to 

Louise Fortson or Richard Fortson. Louise Fortson and Richard Fortson were not injured in 

the accident and any coverage they had under policy number PAP0632676 was terminated 

by MEEMIC. Pursuant to the terms of the priority provisions of the 'Michigan No-Fault 

Act, the alleged conduct of Louise Fortson cannot terminate Justin Fortson's right to 

receive medical benefits. The right to receive medical benefits was created at the time of 

the accident, by the coverage that was in effect through MEEMIC. This coverage continues 

to provide Justin Fortson with No-Fault benefits while the coverage itself has been 

CHASNlS, DOGGER & GRIERSON, P,C. P.0, BOX 6220 SAGINAW, MICHIGAN 48608 TEL. (989) 793-8300 
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terminated for Louise Fortson and Richard Fortson. Louise Fortson and Richard Fortson 

were not insureds ofMEEMIC at any point following July 29, 2010.. 

CONCLUSION 

For the reasons set forth above and as set forth in this party's prior pleading, Justin 

Fortson requests that the Court deny MEEMIC's Motion for Summary Disposition with 

regard to his claim for medical coverage and grant his Motion for Summary Disposition 

establishing that coverage exists to provide him with the medical coverage established by 

the Michigan No-Fault Act. 

Dated this 5th day of October 2016. 

Respectfully submitted, 

;?~~' Dated: October 5, 201~'"'··----
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STATE OF MICHIGAN 
IN THE znd CIRCUIT COURT FOR THE COUNTY OF BERRIEN 

811 Port Street * St. Joseph, MI * 49085 
(269) 983-7111 

MEEMIC INSURANCE COMPANY, 

Plaintiff/Counter-Defendant, 

V 

LOUISE M. FORTSON, and 
RICHARD A FORTSON, individually, and 
RICHARD A FORTSON, as Conservator for 
JUSTIN FORTSON, 

Defendants/Counter-Plaintiffs. 

Mark E. Kreter (P35475) 
Robb S. Krueger (P66115) 
KREIS, ENDERLE, HUDGINS & BORSOS, P.C. 

Attorney for Plaintiff/Counter-Def. 
P0Box40IO 
Kalamazoo, MI 49003-4010 
(269) 324-3000 

Case No.: 2014-260-CK 

Hon. John M. Donahue 

Robert J. Chasnis (P-36578) 
CHASNIS, DOGGER & GRIERSON, P.C. 
Attorneys for Def./Counter Plaintiffs 
155 North Plymouth Road (48638) 
P.O. Box 6220 
Saginaw, MI 48608-6220 
(989) 793-83 00 

Joseph S. Han'ison (P30709) 
Law Office of Joseph S. Harrison P.C. 
Co-Counsel for Def./Counter-Plaintiffs 
P. 0. Box 6916 
Saginaw, MI 48608 
(989) 799-7609 
jsb~joehari:isonlaw.com 
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I. INTRODUCTION 

On or around September 18, 2009, Defendant/Counter-Plaintiff Justin Fortson ("Justin") 

was riding on the hood of a vehicle. A sudden tum of the vehicle unsurprisingly resulted in 

Justin's exit from the hood. Injuries and medical expenses followed. On September 18, 2009, 

Plaintiff/Counter-Defendant Meemic Insurance Company ("Meemic") insured 

Defendant/Counter-Plaintiffs Louise M. Fortson ("Louise") and/or Richard A. Fortson 

("Richard") ( collectively, the "Fortsons") under Meemic Policy Number PAP0632676 (the 

"Policy"). At the occurrence of the accident, Meemic's coverage under the Policy was 

triggered. Subject to the terms and conditions of the Policy, Meernic would reimburse the 

Fortsons in relation to Justin's care. Unfortunately for Meernic, the Fortsons thereafter engaged 

in fraudulent conduct, claiming attendant care benefits payable under the Policy for time periods 

when Justin was either incarcerated or in drug rehabilitation. Based on the Fortsons' actions, 

Meemic has now moved to terminate its future obligations under the Policy and recoup 

improperly claimed benefits. 

Defenses advanced to Meemic's rescission attempts have shifted. Initially, the Fortsons 

argued that as a so-called "innocent third party" Justin's benefits could not be terminated for any 

reason. The innocent third paity doctrine is now a dead letter and no longer applicable. Under 

, the decision in Bazzi v Sentinel Ins Co, _ ... ·_·· _ Mich App __ ; __ NW2d __ (2016), "the 

judicially created innocent third-party rule has not survived."1 Separate from the innocent third 

party doctrine, the Fortsons also attempted to portray themselves as ignorant and unsophisticated, 

unknowing in their fraud. Testimony taken under oath undercuts the Fmtsons' purpo1ted 

ignorance: 

1 Westlaw citation available Bazzi v Sentine/Ins Co, No 320518, 2016 WL 3263905 (Mich Ct App June 14, 
2016). 

Supplement to Plainliff/Counter-Defend1mt Meemic Insurance Company's Renewed Motion For Summary 
Dispo.,ition Purs111111t to MGR 2. l 16(C)(l 0) 
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Q. Has there ever been a day where you did not charge Meemic for 24/7 care since 
you sta11ed charging for attendant earn? · 

A. No, because either I would be there or Richard would be there. 

Q. Okay. 

A. Richard's always home after 3:00, and I can go to the store or Justin can go with 
me or he can go with me in the morning or I can wait until Richard gets home or 
whatever. 

Q. So one of the two of you is always with Justin? 

A. Always. 

Q. 365 days a year? 

A. We're always there. 

Q. And that's why you're billing Meemic for that? 

A. ·Yes. 

With no other defense available, the Fortsons now assert that provisions of the Policy are no 

longer controlling as the F01tsons are not "Named Insureds." Citing no applicable case law, 

other than those cases generally related to contract interpretation, the Fortsons' argument is that 

benefits remain payable under the Policy, but conditions on receipt of those benefits are no 

longer valid. 

This Court cannot accept the argument advanced. The Policy is a so-called "occimence" 

j policy. Occurrence policies are implicated and provide coverage on the happening of 

specifically defined "occurrences." Once the occurrence happens - in this case an automobile 

accident - coverage is afforded, subject to the terms and conditions of the policy. On 

September 18, 2009, there was an occurrence - an automobile accident resulting in injuries to 

. Justin. Coverage, as well as terms and conditions relating to coverage, was then triggered . 

Supplement to Plaintiff/Counter-Defendant Meemic Insurance Company's Renewed Motion For Summary 
Disposition Pursuant to MCR 2.l16(C)(JO) 
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Once triggered, the Fortsons remained "Named Insureds" subject to the terms of the Policy 

throughout their fraudule~t actions charging Meemic for unearned attendant care benefits. 

Any argument to the contrary is without merit. The Fortsons are asking this Court to 

intellectnally stand on its head to reach their desired conclusion. The logical extreme of the 

Fortsons' argument would have dire consequences for insurance coverage in the State of 

Michigan. As a hypothetical, Meemic would note the following. An accident occurs in 2016. 

The insured notifies Insurance Company A. Thereafter, Insurance Company A and the insured 

agree to cancel coverage because Insurance Company B has a cheaper plan. In 2019, the insured 

is sued by the other party injured in the 2016 accident. Under the Fo1tsons' argument, Insurance 

Company A would have no duty to defend its former insured because he or she is no longer an 

insured. Similarly, the insured could no longer claim benefits because Insurance Company A's 

policy was cancelled. The foregoing result is contrary to Michigan law. 

In an occuffence based policy, such as the Policy, coverage is triggered at the time of the 

occtlffence. Whether an insured switches insurance companies thereafter is not relevant. 

Coverage, subject to the terms and conditions in the policy, remains in force in relation to the 

occuffence. The Fortsons remained subject to the terms and conditions of the Policy, during the 

time period in which they were committing fraud. This Court should grant Meemic's Renewed 

Motion For Summary Disposition Pursuant To MCR 2.116(C)(JO). 

Ill. ANALYSIS 

The key feature of an occuffence based insurance contract was set-forth in Stine v 

Continental Casualty Company, 419 Mich 89; 349 NW2d 127 (1984), when a comparison was 

made to a so-called claims made policies. In Stine, plaintiff was a licensed architect performing 

design work for commercial and residential clients. Plaintiff purchased professional liability 

Suppleme11/ to Plai11tiff/Counter-Defenda11t Meemic Ins11rance Company's Renewed Motion For Summary 
Disposition Pursua1/t ta MCR 2.116(C)(IO) 
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insurance with defendant, effective on February 28, 1972 and continuing until January 16, 1974, 

when defendant cancelled the policy for non-payment of premiums. Id. at 93. A claim was 

eventually made against Plaintiff in 1976 for work done when plaintiffs policy of insurance with 

' defen.dant was in effect. Id at 94. Defendant denied coverage because the claim made against 

plaintiff was after 1974, or outside of the applicable policy period. Id. 

Under the plain language of defendant's policy, only those claims made during the policy 

period were covered. Id. Disregarding whether the act giving rise to the claim occurred when 

plaintiff was insured, there was no coverage because the claim itself was made outside of the 

policy period. Following defendant's denial, Plaintiff filed a declaratory action seeking 

coverage. Plaintiff was successful at the trial court and intermediate appellate comi. Both the 

trial court an intermediate appellate cou1t were reversed by the Michigan Supreme Coutt. Id. at 

96. 

In reversing the lower court's decision, the Michigan Supreme Comi noted the important 

distinction between a claims made policy (like the one at issue in the case) and an occurrence 

,policy (like the Policy in this case). A claims made policy "is one in which indemnity is 

provided no matter when the alleged error or omission or act of negligence occurred, provided 

the misdeed complained of is discovered and the claim for indemnity is made against the insurer 

during the policy period." Id. at 97. By comparison, an occurrence insurance policy "is one in 

which indemnity is provided no matter when the claim is brought for the misdeed complained of, 

providing it occurred during the policy period." Id. Stated differently, 

[t]he major distinction between the 'occurrence' policy and the 'claims made' 
policy constitutes the difference between the peril insured. In the 'occurrence' 
policy, the peril insured is the 'occurrence' itself. Once the 'occurrence' takes 
pllice, cover11ge attaches even .though tl1e i.lfabu may not be made for some 
time thereafter. While in the 'claims made' policy, it is the making of the claim 

Suppleme11t to Plaini{Jj!Counter-Defendant Meemic Insurance Company's Renewed Motion For Summary 
Disposit/011 Pursuant to MCR 2. l l 6(C)(l 0) 
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which is the event and peril being insured and, subject to policy language, 
regardless of when the occurrence took place. 

Id. ( emphasis added). Unlike in a claims made policy, ''ll:O'\lerage in an loeeurreneei polley Is 

prOVJded no pjatforwhen the claim is made; sublcot1 of coul·se, to contractual and .\ltatutot)' 

notice and limitations of actions provisions, .nrovidin!! the act comolained of occurred 

during tbe .. polfo.y petiorl/' Id. at 98. Consequently, because the policy at issue was a 'claims 

made' policy and the claim was made outside of the policy period, there was no coverage for 

plaintiff. Had plaintiff been insured under an occurrence policy, there would have been coverage 

because the occurrence itself happened during the policy period. 

A number of conclusions can be drawn from Stine. Cancellation can preclude coverage 

under a claim made policy. The policy needs to be continually maintained so that claims will be 

within the policy period. By comparison, under an occurrence policy, the subsequent 

cancellation of the policy will not affect an otherwise covered occmTence. Rather, it is only 

pertinent whether the occurrence took place when the occurrence policy was in force, Once the 

occurrence takes place under an occurrence policy covemge attaches even though the claim 

itself may not be made until well after the policy was already cancelled. Moreover, once 

coverage attaches, coverage is still subject to the terms and conditions of the underlying policy. 

Even though the policy itself may have. been cancelled, the insured cannot avail itself of the 

benefits of the policy, while ignoring its own duties under the same policy. 

Applying the conclusions from Stine to the present case directly undercuts the Fortsons' 

position. The Policy is an occurrence policy. Coverage under the Policy for the types of benefits 

at issue, personal injury protection benefits, applies when an insured person "suffers accident 

bodily injury arising out of the ownership, operation, maintenance of use ofa motor vehicle as a 

motor vehicle." So long as the occurrence is during the policy period, then coverage is 

Supplemeniio Plail1tiff/Counter-Defe11da11t Meemic l11sura11ce Co111p1my's Reneweif Motion For Summory 
Disposition Pursu1111t to MCR 2.116(C)(JO) 
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! 
applicable -in-espective of when the claim is made. Consequently, as of the date of the accident 

underlying this litigation, which was during the applicable policy period, coverage was afforded 

under the Policy. 

Clear from Stine, however, is that while coverage inay be implicated, the coverage 

implicated remains subject to the ten-ns and conditions of the underlying policy of insurance and 

· other statutory provisions. The Fortson's argument is essentlally that tl1ey must be provided the 

··benefits of tile Policy without being subject to any of the conditions. Under the Fortsons' 

theory, they could have cancelled coverage one day after the accident and then immediately 

· started to submit fraudulent claims, leaving Meemic with no recourse to terminate coverage. 

This type of argument is contrary to applicable Michigan law and the plain language of the 

Policy. Coverage under the Policy is expressly and continually subject to "all ten-ns of this 

Policy" and "compliance with all applicable provisions of this policy." Once coverage attached 

because of the accident, the Fortsons, as named insureds, remained subject to the ten-ns of the 

Policy. 

Ill. CONCLUSION 

This Comt previously denied Meemic from rescinding the Policy fo,r the sole reason that 

the so-called innocent third party rule protected Justin. Following Bazzi the innocent third party 

rule no longer provides a defense in this matter. This Court also remained concerned about 

whether a factual dispute exists. No factual dispute remains. Based on the Fortsons own 

statements and actions, the critical facts in this case have been established and are not in dispute. 

Having resolved the legal question and established that material facts cannot be disputed, one 

conclusion emerges: ,M:centfo.can void tho Policy; 

Supplement to Plllii1/ifjlC01mter-Defendant Meemlc Imura11ce Company's Renewed Motion For Summary 
Disposition Pursuant to MCR 2.1 J 6(C)(l 0) 
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As a last resort, the Fortsons are now trying to avoid responsibility for their actions by 

arguing that they are no longer subject to the tenns of the Policy. Benefits remain payable under 

the Policy, but conditions on payments of those benefits purportedly no longer apply. The 

Fortsons' argument plainly ignol'es the key feature of the type policy at issue in this matter - an 

occmTence policy. Under an occurrence policy, once the event happens, coverage attaches, even 

if a claim is not made with the insurer until a later date. Once coverage attaches, the insured and 

insurer remain subject to the provisions of the underlying policy. A subsequent cancellation 

does not excuse an insured from its duties under an occurrence policy. The Motion must be 

granted. 

Dated: October 18, 2016. 

Respectfully submitted, 

KREIS, ENDERLE, HUDGINS 

& BORSOS, P.C. 

By: r~/··· 
2
Mru.'kE. Kreter (WM 5) 
Stephen J. Staple (P77692) 
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STATE OF MICHIGAN 

!N THE 2nd jUDICIAL CIRCUIT CO(JR~' FOR 'l'HE COUNTY OE' BERRIEN 
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Defendants. 

----------~------/ 
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they,,Vt;r~ :A11ipqsC9 tOdi/uoilCr t_h,e$c tirtumstan~:CS andJiaU 
yeryJ\l!li; inplJf frnm·thL~·i11surur1cu co.mp;my ont.1 lhe pcrsim 

theywl·tc·\v_urldtiJi wi1ll Ri rcai!)'. f!illy t11idCc;land,-andfor 

,,,Jtc1hbr thcrc'hd1 -Ji:;tiogtibhmCnt :iil'-ll1ls par1fouhir i.':isC. 

i.1s 1 ·tcfcfred to e.iiliCr\ ;i11U/O(tllh'ed•,'/sU,J ilfli\ltf.iUil_ 

th11fiviJuld sumi.:h1m' fakilihis case Oiitof.the·~- ittli.l 1'111 

forgi'U\iIJJ. Efuuj? \Vh~t'.s)tiCd1riuic·<1fHi\ll ~use? 

.M~-1'.:ruftr~iJ; :i};i1.?..t. 
MR,-.CI iMNIS'. Ye',, n,d.L 
'fHE.COtJltr, Alid I lhli1kihrii-lhCr'e's·.eveii:-.

·\vt1SWfili~f11_ .i JeltVe:_tit~CJ1'1 
M.R ... ('F(/\$)'{1~:- Yes, 1rs wt1Hl11_g ·--i/uiSpprii,no 

C:our1 iias.;g_taU!t'<l-1-etlv~. and-as·fo1e as D.cccmbcr"281h 
1hci-w'S-bC01l.iuiliclis grnf1lL'(! ·lo ii(i\'!!tiil ·critltics ·t'ln-\h~l 

<:iWc, J_ft l:,1_i1,)11&i_,.;,111_tC:sQ(i'l'e On tlw llltOjCCi; yOttr 

Ht)11_u.r, I_ \liluk.}l14-signi(ic(i1_11;¢:.i.lf L!1~dlll7?:h'.1s~ ,v!1\1 
~cs1x:c~· lQ f111ud.1;Qmn1lt1cll at Jhc. 11p/'lic~lfo!]-~\11gc·ls 

l;"~treill_l!iy hnpllr1f!/ll:h.el.'at1S1r\ltc·t~-\fo1t!,1-ll ilw~e opjn_i1)l1$ 

huvc ~J~Jlcd Qut:i!/ thl)! \ii¢_ pt)llcy ne\'et- wou1~.ht1\-Y J:ic~n 

T~uc<lln·tho ill'$"l Jli:icc; 
TMfi COURT: And l J1gri!e_- Fr:mkly, L--.11ij owi1 

pi"!i'wnal lcdlflgji. tlia!'!>·ti '>'t:I)'. st1·ong-Wgm11ent 1'111 

g~iu~ tt.l tell you,-a.s_sott'owftil ;l~ l llm in prut tu suy !his! 

I'm t,Qh1g_tO.gru_n_t 1h,fMotlrn-·J!)r.Sumnwry bfsposflion.:!:iul) 

u_fn:m_st·Qopc-il _c_qn1c_s _l,ack b1-·9n1~ l. j)CTWTl;!U"y.90 l_!iiiJk t_fiai 

!l1a1:t~-~.kllj.'i.lfo\i1i~ili:hl1_1g:li~tcri_1i¢e th~~:,1fij1!Uh!y-Slin'lild 

rc.~1ilf In ·a:dt11c'ic11l .oukllifai"; liut .to bO '(lCr:JCCilY n--ank' 
\vitfl)'oi1; j:Nei-1-thC facl lha! U1is mtit{cr.ls.~oitl.G 10-tti<.1 

C9u\i_,\lf0p')}C'.1fs,Jfn6i:_~_i_ghei'-,-_ 1JO 1im1\9twhi/:h W/11 I rnlc!

f\ll\l giv.c1\ thc:.facL\ba( ~CP~1~d!ni;o; p11 ,Yl111!'_lhc $,1111ri;tne (.\itni 

~6¢5,)t'ihfs -~ue=is: ~1{<lre_s$l--<l, }1)U w11i'1;,e (i.Nk,_qnd i:r 
)'o.irc !1.or.h:ic\;' iJ';.b~ti~ d1c,i.'(iiitig._(s On I.he w:a_l_l_1in'd 

I wilflflJVil-!-fa\·fal:yot1 thC 'iigoi_~y'rinil b;iibf'ot'-~Oihl\ ihr(lj1~h.ll. 

triul ortn1}'_tWng-cl~-ei and ti?tJ11dil\itnU·t11ti! ui-oncY:RiiiHiil1e 

i1fld tin<li~.tuiid niiµSl fcil' ·11otl1h\'g, 

}!¢w; !flayk you;d r11ihcr\\o thul, but-I· tfoll_'t 1hM: 

\iii~ 1$ vnc ~vf1,;w the· i11s11rm_1c.c l~mpany is 1101l1t ll)_suy 011 

tlic-~ye \!l:nil!i, "i.ei's: s~nie,u P\lcn1isc lhtrc\j(r$,l 1_(10 

_1JiU\'.h:iit ~cukc; (ll)<l f(nnkiy, l-thii1k tfml glv¢11 lhil lci:1lllut11iy 

In thiS c11~c,..f\·N1ld lm,,,,;1 hc!J1\. i11i:lillcd.1ffi11tfl)(>/l\1 to 

foe! i;o11)' !Ur'tlw Ultcmlm1h:m'c pt-ovideridn lhnt thenriS 

i1·friirfr~ood nrgunicnt thn1 tliC}·· w!li-ci1't }µ\·en n \vhol_o I~\ 

9l)!l!!~tW.l_(im1i bl.rt.t1'!!c1_c.ihcle~s.J has.i, ii>.~t\cr_c:1r~t\ii 

.c.~1_s_lil!lr:,1ii!m tfil -}1>_1_1}huP11 .fof1niif \)ITT fin_ ·fonris_ 1~1.r: 
_a·1l~1_1g;µ_}1.~_ar,;_-s~Jyi_~es: 0111_l1vw_J\ic_{$ wll_iu_t i)iit.in wris 'iii 

jJl_t"9n_1(tlay iii Scp_h,niil;»!r; ioJ ·t.ii~c-·dnys:ln Pe.:.enihcr, 

-'.W12~-7_8_i_fo)'s frQin Dci.;¢hl:tic.(of;!Ol_i.Mh!'o\li_i,h l\for~h or-i.o 13_; 

nlrie-.driys iii"Aprl! rif2(JIJ;: (39 Ja}•s:frtlnl A\~USI fJth 

_ii1r_ougl!J)cccmher J J;."i.11-pa1i_cnt trcaum;ot l;acility·frnm 

A1_1,1i.t_1sl J :i, ·z1i'J',i i\1rou{!h Scp1cu_1\x>r :b>. 2iJJ4, Ml$<.ll\(1ll1~ mint!~ 
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Page 8 
jµst Sh11\1!j co_Uh.J upt_ d[nl;r th(ll th~Strpchp!c \\'CrC ,/ 
s1du11iltlug clai111:dOrntlc,mhmt i::ml! services when I hey knew 

ul'-.clcar!}'_ sht).tthJ have, knqwn that 4hi::y wc.r¢·n9t tluG_ thus_r.:. 

Nx1i1¢nts. 
-l-'fl1C-J!f;·l}iy GOU .. Pick-Un Uii;'lCk1Jhtt11C at1dtidl if 

j'iill'vi! 1\(il ;1111y: cOnfuSiO)i niitl$ily~ · "W,il .ki10\\1;,Jll~tili h"iis:bccil 

'!njl1il ,tow lbf;ri~'C'r.hw:'!n.QJt(l1s mid wd_!"e.<1u\',iniitii1U-:lliil.s~ 

c_ljlhp:;._liir),f~twlll; i:_t1rl!' •. L,dN~- wl_11li wc'N ~µppos-ci.l.tr bi; 

Jittllg't' 1 ·wcau,,'jf~:Jtlst lutil_croµ;1J1.1_- hi;lk_\l1::-Jim_t 91_1 

thcSC factS.lmll 1ijiJl)'.W6Uldi1'.L<:lti thCse_[i.'Ojjkl \wre 

:ij)pri;Ciutii-ig'gt1!\i11g:.ihe-..11;-ChC,CkS ·a1i<l ki\e\v !hill 1iw.y-'Wcrc 

.Uldmudlng the insuruJ1c\: cnrilcr ai1d wcri.'; J:IC(f/ng away 1_vi1h 

it- I 1Miin, llgain, { havu some em_rr.tthy-for-lht! fact that 
they \\•litc/1'i th!! bi-\ghicsi·bulh!i.'.ln th\)-boi,;, ·.@d Uial--i.lro}: 

Jr<l1i 't-!iet !ill kinds-ofhc!f• fr{foi the i11stirinicC i:mTier; but 

il).)i1st -~cy~n~. hCHC_f Uiql r1>4SOllUblcjt!ro(S eQtth! · Un,d' 

wl~li \hc5'.;_.l}i1;ts.l~tlt th_l_s w;nm1t'rrnm1, 11ml !he pnli!oytlv.es 

pr\!vidcJlml iftlicrc b Jinu<l tlrnt thc policy may 1)1.l_ 

voided. 

S9 ... yQu ~1IQ\\\ uuaiil; ·)br_purri.)st;s of'uppclll, l'm 

11oi1ig 111 lGt )'O_u nildn:M> tbc·c-0uit urld ~1K-iin)•thing: i;lsc oh 

the n:curd Uml yoU wunl to pul m1 thlJ re<.iord, hul !lifa 

1lrnllcr nt'Cds fo Ge tlcci<lc<l Lipslairs·nnd like I :my, I dt1 

t_lljok-,,mi.1.t-am lukcn_.ll), Hie lhcl Uia.\ jhesp~(lther-cascs had 

1-0 ~() wil1dr~ud. (tqlJ_l':-)IJ))?fjt;cntio.tJ,iJ.Jld' thii.: ls a:~il'!:i.i:a. 

Page9 

dil)Creor"(lili_n_ldl,-lml mlfurlu1lrdefy.'_for u ttihl l'()i1rl-sui.,h 

its:ill)'Sdt::,.vheil thif litlk illi<ittl"tiic ilholitloil'-of the 

it111Ui:Ml thif1' p'aft,Y. rllle, :it, dOC-sn 'I t'cu!ly help' ti_s· bCi:atise 

U\ey htlY!;u'J c.o_mirnuhrnd :miil i;1 ull d_rpmnsh_m~cs. _on any 

ihcl p:iiicm il11.m: Simply is no more-i'r1uoccJ1! lhinl party 

n!II.), or is ll_c-ontlucd to those cu..'iC-S whcrtthcrc is fraud 

ilitbe'a~,p!ic'Ution? l do1i'tk11<1w, 

: 1-SCC ihc-dilltli'ei1cO.- 1-thiull.,thllr nrgrinbly·i1 

merils'n:-difJCtcut·reSUlt_;_ btit "l'fr, goiiig_Jo leave.it for 

l!i9s(:_ ix:\l)i!C'who urC nr"gi.iul;_Jy \\;fa\!r 1hfl_1\ me ruld have,m_onl 

lt1w j/:,;pcrt~_"th,u_n;r ~q. u,ml ·1iavc-~1_1· 1hc_ tinw.-in_,llic-wodd·io 

l;tkc tliis_._1_1t1dl.'n\dviscnwnl _u11<l st11dy h.r!nd ll!SC_an:h it, 

even thQugh .l'w takctta long-time Iii this ctL,;c, f know 

il's bec11 under- t1dvfsCnit;111t for n long: time: nnd 1 requested 

futtlrnroiitl iirgllml!ntS. ln Jlrcptitin'g'for ihis !notion 1od11y, 

I kind of linrilly coi_nc 11.1 the Con~lttsion us lo, cwn 

sQ1J1C"\vlint·bcgr~dJJ/i1gfy, how I )nt$.going.fo rule, .b_u.t_;:ili that 

·1i~y)ng,bu_q1}>ai_d, dfd. }V-~ _wi:ih iQ _cJ1mlic-1l;l}·rc,:1mf 11 

liiile-9.lt inor~'.! 
M.1Lc(1ASNfs_: Y~s- flmnk.YliU, your_'l-i_otl(Jf. t 

wollkl, your-Honoc 'i'liunk-yo11 very nrnch. 1 llpprccintc ilw 

fod that-you hnvo pnt n lul oftim¢ iu, We've 111cl i1l lhis 

courlfiltlm wilh you aud l know Um\ you've :;trngglnl wi!h it 

We've strngglc<l wilh ii, Judge. It is n lrnnJ cm,c and il's 

unforlutmlc \he rc:;ull a~ upplicd !t1 lhc fod~ in this co,:e, 

. 
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il!ld.·I !hii1k !hil.onlfthinttJh~l J 1i;ul_ly want loiiti1j:ihusi'zc 

on· il.1~, r~_rtj, pretlr !llUt.:h _1:•.vcrylhi_ng.k_ilr iim)rlef 1\®J. 

W¢1\fe __ mlkl,!d;ni~1udL li'.s b~Pll bflcfei! yqry-,rcl1_!1y_b0:01 

SicfoS; 

You(lfonot', I think ii'is \iiJi)i irn~oTluni 11ml tlie 

n.(kijl:d-_f!1111d_,.w<1s 111leg~·dlY, ~hinmli\_ed by.Mr.·ani.1 Mrs". 

(>brt:;oij while iht;y we1,c p1oyiikr;,,.,no1 jas_u_ri:~~-m14 Uh_in_l 

th""t's 41r.Jrnpnnan1-dis1foqiq11. -~ut- pcih1111!i 11.1/gJ\\ ~·· ll!J~ 

tliln_g t!iut.11lil\h1 \l~.lllbl'¢.criHtu[:1tJ-\'lil¢r~ 1hfJ\·C1~c_·1,:n_Js:-u1) 

cvcntnUll)'i 1fiHSn't ov_crtudii_~•:if!hc lindin.1,}_Ul!det 

1_ t J 6jl;(lQ}!hi'it_ tJ)cre: i_~(w;gCrii.Jii)Ccissue·ofmufoH;i! fut{ 

wf th _resp~<:(!_o 1\'_h\!llicr;or n~ti1>uls!\ [~w(sr;;,_1uwm_111\lt~d _.i 

frnm(anJ'.t!fo-part lfrat·dOi.'Sit't gel taike·d rihoUL \Vl;, _ _talk 
~· lo(n.b;ii_tit lhii AG fomi:f tHut ,t,i:iuh,~ :£a1lill:\ittl'<l; i\i1d-\\·il'vc 

hllk\,'9 Otiilul lhtdi.!SilniO~)'·!ihC !iitve- irfaii:"exiiminiilioii Under 

_Q~(h . .-Wiwtd~<isi(t_ g_ef~~<lNs.~C,9 ujid- ls_ hiihl 19_ hi-i 11g i.ioi 
Js'-(l_l!,l; ·1cstfo1uuy 11f ~!Je 1~vojiu;u~_m11;e,udj~!;,t_er~ i~(u:n.M~cmli: 

1ha1. htlSi'c:ally tcs1i111tU lha((hcy_k,ncw 0• ihcy k_ncw li,n\ 
LOil!$.cJ•\mson <lid non1ildctstund tlwsc_ t\mu~, ·rh_cy-i1!!U ,or 
tii1del"Stiu)tling, tbitt she ,.;R~.t!tH .. ·dl!cnlCd 1J1i1! .1he:}' tolU-:inC!-1R 

life defmSh'ion tlrnt's-uHaChcU lO the hrid:-i that they 

U_n:ciUrstoocj. 1~·a1 she \vw, tonl\isctl_nfid·shc-<lh.ln't k110w wliul 

th_cy mcm11:.:111d _ihcy ju~i puid_ her 1inywny. 

Mf;l,1:(!iii1_h V,olkO's._l_t:$ilm0;nrw;11> vc,y i;k~1r.ih11t sl_ic 

dto_11~t_ nc_cd pr-ouf.iha:t. lic_:hnd:im foJu_ry 1iiu_l' _(\.'!Joi_Fcd_ ·2~/1. 

Page 11 
11UG11d!)ilh.i'iii_',f.i,l)f\/(J,il:S: Sl:i(U4St_iffe{I_ Uiol'.ih~ me \Vils:·,, 

il \fa'ii1nj16ifoiil C1\,)i_ii!ll;Jf\\'ri.~ ri·b/1,L.i'afa:(g}1 'fili\lfo \'<-nil 

h,::-i:111 jiij11r-ri.d\i1 "i4c ~x1e_nt'thn.l.:il\!:! i!illi.i).1Ji:t;i.J iiiJcc·p 

!;!'.'tl!i_1ir.mc~fo:al ·n.'1,l)rdS: •. 'i'ii_c)' i.1/ifo'.( oce\l tirgcl 

fo~c-pc1i~Cn1-.111¢<l/c:-.1l,cxn111ihmi~1n, ;u1~{. tlw Ji:!tm tiJv.fathi;.-s, 
(1c~p,~d'U)' foX; )'.till NHil_lhi'-1 i.Wt.!ti Yt:il_U _lljimi lii;:C!t'i1::c \l\fy 

\\'l!!r'i.i.pdor- cop(i£s iliid ,Vlii:n Shi.rwo11lff s-lil_h 'tMnl ili!i1 j lli:t 

cfoti¥i.J·ih~-dnfos· 1fo ·1h,tl11, ~he· ¢vc1i fo1d 1he- wih1jg·n:i1i1;1lic"i' i;f 
ilays·ijcr 111ii11U! s.OindifficS;_blif the'i1\Simuku.iidji1sti.:.ts)iffii 

k6pl iwc,;plf11_g ihcn1 ui# $aylll15.'tff11hkyoJ(_11hd :mukii:J~-thC, 

d1cik. 

'flicy mw!Or m.cf _Illes,;: p,;:9pk 1w1-s,;,naiiy_. Th~Y 
qo.n~1J·110\v uri.yi,:i,ing 4'oou1 't.111.1isu l~\m(l.oll._ Shi.! has.'lin,t\i1 

ilis:ucs·hcrscl( '!:hey p.1iJ hi.ir 24 ..... no. ii1cy p11!<l Rtchunl 

fortsoti24n .Sl.2;00-un hour nm! they snid,.''Ycah1 we know 

Ri~liarU'lln~)o ski.1P qi_ght hm_irs 11 du)' 1111q Richurd·hns fo 
wor_k ~i_hhi,h1.1ttr;;.~ ,_liiy, -\V;;. 'krn~w'J{kh;mf d,91:?. m,1.(.11r_o\'i~I~ 

i4/igu~ J)ir_JU:,.(l_n,.btiUt's,okay- lo_r. _us:t,:r:pay l~m 24 

figuJ~;~:so:'tJ Wt!~YCi)' YfK!~cly·"i10:11dl.c4 An~l)·-0:11'(c_ 1.:-Qrtci.'.I 

iht:ti:l \\'cr_c.i;o1h1,rl:iiludtnbolit ";·hcthcr the. hu,11rn,u..\f1,,'\m111~1y 

liri.fho11tll~,tJ'lt flr1:ip1.frfy,.tind the oiil}°.C(!hll1cuh.;iy_¢v"C.r lmd 

\Vf\S ,Yith 1.titlis,,j foilsho.Oi;>Cf 11\e j)ti(lJlt·\btd Ilfc.i.lJily_:t~"i:ks 

they, C~·_cr-· ,)~U_d~ Wt;1~;_1i.i ltiuhil~<l: !·Uiii:o#· beC"Ji1i,di~· -\vu.s:i hi': 

con_SCf".IIJ(l_r; f.:ny_s_o1·~,l1cn I usk,.·,hl!e'tw.9 h1st1m11c_Q 

:1Jju_S111rn, 1•Y9u·111.11fcrstunifh(l c(?uldn't-.\11r- ,HdiarJ. 
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cuuldii'! be wu1chiug him 2,1 hnurs il day, seven days a wcelf?" 

nfuJJ)iey sn1(1,. "'r'¢:ah,.\\'e luidei~fand lhai:~ "Bui why·<lld}l)d 

glw.rhi,m ,:11_[ iliC .d1~~k$;/ ~ Y 011 :wmic_-cl1i;-Ck~_ llr _Rid\artj 

h)1tsOJ1. .o'id ,1tfo1liw.t:Foi1sm1 .\\\'er Sii,tn:1i'.li\iqm1c1_1t :mylitg 

"lhnt he ~ll\\!:ilil_y nllcmin111-L'nrn: ser•;,icuf!".H°nd 1h1111i1SWl..1· 

w11s·"N\).·" 

;f11ey !;Otailen~;_mt_ car!!.scr.\•iccs lhmJs fi'-Qm_ l_JJUbc 

~fgni.id-1mJ.l'<ll11ei fax_e,twi;_~11_th_C)' kn_.,•w she-i,lidn'.1 kn(IW'-wlrnt 

U1ti.fonl1 i1tCii11t-.-S1ic Uidn't..,-.:sllc knu--w ~hedid11't 

imdcrS!iltid ·11. ,She was li'l[l:/Jig,milcilg~ iii" \vim ihi.fnllendmil 

i;arn scrvicL~_foJllt, mid !hey pnld tl1~m ;111yway~ so J lhink 

_th(1$'i? ti_tt' _S"o_nl_c, iiicls"_li:ia1 ll!'C:.ci_1remcl)'Jm111:ir1;11lf t(! 1lic: 

fh1dlng_d1~t:Yc:i~ ·Ir:n-c. io-·01*~ ~-eroN· w¢ gertQ ii:t<uilin_!; 
.S\lill)11my_ dl,.~(l!:!S_i[fi.11\.llll~ .l.haHs \lirn:-js no J~t,nuis:i.tr-it,S\\C 

ol'mntc(inl'lllctJui Umt ·1.,ovi~c ·Forls_l)n·co1mnil.!i,1_,:1 a rfllud, 
tliid \'i;Jl>e<l Qn ·111,11 lhimJ !Ile J)l.i{k)" i!I g(1ing. l-o lw cancclfl::d 

ahjnilio. So thulill are· the filch. I think lhul af!! \'Cr)' 

i!1lpurlaii1,_·_i'u111'.I !ouut, !(YWhctC- ivu r:n<l ui:rin this niliilg, 

m1<l I 1f1l,1.k tli_cy arc ui.iical. ·t1mnk )V\I. 

'i°H{t COlJ!fl': Am.I J _, ;ig:1iin, ·1 did :,\mg~k: with 

!h:it. Agafrr, ns·l imliea!cd l/ilrffer,"n!I! to h1mt <l j]t)ad 
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STATE OF MICHIGAN 

2ND CIRCUIT - BERRIEN COUNTY TRIAL COURT 
811 Port Street, St. Joseph, MI 49085-1187 

(269) 983-7111 

~ 

MEEMIC INSURANCE COMPANY, 

Plaintiff/Counter-Defendant, Case No.: 2014-260-CK 

vs. 

LOUISE M. FORTSON, RICHARD A. FORTSON, 
individually, and RICHARD A. FORTSON, as 
Conservator for JUSTIN FORTSON, 

Defendants/ Counter-Plain tiffs, 
I 

KREIS ENDERLE HUDGINS & BORSOS P.C. 
BY: MARKE. KRETER (P35475) 

ROBBS. KRUEGER(P66115) 
Attorney for Plaintiff/Counter-Defendant MEEMIC 

Insurance Company 
1 Michigan A venue, West 
Battle Creek, MI 49017 . 
(269) 966-3000 I mark.kreter@KreisEnderle.com 

CHASNIS, DOGGER & GRIERSON, P.C. 
BY: ROBERT J. CHASNIS (P36578) 
Attorneys for Defendants/Counter-

Plaintiffs Fortsons 
155 North Plymouth Road (48638); P.O. Box 6220 
Saginaw, MI 48608-6220 
(989) 793-8300 I bchasnis@cdglaw.com 

I 

Hon. John M. Donahue (P38669) 

LAW OFFICE OF JOSEPHS. HARRISON P.C. 
BY: JOSEPHS. HARRISON (P30709) 
Co-Counsel for Defendants/Counter-· 

Plaintiffs F01isons · 
P.O. Box 6916 
Saginaw, MI 48608 
(989) 799-7609 / ish@ioeharrisonlaw.com 

ORDER GRANTING PLAINTIFF/COUNTER-DEFENDANT MEEMIC 
INSURANCE COMPANY'S RENEWED MOTION FOR SUM-MARY 
DISPOSITION PURSUANT TO MCR 2.116{C)(10) AND DENYING 

DEFENDANTS/COUNTER-PLAINTIFFS LOUISE M. FORTSON, RICHARD A. 
FORTSON AND JUSTIN FORTSON'S MOTION FOR SUMMARY DISPOSITION 

PURSUANT TO MCR 2.116/C)(lO) 

At a session of said Court held in the Circuit Courtroom 
in the Count~ of Berrien1Xitate of Michigan, held on 

the _LL day of V Vl()tt.QA , 2017 
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Present: Hon. John M. Donahue 
BetTien County Circuit Cou1i Judge 

This matter having come before this Court pursuant to Plaintiff/Counter-Defendant 
Meemic Insurance Company's Renewed Motion for Summary Disposition Pursuant to MCR 
2.ll 6(C)(JO) and Defendants/Counter-Plaintiffs Louise M. Fortson, Richard A. Fortson and 
Justin For/son's Motion for Summmy Disposition Pursuant to MCR 2.116(C)(JO) on February 
13, 2017 and based upon pleadings filed by the parties as well as hearings held on August 17, 
2015 and September 19, 2016, and the Court noting that Plaintiff/Counter-Defendant Me~mic 
Insurance Company previously filed a Motion for Summary Disposition pursuant to MCR 
2.116(C)(!O) to void the insurance contract issued by Plaintiff/Counter-Defendant, and the Court 
having denied that Motion, in part, citing the "Innocent Third-Party Doctrine" and Meemic 
Insurance Company having renewed its Motion for Summary Disposition based upon the June 
14, 2016 Michigan Court of Appeals Opinion No. 320518 entitled Bazzi v Sentine/Ins Co, and· 
this Cami having reviewed pleadings filed by the parties in support of their respective positions 
and based upon the hearings held in open Court on the issues presented, and the Court being 
otherwise folly advised in the matter; NOW THEREFORE, 

IT IS HEREBY ORDERED AND ADJUDGED that Plaintiff/Counter-Defendant 
Meemic Insurance Company's Motion for Summa1y Disposition Pursuant to MCR 
2.116(C)(JO) is GRANTED for the reasons stated in the Court's oral opinion read. into the record 
at the hearing held on February 13, 2017. 

IT IS HEREBY ORDERED AND ADJUDGED that Defendants/Counter-Plaintiffs 
Louise M Fortson, Richard A. Fortson and Justin Fortson 's Motion for S1t1rimmy Disposition 
Pursuant to MCR 2.116(C)(JO) is DENIED for the reaso11s stated in the Comi's oral opinion· 
read into the record at the hearing held on February 13, 2017. 

Prepared by: 

Mark E. Kreter (P35475) 

This is a full and final Order. 

Hon. John M. Donahue 
Circuit Court Judge 

Attorney for Plaintiff/Counter-Defendant Meemic 
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STATE OF MICHIGAN 

COURT OF APPEALS 

MEEMIC INSURANCE COMPANY, 

V 

Plaintiff/Counter-Defendant
Appellee, 

LOUISE M. FORTSON and RICHARD A. 
FORTSON, individually and as conservator for 
JUSTIN FORTSON, 

Defendant/Cow1ter-Plaintift: 
Appellant. 

Before: MARKEY, P.J., and M. J. KELLY and CAMERON, JJ. 

M.J.KELLY,J. 

FOR PUBLICATION 
May292018 
9:05 a.m. 

No. 337728 
Be1Tien Circuit Court 
LC No. 2014-000260-CK 

Defendants/Counter-Plaintiffa, Louise Fortson and Richard Fortson, individually and as 
conservator for their son, Justin Fortson, appeal as of right the trial court's order granting 
plaintiff, Meemic Insurance Company's, motion for summary disposition under MCR 
2. l l 6(C)(I 0) and denying the Forton's motion for summary disposition under MCR 2.116(1)(2). 
For the reasons stated in this opinion, we reverse. 

I. BASIC PACTS 

This case arises out of a motor-vehicle incident that occurred in September 2009. On that 
day, Richard and Louise's 19-year-old son, Justin, was riding on the hood of a vehicle when the 
driver suddenly accelerated and turned. The motion flung Justin from the vehicle, and he strnck 
his head. Justin suffered extensive injuries, including a fractured skull, a traumatic brain injury, 
and shoulder bmising. He was initially hospitalized, but eventually returned to his parents' 
home. According to Louise, Justin's brain injury continued to manifest itself after he returned 
home. 

Justin received benefits under his parents' no-fault policy with Mcemic. Relevant to this 
appeal, Louise and Richard provided attendant care to Justin. The record reflects that from 2009 
until 2015, Louise submitted attendant care services payment requests to Meemic. On each 
request, Louise simply noted "24" on each day of the calendar, indicating that she and Richard 
had provided Justin with constant daily supervision. Meemic routinely paid these benefits, and 
Meredith Valko, a claims representative employed by Meemic, testified that these payment 
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requests were sufficient because she knew that Justin had a serious traumatic brain injury with 
significant residual effects requiring "24/7" supervision. 

Around 2014, Meemic initiated an investigation into Louise and Richard's supervision of 
Justin and discovered that they had not provided him with daily direct supervision. Indeed, the 
investigation showed that Justin had been periodically jailed for traffic and drng offenses and had 
spent time at an inpatient substance-abuse rehabilitation facility. Additionally, on social media, 
Justin had referenced spending time with his girlfriend and smoking marijuana. Based on its 
investigation, Meemic concluded that the Louise and Richard had fraudulently represented the 
attendant-care services they claimed to have provided. Meemic terminated Justin's no-fault 
benefits and filed suit against Louise and Richard, alleging that they had fraudulently obtained 
payment for attendant care services that they had not provided. Louise and Richard filed a 
counter-complaint, arguing that Meemic breached the insurance contract by terminating Justin's 
benefits and refusing to pay for attendant-care services. The parties filed cross-motions for 
summary disposition. Relying on this Court's decision in Bazzi v Sentinel Ins Co, 315 Mich App 
763; 891 NW2d 13 (2016), Iv gtd 500 Mich 990 (2017), the trial court granted summary 
disposition in Meemic's favor. 

II. SUMMARY DISPOSITION 

A. STANDARD OF REVIEW 

Louise and Richard argue that the trial comt erred by granting summary disposition in 
Meemic's favor. We review de novo a trial court's decision on a motion for summary 
disposition. Barnard Mfg Co, Inc v Oates Pe,:formance Engineering, Inc, 285 Mich App 362, 
369; 775 NW2d 618 (2009). 

B. ANALYSIS 

I. FRAUD 

Louise and Richard first argue that the trial court erred by finding that there was no 
genuine question of material fact with regard to whether they committed fraud. We disagree. 

Generally, whether an insured has committed fraud is a question of fact for a jury to 
determine. See generally Shelton v Auto-Owners Ins Co, 318 Mich App 648, 658-660; 899 
NW2d 744 (2017). However, under some circumstances, a trial court may decide as a matter of 
law that an individual committed fraud. See Bahri v IDS Prop Cas Ins Co, 308 Mich App 420, 
425-426; 864 NW2d 609 (2014). In order to establish that an individual committed fraud, the 
insurer must establish (1) that the individual made a material misrepresentation, (2) that the 
representation was false, (3) that when the individual made the representation he or she knew it 
was false or made it with reckless disregard as to whether it was tmc or false, ( 4) that the 
misrepresentation was made with the intention that the insurer would act upon it, and (5) that the 
insurer acted on the misrepresentation to its detriment. Titan Ins Co v Hyten, 491 Mich 547, 555; 
817 NW2d 562 (2012). Here, Louise and Richard admit that they were aware that Justin was 
incarcerated and that he spent time at an inpatient drug rehabilitation facility. Despite the fact 
that he was not being cared for by Louise and Richard at those times, Louise submitted payment 
requests to Meemic, stating that they had provided constant attendant care to Justin. That 
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constituted a material misrepresentation. In addition, the payment requests were submitted with 
the intention that Meemic would rely on them and remit payment to Louise and Richard for 
constant attendant care services, despite the fact that Louise and Richard knew that they were not 
providing constant physical care for their son. Further, although Louise and Richard provided 
other services to Justin while he was incarcerated or at inpatient rehabilitation, such as paying his 
car loan or lease and contacting his lawyers, those general tasks are not properly compensable as 
attendant care services. See Douglas v Allstate Ins Co, 492 Mich 241, 259-260, 262-263; 821 
NW2d 472 (2012) (stating that allowable attendant-care services must be for an injured person's 
care, recovery or rehabilitation); see also MCL 500.3107(a). Moreover, even if they were 
compensable, it cannot be seriously argued that Louise and Richard provided those services to 
their son on a "24/7" basis, as was claimed on the payment request form. As a result, the trial 
court did not err by finding that Louise and Richard had committed fraud in connection with 
their request for payment for attendant care services. 

2. APPLICABILITY OF BAZZI 

Louise and Richard next argue that the trial court erred by determining that Justin's 
argument-i.e., that Meemic could not deny him coverage based on fraud committed by other 
individuals-was, essentially, barred by Bazzi. In Bazzi, this Court concluded that the "innocent 
third party rule," also known as the "easily ascertainable rule," from State Farm Mut Auto Ins Co 
v Kwylowicz, 67 Mich App 568; 242 NW2d 530 (1976), was abolished by our Supreme Court's 
decision in Titan. Bazzi, 315 Mich App at 767-768, 771. Under the innocent-third-party rule, an 
insurer could not use fraud as a defense to avoid paying no-fault benefits if(!) fraud in the 
procurement of the policy was easily ascertainable and (2) an innocent third-party claimant was 
involved. Id. at 771-772; see also Titan, 491 Mich at 563-564. Here, because there are no 
allegations or evidence that Justin participated in or even benefited from his parents' fraud, he is 
properly considered an innocent third party, which implicates the holdings in Bazzi and Titan. 

Nevertheless, Bazzi and Titan addressed fraud in the procurement of an insurance policy, 
not fraud arising after the policy was issued. Titan, 491 Mich at 571 (stating "that an insurer is 
not precluded from availing itself of traditional legal and equitable remedies to avoid liability 
under an insurance policy on the ground of fraud in the application for insurance, even when the 
fraud was easily ascertainable and the claimant is a third party"); Bazzi, 315 Mich App at 781-
782 (holding that "if an insurer is able to establish that a no-fault policy was obtained through 
fraud, it is entitled to declare the policy void ab initio and rescind it, including denying the 
payment of PIP benefits to innocent third parties"). Here, because the fraud in this case was not 
fraud in the procurement of the policy and instead arose after the policy was issued, neither Titan 
nor Bazzi is dispositive. 

This is because there is a meaningfol distinction between fraud in the procurement of a 
no-fault policy and fraud arising ajler a claim was made under a properly procured policy. For 
instance, when a policy is rescinded on the basis of fraud in the procurement of the policy, it is as 
if no valid policy ever existed. As this Court explained in Bazzi, mandating no-fault benefits 
when an insurer can declare a policy void ab initio on the basis of fraud in the procurement 
would be akin to requiring the insurer to provide benefits in a case where the automobile owner 
had never obtained an insurance policy in the first place. Id. at 774. Thus, fraud in the 
procurement essentially taints the entire policy and all claims submitted under it. ln contrast, "if 
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there is a valid policy in force, the statute controls the mandated coverages." Id. Here, when 
Justin submitted his claim there was a valid policy in place; there were no allegations of fraud in 
the application tainting the validity of the policy. Therefore, under the no-fault act Justin was 
required to seek no-fault benefits from his parents' no-fault policy. See MCL 500.3114(1). The 
mere fact that fraud arose in connection with attendant-care services forms submitted after Justin 
made his claim simply has no bearing as to whether there was a valid policy in effect at the time 
he made his claim. Accordingly, we conclude that the trial court erred by finding Bazzi 
dispositive. 1 

1 It is worth noting that the remedy sought by Meemic is to void or rescind the policy on the 
basis of fraud. Generally, "[i]n order to warrant recision [sic], there must be a material breach 
affecting a substantial or essential part of the contract." Holtzlander v Brownell, 182 Mich App 
716, 721; 453 NW2d 295 (1990) (emphasis added). 

To rescind a contract is not merely to terminate it, but to abrogate and 
undo it from the beginning; that is, not merely to release the parties from forther 
obligation to each other in respect to the subject of the contract, but to annul the 
contract and restore the parties to the relative positions which they would have 
occupied if no such contract had ever been made. Rescission necessarily involves 
a repudiation of the contract and a refusal of the moving party to be fu1ther bound 
by it. But this by itself would constitute no more than a breach of the contract or 
a refusal of performance, while the idea of rescission involves the additional and 
distinguishing element ofa restoration of the status quo. [Lash v Allstate Ins Co, 
210 Mich App 98, 102; 532 NW2d 869 (1995) (quotation marks and citation 
o milted).] 

"[A] material misrepresentation made in an application jar no-fault insurance entitles the insurer 
to rescind the policy." Id. (emphasis added). This is hecause the policy would not have been 
issued had the material misrepresentation not been made. Id. at I 03-104. 

Here, regardless of Louise and Richard's fraudulent attendant care payment requests, the 
policy still would have been issued. Therefore, there are no grounds for automatic rescission of 
the policy on the basis of fraud arising af\er the policy was issued, i.e., fraud that does not affect 
whether the policy would have been issued in the first place. Instead, at a minimum, Meemic 
must establish Louise and Richard's misrepresentation affected "a substantial or essential pa1t of 
the contract." Holtzlander, 182 Mich App at 721. And, because rescission is generally viewed 
as an equitable remedy, A1adugu/a v Taub, 496 Mich 685, 712; 853 NW2d 75 (2014), it should 
not be routinely granted if it would achieve an inequitable result. We recognize that in Bahri, 
this Court held that when an insured claimant makes a fraudulent claim for replacement services, 
an insurer may use a fraud-exclusion clause to void the entire contract despite the fact that the 
fraud arose after the policy was procured. Bahri, 308 Mich App at 424-426. However, in this 
case, equity appears to lean in favor of protecting the innocent third party who was statutorily 
mandated to seek coverage under a validly procured policy and was, unlike the claimant in 
Bahri, wholly uninvolved in the fraud committed afier the policy was procured. 
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3. VALIDITY OF FRAUD-EXCLUSION CLAUSE 

We next address whether the fraud-exclusion clause-as applied to Justin's claim-is a 
valid contract provision. MCL 500.3114(1) provides that a person sustaining an accidental 
bodily injury arising out of the ownership, operation, maintenance or use of a motor vehicle as a 
motor vehicle must first look to his or her own no-fault policy, to his or her spouse's policy, or to 
a no-fault policy issued to a relative with whom he or she is domiciled. Therefore, if Justin were 
not an "insured person" as defined by the policy,2 he would be statutorily entitled to benefits 
under his parents' no-fault policy by virtue of the fact that he is a relative of his parents and was 
domiciled with them. In other words, if the policy did not define a resident relative as an 
"insured person," then Meemic would be required by statute to pay Justin benefits and would be 
unable to terminate his coverage because of fraud committed by a policyholder with regard to his 
claim. See Shelton, 318 Mich App at 653-654 (stating that when a claimant's no-fault benefits 
are governed solely by statute an insurer cannot use a fraud-exclusion clause to bar the 
claimant's claim). 

Under Meemic's logic, by duplicating statutory benefits in a no-fault policy, an insurer 
can avoid paying no-fault benefits to an injured claimant if someone other than the claimant 
commits fraud and triggers a fraud-exclusion clause that allows the policy to be voided. We do 
not agree that the statutory provisions can be so easily avoided. "An insurer who elects to 
provide automobile insurance is liable to pay no-fault benefits subject to the provisions of the 
[no-fault] act." Lewis v Farmers Ins Exch, 315 Mich App 202, 209; 888 NW2d 916 (2016) 
(quotation marks and citation omitted; brackets in original). Contractual provisions in an 
insurance policy that conflict with statutes are invalid. Corwin v DaimlerChrysler Ins Co, 296 
Mich App 242,261; 819 NW2d 68 (2012). Because MCL 500.3114(1) mandates coverage for a 
resident relative domiciled with a policyholder, the fraud-exclusion provision, as applied to 
Justin's claim, is invalid because it conflicts with Justin's statutory right to receive benefits under 
MCL 500.3114(1). And, as explained above, his statutory right to receive benefits under the no
fault act was triggered because his parents had a validly procured no-fault policy in place at the 
time of the motor-vehicle incident. See Bazzi, 315 Mich App at 774. 

4. CONTRACT INTERPRETATION 

Finally, even if the fraud-exclusion clause were valid, Louise and Richard's fraud is 
insufficient to trigger it because, at the time they committed fraud, they were no longer "insured 
persons" under the policy. The fraud-exclusion clause in the no-fault policy provides: 

This entire Policy is void if any insured person has intentionally 
concealed or misrepresented any material fact or circumstance relating to: 

A. This insurance; 

2 As explained below, Justin is an "insured person" as that term is defined m Louise and 
Richard's no-fault policy with Meemic. 
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B. The Application for it; 

C. Or any claim made under it. 

The policy defines the term "insured person" as a named insured or the "resident relative" of a 
named insured. Because Louise and Richard were named insureds under the policy, they are 
"insured persons," as defined by the policy so long as that policy remains in 0flect. 

The policy, however, was cancelled by Meemic. Specifically, on June 14, 2010, Meemic 
sent a notice of cancellation to Louise and Richard. The notice stated that as of.July 29. 2010 at 
12:01 a.m., the policy would no longer be in effect. Generally, once a contract of insurance is 
cancelled, neither the insured nor the insurer retain any rights or obligations pursuant to the 
cancelled agreement. Sec 2 Couch, Insurance (3d), § 30:22, pp 49-50 ("Cancellation ofa policy 
at a time and in the manner specified therein cuts off all rights of the insured and bars recovery 
on the policy for any subsequent accident. By definition, there can be no breach of a contract 
with respect to transactions arising after the contract of insurance has been effectively 
cancelled."). See also Titan, 491 Mich at 567 ("When a policy is cancelled, it is terminated as of 
the cancellation date and is effective up to such date[.]") (quotation marks and citation omitted; 
brackets in original). Accordingly, once the policy was cancelled on July 29, 2010, Louise and 
Richard were no longer named insureds under the policy, which means that they were no longer 
"insured persons" as defined in the policy. Further-and this is key-because the fraud was 
committed after the cancellation of the po !icy, when they were no longer insured persons, their 
actions were irrelevant for purposes of triggering the fraud-exclusion clause. 

The cancellation of the policy did not have any effect on Justin's claim because his claim 
was made before the policy was cancelled. Automobile no-fault insurance policies are 
"occurrence" policies as opposed to "claims made" or "discovery" policies. Stine v Continental 
Casualty Co, 419 Mich 89, 98; 349 NW2d 127 (1984). Under an occurrence policy, coverage "is 
provided no matter when the claim is made, subject, of course, to contractual and statutory notice 
and limitations of actions provisions, providing the act complained of occmred during the policy 
period." Id. Moreover, the po ]icy in this case contains a cancellation clause, which expressly 
limits the effect of cancellation. The policy states, "Cancellation will not affect any claim that 
originated prior to the date of cancellation." (Emphasis added). There are no other limitations 
on the effect of cancellation on the rights and obligations of the parties. 

When interpreting a contract, such as an insurance policy, the primary goal "is to honor 
the intent of the parties." Tenneco Inc v Amerisure A1ut Ins Co, 281 Mich App 429, 444; 761 
NW2d 846 (2008). When a contract is unambiguous, it must be enforced according to its terms, 
and this Court must resist "the temptation to rewrite the plain and unambiguous meaning of the 
policy under the guise of interpretation." Upjohn Co v New Hampshire Ins Co, 438 Mich 197, 
207; 476 NW2d 392 (1991). Because, by its unambiguous terms, only a claim predating the 
cancellation of a policy survives the cancellation of the policy, we must determine what 
constitutes a claim. Because the policy does not define "claim," we must give it its commonly 
used meaning. See Group Ins Co of Mich v Czopek, 440 Mich 590, 596; 489 NW2d 444 (1992). 
According to Black's Law Dictionary (9th ed), a "claim" is "[t]he assertion ofan existing right .. 
. . " A "claimant" is the person who makes a claim, i.e. "[o]ne who asserts a right or demand, 
esp. formally." Black's Law Dictionary (9th ed). 
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Under the heading of "What Must Be Done In Case Of A Car Accident Or Loss," the 
Meemic po !icy mandates that: 

In the event of an accident, occurrence or loss, you (or someone acting for 
you) must inform us or our authorized agent promptly. The time, place and other 
facts must be given, to include the names and addresses of all involved persons 
and witnesses. 

It then sets forth a list of"other duties" that "[a] person claiming any coverage under this Policy 
must" perform, which includes cooperating with Meemic, promptly sending copies of notice or 
legal papers received in connection with the accident, providing written proofs of loss upon 
request, and submitting to examinations under oath for matters related to the claim. The policy 
provides a list of additional requirements for a person claiming personal injury protection 
insurance, underinsured motorist coverage, uninsured motorist coverage, or "car damage 
insurance" coverage. The common element is that the person seeking coverage is required to 
take actions or provide assistance to Meemic. There is no language mandating that other 
individuals covered by the policy have any rights or obligations with respect to that claim. The 
only individual who has obligations with respect to making a claim is the insured person who is 
claiming benefits under the policy, i.e., the claimant. Given the complete absence of language 
extending the obligations on the claim to all insured persons under the policy, there is no basis to 
extend Louise and Richard's status as insured persons beyond the date the policy was cancelled. 
"Just as courts are not to rewrite the express language of statutes, it has long been the law in this 
state that courts are not to rewrite the express terms of contracts." IY!cDonald v Farm Bureau Ins 
Co, 480 Mich 191, 199-200; 747 NW2d 811 (2008). 

Here, the only person with "a claim" is Justin. He is the person who sustained an injury 
arising out of the ownership, operation, maintenance, or use of a motor vehicle, MCL 500.3105, 
and it is he who had an application for benefits submitted to Meemic on his beha!r.3 Therefore, 
as set forth in the policy, his claim continues to be covered and was "locked in" as of the date of 
the injury, irrespective of whether the policy was cancelled at a later date. Louise and Richard, 
however, did not sustain an injury arising out of a motor-vehicle incident. They do not have a 

3 An application for benefits form is required to be completed by a claimant. In this case, a 
review of Justin's application is consistent with the language in the policy. The application for 
benefits submitted states that the applicant is Justin, and no other applicant is listed. It provides 
Justin's name and contact information in the blanks left for information about the "applicant." [t 
provides details about when, where, and how Justin was injured, as well as the type of injuries he 
sustained. Further, the signature line requests the signature of the "applicant or parent/guardian." 
Absent from the application is any language even hinting that other individuals insured under the 
policy but not making a claim have any rights or obligations with respect to the claim. 
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"claim" with Meemic, nor do they have any obligations with respect to Justin's claim. Instead, 
Louise and Richard were merely attendant care providers for Justin when they committed fraud.' 

Meemic asse1ts that it would be illogical to allow Louise and Richard to escape their 
obligations under the policy-in this case an obligation not to commit fraud-while 
simultaneously mandating that Meemic continue to provide benefits under the policy. We 
disagree. If Louise and Richard had made a claim under the policy before it was terminated, 
then their obligations under the policy would continue with respect to their claim, and Meemic's 
obligations with respect to that claim would also continue. Because Louise and Richard's 
obligations would continue under such a scenario, if they committed fraud the policy's fraud
exclusion clause would apply. See Bahri, 308 Mich App at 424-426 (stating that when an 
insured claimant commits fraud in connection with his or her claim the insurer may use a fraud
exclusion clause to deny benefits under the policy). Here, however, because we are obligated to 
enforce the terms of the contract as they are stated in the contract, we conclude that at the time 
they committed fraud, Louise and Richard were not insured persons under the policy. 
Consequently, their fraud did not trigger the fraud-exclusion clause, so Meemic cannot use it lo 
void the policy and deny Justin's claim.5 

Ill. CONCLUSION 

In sum, we reverse the trial court's order granting summary disposition in favor of 
Meemic. We do not read Bazzi as dispositive or applicable because there was no fraud in the 
procurement of the Fortson's no-fault policy with Meemic. Further, the fraud-exclusion clause 
in the po !icy is invalid to the extent that it conflicts with MCL 500.3114(1 ), which entitled Justin 
to claim statutory benefits under his parents' properly procured no-fault policy. Finally, under 
the plain language of the policy, Louise and Richard were not insured persons under the policy 
when they committed fraud, so the fraud-exclusion clause is inapplicable and cannot be used to 
void the policy and deny Justin's claim. 

Reversed and remanded for further proceedings. We do not retain jurisdiction. 

Isl Michael J. Kelly 
Isl Jane E. Markey 

4 Being a named insured is not a prerequisite to providing attendant-care services under a no
fault policy. Rather, any person approved by the insurance company can provide attendant-care 
services. The particular responsibilities of the provider are typically based upon the need of the 
injured person and the skill and training of the provider. 
5 This is not to say that a defrauded insurer does not have a remedy against the person who 
committed the fraud. See Titan, 491 Mich at 555 (stating the elements required to establish fraud 
and noting that if someone commits fraud the defrauded party may be entitled legal or equitable 
remedies). See also Shelton, 318 Mich App at 655 (noting remedies an insmer may use in the 
event that someone makes a fraudulent claim). 
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The majority resurrects, albeit in a new form, the abolished innocent-third-paity rule.' It 
also concludes that an insurance policy's fraud provision contravenes the no-fault act when 
applied to resident relatives. Finally, it concludes that, after cancellation, the policy's provisions 
will no longer apply to the policyholder who committed the fraud when the claimant is a third 
pmty. Because I disagree with all three holdings, I respectfully dissent. 

Defendants, Louise Fortson and Richard Fortson, submitted false requests tor attendant 
care benefits to plaintiff, Meemic Insurance Company, from 2009 to 2015. Defendants provided 
care for their son, Justin Fortson, who was injured while riding on the hood of a car. Because 
Justin was a "resident relative" under defendants' policy, plaintiff provided personal injury 
protection (PIP) benefits under MCL 500.3114( I). In 2014, plaintiff discovered that defendants 
were fraudulently claiming 24/7 attendant care services even when Justin was incarcerated, in 
drug rehabilitation programs, or staying with his girlfriend. Defendants collected over $100,000 
in payments over six years. 

1 See Bazzi v Sentinel Ins Co, 315 Mich App 763; 891 NW2d 13 (2016), Iv gtd 500 Mich 990 
(2017). 
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I. INNOCENT-THIRD-PARTY RULE 

The majority first concludes that Justin, as an innocent third paity, can continue to collect 
PIP benefits because there was no fraud in the procurement of the policy. While I agree that the 
fraud did not occur in the procurement of the policy, there is no basis to apply the now-abolished 
innocent-third-party rule to the circumstances in this case. 

As the majority correctly states, the innocent-third-party rule prevented insurers from 
voiding a policy using fraud as a defense to paying no-fault benefits, but only if (1) there was 
fraud in the procurement of the policy that was easily ascertainable, and (2) involved an innocent 
third-paity claimant. Bazzi v Sentinel Ins Co, 315 Mich App 763, 771-772; 891 NW2d 13 
(2016), lv gtd 500 Mich 990 (2017). Neither defendants, nor the majority, have provided support 
for the proposition that the innocent-third-party rule may be applied in cases that do not involve 
fraud in the procurement. Yet, the majority concludes that "because the fraud in this case was 
not fraud in the procurement of the policy and instead arose after the policy was issued, neither 
Titan nor Bazzi are dispositive." We concluded that our Supreme Court abolished the innocent
third-party rule, and there is no indication that any application of this rule was left open for 
future use. Id. at 767-768, 781-782. 

Furthermore, we should not adopt the rule in a new form in order to allow a third-party 
claimant to collect PTP benefits when an insurer is entitled to void the policy for fraudulent 
conduct on the part of the policyholder. This Court clearly held in Bazzi that "if an insurer is 
entitled to rescind a no-fault insurance policy because of fraud, it is not obligated to pay any 
henefits under that policy, including PIP benefits to a third party innocent ofthefi'aud." Id. at 
770 ( emphasis added). The majority claims there is a "meaningful distinction" between fraud in 
the procurement of an insurance policy and fraud arising aiter a claim was made Lmder a properly 
procured policy. However, in both instances, the insurer is allowed to void the policy, and under 
Bazzi, "if an insurer is entitled to rescind a no-fault insurance policy because of fraud," an 
innocent third party cannot collect PIP benefits under that policy. Id. As discussed in more 
detail below, plaintiff is entitled to rescind, i.e., void, the no-fault insurance policy, and Justin, as 
an innocent third patiy, should not be allowed to continue to collect PIP benefits. The fact that 
the fraud here occurred in subsequent claims for services-and not in the procurement of the 
policy-is ofno consequence to the outcome of this case. The only question here is whether the 
fraud provision at issue was valid and should be applied to the circumstances of this case. 

II. FRAUD PROVISION 

A. VALIDITY 

The majority's application of the innocent-third-party rule is premised on the conclusion 
that the fraud provision does not void the insurance policy governing Justin's claim. To reach 
this conclusion, the majority determines that the fraud provision contravenes MCL 500.3114(1 ), 
and therefore, cannot apply to Justin's claim. T disagree. 

According to the majority, "Because MCL 500.3114(1) mandates coverage for a resident 
relative domiciled with a policyholder, the fraud-exclusion provision, as applied to Justin's 
claim, is invalid because it conflicts with Justin's statutory right to receive benefits under MCL 
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500.3114(1)." This reasoning is flawed, and the majority's holding carves out an unprecedented 
exception to the general rule that a fraud provision in an insurance policy is valid. First, in Bahri 
v IDS Prop Cas Ins Co, 308 Mich App 420, 424-425; 864 NW2d 609 (2014), this Court 
concluded that a fraud provision in an insurance policy applies to a policyholder's claim and can 
preclude all PIP benefits if the claimant submits fraudulent claims for replacement services. The 
majority concludes that Bahri is not binding in this case because the fraud provision at issue 
applies to a resident relative, not to the named insured under the policy, and a resident relative's 
entitlement to PIP benefits is governed by statute. However, there is no meaningful distinction 
for purposes of coverage between a policyholder and a resident relative. MCL 500.3114(1) 
states that "a personal protection insurance policy ... applies to accidental bodily injury to the 
person named in the policy, the person's spouse, and a relative of either domiciled in the same 
household, if the injury arises from a motor vehicle accident." Whether a policyholder or a 
resident relative, the policy's provisions are applicable to the no-fault claim as long as they do 
not conflict with the no-fault act. See Auto-Owners ins Co v Afartin, 284 Mich App 427, 434; 
773 NW2d 29 (2009) ("Insurance policy provisions that conflict with statutes are invalid .... "). 
In this case, the policy, including the fraud provision, applies to Justin's claim as a resident 
relative, and that fraud provision does not contravene the no-fault act. See Bahri, 308 Mich App 
at 424-425.2 Contrary to what the majority claims, the policy is not "duplicating statutory 
benefits." Instead, it is providing the terms of coverage, which are subject to the no-fault act. 
Lewis v Farmers Inc Exch, 315 Mich App 202,209; 888 NW2d 916 (2016). 

The majority relies on Shelton v Auto-Owners Ins Co, 318 Mich App 648, 653-654; 899 
NW2d 744 (2017), for the proposition that a resident relative's claim cannot be subject to a fraud 
provision because the claim is governed solely by statute; however, it misconstrues the holding 
in that case. In Shelton, we concluded that the plaintiff "was not a party to, nor an insured under, 
the policy; she was injured while a passenger, and because neither she nor her spouse or resident 
relative had a no-fault policy, [the] defendant was required to pay her benefits pursuant to 
statute, not pursuant to a contractual agreement." id. at 652. Thus, the plaintiff in Shelton was 
entitled to benefits by operation of the statute only and was not bound by any fraud provision in 
the other driver's policy because she was not the policyholder, a spouse, or a resident relative. 
Id. at 652-654. Therefore, the plaintiffs claim in Shelton was not subject to any fraud provision, 

2 The majority holds that the fraud provision conflicts with the no-fault act, but there is no 
provision in the no-fault act that prevents the use of a fraud exclusion in a policy. Instead, the 
majority concludes that because a resident relative is entitled to PIP benefits by operation of the 
statute, no policy provision can prevent the resident relative, or for that matter anyone entitled to 
claim benefits under another's policy, from his or her "statutory right to receive benefits under 
MCL 500.3114(1)." Of course, insurers are allowed to include various exclusions to manage 
their risk when insuring drivers so long as those exclusions do not conflict with the no-fault act. 
"It is a bedrock principle of American contract law that parties are free to contract as they see fit, 
and the courts are to enforce the agreement as written absent ... a contract in violation of law or 
public policy." Corwin v DaimlerChrysler Ins Co, 296 Mich App 242, 256; 819 NW2d 68 
(2012) ( quotation marks and citation omitted). 
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and because the no-fault act does not have its own fraud exclusion, the defendant could not avoid 
paying any remaining PIP benefits. 

Unlike the plaintiff in Shelton, Justin is an insured under the policy because he is a 
resident relative. There is no question that the relevant insurance policy applies to his claim for 
PIP benefits under MCL 500.3114(1). Therefore, Justin's claim is not governed "solely by 
statute," and just as the fraud provision was valid in Bahri, the fraud provision in defendants' 
policy should also be deemed valid. 

B. APPLICABILITY OF THE FRAUD PROVISION 

Finally, the majority concludes that the fraud provision, even if it is valid, would not 
apply to Justin's claim and cannot void the insurance policy. I disagree. 

Insurance policies are agreements between parties, and "[t]he primary goal in the 
interpretation of an insurance policy is to honor the intent of the parties." Tenneco Inc v 
Amerisure Mut Ins Co, 281 Mich App 429, 444; 761 NW2d 846 (2008). Unless an ambiguity is 
present within the policy, an insurance policy must be enforced in accordance with its terms. 
Upjohn Co v New Hampshire Ins Co, 438 Mich 197, 206-207; 476 NW2d 392 (1991). The 
terms of an insurance policy are interpreted in accordance with their common meanings. Group 
Ins Co of Michigan v Czopek, 440 Mich 590, 596; 489 NW2d 444 (1992). If an ambiguity is 
present, it must be construed in favor of the insured. Auto Club Ins Ass 'n v DeLaGarza, 433 
Mich 208, 214-215; 444 NW2d 803 (1989). Further, "when a provision in an insurance policy is 
mandated by statute, the rights and limitations of the coverage are governed by that statute." 
Titan Ins Co v Hyten, 491 Mich 547, 554; 817 NW2d 562 (2012). However, if a provision is not 
mandated by statute, the rights and limitations of the coverage are interpreted without reference 
to the statute. Id. 

This case concerns the fraudulent acquisition of payments for allowable expenses. The 
insurance policy issued to defendants contained the following fraud provision: 

22. CONCEALMENT OR FRAUD 

This entire Policy is void if any insured perso11[3l has intentionally 
concealed or misrepresented any material fact or circumstance relating to: 

A. This insurance; 

3 The policy defines an "insured person" in part as "You, if an individual." The policy further 
defines "you" as "any person or organization listed as a Named Insured on the Declarations 
Page" as an assigned driver or another named insured. Louise and Richard were the named 
insureds on the declarations page. 
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B. The Application for it; 

C. Or any claim made under it. 

To prove fraud and void a policy, the insurer must demonstrate that 

(1) the misrepresentation was material, (2) that it was false, (3) that the insured 
knew that it was false at the time it was made or that it was made recklessly, 
without any knowledge of its truth, and (4) that the insured made the material 
misrepresentation with the intention that the insurer would act upon it. [Bahri, 
308 Mich App at 424-425.] 

In Bahri, we concluded that clear evidence of fraud would operate to void a po I icy under that 
policy's fraud provision. Id. at 425. 

I agree with the majority that the evidence clearly demonstrates that defondants defrauded 
plaintiff. However, according to the plain terms of the policy, plaintiff was entitled to void the 
policy if an insured person made a material misrepresentation in a claim made under the policy. 
See Upjohn Co, 438 Mich at 207 (stating that an insurance policy must be enforced in 
accordance with its terms). Louise was a named insured on the policy, and her fraudulent 
requests for attendant care benefits constituted a material misrepresentation in a claim made 
under the policy. Moreover, defendants have not provided statutory authority that would 
specifically prohibit plaintiff from exercising its rights under this clause of the policy. See Titan, 
491 Mich App at 554. There was no genuine issue of material fact precluding the trial comt 
from granting summary disposition to plaintiff 

Finally, the majority concludes that defendants were only attendant care providers for 
Justin and were no longer the named insureds due to plaintiff's cancellation of the insurance 
policy in 2010. The majority maintains that "there is no basis to extend [defendants'] status as 
insured persons under the policy beyond the date it was cancelled." I disagree. 

Plaintiff provided Justin coverage by vi1tue of his status as a "resident relative" of the 
named insureds, i.e., defendants. Justin's claim is subject to the terms of the policy even if it was 
subsequently cancelled, and defendants remain the named insureds under the policy. The policy 
at issue is an "occurrence" policy, which provides coverage "no matter when the claim is made, 
subject, of course, to contractual and statutory notice and limitations of actions provisions, 
providing the act complained of occurred during the policy period." Stine v Continental Cas Co, 
419 Mich 89, 98; 349 NW2d 127 (1984). One contractual provision under the policy provides a 
consequence for fraudulent conduct. That provision clearly states that the "entire policy is void 
if any insured person has intentionally concealed or misrepresented any material fact or 
circumstance relating to ... any claim made under it." An "insured person" includes the 
"Named Insured on the Declarations Page." Defendants have been at all times named insureds 
under the policy on which Justin's claim is based. This makes sense because Justin's claim is 
governed by the named insureds' policy. The fact that plaintiff cancelled the policy ajler Justin's 
claim was filed does not affect the terms of the policy as it was written. Defendants are still 
named insureds on the declarations page of that policy, and it would be illogical to treat the 
policy, for purposes of Justin's claim, as not having any named insured simply because plaintiff 
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cancelled the policy after Justin filed his claim. Moreover, the fraud provision at issue states that 
any insured person-rather than the insured person-who commits fraud will void the entire 
policy. For purposes of Justin's claim, defendants were still considered insureds for servicing 
any and all future claims based on the occurrence at issue-Justin's injurie.s from the accident. 

As a final point, the majority relies on the language of the cancellation clause, which 
states, "Cancellation will not affect any claim that originated prior to the date of cancellation." 
The claims for attendant care benefits--even if sought after the cancellation of the contract-still 
originate from the initial claim for no-fault benefits. Defendants cannot avoid the consequences 
of committing fraud simply because the policy is no longer in effect. Any such outcome 
contravenes the purpose of an occurrence-based policy. 

lll. CONCLUSION 

I would conclude that the trial court did not en in granting summary disposition to 
plaintiff because there is no genuine issue of material fact and plaintiff is entitled to relief. 
Defendants submitted fraudulent claims in contravention to the policy's fraud provision, and the 
innocent-third-party rule should not allow Justin to continue collecting PIP benefits. 

Isl Thomas C. Cameron 
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STATE OF MICHIGAN 

COURT OF APPEALS 

SECURA INSURANCE, 
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V 

JOY B. THOMAS, 

Defendant-Appellant, 

and 

DELORES SWINGLER-REID and CARL REID, 

Defendants. 

Before: TALBOT, C.J., and BECKERING and GADOLA, JJ. 

PERCURIAM. 

UNPUBLISHED 
December 1, 2015 

No. 322240 
Muskegon Circuit Cami 
LC No. 12-048218-CK 

In this declaratory action involving an insurance contract, defendant Joy B. Thomas 
appeals as of right the trial court's order awarding a judgment in favor of plaintiff, Secura 
Insurance, against Thomas and codefendant Delores-Swingler Reid, jointly and severally, in the 
amount of $68,787.24. This order followed the trial court's previous order granting Secura's 
motion for summary disposition and declaring the subject insurance policy void on the basis of 
misrepresentations made by Thomas and Swingler-Reid. We affirm in part, vacate in part, and 
remand. 

I. PERTINENT FACTS AND PROCEDURAL HISTORY 

Secura provided Swingler-Reid and her husband Carl, who reside in Michigan, with 
homeowners insurance, personal automobile insurance, and umbrella liability insurance. With 
respect to the auto policy, Secura provided personal injury protection (PIP) benefits as well as 
optional underinsured motorist (UIM) coverage. While the policy, as originally issued, did not 
provide coverage for a 2001 Chevrolet Impala-the vehicle at issue in this case-Swingler-Reid 
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later added that vehicle to the policy in November 2009. According to Secura, when Swingler
Reid added the Impala to her policy, she represented that she was the owner of the automobile.1 

On February 8, 2010, the Impala was involved in an automobile accident in the state of 
Georgia. Thomas-Swingler-Reid's daughter and a resident of Atlanta, Georgia-was the 
driver. Thomas thereafter filed a claim with Secura for PIP benefits, which Secura paid. 
Thomas also filed a lawsuit in Georgia against the allegedly negligent driver who caused the 
accident. Finally, Thomas filed a claim with Secura for UIM benefits. In response to the latter 
claim, Secura filed the instant declaratory action seeking to rescind the policy, based, in relevant 
part, on its contention that Swingler-Reid was not the owner of the Impala and that both 
Swingler-Reid and Thomas had made material misrepresentations about Swingler-Reid's 
ownership of the automobile. 

In connection with this litigation, Secura deposed both Thomas and Swingler-Reid. 
During their respective depositions, each testified that the Impala was in Georgia on the date of 
the accident because Swingler-Reid had driven it there to visit Thomas. Each fmther asserted 
that Thomas was driving the Impala on the date of the accident because it had been parked in the 
driveway, blocking Thomas's vehicle, and Thomas needed to run errands. 

In the midst of the instant litigation, Swingler-Reid filed a separate action against Secura 
in Oakland County for PIP/UIM benefits in connection with two automobile accidents that she 
was allegedly involved in on October 22, 2009, and December 22, 2009, respectively. As part of 
that litigation, Secura again deposed Swingler-Reid. In that deposition, Swingler-Reid testified 
that following her second accident in December 2009, she did not drive again until April 2010. 
She further indicated that in February 2010, she was in Michigan receiving medical care, and 
that she never went out of town during this time frame. As part of that litigation, Secura also 
obtained several of Swingler-Reid's medical records, which definitively showed that she was in 
Michigan the day of the February 8, 2010 accident that took place in Georgia. 

In light of the above developments, Secura, with the trial comt's permission, filed an 
amended complaint which added counts of fraud and conspiracy to commit fraud. It then moved 
the trial court for summary disposition. In pertinent part, Secura argued that it was entitled to 
void the policy pursuant to the terms of the policy itself-specifically, a "concealment, 
misrepresentation or fraud" provision-because Swingler-Reid made false representations in 
connection with Thomas's UIM claim. Additionally, Secura argued that Thomas and Swingler
Reid had committed actionable fraud and conspiracy to commit fraud by lying about the 
circumstances surrounding the accident (i.e., why the Impala, if owned by Swingler-Reid and 
garaged in Michigan, was involved in an accident in Georgia involving Thomas). Following a 
hearing on the matter, the trial court granted Secura's motion, concluding that the record 
evidence clearly showed that Thomas and Swingler-Reid misrepresented the circumstances 
surrounding the February 8, 20 IO accident. In making this ruling, the comt referenced the terms 

1 According to both Thomas and Swingler-Reid, Thomas gave the Impala to Swingler-Reid in 
November 2009. A transfer of title, which was signed in December 2009 but never registered 
with the Secretary of State, is contained in the record. 
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of the insurance policy. The court's written order stated that the policy was "voided and/or 
rescinded" with regard to the Impala. Because it granted summary disposition in Secura's favor, 
the trial court found that a cross-motion for summary disposition filed by Thomas was "moot," 
and therefore denied it. 

In June 2013, Secura moved the trial court for summary disposition pursuant to MCR 
2.116(C)(l 0) on the issue of damages. Secura argued there was no genuine issue of material fact 
as to its recovery of the following damages: (1) all benefits paid by Secura in connection with 
Thomas's PIP claim; (2) all costs, expenses, and attorney fees expended to defend Thomas's 
claim in Georgia; (3) all costs, expenses, and attorney fees expended to prosecute the instant 
litigation; (4) all benefits paid by Secura in connection with Swingler-Reid's PIP claim; and (5) 
all costs, expenses, and attorney fees expended in connection with Swingler-Reid's PIP/UIM 
claim in Oakland County. Secura styled its request for damages as one seeking "restitution." It 
asked the court to hold Thomas and Swingler-Reid jointly and severally liable with respect to the 
damages. 

At an October 18, 2013 hearing, the trial court granted the motion for summary 
disposition as to damages, stating that the damage award "would be based on the-all the counts 
that were set forth involving fraud and misrepresentation, as well as the [request for] rescission." 
It awarded Seema $68,787.24 in damages against Thomas and Swingler-Reid, jointly and 
severally.2 This award consisted of the entire amount requested by Secura and included 
recoupment of benefits paid as well as costs and attorney fees. Thomas now appeals as ofright.3 

11. RESCISSION OF THE POLICY 

Thomas first argues that the trial comt erred in granting summary disposition in Secura' s 
favor with regard to rescinding the policy. We disagree. We review de novo a trial court's 
decision on a motion for summary disposition. BC Tile & Marble Co, Inc v Multi Bldg Co, Inc, 
288 Mich App 576, 583; 794 NW2d 76 (2010). Tt is apparent that the trial court granted 
summary disposition in this case pursuant to MCR 2.l l6(C)(l0). A motion under MCR 
2.116(C)(l0) tests the factual sufficiency of the complaint. Maiden v Rozwood, 461 Mich 109, 
120; 597 NW2d 817 (1999). In deciding a motion under MCR 2.116(C)(10), the trial court 
considers affidavits, pleadings, depositions, admissions, and other evidence submitted by the 
parties in the light most favorable to the nonmoving party. Id. "Where the proffered evidence 
fails to establish a genuine issue regarding any material fact, the moving pmty is entitled to 
judgment as a matter of law." Id. The proper interpretation of a contract is a question of law that 
we review de novo. Holland v Trinity Health Care Corp, 287 Mich App 524, 526; 791 NW2d 
724 (2010). 

2 Secura did not seek to hold Carl Reid liable on the damage award, and he was subsequently 
dismissed from the lawsuit. 
3 Swingler-Reid has not filed a claim of appeal in this matter. 
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The cmx of Thomas's argument is that the trial court etTed in granting summary 
disposition in Secura's favor without addressing each element of actionable fraud, see Titan Ins 
Co v Hyten, 491 Mich 547, 555; 817 NW2d 562 (2012), and where there existed genuine issues 
of material fact on those elements. We need not consider this argument, however, because it is 
clear that rescission was justified pursuant to the terms of the policy itself, without regard to the 
elements of actionable fraud. "Insurance policies are contracts and, in the absence of an 
applicable statute, are subject to the same contract construction principles that apply to any other 
species of contract." Id. at 554 (citation and quotation marks omitted). "[W]hen a provision in 
an insurance policy is not mandated by statute, the rights and limitations of the coverage are 
entirely contractual .... " Id. The claim at issue in this case involved underinsured motorist 
coverage, which is optional coverage not mandated by statute. Dawson v Ji'arm Bureau Mut Ins 
Co, 293 Mich App 563, 568; 810 NW2d 106 (2011). Thus, the express terms of the contract 
governed the claim. The relevant policy provision provided, in pertinent part, that the policy 
would be void "if, whether before or after loss, an insured has" "[m]ade false statements ... 
[r]elating to this insurance." This provision is clear and unambiguous: Secura was entitled to 
void the policy if an insured,4 at any time, made false statements relating to the policy. "[U]nless 
a contract provision violates law or one of the traditional [ contract] defenses to the enforceability 
of a contract applies, a comi must construe and apply unambiguous contract provisions as 
written." Royal Prop Group, LLC v Prime Ins Syndicate, Inc, 267 Mich App 708, 715; 706 
NW2d 426 (2005) (citation and quotation marks omitted). 

The trial court properly determined that there was no genuine issue of material fact that 
both Thomas and Swingler-Reid made false statements in connection with the February 8, 20 I 0 
accident that led to Thomas's claim for UIM benefits. Specifically, while each testified that the 
Impala was in Georgia in February 20 IO because Swingler-Reid had traveled to visit Thomas, 
and that Thomas was driving the Impala because her own vehicle was blocked in her driveway, 
subsequent evidence definitively proved this story to be false. Notably, by Swingler-Reid's own 
admission, she was never in Georgia in February 2010, but was rather in Michigan receiving 
medical care in connection with her October and December 2009 accidents. Her medical records 
confirmed as much. As such, because Thomas and Swingler-Reid both made false statements 
regarding the February 8, 2010 accident, Secura was entitled, under the plain terms of the policy, 
to void the policy. 

Thomas also argues on appeal that the trial court erred in denying her cross-motion for 
summary disposition. On the basis of the above conclusion, we disagree. However, we briefly 
note and explore two of Thomas's arguments. She contends that MCL 257.520(f)(l) prohibited 
Secura from voiding the policy in this case. The statute provides, in pe1iinent part: 

(f) Every motor vehicle liability policy shall be subject to the following provisions 
which need not be contained therein: 

4 In this regard, we note that pursuant to the terms of the policy, an "insured" means not only the 
named insured, but also "any family member" and "any other person occupying [the named 
insured's] covered auto." Thus, this provision applied to both Swingler-Reid and Thomas. 
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(1) The liability of the insurance ca11'ier with respect to the insurance required by 
this chapter shall become absolute whenever injury or damage covered by said 
motor vehicle occurs; said policy may not be cancelled or annulled as to such 
liability by any agreement between the insurance carrier and the insured after the 
occurrence of the injury or damage; no statement made by the insured or on his 
behalf and no violation of said policy shall defeat or void said policy, and except 
as hereinafter provided, no fraud, misrepresentation, assumption of liability or 
other act of the insured in obtaining or retaining such policy, or in adjusting a 
claim under such policy, and no failure of the insured to give any notice, forward 
any paper or othe1wise cooperate with the insurance carrier, shall constitute a 
defense as against such judgment creditor. [MCL 257 .250.] 

However, as Secura correctly notes in its brief on appeal, MCL 257.520(t)(l) is limited in 
its application by MCL 257.520(g), which provides, in relevant part: 

Any policy which grants the coverage required for a motor vehicle liability policy 
may also grant any lawful coverage in excess of or in addition to the coverage 
specified for a motor vehicle liability policy and such excess or additional 
coverage shall not be subject to the provisions of this chapter. 

As our Supreme Court has previously concluded, the effect of MCL 257.520(g) is to render 
MCL 257.520(£)(1) "inapplicable" to coverages that are not required by statute (i.e., optional 
coverages). Cohen v Auto Club Ass'n, 463 Mich 525, 530; 620 NW2d 840 (2001). Because 
underinsured motorist coverage-the coverage at issue in this case-is optional, Dawson, 293 
Mich App at 568, MCL 257 .520(£)(1) did not bar Secura from seeking rescission of the policy 
after the accident occurred. 

Thomas next argues that Secura was precluded by MCL 500.2123 from cancelling the 
policy because it failed to provide notice as required by that statute. MCL 500.2123 pertains to 
the cancellation of insurance policies, and provides, in pertinent part: 

(I) Except as provided in subsection (2) or (3), a termination of insurance shall 
not be effective unless the insurer, at least 30 days prior to tl1e date of termination, 
delivers or mails to the named insured at the person's last known address a written 
notice of termination. The notice shall state the effective date of termination and 
each specific reason for the termination. 

We do not agree with Thomas's position. MCL 500.2123 governs the cancellation of 
policies, not the rescission of policies. See Lewis v Farmers Ins Group, 154 Mich App 324, 329; 
397 NW2d 297 (1986). Cancellation is a distinct remedy from rescission; whereas cancellation 
terminates the contract prospectively and releases the parties from further obligation to each 
other, rescission "annul[ s] the contract and restore[ s] the parties to the relative positions which 
they would have occupied if no such contract had ever been made." Cunningham v Citizens Ins 
Co of America, 133 Mich App 471, 479; 350 NW2d 283 (1984) (citations and quotations 
omitted). 
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Ill. DAMAGES 

Thomas next argues that the trial cou1t erred in awarding Secura $68,787.94 in damages 
as restitution for (l) benefits previously paid by Secura in connection with Thomas's PIP claim; 
(2) all costs, expenses, and attorney fees expended to defend Thomas's claim in Georgia; (3) all 
costs, expenses, and attorney fees expended to prosecute the instant litigation; and ( 4) all benefits 
paid and costs, expenses, and attorney fees expended in connection with Swingler-Reid's 
separate PIP/UIM claim in Oakland County. For the reasons discussed below, we vacate all but 
the first of the above enumerated damage awards and remand for further proceedings.5 

A. ATTORNEY FEES 

We first turn our attention to the issue of attorney fees. We review for an abuse of 
discretion the trial court's decision to award attorney fees. In re Waters Drain Drainage Dist, 
296 Mich App 214, 216; 818 NW2d 478 (2012). "A court may award costs and attorney fees 
only when specifically authorized by statute, court rule, or a recognized exception." Id. Here, 
the trial coutt did not cite any basis for its award of attorney fees. As such, we remand and 
instruct the trial court to atiiculate a basis for the award of attorney fees. See Gentris v State 
Farm Mut Auto Ins Co, 297 Mich App 354, 364; 824 NW2d 609 (2012). 

Secura urges us to affirm the trial court's award of attorney fees for two reasons. Tt first 
argues that we should affirm the award of attorney fees because the remedy involved
restitution-is an equitable remedy, and it contends that a court may award attorney fees when 
the failure to do so would be inequitable. However, a comt may not award attorney fees "solely 
on the basis of what it perceives to be fair or on equitable principles." Reed v Reed, 265 Mich 
App 131, 166; 693 NW2d 825 (2005). See also In re Adams Estate, 257 Mich App 230, 237; 
667 NW2d 904 (2003) ("it is improper to award attorney fees on general equitable principles."). 

Next, Secura argues that we can affirm the trial comi's award of attorney fees based on 
Thomas's-and, for that matter, Swingler-Reid's-unlawful or fraudulent conduct. While we 
are to narrowly construe exceptions to the general rule that attorney fees are not recoverable, this 
Court has recognized an exception to the rule for situations "where a party has incurred legal 
expenses as a result of another party's fraudulent or unlawful conduct." Spectrum Health v 
Grahl, 270 Mich App 248,253; 715 NW2d 357 (2006) (citation and quotation marks omitted). 
Sec also Ypsilanti Charter Twp v Kircher, 281 Mich App 251, 286; 761 NW2d 761 (2008). 
Again, we note that the trial court made no findings as to whether an award of attorney fees was 
appropriate in light of this exception. As such, we decline to rule on this matter. See Gentris, 
297 Mich App at 364. We also make no comment with regard to whether the conduct in this 
case would rise to the level of "fraudulent or unlawful" conduct present in cases such as Kircher. 

5 We recognize that Swingler-Reid is not a party to this appeal; however, because the errors in 
the trial comt's damages award affect the entirety of the award, we vacate the entire award, 
including those portions that affect Swingler-Reid. 
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B. REPAYMENT OF PIP BENEFITS 

Next, Thomas argues that the trial court erred by requiring her to make restitution to 
Secura for the PIP benefits6 it paid in connection with the accident in Georgia. However, this 
issue is not properly before the Court because, aside from the fact that it was not identified in her 
statement of the questions involved, Thomas failed to cite any applicable authority supporting 
her position and did little more than raise the issue in a cursory fashion. See MCR 7.212(C)(5) 
and (C)(7). "[A]ppellants may not merely announce their position and leave it to this Court to 
discover and rationalize the basis for their claims; nor may they give issues cursory treatment 
with little or no citation of supporting authority." VanderWerp v Plainfield Chart Tp, 278 Mich 
App 624, 633; 752 NW2d 479 (2008). Thus, she did not properly present this issue for appellate 
review and we deem it abandoned. 

C. JOINT AND SEVERAL LIABILITY 

Lastly, Thomas argues that the trial court erred by holding her and Swingler-Reid jointly 
and severally liable for the full award. Secura urges us not to consider this issue, contending that 
Thomas failed to raise the issue before the trial court. We note that Thomas raised this issue at 
the May 6, 2014 hearing, as she argued that she should not be held liable for Swingler-Reid's 
conduct. We also agree with Thomas's contention that she should not be held jointly and 
severally liable for Swingler-Reid's conduct pertaining to the Oakland County PIP/UIM case 
with which Thomas had no involvement. The trial court granted the remedy of restitution, based 
on its decision to rescind the policy. While a contract-such as the insurance policy at issue
can provide for joint and several liability, see Laurel Woods Apartments v Roumayah, 274 Mich 
App 631,641; 734 NW2d 217 (2007), we are unable to find any basis in the policy for imposing 
joint and several liability in the instant case. Nor has Secura pointed to any provision of the 
policy indicating that Thomas-who is not a patty to the contract but can best be described as a 
third-party beneficimy with regard to her claims under the policy-should be jointly and 
severally liable for restitution on a contract for conduct having nothing to do with her or with her 
status as a third-party beneficiaty.7 

6 In her brief on appeal, Thomas acknowledged that these are PIP benefits. Yet, in her reply 
brief, she contends that Secura paid UJM benefits to her. As Secura c01Tectly argues, the record 
shows that any benefits paid to Thomas were undeniably PIP benefits, not lJIM benefits. 
7 We note that when the trial court granted summary disposition on the issue of damages, it 
indicated that its earlier grant of summary disposition on the merits was based, not only on its 
ruling that rescission was warranted, based on the terms of the policy itself, but on all of Secura's 
claims, including its tort claims. As Thomas accurately points out, the imposition of joint and 
several liability cannot be upheld by simply pointing to Secura's tort claims. As an initial matter, 
the trial court never made any rulings as to the tort claims; rather, its first summaty disposition 
ruling only pertained to whether rescission of the policy was warranted under the terms of the 
policy. Second, and more importantly, even assuming the trial court had granted summary 
disposition on the to1t claims, our Legislature has abolished joint and several liability in certain 
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IV. CONCLUSION 

In sum, although we affirm the trial court's grant of summary disposition to Secura with 
regard to whether it was permitted to rescind the policy based on the terms of the policy itseli; 
we vacate all aspects of the trial comt' s damages award except for its restitution award to Secura 
for the PIP benefits it paid in connection with the accident in Georgia. On remand, if the trial 
comt decides to award attorney fees, it must state its basis for doing so on the record, in 
accordance with our opinion. 

Affirmed in part, vacated in pait, and remanded for fu1ther proceedings consistent with 
this opinion. We do not retain jurisdiction. 

Isl Michael .T. Talbot 
Isl Jane M. Beckering 
Isl Michael F. Gadola 

tort actions, which would include the torts alleged in this case. See MCL 600.2956; Laurel 
Woods, 274 Mich App at 641. 
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STATE OF MICHIGAN 

COURT OF APPEALS 

JOSEPH STOOPS, Personal Representative of the 
Estate of KRISTIN STOOPS, 

V 

Plaintiff-Appellee/Cross
Appellant/Cross-Appellee, 

FARM BUREAU INSURANCE COMPANY, 

Defendant-Appellant/Cross
Appellee/Cross-Appellant. 

JOSEPH STOOPS, Individually and as Personal 
Representative of the Estate of KRISTIN 
STOOPS, 

Plaintiffs-Appellants, 

V 

FARM BUREAU INSURANCE COMPANY, 

Defendant-Appellee. 

Before: Cooper, P.J., and Jansen and Markey, JJ. 

PERCURIAM. 

UNPUBLISHED 
March 23, 2006 

No. 260454 
Wayne Circuit Court 
LC No. 02-233990-CZ 

No. 261917 
Macomb Circuit Court 
LC No. 02-004556-CZ 

The pa1ties in Docket 260454 appeal and cross-appeal the trial comt's rulings granting 
attorney fees to both parties pursuant to MCL 500.3148 following a mixed jury verdict. 
Defendant also claims the trial court denied it a fair trial by placing time limits on the 
presentation of its defense to plaintiffs claims for personal protection insurance benefits arising 
out of an automobile accident. We affirm in part and reverse in part. 
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In Docket 261917, plaintif1s appeal by right the trial court's order granting summary 
disposition to defendant on the basis of plaintiffs' concealment, misrepresentation, or fraud 
regarding the claim in Docket 260454 voided defendant's underinsurance coverage. We affirm. 

I. Docket 260454 

Plaintiff Kristen Stoops1 filed an action in Wayne Circuit Comt on September 25, 2002 
seeking personal protection insurance benefits for attendant care under MCL 500.3107(l)(a) and 
reimbursement for medical expenses arising out of injuries received in a March 28, I 998 
automobile accident. Plaintiff was driving a one-ton Ford F-350 pickup truck insured by 
defendant in the name of S & S Mason, Inc., a business of plaintiffs husband, Joseph Stoops. A 
van pulling out of a drive struck the pickup. By outward appearances, the accident was relatively 
minor. Plaintiff stated at the time that she hmt her left wrist but refused medical treatment. In 
her a claim for no-fault benefits, plaintiff asserted that during the accident she reached over with 
her right hand to protect her passenger son while turning the steering wheel sharply with her left, 
and in doing so, hyperextended her left wrist. Before the accident, plaintiff was already being 
treated for pain in her left shoulder, elbow and wrist. These injuries apparently arose out of 
repetitive movements during plaintiffs work at an envelope factory. 

After the accident, Dr. Robert Salaman2 treated plaintiffs wrist conservatively with ice 
packs and anti-inflammatory drugs. When plaintiff continued to complain of pain in her wrist, 
Dr. Salaman referred her to Dr. Stephen DeSilva, an otthopedic surgeon. Dr. DeSilva petformed 
arthroscopic surgery on May 29, 1998. Although plaintiff attended physical therapy, she 
continued to complain of discomfort and pain at levels making physical therapy difficult. Her 
condition did not improve by her last visit to Dr. DeSilva on July 29, 1999. 

On May 19, 1999, plaintiff complained to Dr. Salaman of pain and popping in her left 
shoulder, pain in her elbow, her neck and jaw. Dr. Salaman performed surgery on her shoulder. 
Plaintiff complained in August 1999 of elbow pain radiating into her hand, and Dr. Salaman 
performed elbow surgery on September 28, 1999. After the surgery, plaintiff continued to 
complain of pain in the left elbow when she attempted activities at home. In December 1999, 
Dr. Salaman told Plaintiff she could not perform household chores, or activities requiring 
repetitive use of her hands. According to Dr. Salaman, plaintiffs left wrist was permanently 
damaged in the automobile accident, as was her left elbow, and her lefl shoulder. 

In the three years after the automobile accident, defendant paid over $100,000 in 
plaintiffs medical expenses and the statutory maximums for work loss benefits and replacement 

1 Mrs. Stoops died of natural causes (arteriosclerotic cardiovascular disease) while these appeals 
have been pending. Her husband Joseph Stoops, the personal representative of her estate, has 
substituted for the deceased as a party in both cases. We use the singular plaintiff to refer to 
Kristen Stoops because she was the sole claimant in the Wayne circuit court case, and because 
Joseph Stoops' individual claim for insurance benefits in the Macomb circuit cou1t case is solely 
derivative of injuries his wife allegedly sustained in the March 1998 accident. 
2 The parties spell the doctor's name as both "Salaman" and "Solomon." 
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services benefits of$20.00 per day. See MCL 500.3107(l)(b) & (c). These benefits expired al 
the end of March 2001. 

In July 2001, plaintiff submitted to defendant three computer-generated letters bearing 
the title "Amber Baker / In-home Nursing Care Giver," which detailed hours that Ms. Baker 
purportedly spent attending to plaintiffs care. The letters stated Baker began providing plaintiff 
care on April 20, 2001, and continued to do so through June 30, 2001, seven days week, for eight 
to ten hours a day. 

Plaintiff also submitted to defendant several copies of checks drawn on a personal 
checking account bearing only plaintiffs name and payable to Amber Baker. Most of these 
checks were for the amount of $1680 pmpo1ting to be in payment for one week of care (56 hours 
at $30 per hour). Defendant's claims representative learned that Ms. Baker was last employed as 
a nurse's aide earning $9.50 an hour; defendant paid most but not all of the claimed attendant 
care at the rate of $9.50 per hour rate rather than the requested $30 per hour. Defendant paid 
plaintiff $9,452.50 for attendant care through August 2001, but then stopped. 

At trial, plaintiff sought compensation for the cost of attendant care provided by Amber 
Baker in 2001, 2002, and 2003, and for medical expenses of $80,798.85, consisting of 
$78,281.25 for surgery on plaintiffs shoulder at St. Joseph Mercy Hospital and $2,517.60 for 
treatment of plaintiffs elbow. In closing argument, plaintiffs counsel requested that the jury 
award plaintiff medical expenses in the amount of $80,798.85, and $83,111.25 for attendant care 
expense, which was calculated by multiplying the claimed amount of care hours by $17.50 per 
hour, and subtracting the $9,452.50 defendant had already paid for attendant care services. 

Defendant contended at trial that plaintiffs medical problems were not the result of the 
automobile accident of March 28, 1998, but from plaintiffs pre-existing condition, and the result 
of falls and other injuries plaintiff received after the accident. During discovery, defendant also 
caught plaintiff, her husband Joseph Stoops, and Amber Baker in web of deception regarding the 
alleged attendant care. First, defendant subpoenaed the bank records of plaintiffs personal 
checking account, which showed the purported checks plaintiff wrote to Amber Baker were 
never cashed. In plaintiffs deposition, she admitted the checks were not cashed hut that Baker 
gave them to her husband, Joseph Stoops, who then gave Baker cash and a receipt. Copies of the 
receipts were mysteriously produced for defense counsel. Next, Joseph Stoops was deposed and 
he advanced the story that he went behind his wife's back to get the checks back from Baker and 
gave her cash he obtained by making ATM withdrawals on his business (S & S Mason) account. 
Although Joseph could not produce records to substantiate the cash withdrawals, he produced a 
receipt book from which he allegedly wrote contemporaneous receipts to Baker in 200 l. This 
story floundered when defendant produced evidence that the receipt book was not even available 
until 2002, and the receipt book itself bore a 2002 copyright mark. 

The story regarding payment to Amber Baker shifted again at trial. Baker testified she 
lost the "original" receipts that Joseph had given her in 2001 and when defendant subpoenaed 
her to produce the receipts, Joseph Stoops provided her "copies." According to Baker, plaintiff 
would write a check to her, Baker would put the check under a jewelry box on Joseph's dresser, 
and Joseph would give Baker cash and a receipt. Joseph Stoops testified that in 200 I his 
business was in trouble and he hid money from his business in his wife's personal account; 
Stoops got the checks his wife wrote for Baker back from Baker and gave Baker cash so it would 
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not appear that Baker was his employee. Stoops also testified regarding a jewelry box on his 
dresser. According to Joseph, Baker would "leave the check [-] I got like a jewelry box thing on 
my dresser[-] she leaves the check there and I'd leave the money for her" and a receipt. Joseph 
admitted that he obtained the receipt book in June 2003, and that he manufactured the receipts 
produced during discovery when Baker said she needed copies. 

The jury returned a mixed verdict. It found that although plaintiff had sustained a wrist 
injury in the accident, that defendant owed nothing for medical expenses for that injury. The 
jury found that plaintiffs shoulder injury was not related to the accident and therefore defendant 
was not responsible for medical expenses to treat plaintiffs shoulder. But the jury found 
plaintiffs elbow was injured in the accident and awarded medical expenses of $2,517.16. 
Regarding attendant care, the jury found that plaintiff was entitled to compensation of $3,247.50 
for 2001, $17,500.00 for 2002, and $3,165.63 for 2003, for a total of$23,913.13. The jury also 
awarded interest in the amount of $7,786.95. Finally, the jury answered, "yes" to the question 
whether some of plaintiffs attendant care claim was excessive. 

The trial court entered judgment in favor of plaintiff on January 5, 2005 in the amount of 
$42,004.19, which included additional interest of $7,786.95. Both parties sought attorney fees 
pursuant to MCL 500.3148. Plaintiff argued she should be awarded attorney fees under 
§ 3148(1) because defendant had unreasonably refused to pay her no-fault claim, and defendant 
sought an award of attorney fees under § 3148(2) because plaintiff's claim was "in some respect 
fraudulent or so excessive as to have no reasonable foundation." After several hearings, the trial 
court entered an order on January 13, 2005 that awarded plaintiff attorney fees of $106,712.503 

and costs of $16,522.04; it then awarded defendant attorney fees of $65,500. 

A. Directed Verdicts 

Defendant argues that the trial court erred in its rulings on the patties' various motions 
for directed verdict. We review de novo a trial court's decision on a motion for a directed 
verdict. Thomas v McGinnis, 239 Mich App 636, 643-644; 609 NW2d 222 (2000). We must 
review all of the evidence presented up to the time of the motion in a light most favorable to the 
nonmoving party to determine whether a factual question exists. Id. A directed verdict is 
appropriate only when no factual question exists upon which reasonable minds could differ. Id. 

Defendant first contends the trial court erred by not directing a verdict in its favor that 
plaintiff's claim was "in some respect fraudulent or so excessive as to have no reasonable 
foundation." MCL 500.3148(2). Defendant's argument is without merit. While defendant 
raised this issue in its pleadings for the purpose of ultimately recovering its attorney fees, it did 
not affirmatively assert fraud as a counter-claim against plaintiff. Also, defendant did not assert 
fraud as an affirmative defense that would void its policy coverage. Rather, defendant asse1ted 
that plaintiff's injuries were not related to the automobile accident, and that attendant care 

3 This award consisted of $84,837.50 for Christopher Ambrose, who represented plaintiff 
throughout the claim process, and $21,875.00 for plaintiff's trial counsel, Robert Darling. 
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expenses were either not actually incurred or were unnecessary. The trial court properly ruled 
such factual questions were for the jmy to resolve. 

Next, defendant argues that the trial court erred by granting plaintiffs motion for directed 
verdict and subsequently entering an order that stated defendant had failed to create a genuine 
issue of material fact regarding the elements of a tort action for fraud. We agree. 

The record is not clear that plaintiff ever moved for a directed verdict regarding 
defendant's asse1tion that plaintiffs claim was, at least in part, fraudulent. Instead, the record 
reflects that defendant believed its inchoate claim to attorney fees under § 3148(2) presented 
factual questions for the jury to resolve. Defendant argued that the trial court should read to the 
jmy a modified version of M Civ JI 128.01 for the purpose of determining whether defendant 
could obtain attorney fees under the statute. In objecting to the proposed instruction, defense 
counsel stated, "I don't know if it would be the appropriate time for directed verdict or my 
argument with regard to this ... jury instruction because I don't believe that there's any evidence 
that would establish fraud." Ultimately, the trial court correctly ruled that whether attorney fees 
may be awarded under the statute is for the court, not the jury, to resolve. The trial coutt fmther 
reasoned that although defendant could argue fraud as a defense, i.e., that plaintiff did not 
actually incur attendant care expenses, or that plaintiff inflated her claim, defendant had not 
asserted a counter-claim for affirmative relief against plaintiff on the hasis of fraud. The court 
stated, "I'm going to grant the motion for directed verdict on the offensive claim of fraud, and 
I'm not [going to] instruct the jury on all the elements of fraud in that regard." Nevertheless, the 
comt ruled that defendant could still argue "there was fraud in the submission" of the claim, "I'm 
just not [going to] give that instruction about fraud and all the elements of it." But, without 
objection, the trial court included in the verdict form an advisoty question: "In plaintiffs claim 
for attendant care, was some of the claim excessive?" As noted, supra, the jury answered "yes." 

Even though the trial court did not instruct the jury regarding the elements of the tort of 
fraud, the record is clear that the trial court did not rule that the evidence defendant produced 
regarding fraud and material misrepresentation was insufficient to be submitted to the jmy as a 
defense to plaintiffs claim. Quite the contrary, the trial court specifically ruled that the issue 
raised questions for the jury to resolve. Despite this, plaintiff submitted an order for the court's 
signature that defendant had failed to create a genuine issue of material fact with respect to the 
elements of a tort action for fraud, to which defendant objected. In addition to arguing that the 
proposed order did not reflect the comt's ruling, defense counsel predicted that plaintiffs 
counsel would use the order to assert the doctrine of res judicata to defendant's affirmative 
defense of fraud or material misrepresentation in the Macomb action for underinsurance benefits. 
In sum, the trial comt did not rnle on the issue of fraud, except to decline to instruct the jury on 
its t01t elements, and permit defense counsel to argue fraud to the jmy. We conclude that the 
trial comt's October 22, 2004 order granting plaintiffs motion for directed verdict does not 
accurately reflect the ruling of the court and it is therefore vacated. MCR 7.216(A)(7).4 

4 "The Court of Appeals may, at any time, in addition to its general powers, in its discretion, and 
on the terms it deems just: ... (7) enter any judgment or order or grant further or different relief 

(continued ... ) 
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B. Attorney Fees 

The heart of this appeal concerns attorney fees. Both parties assert the trial court erred in 
granting attorney fees to the other patty, and in determining the amount of a reasonable attorney 
fee. Generally, attorney fees may not be recovered either as an element of costs or damages 
unless expressly allowed by statute, cowt rule, judicial exception, or contract. Grace v Grace, 
253 Mich App 357, 370-371; 655 NW2d 595 (2002); lvlcCarthy v Auto Club Ins Ass'n, 208 Mich 
App 97, 101-102; 527 NW2d 524 (1994). Here, the statute plainly permits a trial court upon 
making certain preliminary findings of fact to award attorney fees to either a claimant of 
personal or prope1ty protection insurance benefits or an insurer defending against such a claim. 
In pertinent part, MCL 500.3148 provides: 

(1) An attorney is entitled to a reasonable fee for advising and representing a 
claimant in an action for personal or property protection insurance benefits which 
are overdue ... if the comt finds that the insurer unreasonably refused to pay the 
claim or unreasonably delayed in making proper payment.[5J 

(2) An insurer may be allowed by a court an award of a reasonable sum against a 
claimant as an attorney's fee for the insurer's attorney in defense against a claim 
that was in some respect fraudulent or so excessive as to have no reasonable 
foundation. 

We review for clear error a trial court's factual findings regarding § 3148. MCR 
2.613(C); McCarthy, supra at 103; Attard v Citizens Ins Co, 237 Mich App 311, 316-317; 602 
NW2d 633 (1999). "Clear error exists if the reviewing court is left with a definite and firm 
conviction that a mistake occurred." Amerisure Ins Co v Auto-Owners Ins Co, 262 Mich App 
l 0, 24; 684 NW2d 391 (2004). 

When a trial court determines that an award of attorney fees under § 3 l 48 is appropriate, 
the court must only award a reasonable fee. The statute does not define reasonable for purpose 
of awarding an attorney fee, so in Liddell v DAIIE, 102 Mich App 636, 651-652; 302 NW2d 260 
(1981 ), this Court adopted the guidelines stated in Crawley v Schick, 48 Mich App 728, 73 7; 211 
NW2d 217 (1973): 

There is no precise formula for computing the reasonableness of an attorney's fee. 
However, among the facts to be taken into consideration in determining the 
reasonableness of a fee include, but are not limited to, the following: (I) the 
professional standing and experience of the attorney; (2) the skill, time and labor 

( ... continued) 

as the case may require." 
5 "Personal protection insurance benefits are overdue if not paid within 30 days after an insurer 
receives reasonable proof of the fact and of the amount of loss sustained." MCL 500.3142(2). 
For benefits to be overdue, allowable expenses must actually have been incurred. Proudfoot v 
State Farm Mut Ins Co, 469 Mich 476, 485; 673 NW2d 739 (2003). If benefits are "overdue" 
within the meaning of § 3142(2), "a rebuttable presumption of unreasonable refusal or undue 
delay arises." Combs v Commercial Carriers, Inc, 117 Mich App 67, 73; 323 NW2d 596 (1982). 
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involved; (3) the amount in question and the results achieved; (4) the difficulty of 
the case; (5) the expenses incurred; and (6) the nature and length of the 
professional relationship with the client. See generally 3 Michigan Law & 
Practice, Attorneys and Counselors, § 44, p 275 and Disciplinary Rule 2-106(B) 
of the Code of Professional Responsibility and Ethics. 

Likewise, our Supreme Court adopted the Crmvley factors for the purpose of determining 
a reasonable attorney fee under§ 3148 in Wood v DAIIE, 413 Mich 573, 588; 321 NW2d 653 
(1982). The Court observed that although "a trial court should consider the guidelines of 
Crawley, it is not limited to those factors in making its determination." Id. Moreover, a trial 
court need not detail its findings regarding each factor the court considers. Id. "The award will 
be upheld unless it appears upon appellate review that the trial cou1t's finding on the 
'reasonableness' issue was an abuse of discretion." Id. 

We first review defendant's argument that the trial court erred by declining to rnle on its 
motion for attorney fees on the basis that plaintiffs claim "was in some respect fraudulent." 
§ 3148(2). We also consider at the same time plaintiffs argument in her cross-appeal that the 
trial court abused its discretion by awarding defendant attorney fees based solely on the jury 
determination that "some of [plaintiffs] claim [was] excessive." Plaintiff argues that the trial 
court erred by abdicating to the jury its responsibility to find facts necessary to the application of 
§ 3148(2), and that the trial cou1t also failed to find the additional necessary requirement for 
attorney fees that a claim must be so "excessive as to have no reasonable foundation." We 
consider these issues together because they are linked by the patties' arguments below. 

On September 15, 2004, in the first of several post-trial hearings on the issue of attorney 
fees, the trial court heard arguments of the patties regarding whether defendant had 
"unreasonably refused to pay [plaintiffs] claim or unreasonably delayed in making proper 
payment." § 3148(1 ). The trial court rnled in favor of plaintiff on this question, reasoning that 
(I) at least one of plaintiff's medical bills had not been paid, (2) plaintiff had been prescribed 
attendant care, and (3) "the jury did find the care was excessive, but nevertheless warranted 
because there was an award." The court found the determinative factor to be that although 
plaintiff did not receive all she asked for, she did prevail. Accordingly, the court ruled it would 
award Mr. Darling $21,875 for 62 hours and initially awarded Mr. Ambrose $203,925. But the 
court also recognized that defendant prevailed in part, so it awarded defendant attorney fees of 
$50,000 as an offset to plaintiffs attorney fees. Plaintiffs counsel did not object. 

The parties next appeared before the trial COUit on October 22, 2004 to attempt to settle 
the terms of a proposed judgment. The trial court sua sponte informed counsel that it had erred 
by not considering appropriate factors in setting attorney fees for Mr. Ambrose and defense 
counsel, who had not even submitted an affidavit or itemized statement. The cotnt noted that it 
had ruled in pmt out of frustration. The court also observed it was "very comfortable" with the 
fee request of Mr. Darling, plaintiffs lead trial counsel, finding it "right on the money." 

During the course of the October 22 hearing, defense counsel requested a ruling from the 
trial court under§ 3148(2), that plaintiffs claim "was in some respect fraudulent." Mr. Darling 
responded by stating that, "on September 15th when you heard the motion with regard to attorney 
fees, you determined that the defendant would receive attorney fees because the verdict [sic] was 
somewhat excessive. You've already made that determination that it was excessive." Counsel 
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noted that§ 3148(2) provides alternative grounds for awarding attorney fees, and when asked by 
the court if it had already ruled on "excessiveness," plaintiffs counsel answered, "Correct." The 
trial court ruled that because the statute provided alternative bases to award attorney fees, and it 
had found plaintiffs claim was excessive, it would not make a finding regarding fraud. 

On October 27, 2004, plaintiffs counsel filed a motion for partial summary disposition 
regarding defendant's affirmative defense of concealment, misrepresentation, or fraud to 
plaintiffs claim for underinsurance benefits then pending in Macomb circuit court. Plaintiff 
asserted in her motion that the trial court's October 22, 2004 order granting plaintiffs motion for 
directed verdict barred defendant's affirmative defense under principles of res judicata or 
collateral estoppel. Defendant subsequently sought an order in Wayne circuit court that the trial 
court had specifically declined to render a ruling on the issue of fraud. Defendant's motion was 
heard on November 12, 2004. 

Defendant sought the order despite transcripts showing that the court had not ruled on the 
issue because plaintiff argued in the underinsurance case, "a court speaks through its orders." 
Defendant reminded the trial court that it declined to rule on defendant's claim for attorney fees 
on the basis that plaintiffs claim was "in some respect fraudulent" because it had already 
detennined that defendant was entitled to attomey fees on the alternative basis that plaintiff's 
claim was excessive. Plaintiff argued that the order was unnecessary because the court had ruled 
it would reconsider the issue of attorney fees. Defendant countered that the court intended only 
to reconsider the amount of the attorney fee awards, not each parties' entitlement to them. The 
trial court agreed with defendant and found the proposed order comported with its ruling. 
Accordingly, the trial cowt entered an order on November 12, 2004 that provides: "the jury 
having found that some of the claim for Plaintiffs attendant care was excessive and this Court 
having found the claim was excessive thereby entitling Defendant to attorney fees of this action, 
the Court hereby declines to rule upon whether or not the claim was in some respects fraudulent 
under MCL 500.3148(2)." 

The trial court held the final hearing on attorney fees on December 23, 2004. Although 
intended to serve as the "reasonableness" hearing on the amount of attorney fees the parties 
would be awarded, plaintiff also argued that the trial court should reconsider its ruling that 
defendant was entitled to attorney fees under § 3148(2). Plaintiff argued for the first time that 
her claim had a reasonable basis and therefore was not "so excessive as to have no reasonable 
foundation." The trial court noted it had already ruled: plaintiff prevailed and therefore was 
entitled to attorney fees. With respect to defendant, the trial court stated, "it's clear from the 
evidence that the jury found that the claim was excessive, and I agree, I think it was excessive. 
So I think consequently the defendant is entitled to attorney fees." 

On appeal, defendant argues the trial court erred by not also ruling under§ 3148(2) that 
plaintiffs claim "was in some respect fraudulent." Defendant cites no authority for the 
proposition that a court must rule on an alternative ground for relief after having already granted 
relief on a different ground. Defendant's failure in this regard constitutes an abandonment of this 
issue. Prince v MacDonald, 237 Mich App 186, 197; 602 NW2d 834 (1999). 

With respect to plaintiffs counter-claim regarding§ 3148(2), the record reveals that the 
trial court did not rely solely upon the jury's finding that plaintiffs case was excessive but also 
independently reached the same conclusion. Moreover, plaintiff at one point assured the court it 
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had already so ruled. "A party is not allowed to assign as error on appeal something which his or 
her own counsel deemed proper at trial since to do so would permit the party to harbor error as 
an appellate parachute." Dresselhouse v Ch1ysler Corp, 177 Mich App 470, 477; 442 NW2d 
705 (1989). 

We agree that§ 3148(2) plainly requires that for attorney fees to be awarded to an insurer 
because a claim is excessive, the claim must be so "excessive as to have no reasonable 
foundation." Plaintiff argues on appeal that her claims had a reasonable foundation because 
although the jury rejected one medical claim, plaintiffs treating physicians opined her injuries 
were related to the automobile accident at issue. Further, with respect to attendant care, plaintiff 
argues the jury awarded her compensation for the hours of care she claimed albeit at a reduced 
hourly rate. But, plaintiff did not argue this issue below until the fourth of four hearings in 
which attorney fees were addressed. At a minimum, the record reflects plaintiffs counsel 
acquiesced to the trial court believing its ruling that plaintiffs claim was excessive was sufficient 
to award attorney fees to defendant. "Error requiring reversal must be that of the trial court, and 
not error to which an aggrieved party contributed by plan or negligence." Mucci v Stale Farm 
Mut Automobile Ins Co, 267 Mich App 431, 442-443; 705 NW2d 151 (2005). Further, plaintiff 
sought to foreclose a ruling by the trial court that plaintiff's claim was "in some respect 
fraudulent" - - a ruling that abundant record evidence would have supported. Under these 
circumstances, it is simply not fair to allow plaintiff to finesse a non-ruling on whether plaintiff's 
claim was "in some respect fraudulent" while still being permitted to pack her appellate 
parachute with respect to so "excessive as to have no reasonable foundation." See, e.g., 
Marshall Lasser, PCv George, 252 Mich App 104,109; 651 NW2d 158 (2002). 

The record reflects that the trial court readily concluded that defendant should be 
awarded attorney fees under § 3148(2) when it sua sponte ruled it would do so. This Court will 
afilrm a trial court when it reaches the correct result even if for an inco!'l'ect reason. Ellsworth v 
Hotel Corp, 236 Mich App 185, I 90; 600 NW2d 129 (1999). In this regard, the reasoning of 
Robinson v Allstate Ins Co, unpublished opinion per curiam of the Court Appeals decided May 
11, 2004 (Docket No.'s 244824; 245363) is persuasive. The Robinson panel found that a $4000 
verdict on an $82,000 claim was evidence that the jury found that the plaintiffs claim "was in 
some respect fraudulent or so excessive as to have no reasonable foundation" and therefore 
remanded to the trial court for an "award of a reasonable sum" to the insurer under § 3148(2). 
Robinson, supra, slip op at 2. In sum, we are not left with a definite and firm conviction that the 
trial court clearly e!l'ed by awarding defendant attorney fees under § 3 I 48(2). 

Next, defendant argues that the trial court erred by granting plaintiff attorney fees under 
§ 3148(1 ). A claimant of personal protection insurance benefits is entitled to attorney fees when 
benefits are overdue6 "if the comt finds that the insurer unreasonably refused to pay the claim or 
unreasonably delayed in making proper payment." As noted already, the trial court's factual 
findings regarding§ 3148(1) are reviewed for clear error. Allard, supra at 316-317. With 
respect to determining whether an attorney fee should be awarded to a no-fault benefits claimant, 

6 Seen 5, supra. 
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an insurer's "refusal or delay in payments ... will not be found 'unreasonable' within the 
meaning of § 3148 where the delay is the product of a legitimate question of statutory 
construction, constitutional law, or even a bona fide factual uncertainty." Gobler v Auto-Owners 
Ins Co, 428 Mich 51, 66; 404 NW2cl 199 (1987), citing Liddell, supra at 650. Futthermore, "the 
scope of inquiry under § 3148 is not whether the insurer ultimately is held responsible for a 
given expense, but whether its initial refusal to pay the expense was unreasonable." McCarthy, 
supra at l 05. After a careful review of the record, the parties' arguments, and the trial court's 
reasoning, we are convinced that the trial cou1t clearly erred by awarding plaintiff attorney fees 
under § 3148(1 ). 

Defendant presented evidence contemporaneous with plaintiffs claim for attendant care 
that raised a bona fide question regarding whether such care was necessary. Specifically, 
defendant points to three forms it received from plaintiffs attending physicians that each 
checked the box for "no" to the question, "Will the patient require attendant care?" Dr. Noellert, 
dated September 28, 2001, Dr. Michael Friedlander, dated September 7, 2001, and Dr. Eric 
Borofsky, dated April 13, 2001, submitted these forms. Plaintiff argues these reports were 
contradicted by an April 15, 200 l hand-written "prescription" by Dr. Borofsky for eight hours of 
daily attendant care.7 Plaintiff asse1ts that it was incumbent on defendant to reconcile the 
conflicting reports, citing Liddell, supra at 651. That case is distinguished from the instant case 
because in Liddell a report unfavorable to the plaintiff was followed by two subsequent reports 
that helped the plaintiff. Here, the converse occurred. Conflicting reports by the same doctor 
were followed by two subsequent reports indicating attendant care was unnecessary. Moreover, 
under MCL 500.3142(2) a claim for benefits is not overdue until the claimant submits to the 
insurer "reasonable proof of the fact and of the amount of loss sustained." The statute does not 
place the burden on the insurer to resolve ambiguous evidence of a claim. 

In addition, private investigators that defendant hired conducted surveillance and testified 
plaintiff was performing activities she claimed a caregiver perfonned. Although the surveillance 
was limited to a few days and only pe1tained to outdoor activities, it raised questions regarding 
both the need for and accuracy of plaintiffs claim for attendant care. 

The timing of plaintiffs claim for attendant care also raised questions. Plaintiffs first 
claim for attendant care was three years after a relatively minor automobile accident, and a 
month after no-fault work loss and replacement services benefits expired. Further, plaintiff 
claimed reimbursement for attendant care at the rate of $30 per hour, a rate that was neither 
supported by the type of care allegedly being provided, nor the qualifications of the caregiver. 

In sum, at the point defendant stopped paying plaintiffs attendant care claim, there was 
evidentiary support for finding defendant possessed legitimate questions regarding both the need 
for attendant care and whether attendant care expenses had actually been incurred. Thus, a bona 
fide dispute existed regarding "proof of the fact and of the amount of loss sustained."8 MCL 

7 A copy the "prescription" has not been furnished to this Court. Interestingly, Dr. Borofsky did 
not testify at trial, nor does it appear that he was even deposed. 
8 Indeed, plaintiff in the course of arguing that plaintiffs claim had a reasonable foundation, 

(continued ... ) 
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500.3142(2); Attard, supra at 318. This is so notwithstanding that defendant did not initially 
obtain an independent medical evaluation of plaintiff. McCarthy, supra at 105 (the defendant 
was entitled to rely on the plaintiffs own treating physician). 

The trial court clearly erred by finding that defendant "unreasonably refused to pay" or 
"unreasonably delayed" paying overdne benefits. The trial court relied on three subsidiary 
findings to reach this conclusion: (!) the jury awarded plaintiff a $2,517 medical bill for 
treatment of her elbow, (2) plaintiff had been prescribed attendant care, and (3) plaintiff 
prevailed because she was awarded attendant care benefits even if they were less than she 
wanted. For the reasons already discussed, the second and third reasons do not negate the fact 
that legitimate factual uncertainty existed as to the necessity for and the amount of care hours 
provided, as well as the dollar value of plaintiffs claim. That plaintiff ultimately prevailed to 
some extent is not determinative. Id. 

The trial court also erred by relying on the jury's awarding plaintiff $2,517 for treatment 
of her elbow. A benefit is not overdue until it has been incurred and has not been paid within 
thirty days after "an insurer receives reasonable proof of the fact and of the amount of loss 
sustained." MCL 500. 3142(2).9 Further, an insurer's refusal or delay in paying a benefit is not 
unreasonable if before it becomes overdue a "bona fide factual uncertainty" exists whether the 
incurred expense is causally related to the insured event. See Gobler, supra at 66; Liddell, supra 
at 650; See, also, Prourijoot v State F'arm Mut Ins Co, 469 Mich 476, 485; 673 NW2d 739 
(2003). This lawsuit was instituted on September 25, 2002. Nevertheless, defendant continued 
to pay plaintiffs medical bills through May 2003. At trial, even while the jury was deliberating, 
counsel for both plaintiff and defendant believed that the only outstanding unpaid medical bills 
related to treatment of plaintiffs shoulder, which the jmy ultimately detc1mined was not related 
to the insured automobile accident. Only a question from the jury prompted counsel to stipulate 
that a small portion of the m1paid medical bills, $2,517, related to lTeatment of plaintiffs elbow. 

The record is unclear exactly when the $2,517 expense was incurred, but plaintiffs 
closing argument at trial indicates that all of the unpaid medical bills were incurred after June 17, 
2003 but before May 4, 2004. By June 17, 2003, significant discovery had occurred in this case, 
including defendant's receipt of medical records relating to plaintiffs treatment, the taking of 
Amber Baker's and plaintiffs depositions, and obtaining bank records through subpoenas. In 
addition to uncovering the check-writing scheme, it was discovered that plaintiff had suffered 
work-related injuries to her neck, shoulder, elbow and wrist before the accident. Further, 
plaintiff had sustained falls both before and after the accident that might account for her medical 
problems. Futthermore, in her deposition on June 9, 2003, plaintiff admitted authoring a May 
18, 1998 note to her employer that stated her neck, shoulder, and tennis elbow ailments were not 
the result of the March 1998 automobile accident. Also, plaintiff asserted in the note that only 
her wrist injury was related to the automobile accident. Further, defendant retained experts 
during 2003, two of whom opined at trial that plaintiff's injuries were not caused by the 

( ... continued) 

asserts, "what we have here is a bona fide factual dispute between the parties regarding the cost 
of attendant care services." Cross-appeal brief at 17. 
9 Seen 5, supra. 
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automobile accident at issue. In sum, this evidence establishes that at the time the elbow-related 
unpaid medical expense was incurred, a bona fide dispute existed whether plaintiffs medical 
condition was causally related to the auto accident. 10 Attard, supra at 317; Liddell, supra at 650. 
Accordingly, even though the jury ultimately awarded plaintiff $2,517 for treatment of her 
elbow, we are left with a definite and finn conviction that the trial coutt clearly erred by finding 
defendant unreasonably refused or unreasonably delayed to pay an overdue medical expense. 
Amerisure Ins Co, supra at 24; See, also, McCarthy, supra at 105 ("the scope of inquiry under § 
3148 is not whether the insurer ultimately is held responsible for a given expense, but whether its 
initial refusal to pay the expense was unreasonable"). 

Because the trial court clearly erred by awarding plaintiff attorney fees under § 3148(1 ), 
it is unnecessary to address defendant's argument that the trial court abused its discretion when 
setting a reasonable amount to award as an attorney fee. We also conclude that defendant has 
not established the trial coutt abused its discretion by determining an amount for a reasonable 
attorney fee to be awarded to defendant. The record reflects that the trial court properly 
considered the Crmvley factors in establishing a reasonable attorney fee. Further, the trial court 
did not abuse its discretion by considering that plaintiffs counsel worked pursuant to a 
contingent fee agreement while defense counsel would be paid by a financially stable client 
regardless of the trial outcome. See Liddell, supra at 652 ("a contingent fee agreement may be 
considered as one factor in determining the reasonableness of a fee"). Additionally, the trial 
court did not abuse its discretion by assigning greater relative value under Crawley to the work 
of plaintiffs counsel. Of course, these comparisons are moot based on our determination that 
plaintiff is not entitled to attorney fees under § 3148( I). 

C. Trial Error 

We reject defendant's claim that the trial court denied it a fair trial by imposing time 
constraints during the presentation of its defense. A trial court has broad discretion to control the 
conduct of a trial, including the mode, order, and manner of the examination and cross
examination of witness. MRE 611; Phillips v Mazda Motor Mfg (USA) Corp, 204 Mich App 
401, 415; 516 NW2d 502 (1994). When defense counsel objected that the trial court's 
restrictions were preventing him from presenting a meaningful defense, the trial comt responded 
that defense counsel consumed the great bulk of the time taken during plaintiff's case in chief by 
cross-examination, particularly through the use of videotapes. In essence, the trial court 
determined that the defense was beginning to present repetitive and redundant evidence, but 
would permit defense counsel to do so within time constraints. In light of the jury's verdict, we 
find defendant's claim of having been denied a fair trial to be utterly without foundation. 

In summary, with respect to Docket No. 260454, we reject all of defendant's claims of 
trial error, except we vacate the directed verdict order of October 22, 2004. We reverse the 
award of attorney fees to plaintiff but affirm the award of attorney fees to defendant. 

10 Plaintiff acknowledges that "a genuine and bona fide dispute" existed between the parties 
whether plaintiffs shoulder problems were related to the accident. Cross-appeal brief at 14-15. 
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II. Docket 261917 

In Docket 261917, plaintiff and her husband Joseph Stoops sought underinsurance 
benefits from defendant arising out of the March 28, 1998 accident. Plaintiffs filed their 
complaint in Macomb circuit comt on October 2, 2002. Plaintiffo alleged they settled a claim 
against the other driver for his insurer's $20,000 residual liability policy limits. Plaintiff Kristin 
Stoops sought compensation for injuries alleged to have been caused in the accident; plaintiff 
Joseph Stoops sought compensation for loss of consortium. 

After the trial in the Wayne circuit court case, defendant moved to amend its answer and 
affirmative defenses to plaintiffs' complaint. This motion was based on information defendant 
learned through discovery, including the depositions of Amber Baker, Kristin Stoops, Joseph 
Stoops, and Brian Hazelwood, a representative of the receipt book manufacturer. Defendant 
sought to assett the following policy condition of its business auto insurance policy: 

2. CONCEALMENT, MISREPRESENTATION, OR FRAUD 

This Coverage Form is void in any case of fraud by you at any time as it relates to 
this Coverage Form. It is also void if you or any other "insured," at any time, 
intentionally conceal or misrepresent a material fact concerning: 

a. This Coverage Form; 

b. The covered "auto"; 

c. Your interest in the covered "auto"; or 

d. A claim under this Coverage Form. 

The trial court granted defendant's motion on September 27, 2004. Defendant alleged in 
its amended affirmative defenses that forfeiture occurred because plaintiffs misrepresented the 
following material facts during the no-fault benefits claim: (]) submitted checks to defendant as 
evidence of payment to Amber Baker that plaintiffs knew had never been cashed, (2) presented 
receipts as purported evidence of payment to Amber Baker, (3) Joseph Stoops testified that the 
receipts were prepared contemporaneous with payment to Amber Baker in 200 I, and produced a 
receipt book as corroboration, and (4) presentation of claims for attendant care that were not 
performed. 

As already noted, plaintiffs moved for pattial summary disposition on defendant's 
affirmative defense on October 27, 2004. Plaintiffs asserted that the October 22, 2004 order 
granting plaintiff a directed verdict in the Wayne circuit court case barred defendant's 
affirmative defense under principles of res judicata or collateral estoppel. On December 6, 2004, 
the trial court heard the motion and denied it, finding that the Wayne circuit court did not render 
a rnling on fraud that would bar defendant's affirmative defense. 

Subsequently, plaintiffs moved for reconsideration and defendant moved for summary 
disposition on the basis of its affirmative defense, submitting evidence gathered through trial and 
discovery in the Wayne circuit court case. The trial comi ruled on these motions in an opinion 
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and order issued February 25, 2005. First, the trial court denied plaintiffs' motion for 
reconsideration. The court reviewed both the transcripts of the proceedings in Wayne circuit 
court and also that court's November 12, 2004 order declining to rule whether the no-fault claim 
was in some respects fraudulent. The comi ruled that the Wayne judge reached no definitive 
conclusion on the issue. So, plaintiffs' failed to demonstrate palpable error. MCR 2. l l 9(F)(3). 

With respect to defendant's motion for summary disposition brought under MCR 
2. I 16(C)(8) and (C)( 10), the trial comi recognized that defendant did not attack the validity of 
plaintiffs' claim for underinsurance benefits but rather asserted a once valid claim no longer 
existed. "An affirmative defense ... accepts the plaintiffs allegation as trne and even admits the 
establishment of the plaintiffs prima facie case, but ... denies that the plaintiff is entitled to 
recover on the claim for some reason not disclosed in the plaintiffs pleadings." Stanke v State 
Farm Mut Auto Ins Co, 200 Mich App 307,312; 503 NW2d 758 (1993). Accordingly, the trial 
court correctly determined that defendant's motion could properly be analyzed under MCR 
2.116(C)(JO). Ultimately, the trial comi determined on the basis of the evidence submitted by 
the parties that reasonable factfinders could only conclude that plaintiffs misrepresented material 
facts regarding the claim for attendant care benefits, and granted defendant's motion. 

We review de novo a trial court's decision on a motion for summary disposition to 
determine if the moving party is entitled to judgment as a matter of law. Maiden v Rozwood, 461 
Mich 109, 118; 597 NW2d 817 (1999). A motion brought under MCR 2.116(C)(l0) tests the 
factual sufficiency of a claim and must be supported by affidavits, depositions, admissions, or 
other documentary evidence. MCR 2.116(G)(3)(b); Maiden, supra at 120. Like the trial comi, 
we must view the substantively admissible evidence submitted at the time of the motion in the 
light most favorable to the party opposing the motion. Id. at 120-121. If the moving party 
fulfills its initial burden, the party opposing the motion then must demonstrate with evidentiary 
materials that a genuine and material issue of disputed fact exists, and may not rest upon mere 
allegations or denials in the pleadings. MCR 2.l 16(G)(4); Quinto v Cross & Peters Co, 451 
Mich 358, 362; 547 NW2d 314 (1996). Granting summary disposition is proper under MCR 
2. ! l 6(C)(l 0) "if there is no genuine issue regarding any material fact and the moving party is 
entitled to judgment as a matter of law." West v Gen Motors Corp, 469 Mich 177, 183; 665 
NW2d 468 (2003). "A genuine issue of material fact exists when the record, giving the benefit 
of reasonable doubt to the opposing party, leaves open an issue upon which reasonable minds 
might differ." Id. 

Plaintiffs argue that the trial court erred because genuine and material issues of disputed 
fact remain for trial. We disagree. 

First, we reject plaintiffs' argument that the October 22, 2004 directed verdict order 
barred defendant's affirmative defense on the basis of res judicata for the reason the issue was 
never decided in the no-fault case. Further, by this opinion we have vacated that order. 

Next, we reject plaintiffs' argument that defendant must satisfy a burden of proof higher 
than the preponderance of the evidence because fraud is alleged. See lvfina v General Star 
Indemnity Co, 218 Mich App 678, 685; 555 NW2d 1 (1996), rev'cl in part on other grounds 455 
Mich 866; 568 NW2d 80 (1997). To void an insurance policy on the basis of intentional 
misrepresentation of a material fact, "an insurer must show that(!) the misrepresentation was 
material, (2) that it was false, (3) that the insured knew that it was false at the time it was made 
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or that it was made recklessly, without any knowledge of its trnth, and (4) that the insured made 
the material misrepresentation with the intention that the insurer would act upon it." Id. at 686. 
"A statement is material if it is reasonably relevant to the insurer's investigation of a claim." Id. 

In essence, plaintiffs contend that viewing the evidence submitted to the trial court in the 
light most favorable to them, Kristin Stoops was unaware of the fraud being perpetrated behind 
her back by her husband Joseph Stoops, who did not want checks to be written on his wife's 
personal checking account because it was really his business account. Thus, plaintiffs argue, 
there is no evidence Kristin Stoops ever knowingly made a false representation to defendant. 
Plaintiffs also argue that defendant did not rely, nor was it harmed any false representation. 
According to plaintiffs, based on Baker's and their testimony, Baker provided services that 
plaintiffs paid for, albeit in a convoluted, non-business-like manner. For the trial court to 
conclude otherwise, plaintiffs asse1t, it must have engaged in fact finding based on weighting 
credibility. Thus, plaintiffs argue the trial comt must be reversed. 

Plaintiffs correctly note that a trial comt may not make findings of fact or weigh 
credibility in deciding a motion for summary disposition. Skinner v Square D Co, 445 Mich 153, 
161; 516 NW2d 475 (1994). Moreover, this Court will liberally find the existence ofa genuine 
issue of material fact. Lash v Allstate Ins Co, 210 Mich App 98, 101; 532 NW2d 869 (1995). 
But, plaintiffs' argument misses the mark. First, the issue in this case is not whether Baker 
provided services to Kristin Stoops, nor whether the Stoops paid for Baker's services, nor even 
whether defendant paid for no-fault benefits to which Kristin Stoops was not entitled. Those 
were issues resolved in the Wayne circuit comt case. Second, the material question in this case 
is whether any "insured" under defendant's business auto insurance policy, either Kristen Stoops 
or Joseph Stoops, "at any time, intentionally conceal[ed] or misrepresent[ed] a material fact 
concerning ... [a] claim" under the policy. The plain language of this policy condition does not 
require that defendant have actually paid a fraudulent claim. See J'vlina, supra at 686. The issue 
then on defendant's motion for summary disposition on its affirmative defense is whether 
defendant produced admissible evidence from which reasonable minds could only conclude that 
the answer to the above question is "yes." If so, the policy condition must be enforced as 
written. See Rory v Continental Ins Co, 4 73 Mich 457, 461; 703 NW2d 23 (2005) (''[U]nless a 
contract provision violates law or one of the traditional defenses to the enforceability of a 
contract applies, a comt must construe and apply unambiguous contract provisions as written."); 
See, also, Cohen v Auto Club Ins Ass'n, 463 Mich 525, 531-532; 620 NW2d 840 (2001) 
(uninsured-motorist coverage is neither required by statute, nor contrary to the no-fault act). 

Here, it is undisputed that Kristin Stoops submitted copies of checks to defendant as 
evidence of payment for attendant care services. It is also undisputed that the checks were drawn 
on a personal checking account in Kristin Stoops name and never cleared the bank on which they 
were drawn. Accepting plaintiffs' story about the checks as being true, the checks were still 
false evidence of payment for the alleged attendant care expenses. From Kristin Stoops own 
deposition testimony, it is clear that at some point she knew these checks were false evidence. 
Further, from plaintiff Joseph Stoops own testimony, he at all times knew the checks were false 
evidence. Yet, both plaintiffs concealed the trnth about the checks from defendant until 
confronted with bank records to the contrary at their depositions. Moreover, Joseph Stoops 
admitted that he manufactured false evidence of the alleged cash payment for attendant care 
benefits in the form of purported 2001 receipts. From this admissible evidence reasonable minds 

-15-



Stoops v Farm Bureau Ins Co

209a

R
E

C
E

IV
E

D
 by M

SC
 10/2/2019 7:50:13 PM

could not differ, even when viewing the evidence in the light most favorable to plaintiffs, that 
plaintiffs intentionally concealed or misrepresented material facts regarding a claim under 
defendant's business auto insurance policy. Thus, reasonable minds could only conclude that the 
general policy condition regarding concealment or misrepresentation voided the policy's 
underinsurance coverage. West, supra at 183; Cohen, supra at 532. Consequently, the trial court 
properly granted defendant summary disposition under MCR 2.1 I 6(C)(I 0). 

Ill. Conclusion 

With respect to Docket No. 260454, we vacate the directed verdict order of October 22, 
2004. We reverse the award of attorney fees to plaintiff and affirm the award of attorney fees to 
defendant; we remand for entry of an amended judgment in accordance with this opinion. We do 
not retain jurisdiction. 

We affirm in Docket No. 261917. 
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STATE OF MICHIGAN 

COURT OF APPEALS 

TAMIRA JONES, 

Plaintiff-Appellee, 

V 

AUTO CLUB GROUP INSURANCE 
ASSOCIATION, 

Defendant-Appellant. 

Before: Zahra, P.J., and Cavanagh and Owens, JJ 

PERCIBUAM. 

UNPUBLISHED 
August 23, 2005 

No. 261089 
Wayne Circuit Court 
LCNo. 03-310745 

Defendant appeals by leave granted from the circuit court's order granting plaintiff partial 
summary disposition. We reverse and remand. This appeal is being decided without oral 
argument pursuant to MCR 7.214(E). 

Plaintif( a pedestrian, was struck and injured by an automobile whose driver has never 
been identified. Plaintiff had a no-fault insurance policy with defendant which provided both no
fault personal protection insurance (PIP) coverage and uninsured-motorist coverage. 

Plaintiff submitted a claim for PIP benefits after the accident. Defendant provided 
benefits, but later concluded that plaintiff had made several material misrepresentations in 
connection with her claim, involving her address, employment, health insurance, and the extent 
of the attendant care service her sister was providing. Plaintiff subsequently submitted a claim 
for uninsured-motorist benefits. Defendant cited a concealment or fraud clause in the insurance 
policy, and denied the claim on the basis of the alleged misrepresentations made in connection 
with the PIP claim. 

Plaintiff filed suit alleging breach of contract. Defendant responded that plaintiffs 
misrepresentations in connection with her PIP claim voided the uninsured-motorist coverage. 
Plaintiff moved for partial summary disposition pursuant to MCR 2. l l 6(C)(9) on the ground that 

1 The truth of these allegations was not determined below, and does not bear on our analysis. 
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no misrepresentations connected with her claim for PIP benefits afforded a basis for denying 
benefits in connection with the claim for uninsured-motorist benefits. The trial couti granted 
plaintiffs motion, but stayed proceedings pending defendant's appeal. 

Interpretation of an insurance contract poses a question of law subject to review de novo. 
Henderson v Stale Farm Fire & Casualty Co, 460 Mich 348, 353; 596 NW2d 190 (1999). 
"[C]overage under a policy is lost if any exclusion within the policy applies to an insured's 
patiicular claims." Auto-Owners Ins Co v Churchman, 440 Mich 560, 567; 489 NW2d 431 
(1992). 

This case concerns the following provision: 

This entire Policy is void if an insured person has intentionally concealed 
or misrepresented any material fact or circumstance relating to: 

a. this insurance; 

b. the Application for it. 

We do not provide coverage for any insured person if an insured person 
has intentionally concealed or misrepresented any material fact or 
circumstance relating to a claim for which coverage is sought under this 
Policy. [Bold in original.] 

A fraud and concealment provision can void uninsured-motorist coverage where the 
fraud or concealment took place in connection with a claim for no-fault PIP benefits under the 
policy. Cohen v Auto Club Ins Ass'n, 463 Mich 525, 526-527, 532; 620 NW2d 840 (2001). In 
the instant case, the trial comi acknowledged Cohen, supra, but noted that the language in the 
two policies differed somewhat, and concluded that Cohen, supra, was not controlling. The 
provision in Cohen, supra, read as follows: 

This entire Policy is void if an insured person has intentionally concealed 
or misrepresented any material fact or circumstances relating to: 

a. this insurance; 

b. the Application for it; 

c. or any claim made under it. [Cohen, supra at 527 (internal quotations 
marks omitted).] 

The trial court emphasized that the prov1s1on in the instant policy says "under this 
policy," apparently in contrast to the reference in Cohen, supra, to the insurance in general or 
any clam made under it. The trial cou1i concluded, "when [plaintiffj made her [uninsured
motorist] claim, that's not under this policy, and that's the problem." 

We reverse and remand. We conclude that the operative words in this case are 
indistinguishable from the operative words in Cohen, supra, and that the decision in that case is 
controlling. Plaintiffs argument that the exclusion in the instant policy applies to only the 
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specific claim in connection with which the misrepresentations were offered is strained. The 
language refers to misrepresentations ·'relating to a claim for which coverage is sought under this 
Policy" ( emphasis added). Had the exclusion referred to "the claim," instead of "a claim," 
plaintiffs argument would have merit. But the choice of the indefinite article cannot be ignored. 
See Hagerman v Gencorp Automotive, 457 Mich 720, 728-729; 579 NW2d 34 7 (1998) ("the" 
refers to a specific object, while "a" means "one" or "any"). By use of the indefinite article, the 
contract affords defendant the broadest protections in response to any material misrepresentation 
or omission in connection with any claim under the policy. 

As was the case in Cohen, supra, this case concerns not statutorily mandated no-fault 
provisions, but optional uninsured-motorist coverage. Accordingly, we determine that the 
exclusion in question applies fully to plaintiffs uninsured-motorist claim, without concerning 
ourselves with its applicability to a no-fault claim. See Cohen, supra at 532. 

Reversed and remanded for fmther proceedings consistent with this opinion. We do not 
retain jurisdiction. 
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Isl Brian K. Zahra 
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BENCHED FILED DEPOSITION OF HEATHER MCKIE AND RACHAEL 
RATZ 

MT SUMMARY DISPOSITION 

HELD 

GRANTED 
-

MEDIATION STATUS REPORT 

$20.00 

$10.00 

$10.00 

$20.00 

lai2s,1s MOTION TO APPROVE SETTLEMENT CANCELLED 9/14/15 2:00 P 
; 

[9/3/15 

jg,3/1'5" 
19/3/15 
1---.-
[9/3115 

I : : 
! 

LOG: 307 . 
MOTION FOR APPROVAL OF PROPOSED SETTLEMENT AND PROOF OF 
SERVICE 

DEF 1 

DEF 2 

DEF 3 

RECEIVABLE MOTION FEE-COUNTY 

RECEIVABLE MOTION FEE-STATE 

PAYMENT 

RECEIPT NUMBER: SJCVL.0003980 

METHOD: CHECK $20.00 

$20.00 

$10.00 

$10.00 

$20.00 

Public 
8/14/2018 

1:18:05 PM 
Page: 4 of 10 

kaw 

kaw 

d3s 

d3s 

d3s 
d3s 

d3s 

d3s 

d3s 

d3s 

d3s 

d3s 

d1m 

d3s 

kaw 

d3s 
d3s 

d3s 

d3s 

d3s 

--

7/9/15 

719115 

; -- -- ----------

7/14115! 
----"- -

7130115; 

8/7115 
817115 

817115[ 

817115 

817/15 

8/7/15 

8113115: 

8117115 

8117/15 

8125/15 

8126/15: 

913115; 
913/15 

9/3/15 

913115 

913/15 
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STATE OF MICHIGAN CASE ID 
REGISTER 14-000260-CK 

BERRIEN COUNTY OF 
TRIAL COURT ACTIONS C/BCV/S 

l_ .. ·~-ctivity_Date] . ----- ·: .. ;.·--.- ·-. ·-·- - ·- - ·------------ ·s-··"··'"------Acuv;ty __ --- ___ : _____ - __ _ 

1913/15 NOTICE OF HEARING AND PROOF OF SERVICE 
! ---"-·--------- ---~-- ----- -. - ----. --------- --~------·---- -~-'------- --·------ ---- --·------- - - ----· --- -- - ' 
19/10/15 MOTION 9/14/15 2:00 PM 

I CANCELLED 

[ .·......... ~[):()U~NED WITHOUT A[)AT_E___. ······ _ _ __ 

!9/10/15 MOTION TO APPROVE SETTLEMENT 

! LOG: 307 

19,1,1,15- • - · N-ol'rcE oF HEARING RE NoricEAND PRooi' oi'sERvicE 
l-
[10/5/15 

11oi23i1s 

[ _ --
11/7/16 

I - -
[1/12/16 

I 

MOTION 10/12/15 2:00 PM 

CANCELLED 

ADJOURNED WITHOUT A DATE 

NOTICE OF INDEPENDENT MEDICAL EXAMINATION OF JUSTIN 
FORTSON AND PROOF OF SERVICE 

PTF 1 

TELEPHONE CONFERENCE 989·793·8300 CHASNIS / 269-
330·5712 KRUEGER 

SETTLEMENT CONFERENCE 1/25/16 9:30 AM 

CANCELLED 

ADJOURNED WITHOUT A DATE 

as a result of the telephone conference on 01-12-16 

CANCELLED 10/12/15 2:00 P 

SET 1/12/16 10:30 A 

[1112116 
••••---~-T~---·- --- a. >--•-•---"•-• •• • --• '•·--••••~--,--------------- --

11112116 

I 
L 
!1/12/16 

i 

JURY TRIAL 3/4/16 8:30 AM 

CANCELLED 

ADJOURNED WITHOUT A DATE 

as a result of the telephone conference on 01-12-16 

JURY TRIAL 3/3/16 8:30 AM 

CANCELLED 

ADJOURNED WITHOUT A DATE 

as a result of the telephone conference on 01-12-16 

JURY TRIAL 3/2/16 8:30 AM 

CANCELLED 

ADJOURNED WITHOUT A DATE 

I as a result of the telephone conference on 01-12-16 1------------- ----~~--,-- ----------------~--- -------------

1

1/12/16 JURY TRIAL 3/1/16 8:30AM 

CANCELLED 

I 
ADJOURNED WITHOUT A DATE 

as a result of the telephone conference on 01-12-16 
f 1112116 -- JURYTRIAL-2-/26/.168:30AM ···················· ··-·---·---

! 

I 
i1112iis 
! 

!1112116 

CANCELLED 

ADJOURNED WITHOUT A DATE 

as a result of the telephone conference on 01-12-16 

JURY TRIAL 2/25/16 8:30 AM 

CANCELLED 

ADJOURNED WITHOUT A DATE 

as a result of the telephone conference on 01-12-16 
-~-- ···-"·· •••• ""''__________ "d' -------.--------

JURY TRIAL 2/24/16 8:30 AM 

CANCELLED 

I User 

Public 
8/14/2018 

1:18:05 PM 
Page: 5 of 10 

T~ntry Oate-

d3s 9/3/15 

kaw 9/10/15: 

kaw 9/10/15 

d3S 9/14/15 ! 
kaw · ··· 101s11s! 

d3s 10/23/15 

kaw 117/16 

kaw 1/12/16, 

kaw 1/12/16 

kaw 1/12/16 

kaw 1/12/16 

kaw 1/12/16 

kaw 1/12/16, 

kaw 1/12/16' 

kaw 1/12/16! 
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STATE OF MICHIGAN 
REGISTER 

BERRIEN COUNTY OF 
TRIAL COURT ACTIONS 

L~ctiVity Date 

, 1/12/16 

ADJOURNED WITHOUT A DATE 

as a result of the telephone conference on 01-12-16 

JURY TRIAL 2/23/16 8:30 AM 

CANCELLED 

ADJOURNED WITHOUT A DATE 

as a result of the telephone conference on 01-12-16 l •------·-•-••••-"-""""--"'r• --r ·- can_, - •--•-~~-·--·--·-·---·-

i 1/12/16 

! 
TELEPHONE CONFERENCE 1/12/16 10:30 AM 

HELD 
1-----------

CASE ID Public 
14-000260-CK 8/14/2018 

1:18:05 PM 
C/BCV/S Page: 6 of 10 

Entry Date 

kaw 1/12/16 

kaw 1/12/16' 

: 1/21/16 SETTLEMENT CONFERENCE 

JURY TRIAL 4 DAY 

SET 5/2/16 3:30 P kaw 1/21/16' 

1/21/16 ! 1/21/16 

11/21/16 

I 
11/21/16 

i 1/21/16 

!1,21116 

! 1/21/16 

f 1/21/16 

I 
1~21/16 

1

1/21/16 -

, 1/21/16 

! 1/22/16 

LOC: 307 

JURY TRIAL 4 DAY 

LOC: 307 

JURY TRIAL 4 DAY 

LOG: 307 

JURY TRIAL 4 DAY 

LOG: 307 

JURY TRIAL 4 DAY 

LOG: 307 

JURY TRIAL 4 DAY 

LOG: 307 

JURY TRIAL 4 DAY 

LOG: 307 ~------~-- -- __ ,_, ___ _ 

JURY TRIAL 4 DAY 

LOG: 307 

STIPULATION AND ORDER TO ADJOURN TRIAL AND SETTLEMENT 
CONFERENCE 

ORDER NOTICE OF HEARING WITH CERTIFICATE OF SERVICE 

NOTICE OF HEARING POM 

PTF 1 

DEF 1 

DEF2 

CANCELLED 6/14/16 8:30 A 

CANCELLED 6/15/16 8:30 A 

CANCELLED 6/16/16 8:30 A 

-- -

CANCELLED 6/17/16 8:30 A 

CANCELLED 6/21/16 8:30 A 

CANCELLED 6/22/16 8:30 A 

CANCELLED 6/23/16 8:30 A 

CANCELLED 6/24/16 8:30 A 

~-- ----·-···---·-~~-~--------
' 1/27/16 
12/3/16 ____ _ 

' i 2/10/16 

!4>29/16 
14/29/16 

!s,2,16 
' 

PROOF OF SERVICE 

NOTICE OF TAKING DEPOSITION OF DR_ KENNETH ADAMS AND PROOF 
OF SERVIC.,E, ______ ·------------ __ _ _ _ ____ _ 
NOTICE OF TAKING DEPOSITION RE NOTICE OF TAKING DEPOSITION 
OF DR. KENNETH ADAMS WITH PROOF OF SERVICE 

PROOF OF SERVICE 

SUBPOENA UPON MEREDITH VALKO 

DEF 1 

SETTLEMENT CONFERENCE 

LOG: 307 

PTF 1 

DEF 1 

CANCELLED 6/20/16 10:00 A 

kaw 

kaw 

kaw 

kaw 

kaw 

kaw 

kaw 

kaw 

d3s 

d3s 

kaw 

-". ""'--· --~--------

d1m 
-------·-~----

d3s 

d3s 

d3s 

d3s 

kaw 

1/21/16' 

1/21/16 

1/21/16! 

1/21/16 

1/21/16 

1/21/16 

1/21/16! 

1/22/16' 

1/22/16 

1/22/16: 

1/27/161 
----------1 
2/4/16: 

2/12/16 

4/29/16 

4/29/16 

5/3/16 
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STATE OF MICHIGAN CASE ID 
REGISTER 14-000260-CK 

BERRIEN COUNTY OF 

TRIAL COURT ACTIONS C/BCV/S 

I Activitr DateJDEF 
2 

_ . _ AcU~ity . .. .... •. .· ·.·. 

I DEF3 

1/3/16~---::~~EMENT CONFERENCE 5/2/16:i:30 PM - -------------

15/3/16 iJRY TRl/;:i:·-6/24/16 8;0-AM - .. -·····-··--. 

' I CANCELLED 

! ADJOURNED WITHOUT A DATE 

i per agreement at settlement conference 
:-,-------~---,-~-- ----------

1513116 

15/3/16 .... 
' 

i 

I 
t· ----
!5/3/16 

I 

[5/3/16 
I 

15/3/16--

1 

1 ~~------
[5/3/16 

JURY TRIAL 6/23/16 8:30 AM 

CANCELLED 

ADJOURNED WITHOUT A DATE 

per agreement at settlement conference 

JURY TRIAL 6/22/16 8:30 AM 

CANCELLED 

ADJOURNED WITHOUT A DATE 

per agreement at settlement conference 

JURY TRIAL 6/21/16 8:30 AM 

CANCELLED 

ADJOURNED WITHOUT A DATE 

per agreement at settlement conference 

JURY TRIAL 6/17/16 8:30 AM 

CANCELLED 

ADJOURNED WITHOUT A DATE 

per agreement at settlement conference 

JURY TRIAL 6/16/16 8:30 AM 

CANCELLED 

ADJOURNED WITHOUT A DATE 

per agreement at settlement conference 

JURY TRIAL 6/15/16 8:30 AM 

CANCELLED 

ADJOURNED WITHOUT A DATE 

per agreement at settlement conference 

JURY TRIAL 6/14/16 8:30 AM 

CANCELLED 

ADJOURNED WITHOUT A DATE 

i----~----.-·- ----------~=~-,:~!~-~ment at settlement conference 

Public 
8/14/2018 

1:18:05 PM 
Page: 7 of 10 

User 

kaw 5/3/16 

kaw 5/3116 

kaw 5/3116
1 

kaw 5/3116 

kaw 5/3/16' 

kaw 5/3116' 

-----------,·-----------"- l 
kaw 5/3/16( 

kaw 513/16 

kaw 5/3/16' 

15/6/16 O_Rl)':~Ri:'.S_E_-r:1:~E__M_El'_J~-~-()l'_J~E'2_El'lC_E_______________ ----- ____ ___ __ __ d3s 

d3S 

dfl 

5/9/16\ 

5/18/16! 

6/16/16 

15/17116 PROOF OF SERVICE 

16/16/16 SETTLEMENT CONFERENCE 6/20/1610:00 AM 

CANCELLED 

OTHER 

ATTORNEYS ARE NOW INVOLVED WITH THE STATE OF Ml AND THIS SC WILL BE TOO EARLY 
TO DISCUSS WITH ALL ISSUES INVOLVED. 

\6/17/16 SETTLEMENT CONFERENCE RESCHEDULED 7/18116 11:30 A dfl 6117/16' 
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STATE OF MICHIGAN CASE ID Public 
REGISTER 14-000260-CK 8/14/2018 

BERRIEN COUNTY OF 1:18:05 PM 
TRIAL COURT ACTIONS C/BCV/S Page: 8 of 10 

User._ ....... .... _l -~n_try_ ~~~~--") 

:e,20116 

,,.,, 
7114116 

I 

NOTICE OF HEARING - SETTLEMENT CONFERENCE AND PROOF OF 
SERVICE -- - --- . -- --
SETTLEMENT CONFERENCE 7/18/1611 :30 AM 

RESCHEDULED TO: 7128116 10:00 AM 

OTHER 

ATTORNEY REQUESTING MOVE TO JULY 28, 2016 

11114n6 . --~;;T~;~EN~~:NFE~E~cE _________ _ 

17114116 

I 

SCHEDULING CONFERENCE 

LOG: 307 
i-·--·-

1

7118116 MOTION FOR RECONSIDERATION PURUSANT TO MGR 2.119(F) AND 
PROOF OF SERVICE 

SET 7/28/16 10:00 A 

SET 7128/16 10:00 A 

----
$20.00 

d3s 

dfl 

dfl 

dfl 

d3s 
d3s 

17/18116 - - ·-· - ~~~IVABLE-MOTION FEE-COUNTY $10.00 d3s 
1,---------- ------. --- - -- --

i 7118116 RECEIVABLE MOTION FEE-STATE $10.00 d3s 
i·-------- --·-----·-----· ----·---- -·----·- -·--·- . . ------·--·----- - ---·-·-------- -- --- ----·-- -- ··---·--- ---- -·---- --· 
17118116 PAYMENT $20.00 d3s 

17118/16 

RECEIPT NUMBER: SJCVL.0004783 

METHOD: CHECK $20.00 

BRIEF FILED WITH PROOF OF SERVICE AND NOTICE OF HEARING WITH 
PROOF OF SERVICE 

PTF 1 

1

1

1,26116 REsPoNsE TO PLTFsMoi'io1,iFoR-REcoNs1DERAT10N AND PROOF 
OF SERVICE 

DEF 1 

DEF2 
I 
L---·-·--- __ l:l_EI'."_:_ ________ ~-~---------.--------------- ------------------·- ----
11126116 

I 
18/18/16 

i 

BRIEF FILED AND PROOF OF SERVICE 

DEF1 

DEF2 

DEF3 

MT SUMMARY DISPOSITION 8117115 2:45 PM 

RESCHEDULED TO: 9/1911611 :00 AM 

REQUESTED BY PLAINTIFF/ATTORNEY 

la/18116 - MT SUMMARY DISPOSITION 
: 

la,22116 - - -~~~~r-FOR-SUMMARYDISPOSITION (RENEWED) 

I PTF 1 

18122116 RECEIVABLE MOTION FEE-COUNTY 

l8122116 -- ···· RECEIVABLE MOTION FEE-::-STATE ___ _ 

lai2211i; ·-···· PAYMENT . ---- ---------

' I RECEIPT NUMBER: SJCLK.0004865 

I
I 

METHOD: CHECK $20.00 
I···- .. --------------------------
18122/16 NOTICE OF HEARING 

i PTF 1 

SET9119116 11:00A 

$20.00 

$10.00 

$10.00 
---------~--

$20.00 

d3s 

d3s 

d3s 

dfl 

dfl 

d1m 
d1m 

d1m 

d1m 

d1m 

d1m 

---- - ···1 

6122/16 

7114/161 

7114/161 

7/14/16 

7118/16 
7/18/16' 

7/18/16 

7/18/161 

7/18116! 

7/18116 

7/26116 

71261161 

8/18116 

8/181161 

8/22/161 
8/22/16 

8/22/16 

8/22/16 

8/22/16 
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STATE OF MICHIGAN CASE ID Public 
REGISTER 14-000260-CK 8/14/2018 

BERRIEN COUNTY OF 1:18:05 PM 
TRIAL COURT ACTIONS C/BCV/S Page: 9 of 10 

1~2~~~1)'Datej:~:~F OF SERVICE 

Activitr,,, .. I User ! ... Entry _D~!e 

d1m 8122116 

1919/16 MOTION FOR SUMMARY DISPOSITIONRESPONSETOPLTFRENEWED -----
1 MOTION FOR SUMMARY DISP, BRIEF IN SUPPORT, AND REQUEST FOR 

$20.00 d3s 
d3s 

919116 
919/161 

I SUMMARY DISP. IN FAVOR OF DEFT/COUNTER 
I 

DEF 1 

DEF2 

DEF3 
f,._,- ----------- -
1919116 RECEIVABLE MOTION FEE-COUNTY 

!919116 

i9/9/16 

~/9/1~-
9119116 

10111116 

RECEIVABLE MOTION FEE-STATE 

PAYMENT 

RECEIPT NUMBER: SJCVL.0004966 

METHOD: CHECK $20.00 
·-- ·-

NOTICE OF HEARING AND PROOF OF SERVICE -- - '" ______ ,, ___________ "·--------------,-------" -- --

MT SUMMARY DISPOSITION COURT TO ISSUE NOTICE OF ARGUMENT 

HELD 

RESPONSE TO SUPPLEMENTAL RESPONSE TO MEEMIC INS CO 
RENEWED MOTION FOR SUMMARY DISPOSITION, BRIEF IN SUPPORT 

1 WIPROOF OF SERVICE 

I DEF 1 

DEF3 

$10.00 

$10.00 

$20.00 

d3S 
- - -- ... -- ------

d3S 

d3S 

d3s 

dim 

9191161 _________ , 
9/9116! 

9191161 

919116 

1014116 

d3s 10111116: 

I
I DEF2 

, .. '··---~-·-~-----------·-,.··-------------~------,----"'~~--------------~----------~---------------,------------------ ------- - -,---------------' 

: 10119116 BRIEF FILED SUPPLEMENT TO PLTF/COUNTER DEFT MEEMIC INS CO 
RENEWED MOTION FOR SUMMARY DISPOSITION PURSUANT TO MCR 
2.116(C)(10) AND PROOF OF SERVICE 

PTF 1 

I 1212's115'' ·-·M6i'ioN /ORAL ARGUMENT·-· 

I LOC: 316 
l ,-,----·····-· ... ···-- "··------------ ----- ., I 12129116 ORDER NOTICE OF CONTINUED ORAL ARGUMENT WITH PROOF OF 

SERVICE 

12113117 

i 

I 
!317117 
l ______ , ____ _ 

13114117 

·--- "- ''"--··--·----·---"""·-·~·-' --·--·---
MOTION FOR SUMMARY DISPOSITIONS· PL TF'S MOTION GRANTED I 
ATTY KRUEGER TO PREPARE ORDER 2113117 11:00 AM 

HELD 

NOTICE OF PRESENTMENT· 7 DAY AND PROOF OF SERVICE 

ORDER GRANTING PLTF MEEMIC INS CO RENEWED MOTION FOR 
SUMMARY DISP AND DENYING DEFTS MOTION FOR SUMMARY 
DISPOSITION 

PTF 1 

DEF 1 

I DEF2 

j --~------·~---- -····~=~-?~" ·-----··-·· 
It~~;;; ~~~s~:Li~J~~~FIED COPIES 

i3/22/17 PAYMENT 

i RECEIPT NUMBER: SJCVL.0005506 

i 
[3122117 

i 3129117 

METHOD: CHECK $18.00 

RECEIVABLE COPIES CIRCUIT COURT 

CLAIM OF APPEAL 

d3S 10119116' 

------------------ -- --------------------- - --------' 
SET 2113117 11:00 A 

$10.00 

$18.00 

$8.00 

$25.00 

dfl 12128116' 

-

d3S 12/29/16 

fellows101 

d3s 

d3s 
d3S 

fellowsl01 

d3S 

d3s 

d3s 

d3s 
d3s 

6/13117 

3/7117' 

3115117 
3/29117 

3121117' 

3/221171 

3/22117 

3122117 

3129117 
3129117 
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STATE OF MICHIGAN 
REGISTER 

BERRIEN COUNTY OF 
TRIAL COURT ACTIONS 

[;cUvlty.D~~~]~-- ·---- -~~=~=- ....... _ Actlvllt 
• DEF 1 

DEF 2 

DEF 3 

13/29/17 .... RECEIVABLE APPEALS FROM CIRCUIT COURT 

13/29/17 

I 
i METHOD: CHECK $25.00 

PAYMENT 

RECEIPT NUMBER: SJCVL.0005531 

CASE ID 
14-000260-CK 

C/BCV/S 

$25.00 

$25.00 

User 

Public 
8/14/2018 

1:18:05 PM 
Page: 10 of 10 

d3s 

d3s 

En~':Y.P~te 

3/29/17 

3/29/17 

L----------------- ..•.......••...... •••••·•---••·-····•····•·····---.•--····---······-·-··· ··---------···----------·-•••-----·- ............... • 
!3130/17 ORDER REGARDING TRANSMISSION OF EXHIBITS ON APPEAL 

[4/25/17 NOTJCEOFFILINGOF TRANSCRIPT AND AFFIDAVIT OF MAILING. 

14/25/17 ... . . REPORTER/RECORDER CERTIFICATE OF ORDERIG OF TRANSCRIPT . 

1-······-·----- ON APPEAL······.. . .. · ...... · .........•... -. ... -.. --·-····-············--··········-··-
!4/25/17 TRANSCRIPT OF MOTION FOR SUMMARY DISPOSITION DATED 3/13/17 

f 4/25/17 

14/25/17 . . 

16/12/17 

I 
' 

17/18/17 

j7i18/17 -

•----•••••-•-•-------~-- ----·· ··-·-T··- ,._ ' •-- 0 

TRANSCRIPT OF MOTION FOR SUMMARY DISPOSITION DATED 8/17/15 

TRANSCRIPT OF MOTION FOR SUMMARY DISPOSITION DATED 9/19/16 

BRIEF FILED IN THE COURT OF APPEALS DEFT/COUNTER PL TFS BRIEF 
ON APPEAL WITH PROOF OF SERVICE 

DEF 1 

DEF 2 

DEF 3 
~ -- ____ "_, ____ --------,---

RECORD PRODUCTION CHECKLIST FOR COURT OF APPEALS 

COMPLETE FILE SENT TO COURT OF APPEALS· GRAND RAPIDS 

'!5/30/18 OPINION AND ORDER (FROM APPELLATE COURT) REVERSED AND 
REMAND FOR FUTHER PROCEEDINGS 

is/30/18 ·-···-·OPINION.Atlio ORDER (FROM APPELLATE COURT) FROM DISSENTING 

17/16/18 ____ ... ~~~~~-~~~tR~ciuRT-OFAPPEALS. MOTION FOR RECONSIDERATION-··· 

I ------· IS DENIED ·······--·-----------···· 

m---··--·--·,---------·~ 
d3S 

---~-----------.- --
d3S 

d3S 

d3S 

d3s 

d3s 

d3s 

d3s 

d3S 

d3S 

d3s 

d3S 

4/25/17 

4/25/17 

4/25/17 

4/25/17' 

4/25/17 

6/12/17 

7/18/17 

7/18/17 

6/1/18 

6/1/18 

7/18/18i 
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Case Search 

Home -.-Cases, Opinions & Orders 

Case Search 
Case Docket Number Search Results - 337728 

Appellate Docket Sheet 
COA Case Number: 337728 

MEEMIC INSURANCE COMPANY V LOUISE M FORTSON 

1 

2 

3 

4 

MEEMJC INSURANCE COMPANY 
Oral Argument: Y Timely: Y 

FORTSON LOUISE M 
Oral Argument: Y Timely: Y 

FORTSON JUSTIN 

FORTSON RICHARD A INDIVIDUALLY/CONSERVATOR 

COA Status: Case Concluded; File Open 

03/29/2017 1 Claim of Appeal - Civil 

Proof of Service Date: 03/28/2017 

Jurisdictional Checklist: Y 

Register of Actions: Y 

Attorney: 30709 - HARRISON JOSEPH S 

03/14/2017 2 Order Appealed From 

From: BERRIEN CIRCUIT COURT 

Case Number: 2014-000260-CK 

Trial Court Judge: 38669 DONAHUE JOHN M 

Nature of Case: 

Summary Disposition Granted 

03/29/2017 3 Transcript Requested By Atty Or Party 

Date: 03/27/2017 

Timely; Y 

Reporter: 3000 • REPORTER UNKNOWN 

PL-CD-AE 

DF-CP-AT 

zz 

DF-CP-AT 

Filed By Attorney; 30709 - HARRISON JOSEPHS 

Hearings: 

08/17/2015 

09/19/2016 

02/13/2017 

04/04/2017 4 Appearance - Appellee 

Date: 03/31/2017 

For Party: 1 MEEMIC INSURANCE COMPANY PL-CD·AE 

Attorney: 35475 - KRETER MARKE 

04/14/2017 5 Invol Dismissal Warning - No Steno Cert 

Attorney: 30709 - HARRISON JOSEPH S 

Due Date: 05/05/2017 

04/19/2017 6 Docketing Statement MCR 7.204H 

For Party: 2 FORTSON LOUISE M DF-CP-AT 

Proof of Service Date: 04/18/2017 

RET 

RET 

co 

SAM 

SAM 

Page 1 of3 

(35475) KRETER MARK E 

(30709) HARRISON JOSEPH S 

(36578) CHASNIS ROBERT J 

·-------------

http://courts.mi.gov/opinions _orders/case_ search/Pages/default.aspx?Search Type= 1 &Case... 8/22/2018 
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Case Search 

Filed By Attorney: 30709 - HARRISON JOSEPH S 

04/20/2017 7 Steno Certificate - Tr Request Received 

Date: 03/27/2017 

Reporter: 5175 - O'BRIEN TRACY L 

Hearings: 

08/17/2015 

09/19/2016 

02/13/2017 
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Order 
May 22, 2019 

158302 

MEEMIC INSURANCE COMP ANY, 

V 

P laintiff/Counterdefendant -
Appellant, 

LOUISE M. FORTSON and RICHARD A. 
FORTSON, Individually and as Conservator 
for JUSTIN FORTSON, 

Defendants/Counterplaintiffs
Appellees. 

------------------~/ 

SC: 158302 
COA: 337728 

Michigan Snpreme Conrt 
Lansing, Michigan 

Bridget M. l'vkCormack, 
Chief Justice 

David F. Viviano, 
Chief Justice Pro Tern 

Stephen J. i\farkman 
Brian K. Zahra 

Richard H. Bernstein 
Elizabeth T. Clement 
Megan K. Cavanagh, 

Justices 

Berrien CC: 2014-000260-CK 

On order of the Comt, the application for leave to appeal the May 29, 2018 
judgment of the Court of Appeals is considered, and it is GRANTED. The time allowed 
for oral argument shall be 20 minutes for each side. MCR 7.314(B)(l). 

Persons or groups interested in the determination of the issues presented in this 
case may move the Court for permission to file briefs amicus curiae. 

d0515 

l, Larry S. Royster, Clerk of the Michigan Supreme Com1, ce,1ify that the 
foregoing is a true and complete copy of the order entered at the direction of the Court. 

May 22, 2019 

Clerk 



 

 
 

 

 
 

 
 
 

 
  

 
  
 
  

  
 

 
 
  
 

 
 

 
 
  
 

 
 

 
 

 
 

 

 

 

S T A T E  O F  M I C H I G A N

C O U R T  O F  A P P E A L S 
  

AURELIOUS ALSTON and JULIA ALSTON, UNPUBLISHED 
December 20, 1996 

Plaintiffs-Appellees, 

v No. 176065 
LC No. 91-005873-NM 

FLINT EMERGENCY PHYSICIANS, P.C., 
and DR. FEDEWA, 

Defendants, 

and 

McLAREN GENERAL HOSPITAL, 

Defendant-Appellant. 

Before: Fitzgerald, P.J., and Corrigan and P.D. Houk,* JJ. 

PER CURIAM. 

In this medical malpractice action, defendant McLaren General Hospital appeals as of right from 
a jury verdict and monetary judgment in favor of plaintiffs. We affirm in part, reverse in part, and 
remand. 

Plaintiff Aurelious Alston presented at McLaren General Hospital Emergency Room on March 
18, 1990, with complaints of pain in his elbow. He was examined by Dr. Fedewa, the emergency 
physician on duty. Dr. Fedewa was a resident in training, in her third year of an emergency residency 
program. Dr. Fedewa sought a consultation with the hospital’s orthopedic department. Dr. Keller, a 
first-year general surgical resident undertaking a rotation in the orthopedic department, examined Mr. 
Alston. Dr. Keller then discussed Mr. Alston’s condition with the senior orthopedic resident and the 
orthopedic surgeon on call. The surgeon on call formulated a discharge plan for Mr. Alston, which was 
related by Dr. Keller to Dr. Fedewa. 

* Circuit judge, sitting on the Court of Appeals by assignment.
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Mr. Alston returned to the emergency room the next day and was admitted into the hospital’s 
intensive care unit because of an infection in his right arm. The infection resulted in the amputation of 
Mr. Alston’s right arm. 

Plaintiffs filed this medical malpractice action against Flint Emergency Physicians, P.C., Dr. 
Fedewa, and McLaren Hospital. Following a hearing on defendant’s motion for summary disposition, 
the trial court determined that Dr. Kwiatowski could not testify to the local standard of care of 
emergency room residents and, therefore, dismissed the action against Dr. Fedewa and her employer, 
Flint Emergency Physicians, P.C. The court held, however, that Dr. Kwiatowski’s testimony as it 
related to the operation of an emergency room was admissible. The court’s ruling limited Dr. 
Kwiatowski’s testimony to the standard of care with respect to the operation of an emergency 
department. 

Using a special verdict form, the jury found that the hospital was negligent in its treatment of Mr. 
Alston and that the hospital’s negligence was the proximate cause of Mr. Alston’s injuries. The jury 
awarded $1,500,000 to Mr. Alston, and $500,000 to Mrs. Alston on her claim of loss of consortium. 

Defendants first claim that the trial court abused its discretion in permitting Dr. Kwiatowski, an 
emergency medicine specialist from New York, to offer expert testimony regarding the operation of an 
emergency room. We disagree. Dr. Kwiatowski testified to the judge’s satisfaction regarding his 
qualifications and familiarity with the standard of care for emergency rooms.  He testified that he was 
familiar with the standard of care applicable to emergency rooms on the basis of his own education, 
practice, and development and running of an emergency medicine residency program. Dr. Kwiatowski 
also testified that he visited many hospitals in Southeastern Michigan and has had numerous specific 
discussions with emergency room physicians in Michigan regarding standards of practice. He has also 
had ongoing exposure to the health care system in Michigan, and indicated that the standard of care in 
Flint is similar to the standard of care in New York City. Thus, the trial court did not abuse its 
discretion in finding that Dr. Kwiatowski was qualified to testify regarding the standard of care 
applicable to emergency rooms. Bahr v Harper-Grace Hospitals, 448 Mich 135, 141-142; 528 
NW2d 170 (1995); Turbin v Graesser (On Remand), 214 Mich App 215; 542 NW2d 607 (1995). 

Defendant contends, however, that because the trial court granted defendant’s motion to limit 
the proofs to the allegations in the complaint, plaintiff should not have been allowed to argue that the 
hospital itself was negligent. Defendant also maintains that a hospital may be liable only if its agents are 
liable. We disagree. 

The court instructed the jury on plaintiff’s theory of recovery: 

When I use the words professional negligence or malpractice with respect to the 
Defendant’s conduct, I mean the failure to do something which a hospital through its 
agents in an emergency room failed to do in this community, or a similar one would do, 
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or the doing of something which a hospital or its agents would not do under the same or 
similar circumstances you would find to exist in this case. 

It is for you to decide, based upon the evidence, what the ordinary hospital 
acting through its agents would do or would not do under the same or similar 
circumstances. 

First, defendant acceded to the jury instructions, which allowed the finding of fault for the “doing 
of something which a hospital or its agents would not do.” Dr. Kwiatowski’s expert testimony helped 
define the hospital’s duty. Wilson v Stillwill, 411 Mich 587, 610-611; 309 NW2d 898 (1981).  
Second, there is no indication in the record that defendant objected to the jury form, which allowed a 
finding of negligence against the hospital itself as a defendant. Finally, despite the court’s ruling that 
plaintiffs could present evidence only on the allegations in the complaint, the proofs and instructions 
placed the question of the hospital’s negligence before the jury.  When issues not raised by the pleadings 
are tried by express or implied consent of the parties, they are treated as if they had been raised by the 
pleadings. MCR 2.118(C)(1). 

Defendant next contends that the trial court abused its discretion in admitting Dr. Kwiatowski’s 
testimony regarding Dr. Fedewa, who had been dismissed from the case. A review of Dr. 
Kwiatowski’s testimony, however, reveals that Dr. Kwiatowski was not particularly critical of Dr. 
Fedewa, but rather of the chain of command which left the physicians without guidance. Dr. 
Kwiatowski’s primary criticism of defendant’s conduct was that Mr. Alston should have been admitted 
to the hospital, and no one knew who was accountable for the decision to discharge. The evidence was 
relevant in that it tended to show that the hospital did not have a clearly defined structure for final 
treatment and subsequent discharge or admission of a patient. People v VanderVliet, 444 Mich 52, 
60; 508 NW2d 114 (1993).  Contrary to defendant’s suggestion, the testimony did not attempt to 
show that the hospital was vicariously liable for Dr. Fedewa’s actions. Rather, the evidence showed 
that Dr. Fedewa conducted herself as she believed she should have. Therefore, the evidence, which 
was relevant to a material issue of whether the hospital breached a duty of care in the way it organized 
and administered the emergency room, was properly admitted. 

The trial court also properly denied defendant’s motion for partial summary disposition with 
regard to the claim of vicarious liability for the participation of Dr. Fedewa. The issue was not the 
vicarious liability of defendant, but whether defendant itself breached a duty of care in the manner in 
which it operated the emergency room. 

Next, defendant asserts that the trial court abused its discretion in allowing plaintiff to cross
examine defendant’s expert, Dr. Mangell, about Dr. Keller’s failure to wear gloves while drawing fluid 
from Mr. Alston because defendant was not on notice that such testimony might be elicited.1  Again, we 
disagree. On direct examination, Dr. Mangell testified that Dr. Keller did not breach a standard of care. 
On cross-examination, Dr. Mangell testified that emergency room physicians may not always wear 
gloves when draining or dressing a wound, but that it would be his choice that gloves be worn by 
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attending physicians. This testimony related to emergency room procedures and was relevant to the 
allegation that defendant owed a duty to establish rules and procedures to be followed in rendering care 
in the emergency room. 

Defendant next cites twelve illustrative instances in the transcript that allegedly show the 
misconduct of plaintiff’s counsel. Of the twelve, defense objections were sustained seven times. One 
objection was overruled. One question was withdrawn, and one led to a withdrawal based on 
improper recollection of prior testimony. Two of the citations refer to plaintiff’s objections to defense 
examination of the witness, and one citation is to a remark in closing argument that was not challenged.  
Nonetheless, we have reviewed the comments to which defendant objects and find that the comments 
were either proper or had no effect on the verdict. Reetz v Kinsman Marine Transit Co, 416 Mich 
97, 102-103; 330 NW2d 638 (1982). 

Defendant also argues that the trial court erroneously instructed the jury on loss of consortium. 
However, defendant did not object to the instruction and, indeed, acceded to the instructions as given. 
An appellate court is obligated to review only issues that are properly raised and preserved. People v 
Stanaway, 446 Mich 643, 694; 521 NW2d 557 (1994). Generally, an issue is not properly preserved 
if it is not raised before and addressed by the trial court. People v Grant, 445 Mich 535, 546; 520 
NW2d 123 (1994). A party waives review of jury instructions to which he accedes at trial. People v 
Taylor, 159 Mich App 468, 488; 406 NW2d 859 (1987). We decline to disregard the issue 
preservation requirement because failure to review the issue would not result in manifest injustice.  
Grant, supra at 547. 

Last, defendant maintains that the trial court erred in denying its motion for new trial or judgment 
notwithstanding the verdict or, in the alternative, motion for remittitur. The arguments raised by 
defendant with respect to the motion for new trial or JNOV have previously been addressed and do not 
warrant review. 

In deciding a motion for remittitur, the “only consideration expressly authorized by [MCR] 
2.611(E)(1)” is whether the award is supported by the evidence. Palenkas v Beaumont Hospital, 
432 Mich 527, 532; 443 NW2d 354 (1989)(emphasis in original). A trial court should also examine a 
number of other factors, “such as whether the verdict was induced by bias or prejudice,” but the inquiry 
should be limited to “objective considerations relating to the actual conduct of the trial or to the 
evidence adduced.” Id. (emphasis in original). 

Here, the judge considered the evidence and concluded that the “catastrophic event” suffered 
by Mr. Alston justified the award of damages to Mr. Alston. We agree. The trial court did not, 
however, specifically address the $500,000 award to Mrs. Alston for loss of consortium. Loss of 
consortium includes loss of conjugal fellowship, companionship, services, and all other incidents of the 
marriage relationship. Berryman v K Mart, 193 Mich App 88, 94; 483 NW2d 642 (1992). The only 
testimony regarding the damages suffered by Mrs. Alston was that of Mr. Alston, who testified that 
Mrs. Alston has to do all the cooking and vacuuming and has to bring him his clothes and assist him in 
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getting dressed. The testimony shows that Mr. Alston is distressed by having to be cared for by Mrs. 
Alston, but there is no evidence that Mrs. Alston has suffered. The record in this case simply does not 
support an award of $500.000 to Mrs. Alston. Thus, we conclude that the trial court abused its 
discretion in denying the motion. Palenkas, supra. The case is remanded to the trial court for a 
rehearing on defendant’s motion for remittitur with respect to Mrs. Alston’s claim of loss of consortium 
in light of the scant evidence presented. 

Affirmed in part, reversed in part, and remanded for further proceedings consistent with this 
opinion. Jurisdiction is not retained. 

/s/ E. Thomas Fitzgerald 
/s/ Maura D. Corrigan 
/s/ Peter D. Houk 

1 Defendant also suggests that Mr. Alston’s children and grandchildren were improperly allowed to 
testify because they were not listed on the witness list. However, plaintiff’s witness list indicates “family 
and friends.” Further, defendant failed to preserve this issue with regard to the family by raising an 
objection at trial. People v Barclay, 208 Mich App 670, 673-674; 528 W2d 842 (1995). 
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EI<itEISE 
NDERL' 

One West Mfohigan 
Battle Creek, MI 

49017 

STATE OF' MICHIGAN 
IN THE 2"d CIRCUIT COURT FOR THE COUNTY OF BERRIEN 

811 Port Street * St. Joseph, MI * 49085 
(269) 983-7111 

MEEMIC INSURANCE COMPANY, 

Plaintiff/Counter-Defendant, 

V 

LOUISE M. FORTSON, and 
RICHARD A. FORTSON, individually, and 
RICHARD A. FORTSON, as Conservator for 
JUSTIN FORTSON, 

Defendants/Counter-Plaintiffs. 

Mark E. Kreter (P35475) 
Robb S. Krueger (P66115) 
KREIS, ENDERLE, HUDGINS & BORSOS, P.C. 
Attorney for Plaintiff/Counter-Def. 
PO Box 4010 
Kalamazoo, MI 49003-4010 
(269) 324-3000 
mkreter@KreisEnderle.com 
rkrueger@KreisEnderle.com 

Case No.: 2014-260-CK 

Hon. JohnM. Donahue 

Robe1t J. Chasnis (P-36578) 
CHASNIS, DOGGER & GRJERSON, P.C. 
Attorneys for Def./Counter Plaintiffs 
155 No1th Plymouth Road (48638) 
P.O. Box 6220 
Saginaw, MI 48608-6220 
(989) 793-8300 
bchasnis@cdglaw.com 

PLAINTIFF/COUNTER-DEFENDANT MEEMIC INSURANCE COMPANY'S BIUEF 
IN SUPPORT 

Q You're 1•epresenting that you're providing 24-hour, around the clock, care to Justin? 
A. Yes. 

Q. And you're doing that truthfully and honestly? 
A. Yes. 

I. INTRODUCTION: 

Subsequent to a motor-vehicle accident involving Defendant/Counter-Plaintiff Justin 

Fortson ("Justin") that resulted in extensive injuries, Plaintiff Counter-Defendant Meemic 

Insurance Company ("Meemic") paid allowable first pm1y PIP benefits to Justin and his parents, 
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Louise M. Fortson ("Louise") and Richard A. Fortson ("Richard") (collectively, the "Fortsons"). 

Payments made by Meemic were predicated on information supplied by the F01isons, averring 

without exception that services requiring compensation were actually being performed. PIP 

benefits payable to and sought by the Fortsons included payments for Justin's purported 24/7 

care and monitoring. From approximately October 16, 2009 through the date of the Complaint, 

the Fortsons indicated to Meemic that they were providing Justin with 24/7 attendant care every 

single day. On at least one incident involving Justin's therapy, the Fortsons were told that they 

could not bill for time that he was with another party and Louise acknowledged this. 

Contrary to the Fortsons' asse1tions, and sworn statements to Meemic concerning the 

same, providing round the clock attendant care was a factual impossibility. Justin was both 

incarcerated for 233 days and pmticipating in drug rehabilitation for another 78 days. Rather 

than notify Meemic, the Fortsons perpetuated a continual fraudulent scheme wherein they were 

· paid for providing 24/7 attendant care, even when Justin was in jail or rehab. Plain language 

within the applicable insurance policy and supporting case law mandates one conclusion: the 

Fortsons' policy of insurance with Meemic is null and void; Meemic should not have any further 

responsibility towards making payments related to the treatment of Justin; and Meemic should be 

reimbursed for fraudulently obtained payments already made. 

II. FACTUAL SUIViMAHY: 

A. The Accident 

Prior to the accident occurring on September 18, 2009, Justin had numerous pre

existing health conditions, including without limitation ADD, seizures, and a chronic liver 

condition (See Exhibit A - Meemic Medical Records). Reflective of his difficulty 

concentrating, Justin's grades in school and test scores were subpar (See Exhibit B -

Academic Records). Poor decisions were also evident outside of the education context, 

Plaintiff/Counter-Defendant Meemic Insurance Company's Brief !11 Support 
Page 2 of 19 
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specifically the circumstances surrounding his accident. On September 18, 2009, while riding 

on the hood of a vehicle, Justin fell-off when the vehicle suddenly turned (See Exhibit C -

Lakeland Regional Discharge, p 1 ). Injuries resulting from the accident included a fractured 

skull, traumatic brain injury, and shoulder bruising. Id. Justin returned to his parents' home on 

October 16, 2009, where he has allegedly remained under the watch and care of his parents. 

B. Post-Accident Treatment, Incarceration and Drng Rehabilitation 

Justin's parents obtained a prescription for continuous 24/7 attendant care services that 

they represented they would provide. The Fmtsons claimed that Justin's presence at the 

Fortsons' home was uninterrupted between 2009 and the present. Louise stated under oath, that 

other then Justin's rehabilitation stint, Justin has not spent one night outside of the home (Sec 

Exhibit D - EUO Transcript of Louise Fortson, p 31). Further, Louise claimed that either 

herself or her husband Richard have spent every night with Justin, providing 24/7 attendant care. 

Id. at 3 7. Care provided Justin included supervision, assistance with his medication, and 

,, transpo1tation to medical appointments. 

Allegedly the primary reason Justin requires 24/7 care is his tendency to occasionally 

suffer seizures. Id. at 15. As described by Louise, Justin will fall down and stait jerking and 

twitching at a rate of approximately one time per day. Id at 14. At his deposition, Justin also 

leslified lhal he suffers neai· daily seizures (See Exhibit E - Deposition Transcript of Justin 

Fo1tson, p 7). Without minimizing Justin's condition, he has never been hospitalized as a result 

of his seizures and moreover the occ1mence of seizures was lessened and conh·olled through 

prescription medication. Id. Records from Dr. Robe1t Ward ("Dr. Ward"), Justin's 

neurosurgeon, are also replete with examples of Justin admitting that he either skipped or 

stopped taking his seizure medication (See Exhibit F - Medical Records from Dr. Ward). 

Plai11tiff/Co1111ter-Defendant Meemic Insumnce Company's Brief In Support 
Page 3 of 19 
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Outside of his health issues, both Justin and his mother testified as to Justin's limited 

cognitive skills and difficulties with short-term memory. Justin's most common responses to 

questions posed in his deposition were "I don't know" or "I don't remember." Id. However, 

Justin's actions outside of the presence of his parents reflect a young man with far more 

capabilities then otherwise admitted. Review of Justin's Facebook postings evidences frequent 

outings with friends and even indications that Justin had been driving (See Exhibit G - Asso1ted 

Facebook Posts). Even more recent interactions make Justin's claims concerning his cognition 

less than credulous. On January 22, 2015, Justin was the passenger in his friend's vehicle when 

it was pulled over (See Exhibit H - Berrien County Sheriff Case Report, p 2). Justin was 

intoxicated and still had the wherewithal to attempt to provide false identification to the officer. 

Id. In violation of his probation, Justin was anested and taken to Berrien County Jail. Id. 

Justin's arrest on January 22, 2015 was far from his only run-in with the law. Despite the 

alleged "vigilance" of the Fortsons, Justin managed to repeatedly get himself into significant 

legal trouble. Criminal cases against Justin included convictions for possession of a controlled 

substance (methamphetamine), possession of narcotics (heroin), and retail fraud (See Exhibit I -

Meemic Surveillance Repo1t, p 3). The above recitation of criminal activity has resulted in Justin 

going to jail on six separate occasions subsequent to the date of his injmy, including: 1) one 

day in September 2012; 2) five days in December 2012; :J) 78 days from December 2012 through 

March 2013; 4) nine days in April 2013; 5) 139 days from August 2013 through December 2013; 

and 6) one day in July of 2014. Despite purpo1tedly being with Justin 24/7, for every day since 

October 16, 2009, Louise thought that Justin had only spent one night in jail "in Cassopolis 

because he was driving his car without a driver's license, but that was a long time ago." See 

Exhibit D, p 41. 

P/aintiff!Counter-Defendant Meemic Insurance Company's Brief In Support 
Page 4 o/19 
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Many of Justin's legal problems are drug related, a problem the Fortsons tried to address 

by sending Justin to Best Drug Rehabilitation ("Best Drug") to combat his heroin addiction. 

Initially admitted on August 13, 2014, Justin would remain at Best Drug for approximately six 

weeks, until September 29, 2014 (See Exhibit J - Best Drug Rehabilitation Daily Logs). Not 

coincidently, while in the care of Best Drug, there is no indication that Justin suffered one of his 

"daily" seizures. No health issues of any import were noted in Best Drug's records. The only 

issues present in the records from Best Drug are related to Justin's poor attitude. Michelle Lamb, 

a social worker assigned to Justin, repeatedly described Justin as manipulative: 

Justin continues to manipulate within the treatment venue to get what he wants, 
including sick passes and elevator passes, he is asked about this and he finds it 
humorous. 

Justin continues to manipulate, rationalize, and justify all of his actions; often he 
adds that his behaviors are secondary to his TB!. 

With a smirk he admits that the can comprehend when someone writes to him ... 
and when asked if he manipulates situations so he does not have to do much, he 
does not deny. 

(See Exhibit K- Clinical Progress Notes). Prior to his rehab in 2014, Justin had spent another 

month at a separate rehab facility, A Forever Recovery. See Exhibit D, p 31. Justin's time at 

Best Drug, A Forever Recovery, and his previous incarceration mean that be was outside of 

his parents' presence for no less 310 clays, or over ten months since October 16, 2009. Days 

Justin was not under his parents' direct supervision are likely far greater than 310 days and 

Meemic intends to prove so with further discovery. Specifically, this calculation does not include 

the numerous references by Justin on Facebook that he is out getting new tattoos, traveling with 

his girlfriend to water parks and taking other unsupervised adventures. See Exhibit G. 

Notwithstanding the foregoing, payment for Justin's care bas been sought every single 

day subsequent to Justin's accident. Louise stated as much: 

Plaintiff/Co1mter-Defendant Meem/c Insurance Company's Brief In Support 
Page 5 of 19 
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Q. Has there ever been a day where you did not charge Meemic for 24/7 care since 
you started charging for attendant care? 

A. No, because either I would be there or Richard would be there. 

See Exhibit D, p 37. Louise's delusion and/or fraudulent convictions went one step further as 

she argued Justin was never outside the Fortsons' presence, despite being confronted with 

evidence to the contrary: 

Q. 

A. 

So one or two of you is always with Justin? 

Always. 

Id Justin, over the past nearly five years, has only been outside of the Fortsons' presence, 

according to Louise, when he walks down to "Dunkin Donuts, Subway, Wendy's, [or] 

McDonalds" all of which are within eyesight of the Fortsons' residence. Id. at 17. 

Richard was at least truthful enough to admit that Justin was not always with the 

Fortsons, but nonetheless admitted that payment for attendant care services was sought even 

when Justin was in rehabilitation or jail: 

Q. Is there a reason that you were submitting claims to Meemic when he's in rehab 
or he's in jail? 

A. We were still responsible for him and everything, 

(See Exhibit L- EUO Transcript of Richard Fortson, p 14). Even more galling, neither Richard, 

nor Louise, informed Meemic that Justin was incarcerated or in rehabilitation when they sought 

payment. Id. at 15. 

Both Richard and Louise had to make a conscious and repeated decision to seek 

repayment from Meemic for time periods Justin was not in their care. Verification of care 

provided required that the Fmisons complete an Attendant Care Services Statement each month 

(the "Services Statement") (See Exhibit M - Attendant Care Services Statement). On the 

Services Statements, executed by either Louise or Richard, the Fo1isons indicated that they 

P/aintifjlCounter-Defendanl Meemic Insurance Company's Brief In Support 
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provided Justin with 24/7 attendant care. Id Meemic also indicated to Louise that in order to 

claim 24/7 care for supervision, Justin needed to be in the Fortsons' presence (See Exhibit N -

Meemic Con-espondence ). Clearly marked on each Service Statement, is also a bold fraud 

warning above the signature line plainly indicating that insurance fraud is a felony. Id Despite 

this warning, Service Statements were submitted each month, without intem1ption. See Exhibit 

E,p37. 

Meemic's liability to the Fortsons is predicated on Policy Number PAP0632676 (the 

"Policy"), wherein the Fortsons are named insureds (See Exhibit O - Meemic Policy). The 

Policy, under which Meemic is required to make payments for Justin's 24/7 attendant care, 

includes the following provision: 

22. CONCEALMENT OR FRAUD 

This entire Policy is void if any insured person had intentionally concealed or 
misrepresented any material fact or circumstance relating to: 

A. This insurance; 

B. The Application for it; 

C. Or any claim made under it. 

Meemic now seeks to void the Policy based on the Fo1tsons' actions and the plain-language of 

the Policy. 

Ill. STANDARD OF REVIEW: 

Summary disposition is granted pursuant to MCR 2. l l 6(C)(l 0) where there is no genuine 

issue as to any material fact. In making its decision under MCR 2.l l 6(C)(l 0), a court must 

consider all pleadings, depositions, affidavits, admissions and other documentary evidence to 

determine whether the moving party is entitled to judgment as a matter of law. Xu v Gay, 257 

Mich App 263, 266-267; 668 NW 2d 166 (2003). "[A] question of material fact exists when the 

P/aintiff/Coullter-Defendant Meemic Insurance Company's Brief In Support 
Page 7 of 19 



239a

MEEMIC Brief in Support
R

E
C

E
IV

E
D

 by M
SC

 10/2/2019 7:50:13 PM

EI<imrsE 
NDEIU.," 

One West Michigan 
Dattlc Creek, MI 

49017 

record giving the benefit of reasonable doubt to the opposing party leaves open an issue upon 

which reasonable minds might differ." West v General Motors Corp, 469 Mich 177, 183; 665 

NW 2d 468 (2003). When the evidence proffered fails to establish a genuine issue of material 

fact, the moving party is entitled to judgment as a matter of law. Maiden v Rozwood, 461 Mich 

109, 119-20; 597 NW2d 817 (1999). A "mere pledge" to establish a material fact at some later 

time is not sufficient to overcome summary disposition. Id. 

IV. LAW & ANALYSIS: 

A. ATTENDANT CARE BENEFITS WERE NOT COMPENSABLE FOR THE TIME 
PERIODS WHEN JUSTIN WAS IN JAIL OR PARTICIPATING IN IN-PATIENT DRUG 
REHABILITATION. 

The precipice issue for this Motion is whether the Fortsons could claim attendant care 

benefits even when Justin was in jail or drug rehab. Even assuming arguendo that Justin was 

prescribed 24/7, round-the-clock, attendant care for every day following the accident, payment of 

benefits is only permissible when 24/7, round-the-clock, attendant care is actually provided. 

Under no circumstance does the Michigan No-Fault Act contemplate a situation where payment 

of benefits must be made for services not provided. For the over 310 days that Justin was either 

in jail or in rehab, the Fortsons were not entitled to receive attendant care benefits. Additionally, 

when Justin was with his girlfriend alone or other parties, the Fortsons continued to claim 

reimbursement for attendant care benefits they did not provide. 

Pursuant to MCL 500.3107(1)(a), compensable PIP benefits include "[a)Jlowable 

expenses consisting of all reasonable charges incuned for reasonably necessary products, 

services and accommodations for an injured person's care, recovery, or rehabilitation." 

Statutory language in MCL 500.3107(1)(a), was extensively addressed in the recent Michigan 

Supreme Court case of Douglas v Allstate Ins Co, 492 Mich 241, 259; 821 NW2d 472 (2012). 

The particular facts of Douglas are that plaintiff was initially injured when his bicycle was struck 

Plai11tiff/Co11nter-Defe11d1111t Mee,nic Insurance Company's Brief !u Sup pol'/ 
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by a motor-vehicle, requiring extensive hospitalization. Id. at 250. For approximately three 

years, defendant insurer paid PIP benefits, including for attendant care. Id. Plaintiff would not 

seek PIP benefits thereafter until the passage of nearly six years. Id. Compensation was sought 

in particular for attendant care services rendered by plaintiffs wife over those six years. Id. 

Following a bench trial, plaintiff was awarded over $1,000,000 in PIP benefits. On appeal to the 

Michigan Comt of Appeals, the decision was upheld in part and reversed in part. Id. at 255. 

Following the decision by the Michigan Court of Appeals, the Michigan Supreme Court 

granted leaved to consider the requirements of MCL 500.3!07(1)(a), as they relate to 

compensation for allowable expenses, including attendant care. Id. at 259. After reviewing the 

statutory language and case Jaw, the Michigan Supreme Court reversed the lower courts and 

remanded the case for consideration of certain evidentiary issues. Id. at 277. While the 

conclusion is important, the real value in the Douglas decision is the extensive analysis 

undertaken by the court of the requirements set-forth in MCL 500.3107(l)(a). 

From the outset the comt noted that 

the plain language of this provision imposes four requirements that a PIP claimant 
must prove before recovering benefits for allowable expenses: (!) the expense 
must be for an injured person's care, recovery, or rehabilitation, (2) the expense 
must be reasonably necessary, (3) the expense must be incurred, and (4) the 
charge must be reasonable. 

Id. at 259. As to the first requirement, "expenses for 'recovery' or 'rehabilitation' are costs 

expended in order to bring an insured to a condition of health or ability sufficient to resume his 

preinjury life." Id. at 259-60. While expenses for an "insmed's care need not restore a person to 

his preinjury state, the services must be related to the insured's injuries to be considered 

allowable expenses." Id. at 260. Examples of "ordinary and necessary services" that cannot 

be considered necessary for "an injured person's care, rccoven', or rehabilitation" include 

Pfaintiff/Cou11tet-Defe11da11t Meemic lns11ra11ce Compa11y's Brief In Support 
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"daily organization of familv life; preparation of family meals; yard, house, and car 

maintenance; and daily chores." Id. at 262. 

In regards to the second requirement, in determining whether an expense is reasonably 

necessary "an objective standard" must be used. Id. at 265. An affidavit of a medical provider 

with con-oborating testimony was sufficient to meet the objective standard in the case. Id. The 

third requirement mandating that "the expense must be incurred" was more extensively 

addressed. Consequently, "even if a claimant can show that services were for his care and 

were 1·easo11ably necessary, an insurer is not obliged to pay any amount except upon 

submission of evidence that services were actually rendered and of the actual cost 

expended." Id. at 266-67 (emphasis in added). Delineating the level of proof required, the court 

noted 

Any insured who incurs charges for services must present proof of those charges 
in order to establish, by a preponderance of evidence, that he is entitled to PIP 
benefits. 

Id. at 269-70 (internal citations omitted). In underscoring the importance of the proofs necessary 

to establish that charges were actually incurred the court stated that just because a prescription 

is written for a specified time period of care, does not mean that care was actually provided 

for the entire time period. Id. at 272. For example, anytime spent working outside of the home 

is not compensable. Id. There is no automatic payment pursuant to the prescription; rather the 

charge must actually be incuned. 

The exhaustive review of MCL 500.3107(1)(a) by the court in Douglas is particularly 

infonnative in this case. Based on objective evidence, there is no genuine issue of material fact 

that PIP benefits were not payable for the time period of either Justin's rehabilitation or 

imprisonment. See Douglas, 492 Mich at 272. Types of services that qualify as attendant care, 

including supervision cannot be performed when no individual is present to supervise. When the 

P/ai11/iff!Co11nter-Defenrla11/ Meemic Insurance Company's Brief In Support 
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Fortsons were pressed to explain what types of "attendant care" they provided Justin while he 

was not under their direct supervision, Richard stated they "talk to the lawyers" and Louise 

indicated they paid Justin's bills. See Exhibit L, p 14; Exhibit D, p 42. Services listed by 

Richard and Louise are activities of daily-life not compensable under the No-Fault Act. 

Meemic's payments to the Fortsons, based on the Fortsons' fraudulent conduct, were not 

required and should be fully reimbursed. 

B. BY EXECUTING THE SERVICE STATEMENTS, THE FORTSONS COMMITTED 
FRAUD ON MEEMIC, THEREFORE, ALLOWING MEEMIC To TERMINATE THE 
POLICY UNDER THE PLAIN LANGUAGE OF THE POLICY. 

Fraud in this instance is manifest. Louise and/or Richard submitted executed Service 

Statements on a continuous and uninterrupted basis, seeking payment for 24/7 care, even when 

they know that they were not providing 24/7 care. See Exhibit L, p 14; Exhibit D, p 37, 42; 

Exhibit M. Louise denied that Justin was ever confined in jail and Richard admitted that 

Meemic was never informed about Justin's confinement or overnight rehabilitation. See Exhibit 

L, p 15; Exhibit D, p 41. Based on the Fortson's unassailable fraud, Meemic is permitted to 

terminate the Policy and cease making any payments in the future to the Fortsons. See Exhibit 

0. 

The elements of fraud and/or misrepresentation are well-established in Michigan 

requiring proof that: 

(1) the defendant made a material representation; (2) the representation was false; 
(3) when the defendant made the representation, he knew that it was false or made 
it recklessly without knowledge of its truth or falsity; (4) the defendant made the 
representation with the intent that the plaintiff would act upon it; (5) the plaintiff 
acted in reliance upon it; and (6) the plaintiff suffered damage. 

Mitchell v Dahlberg, 215 Mich App 718; 547 NW2d 74 (1996). Each element is present in this 

case. Both Richard and Louise represented to Meemic, via the executed Service Statements, that 

24/7 attendant care was being provided Justin, even for time periods when Justin was either in 

PlaintifjlCou11ter-Defendant Meemic Ins11n111ce Company's Brief In Support 
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jail or rehab. Representations concerning the 24/7 attendant were inarguably false when made 

and were made with knowledge of their falsity. Fraudulently documented Service Statements 

were then submitted to Meemic with the intent that Meemic would pay the Fortsons. Meemic 

rnlied on the Service Statements and its reliance was detrimental. No genuine issue of material 

fact exists regarding any element of the F ortsons' fraud. 

Based on the Fortsons' established fraudulent conduct, Meemic is permitted to void the 

Policy under the plain language of the Policy. When language in an insurance policy is clear, 

"'courts are bound by the specific language set-forth in the agreement."' Heniser v Frankenmuth 

Mut Ins Co, 449 Mich 155, 160; 534 NW2d 502 (1995), quoting Cottril v Michigan Hosp 

Service, 359 Mich 472, 476; 102 NW2 179 (1960). Language in the Policy is clear that "(ti/tis 

e11tire Policy is void if any insured person had intentionally concealed or misrepresented any 

material fact or circumstance relating to . .. any claim made under it." See Exhibit 0. Insured 

persons under the Policy include both Richard and Louise. Id. As well-established previously, 

Richard and/or Louise not only committed fraud in submitting certain Service Statements, but 

concealed from Meemic the fact that Justin was not under their direct supervision. See Exhibit 

L, p 14, 15; Exhibit D, p 37, 41-42; Exhibit M. 

No credible argument can now be advanced to the contrary. Louise stated under oath that 

not one day has passed when Meemic was not being charged for attendant care because "either I 

would be there or Richard would be there." See Exhibit D, p 37. In reality, the Fortsons were 

not with Justin for over 300 days and still sought payments from Meemic. The scope and 

brazenness of the Fortsons' actions cannot be underestimated. Payments were sought for 

approximately 7,440 hours of "attendant care," during which time the Fortsons at most talked to 

Justin's lawyers and paid his bills. Further, the Service Statements plainly indicate that 

insurance fraud is a felony punishable by imprisonment or heavy fines. Even during days when 

P/aintijf/Co11nter-JJefe11da11/ Meemlc Insurance Company's Brief ln Support 
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Justin was not jailed or in rehab, the Fortsons' "supervision" was subpar, as evidenced by 

Justin's drug use and apparent ability to get intoxicated with friends. 

c. MICHIGAN CASE LAW PERMITS AN INSURER To Vom A POLICY WHEN 
FRAUDULENT CLAIMS ARE SUBMITTED IN SIMILAR FACT SCENARIOS TO THE 
PRESENT LITIGATION, EVEN IF BENEFITS HAVE ALREADY BEEN PAID To A 
THIRD-PARTY. 

Existing case law permits an insurer: to void a policy for uninsured motorist benefits 

based on fraudulently submitted claims; to void a policy after payments have already been 

made to a third party if there was fraud in the application for the insurance policy; and to 

refuse making payments under a policy based on fraudulently submitted claims. No case, 

however, appears to address whether an insurer can void a policy based on the fraudulent 

submission of claims, when statutory PIP benefits are involved. As a potential issue of first 

impression, however, no further genuine issues of material facts remain. The Policy language 

is clear and the Fortsons' actions are clear. Cancelling the Policy will be premised on this 

Court's interpretation of existing law. Any decision reached, however, must contemplate that 

a number of cases addressing similar scenarios permit insurers to void a policy, even after 

payments have already been made, and even if payments are made to a putative innocent third 

party. 

i. Insurers Are Permitted To Void A Policy Based On A Fraudulent 
Claim For Uninsured or Underinsured Motorist Coverage 

Case law on voiding an automobile insurance policy based on a fraudulent claim is 

limited. In Cohen v Auto Club Ins Ass'n, 463 Mich 525, 533; 620 NW2d 840 (2001), the 

Michigan Supreme Court reversed the intermediate appellate court's decision that defendant 

insurer could not void plaintiff's policy based on the fraudulent submission of a claim. Plaintiff 

was involved in an accident with an uninsured motorist. Cohen v Auto Club Ins Ass 'n, 238 Mich 

App 602,604; 606 NW2d 664 (1999), rev'd 463 Mich at 525 (2001). Subsequent to the accident, 

P/ai11tifjlC01mter-Defemla11t Meemic I11s11ra11ce Company's Brief In Support 
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plaintiff submitted a fmm seeking wage-loss benefits and indicating that she had been tenninated 

as a result of the underlying automobile accident. Id. However, plaintiffs employer signed an 

affidavit that plaintiff was in fact terminated prior to the accident. Id. Based on the employer's 

affidavit, defendant rejected the claim and voided the entire policy pursuant to an exception 

allowing the policy to be void "if the insured intentionally conceals or misrepresents facts 

relating to claims under the policy." Id. The Michigan Court of Appeals ruled that voiding the 

policy was impermissible, even though plaintiff undoubtedly committed fraud, because "[p ]ublic 

policy prevents an automobile liability insurance policy from containing exclusions not 

specifically authorized by the Legislature." Id. at 608. 

On appeal to the Michigan Supreme Court, the court noted that reliance on the statutory 

provisions found in the Financial Responsibility Act, MCL 257.501, was inappropriate because 

that statutory provision only applies to mandated coverage. Cohen, 463 Mich at 530. Because 

the benefits being sou1sht by plaintiff were made pursuant to optional uninsured motorist 

coverage, and not mandated no-fault coverage, public policy considerations found in MCL 

257.520(f)(l) were inapplicable. Id. With provisions of MCL 257.520(f)(l) being inapplicable, 

the plain language of the contractual provision controlled. Id. at 532. Therefore, the clause in 

question "can void uninsured motorist coverage." Id. 

In Cohen, the larger question of whether the entire policy could be voided was left 

unanswered as the comi held "[m]indful of the great protection that the Legislature and this 

Court have provided for the no-fault benefits required by statute, we need not decide today the 

full extent to which the disputed clause, if applicable, could void the policy." Id. As applied, 

therefore, the holding from Cohen is of limited utility. Meemic is attempting to void the entire 

policy, including statutory PIP benefits. 

Plai11tiff/Counter-Defe11da11t Meemic Insurance Company's Brief In Support 
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ii. Insurers Are Permitted To Void A Policy Based On A Fraudulent 
Representation In The Application For Insurance 

Aside from the holding from Cohen, one recent decision has greatly expanded an 

insurer's ability to void a policy based on fraud 'in the application for insurance. In Titan Ins Co 

v Hyten, 491 Mich 547; 817 NW2d 562 (2012), an insured misrepresented the fact that her 

license was suspended at the time an application for insurance was completed. Id. at 551. After 

the policy was then in effect, the insured's license was restored. Id. Thereafter, the insured was 

involved in a motor vehicle accident. Id. at 552. In anticipation of possible claims, the insurance 

company voided its policy for fraud in the application, a decision which the insured challenged 

in court. Id. at 553. The lower court agreed with the insured and on appeal, the appellate court 

held that "once an insurable event has occun-ed and a third party possesses a claim against an 

insured arising out of that event, an insurer is not entitled to reform the policy to the third-party's 

detriment when the fraud by the insured was easily ascertainable." Id. 

The decision by the Michigan Court of Appeals, to uphold the trial court, and prevent the 

insurer from voiding the policy was then appealed to the Michigan Supreme Court. Upon 

consideration of the issue, the Michigan Supreme Court oven-uled both the trial court and 

intermediate appellate court. Id. Instead the court held that "an insurer is not precluded from 

availing itself of traditional legal and equitable remedies to avoid liability under an insurance 

policy on the ground of fraud in the application for insurance, even when the fi'aud was easily 

ascertainable and the claimant is a third party." Id. at 571. 

Titan presents a far more interesting holding. In Titan, the insurer was permitted to void 

the entire policy based on fraud in the application, even when the fraud was ascertainable and the 

claimant was an innocent third paiiy. Moreover, the benefits sought were statutory PIP benefits. 

The only difference between the fact scenario in this case and that of Titan is that Titan involved 

Plaintiff/Counter-Defendant Meemic Insurance Company's Brief In Support 
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fraud in the application whereas this case involves fraud in submitting a claim. Even more 

concretely, the difference is one of timing- fraud prior to an accident and making a claim versus 

fraud subsequent to an accident and making a claim. Timing issues aside, Titan permits an 

insurer, like Meemic, to void an entire policy for fraud. Although of limited legal import, Justin 

is also far from an innocent third-paiiy. Justin did nothing to dissuade Meemic's impression of 

his purpo1ied cognitive limitations during his deposition when answers given were either one 

word or "I don't know." Outside of the presence of Meemic's counsel and his parents, Justin 

has been described as manipulative, has given false information to police officers, and engages 

in other sorts of behavior, indicating Justin's understanding of moral choices. See Exhibit E; 

Exhibit G; Exhibit H; Exhibit K. 

iii. Insurers Are Permitted To Deny Coverage For Fraudulent Claims 

Even more supportive of Meemic's position is another very recent case reaffirming an 

insurer's ability to deny PIP benefits to an insured that fraudulently submits a claim. In Bahri v 

IDS Property Casualty Ins Co, No. 316869, 2014 WL 5066518 (Mich Ct App Oct 9, 2014) 

(approved for publication Dec 9, 2014) (See Exhibit P - Bhari Opinion), plaintiff was involved 

in an automobile accident on October 20, 2011. Subsequent to the accident, 

plaintiff sought PIP and uninsured motorist benefits from defendant. With respect 
to replacement services, plaintiff submitted to defendant "Household Services 
Statements" which indicated that multiple replacement services were provided 
daily to plaintiff from October 2011 through February 29, 2012. The document 
indicates that plaintiff was receiving replacement services for the entire month of 
October. However, surveillance video during this time period captured 
plaintiff bending, lifting, driving, and running errands. 

In relevant paii, defendant denied plaintiffs request for PIP benefits, prompting plaintiff to file a 

lawsuit. Prior to trial, defendant successfully filed a motion for summary disposition getting 

plaintiffs complaint dismissed based on the fraud of plaintiff. On appeal, the comi upheld the 

trial court's decision. 

Plaintijf/Counter-Defemla11t Meemic Insurance Company's Brief ill Support 
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In determining whether PIP benefits were appropriately denied for plaintiffs fraud, the 

court reviewed the plain language of the applicable policy, stating 

We do not provide coverage for any insured who has made fraudulent statements 
or engaged in fraudulent conduct in connection with any accident or loss for 
which coverage is sought under this policy. 

Based on the above-cited policy language and plaintiff's fraud, PIP benefits were appropriately 

denied. In buttressing its decision, the court further noted 

We agree with the trial court that the fraud exclusion applied in the instant case. 
In order to substantiate her claim for replacement services, plaintiff presented a 
statement indicating that services were provided by "Rita Radwan" from October 

1, 2011 to February 29, 2012. Because the accident occurred on October 201 

2011, on its face, the document plaintiff presented to defendant in support of 
her PIP claim is false, as it sought recoupment for services that were 
performed over the 19 days preceding the accident. 

Moreover, defendant produced surveillance evidence depicting plaintiff 
performing activities inconsistent with her claimed limitations. Plaintiff was 
observed bending, lifting, carrying objects, running errands, and driving--on the 
dates when she specifically claimed she needed help with such tasks. 

Exactly as in Bhari, in this instance there is ironclad proof of fraud committed in 

submitting a claim to an insurer. The only difference is again one of timing. In Bhari, the 

insurer was able to determine the insured's fraudulent intent prior to making any payments. 

Unfortunately for Meemic, determining the Fortsons' fraudulent intent was not possible as the 

F01isons' fraud only arose after Meemic had already made certain payments. Meemic should 

not be limited or punished in seeking its remedy based on the actions of the Fo1tsons. Meemic 

should be permitted to void the Policy. 

iv. Timing is the Sole Difference Between The Present Litigation and The 
Holdings From Titan and Bhari; One Example Highlights Why Timing 
Should Not Be Considered 

If this court were to accept an argument that an insurer is prohibited from voiding a 

policy for on-going fraud after an insurer has already made payments then absurd results would 

Plaintijj!Counter-Defendant Meemic Insurance Company's Brief 111 Support 
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arise. All an insured would have to do is make sure that he or she received at least one 

payment and then the insured would be free to commit fraud on the insurer. An insurer could 

possibly deny future payments for fraud, assuming the insurer discovered the fraud in time, but 

the insurer could never void the policy. Prohibiting Meemic from voiding the Policy would 

create a perverse incentive for insureds to commit fraud. From the insured's prospective, the 

worst that could happen would be a denied payment or potentially a long and drawn out 

reimbursement action, but the insured would continue to be free to seek payments in the future. 

This Court should void the Policy and terminate Meemic's future liability towards the Fortsons 

under the Policy. 

V. CONCLUSION: 

7,440 hours. 310 days. Ten months. Whatever timeframe this Court wishes to use it is 

manifest that the Fortsons have committed fraud over an extended period of time. Attendant 

care, particularly 24/7 attendant care, is only compensable when said care is actually being 

rendered. Neither Louise nor Richard could have provided attendant care while Justin was in jail 

or drug rehab, alone or with his friends, much less on a 24/7 basis; however, the Fortsons 

continued to submit executed Service Statements. Louise, who asse1ted that Justin was barely 

out of her sight, even went so far as lying about Justin's incarceration, and neither Richard nor 

Louise infonned Me.emic. of Justin's whereabouts. Plain language in the Policy permits Meemic 

to void the Policy when the Fmtsons' submit a fraudulent claim, which the Fmtsons did 

repeatedly. Case law does not change the outcome. 

Plaintiff/Counter-Defendant respectfully asks this Court to grant this Motion and enter an 

order: (I) voiding the Policy; (2) terminating any future liability to the Fortsons to make 

payments for Justin's care; (3) requiring the Fortsons to reimburse Meemic for fraudulently 

Plaint!!f/Counter-Defe11da11/ Meem/c Insurance Company's Brie/In Support 
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submitted Service Statements; and ( 4) granting any other relief as is equitable, including attorney 

fees and costs. 

Dated: April-1-, 2015 

Respectfully submitted, 

KREIS, ENDERLE, HUDGINS & 
BORSOS, P.C. 

By: 
~475) 

Robb S. Krueger (P66115) 
Stephen J. Staple (P77692) 
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STATEMENT OF APPELLATE JURISDICTION 

This Court has jurisdiction pursuant to MCR 7.203(A)(l) . 
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STATEMENT OF QUESTIONS PRESENTED 

I 

HA VE THE DEFENDANTS/COUNTER-PLAINTIFFS/ APPELLANTS 
RAISED A GENUINE ISSUE OF MATERIAL FACT PURSUANT TO 
MCR 2.116(C)(10) ON THE ISSUE OF WHETHER LOUISE FORTSON 
AND/OR RICHARD A. FORTSON COMMITTED FRAUD? 

Trial Court answered '·No" 
Defendants/Counter-Plaintiffs/ Appellants answers " Yes" 
Plaintiff/Counter-Defendant/ Appellee answers "No" 

II 

DID THE TRIAL COURT COMMIT REVERSIBLE ERROR BY 
APPL YING BAZZI V SENTINEL INS. CO, _ _ MICH APP _ _ (2016); 
Iv gtd SC #15442 (5-17-17) TO GRANT SUMMARY DISPOSITION? 

Trial Court would answer ·'No" 
Defendants/Counter-Plaintiffs/ Appellants answers ··Yes" 
Plaintiff/Counter-Defendant/ Appellee answers ' 'No" 

III 

DID THE TRlAL COURT COMMIT REVERSlBLE ERROR BY 
APPL YING THE PROVISIONS OF THE MEE MIC POLICY 
CONCERNlNG FRAUD TO THE ACTIONS OF LOUISE AND/OR 
RlCHARD FORTSON WHEN THEY WERE NOT INSUREDS AT THE 
TIME THAT ALLEGED FRAUD TOOK PLACE? 

Trial Court would answer ·' No" 
Defendants/Counter-P laintiffs/ Appellants answers '·Yes" 
Plaintiff/Counter-Defendant/ Appel lee answers ·'No" 

Vl 
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STATEMENT OF FACTS 

On September 18, 2009, Justin Fortson was sitting on the back of a friend's car. He 

and a group of other kids, generally ages 16 or 17, were goofing around on Highland 

A venue in St. Joseph, Michigan. The kids started pushing the car and the driver of the car 

started the engine and drove with Justin on the trunk. Justin fell off when the car went 

around a corner and Justin struck the side of his head on the pavement. Justin suffered an 

open head injury. He was on life support for an extended period of time with severe brain 

damage. Attached as Exhibit C is a photo of Justin at the intensive care unit. He had a 

portion of his skull removed above his ear on the right side of his head and he had a 

persistent tumor that continues to put pressure on his brain. He had a permanent severe 

traumatic brain injury resulting in his need for constant supervision. His doctors have 

prescribed 24 hour care, seven days per week. At the time of the accident, MEEMIC 

Insurance Company provided No-Fault coverage to Justin Fortson. Exhibit G Declaration 

Page. MEEMIC does not claim that the policy was obtained fraudu lently or that there was 

any fraud at the inception of the policy. The policy was in effect at the time Justin Fortson 

was injured and provided Justin with No-Fault benefits. MEEMIC terminated insurance 

coverage of Louise and Richard Fortson on 7-29- 10 prior to the occurrence of the alleged 

fraud. Exhibit F Termination Letter. 

Louise Fortson is disabled as a result of her own medical issues. She suffered 

strokes causing her mental and physical difficulties. She has defects in her spine. She has 

Lupus. She had hip replacements and knee problems apparently related to serious arthritic 

1 
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problems. She had surgeries related to intestinal issues. She left school in the ninth grade 

with failing grades. MEEMIC Insurance Company never had any discussions or contact 

with Richard Fortson. None of the adjusters have ever met any of the Fortsons in person. 

Since Justin returned home from the hospital , Louise Fortson has been unable to 

sleep in her bed. She has a La-Z-Boy chair that she has placed in front of her son 's 

bedroom door because Justin regularly awakes at night. He has dreams, he has nightmares, 

and he does not have complete control of his bladder or his bowels. His bed has to be 

changed due to both urinating and defecation in his bed on occasion. Even during the 

daytime Justin loses control of his bladder and his bowel requiring that Louise help clean 

him up. Justin suffers from seizures. Christina D. Pareigis, MD has provided treatment to 

Justin since 11/17/09. Exhibit D records of Dr. Pareigis. She has consistently found that 

Justin requires anti-seizure medication. Dr. Pareigis has recommended that Justin requires 

24-hour supervision due to his impaired problem solving and limited deficit awareness. 

Justin has severe cognitive deficits. The MEEMIC Insurance Company' s adj uster, 

Meredith Valko, admitted that a traumatic brain injured person 's susceptibility to trouble 

with the law including drugs and alcohol was '·predictable" . Exhibit A Deposition of 

Meredith Valko at pages 27 and 49. In this case MEEMIC has not produced any 

admissible evidence challenging Justin Fortson's need for medical services. The only 

medical evidence that ex ists supports Justin ' s need for continued treatment. MEEMIC's 

claims adjuster testified that she recognized Justin's continued need for medical treatment. 

Id at, pages 23-27, 30-40, 45, 48. Justin Fortson has a severe behavioral disorder from his 

2 
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traumatic brain injury including typical sequelae like impulsivity, poor judgment, lack of 

appreciation of the significance of certain issues like safety issues, and is easi ly influenced. 

Exhibit D supra. 

Justin Fortson did spend some time in jail and also spent about six weeks in drug 

rehabilitation during the time period that MEEMIC continued to pay attendant care services 

to Richard Fortson based on attendant care services forms that were completed by Justin 's 

mother, Louise Fortson. Richard Fortson never submitted any attendant care services 

forms, yet he was paid by MEEMIC Insurance Company for caring for Justin 24 hours a 

day, seven days a week as a result of their son's brain injury. Ms. Velko acknowledged 

that there was never any intent to deceive or commit a fraud on the insurance company by 

any of the Appellants. Exhibit A , supra at pages 44, 55 , 67-72. Exhibit B are attendant 

care services forms submitted by Louise Fortson. No payments for attendant care services 

were made to Louise Fortson. All payments for attendant care services have been paid to 

Richard Fortson, even though Richard Fortson works at least 40 hours per week and sleeps 

about eight hours per day. It was customary for MEEMIC Insurance Company to handle 

attendant care services claims in this fashion. Exhibit A, supra at pages 29-31, 46-48, 76. 

Louise Fortson did not understand how the attendant care services form was to be 

completed. This was confirmed by the claims adjuster for MEEMIC Insurance Company. 

The adjuster even acknowledged in her deposition that Louise Fortson never attempted to 

describe the services provided, she just simply put ·'24" in every square on the form, dated 

it, and signed it. Id at pages 29-30, 44, 67. This was what Louise Fortson was told to do 

from the inception of the claim and MEEMIC Insurance Company kept paying without 

3 
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question and with no other instructions. Louise Fortson at one point faxed the forms to 

MEEMIC and simply changed the date of the form and submitted it again each month. 

MEEMIC even got ahead of themselves and were paying attendant care services for a 

month in advance - another indication that Louise Fortson simply did not know what she 

was doing. 

Claims adjuster, Cynthia Temple, told Louise Fortson that all she had to do was put 

.. 24" in each box on the attendant care services form , sign it, date it, and fax it to her, 

which Louise did every month. There was never any explanation and no instruction sheet. 

Often times the number of days on the form did not match the number of days in the 

month. MEEMIC just made the adjustment. It was MEEMIC Insurance Company that 

offered to pay Richard Fortson $11.00 per hour, 24 hours per day, seven days a week for 

attendant care services for Justin to be cared for by Louise Fortson in her home rather than 

pay an institution to care for Justin Fortson. MEEMIC Insurance Company has paid 24 

hour care to Richard Fortson even though the requests for payment were made by Louise 

Fortson. Richard Fortson has a 40 hour per week job and the insurance adjusters at 

MEEMIC Insurance Company acknowledge that that does not create a problem. They 

understand and know that Richard Fortson and Louise Fortson have to sleep and that 

Richard is away at his job 40 hours per week and that on occasion others would be 

assisting with the supervision. It was sufficient for MEEMIC to know that Justin needs 24 

hour care and supervision for them to simply write a check to Richard Fortson based on 

Louise's form. Id at pages 23 , 29-30, 46-48. 

4 
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Justin Fortson made no misrepresentation and did not defraud MEEMIC Insurance 

Company. No payment for attendant care services benefits was made to Justin Fortson. The 

·'providers" of the attendant care services were Louise and Richard Fortson. MEEMIC set 

up the attendant care so that they would make payment to the conservator, Richard Fortson, 

and Louise would submit the paperwork. If MEEMIC was paying an agency like Hope 

Network to take care of Justin, they would have been paying at least three times the amount 

they were paying Richard Fortson. This was confirmed by Meredity Valko in her 

deposition. Id at pages 62-64. MEEMIC saved a lot of money by contracting with Louise 

Fortson at $11.00 per hour to keep Justin at home. 

PROCEEDINGS IN THE CIRCUIT COURT 

The pai1ies were before the Trial Court on cross motions for summary disposition 

brought pursuant to MCR 2. I l 6(C)(l 0). The Court originally denied MEEMIC' s motion based 

upon the ·'innocent third-pat1y doctrine". After this Court issued Bazzi v Sentinel Insurance 

Company, __ Mich App_ (20 16); lv gtd SC #15442 (5-17-17) which is attached as Exhibit I, 

the Trial Court reconsidered its position and granted Meemic Insurance Company' s Motion for 

Summary Disposition pursuant to MCR 2.1 l 6(C)( l 0) for the reasons stated on the record on 

February 13, 2017. At that time the Cross Motion for Summary Disposition brought by 

Appellants was denied. Exhibit H. 

5 
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ARGUMENT 

I 

HA VE THE DEFENDANTS/COUNTER-PLAINTIFFS/APPELLANTS RAISED A 
GENUINE ISSUE OF MATERIAL FACT PURSUANT TO MCR 2.116(C)(10) ON THE 
ISSUE OF WHETHER LOUISE M. FORTSON AND/OR RICHARD A. FORTSON 
COMMITTED FRAUD? 

A. ST AND ARD OF REVIEW 

This Court review Trial Court decisions on Motions for Summary Disposition 

brought pursuant to MCR 2. l 16(C)(l 0) de novo. Associated Builders & Contractors v 

Wilbur, 472 Mich 117, 123 (2005); Maiden v Rozwood, 461 Mich 109, 118 (1999); and 

Old Kent Bank v Kai Kustom, Inc , 255 Mich App 524, 528 (2003 ). When the review is de 

novo this Court evaluates the issue ·'anew". A motion brought pursuant to MCR 

2. l l 6(C)(l 0) tests the factual basis underlying a claim or defense. Rozwood, supra 461 

Mich at 119-120, and Radtke v Everett, 442 Mich 368, 374 (1993). In ruling upon this 

motion, the Trial Court must consider the affidavits, pleadings, depositions, admissions, 

and other admi ssible documentary evidence submitted by the parties. MCR 2 .11 6(G)(5) 

and (6); Universal Underwriter ' s Group v A llstate Ins Co, 246 Mich App 713 , 720 (2001); 

and SSC Assoc Ltd Part v Gen' ! Reti rement System of the C ity of Detroit, 192 Mich App 

360, 364 ( 1991). The Trial Court must consider any admissible evidence in favor of the 

party opposing the motion. Cowles v Bank West, 476 Mich 1, 32 (2006); Rosewood, 

supra; and Bertrand v Alan Ford, Inc, 449 Mich 606, 617-6 18 (1995). Giving the benefit of 

all reasonable doubt to the opposing party, the Trial Court must determine whether a record 

might be developed that wo uld leave open an issue of material fact upon which reasonable 

minds could differ. Rosewood, supra; and Bertrand, supra; and SSC Assoc Ltd Part, 

6 
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supra, 192 Mich App at 364. Summary disposition is appropriate only if there is no 

genuine issue of material fact and the moving party is entitled to judgment as a matter of 

law. Mitchell v Dahlberg, 215 Mich App 718, 725 (1996). On review, the Appellate Court 

must also make all reasonable inferences in the nonmoving party's favor. Bertrand, supra. 

B. GENUINE ISSUE OF FACT EXISTS PRECLUDING SUMMARY 
DISPOSITION 

Attached and marked hereto as Exhibit E is a letter from Susan Rumford at Hope 

Network. Recently, Hope Network was contacted hoping that they would accept Justin 

Fortson in-patient based on the recommendations made by Dr. Cynthia Pareigis, Exhibit D, 

and based upon the circumstance that they would get paid when this litigation is finalized. 

Because of the fact that MEEMIC Insurance Company a lleged fraud and are seeking to 

terminate any future No-Fault coverage, Hope Network refused to accept Justin at thei r 

agency. Louise and Richard Fortson are better equipped now to take care of Justin than 

they were back in 2009. Louise and Richard have learned to better manage Justin in their 

home. They, in fact, are owed fo r attendant care services dating from September l , 2014 

through the present. (Fo r purposes of this Motion, calculation will be available at the 

hearing.) If credit is afforded for the 94 days that MEEMIC Insurance Company believes 

was an overpayment, a balance will be owed by MEEMIC. There is no question that 

attendant care has actually been rendered by Mr. and Mrs. Fortson in their home. Meredith 

Valko testified that she knows of no other days other than those 94 days set forth in the 

Complaint where Justin was not present in their home with his parents. Exhibit A supra at 

page 68. These are the days that MEEMIC believes Justin was in jail or rehabilitation. 

7 



Fortson's Brief on Appeal

265a

R
E

C
E

IV
E

D
 by M

SC
 10/2/2019 7:50:13 PM

Contrary to MEEMIC Insurance Company's lawyer's statement in his brief that Louise was 

" lying", Meredith Valko, the adjuster for MEEMIC testified that she has no evidence that 

Louise nor Richard , nor Justin, intended to defraud, intended to steal, engage in willful and 

wanton activity, or otherwise committed a fraud. Id at Exhibit A, page 44, 51 , 66-72. She 

simply terminated Personal Injury Protection Benefits because Richard Fortson accepted 

the checks. 

In fact , Richard Fortson never sent a request to MEEMIC. His wife, Louise, directed 

the attendant care services forms based on the instructions given by Cynthia Temple and as 

had been certified, ratified, and accepted by MEEMIC Insurance Company since 2009! 

MEEMIC Insurance Company was well aware by the receipt of the forms that Louise was 

not well versed in how the forms were supposed to be prepared. They were deficient and 

incomplete but MEEMIC paid anyway. Louise Fortson simply did not know what attendant 

care services are and was told by the insurance company that they would pay her $11.00 an 

hour, 24 hours per day, seven days a week to take care of their son. MEEMIC Insurance 

Company was avoiding paying three to four times that much money to an agency like Hope 

Network. Hope Network instructed the Fortsons that Justin could not be kept there against 

his will and if he did not want to go there he could walk out any time . Justin told his 

mother, that if she dropped him off at Hope Network, he would kill himself. Dr. Cynthia 

Pareigis put in her office notes that she was pretty sure that if Justin was placed in an 

agency like Hope Network that he would "elope". (Exhibit H.) 

8 
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II 

DID THE TRIAL COURT COMMIT REVERSIBLE ERROR BY APPL YING BAZZI V 
SENTINEL INS. CO, MICH APP (2016); Iv gtd SC #15442 (5-17-17) TO 
GRANT SUMMARY DISPOSITION? 

A. STANDARD OF REVIEW 

This Court reviews the Trial Court's detem1inations of law and statutory construction de 

novo. People v Babcock, 469 Mich 247,253 (2003); and Veenstra v Washtenaw Country Club, 

466 Mich 155, 159 (2002). This Court also reviews interpretations of statutory language de 

novo. Casco Twp v Sec of State, 472 Mich 566, 571 (2005) and Heritage Resources, Inc v 

Caterpi llar Financial Services, Corp, 284 Mich App 617,632 (2009). Whether a statute applies 

in a particular case is also reviewed de novo. Alex Wildfong, 460 Mich 10, 21 (1999) and 

Heritage Resources, supra. 

B. BAZZI IS DISTINGUISHED FROM THE INSTANT CASE 

Bazzi v Sentinal Ins Co, _ Mich App _ (20 16); 1Y...g!g SC # 15442 (5-17-17) 1s 

distinguishable from the instant case and does not require that Justin Fortson's benefits be 

terminated. The factual basis fo r the claim of fraud in Bazzi related to an insured 's procurement 

of insurance by fraud. See, Bazzi, Slip Opinion, pp. 2-3 attached as Exhibit I. This case did not 

involve an attempt to terminate an insured 's statutorily required benefits because of a fraud 

committed by a healthcare provider. Similarly, the Michigan Supreme Court case reviewed in 

these cases and found to be the basis for Bazzi, Titan Ins Co v Hyten, 491 Mich 547 (2012) 

involved a claim involving fraud in the application for insurance. 491 Mich at 560 and 564. In 

both cases the insurer claimed that a policy of insurance never existed. The factual basis for each 

9 
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of these decisions is distinguishable from the facts that are present in the instant case. In the 

instant case, a policy of insurance existed at the time of the accident and for years after the 

accident. In both cases, benefits were found to be unavailable because no policy existed due to 

the fraud on procurement. The majority in Bazzi noted: 

" We now turn to the other question posed in this case, whether the holding in 
Titan extends to mandatory no-fault benefits. We conclude that it does. Titan 
did, in fact, involve optional benefits not mandated by statute . But this was not 
the basis of the Court's decision. And it makes the rather unremarkable 
observation that, where insurance benefits are mandated by statute, coverage is 
governed by that statute. It is also true that 'because insurance policies are 
contracts, common-law defenses may be involved to avoid enforcement of an 
insurance policy, unless those defenses are prohibited by statute.' The Court 
ultimately holds ' that an insurer is not precluded from availing itself of traditional 
legal and equitable remedies to avoid liability under an insurance policy on the 
ground of fraud in the application for insurance, even when the fraud was easil y 
asce11ainable and the claimant is a third party.' And it does so without 
qualification regarding whether those benefits are mandated by statute . Thus, if 
there is a valid policy in force, the statute controls the mandated coverages. But 
what coverages are required by law are simply irrelevant where the insurer is 
entitled to declare the policy void ab initio. The situation would be akin to where 
the automobile owner had never obtained an insurance policy in the first place; 
they would have been obligated by law to obtain such coverage, but failed to do 
so." Bazzi Slip Opinion, p. 5, citing Titan, 491 Mich at 554 and 571. Footnotes 
omitted. 

As noted in Bazzi, because there was a valid policy in force in the instant case, the no

fault statute control s mandated coverages. Bazzi, Slip Opinion p. 5. The majority in Bazzi noted 

specifically " . .. if an insurer is able to establish that a no-fault policy was obtained through fraud, 

it is entitled to declare the policy void ab initio and rescind it, including denying the payment of 

benefits to innocent third-parties." Bazzi, Slip Opinion p. 10. In the instant case, no factual 

basis exists for claiming that the policy at issue was obtained through fraud. In the instant case, 
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the policy existed at the time of the accident as noted by the majority in Bazzi, " .. . [T]hus, if 

there is a valid policy in force, the statute controls the mandated coverages ... " 

The Michigan No-Fault Act is a compulsory insurance system that requires most 

motorists operating motor vehicles in Michigan to purchase mandatory no-fault coverage or face 

fine or imprisonment. See, MCL 500.3 101(1) No-fault coverage, unlike uninsured motorist 

coverage, is mandatory and required by the terms of the Michigan No-Fault Act. The Legislature 

has chosen to require every Michigan No-Fault Insurance policy to contain Personal Protection 

Insurance coverage. Hyten, supra did not address an insurer's responsibility for personal 

protection coverage under Michigan statutory required No-Fault Act. In Rohlman v Hawkeye -

Security Ins. Co, 44 7 Mich 520, 524-525 (1993) the Michigan Supreme Court noted that when 

the provisions of an insurance contract are mandated by statute, the statute applies to control the 

rights and limitations of the coverage required by statute. The entitlement to Personal Protection 

Insurance benefits is statutory and not contractual. MCL 500.3 l 01 (l ), MCL 500.3107, and MCL 

500.3114(5). The existence of No-Fault coverage from the date of the accident makes this case 

different from Hyten and Bazzi. 

The Michigan No-Fault Insurance Act should be construed liberally as it is remedial in 

nature. Putkamer v TransAmerica lns Corp of Amer, 454 Mich 626, 63 1 ( 1997). This rule of 

construction is intended to apply to payment of benefits to injured parties who were intended to 

benefit from the adoption of the No-Fault Legislation. The Act should be broadly construed to 

effectuate coverage. McMullen v Motors Ins Corp, 203 Mich App l 02, l 07 ( 1993). The Act 

provides that an insurer is liable to pay benefits for accidental bodily injury arising from the 

11 



Fortson's Brief on Appeal

269a

R
E

C
E

IV
E

D
 by M

SC
 10/2/2019 7:50:13 PM

operation, ownership or use of a motor vehicle as a motor vehicle. See, Douglas v Allstate, 492 

Mich 241 (2012); and MCL 500.3105. Personal Protection Insurance is a mandatory coverage 

required by MCL 500.3101(1) and are provided regardless of fault. MCL 500.3107(1)(a) 

establishes medical benefits that an insurer must provide within the mandatorily required 

insurance coverage. It is Justin Fortson ' s medical benefits Plaintiff/Counter-Defendant wishes to 

avoid . 

MCL 500.3112 provides that: 

Personal protection insurance benefits are payable to or for the benefit of an 
injured person . .. 

In the instant case the benefits at issue were not paid to Justin Fortson, but were paid 

directly to Richard Fortson for the benefit of Justin Fortson. Plaintiff/Counter-Defendant does 

not argue or offer any proof that Justin Fortson' s coverage was not in effect at the time of the 

accident. MEEMIC does not claim that coverage was procured though fraudulent activities. The 

allegations of Plaintiff/Counter Defendant focus completely on the actions of the health care 

provider, Louise Fortson, but seek to punish Justin. It is the medical mandatory benefits required 

by the Michigan No-Fault Act that MEEMJC seeks to bar. MCL 500.3112 requires that Justin's 

medical benefits are payable to him. The statute does not provide or allow a claim against Mrs. 

Fortson to extinguish or limit in any way other medical benefits due her son. 

The Michigan Legislature has set forth specific provisions in the Michigan No-Fault Act 

to limit and/or disqualify mandated No-Fault benefits. At no point in the Michigan No-Fault 

Insurance Act did the Legislature allow an innocent insured' s Personal Protection Insurance 

benefits to be limited by alleged misrepresentation and fraudulent activity by a health care 

provider. Several of the limitations that the Legislature has chosen to place upon no-fault 
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coverage are contained within MCL 500.3106 (Parked Vehicle and Worker's Compensation 

Exclusion) and MCL 500.3145 (the 1 year Statute of Limitations). MCL 500.3113 sets forth 

specifically activities that the Michigan Legislature has chosen to disqualify an injured person's 

right to Personal Protection Insurance benefits. Again, no portion of §3 113 provides for an 

innocent insured to lose his/her Personal Protection Insurance benefits due to misconduct by a 

health care provider. The Michigan Legislature provided in MCL 500.3112 a means that would 

allow an insurance company or any other interested person or organization to come to Circuit 

Court and to answer doubts that may exist about the proper persons to receive payments and/or 

the proper apportionment amount of persons entitled to payment. The provision provides, in part: 

If there is doubt about the proper person to receive the benefits or the proper 
apportionment among the persons entitled thereto, the insurer, the claimant or any 
other interested person may apply to the circuit court for an appropriate order. The 
court may designate the payees and make an equitable apportionment, taking into 
account the relationship of the payees to the injured person and other factors as 
the court considers appropriate. 

Thus if there is question concerning a person's right to payment, any interested party 

could seek answer or protection in the Circuit Court. Plaintiff/Counter-Defendant may seek to 

test Mr. and Mrs. Fortson' s right to receive payment under this provision. This provision does 

not allow MEEMIC to cancel Justin's medical benefits because of his healthcare provider' s 

conduct. 

The rules of statutory construction apply to the application of the Michigan No-Fault 

Insurance Act as it relates to MEEMIC's motion. When interpreting a statute, the Court must 

first and foremost give affect to the intent of the Legislature. Ferguson v Pioneer State Mut Ins 

Co, 273 Mich App 47, 51 (2006); Trye v Michigan Veteran' s Facility, 451 Mich 129, 135 

13 



Fortson's Brief on Appeal

271a

R
E

C
E

IV
E

D
 by M

SC
 10/2/2019 7:50:13 PM

(1996); People v Hawkins, 181 Mich App 393, 396 (1989); and Joy Management Co v Detroit, 

176 Mich App 722, 730 (1989). The Court must ascertain the legislative intent that may be 

inferred from the statutory language. Satelo v Grant Twp., 470 Mich 95, 100 (2004). The first 

criterion in detem1ining intent is the specific language of the statute. Saint George Greek 

Orthodox Church v Laupmani Assoc, 204 Mich App 278, 282 (1994); and Hawkins, supra at 

396. The Legislature is presumed to have intended the meaning it plainly expressed. Trye, supra; 

and Fraiser v Model Coverall Service, Inc, 182 Mich App 741, 744 ( 1990). Courts may not 

speculate with respect to the probable intent of the Legislature beyond the words expressed in the 

statute. People v Breidenbach, 489 Mich 1, 10 (2011); and Mich Ed Assn' n v Secretary Of State 

(On Rehearing), 489 Mich 194, 218 (201 1 ). If the plain and ordinary meaning of the statute is 

clear, judicial construction is normally neither necessary nor permitted. Koentz v Ameritech 

Services, [nc, 466 Mich 304, 312 (2002); Trye, supra; and Nat' 1 Exposition Co v Detroit, 169 

Mich App 25, 29 ( 1988). 

The Michigan Legislature set forth its intentions concernmg limitation and 

disqualifications allowed with regard to claims for Personal Protection Insurance benefits. The 

Legislature did not provide for the relief requested by MEEMIC. The Court cannot assume that 

for some reason this was an oversight by the Legislature. The coverage at issue was not created 

through fraud. This coverage existed for a number of years. The fraud in this case involved a 

health care provider and occurred many years after Justi n' s insurance coverage was activated. 

Nowhere in the Act is there any suggestion that the Legislature intended to allow the termination 

of statutorily mandated no-fault benefits held by an innocent insured based upon the misconduct 
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of a health care provider. MEEMIC's request for a termination of Justin Fortson's Personal 

Protection Insurance benefits should be denied. 

III 

DID THE TRIAL COURT COMMIT REVERSIBLE ERROR BY APPL YING 
THE PROVISIONS OF THE MEEMIC POLICY CONCERNING FRAUD TO 
THE ACTIONS OF LOUISE AND/OR RICHARD FORTSON WHEN THEY 
WERE NOT INSUREDS AT THE TIME THAT ALLEGED FRAUD TOOK 
PLACE? 

A. ST ANDA RD OF REVIEW 

This Court reviews the Trial Comt' s contract interpretation de novo. Schmalfeldt v 

North Point Ins Co, 469 Mich 422, 426 (2003); Archambo v Lawyer's Title Ins Corp, 466 Mich 

402, 408 (2002); and Smith v Globe Life Ins Co, 460 Mich 446, 454 (1999). 

B. LOUISE AND RICHARD FORTSON WERE NOT INSUREDS AT THE TIME 
THE FRAUD WAS COMMITTED 

It is admitted by a ll pa1ties that Justin Fo1tson was injured on September 18, 2009 and at 

that time was covered by policy number P AP0632676 issued by MEEMIC. See Declaration 

Page of the insurance policy in effect at the time of the accident and contained within Exhibit G. 

The policy period covered was from 7/29/09 through 1/29/10. Id. The named insureds on the 

policy were Louise Fo1tson and Richard A. Fortson. It is admitted by all parties that Justin 

Fortson was covered by this insurance policy at the time he was injured and that the injury 

involved the operation and maintenance or use of a motor veh icle as a motor vehicle. It is 

admitted by all parties that Justin Fo1tson did not commit fraud and that MEEMIC's declaratory 

action and the basis of the motion at issue rests so lely upon the conduct of Louise Fortson, a 

healthcare provider in September 2012, December 2012 through March 2013, April 2013, 
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August 2013 through December 2013, July 2014 and August through September 2014. Louise 

and Richard Fortson' s coverage under policy number PAP0632676 was tenninated effective 

7/29/ 10 by way of a Notice Of Termination Or Declination Of Insurance by MEEMIC Insurance 

Company. See, Exhibit K. MEEMIC mailed the notice of tennination on June 14, 2010. Id. It 

is to be noted that it was MEEMIC that tenninated the policy effective 7/29/ 10. MEEMIC 

noted: 

'·This is to notify you that fo r the reason(s) stated in the --Important 
Notices" section the insurance provided in the above-indicated 
policy will be tem1inated at and from the hour and date stated 
above. This notification is in compliance with law and the 
provisions in your policy relating to the termination of insurance. " 

According to the notice of tem1ination, the policy termination date and time was 

7/29/10 at 12:01 a.m. Exhibit F. The form notes that this policy became effective 1/29/ 10 and 

thus was a renewal of the policy in effect at the time of Justin Fortson's injuries. 

In the instant case, law of contract applies. See, Eghotz v Creech, 365 Mich 

527.530 (1962). The contract should be viewed from the standpoint of the insured. See, Fresard 

v Michigan Millers Ins Co, 14 Mich 686, 694 (1982). In reviewing the contract language, a 

Court must attempt to determine the intent of the parties and effectuate that intent. See, Auto 

Owners v Churclm1an, 440 Mich 560,567 (1992); and Auto Club Group Ins Co v Marzonie, 447 

Mich 624, 630 (1994). If the language is clear and unambiguous, the tem1s should be applied as 

written. See, Churchman, supra at 567. The entire policy must be read as a whole in order to 

determine what provisions actually mean. Id; and Boyd v General Motors Acceptance Corp, 

162 Mich App 446 (1987); Parrish v Paul Revere Life Ins Co, 103 Mich App 95 (1981 ). 
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Exclusionary clauses in insurance policies are strictly construed in favor of the insured. See, 

Churchman, supra at 566-567. Any question regarding the application of policy language is 

construed against the insurer who drafted the contract under review. See, State Farm Mut 

Automobile Ins Co v Enterprise Leasing Co, 452 Mich 25, 38 ( 1996); Arco Industries Corp v 

American Motorist Ins Co, 448 Mich 395, 402-403 (1995); and Raska v Farm Bureau, 412 Mich 

355 (l 982); reh den 4 12 Mich 119 (1982). 

In reviewing the insurance contract, the Court must apply the terms set forth in 

the contract. It is important to remember that ambiguity is defined broadly. See, Marzonie, 

supra, 447 Mich at 631 ; Henderson v State Farm Fire & Casualty Co, 225 Mich App 703, 709 

(1997); GAF Sakes and Service, [nc v Hastings M utual Ins Co, 224 Mich App 259,261 ( 1997); 

and Cavalier Mfg Co v Employers [ns of Wausau, 222 Mich App 89, 94 ( 1997). Ambiguous 

terms of the insurance policy should be construed in favor of the insured. See, Frankenmuth Mut 

Ins v Masters, 460 Mich 105, 111-112 ( 1999). 

The insurance contract at issue contains provisions referring to an insured's concealment 

or fraud. See, Exh ibit G at page 22, section 22. Thi s provision reads as follows: 

22. CONCEALMENT OR FRAUD 

This entire Policy is void if any Insured person has 
intentionally concealed or misrepresented any material fact or 
circumstance relating to: 

A. This insurance; 
B. The Application for it; 
C. Or any claim made under it. 

This provision clearly provides that it applies to "any Insured person". In the instant case 

only Justin Fortson was an insured person and there is no argument that he acted to conceal or 

17 



Fortson's Brief on Appeal

275a

R
E

C
E

IV
E

D
 by M

SC
 10/2/2019 7:50:13 PM

committed any fraudulent act. In the instant case MEEMIC's claim is that healthcare provider 

Louise Fortson misrepresented the amount of time she spent providing attendant care to Justin 

F011son. Louise Fortson was not an insured with MEEMIC after July 29, 2010. Louise Fo11son 

was not an insured at the time she allegedly committed fraud or made misrepresentations. 

MEEMIC itself acted to terminate policy number PAP0632676 by way of Notice of Termination 

Or Declination Of Insurance mailed June 14, 2010. Exhibit F. By the terms of the notice itself 

the insurance coverage under the policy was ended by MEEMIC. Accord ing to MEEMIC, 

Louise Fortson and Richard Fortson were not insureds after July 29, 2010. It was MEEMIC that 

cancelled Louise and Richard Fortson's insurance effective July 29, 2010. This was long before 

the alleged fraud. Reading the cancellation provision as written, it applies solely to insured 

persons. Thus the provision drafted by MEEMIC does not apply to the conduct of non-insured 

persons. By the very terms of the insurance policy at issue, the conduct of a healthcare provider 

does not activate Section 22 Concealment or Fraud. 

Bazzi, supra is distinguishable from the instant case in that each of the policy arose from 

an insured' s procurement of insurance by fraud. In this case the insurance at issue was in effect 

at the time of the accident and coverage questions did not arise until 2012-2014. MEEMIC acted 

to tenninate the coverage of Louise and Richard Fortson on July 29, 2010 long before the alleged 

fraud took place. Bazzi does not apply to instances where the person committing the fraud was a 

healthcare provider and not an insured. In each case the policy at issue was being applied to an 

insured. By the language of the contract at issue and by way of the notice of termination, Louise 

and Richard Fo11son were not insureds at the time the alleged misconduct took place . Bazzi does 

not apply to the facts presented in the instant case. 
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In the instant case Justin Fortson's position is also supported by the priority provisions of 

the Michigan No-Fault Act contained within MCL 500.3114(1). This provision applies personal 

protection insurance to those persons suffering accidental bodily injury and establishes what 

insurance coverage is to provide the benefits. In this case the coverage for Justin's medical 

benefits were provided by MEEMIC. This statutorily required coverage has not been cancelled 

by Justin Fortson's conduct and is still in effect. To the extent that MEEMIC has canceled the 

insurance policy held by Louise and Richard Fortson, section 3114 (1) applies only to Justin 

Fortson and does not apply to Louise or Richard Fortson. Louise and Richard Fortson were not 

injured in the accident and any coverage they had under policy number PAP0632676 was 

terminated by MEEMIC. Pursuant to the terms of the priority provisions of the Michigan No

Fault Act, the alleged conduct of Louise Fortson cannot terminate Justin Fortson's right to 

receive medical benefits. The right to receive medical benefits was created at the time of the 

accident, by the coverage that was in effect through MEEMIC. This coverage continues to 

provide Justin Fortson with No-Fault benefits while the coverage itself has been terminated for 

Louise and Richard Fortson. Louise and Richard Fo1tson were not insureds of MEEMIC at any 

point following July 29, 20 I 0. 

19 



Fortson's Brief on Appeal

277a

R
E

C
E

IV
E

D
 by M

SC
 10/2/2019 7:50:13 PM

RELIEF REQUESTED 

For the reasons set forth above, the Defendants/Counter-Plaintiffs/Appellants request that 

Dated: kf?UJI J 

:F CE F J SEPH S. HARRISON P.C. 
EPH S. HARJUSON (P30709) 

Alt r eys for Defendants/Counter-Plaintiffs/Appellants 
For ons 

, DOGGEfa ~ GRIERSON, P.C. 
ERT J. CHASNIS (P36578) 

Co-Counsel for Defendants/Counter-Plaintiffs/ Appel !ants 
Fortsons 
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