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Page 17
documents.
A. Um-hum.
Q. Is it your understanding that the

responses thereto are accurate and complete as of
today's deposition date?

A. Yeah, vyes.

Q. Again, before we get into the nuts and
bolts of your audit here I just want to talk a
little bit more about TOMRA. Again, their
business 1s these container recycling machines?

A. Correct.

0. And they don't manufacture them, correct?
That's your understanding?

A. Not TOMRA North America.

Q. Okay. For TOMRA North America, the
plaintiff in this case, what do they do with these
machines?

A. They basically sell or lease the machines

to various customers.

Q. And who are their customers?

A. Well, there's a lengthy list.

Q. In general?

A. There may be Walmart, for example, or

Kroger, et cetera, Meijer, Spartan, et cetera.

Q. And what do these container recycling

002b
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1 machines do?

2 A. They take bottles and cans and crush --
3 and the machines actually crush those bottles and
4 cans, and the -- the remains go into the -- after
5 the initial crushing they go into bins, which

6 TOMRA services and removes the bins and replaces

7 them with empties.

8 Q. With empty bins?

9 A. Empty bins for further collection.

10 Q. Okay. And what does TOMRA do with the
11 full bins?

12 A. Full bins are taken back to TOMRA's own
13 recycling plant where they're further processed,
14 that is, crushed, further crushing, sorting takes

15 place, and eventually they get crushed or whatever
16 happens to them and they use -- the scrap material
17 is then subsequently sold.

18 Q. Do you know who the scrap material is

19 sold to?

20 A, Various customers. That's way beyond the
21 scope of the audit so we really don't care at that

22 point in time.

23 Q. And why don't you care?

24 A. Well, because basically that was the —--

25 that had nothing to do with the sales tax portion
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of this audit.

Q. Okay. Were you aware during the course
of the audit that TOMRA was claiming that these
machines were exempt under the industrial

processing exemption?

A, They didn't make that whole claim on
that, and actually there 1s no -- let's rephrase
that. No, because this -- under the sales tax the

only thing I was concerned with, whether or not
their customer had any -~ a valid exemption
certificate, not whether or not IP —-- TOMRA was
claiming an IP exemption.

Q. So during the course of your audit you
weren't concerned with whether or not TOMRA itself
or the machines themselves qualified for the IP
exemption?

A, Correct, not in the course of the sales

tax audit, which 1s the one under protest.

Q. Why didn't you consider that?
A. Because that's beyond the scope of the
audit. TOMRA the question -- all we requested is

that they provide us with valid exemption
certificates that they received from their

clients, and they could do none of that during the

course of the audit. They had zero.
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Q. Okay. So just to reiterate, and you may
have already answered this before, during the
course of your audit you did not consider whether
TOMRA was an industrial processor or entitled to
the industrial processing --

A. That's correct. The scope of this audit,
again the sales tax audit.

0. Did you consider the IP exemption in the
course of any other audits?

A. The question arose in connection with the
use tax, which for the most part I did not perform

so I can't really give you the specifics on that

audit.

Q. And who would I ask about the use tax
audit?

A. Mary Connolly-Pereira was mostly

responsible for that.
Q. You said that TOMRA sold and leased the

container recycling machines?

A. That's correct.

Q. What type of leases did they use?

A. I don't recall.

Q. Do you know the difference between a
capital lease and an operating lease?

A. Yeah.

Nd ¥T:62:% 6T02/LT/. OSN Ad AIAIFO3Y




Decision and Order of Determination

STATE OF MICHIGAN

DEPARTMENT OF TREASURY

Tomra of North America, Inc. Docket No. 20112068

One Corporate Drive, Suite 710 Sales Tax

Shelton, CT 06484-6243 Intent to Assess: TH82977
Claimed Overpayment

Audit Period: 10/1/2003-12/31/2008

DECISION AND ORDER OF DETERMINATION

The Department, having reviewed the recommendation of the Referee in the above captioned
matter, and having been advised in the premises; and

It appearing that the recommendation is supported by authority and reasoned opinion, and that
the same is accepted;

It appearing that the recommendation contemplates adjustment to Intent to Assess TH82977 to
allow exemption for sales made to named customers of Tomra of North America, Inc. under
exemption certificates;

It appearing that the efforts of the audit staff to determine the dollar amount of exempt sales
based on the blanket exemption certificates were unsuccessful due to the lack of records
sufficient to support the claimed entitlement;

Accordingly, it is ordered and determined that the proposed deficiency covering the period
appearing on Intent to Assess TH82977 shall be assessed as originally determined for tax in the
amount of $516,562.00, penalty in the amount of $58,502.00 and interest to be computed in
accordance with sections 23 and 24 of 1941 PA 122, as amended.

It is further ordered and determined that the Department shall issue a final assessment against
you for the tax, penalty and interest due. The tax due on this assessment will be subject to the

accrual of additional interest as provided by sections 23 and 24 of 1941 PA 122, as amended.
The final assessment will provide your appeal rights with respect to the tax liability.

-
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Decision and Order of Determination

Docket No. 20112068
Decision and Order of Determination
Page 2 of 2

It is further ordered and determined that your request for a sales tax refund in the amount of
$2,458,452.00 shall remain denied. The statutory appeal periods set forth at MCL 205.22 for any
appeal of this refund denial shall be calculated from the date of this Decision and Order of

Determination.

If you disagree with all or part of this Decision and Order of Determination as it relates to this
refund denial, you may file your written appeal to the Michigan Tax Tribunal at P.O. Box 30232,
Lansing, MI 48909 within 35 days, or to the Michigan Court of Claims at any of its district
offices, within 90 days of this Decision and Order of Determination as provided at MCL 205.22.
Contact information for the Court of Claims District Offices is available on their website at
http://courts.mi.gov/courts/coc.

DATED: FEB 07 2014 ng Q

Daniel M. Greenberg, Administrator
Hearings Division

On Behalf of State Treasurer

R. Kevin Clinton

ce: Andrew Koutroumanis, 20112068
KMPG, LLP
One Financial Plaza
755 Main St
Hartford, CT 06103

CERTIFIED MAIL - RETURN RECEIPT REQUESTED
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Decision and Order of Determination

STATE OF MICHIGAN

DEPARTMENT OF TREASURY

Tomra of North America, Inc. Docket No. 20112068

One Corporate Drive, Suite 710 Sales Tax

Shelton, CT 06484-6243 Intent to Assess: TH82977
Claimed Overpayment

Audit Period: 10/1/2003-12/31/2008

INFORMAL CONFERENCE RECOMMENDATION

An informal conference concerning this matter was held on July 25, 2012. Tomra of North
America, Inc. (Petitioner) was represented in person by Rick Hill, Andrew Koutroumanis, and
Jeff Matto. Geoff Knotwell participated by telephone on behalf of Petitioner. The Michigan
Department of Treasury (the Department) was represented in person by Lynn Boyes. Also
representing the Department were Joyce McCain, who appeared by videoconference, as well as
Mary Connelly and Ron Kolbig, who participated by telephone.

This docket is related to Docket 20112067, which considers a corresponding use tax audit of
Petitioner conducted by the Department. A separate recommendation will be issued in that
matter.

FACTS

A sales tax audit of Petitioner was conducted by the Department covering the tax periods from
October 1, 2003, through December 31, 2008. The Department determined a sales tax adjustment
of $516,562.00 plus a negligence penalty and statutory, accruing interest was necessary. The
primary cause of the adjustment was due to an understatement of sales and denial of all
deductions. The negligence penalty was applied because the auditors were unable to review
exemptions based on Petitioner’s reporting methodology or choose a sample for review because
Petitioner was unable to determine which invoices were taxed and which were exempt.

On October 3, 2011, the Department issued Intent to Assess TH82977 to Petitioner for sales tax
due of $516,562.00, penalty due of $58,502.00 and interest due of $197,601.50, for a total due of
$772,665.50.

On December 2, 2011, Petitioner appealed Intent to Assess TH82977 in its entirety.
Petitioner also indicated that it was claiming a refund of Michigan sales tax collected from
Petitioner’s customers and paid during the audit period from October 1, 2003, through December

31, 2008, in the amount of $2,458,452.00. Petitioner alleged that it erroneously collected sales
tax on equipment that qualified for an industrial processing exemption.

008b
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Decision and Order of Determination

Docket No. 20112068
Page 2 of 8

Petitioner sells, leases and repairs reverse vending machines (RVMs) that convert deposited used
beverage containers into recycled materials, such as plastic, metal, and glass. Petitioner’s largest
segment of customers includes supermarket and liquor stores in states such as Michigan that
have consumer beverage container deposit laws. Repairs generate service revenue both through
warranty contracts and time and materials contracts.

Petitioner’s Position

Petitioner asserted that its sales and leases of RVMs in Michigan were exempt for industrial
processing pursuant to MCL 205.54t. Petitioner contests the $770,019.00 in sales tax, penalty
and interest assessed and claimed a refund of sales tax collected in the amount of $2,458,452.00
plus applicable interest.

Petitioner explained that its customers use RVMs to collect bottles and cans to begin the process
of conversion to reusable retail material. Petitioner’s RVMs can receive a can or bottle passed
through its sensors. The sensors determine if it contains excess liquid and, if so, it will reject the
item. The RVMs can distinguish the color of bottles for glass sorting purposes and separate
different colors into different storage bins. Aluminum cans and plastic bottles are not sorted by
color, but are sorted into their own separate storage bins by type. The sensors determine if plastic
is acceptable polyethylene terephthalate (PET) or high-density polyethylene (HDPE), which is
not accepted. Bins internal to the RVMs store accepted bottles and cans until they are collected
for transportation to a processing plant.

Petitioner asserts that its RVMs begin the industrial process of recycling when its sensors
determine whether items are acceptable and contaminant free. The bottles and cans collected by
Petitioner are recycled into new products ultimately sold at retail or for reuse. A common use of
PET is in the manufacture of new carpet.

Petitioner contended that the sole purpose of is RVMs is to recycle used plastic, glass and
aluminum to produce products for ultimate sale at retail or reuse. Petitioner asserts this fits
squarely into the statutory definition of “industrial processing.”

Regarding the storage bins sold and leased to customers as part of RVM transactions, Petitioner
contends that Examples 13 and 14 from Revenue Administrative Bulletin (RAB) 2000-4 support
its position.

On September 14, 2012, Petitioner provided additional information showing that it collected
sales tax on sales of RVMs to larger retailers such as Wal-Mart, Kroger and Meijer. Some tax
was collected from Spartan Stores, but some machines were sold to Spartan under a resale
exemption that Spartan sold to affiliate stores (VGs, Glen’s, D & W Fresh Markets and Family
Fare Supermarkets).

Subsequent to the informal conference, Petitioner provided the following exemption certificates:

009b
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Docket No. 20112068
Page 3 of 8

-a blanket Michigan Sales and Use Tax Certificate of Exemption for industrial processing
from Wal-Mart Stores, Inc.

-a blanket Michigan Sales and Use Tax Certificate of Exemption for industrial processing
from Meijer Inc.

-a resale exemption claim from Spartan Stores Distribution, LLC
The Department’s Position

The Department maintains that Intent to Assess TH82977 should be upheld as originally
determined and that Petitioner’s claim for a refund of $2,258,229.00 should be denied.

Regarding Petitioner’s refund request, the Department asserts that it should be denied because
Petitioner provided no evidence of any customer claims of industrial processing, customer
requests for refunds, or proof that the sales tax has been refunded to customers.

Regarding the subject sales tax audit, the Department explained that Petitioner was unable to
separate taxable from exempt sales based on the gross up of its sales tax liability per its sales tax
payable account. The Department requested data from the Petitioner on numerous occasions to
determine exempt sales, but Petitioner’s representative failed to comply with each request.
Petitioner is not reporting gross sales or deductions on either the backup or monthly returns or its
Annual Sales, Use and Withholding Tax returns. Furthermore, Petitioner did not file Annual
Returns for 2007 or 2008. The Department explained that based on the lack of information
received from the taxpayer, it was forced to use the best available information to conduct its
audit.

The Department applied a negligence penalty to the audit determination because Petitioner was
unable to determine which invoices it was taxing and which ones were exempt.

ANALYSIS AND CONCLUSIONS OF LAW

At issue is whether the Department erred in assessing Intent to Assess TH82977 to Petitioner
following an audit. Also at issue is whether Petitioner is entitled to a refund of sales tax in the
amount of $2,458,452.00.

Sales covered by exemption certificates.

Section 12 of the GSTA explains a seller’s tax liability when an exemption is claimed by its
customer:

(1) If an exemption from the tax under this act is claimed, the seller shall obtain
identifying information of the purchaser and the reason for claiming the
exemption at the time of the purchase or at a later date. The seller shall obtain the
same information for a claimed exemption regardless of the medium in which the
transaction occurred.

010b
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Docket No. 20112068
Page 4 of 8

(5) A seller who complies with the requirements of this section is not liable for
the tax if a purchaser improperly claims an exemption. A purchaser who
improperly claims an exemption is liable for the tax due under this act. This
subsection does not apply if a seller fraudulently fails to collect the tax, solicits a
purchaser to make an improper claim for exemption, or accepts an exemption
form when the purchaser claims an entity-based exemption . . . . [MCL 205.62(1)
and (5).]

The primary goal of statutory construction is to ascertain and give effect to the Legislature's
intent as expressed by the language of the statute. Neal v Wilkes, 470 Mich 661, 665; 685 NW2d
648 (2004). When determining legislative intent, it is necessary to first look at the language of
the statute. Yaldo v North Pointe Ins Co, 457 Mich 341, 346; 578 NW2d 274 (1998). If the
language is clear and unambiguous, judicial construction is not permitted. Yaldo, 457 Mich at
346. The factfinder may read nothing into an unambiguous statute that is not within the manifest
intent of the Legislature as derived from the words of the statute itself. 4lvan Motor Freight, Inc
v Dep't of Treasury, 281 Mich App 35, 39; 761 NW2d 269 (2008). It must be presumed that
every word is used for a purpose and the factfinder must give effect to every clause and sentence.
Pohutski v Allen Park, 465 Mich 675, 683-684; 641 NW2d 219 (2002).

By statute, it is clear that, where Petitioner has at any time either (a) collected a fully completed
exemption certificate or (b) obtained the required data elements (including only the purchaser’s
name, address and reason for claiming an exemption), Petitioner is not liable for collection of
sales tax on those sales. The audit determination should be adjusted to exclude sales tax liability
for sales to Wal-Mart, Meijer and Spartan Stores Distribution by virtue of the Petitioner’s
provision of fully completed exemption certifications subsequent to the informal conference.

Sales for which no exemption certificate was provided.

Section 2 of the General Sales Tax Act (“GSTA”) provides in part:

[TThere is levied upon and there shall be collected from all persons engaged in the
business of making sales at retail, by which ownership of tangible personal
property is transferred for consideration, an annual tax for the privilege of
engaging in that business equal to 6% of the gross proceeds of the business, plus
the penalty and interest if applicable as provided by law, less deductions allowed
by this act. [MCL 205.52(1).]

Section 1 of the GSTA defines "sale at retail" as:

[A] sale, lease, or rental of tangible personal property for any purpose other than
for resale, sublease, or subrent. [MCL 205.51(1)(b).]
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It is not up to Petitioner to determine what items are taxable or exempt when making sales or
leases of tangible personal property. Petitioner’s statutory directive in section 2 of the GSTA is
to charge sales tax on all sales of tangible personal property transferred for consideration. It is
Petitioner’s customers duty to claim exemption from sales tax if they believe an exemption to
apply. Here, it appears that some of the RVMs sold to Spartan Stores Distribution were sold
exempt for resale to Spartan Stores’ affiliates. Spartan Stores must have provided Petitioner with
a claim for exemption that Petitioner honored by not charging sales tax on certain sales. If other
customers wanted to claim an exemption from sales tax, the action of making the claim must rest
with the claimant - not with Petitioner. For sales where no exemption certificate was provided,
Petitioner should have properly collected the tax due. Where Petitioner cannot show that it
properly collected sales tax, the Department’s assessment of the same should be upheld.

Industrial processing

Petitioner asserts that its RVMs should be exempt for industrial processing. Section 4t of the
GSTA provides an exemption for industrial processing as follows:

(1) The sale of tangible personal property to the following after March 30, 1999,
subject to subsection (2), is exempt from the tax under this act:

* ok %k

(b) A person, whether or not the person is an industrial processor, if the tangible
personal property is intended for ultimate use in and is used in industrial
processing by an industrial processor.

(c) A person, whether or not the person is an industrial processor, if the tangible
personal property is used by that person to perform an industrial processing
activity for or on behalf of an industrial processor.

* %k %

(2) The property under subsection (1) is exempt only to the extent that the
property is used for the exempt purpose stated in this section. The exemption is
limited to the percentage of exempt use to total use determined by a reasonable
formula or method approved by the department.

(3) Industrial processing includes the following activities:

(g) Remanufacturing.

* ok %k

(i) Recycling of used materials for ultimate sale at retail or reuse.

012b
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Docket No. 20112068
Page 6 of 8

(4) Property that is eligible for an industrial processing exemption includes the
following;:

(a) Property that becomes an ingredient or component part of the finished product
to be sold ultimately at retail.

(b) Machinery, equipment, tools, dies, patterns, foundations for machinery or
equipment, or other processing equipment used in an industrial processing activity
and in their repair and maintenance.

k %k ok

(5) Property that is not eligible for an industrial processing exemption includes the
following:

* kK

(e) Tangible personal property used for receiving and storage of materials,
supplies, parts, or components purchased by the user or consumer.

® ok %

(6) Industrial processing does not include the following activities:

(a) Purchasing, receiving, or storage of raw materials.

* %k %

(7) As used in this section:

(a) "Industrial processing" means the activity of converting or conditioning
tangible personal property by changing the form, composition, quality,
combination, or character of the property for ultimate sale at retail or for use in
the manufacturing of a product to be ultimately sold at retail. Industrial processing
begins when tangible personal property begins movement from raw materials
storage to begin industrial processing and ends when finished goods first come to
rest in finished goods inventory storage. [MCL 205.54t.]

The key inquiries in determining whether equipment is exempt for industrial processing are
twofold: (1) whether the machine converts or conditions tangible personal property by changing
its form, composition, quality, combination, or character; and (2) whether that tangible personal
property is ultimately sold at retail. Per MCL 205.54t(7), industrial processing begins when
tangible personal property tangible personal property moves from raw materials storage.

Petitioner explains that its RVMs (a) determine if there is excess liquid in a can or bottle and
either (b) distinguish the color of glass bottles for sorting or (c) determine the type of plastic
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Docket No. 20112068
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(either PET or HDPE) for sorting. Sorting is not the beginning of industrial processing,
according to section 4t(7). The DVD shows that plastic bottles are shredded after passing fraud
detection tests, while aluminum cans are crushed. Petitioner then explained that its RVMs feed
the glass, aluminum or plastic into internal bins, which store the property until it is collected and
transported to a processing plant. The shredding and crushing processes for plastic and aluminum
change the form of these types of tangible personal property; thus, appearing to start industrial
processing. The RVMs, however, do not seem to change or convert the form of the glass bottles-
those are just sorted and spit out of the machines into storage bins. That the bottles may (or may
not) break when propelled into a storage bin is not the RVM changing or converting the form or
quality of the bottles. It does not seem that RVMs that accept and sort glass are eligible for an
industrial processing exemption because these machines do not change the form, composition,
quality, combination or character of the glass they accept.

Another requirement of industrial processing is the tangible personal property that is converted
or conditioned must be ultimately sold at retail. Here, while Petitioner alleges that some of the
plastic collected (PET) is used to manufacture new carpet. However, Petitioner did not detail
what products were ultimately manufactured and sold at retail out of recycled aluminum or glass.
Furthermore, Petitioner did not provide evidence, such as invoices, that the tangible personal
property accepted and converted by its machines was ultimately manufactured into products that
were ultimately sold at retail. Thus, Petitioner has not shown by a preponderance of the evidence
that its RVMs were entitled to the industrial processing exemption it claimed.

Refund claim.

It is the taxpayer who bears the burden of demonstrating entitlement to a tax refund or credit.
See, e.g., United States v Janis, 428 US 433, 440; 96 S Ct 3021; 49 L Ed 2d 1046 (1976); see
also E-Z Sew Enterprises, Inc v United States, 260 F Supp 100 (ED Mich, 1966). Proof by a
preponderance of the evidence applies to proceedings before an administrative agency. Blue
Cross and Blue Shield of Michigan v Milliken, 422 Mich 1, 89; 367 NW2d 1 (1985); Aquilina v
General Motors Corp, 403 Mich 206, 210-211; 267 NW2d 923 (1978). This standard requires
that the fact-finder believe that the evidence supporting the existence of the contested fact
outweighs the evidence supporting its nonexistence. Blue Cross and Blue Shield, 422 Mich at 89.
This burden of persuasion applies to proceedings before an administrative agency. Blue Cross
and Blue Shield, 422 Mich at 89; Aquilina, 403 Mich at 210.

“As [sales tax] is a ‘privilege tax,” the sales tax is imposed directly on the seller. However, the
seller may pass it on to the purchaser and collect it at the point of sale. Sims v Firestone Tire &
Rubber Co, 397 Mich 469, 245 NW2d 13 (1976); Detroit & Cleveland Navigation Co v Dep't of
Revenue, 342 Mich 234, 238; 69 NW2d 832 (1955).” World Book, Inc v Dep’t of Treasury, 459
Mich 403, 408; 590 NW2d 293 (1999).

Regarding Petitioner’s refund request, Petitioner provided no customer requests for refunds or
proof that the sales tax has been refunded to customers. Here, the sales tax is a tax that may be
passed on to the purchaser, which from all accounts, it appears that Petitioner did. Petitioner may
not make itself greater than whole by charging its customers sales tax and requesting a refund for
itself. Here, prior to any entitlement to a sales tax refund, Petitioner must show that its customers
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who were charged sales tax have requested a refund from Petitioner and that Petitioner has first
refunded sales tax it collected to those customers before being reimbursed by the Department.
Thus, Petitioner has not shown entitlement to the sales tax refund requested.

RECOMMENDATION

For the above-stated reasons, it is recommended that the audit determination should be adjusted
to remove taxable exceptions for sales and leases of RVMs and storage bins to Meijer, Wal-Mart
and Spartan Stores Distribution during the audit period. All other sales and leases during the
audit period should remain taxable where no exemption certificate was supplied.

It is further recommended that Petitioner’s request for a sales tax refund of $2,458,452.00 should
be denied.

Respectfully submitted,

?-@L‘@/L
Elisabeth Avery, Referee
Hearings Division
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1 Lansing, Muchigan
2 Wednesday, January 7, 2015
3 1:00 p.m.
4 LANCE WILKINSON,
5 having been duly sworn, testified as follows:
6 EXAMINATION

7 BY MR. QUINN:

8 Q. Could you state your name for the record

9 and spell your last name?

10 A, Lance Wilkson, W-i-I-k-i-n-s-o0-n.

11 Q. Let the record reflect this is the

12 deposition of Lance Wilkinson, pursuant to notice,
13 for any and all purposes under the Michigan Court
14 Rules.

15 Mr. Wilkinson, my'name is Brian

16 Quinn. Irepresent the plaintiff in this case,

17 TOMRA of North America, Inc., which I'll just

18 refer to as TOMRA for ease of reference.

19 A Okay.

20 Q. Have you ever had your deposition taken
21 before?

22 A, Yes.

23 Q. Soyouknow the ground rules. Il just

24 give you a couple of my little rules that I like

Wd ¥T:62:¥ 6T0Z/.T/L DS Ad AIAIFDTY

19 25 to follow. Obviously it's a question/answer
Page 1 Page 3
00002 00004

1  APPEARANCES: 1 format. Verbal responses are necessary soTami

HONIGMAN MILLER SCHWARTZ AND COHN LLP 2 can get down your responses. If1ask you a
2 222 North Washington Square 3 question and you answer it I'm going to assume

Suite 400 4 that you understood the question. If at any time
3 Lansing, Michigan 48933 5 you don't understand my question, which can

By 6 happen, just ask me to repeat it or rephrase it

BRIANT. QUINN, 1.D. 7 and I'll do my best to make it more clear
5 On behalf of Plaintiff, 8 We can take a break at any time that
MICHIGAN DEPARTMENT OF ATTORNEY GENERAL 9 you want, The only caveat to that is if there's a

Revenue & Collections Division 10 question on the table I'd ask that you answer it
7 P.O. Box 30754 11 and then we can take a break for however long you

Lansing, Michigan 48909 12 want.
8 By 13 We used binders this morning for the

SCOTTL. DAMICH, J.D. 14 exhibits for the deposition of Mr Kolbig.
9 -and- 15 There's a couple other depositions in this case so

ADAM SADOWSKI, I.D. 16 we're just going to be referring to binders if
10 17 that's easy, so if you could, can you flip to tab

On behalf of Defendant, 18 Cin your binder, which has been marked as
11 19 Deposition Exhibit C. If you could can you
12 EXAMINATION INDEX 20 identify that document for me?
13 ATTORNEY'S NAME EXAMINATION RE-EXAMINATION 21 A, It's anotice for the deposition.
14 BY MR. QUINN: 3 22 Q. Have you seen that document before?
15 BY MR. DAMICH: 23 A, Yes.
16 * * * 24 Q. Onthesecond page of it it asks you, the
17 INDEX OF EXHIBITS 25 deponent, to produce certain things, those are
Page 2 Paoe 4
Pages 1-4
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00005 ‘
1 items one, two, and three; do you see that on the

2 notice?

3 A Yes.

4 Q. Did you bring any of those items with you
S today?

6 A. Ididnot. These items were produced
7 during the -- in the request for production. I
8 had no additional documents,

9 Q. And did you assist in the request for
10 production of documents?

11 A, Yes.

12 Q. And what was the extent of your

13 involvement, your assistance?

14 A. lreviewed the records that were in my
15 possession to see if | had any documents

16 responsive to the request. If1 did I provided
17 them to counsel.

18 Q. Do you know what those documents
19 entailed?

20 A, There were some e-mails, That's about
21 the only thing I recall.

Wilkinson Deposition

00007
1 A I'maware of the cas. --
2 Q. Okay.
3 A --yes.
4 Q. And what's your understanding of the
5 case?

6 A. TOMRA is seeking a refund for the sale
7 of -- for sales or use tax related to reverse

8 vending machines sold to retailers throughout the
9 state.

10 Q. Were you involved in the audit in this

11 case?

12 A. No.

13 Q. Were you involved in the assessment in
14 this case?

15 A. No.

16 Q. Were you involved in the informal

17 conference process in this case?

18 A. No.

19 Q. What are your duties and responsibilities
20 as administrator of tax policy division?

21 A. The tax policy division is comprised of

-

INd ¥T:6¢:¥ 6T0C/LT/L OSIN A9 AIAIFOFH
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22 Q. And who were those e-mails between? 22 eleven attorneys referred to as administrative law
23 A. Me, counsel, and my staff. 23 specialists in the civil service rules. We also
24 Q. And what staff members were those? 24 have one specialist and two analysts. Our job is
25 A, PatCalore. 25 to -- we work with counsel on lawsuits that
Page 5 Page 7
00006 00008
1 Q. Any other staff members? 1 involve revenue act taxes. We work with our
2 A. Idon'tknow Ioften copy my secretary 2 executive office when they have legal questions
3 but.. 3 and need recommendations. We work with the
4 Q. So apart from e-mails were there any 4 legislature on drafting legislation. We
5 other documents or records in your possession? 5 produce -- we develop and publish guidance
6 A. No. 6 regarding tax laws. We also review upon request
7 Q. Ifyou could can you flip to tabA, which 7 of the administrator of the hearings division
8 has been marked as Deposition ExhibitA. Can you 8 recommendations to determine if those
9 identify that document for me? 9 recommendations are consistent with department
10 A, Itis our witness list. 10 policy.
11 Q. Okay. Have you seen this document 11 Q. Does the tax policy division issue
12 before? 12 guidance on tax exemptions?
13 A. Idon'tthink I have, no. 13 A. We may. We could either provide guidance
14 Q. Do you see your name on this document? 14 on written requests in the form of a letter
15 A. Ido. I'mnumber one. 15 ruling. I believe there's also a -- several
16 Q. You are the number one witness. Do you 16 RAB's, Rev Administrative Bulletins, that exist
17 know why you're listed as the number one witness? 17 dealing with tax exemptions.
18  A. Typically when there may be need to 18 Q. Istax policy responsible for the
19 testify on department policy I'll be listed due to 19 drafting of RABs?
20 my position as administrator with tax policy 20 A. Usually.
21 division or my designee in the event that there's 21 Q. Would any other division be responsible
22 someone on my staff that is better suited for the 22 forthat?
23 particular topic at issue. 23 A. Wehave RABs that detail prepaid sales
24 Q. And are you aware of this case, TOMRA of 24 tax rates as it relates to gasoline and diesel
25 North America V Department of Treasury? 25 fuel, which is produced by our tax processing.
Page 6 Pase R
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1 There may be other RABs out there that deal wi. 1 A, Real full-time emp,uyment? O
2 rates, interest rates, for example, that tax 2 Q. Yesh. n
3 policy doesn't necessarily draft. 3 A, Yeah. I would go back to before law —
4 Q. Istax policy division responsible for 4 school I worked for Intel Corporation in Chandler <
5 drafting any guidance or RABs on the industrial 5 Arizona. g
6 processing exemption? 6 Q. What did you do there?

7 A, We have produced guidance on the IP 7 A, ldid--1was aproject manager at the \g
8 exemptions, yes. 8 end. Prior to that I was what's known as a
9 Q. When you say that you produced it, have 9 business analyst. Z
10 you produced it in this case? 10 Q. And when did you go to law school? 8
11 A, Not that I'm aware of., Speaking in terms 11 A. I'wentto law schoo! -- I graduated law
12 of general guidance, Revenue Administrative 12 school 2003. d
13 Bulletins, which provide guidance to the 13 Q. And from which law school? l:l
14 practitioner and taxpayer community as a whole. 14 A. University of Michigan. B
15 Q. The administrative law specialists, are 15 Q. Where did you do your undergrad? (@)
16 they akin to in-house counsel? 16  A. Also University of Michigan. B
17 A, Weview it that way, The governmental 17 Q. What year did you graduate? N
18 structure and the AG serves as the State's 18  A. Igraduated -- I graduated law school in I\)
19 counsel, but they are used that way in terms of 19 2003. I graduated undergrad in 1996. ({e)
20 recommendations when there are questions, 20 Q. And what was your degree in? |_\
21 Q. Do you know if the Civil Service 21 A. Economics. EEN
22 Commission views them as in-house counsel? 22 Q. Any post grad work? U
23 A, Idon't. IdoubtitbutIdon't know 23 A. No. Z
24 Q. And how long have you been administrator? 24 Q. Besides law school?
25 A, I've been administrator for approximately 25 A. No,

Page 9 Page 11
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1 three years. I Q. AndareyouaCPA?

2 Q. And what was your position before that? 2 A. No.

3 A. Iwas administrative law specialist for 3 Q. Do you have any specialized

4 the tax policy division from 2000 -- from the 4 certifications in accounting or state taxation?

5 beginning of 2006 until 2011 at which time I 5 A. No.

6 became administrator. 6 Q. When did you first become aware of TOMRA

7 Q. And prior to being administrative law 7 and their claims for refund as well as challenging

8 specialist where did you work? 8 the assessment?

9 A. Iworked asan associate attorney at 9 A. Ireceived arefund request from a

10 Warner Norcross & Judd in Grand Rapids, Michigan. 10 taxpayer that I can't disclose that requested

11 Q. And how long were you there for? 11 their refund claim to be put on hold until TOMRA's

12 A. 1was at Warner Norcross for 12 refund claims were I guess concluded.

13 two-and-a-half years. 13 Q. So explain to me how that works. 1 mean,

14 Q. Soroughly'03to ‘06, sound about right? 14 what's the essence of their refund claim?

15 A, Yes. 15 A. Tdon'trecall. Ijustrecall that there

16 Q. And when you were an attorney atWarner 16 was a letter seeking a refund claim related to

17 Norcross did you deal with state tax issues? 17 reverse vending machines, but the letter

18 A, Yes. Notexclusively but yes. 18 acknowledged that TOMRA had already requested a

19 Q. What department were you in over there? 19 refund and that they were requesting that their

20 Litigation? 20 claim not be decided upon until TOMRA's was

21 A, [was in what they refer to as their 21 concluded.

22 business practice group. 22 Q. And this is a refund for what type of

23 Q. And what about prior to being an 23 tax?

24 associate attorney at Warner Norcross, what was 24 A, Must be sales tax.

25 your employment? 25 Q. And what you call reverse vending

Page 10 Pace 17,
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1 machines we call container recycle machines, su

2 for case of reference I'll use CRM or just

3 generically machines. What's your understanding
4 of how these machines work?

5 A. You insert a recyclable returnable can or

6 bottle, one that would be subject to the bottle

7 deposit laws. The machine makes sure that that's

8 areturnable container, and then depending on what
9 it is, whether it's glass or can or bottle,

10 basically deposits it in a bin.

11 Q. And how did you come across your

12 understanding of how these machines work?

13 A. Indiscussing this case.

14 Q. And were those discussions with people

15 from TOMRA?

16 A. Some of those discussions were with my

17 staff and my counsel. Others were with TOMRA's
18 counsel.

19 Q. Have you reviewed any literature on how
20 these machines work?

21 A, Not in the context of this case.

22 Q. Have you reviewed any DVDs on how these
23 machines work?

24 A, Thavenot.

25 Q. Isityour understanding that TOMRA's

A,

o

1 report of findings in this v.se?

2 A. No.

3 Q. Have you reviewed the informal conference
4 recommendation in this case?

5 A. Yes, butI don't recall -~ I don't recall

6 the conclusions or the reasoning in the hearing.

7 1do remember I read it once but...

8 Q. Do you remember what the disposition as a
9 result of the informal conference recommendation
10 was on TOMRA's direct claim for refund?

11  A. No. I mean, I think it was related to

12 exemption certificates, but I don't remember what
13 the ultimate conclusion was.

14 Q. Do you recall what the informal

15 conference recommendation’s conclusion was with
16 regard to the industrial processing exemption?

17 A. Idon't

18 Q. Do yourecall the informal conference

19 recommendation's conclusion regarding unjust
20 enrichment with respect to TOMRA's refund claim?
21 A, No.
22 Q. What's your understanding of the
23 statutory provision regarding unjust enrichment?
24 A. Imean, I can't quote the provision but I
25 think it says something to the effect of -- that

00015 “ Wilkinson Deposition
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1 position is that the sale and lease of these 1 sales tax amounts erroneously collected or over

2 machines are subject to the industrial processing 2 collected must be remitted to the State. A

3 exemption? 3 taxpayer cannot enrich themselves by keeping sales

4 A, Idon'tthink that's their position. 4 tax.

5 Q. Okay. What do you think their position 5 Q. Soin this particular instance if TOMRA

6 is? 6 erroneously collected and remitted sales tax to

7  A. Ithink their position is that -- can I 7 the department, the unjust enrichment to TOMRA

8 go off the record here for a minute? 8 would be what?

9 Q. Ifyou want, yeah. We'll take a break. 9 A, Well, the department's position would be

10 (Discussion off the record.) 10 that we -- the department would refund those

11 THE WITNESS: Could you repeat the 11 erroneously remitted sales tax amounts toTOMRA so

12 question? 12 long as TOMRA had shown that they had refunded the

13 BY MR. QUINN: 13 customers from whom they had erroneously collected

14 Q. Iwilltry i4 the tax.

15 A, Yes, thank you. 15 Q. Soit's the department's position that

16 Q. What is your understanding of TOMRA's 16 TOMRA has to refund first to the customers before

17 position with respect to the industrial processing 17 it can seek a refund from the department?

18 exemption? 18 A, Yes.

19 A, Ibelieve their position is that the use 19 Q. Do you know what statutory provision

20 of these machines by the retailers is exempt as 20 requires that?

21 industrial processing. 21 A, The statutory support for that position

22 Q. Okay. And have you reached a conclusion 22 is the statute that discusses unjust enrichment.
23 whether that position is correct or-incorrect? 23 1 don't have a cite. I'm sorry, I don't recall

24 A, Ilhavenot. 24 it.

25 Q. Have you had a chance to review the audit 25 Q. Do you know if that statutory provision

Page 14 Paoe 16
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1 provides that refunds must be made to the customws

2 first?

A, It does not. It doesn't specify the
order in which this occurs.

Q. So the department's position on the order
that -- in which it occurs, where's the authority
for that?

A. The statute and the department’s
interpretation of that statute.

10 Q. Ifinstead the department refunded the
amounts to TOMRA that were erroneously collected
12 and remitted and TOMRA was to turn those refund
13 amounts over to its customers, would there still

14 be unjust enrichment?

15 A. Perhaps not, although that's not

16 consistent with the department's policy.

17 Q. And the policy being refund customer then
18 seek refund from us?

19 A, Yes.

20 Q. Assuming that that's not the department's

21 policy, if it were to permit a refund to TOMRA

22 first and TOMRA turns around and refunds the

23 customers would there be unjust enrichment?

24 MR. DAMICH: I'm going to object, it

25 asks for a legal conclusion. You have to answer

o 00 NN bW
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—
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o
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00019 Wilkinson Deposition

1 should clarify something carlier too, it's not

2 necessarily that it's been erroneously collected.
3 Q Right

4 A, Aparty could collect sales tax correctly

5 but later on an exemption is produced.

6 Q. Isthere any circumstances where the

7 customer could get a credit, you know for

8 example, against use tax liability for amounts of
9 sales tax that it already paid?

10 A. Idon'tknow of any

11 Q. Are you familiar with MCL205.21b?
12 A. Not by -- it's in the revenue act.
13 Q. Yeah.
14 A, Yeah
15 Q. Butoffthe top of your head you can't

16 remember --

17 A, Icouldn'tcite it, no. That might be

18 the use tax offset provision.

19 Q. Yeah.

20 A. Yeah. That may answer your question, but
21 that's something that I think occurs in audit.

22 That's not a provision that I'm familiar with in

23 practice.

24 Q. Do youknow sitting here today if that

25 statutory provision caps the offset amount?

P
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1 though. 1 A, Idon'tknow
2 THE WITNESS: Okay. Probably not. 2 Q. Okay. IfIwere to tell you that it caps
3 BY MR. QUINN: 3 the offset amount at $5,000, would you have any
4 Q. Areyouaware that it's TOMRA's position 4 reason not to believe me?
5 at informal conference that it would, in fact, 5 A. No, although that doesn't ring a bell
6 refund the money to its customers? " 6 but...
7 A, No. 7 Q. Yeah.
8 Q. Inasituation like this where TOMRA 8 A. Ilhaven'tspenta lot of time with 21b.
9 erroneously collects sales tax from its customers 9 Q. Assuming for the sake of argument that it
10 and then remits that sales tax to the State, would 10 does cap it at $5,000 and the customer has way in
11 the customer have a direct claim for a refund of 11 excess of that $5,000 limit, is there any way for
12 sales tax? 12- that customer to get the access?
13 A No. 13 A Idon'tknow
14 Q. So TOMRA first has to ask for the refund? 14 Q. In this particular case are you aware if
15 A. That's the department's position, yes. 15 TOMRA provided any exemption certificates to the
16 Q. And that's based upon what? 16 department from its customers?
17 A. The statute, the identity of the 17 A. I'm not certain, no.
18 taxpayer. 18 Q. Ifyou could canyou flip to tab R in
19 Q. Sois it fair to say that TOMRA is the 19 your binder, which has been marked as Deposition
20 one that has to ask for the refund because it was 20 ExhibitR. Can you describe what this document is
21 TOMRA that remitted the sales tax to the State? 21 for me?
22 A. TOMRA is the entity, the taxpayer here. 22 A. Thetitle is Michigan sales and use tax
23 They're the one making a retail sale subject to 23 certificate of exemption, The vendor is TOMRA,
24 sales tax, so as the taxpayer they would be the 24 the claimant is Meijer, and the claim is for
25 one that would have to request the refund. 1 25 industrial processing.
Page 18 Pase 20
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1 Q. Have you seen this certificate before?

2 A. lhave not.

3 Q. Do you know if Meijer is a customer of

4 TOMRA?

5 A. Thislooks like it, yes. This would seem

6 to indicate that.

7 Q. So based on the blanket certificate

8 itself leads you to that conclusion?

9 A Yes

10 Q. Do you have any independent knowledge of
11 whether or not Meijer is a customer of TOMRA?
12 A No.

13 Q. And canyou tell me the dates that this

14 certificate applies to?

15 A, Itwassigned in October of 2012 and the
16 certificate -- there's some additional writing in
17 here that's saying that the certificate extends

18 back to January 2001.

19 Q. Is that proper to extend it back like
20 that?
21 A Idon'tknow ifit's proper in terms of

22 what's expected when filling out a form, but I
23 think the department's general practice is to

24 honor an exemption certificate whenever received.
25 1t doesn't necessarily have to be produced at the

1 certificate of exemption.

2 Q. And the claimant is who?

3 A, Walmart Stores, Inc.

4 Q. And the vendor or seller?

5 A. TOMRA, TOMRA processing center/TOMRA of
6 North America.

7 Q. And can you give me the dates upon which
8 this extends back to?

9 A, Itwassigned 12-18-2012 and it's --

10 there's a note in here that says it extends back

11 to October 1st, 2003.

12 Q. And, again, it's the department's

13 practice to honor that request extending it back?
14  A. Tbelieve so.

15 Q. IfTOMRA had collected sales tax from

16 Walmart and then remitted that to the department,
17 could Walmart make a direct claim for that sales
18 tax collected and remitted?

19 A, Idon'tthink so. That at least is not
20 consistent with my understanding of department
21 policy.
22 Q. So the only person to collect it is -- or
23 to make a refund claim would be TOMRA?
24 A. Yes.
25 Q. And if the State refunded TOMRA the

00023 ~ T Wilkinson Deposition
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[ time of the transaction. 1 amounts and TOMRA then remitted those amounts to
2 Q. And the department's practice of 2 Walmart, would there be unjust enrichment?
3 accepting these, is it based on statute or.. 3 A. It goes back to the scenario earlier
4 A, Tassume it's consistent with statute. I 4 that's not department policy.
5 can't recall the IPexemption provision off the 5 Q. Um-hum.
6 top of my head. 6 A. Butassuming the hypothetical as you
7 Q. Ifyou could can you flip to tab S, which 7 asked me to assume earlier;, then likely not.
8 has been marked as Deposition Exhibit S, Can you 8 Q. IfTOMRA was to present the department
9 identify this document for me? 9 with an-agreement between itself and Walmart that
10 A. This appears to be a sales and use tax 10 any amounts that it -- that TOMRA received from
11 certificate of exemption by Spartan Stores. 11 the State in connection with sales tax collected
12 Q. And the vendoris TOMRA? 12 and remitted, would that be sufficient to
13 A. Yeah, here they're identified as the 13 alleviate the department's concerns over unjust
14 seiler. This is a homemade exemption certificate. 14 enrichment?
15 Q. Iknow it's not on the department's form 15 A. No.
16 so... The date on that, can you identify the date 16 Q. Why is that?
17 for me? 17 A, Well, it's a hypothetical. We have -- as
18 A, ltis dated September 1st, 2012. 18 far as [ know have not been presented with that
19 Q. Have you ever seen this certificate 19 scenario so 1o decision has actually been made.
20 before? 20 However, our policy is to refund the taxpayer upon
21 A, No. 21 demonstrating that the taxpayer has, in fact,
22 Q. Ifyou could can you flip to tabT for 22 refunded their customers.
23 me, which has been identified as Deposition 23 Q. Butasigned written agreement would not
24 Exhibit T. Can you identify this document for me? 24 be sufficient?
25  A. This is a Michigan sales and use tax 25 A. Iguess]don't know I haven'tbeen
Page 22 Page 24
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1 presented that. I don't know that we've made a

2 decision on anything like that before.

3 Q. Forexample, the -- sticking with the

4 certificate of exemption at tab T for Walmart, is

5 TOMRA permitted to rely upon this certificate of
6 exemption?

7 A. Generally, yes.

8 Q. What would be some circumstances where
9 they would not be able to rely upon the exemption?
10 A. Evidence of collusion or fraud, which I

11 don't think are present here,

12 Q. So apart from the exemption certificate

13 itself, what would a seller need to provide to the
14 department to be entitled to the exemption?

15 A. Could you rephrase the question?

16 Q. Sure. IFTOMRA is presented with a

17 certificate of exemption, for example, Walmart,
18 does it need to prove anything else to the

19 department that the transaction's exempt other
20 than that they received a certificate of

21 exemption?

22 A: IfI'm understanding you there's going to
23 be some conflating here. FromTOMRA's perspective
24 whether they'd be required to pay sales tax on

25 that, they can rely on the exemption.

1 the containers that they :...tve?

2 A. As!lunderstand it, for cans and plastic

3 there is.some crushing.

4 Q. Um-hum.

5 A, Whether that constitutes conditioning I

6 don't know.

7 Q. So for cans and plastic bottles, in

8 addition to crushing do they do anything else to
9 the containers?

10 A, No. Well, I mean, I think there's a

11 scanning to make sure that there are eligible

12 containers.

13 Q. Would that be characterized as

14 inspection?

15 A. Idon'tknow

16 Q. Do you know if it would be characterized
17 as sorting?

18 A. Idon'tknow

19 Q. Do you know if the department has

20 formulated a policy on that?

21  A. No, I don't -~ no, I don't know if we

22 have.

23 Q. Okay.

24 A, Idon't know what it is.

25 Q. Letme just double-check real quick. Do

00027 " Wilkinson Deposition
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1 Q. Um-hum. 1 you know what the difference between an operating
2 A. Whether the exemption is proper would 2 lease and a capital lease is?
3 probably come from an audit of the retailer that 3 A Ingeneral, generally would never write
4 purchased the reverse vending machines or the -- 4 a paper on it, but my understanding of capital
5 Q. Machines. 5 leases is that generally it's a financing
6 A, --machines, sorry. 6 mechanism.
7 Q. Okay. So that would be an issue between 7 Q. Howso?
8 the department and Walmart, not necessarily an 8 A. This is going to maybe sound stupid on a
9 issue between TOMRA and the department? 9 transcript, but it's -- it has to do with
10 A, Yes. 10 you're -- you're almost essentially purchasing the
11 Q. Isit the department's policy that 11 equipment but you're doing so through a capital
12 industrial processing involves recycling? 12 lease. I know for tax purposes, for federal tax
13 A. Ibelieve that's the statute. I'm not 13 purposes, often you're treated as if you own the
14 familiar with any specific departmental policy on 14 goods.
15 recycling. 15 Q. That was pretty good. Do you know if
16 Q. Soit's your understanding that the 16 TOMRA did operating leases, capital leases, both?
17 industrial processing statute includes recycling 17 A. lhavenoidea.
18 as an industrial processing activity? 18 Q. Okay.
19 A, AsIrecall but, again, I don't have the 19 A, Idon't know
20 statute-in front of me. That's what would dictate 20 Q. Do you -- are you aware if the machines
21 whether recycling is part of it or not. 21 contain bins?
22 Q. And do any of the machines that TOMRA 22 A. Yes, Ibelieve they do.
23 sells or leases involve recycling? 23 Q. And how did the bins interact with the
24 A, Idon'tknow That's a good question. 24 machines?
25 Q. Do you know if they convert or condition 25 A. Idon'tknow the design components, butl
Page 26 Pace 2R
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I believe the cans or bottles get dropped into the

2 bins.

3 Q. Andthen once the containers are dropped
4 into the bins, then what happens?

5 A, Idon'tknow exactly.

6 Q. Okay.

7 A, Ibelieve somebody I don't know who,

8 picks up the bins and takes them somewhere or at
9 least picks up the cans or bottles in the bins and
10 takes them somewhere.

11 Q. And do you know where that somewhere
12 would be?

13 A. No,Idon't.

14 Q. So not specific to this case but what's

15 your general understanding of what happens to
16 used, deposited beverage containers?

17 A. Tbelicve the bottle deposit law -~ I

18 mean, they're prohibited from going into the

19 landfill.

20 Q. Um-hum.

21 A. Solbelieve that they are recycled or

22 used in some way. I don't think bottles are ever
23 refillable anymore but I think they used to be.
24 Q. So apart from reuse they could be

25 recycled into a product available for sale at

Page 29

5 Shorthand Reporter and Notary Public in and for

6 the County of Clinton, State of Michigan, do

7 hereby certify that the foregoing Deposition was

8 taken before me at the time and place hereinbefore
9 set forth.

10 1 further certify that said witness was

11 by me duly sworn in said cause; that the testimony
12 then given was reported by me stenographically;
13 subsequently with computer-aided transcription,
14 produced under my direction and supervision; and
15 that the foregoing is a full, true, and correct

16 transcript of my original shorthand notes.

17 IN WITNESS WHEREOF, | have hereunto set
18 my hand-and seal this 19th day of January, 2015.
19

20

21 Tamara Staley Heckaman, CSR-3443,
Certified Shorthand Reporter,

22 Registered Professional Reporter,
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1 retail?

2 A, Yes, they could. Idon't know if they
3 -are but they certainly could.

4 Q. Doyou know whether or not that was done
5 in this case?

6 A Idon't

7 Q. Ithink that's all I have, Yeah, that's

8 it.

9 MR. DAMICH: Give me a second.
10 Yeah, I'm good. I don't have anything.

11 MR. QUINN: Okay.

12 (Whereupon Deposition concluded
13 at 1:45p.m.)
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Plaintiff's Response to Defendant's Third Discovery Requests

STATE OF MICHIGAN
COURT OF CLAIMS

TOMRA OF NORTH AMERICA, INC,,
Plaintiff,
v

DEPARTMENT OF TREASURY,
STATE OF MICHIGAN,

Defendant.

Docket No. 14-91-MT

HON. MICHAEL J. TALBOT

Consolidated with Docket No.
14-185-MT

JUNE SUMMERS HAAS (P59009)
BRIAN T. QUINN (P66272)

Honigman Miller Schwartz and Cohn LLP
Attorneys for Plaintiff

222 North Washington Square, Suite 400
Lansing, Michigan 48933

(517) 377-0734

SCOTT L. DAMICH (P74126)

Assistant Attorney General

Michigan Department of Attorney General
Revenue & Collections Division
Attorneys for Defendant

P.O. Box 30754

Lansing, Michigan 48909

(517) 373-3203

PLAINTIFE’S RESPONSE TO DEFENDANT’S

THIRD DISCOVERY REQUESTS TO PLAINTIFF

NOW COMES Plaintiff, TOMRA of North America (“Plaintiff”), by and through its

attorneys, Honigman Miller Schwartz and Cohn LLP, and provides answers to Defendant

Department of Treasury, State of Michigan’s (the “Department”) Third Discovery Requests as

follows:
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Plaintiff's Response to Defendant's Third Discovery Requests

All answers and responses contained herein are made in reference to and solely for the
purpose of this action, and the provision of each such response or answer does not in any way
restrict or modify Plaintiff’s rights to object to the admissibility of the information so provided if
presented by or discussed at the time of trial, and Plaintiff hereby reserves all rights to raise any
objection allowed by law in an effort to exclude and render inadmissible any of the information
provided herein at the time of trial.

Plaintiff has provided its answers and responses to the Department’s discovery requests
in an effort to expedite discovery, and by providing these answers, which may later prove to be
incomplete, Plaintiff does not in any way limit or affect its ability to produce additional
information or facts prior to trial, either in response to the Department’s discovery attempts or in
furtherance of Plaintiff’s own discovery or presentation of its claims and defenses.

The following responses are true and correct to the best of Plaintiff’s knowledge,
information, and belief as of the date of these responses. Plaintiff reserves the right to amend or
supplement its responses if it finds that inadvertent omissions have been made or if additional
documents or information are discovered at a later date.

To the extent that any interrogatory seeks information protected from disclosure by the

attorney-client privilege or the work-product doctrine, Plaintiff objects to such request.

INTERROGATORIES

FIRST INTERROGATORY:

1. You allege in Count I of the Complaint that you are entitled to an industrial
processing exemption. Please identify a precise dollar figure that represents the amount of Final

Assessment No. TH82977 you allege is unlawfully assessed based on the industrial processing

025b

Nd ¥T:62:% 6T02/LT/. OSN Ad AIAIFO3Y
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exemption to which you refer to in Count I, and explain how you calculated the precise dollar
figure.
ANSWER:

Plaintiff objects to this interrogatory as vague and ambiguous in that the
interrogatory refers to “the Complaint” in this consolidated case in which two separate
complaints were filed. Assuming the Department is referring to the Complaint filed in 14-
185-MT, claiming a refund of the sales tax assessment issued by the Department, Plaintiff
states that the entire amount assessed by the Department under Final Assessment TH82977
was unlawfully assessed. The precise dollar figure of the assessment is the amount stated
on the Final Assessment issued by the Department on May 9, 2014 and attached as Exhibit
4 to the Complaint filed in 14-185-MT and paid under protest on June 19, 2014. The
precise amount of the assessment was calculated by the Department and, therefore, the
methodology of the calculation of the assessment is within the knowledge of the
Department. The Final Assessment indicates that the amounts stated therein must be paid

within 30 days of receipt of the assessment, and Plaintiff complied.

SECOND INTERROGATORY

2. You allege in Count I of the Complaint that you are entitled to an industrial
processing exemption. Please identify and describe each of the items or pieces of equipment you
sold or leased during the period at issue that you allege is exempt from sales tax because of the
industrial processing exemption.

ANSWER:
Plaintiff objects to this interrogatory as vague and ambiguous in that the

interrogatory refers to “the Complaint” in this consolidated case in which two separate
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Plaintiff's Response to Defendant's Third Discovery Requests

complaints were filed. Assuming the Department is referring to Complaint 14-185-MT,
claiming a refund of the sales tax assessment TH82977 issued by the Department, Plaintiff
states that it believes it remitted the correct amount of sales tax due to the Department on
all Container Recycling Machines and parts thereto that were sold or leased during the tax
period at issue of October 1, 2003 through December 31, 2008 (the Tax Period in Issue).
However, the Department’s auditor became confused about Plaintiff’s recordkeeping and
remittance of sales tax, particularly as it relates to capital leases. Plaintiff treated capital
leases as sales of the Container Recycling Machines at issue and collected tax upon the
execution of the lease and immediately remitted such amounts to the Department, even
though Plaintiff continued to collect the financed purchase price from the customer. The
Department’s auditor assumed that additional monthly remittances of financed purchase
price payments from capital lease customers were sales without remittance of sales tax and
assessed additional amounts thereon. Accordingly, the amount of the assessed tax is

unrelated to actual sales but, rather, is an amount calculated by the Department’s auditor
as purported sales based upon the auditor’s misunderstanding of Plaintiff’s tax remittance

processes. There may have been additional misunderstandings about Plaintiff’s tax

remittance processes. The amounts assessed by the Department’s auditor were purported

to be amounts due upon Container Recycling Machines and parts thereto that were sold or

leased during the Tax Period in Issue. The Department’s auditor utilized an audit

sampling method to purport to identify transactions upon which sales tax was assessed in

excess of the $2,458,452 in sales tax remitted by Plaintiff for the Tax Periods in Issue. The
Department’s identification of the purported transactions for sales or leases of Container

Recycling Machines and equipment related thereto are contained within the Department’s
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sales tax audit workpapers produced to Plaintiff in response to Plaintiff’s First
Interrogatories and Request for Production of Documents dated December 5, 2014.
Further, assuming the Department is referring to the Complaint filed in 14-91-MT
claiming a refund of the sales tax paid to the Department, Plaintiff states that the only
products that Plaintiff sold or leased during the Tax Period in Issue were Container
Recycling Machines and parts thereto. Thus, to the extent that sales tax was collected upon
the sale or lease of Container Recycling Machines and parts thereto, the collection of such
tax and remittance to the Department was improper because the machines and any parts
thereto are exempt under the industrial processing exemption, MCL 205.54t, and especially
(3)(i), classifying recycling of used materials for ultimate sale at retail or reuse as industrial
processing, and (4)(b), classifying machinery and equipment used in industrial processing

and in their repair as property that is eligible for an industrial processing exemption.

THIRD INTERROGATORY:

3. You allege in Count I of the Complaint that you are entitled to an industrial
processing exemption. For each item or piece of equipment you sold during the period at issue
that you allege is exempt from sales tax because of the industrial processing exemption, identify
how you use the item or equipment for allegedly exempt purposes.

ANSWER:

Plaintiff objects to this interrogatory as vague and ambiguous in that the
interrogatory refers to “the Complaint” in this consolidated case in which two separate
complaints were filed. Assuming the Department is referring to the Complaint filed in 14-

91-MT, claiming a refund of the sales tax paid to the Department, Plaintiff states that the
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only products that Plaintiff sold or leased during the years in issue were Container
Recycling Machines and parts thereto.

Container Recycling Machines receive, sort, inspect, perform quality control,
production material handling, and are otherwise engaged in activities that constitute
industrial processing activities. During the tax periods at issue, the Container Recycling
Machines in Michigan may accept glass, aluminum or plastic containers, the combination
of aluminum and plastic containers or all three container types. The machine then
performs inspection, quality control and testing on the container to determine whether the
container conforms to specific parameters. The Container Recycling Machine scans the
universal product code (UPC) and uses the information from the UPC code and
information programed into the machine to determine if the container is an acceptable
returnable container in accordance with the Michigan law and the parameters of the
TOMRA customer. Under the Michigan law, a TOMRA customer is only required to
accept for recycling and deposit refund, those refundable containers that the customers
sells. If a container is not an acceptable refundable container or is the incorrect material
type, the container is rejected. The Container Recycling Machine also uses the information
from the UPC code and the information programed into the machine to determine the
material content of the container, the weight of the container and amount of material
content along with the color of the content. The Container Recycling Machine then
attributes a raw material value to the container as well as a deposit return value. The
Container Recycling Machine maintains a count of containers and their raw material value
and deposit return value. The containers are further sorted by material content into
aluminum, plastic and glass. Aluminum cans are crushed and moved to an in-process bin

within the Container Recycling Machine. Plastic bottles are sorted by color, and converted
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and conditioned by making waffle punctures and then compacted and moved to an in-
process bin. Glass containers are sorted by color and moved to in-process bins. The
beverage containers were then transported to a processing plant where the beverage
containers were further processed by Schupan Recycling.

Thus, to the extent that sales tax was collected upon the sale or lease of Container
Recycling Machines and parts thereto, the collection of such tax and remittance to the
Department is improper because the machines and any parts thereto are exempt under the
industrial processing exemption, MCL 205.54t and 205.940 and especially (3)(d),(j) and (i),
and (4)(b), classifying machinery and equipment used in industrial processing and in their
repair parts as property that is eligible for an industrial processing exemption. See also
Mich Admin Code R 205.90(4)(b). The Container Recycling Machines perform the
industrial processing activity of inspection, quality control, testing, production material
handling, and recycling used containers for ultimate sale at retail or reuse. In fact, the
purpose of the Michigan’s Bottle Bill was to provide for the re-use of returnable containers.
Beverage Containers, Initiated Law 1 of 1976, MCL 445.571 et seq. (hereinafter the “Bottle
Bill”). The Bottle Bill certifies beverage containers that are reusable and requires
Plaintiff’s customers to accept returnable containers offered for sale by it. Accordingly,
the sale by Plaintiff of this industrial processing equipment is exempt because it is sold to
its customer who is a person, whether or not an industrial processor, using the Container
Recycling Machine to perform industrial processing either on its own behalf as an
industrial processor to the extent that it causes recycling of used container beverages to
occur or on behalf of the ultimate processor of the container for reuse or for processing

into a product to be ultimately sold at retail. In addition, Plaintiff’s two largest clients have
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claimed an industrial processing exemption and one has claimed a sale for resale
exemption.

Further, assuming the Department is referring to the Complaint filed in 14-185-MT,
claiming a refund of the sales tax assessment TH82977 issued by the Department, Plaintiff
states that the assessment is a calculated assessment based upon an audit sampling method
purporting to identify transactions upon which sales tax due but was not remitted, even
though Plaintiff remitted all sales tax on all sales or leases of Container Recycling
Machines. This calculated assessment does not represent actual sales or lease transactions
and, if it did, all such transactions would be exempt from assessment of sales tax because
all sales or leases of Container Recycling Machines and related equipment are, for the
reasons stated in the paragraphs above, sales of machinery that conduct industrial
processing activities either for the customer as an industrial processor or on its own behalf
as an industrial processor to the extent that it causes recycling of used container beverages
to occur on or behalf of the ultimate processor of the container for reuse or for processing

into a product to be ultimately sold at retail.

FOURTH INTERROGATORY:

4. You allege in Paragraph 52 of the Complaint that you are entitled to an industrial
processing exemption because the Container Recycling Machines you sell to your clients are
used in an industrial processing activity. Please identify and describe the industrial processing
activity you engage in that involves your use of the Container Recycling Machines.

ANSWER:
Plaintiff objects to this interrogatory as vague and ambiguous in that the

interrogatory refers to “the Complaint” in this consolidated case in which two separate
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complaints were filed. See Response to Interrogatory No 3 above. In addition, see Exhibit
3 to the Complaint filed in 14-91-MT and Exhibit 2 to the Complaint filed in 14-185-MT, in
which Hearing Referee Elizabeth Avery discusses the recycling and other industrial
processing activities conducted by each machine. See also, Michigan Department of
Treasury Revenue Technical Tax Training Manual Sales and Use Taxes Industrial
Processing Exemption stating that conveyers, sorting and compressing equipment is
exempt industrial processing equipment. Michigan courts have held that recycling
activities, production material handling and sorting of raw and production materials
constitutes industrial processing. Moreover, Plaintiff is only liable for sales tax which
should have been collected if the sales at issue are not exempt. Sales of products that
qualify for the industrial processing to a person, whether an industrial processor or not, or
qualify for the resale exemption do not subject Plaintiff to liability for failure to collect and

remit sales tax.

FIFTH INTERROGATORY:

5. You allege in Paragraph 56 of the Complaint that the Container Recycling
Machines you sold or leased are exempt from sales tax because you perform an industrial
processing activity for or on behalf of an industrial processor. Please identify and describe the
industrial processing activity you perform on behalf of an industrial processor using the
Container Recycling Machines.

ANSWER:

See answers to Interrogatories 3 and 4 above.
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SIXTH INTERROGATORY:

6. You allege in Paragraph 56 of the Complaint that the Container Recycling
Machines you sold or leased are exempt from sales tax because you perform an industrial
processing activity for or on behalf of an industrial processor. Please explain the industrial
processing activity you perform on behalf of the industrial processor.

ANSWER:

See answers to Interrogatory Nos 3 and 4 above.

SEVENTH INTERROGATORY:

7. You allege in Paragraph 56 of the Complaint that the Container Recycling
Machines you sold or leased are exempt from sales tax because you perform an industrial
processing activity for or on behalf of an industrial processor. Do you use Container Recycling
Machines when you perform the industrial processing activity on behalf of the industrial
processor?

ANSWER:

See answers to Interrogatory Nos 3 and 4 above.
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EIGHTH INTERROGATORY:

8. If your response to Interrogatory No. 7 is in the affirmative, please explain how
you use Container Recycling Machines when you perform the industrial processing activity on
behalf of the industrial processor.

ANSWER:

See answers to Interrogatory Nos 3 and 4 above.

NINTH INTERROGATORY:

9. You allege in Paragraph 56 of the Complaint that the Container Recycling
Machines you sold or leased are exempt from sales tax because you perform an industrial
processing activity for or on behalf of an industrial processor. Please identify the industrial
processor for whom you perform an industrial processing activity for or on behalf of.
ANSWER:

Plaintiff objects to this interrogatory as irrelevant because the plain language of the
industrial processing statute exempts tangible property, such as the Container Recycling
Machines and related parts at issue, that conduct industrial processing activities when sold
to a person, whether or not the person is an industrial processor. Moreover, neither the
statute nor the Michigan Courts require the identification of an ultimate industrial
processor to qualify for the exemption when an industrial processing activity is part of the
process of industrial processing in that results in a product for ultimate sale at resale.
However, without waiving its objections, Plaintiff states that under the Bottle Bill, the
deposit originator has the responsibility to ensure that the deposit is paid and that the
returnable container is recycled. In Michigan during the years in issue, Schupan Recycling

acted as the marketer on behalf of the deposit originators for sale of container materials to
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beneficiators/reclaimers and end users who turned the container materials into
remanufactured products. During the years in issue Schupan Recycling had contracts with
companies like Novelis, Alcoa and Coca-Cola Recycling for purchase of aluminum from
returnable aluminum containers; Glass Recyclers, a glass beneficiator who in-turn sold to
Owens Illinois, Veralia and Ardagh for purchase of sorted glass from returnable glass
containers and a variety of plastic reclaimers who converted plastics into solid state pellets
for use to manufacture bottles, carpeting, automotive parts, and higher end uses for

purchases of plastic by color for returnable plastic containers.

TENTH INTERROGATORY:

10. You allege in Paragraph 11 of the Complaint that Container Recycling Machines
receive and inspect glass bottles and then sends glass bottles into bins. Please identify who owns
the bottles when they enter the bins.

ANSWER:

Plaintiff objects to this interrogatory as vague and ambiguous in that the
interrogatory refers to “the Complaint” in this consolidated case in which two separate
complaints were filed. Plaintiff also objects to this Interrogatory as irrelevant because
ownership of a container in the process of recycling is irrelevant to the determination of
whether the Container Recycling Machines at issue conduct industrial processing and are
exempt under the industrial processing exemption. Both the statute and the case law make
clear that performing industrial processing activity upon property owned by another which
is reused or ultimately sold at retail is exempt. The Michigan Bottle Bill does not specify

title ownership of the returnable containers as they proceed through the redemption
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recycling process but does impose responsibility for the redemption upon the deposit

initiators.

ELEVENTH INTERROGATORY:

11. You allege in Paragraph 11 of the Complaint that Container Recycling Machines
receive and inspect glass bottles and then sends glass bottles into bins. Did Plaintiff sell the bins
to its customers during the period at issue?

ANSWER:

Plaintiff objects to this interrogatory as vague and ambiguous in that the
interrogatory refers to “the Complaint” in this consolidated case in which two separate
complaints were filed. It is unclear whether the Department is referring to the Complaint
filed in 14-91-MT or 14-185-MT. Without waiving its objections, Plaintiff states that the
lease price of Container Recycling Machines includes certain replacement parts, including
bins. Thus, the lease cost of Container Recycling Machines includes the cost of
replacement bins. Plaintiff collected and remitted sales tax on all leases of Container
Recycling Machines and, thus, collected sales tax on the price of bins and replacement bins
included therein. See, eg, General Motors v Dep’t of Treasury, 466 Mich App 231; 644
NW2d 734 (2002) (holding that no additional tax was due on post-warranty repair parts

because the price of these parts were included in the purchase price of the vehicle.)
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TWELFTH INTERROGATORY:

12.  If your response to Interrogatory No. 11 is in the affirmative, please identify
whether or not the bins were billed to customers separate from the Container Recycling

Machines.
ANSWER:

See Response to Interrogatory No. 11.

THIRTEENTH INTERROGATORY:

13. You allege in Paragraph 11 of the Complaint that Container Recycling Machines
receive and inspect glass bottles and then sends glass bottles into bins. Please explain if and how
Container Recycling Machines sort glass bottles.

ANSWER:

See Exhibit 3 to the Complaint filed in 14-91-MT and Exhibit 2 to the Complaint
filed in 14-185-MT, in which Hearing Referee Elizabeth Avery discusses the recycling and
industrial processing activities conducted by each machine. Glass recycling machines
contain a conveyer belt which transports raw materials. The machine then performs
inspection, quality control and testing on the container to determine whether the container
conforms to specific parameters. The Container Recycling Machine may accept glass,
aluminum or plastic containers or any two or all three container types. The Container
Recycling Machine scans the universal product code (UPC) and uses the information from
the UPC code and information programed into the machine to determine if the container is

an acceptable returnable container. It also determines the material content of the
container, the weight of the container and amount of material content along with the color

of the content. From this the Container Recycling Machine can attribute a raw material
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value to the container as well as a deposit return value. The Container Recycling Machine
then sorts the containers according to color. Glass containers are sorted by color and
separately placed inte bins. In addition the Container Recycling Machine counts the
number of containers of each color and the raw material amount and value of the

containers within each bin.

FOURTEENTH INTERROGATORY:

14. You allege in Paragraph 49 of the Complaint that industrial processing begins
when tangible personal property begins movement from raw material storage. Is it your position
that the cans and bottles are in raw material storage before they are placed in the Container
Recycling Machines?

ANSWER:

The Michigan Legislature has defined when industrial processing begins and ends.
MCL 205.54t(7)(a) states: “Industrial processing begins when tangible personal property
begins movement from raw materials storage to begin industrial processing and ends when
finished goods first come to rest in finished goods inventory storage.” The Michigan courts
and the Department have acknowledged that placing raw materials onto a conveyer belt to
be sorted, inspected, and tested to ensure quality control begins the industrial processing
activities. RAB 2000-4; Michigan Department of Treasury Revenue Technical Tax
Training Manual Sales and Use Taxes Industrial Processing Exemption. Under the plain
language of the statute, as well as under the Department’s own interpretation thereof, the
movement of glass bottles on conveyer belt for inspection, quality control, and testing to

determine whether the bottles conform to specific parameters is the start of industrial
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processing, irrespective of whether the containers were in raw material storage prior to the

start of the industrial processing activity.

REQUESTS FOR PRODUCTION OF DOCUMENTS

1. Please produce any documents related to or in support of any of the answers
provided to the Third Interrogatory, including but not limited to contracts or leasing agreements,
including statements from your clients indicating how you used the item or equipment for
allegedly exempt purposes.

RESPONSE:

See documents at Tab A.

2. Please produce any documents related to or in support of any of the answers
provided to the Fourth Interrogatory, including but not limited to contracts or leasing
agreements, including statement from your clients indicating how you use the Container
Recycling Machines during an industrial processing activity.

RESPONSE:

See documents at Tab A.

3. Please produce any documents related to or in support of any of the answer
provided to the Sixth Interrogatory, including but not limited to contracts or leasing agreements,
including statements form your clients that explains the industrial processing activity that you
perform on behalf of an industrial processor.

RESPONSE:

See documents at Tab A.
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4. Please produce any documents related to or in support of any of the answers
provided to the Seventh Interrogatory and Eight Interrogatory, including but not limited to
contracts or leasing agreements, including statements from your clients that explain whether or
not you use Container Recycling Machines when performing an industrial processing activity on
behalf of an industrial processor.

RESPONSE:

See documents attached at Tab A.

5. Please produce any documents related to or in support of the answer provided to
Tenth Interrogatory, including but not limited to any contracts or lease agreements between you
and any company that explains who owns the bottles when they enter the bins.
RESPONSE:

N/A

6. Please produce any documents related to or in support of the answer provided to
the Eleventh Interrogatory, including but not limited to any contracts, lease agreements, purchase
orders, or invoices that shows how Plaintiff billed its customers for bins.

RESPONSE:

See documents previously produced and documents attached at Tab A.
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7. If you know of documents that are responsive to any of the Interrogatories,
Requests To Admit, or Requests for Production of Documents in The Michigan Department of
Treasury’s Third Discovery Request, but you do not produce the documents, then you must
generate a log that describes what the document is, identifies the Interrogatory, Request to
Admit, and/or Requests for Production of Documents to which it pertains, and explain why you

are not producing the document.

RESPONSE:
None.
Respectfully submitted,
HONIGMAN MILLER SCHWARTZ AND COHN LLP
Attorneys for Plaintiff
e /'/'/.‘
Dated: January 20, 2015 By: T

W [P359009)
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TOMRA of North America, Inc.
o ol At
Déﬁ%ré{'/Matto

Its:  Corporate Controller

VERIFICATION

STATE OF CONNECTICUT )
) ss.
COUNTY OF FAIRFIELD )

On this _jgy’ihda}' of Ua%m , 2015, personally appeared before me Jeffrey Matto,
Corporate Controller, for the Plaintiff ifi the within cause, and stated that he has read the forgoing
Plaintiff’s Response to Defendant’s Third Discovery Requests to Plaintiff and that he believes the
contents thereof to be true to the best of his knowledge, information, and belief.

& (otary Public”
County, W

My commission expires: }2’)%;') 2015
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“ Koutroumanis Affidavit

STATE OF MICHIGAN
COURT OF CLAIMS

TOMRA OF NORTH AMERICA, INC,,
Docket No. 14-91-MT

Plaintiff,
HON. MICHAEL J. TALBOT
v
DEPARTMENT OF TREASURY, Consolidated with Docket No.
STATE OF MICHIGAN, 14-185-MT
Defendant.

JUNE SUMMERS HAAS (P59009)
BRIAN T. QUINN (P66272)

Honigman Miller Schwartz and Cohn LLP
Attorneys for Plaintiff

222 North Washington Square, Suite 400
Lansing, Michigan 48933

(517) 377-0734

SCOTT L. DAMICH (P74126)

Assistant Attorney General

Michigan Department of Attorney General
Revenue & Collections Division
Attorneys for Defendant

P.O. Box 30754

Lansing, Michigan 48909

(517) 373-3203

AFFIDAVIT OF ANDREW KOUTROUMANIS

STATE OF CONNETICUT )
)ss.

COUNTY OF Hartferd )

I, Andrew Koutroumanis, being duly swom, depose and make this Affidavit upon

personal knowledge of the matters contained herein.

1. If called upon, I can competently testify to the facts of this Affidavit.
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7 Koutroumanis Affidavit

2. I am a Tax Manager with KPMG, LLP, and my main office is located at One
Financial Plaza, 755 Main Street, Hartford, Connecticut 06103.

3. I am a duly licensed Certified Public Accountant, and I have worked on State and
Local Tax matters for approximately 20 years.

4, I was engaged by TOMRA of North America, Inc. (“TOMRA”) in connection
with a sales and use tax audit of TOMRA conducted by the Michigan Department of Treasury
for the tax periods October 1, 2003 through December 31, 2008 (the “tax periods at issue™).

5. I represented TOMRA in the Informal Conference proceedings for the tax periods
at issue.

6. In the course of my representation in connection with the sales and use tax audit, I
became familiar with TOMRA's practices and procedures for collection and remittance of sales
tax to the State of Michigan for the tax periods in issue.

7. In the course of my representation in connection with the sales and use tax audit, I
became familiar with TOMRA’s practices and procedures for collection and remittance of use
tax to the State of Michigan for the tax periods in issue.

8. By letter dated December 14, 2011, I submitted a Claim for Refund for overpaid
sales tax in the amount of $2,258,229, on behalf of TOMRA to the Michigan Department of
Treasury Refund Section as well as to the Office of Hearings. The Claim for Refund included
amended returns for the tax periods in issue but excluded the monthly periods where the taxpayer
could not locate copies of originally filed returns. The Claim for Refund detailed the calculations
and bases for the refund claim.

9. On behalf of TOMRA, I calculated the sales tax refund due on sales and leases of

Container Recycling Machines and parts thereto by calculating all tax remitted to the Michigan
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Department of Treasury for the tax periods October 1, 2003 through December 31, 2008 (the
“tax periods at issue™) as the total of all monthly sales tax remittances for the tax periods at issue
and any adjustments made on TOMRA’s annual returns.

10.  Attached at Tab A (TOMRAO011278-011373) is a true and correct copy of

TOMRA'’s refund claim dated December 14, 2011.

[Remainder of page is intentionally left blank.]
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Further, Affiant sayeth not.

Dated: February,#.2015 /W /

Andrew Koutroumanis

Subscribed and sworn to before me
this/2_ day of 15

Notary Public ,
county, Co90pelydut
y @ommission Expires: 7277 3/ Zoi7

16062315.5
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KPMIG LLP Telephone +1 860 522 3200
Ona Financial Plaza Fax +1 860 297 5555
755 Main Street Internet WwWw.Us.kpmg.com

Hartford, CT 06103

December 14, 2011

VIA CERTIFIED MAIL

Office of Hearings

Michigan Department of Treasury
Austin Building

Lansing, MI 48922

RE: TOMRA of North America, Inc.
Acct #: MEGI122949
Audit Review Period: 16/1/2003 — 12/31/2008
Request for Claim of Refund

Dear Sir or Madam:

Enclosed are amended returns for sales and use tax on behalf of TOMRA of North America, Inc.
(“TOMRA™), in connection with assessments TH82977 and TH82978, and the protest letter sent
by TOMRA to the Michigan Department of Treasury (“MDOT”), dated December 2, 2011. A
copy of the submitted protest letter has been provided for your convenience. The amended returns
cover the audit periods 10/1/2003-12/31/2003, and tax years ended 12/31/2004 -12/31/2008. The
amended returns reflect the claim for refund for all Michigan sales tax collected from TOMRA s
customers and paid during the relevant periods in the amount of $2,258,229.! These periods
remain open pursuant to & waiver of the statute of limitations peried signed by TOMRA in
connection with a related audit with the MDOT.?

As noted in the December 2, 2011 protest [etter filed by KPMG on behalf of TOMRA, the basis
for the claim for refund is that sales tax collected from TOMRA'’s customers during the period
was collected in error. TOMRA’s equipment sales fall under the exemption that is provided to
equipment used in industrial processing. Therefore, TOMRA should not have collected sales tax
from its customers, TOMRA understands that all proceeds resulting from the refund claim must
be refunded to the relevant customers.

TOMRA’s reverse vending machines are used to collect and then crush used beverage bottles and
cans and reconstitute them into raw materials that are used by manufacturers fo create a variety of
recycled products. Sale of these machines are exempt based on the industrial processing
exemption. Michigan provides an exemption from sales tax for certain items sold that are used in

! Note that refund claims have not been submitted for monthly periods where the taxpayer could not locate
copies of the originally filed returns. These periods are April 2004, June 2005, Janvary 2006, September
2007, and January 2008.

2 See enclosed copy of the TOMRA’s signed Consent to The Suspension of the Running of the Statute of
Limitations , dated 3/24/2011.

KPMG LLP is @ Dalaware limited fability partnezship,
the U.5, member firm of KPMG Intermational Cooperutive
{"KPMG Intamnational”], a Swiss entity. -

TOMRAO011278
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industrial processing, including machines and equipment used in industrial processing activities,
where “industrial processing” expressly encompasses the “[rJecyclying of used materials for
ultimate sale at retail or reuse.” As described in the previous protest letter, the reverse vending
machines sold by TOMRA fit the machinery definition provided in the indusfrial processing
exemption statute squarely, as the m achines are used in the recycling of used materials for
ultimate sale or reuse. TOMRA’s customers additionally fit the “industrial processor”
description, because they convert and condition the cans and bottles placed into their machines for
resale to end-line manufacturers producing products from recycled materials.

In addition to the amended returns, we have included copies of the originally filed sales and use
tax returns documenting the withholding and remittance of the sales tax at issue for relevant
periods. Please note that this refund claim is being filed in duplicate both with the Michigan
Department of Treasury Office of Hearings as well as the Michigan Department of Treasury
refund section. If you have any questions regarding the content or methodology used in computing
the amounts presented on the returns, please call me at (860) 297-5033.

Very truly yours,

KPMG, LLP

Andrew Koutroumanis
Manager, State and Local Tax

AK:emd
Enclosures

cc:  Michigan Department of Treasury
Geoffrey Knotwell, TOMRA of North America, Inc.
Robin Hetirick, TOMRA of North America, Inc.
Rick Hill, KPMG LLP
Steve Kralik, KPMG LLP
Michael Duffy, KPMG LLP

3 Mich. Comp. Laws Ann. § 205.54t(4)(b) (where exempt equipment includes “[m]achinery, equipment,
tools, dies, patterns, foundations for machinery or equipment or other processing equipment used in an
industrial processing activity and in their repait and maintenance).

4 Mich. Comp. Laws Ann. § 205.54t(3) and (3)(3).

* Mich. Comp. Laws Ann, § 205.54t(7)(b) (*’Industrial processor’ means a person who performs the activity
of converting or conditioning tangible personal property for ultimate sale at retail or use in the
manufacturing of a product to be ultimately sold at retail.”).

TOMRAO011279
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TOMRA of North America, Inc.
Total Refund Due

Years 2003 through 2008

Year Refund Due
2003 $ 91501.88
2004 $ 454,076.33
2008 $ 388,165.05
2006 $ 400,338.07
2007 $ 545,504.34
2008 $ 378,243.30

Total Refund Due: $ 2,258,228.97

051b
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STATE OF MICHIGAN
RICIKK SNYDER DEPARTMENT OF TREASURY ANDY DILLON
GOVERNOR NEW YORK OFFICE STATE TREASURER

TOMRA OF NORTH AMERICA INC
Attn: Geeffrey Kuotwell, Tax Audit Manager
One Corporate Drive - Suite 710

Shelton, CT 06484

RE: Statute of Limitations — TOMRA OF NORTH AMERICA INC
#ME-0122949 / 06-1362037

Dear Mr. Knotwell,

Enclosed is are signed copies of the Consent to the Suspension of the Running of the
Statute of Limitations for the Michigan taxes and dates listed below:

Tax Period Expiration Date

SALES & USE 1/1/2003 - 12/31/2008 12/20/2011

Thank you for your cooperation.

Sincerely,

2

Chris Potts
Audit Manager

Enclosure’

cc: Office Files
Ronald Kolbig, Sr. Auditor

2975 WESTCHESTER AVENUE, SUITE 404 « PURCHASE, NEW YORK 10577
www,michlgan.gov/Areasury « (814) 253-8686

TOMRAO011283
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CONSENT TO THE SUSPENSION OF THE RUKNING OF THE STATUTE OF LIMITATIONS

Pursuant to Section 275(8)(b) of PA 122 of 1941, as amended, (MCLA 205.27a(3)(b))

MICHIGAN Use TAX for the period:

From: 10/1/2003 Thru: 12/31/2008

The undersignea Corparation, by its duly authorized officer andfor agent or individual, and the State Treasurer of the State
of Michigan mutually consent ta suspend the Statute of Limitation for the abova tax for the pertiod indicated so that further
clarification can be made for the proper tax determination and/or refund, as the case may be.

This walver expires on: 12/20/2011

Account Number: MEQ12294g
Name of Corporation: TOMRA OF NORTH AMERICA INC

A o te ) TAXPAYER INFORMATION
By: - %%ﬂ% /(WM 6’-9m«-4l Vaf Smva o f M
{Signy” / (&/ .
G sty KroTwell

E 3wl

{Pdnt)

On ihis day of ,20____, before me, a Notary Public for said County, personally appeared

, to me personally known, whe, being duly sworn, did say he/she is of the
Corporation named above which executed the within instrument; that if a corporation, the zesf affixed to said instrument is
the corporation seat of said corporation; that he/she is duly authorized to sign and seal said instrument, and hefshe
acknowledged said instrument to be the free act and desd of sald Carporation.

Notary Publlc Signature: Caunty of:
Acting in the County of:
My Commission Expires: State of

INTERKAL TREASURY OFFICE USE ONLY

The ahove waiver, applicable as a result of an audit conducted by the Michigan Depariment of Treasury, has been
certified by Chiis Potfs, Area Manager, for Michigan Use Tax for the Audit Period ?Mng 10142003 and ending
Wi

12(31/2008 being audit account number MED122948, w

Area Managbr Signbtura
2t 200

Date

Far the Treasurer

z o)
I TP - S -
tf:\ i i/’! J}gﬂﬂ,ﬁ;}iﬁ»&

R ,;/"",L S .
fpotlpl? b

Stan Weber, Director, Tax Compliance Bureau

Date: MAR 29 2011

TOMRAOQ11284
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CoNseNTTO THE SUSFENSION OF THE RUNNING OF THE STATUTE OF LIMITATIONS

Pursuant to Section 27s{3)(b} of PA 122 of 1941, as amended, (MCLA 205.27a(3)(b))

MICHIGAN Sales TAX for the period;
From: 10/1/2003 Thru: 12/31/2008

The undersigned Corporation, by its duly authorized officer andfor agent or individual, and the State Treasurer of the State
of Michigan mutually consent to suspend the Statute of Limitation for the above tax for the peried indicated so that furiher
claification can be made for the proper tax determination and/or refund, as the case may bs.

This waiver expires ore 12/20/2011

Account Nurber; ME0G122849
Name of Corporation: TOMRA OF NORTH AMERICA INC

Wi / - TAXPAYER INFORMATION
< ‘ L] - a »v. .
By _ Sl Frey Lo [ L ,.ra,HA‘ Yo pees v of Ay e
N Grerhey Lo
B Frtly P AL
{Prim) {
On this day of ,20____, before me, a Notary Public for said Gounty, personally appeared

, to me personaily known, who, being duly sworn, did say hefshe is of the
Corparationt named above which executed the within instrument; that if a corporation, the sezl affixed to said inslrument Is
the corporation seal of said corporation; that he/she Is duly authorized to sign and sea) said instrument, and he/she
acknowledged said instrument fo be the free act and deed of sdid Corporation.

%

e

Notary Publlc Signature: : County aof;
Acting in the County of:
My Cammission Expires: State of:

INTERNAL TrREASURY OFFICE USE ONLY

The above walver, applicable as a resuilt of an audit conducted by the Michigan Department of Treasury, has been
certified by Chris Potts, Area Manager, for Michigan Sales Tax for the Audit Period beginning §/1/2003 and ending
12/3112008 being audit account number MEQ122949. ﬁ

vy
Area Manager Sighalure *
/7.’{; 1!

g2
{

7

Date

For the Treasurer

=

Stan Weber, Director, Tax Compliance Bureay

Date: 31AR 29 20

TOMRAO011285
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KPMG LLP Telephonia 41 86D 522 3200
One Fin_anda! Piaza Fax +1 880 267 5556
755 Main Street Imemet  www.us.kpmg.com
Hartford, CT 06103

December 2, 2011
Via Certified Mail (7000 0520 0025 2485 2092)

Office of Hearings

Michigan Department of Treasury
Austin Building

Lansing, MI 48922

RE: TOMRA of North America, Inc.
Acct# ME0122949
Audit Review Period: 10/1/2003 - 12-31/2008
Assessments: TH82977 and TH32978
Notice Date; October 3, 2011

Dear Sir or Madam:

The Michigan Department of Treasury (“MBDOT”) sent two Bills for Taxes Due (Intent to Assess)
dated October 3, 2011 to TOMRA of North America, Inc. (“TOMRA”), The first such notice
(Assessment Number TH82977) assesses unpaid sales tax, penalty and inferest due of
$772,665.50. The second such notice (Assessment Number TH82978) assesses unpaid use tax,
penalty and interest due of $2,245,863.23 (see copies of notices, attached). For reasons set forth
below, TOMRA protests both of these assessments in their entirety and hereby requests an
informal conference to further explain why the assessments are erroneous as a matter of law and

should be expunged.

Further, TOMRA is claiming a refund of all Michigan sales taxes collected from TOMRA’S
customers and paid during the audit periods of October 1, 2003 through December 31, 2008 in the
amount of $2,458,452. These taxes were erroneously collected because the equipment sales to
TOMRA’s customers qualified for the Michigan industrial processing exemption. The basis for
TOMRA’s refund claims is also explained below. TOMRA understands its duty to return the
sales tax refund to its customers.

TOMRA’S BUSINESS OPERATIONS

TOMRA sells and leases “reverse vending machines” that convert de posited used beverags
containers into recycled materials including plastics, metals, and glass. These reverse vending
machines convert the consumer-generated raw materials and begin the process that calminates in
recycled products reentering the market for consumer reuse. TOMRA’s largest customers
typically include supermarkets and liquor stores in states that have consumer beverage container
deposit laws. In these states, consumers pay & cash deposit on each beverage container purchased
full at retail, typically 5 cents or 10 cents. Consumers may recover these deposits by returning

KPMG LLP I3 » Delsviara lrited Rsblitt: partnership,
tha U.5. mamber fm of KPMG Intsrnstiond Coopardthe
(*KPMG trdarnational*), o Sins antity

TOMRAO011287
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Office of Hearings

Michigan Department of Treasury
Decenber 2, 2011

Page 2

the empty beverage containers to the retail stores that sell beverages, To facilitate fast, automated
empty beverage container refund processes, beverage retailers can purchase reverse vending
machines fromm TOMRA. Consumers may insert empty beverage containers into the reverse
vending machines on sitc at the beverage retailers, and receive a printed receipt from the
machines denoting how many refundable contziners were deposited aud the corresponding
amount of cash refund to which the consumer is entitled. The consumer may then redeem this
receipt inside the store at which the reverse vending machines are situated.

TOMRA has three primary lines of business: (1) TOMRA sells reverse vending machines to its
custoruers, (2) TOMRA leases reverse vending machines to ite customers, and (3) TOMRA earns
service revenue repairing the reverse vending machines it has sold or leased. Service revenue is
eamed according one of two variations: (i) warranty contracts — fixed price periodic confracts for
any and all repairs required during the tenure of the contract; and (ii) “time and materials”
contracts where TOMRA. bills incretnentally for the time incurred and materials transferred in
servicing the equipment. TOMRA hag self assessed use tax for parts consumed in order to fulfill

warranty contracts sold to Michigan custormers.

TOMRA provides to its customers one of two different types of storage units, depending on the
type of reverse vending machine purchased: (1) small storage bins/tubs which hold a small
amount of converted beverage container material and (2) large “Gaylord Housing Units” which
hold large storage units called “Gaylord Bins”. When a customer purchases a TOMRA reverse
vending machine that uses small bins, the customer receives a negotiated aymber of storage bins
as part of the sales contract." These storage bins are sometimes referred to as “tubs.” The storage
bins are mannfactured to be integrated with the reverse vending machines, Empty storage bins
are inserted into the reverse vending machine in the location designed for this purpose. As the
machine is operated, the converted beverage container material is processed by the machine and
inserted info the storage bin, In the event that these small storage bins wear out or bresk, Tomra
provides additional bins as replacement for the original storage bins. The beverage container
material is then transported to materials processing facilities to be recycled.

When TOMRA Ieases its vending machines to customers, the lease may take the form of either a
capital or operating lease.’ When TOMRA leases a machine to its customers, it retains title to the
bins that are provided with the initial transaction. The lease mgreement includes provisions
governing the lease of the bins as well as the equipment.

TOMRA ‘purchases all of the reverse vending machines that it sells from a foreign parent
corporation. The foreign parent owns 100% of the stock in TOMRA. The storage bins procured
by TOMRA for resale to its customers are manufactured and sold by unrelated pariies,

15ec TOMRA Reverse Vending Bquipment Master Lease
2 For financial accounting purposes, the difference hetween a capital or opersting lease only impacts the
accounting treatment of the lease from the lesses’s perspective, See FAS 13,

TOMRA011288
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The genetal ledger accounting for TOMRA’s machine and storage bin purchases and sales is
relevant to a significant portion of the errors in the use tax assessment. When TOMRA parchases
reverse vending machines from its foreign parent, it debits machine inventory and credits cash,
When TOMRA purchages storage bins from its supplier , it debits tub inventory and credits eash.
When TOMRA sells a reverse vending machine and related tubs to a customer, it debits accounts
receivable and credits mackine revenue. TOMRA also credits machine inventory and tub
inventory and debits cost of goods sold (COGS™). When TOMRA ships replacement tubs for
tubs that have worn out through repeated use, TOMRA doss not charge its machine sale
customers for these tubs., Under TOMRA’s agreements with its customers, the customers have
the right to receive additional tubs at no incremental cost. Thus, when TOMRA ships
replacement tubs, it does not issue an additional invoice or charge the customer more sales tax.
The inventory withdrawal increases TOMRA’s COGS, but does not increase the sale price of the
machines and tubs sold. When a tubs inventory withdrawal is undettaken to replace wom tubs,
TOMRA debits COGS and credifs tubs invenfory. There i8 no corresponding credit to sales
revenue, no sales invoice, no incremental charge to the customer, and no sales tax collected.

The MDOT asserted in the audit workpapers that 445 inventory withdrawals with acconnt
descriptions of “COGS-TUB” were untaxed errors included in the overall taxable exception
population of - $2,477,712.40.3 The dollar magnityde of these COGS-TUB items was
$473,449.86, Because of errors in compiling the total taxable exceptions, the correct balance of
taxable exceptions should have been $825,217.05 (this error is described more fully below).
Thus, the COGS-TUB exceptions comprised more than 57% of the overall asserted taxable
exceptions consisted of inventory withdrawals of storage bins,

During the audit period, when TOMRA sold or leased reverse vending machines to its customers,
TOMRA collected and remitted sales tax on the total purchase price-invoiced to the customer,
including the price allocable to the bins which was not separately stated.

TOMRA’s customers utilize reverse vending machines to collect used bottles and cans to begin
the industrialized process of conversion to reusable retail material. The first step in the overall
process of recycling a used aluminum beverage can or glass/plastic bottle begins when the
TOMRA machine receives the can or bottle which is passed through its sensors to determine if
there is excess liquid remaining in the can or bottle. If there is excess liquid remaining in the can
or bottle at its point of entry fnto the TOMRA machine, the machine will reject the can or bottle.
The TOMRA machine further has the capacity fo distinguish the color of the bottles (clear,
amber, green, etc.) for glass sorting purposes into separste Gaylord storage bins. The aluminum
cans and plastic bottles are not sorted by color, however the coverted refurns are placed in their
own separate Gaylord storage bins. Additionally, the TOMRA machine sensors have the capacity
to determine the type of plastic that is acceptable in the machine such as polyethylene

3 This amount is net of an immatetial amount of exceptions for promotion items that were separately
aceounted for by MDOT on the workpapers.

TOMRAO011289
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terephthalate (“PET™) or to determine high-density polyethylene (HDPE) which is not acceptable.
The sensors fulfill a critical part of the process in thaf they ensure the quality of the refurns and
also that they are sorted in the proper bin which determines it use for recycling. Once the bottle or
can has beon accepted by the TOMRA machine, the machine then converts the bottles and cans as
they are inserted into the machine.

When 2 can or bottle is processed by a TOMRA machine, ownership of the underlying beverage
container material transfers at the point of destruction from the consumer to various beverags
distributors such as Coke or Pepsi. UBCR, LLC (“UBCRY”) is responsible for picking up the full
Gaylord bins, and then resupplying empty bins. UBCR brings the contents to its recycling
distribution center, where the raw materials are sorted and processed further, and where recycling
fees are billed to the relevant distributors, UBCR is paid by the distributors for its recycling
services. The processed materials are sold to additional industrial consumers for consumption.
Ownership of the small bins does not transfer to UBCR. However, UBCR. provides empty
Gaylord bins from an invertory pool it manages.

In August 2011, the MDOT completed an audit of TOMRA for sales and use tax for periods
Ociober 1, 2003 through December 31, 2008. The MDOT provided TOMRA. with detailed audit
workpapers (see copy attached) to support the assessments noted above in the Billing Notices.

ISSUES

With respect to the taxes assessed in the two Bills for Taxes Due (Intent to Assess), TOMRA
protests the assessments for the following reasons:

1. 'The workpapers provided by the Depertment condnin mathematical errors

The MDOT’s use tax workpapers report total taxable adjustments of $26,178,591 on Schedule B
page 2 of 2. Upon applying the 6% tax rate to this sum, tax of $1,570,716 is computed on
Schedufe Al. This amount of use tax is subsequently reported on the Final Audit Determination
Letter dated September 27, 2011 and assessed on the Bill for Taxes Due (Intent to Assess) dated

October 3, 2011.

The single latgest component of the use tax assessment is the “Expenses ~ Projected” amount
reported on Schedule B of $26,119,929. This expense projection comprises 99.8% of the total
use tax adjustments claimed by the MDOT.

TOMRA011290
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The detailed computation of the expense projection is reported by the MDOT on a workpaper
entitled “Projected Exceptions.” The MDOT tested TOMRA’s expenses for proper use tax
compliance for six sample months in the sixty-three month audit period. In the six months tested
and included in this report, “Total Exceptions” of $2,487,612 are reported out of a *“Test Period
Base” of $3,097,085. By dividing the exceptions by the base, the MDOT determined that
80.3211% of TOMRA’s purchases were taxable within the six month test period, as reflected by
the 80.3211% “Projection Multiplier.”

On the Projected Exceptions workpaper, the fotal six-month Test Period Base of $3,007,085 was
divided by six to compute a monthly base of $516,181. For the five full-year tax periods within
the audit of 2004 — 2008, this $516,181 amount was multiplied by twelve to calculate 2 Projection
Base of $6,194,169 for each of these five years. For the thres-month tax period within the audit
of October 1, 2003 — December 31, 2003, the $6,194,169 annual amount was multiplied by ¥4 to
caleulate a Projection Base of $1,546,542, The sum of Projection Bases for the five full years and
three-month period was $32,519,387. By period, these Projection Bases were multiplied by the
Projection Multiplier of 80.3211% to produce Projected Exceptions of $26,119,929 in total.

The MDOT wotkpapers include 2 19 page Microsoft Excel spreadsheet entitied “expense
.exceptions” to support the computation of the $3,087,184.66 and $2,477,712.40 of total test
period base and total exceptions for the 6 month sample examined. In the spreadsheet, cells
11726 and J1726 contain the sums that respectively report the $3,087,184.66 and $2,477,712.40
of total test period base and exeeptions. Cells 1726 and J1726 each contain a formula that sums
every line item in the particular column from row 7 through row 1725, In reviewing the
composition of the computed exception amounis on the worksheet it is evident that monthly
subtotals are being captured in six rows, including rows 218, 305, 431, 761, 1123, and 1470 (this
subtotal is labeled “2008 expenses”™, but appears to subtotal fransactions only from September
2008). Also, there is a “Total Expenses™ subtotal that sums the subtotsls from rows 218, 305,
431, 761, 1123, and 1470 on row 1471, These subtotal amounts are then again included within
the columnar total amount in row 1726 in addition to the amounts from each individual line item.
Accordingly, the amount of total exceptions and the tost period base as reported by MDOT were
erroneously overstated by a factor of three due to this triple-counting of items and subtotals.

When the subtotals are deleted from the column totals so that exceptions and base items within
the six month fest period are each counted only once, then $1,038,274.47 and $835,117.05 of
total test period base items and total exceptions are computed for the 6 month samplé period.*

#These sums each include the $9,900 in promotional expense exceptions included by MDOT in the
spreadshest below the columnar totals.

TOMRAO011291
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If the Projected Exceptions workpaper is recalculated to include test period base items and
exception items only once, the total six-month Test Period Base of $1,038,274.47 would be
divided by six to compute a monthly base of $173,047. For the five full-year tax periods within
the audir of 2004 — 2008, this $173,047 amount would be multiplied by twelve to calculaie a
Projection Base of $2,076,548 for each of these five years. For the three-month tax period within
the audit of Qctober 1, 2003 — December 31, 2003, the $2,076,548 annual amount would be
multiplied by ¥ to calculate a Projection Base of $519,137, The sum of Projection Bases for the
five full years and thres-month period would be $8,825,329. By period, these Projection Bases
would be multiplied by the Projection Multiplier of 80.4332% to produce Projected Expense

Exceptions of $7,098,492 in total.

Thus, the MDOTs math errors produced an overstatement of projected expense exceptions of
$19,021,437 (or $26,119,919 as reported minus the 57,098,492 properly reported if the triple-
counted items are only counted once), Carrying through the corrected expense exception to
Schedule B, Total Purchases as reported of $30,345,664 must be reduced to $11,324,227.
Determined Tax computed on Schedule Al must be reduced from $1,820,741 (6% of
$30,345,664) down to $679,453 (6% of $11,324,227). Net of the Reported Tax of $250,024, the
corrected Tax Due on Schedule Al (assuming but not conceding that the identified errors are
indeed errors) should be $429,429 and not the $1,570,716 erroneously reported by the MDOT.
The comrected Penalty on Schedule Al should be $42,943 and not the $157,073 erroneously
computed by the MDOT. An estimate of the interest due on schedule Al should be $139,436,
and not the $510,027 errcneously computed by the MDOT.

In summary, the MDOT"s math error caused an overstatement of use tax, penalty and interest of
approximately $1,626,008 as computed on Schedule Al. Even if TOMRA agreed with 100% of
the exceptions noted in the MDOT’s expense projection, only $611,808 would be due and owing
with respect to use tax in the audit, and not the $2,237,816 computed erroneously by the MDOT.
The taxpayer protests all portions of the assessment, and associated penalty and interest that
resulted from these computationa! errors. However, for reasons set forth below, TOMRA also
protests other elements of the vse tax assessment.

2. TOMRA’s inventory withdrawals of storage bins does not represent a taxable use of

tangible property by TOMRA in Michigan ‘
As described in detail in Section 1 above, the MDOT"s audit workpapers include a use tax
expense projection of $26,119,929 reported on Schedule B. Once the triple-counting of items is

eliminated, the total expense exceptions for the six month test period would be $835,117.05, and
the test period base would be $ 1,038,274 .47.
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Of the total exceptions of $835,117.05, the single largest component consists of 445 items
reported by MDOT as inventory withdrawals having account descriptions of “COGS-TUB”

$473,449.86.

The delivery of the Gaylord housing units and small storage bins to customers in Michigan iz a
contractual obligation of TOMRA that is part of a fully-taxed transaction. Clearly, the Gaylord
housing units, which are shipped in conjunction with the reverse vending machine are an integral
part of the machine sale, TOMRA. charges a fixed price for an amount of equipment that may
vary depending upon each customer’s individual circumstances. The additional delivery of small
storage bins increases TOMRA'’s costs to generate machine sale revenue. Since the cost of
continued suppott through provision of these small bins has already been factored into TOMRA’s
pricing which they have already collected and remitted sales tax, consistent with a Michigan
Supreme Court ruling, these transactions are not subject to use tax.’

As a resalt, all transactions related to inventory withdrawals labeled “COGS-TUBS™ consist of
shipments of tangible personal property that was part of a transaction with a fixed price for which
tax had already been collected by TOMRA. The reporting of these inventory withdrawals by the
MDOT as taxable uses of this property in Michigan by TOMRA was thus erroneous.

Net of the $473,449.86 in COGS-TUB exceptions, the remaining expense exceptions in the test
period would be $361,667.19. Recomputing the expense projection across the full sixty-three
month audit period, the Projected Expense Exceptions of $7,098,492 would be reduced to
$3,074,170. This cormrection would cause a further reduction in tax base of $4,024,322, and a
reduction in tax of $241,459. The corresponding reduction in penalty would be $24,146, The
corresponding reduction in interest would be $78,402. The reduction in tax, penalty and interest

related to this issue is $344,007.

Considering the aggregate of the math error in section 1 above and the COGS-TUB error in this
section, the remaining use tax assessment of tax, penalty, and interost following the correction of
these two items would bs $267,001. However, TOMRA protests other elements of the

assessment as set forth below.

3. TOMRA’s sales and leases of reverse vending machines in Michigan are exempt
pursuant fo the indusirial processing exemption

The MDOT sales tax workpapers assert a sales tsx deficiency on Schedule Al of $770,019
(including penalty and interest). This deficiency is based upon audited gross sales of
$52,558,564, less total deductions of $2,975,007 for a taxable balance of $49,583,557 across the
sixty-three month audit period. The tax computed on this balance is $2,975,014. The Reported
Tax on Schedule Al is $2,458,452, resulting in a net tax deficiency of $516,562. For reasons set
forth below, TOMRA not only protests the $770,019 in sales tax, penalty and interest assessed by
the MIDOT, but it also claims a refund of the tax collected of $2,458,452 plus applicable interest.

3 Qee General Motors Corp. v. Dept. of Treasury, 644 N,W.2d 734 (Mich, 2002).
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TOMRA sells or leases tangible personal property to Michigan customers that is eligible for an
indnsirial processing exemption pursuant to Michigan law.®

TOMRA’s customers utilize reverse vending machines to collect used bottles and cans to begin
the industrialized process of conversion to reussble refail material. The first step in the overall
process of recycling a used aluminum beverage can or glass/plastic bottle beging when the
TOMRA machine receives the can or bottle which is passed through its sensors to determine if
there is excess liquid remaining in the can or hottle. If there is excess liquid remaining in the can
or bottle at jts point of entry into the TOMRA machine, the machine will reject the can or baottle,
The TOMRA machine further has the capacity to distinguish the color of the bottles (clear,
amber, green, efc.) for glass sorting purposes into separate Gaylord storage bins, The aluminum
cans and plastic bottles are not sorted by color, however the coverted returns are placed in their
own separate Gaylord storage bins. Additionally, the TOMRA machine sensors have the capacity
to determine the type of plastic that is acceptable in the machine such us polyethylene
terephthalate (“PET") or to determine high-density polysthylene (HDPE) which is not acceptable.
The sensors fulfill a critical part of the process in that they ensure the quality of the returns and
also that they are sorted in the proper bin which determines it use for recycling, Once the bottle or
can has been accepted by the TOMRA. machine, the machine then converts the bottles and cans as
they are inserted into the machine. The machine then feeds the converted glass or plastic into
internal bins that are an integral part of the machine. The internal bins store the matetials within
the machine until such time as the materials are collected for transport fo a processing plant. This
process converts the form, compasition, quality, combination, and character of the materials to
the point where they are no Jonger recognizable or functional for their former use, As discuszed
ahove, the sensors at the beginning of the process ensure the converted material is contaminant
free in acoordance with recycling standards in order for it to be of & composition and character
suitable for manufaciure into new products. The materials collected and converted by TOMRA
machines are used for a variety of uses in producing new products ultimately sold at retail or for
reuse. For example, one of the most common uses of FET is in the manufacture of new carpet.

According to Michigan statnte,

The sale of tangible personal property io the following afier Maxch 30, 1999, subject to
subsection (2) is exempt from the tax under this act:

An industrial processor for use or consumption in industrial processing for]

A person, whether or not the person is an industrial processor, if the tangible personal
property is used by that person to perform an industrial processing activity for or on
behalf of an industrial processor.”

6 See Mich. Comp. Laws Ann, § 205.54%, generally.
7 See Mich. Comp, Laws Ann. § 205.541(1), (1Xa) and (1)(c).
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According to Michigan statute,

Industrial processing includes the following activities: ...Recycling of used materials for
ultimate sale at retail or reuse.®

There can be no reasonable disagreement with the conelusion that the sole purpose of TOMRA’s
machines is to recycle used plastic, glass, and afuminum to produce products for ultimate sale at
refail or for reuse. Therefore, the act of using & TOMRA machine unquestionsbly fits the
Michigan statutory definition of “industrial processing™ activity.

According to Michigan statute, property that is eligible for an industrial processing exemption
includes the following;:

Machinery, equipment, tools, dies, patterns, foundations for machinery or equipment or
other processing equipment used in an industrial processing activity and in their repair
and maintenance.’

The Legislature thus envisioned a very inclusive and broad definition of equipment qualifying for
the industrial processing exemption. Any machinery used in an industrial processing activity
qualifies for the exemption. TOMRA’s reverse vending machines are clearly machinery used in
an industris]l processing activity under this provision, and qualify as property eligible for an
industrial processing exemption for this reason.

According to the definitional section of the Michigan indusirial processing statute,

“Industrial processor” means a person who performs the activity of converting or
conditioning tangible personal property for ultimate sale af retail or use in the
manufactuting of a product to be ultimately sold at retail.!®

A grocery store or 2 liquor store that has purchased 8 TOMRA reverse vending machine and uses
that machine on its premises very squarely fits within the definition of industrial processor.
Operating the machine that converis the glass, aluminum and plastic which is ultimately
manufactured into 2 product to be sold at retail is the predicate act that qualifies the grocery store
as an industrial processor. Note that the definition does NOT require that the industrial processor
itself be the party that manufactures that product ultimately sold at retail. Nor does the definition
require that the industrial processor undertake as its main or primary fiunction the act of industriat
processing. It is perfectly consistent with the statutory definition that a taxpayer such as a retail
establishment that uses equipment in industrial processing as only a small or tangential part of its
operations is nonetheless an industrial processor for those relevant operations,

¢ Mich. Comp. Laws Ann. § 205.541(3) and (3)().
9 Mich. Comp. Laws Ann, § 205.541(4)(h).
10 ) tich, Comp. Laws Ann. § 205.546(7X(b).
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Considering the indusfrial processing statutory provisions together, it does not matter whether the
stores that TOMRA sells or leases the reverse vending machines fo is or is not an industrial
processor, because under subsection § 205.54t(1){c), any person is entitled to the benefit of the
exemption so fong as they use purchased equipment fo engage in an industrial processing activity
for or on behalf of an industrial processor,

With respect to storage bins sold and leased as part of the reverse vending machine transactions,
TOMRA finds further support for this position in Administrative Bulletin RAB 2000-4, in which
the Department enumerates the type of tangible personal property that qualifies for the industrial
processing exemption through the application of several examples. Emmples 13 aud 14 ave the
most applicable to the processing of industrial and commercial waste,"! Example 13 presemnts s
company that collects production waste into small containers and then consolidates those smatl
containers into one large container for ease of collection by a recycling company. Under this
hypothetical example, the small collection containers qualify for exemption, but the large
container, whlch 1s removed from the processing activities and serves only a storage purpose,
does not qualify.'* Example 14 presents a company that collects and bales production waste into
bundles, which are then stored in coniainers until they are collected by a recycling company. The
example provides that the confainers and the baling equipment quahﬁ' for exemptmn given that
the materials collected do not come to rest until they are bundled in a storage area.”® For these
reasons, the storage bins sold and leased by TOMRA to its customers also qualify as exempt

industrial processing equipment,

In summary, because TOMRA sells and leases reverse vending machines and bins to customers,
and because this equipment clearly qualifies for the Michigan industrial processing exemption in
the hands of TOMRA’s customers, any sales tax collected from Michigen customers during the
audit period was colleoted in error. Accordingly, TOMRA protests the sales tax assessment of
$772,665.50 (inclusive of penalties and interest). Additionally, TOMRA will seek a refund of all
of its sales tax collected and remitted during the audit period in the amount of $2,458,452 plus
applicable refund interest. TOMRA understands its obligation to refurn the refund of sales tax to

its customets.

4. The Department has nof given TOMRA an adequate opportunity 0 provide
support for workpaper entries described as “no invoice®

TOMRA has not been given a chance by the Department to provide additional information for a
significant number of transactions in the use tax “Expense Bxceptions” worksheet that are marked
as taxable due to “no invoice.” Although the ability of the Department fo assume a transaction is
taxable in the event the taxpayer is unable to produce documentation that provides otherwise is
not in question, TOMRA has not been afforded an opportunity to provide invoices to rebut the

11 g AB 20004, supranote 9, at Examples 13 and 14.
1214, at Example 13.
1314, at Exatnple 14.
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Department’s presumption. The “no invoice” transactions that are detailed, to the extent that
TOMRA is unable to present documentation to demonsirete either that tax was collected and
remitied or that the transactions were exempt from taxation, operate to overstaie the error ratio
asserted by the Department, These items represent approximately a taxable base of $293,752.
TOMRA requests relief of time to respond appropriately to the items that were identified as™no
invoice’ In the andit workpapers.

5. The Department has not given TOMRA an asdequate opportunity to provide
sapport for capital expenditures

TOMRA has not been provided with the opportunity by the Department to pravide support for
any of its capital expenditures. Although the ability of the Department to assume a transaction is
taxable in the event the taxpayer is unable to produce documentation that provides otherwise is
not in question, TOMRA has not been afforded an adequate opportunity to provide invoices fo
rebut the Department’s presumption.- The “no invoice” transactions that are detailed, to the extent
that TOMRA is unsble to present documentation to demonstrate either that tax was collected and
remitted or that the transactions were exempt from taxation, operate to overstate the tax liability
asserted by the Department. These ifems represent approximately a taxable base of $788,288.
TOMRA requests relief of time to respond appropriately to the items that were identified as “no

invoice’ in the audit workpapets.

6. The Department has not given TOMRA an opporiunity to provide support for
workpaper entries deseribed as “National Promo Accounits”

The department bas calculated an estimate of taxable advertising by multiplying TOMRA's
federal Form 1120 Line 25 amount by the respective Michigan Single Business Tax sales
apportionment percentage for each year, resulting in a projected taxable base of $498,884 in the
use tax audit on Schednle B. TOMRA does not perform national advertising, There is no clear
ratable amount of federal Line 25 expenses that are taxable in Michigan. Media advertising is
exempt pursuant to Mich. Comp.Laws Ann. §205.54d(h). Advertising services are not taxable
in Michigan because they are not among the enumerated services found in Mich. Comp. Laws
Ann. §205.93a. For these reasons, it is likely that almost no portion of the amount estimated by
the auditor is taxable, For this reason, TOMRA protests the assessment of tax of $29,933 by
MDOT asserted as the Michigan portion of nationsl advertising.
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Koutroumanis Affidavit

In light of the above, '.I‘OMRA respectfully requests an informal conference in contesting the
Intent to Assess letters issued by the Department. If you have any questions, please feel fres to

contact me at (360) 297-5033.
Very truly yours,
KPMG LLP

Andrew Koutroumanis
Manager, State & Loca Tax

Enclosures

ce: Geoffrey Knotwell
Robin Hetirick
Rick Hill-KXPMG
Michael Duffy - KPMG
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"Rux Division Thx Division Telaphona Numbsr
e Michigen Dopimen o Trsamry DISCOVERY~TAX]| -
et 510 Aszeszmant Numbar Datst (ssusd
Bill for Taxes Due TEB2977 10/03/11
{ntent o Az Boclel Socurliy/Anosunt Number
———— I‘medwﬂarﬂk. 125L1841 ox amended, HE-0122949
. ! : Collacfion Divislon Telephons Numbser
— mmmmwm?Tme 517-636-52&5
informatian, se2 pege 2
BILL SUMMARY
TOERA OF NORTH AMERICA INC
ATTN KATHY LOMBARDO Tax Due $ 516,562.00
ONE CORPORATE DR STE 710
SHELTON ¢T 05484 Penally % 58,503.00
Intereat § 197,601.50
%
Total Due $ 772,665.50
Detall of Tax Liability
Type of Tax Taxable Period Tax Due Ponajty nterest
S TAX 12/08
SALEm}g/oa-ta/m/os 516,562.00
INTEREST ONLY 0.00 2,646.50
LATE PAYMENT OF TAX 58,502.00 184,855.00

Raagon for Tex Bl

pEE DEFICIENCY I8 BASED ON AN AUDIT CONDUCTED BY THE HICHIGAN DEPARTMENT

OF TREASURY.
10/1/03-12/31/08

3 o

ko Tiztach and matl the papment voucher with your payment, Do ot Jiapi.
Bili for Taxes Due - [Fmssvamant Numbor ] T
Payment duse within 20 days (sse panalty snd intorest provisions an pago 2). Maka 555297 10/063/11

Ting s proceséing. A fefum envaiops ls snoboesd lor your smvenisncs. Mk
mftmmmmerb:

*489097699002*
COLLECTION DIVISION

- TOMRR OF NORTH ANERICA INC

Soglad SeousilyiRcsount Numsber
HE-012284¢9

Ve Payiment
AmountHete W&

MICHIGAN DEPARTMENT OF TREASURY oty the Cobsotian Divisan In wiig ¥ your sddress abeo s incoract.

. PO.BOX 30189
LANSING MI 48809-7698

w DO NOT WRITE Bl THIG BPRCE ¥

poo?7ReL5501 437829772 DOOODUDODDOY 300012894909 &
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168, Prge 2 GENERAL INFORMATION

Ifyou don't understand why you recstved thiz bill, call the Tax Division whose telepbone number is printed on the front of this form, Ifyoy
have questions sbot payment, call the Collection Division telephone mmber printzd in the upper right comer on the front of this form,_
Any correspandence sbout original or smended returns or questions about payment should be mailed to Collection Division, Michigan
Department of Treasury, PO, Box 30199, Lansing, MI48909-7699.
INFORMAL CONFERENCE REQUEST INFORMATION

You may contest all or pari, of this Bill for Taxes Due by requesting an informal conférence. The uncontested portion must be paid
immediately. If you want a conference, your written request nuust be made to the Office of Hearings, Michigan Department of Treasuty,
Austin Building, Lansing, MI 48922, within 60 days of the date of this bill, When filing yourrequest for aconference, providea copy of the
Bifl for Taxes Due or the following information: fisll name, account ramgber, aseesement number and the specific tax involved. Include in
your letter a statement of the Teason you afe vequesting s conference.

*PENALTY AND INTEREST CHARGES
(Effective Mezch 1, 2003 under PA. 122 of 19841, &8 amended.)

ek deradr oo el bitaent abooi il bk pits A e
__ BEASON FOR HILY ENALTY CHARGE

1o file-or pay tax for Nogives of Infent to Aussss/Asseziments Bpch month or part of month 5% of ta%, W & maximum of 30%.
}Egg?on P ‘”5’,28’03. Minimurm 510, Intarest applics.® o

ilure to file and pay tax for Noticez of Ioiont 1o Assesa/Asgesaments A peaslty of 5% of the fax if the faiJure iz for not more than 2 modtha,
?uiugo‘ ot IOSH ms; an addiffonel 5% peaalty for each udditional menth o & mwdmim
of 25%. Interest applics.*

Negligenes in filing fax. 10% of tax. Mipimum S10. Infereat appliesr
Inteationa} dimegard In filing taxes, 25% of tax, Minimup S10, Tnterest applies °
Prandufent svasion of sz 1009 of 1z, Minimm $10, Interest applies®
Bail check for Notices of Intent to Assess/Assossments jssued om or 25% of tax paid by check,

fefore 272803,

Bad cheok for Notlces of Intant w0 Assess/Assessments fssued after $56 ponalty.

2/28/03.

Frivolous protest of tax dur. 25% of tox:

Failure to file information retum or repoet 510 sach day to maximum 5400 cach retumn.

Controf or possession of untaxed tobacco products for perivds on or §. 100% of tax.
bafore 12/727/04.

Control or possession of untaxed tob produsis for periods after 500% of tax,
12/27/64.

TOMRAO011300
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Tax Divklon T Division Taleshone Nusnber
- ﬁ?meFWmﬂdﬂwmw DISCOVERY~TAX .
{Rov, 5-10)
Assetxmant Number Data lobued e
Bill for Taxes Due Swm:fm”a 10/03/11
g::“”‘““”” ME-0122949
undsr PA. 122 of 1041, s eeneisd, Coh B Te rm—
* For manthly PERALTYANTEREST provis) ¥ .
eommdmcgwdhfbmﬂcmfg:mw 517~636~5265
fiformation, 869 Page 2«
BILL BUMMARY
TONRA OF NORTH AMERICA INC
ATTN KATHY LONBARDO Tex Due $  1,570,716.00
ONE CORPORATE DR STE 710
SHELTON CT 06484 Penatty 8 157,073.00
Interest § 518,074.23
W
Total Due $¢ 2,245,863.23
Detall of Tax Liabilfty ‘
Type of Tax Taxabla Peylod Tax Duz Peneafty Intergst
USE TAX 19708
10/4/03~12/31/08 1,570,716.00
INTEREST ONLY 0.00 €,047.23
LATE PAYMENT OF TAX 167,079.00 510,027.00

Reason for Tax Bill

pHE DEFICIENCY I8 BASED ON AN BUDIT CONDUCTED BY THE BICHIGAN DEPARTHEHT

OF TREASURY.
10/1/03~12/31/08

Bill for Taxes Due

Paymasrtdus within 30 days (sse ponaly end interest movishbns on page 2). Meka
your check peyalia fo “Stzia of Michigan-CD." Wile your Soclal Secunty/Acoount
Ko, and Assesemon] No, o all cheaks and correspondence. Alov up in 14 daye for
ToREing and provessing. A rehum envalope Is enclosed for your convenienos, il

payment and this vouchar to;
489097699002*

COLLECTION DIVISION

MICHIGAN DEPARTMENT OF TREASURY  Notty the Callecton Diviclon in witing ¥ youx

PO BOX 30189
LANSING MI 48500-7689

Dietach cnd mat] e paymuit vowcker with your payment, Do not siple,

Assessment Number Duls lasusd
TH82878 10/03/11
“Taxpayer Nata

TORRA OF NORTH AMERICA I¥C
Eoula] SecurliyAccount Number

HE-0122548

Wilts Payment
Armount Hera @

abova i 5

% DO NOT WIRITE IN THIS SRECE WV

pDZBY58L323Y 4378297481 DBODOODODOLT 200012294509 D

TOMRA011301
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168 P 2 GENERAL INFORMATION

Hyou don't undecstand why you reosived this bifl, call the Tax Division whose tefephons mumber is printed on the front of his form, Iyon
‘have questions about payment, call the Collection Division telephane numbes printed in the upper right comer on the front of this form.
Any correspondence about original or amended retrens or questions abovt payment should be matled to Collection Division, Michigan
Department of Treasury, PO. Box 30199, Lansing, MI48909-7699.

INFORMAL CONFERENCE REQUEST INFORMATION

You may contest all or part of this Bill for Taxes Dus by requesting an irdormal conference. ‘The uncontested portion must be paid
jmmediately, If you wani a conference, your writtes request must be mads to the Office of Hearings, Michigan Department of Treasnry,
Angtin Building, Lansing, MI 48922, within 60 days of the date of this Will. When filing your tequest for a conference, provide a copy of the
Bill for Taxes Due or the fhllowing information: fill name, account xumbey, assessment mmber and the specific tax involved. Jnclude in
your lefter a statement of the reason you are requesting a confercnce.

*PENALTY AND INTEREST CHARGES
(EffectiveMarch 1,2003 under P.A. 122 of 1941, es amended.)

REASON FOR BILL PENALTY CHARCE

ifore to Ble or pay tax Tor Notices of Intent 10 Assex/Asssquments Each month or part of month 5% of tax, 1 8 maximum of 50%,
Do or befre Y2813, Miniomm 510, Interest applica.s ‘
Failure to fils and pay tay for Notices of Intent t0 AcsrssiAssessments § A of 3% of the tax if the fallure is ¢ not more tn 2 momf,
Issued after 2725/03, with an edditiopel 5% penalty for each sdditional month 1o & maxtnum

of 259, Interest applics, ¥
Negligeace in filing tax. 109 of tax, Mindgwra $10, Interest applies.®
Intentional disregard i fllng taxes. 25% of tax. Minimum $10. Interost applies.*
Fraudulont ovasion of % 100% of tax. Minimura $10, Insevest applies,>
Bad chook fir Notices of Intent to Assews/Assessments issned on or 25% of tax peid by check.
before 2/28/03.
Bad cheok for Nofioes of Intent fo Amess/Azsetements ismied after $50 praelty.
2/28703. .
Privolous protest of tax due 25% of tax,
Fuifure to file information rcturn or report, 510 sach duy to maximum 5400 sach retumn.

Coniro] or posssssion of imaxed tobacco products for petipds on or §. 100% of mx
bafore 12/27/04.
Centrol or possession of unizxed tobacco praducts for periods after 500%5 of 1ax.
12727104,
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REVERSE VENDING EQUIPMENT MASTER LEASE

‘This is 2 REVERSE VENDING EQUIPMENT MASTER LRASE, dated and effective 2z
of September 1, 2002 ("Agreement®) by and between TOMRA. of North Americs, Ine. d/a
TOMRA, Michigan with offices at 1044 Durant Drive, Howell, Michigan 48843 ("TOMRA
Michigan") end Mbeijer, Inc., on ils own behalf and on behalf of its affilisted store entities
operating at the locations listed on the Stove Schedule annexed hersto, with priscipal exeoutive
offices at 2929 Walker N.W., Giand Rapids, Michigan 49544 ("Retailer").

1.  EBOUIPMENT RENTAL. TOMRA Michigan shall rent to the Refailer TOMRA
Reverse Vending Machines ("Muchines™) and Geylord housing units (“Gaylord Unils”),
Machines and Gaylord Units are collectively referred to herein as the “Equipment.” Equipment
installed as of the date hereof ie set forth on Exhibit 1 ennexed to this Aprement. Bquipment
installed after the date hereof shall be of the nomber, {ype and distribution as st forth on the one
or more Equipment Schedule(s) to be annexed to this Agreement. From time to time, the partics
may sgreee o add Bquipment Schedules to provide Jor the rental of additional Equipment.

2. TERM. This Agreement is effective as of September 1, 2002 (“Bffective Date”)
and shall continue in fill foroe and effect unti] the latest termination date set forth on either
Bxhibit 1 or the one or more Equipment Schedules hereinafter annexed to this Agresment. The
term for Hoquipment }sted on Bxhibit 1 shall be forty-eight (48) months from the Bffective Dats.
The fexm for Bquipment instafled after the Bffective Date shall be forfy-eight (48) months fiom

the date of ingtallation.

3. RENTAL PAYMENT. The Retailer ghall pay TOMRA Michigen monthly reat
for each Mechine in the emomt of Five Hundred Sixty-Five Dollars and 49/100 ($565.49) and
for each Gaylord Unit in the amount of Forty-Five Dollars and 16/100 (§45.16). The monthly
rent shall be payable on the first day of each month in advance. Any Equipment installed and
operationsl on or before ths fifteenth dey of muy month shall be billed the manfhly rent for the
enfirs month without regard to the actusl number of days. Any Eqmipment installed and
operationat after the fifteenth day of any month shall not be billed monthly rent for the balance
of the month of installation. Instalfation shell be considered complete at such time a5 the store
director executes the mstallation report acknowledging that the Bquipment is operational. The
monthly rent shall be exclusive of state end local taxes. Sales tex shall be bilied by TOMRA
Michigan to Retailer together with monfhly rent. Personal property taxes shall be paid direstly
by Retailer to each taxing furisdiction.

4. OPTION TO PURCHASE. On April 1, 2004 and Apil 1, 2005, TOMRA
Michigan shall inguire of Retailer as to whether Retsiler iz interested in entertaining an option to
purchese all or part of the Equipment as of September 1, 2004 and September 1, 2005,
respectively. Inthe event Retailer is interested in entertaining an offer to purchase, Ratailer shal}
notify TOMRA Michigan of ite interest within ten (10) days of the xeceipt of the inquiry from
TOMRA Michigen, In fhe event Retuiler has an interest ju entertaining a purchase propossl,
TOMRA. Michigan shall, within thirty (30) daya of Retailer’s expression of interest, prepare a
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written proposal to Ratailer for the purchase of each item of Equipment as of the upcoming
Septesnber 1%, In the svent Retsiler opts to purchase all or part of the Equipnent, Retailer aud
TOMBA Michigan shall negotiate in good faith a definitive agresment. Any soch purchases
ghall be conchided not Inter than October 1%, All rental charges paid or payabls in connection
with the month in which the frausfer ocours shall be provsted on 2 per diem basis.

5. INSTALLATION. TOMRA Michigan shall bear all cogtx and expenses, including
transporiation, ralating to tha complete installation of the Bquipment, except with respect to
Reteiler’s preparsiion of the instellation site discussed below. Refailer shall select the
instellation site for each Machine at cach Retafler location. All Machine(s) shall be installed
inside Retailer's stores. Rateiler shall be vesponsible for adennate proparation of the instaliation
site(s} for each Mechins, including, withowt lmitetion, proper space, electrical power,
consiruction and ventilation. If, in TOMRA. Michigan's reasonsble judgment, any installation
site is not adequate or adequately prepared, TOMRA Michigen shall promptly advise Retailer of
fhe changes, if any, necessary to render the site edequate. :

6. TITLE. Titls to the BEquipment shall remain with TOMRA Michigan during the
lease texm. TOMRA Michigen reserves the right, upon notics to Retailer, to fils finaucing
statentents to evidence its ownership of the Bquipmant. Retailer agrees duving the Iease term not
to (i) remove or cover up the property tag TOMRA Michigen has placed on the Machine(s) and
(ii) put any signs, VaMes or designz on the Machine(s). In the event Retailer exercises its option
to purchase the BEquipment pursnant to Paragraph 4 of this Agrecmert, title to the Bquipment
shall pass to Retailer upon delivery of a bill of sale to Refailer for the Bouipment purchased,
which shall occur not later than thirty (30) days afier payment of the Purchase Price the
Bquipment.

7. SERVICE. During the leass term, TOMRA Michigan shall service and repsir the
Bquipment withont cost to Retailer, except for the cost of repairing any damage ceused by the
sole negligence of Retailer or its agents, cmployees, licensees, invitees or customers (*“Specisl
Repair Servives”) shall be paid by Retailer. In the svent TOMRA Michigan is unable to repair
any Machine within fory-eight (48) hours of the service call, TOMRA Michigen shall notify
Rstailer as to the anticipated time frame contemplated for completion of the repafr, In the event
a Machine ig not repaived within forty-eight (48) hours following a service call, Retailer mnay
request thet the monthly rent be prorated to eliminate rent for any time frame in excess of forty-
eight (48) hours following 2 servics call during which & Machine iz inopersble. TOMRA
Michigan has the right and privilage to inspect, service, repair or replace suy Machine during
Retailer's regular businsss hours. Fees and conditione for Special Repair Services shall be,
initially, ag specified on Exhibit 7 annexsd hersfo. On or affer September 1, 2004, TOMRA

Michigan mey, fiom time to time, change the fees and conditions for Special Repair Services
upon not Iess than thirly (30) days notice to Refeiler. Any such changes shall be reffective of
actusl changes in TOMRA. Michigan’s cost of providing the Speciel Repair Services and
documentation supporting the change in fees or conditions shall ascompeny any notics of
change., Upon review of such documentation, in the event that Retailer reagonsbly belioves that
such changes are not supported by the documentation, the parties sgres to negoliate in good fuith
the cxtent of any actual change. If the parties are unsble to agree upon a change in rafes
following good faith negotiation, the Special Repsir Service rates then in effect shall continue,

8.  MACHINR OPERATION, Retailer shall supply sufficient personnel to operate
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the Machine(g) at each of the lucatiops which shall include, but not be limited to, changing
Machine tspes, emptying the Machine when full, wiping scanner surfeces, clearing janmed
bevernge containers, and otherwiss keeping the Maching(s) clean and in good working order, In
the event thet repeated maintenancs, i.e., Machins jamming, seanming errors, etc., are determined
to be design defecls or faws, zny such cost or expsnse relating to raid defect or flaw shall be
‘borne by TOMRA Michigen eud refimded to Reteiler if necessary. TOMRA Michigan, at its
owns expenss, shail initially train Refailer’s persommal in the proper operation of the Machine(s)
and provide Reteiler with such documents, manuals, instractions andfor videos at each location
for ongoing training of Retailers personnel.

g, LOSS. Risk of loss or demage to the Machina(s) after fnstallation,
including, without limitation, theft or vandalism, shall be bome by Retailer, Retailer shall kesp
the Machine(s) insured against ail risks of loss or damage.

10. INSURANCE TOMRA Michigan presently hes in place ingurance coverage
with policy limits not less than the following:

General Lirbilit\Commaercial General Lisbility

Limits: General Agprogate $ 2,000,000
Products-Comp/Op Agg. $ 2,000,000
Personal und Adv. Injury $ 1,000,000
Each Ocourrence $ 1,000,000
Fire Damage (Any one fire) § 50,600
Med, Exponse (Any oneperson) 5 10,000
Excesg Liahility\Unobrella Form

Limits: Pers. Infury & Advertising $ 5,000,000
Per Occnrrence $ 5,000,000
Aggregate $ 5,000,000

TOMRA Michigan shall maintain like insuragcs throughout the term of this Agreement
apd shall name Retailer (Meijer, Inc., its subsjdieries and affiliates) as an additional fnsared
thereunder.  Retailer shall name TOMRA Michigan (TOMRA of Noxth Americs, Ine. d/b/a
TOMRA Michigan, its subsidiaries and affiliates) as an additional insured as to ity obligtions
under this Agreement, TOMRA Michigan shall provide Relsiler, within ten (10) days of
execution of this Agveement with a Cettificate of Inmwence evidencing its coverage ami
Retailer’s additional insured status thereunder, Retailer shall provide TOMRA Michigan upon
request, within ten (10) days of execotion of this Agreement with a Certificate of Insuranca
avidencing its coverage and TOMRA Michigan's additional insured tatug thereunder.

11. INDEMNIFICATION. TOMRA Michigan shall indemuify, defend, protect, save
arising out of or in connection with any nepligent ect or ounissions of TOMRA Michigan, its
employees, agents, licensees or invitees while on Retailer's property or any defects in the
Machines, The Retafler shall indemnify, defsnd, protect, save and hold TOMRA Michi
farmless from any and sl losses, damages or injuries to persons or property whatsosver aising
solely out of Retailer's negligent petformance of, or failors to perform the obligations set forth in
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Paragraph 8 of this Agreement.

12. SUPPLIES. Retailer agrees to use only thoss supplies and accessories that are
sold or otherwise epproved by TOMRA Michigan for use in the Machines, which approval shall
not be unressonably withheld. TOMRA Michigan shall provide Refailer with complete
gpecifications for quoting purposes within foriy-five (45) days of execution of this Agreeraent.
In ihe svent changes in operation of the TOMRA Michipan Contaiver Redemption Program
results in utilization of additionzl supplies, TOMRA Michigan shall provids Retailer with
complste specifications including drawings, illustrations and schematics, for all supplies for
quoting puiposes, incinding applicable price information. TOMBA Michigsn shall bill Retailer
monthly for all supplies and accsssories sold by TOMRA Michigan to Retniler for the
Machine(s). All such invoices shall be payable within thirty (30) days of receipt by Rstuiler.

13.  ASSIGNMENT. Upon not less than thitty (30) days written notice to Refailer,
TOMRA Michigan, at its option, may assign all jts right, tifle and interest in and to the
Muchine(s), snd fn and fo this Agreement, fo one or more lenders as and for seourity for its debts,
provided fhat TOMRA Michigan ghall remain ptimerily responsible for its performancs
obligations nnder this Agreement.

Exoept for a collateral security assignment of its debts, TOMRA. Michigan shall not
assipn this Agreement without the prior written approval of Retniler, which epproval may bs
Wiﬂlhﬂ!d in the sole discretion of Retaﬂgr; m?idﬁd, hDWeVar, that TOMRA Mi Ghigﬁn ey
freely assign all its right, title aod interest in and to this Agreement to a business entity in which
TOMRA Michigan owns at least a fifty (50%) percent interest.

Retuiler shail not assign this Agresment without the prior written approvel of TOMRA
Michigan, which approval shall not be unressonably withheld; provided, however, that Retailer
may freely aszign all its sight, title and inierest in and to this Agreement to a business entity in
which Retailer owns at Jesst fifty-one (51%) percent inferest. Refailer shall not allow or cause
any person or entity other than Retailer to use or possess any Machines listed on Exhibit 1 or any

of the Equipment Schedule(s).

14. EBARLY TERMINATION. This Agresment may be terminated by Retailer with
respect to all or any part of the Equipment on not less than sixty {60} days prior written notice fo
TOMRA Michigan in the eveat of the occurrense of any of the following:

8 The repeal or substantial smendment of the Michigan Bottle Rafimd Bill or its
equivalent legiglntion provided such substantial amendment aor repeal makes continuned
use of the Machines by Retailer sither impractical or unnecessary; or

b. I a ‘Technological Advancement,' as defined below, which significantly or
materially improves the efficiency, fimctionslity or operation of the Machines, iz
developed or otherwise becomes genemlly available from TOMRA or a fhird party
during the tenm of this Agreament, Retailer may, st its sole discretion, request that
TOMRA. begin using the Technological Advancement in suy futore Machines Jeased
under this Agreement ut the earliest date fhat is reasonably practical, but not later than six
(6) months after the date Retailer makes the request. Additionally, to the exfent practical,
TOMRA chall incorporafe the Technological Advancement in any Machines then

TOMRAO011306
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presently under lease fo the Retsiler. Az to both futnre leased Machines and Machines
then pressntly under lease within which the Teclmological Advancementz are
incorporated, the monthly rent shall be adjusted to reflect the cost of the Tachnological
Advancement. For the purposes of this patsgraph, a “Technplogical Advancement” shall
includs, bat is not limited to, any innovation, upgrads, enhancement or the like that (i)
significantly or materially improves the efficiency, functionality or opemation of the
Machines, or (i} ia necessery for the Machines to remain or becoms ‘State of the Art’
baged upon the then cwrent standards of ths industey or (i) allows the Machines io bs
utilized in connection with ofther technology relating to the business of Retailer, for
example, the inferface of the Machines and POS systems used by Refailer.

TOMRA acknowledges that other adveancements, changes, modifications or
ppgrades fo the Machines may be underizken, fom time to time, that increese the
efficiency or reduce costs associsted with the operation of the Machines and such
advancements shall be incorporated into the Mechines by TOMRA az reasonsbly

necsssary to meet industry steadards,

15. DBRAULT: NOTICE. Failure of Retailer fo pay any undisputed foe when due or
to filfill or perform any condition of this Agresment for a petiod of ten (10) days afier receipt of
written notice from TOMRA Michigan of such failure shall constitiute a default hereunder. In the
event of a default, TOMRA. Michigan may, at iis option and expenss, fenminate this Agreement
and recover possession of the Machine(s). TOMRA Michigan's remedies, in the case of
Retailer's defanit, shall be cumulative and TOMRA Michigan mey exercige any and all remedies
it may have at law or in equity by reason of Retailer's breach of this Agresment.

Failure of TOMRA Michigan to filfill or perform suy condition of this Agreement for a
peried of ten (10) deys after recslpt of n wiitten notice fom Retsiler of such failure shall
constitute a default hereunder. In the eveat of a defoult by TOMRA Michigan, which is not
cured within the ten (10) day period following notics, the Retailer may, at its option, terminate
this Agreement. Refailer's remedies, in case of TOMRA Michigan's default, shall ba comulative
and Retailer may exercise any aud all remedies it may have at law or in equity by resson of

TOMRA. Michigan's breach.
16. BANKRUPTCY: INSOLVENCY. In the event Retailer shall bscome insolvent,

or in the event a petition in bankrptey is filed either by or ageinst Reteiler, or in the event a
receiver shall be appointed for an assignment of Retailer’s asgets for the benefit of its creditors,
TOMRA Michipan may immediately termivate this Agreament upon written notice to Retailer;
provided, howaver, thet in the event of an involuntary bankmptoy or involuntary appointment of
a receiver, Reteiler shall have sixty (60) days efter receipt of said notice fo cbtain a dismizsal of
the procceding or fo meke other reasonable disposition of seid proceeding to TOMRA
Michigan's satisfaction,

In the event TOMRA Michigan shall becoms insolvent, or in the event a petition in
bankruptey is filed ejther by or agaiust TOMRA Michigan, or in fhe event & receiver shall be
appointed for an assignment of TOMRA Michigan's assets for he benafit of its creditors,
Retailer may immedintely terminste this Agreement upon wiitien nofice to TOMRA Michigan;
provided, howgver, that in the event of an involuntary bankenptey or involuntary appointment of
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a receiver, TOMRA Michigan shall have sixty (60) deys after receipt of zsid notice to obisin a
dismissal of the proceeding or to make other ressonsble disposition of said procesding to
Retailer's satisfaction.

17, L NS HIP it MICHIGAN AND R LEH
TOMRA Michigan shall #et as an independent contrector and nothing in fhis Agreement shall
ceeate or be desmed fo create the relationship of partners, joint venturers, employer-employee, or
prinoipal-agent among the parties, nor shall any party to this Agresment have any suthority to
assume or creats sny obligetion or responeibility whateoever, express or implied, on behalf of or
i the name of any other party or to bind any other parly fn any mannuer whatsosver, nor shall any
party make any representation, warzanty, covenant, agresment, or commitment on behsalf of any

other party.

18, IDENTIFICATION. TOMRA Michigan agrees that neither it nor auy of its
emyloyees or agents shall in any way hold themselves out to be in any way related to Retailer,
except 88 mn indspendent contractor retained by Retailer. This prohibition shall include the
wearing of lettering, or the like, bearing a close resemblance to Retailer’s trademarks or logos.

19. LICITY; USE OF ER . Neither Retailer wor
TOMRA. Michigan shall use the others’ name, trademarks, serviee marks, logos or product

designations for any commercial purposes without the other party’s prior written consent,

20. GENERAL PROVISIONS.

A. Notices. All notices required or pemmitied to be given hereunder shall be in
writing and may be delivered by hand or by a nationally recognized privete courier, Notices
shall be deemed given on the first business day following receipt. All notices shall be addressed
a5 follows:

I to Retailer:
Meijer, Inc.
2929 Walker N.W.
Crand Rapids, Michigan 49644
Attn: General Counsel

If to TOMRA Michigan:
TOMRA of Nogth America, Inc. d/b/fa TOMR A Michigan
1044 Durgnt Drive
Howell, Michigan 48843
Attn: Vice President
with a copy to:
TOMRA of North America, Inc, d/b/a TOMRA Michigan
265 Broadway - FO Drawer 1034
Montioello, New York 12701
Atin: Corporate Secratary

B. Waiver, Nothing in this Agreoment, whether expressed or implied, is intended
to confer any rights or remedies imder or by reason of this Agreemsnt on any persons other than

TOMRAO11308
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the parties to it and their respective succegsors and asseigns. No waiver of any of the provigions
of this Agreemant shall be deemed to or shall constitute a waiver of any other pravision, whefher
or not similar, nor shall any waiver constitits a continging waiver.

C. Effect of Headings. The headings of each section of thiz Agreement are
included for pusposes of convenience only, and shall not affect the construction or interpretation

of any provigion.

D. Unenforceshility. If sny poriion or portions of this Agreement shall he, for
any resson, invalid or unenforcedble, the remaining portion or portions shall nevertheless he
valid, enforceable and carried into effect, unless to do so would clearly violate the present legal
and valid intention of the parifes.

K. Weiver of Jury Trigl. Each of the parties waives any rights to & jury trial in
cormection with any suit, action or proceeding seeking enforcement of such party’s rights under
this Agresment.

F. Goveming Law. This Agreement shall be governed by and construed in
scpordance with the laws of the State of Michipan.

IN WITNESS WHERECF, the parties have hereunto set their hands and seals, infending
this Agraement fo be effective as of tha day and year first above written.

% dfb/a TOMRA Mickigan

AdG243-t120v 1.doe
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This Exhibit 1 is annexed to and made a park of a Reverse Vending Equipment
Master Leage, dated and effective as of September 1, 2002 by and between TOMRA of

Norih Amsrica, Ine. d/b/a TOMRA Michigan and Mefjer, Tnc.

Location: 2425 Alpine Avenue NW, Grand Rapids, Michigan

Eguipment Type Nuwber Serial
Number(s)

HeP Combi Machine 7 1005
002

1028

1029

1038

1034

1039

Gaylord Tpit 4 WA

Tnstalisiisn Date: Yime 19, 2002°
Terminntion Date: August 31, 2006
“Test Store Ingtallation
EXHIBIT 1
TOMRAO011310
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TOMRA MICHIGAN
SPECIAL REPAIR SERVICES
INFORMATION- 2002

¢ SBRVICE RESPONSE TIME

‘We offer to owr customers phone support in order to expedits winor yepairs in an effiet to decrease
Machine downtime.

Normal daytitme hours 7:30 a.m. - 4:00 p.m. (7 days par week)

Overtime (hofore & after bours)

Normal time of respunse 8 hours for units down or when store hes iis only gless wnit
down.

¢ LABORRATES (BILLED @ QUARTER HOUR INTERVALS)

$ 60,00 perhour - Normel daylime hours -
$90.00 per hour - Overtime gfter hours
Overtime hours consist of Monday ~ Sunday before 7:30 a.m. and after 4:00 pam.

s TRAVELRATES

$30.00 Zone A 0~ 25 miles

$60.00 Zone B 26~ 50 miles

$50.00 ZoneC 51 - 75 mileg

$120.00 Zone D 76 - 100 miles
EXHmBIT 7

TOMRAO11311
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MO0011_1540 Z8ih 5t. S.E. Grand Raplds _{Open A
%90012 g‘l.‘ﬂ Plainfield Ave NNE.  {Grand Rapids  Open A
00018 2177 W. Columbla Ave. Raille Creelk  Open A
00020 [2425 Alpine Ave. N.W. Grand Rapids _ |Open
00021 15800 Gul] Road Halamazno Open A
00022 5121 S. Westnedge Ave. [Kalamezoo Open 18
00023 5125 West Saginaw f.ansing Cpen
Eumm 3200 South Pennsylvanla _ [Lansing Opsn A
MO0025 12055 W. Grand River Okemos Opsn
M0D027 1B826 Carpenter Road Ypsllanti Openn A
54333 W. Pierson Rd. Flint Opsn
(3-2333 8. Center Rd Flint Open A
2777 Alrport Rd. Jackson Open
#6001 Ford Road Canton Open A
MOD033 {3855 US 31 South Traverss City  [Open A
M00034 5150 Coolidge Hwy. Royal Oak Open A
MO0D35_{14840 Pardes Rd. Tayior Open A
00038 B500 Clvde Park Road SW  [Wyoming Open A
00042 13400 Gratlot Rd [Saginaw Opeh A
(00043 B360 Tittabawasses Rd. _ [Saglnaw Open A
MO0044 2474 Hill Road Fint Open A
00048 BE50 W. Grand River Brighton Open A
00048 12980 E. Wilder Road Bay City Open A
00050 1_28th Street 8. E. GGrand Rapids __Opsn
MO0052 (1350 W. Lake Lansing Road [East Lansing ~ Open A
00053 14200 Highland Road Waterford Open A
00054 0401 Haggerty Road orthville Open A
00055 BB600 Van Dyke Ave. Sterling Helghts Open A
EﬂﬂOﬁe 3833 E, Michigan ackson Open A
00057 2175 Rochester Road Rachester Open A
M0D063 30800 Little Mack Roseville Open A
M00064_B148 Ann Arhor/Saline Rd. _{Ann Arbol Open
#000B5 5055 Hall Rd. Utica Open A
Mooge8 B7201 Warren Rd. Westland Open A
M0007D 22600 Allsn Road oodhaven  Open A
M00072 8701 Belleville Rd. alisville Open A
00105 7255 23 Mile Rd. Chesterfield Open
D0108 7300 Eastman Rd. Midland. Open A
iM00109 1703 Haggerty Rd. Commerce Open A
M00113 [25981 East M-21 Connna Open A
00119 -|5660 West Main Street Kalamazoo Opsn
STORE SCHEDULE
(oo122 49900 Grand River Rd, Wixom iopen |
TOMRAO011312
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M00123__|18300 Fort Streat Southgate Open A
MDO140 {1555 Demille Road Lapesr Open
[M00145_ 134835 Utica Rd, Fraser Open A
iM00158 1907 E. Beliline Ave. NE Grand Raplds Open A
M0G172 3883 E. Grand River Avenus Howsll Open_A
00174 550 Hull Road ason Opsn A
g(}o‘l 77 1B401 26 Mile Rd (Washington Twp _ |Open A
M00185 800 Brown Rd uburn Hills Opsn_|A
00187 595 North Pins Ray City Open A
00188 13000 Middlebelt Rd Livonia Dpen A
M00181 _ 1195 M-88 Plainwall Open
00184 ({167 E Clinton Rd- Charlotts Opsn A
f00185 3405 B Drive North aitle Creek Open A
V00185 8850 Shaver Rd. Portage Open A
00107 200 N. Lapeer Oxdord Open A
00205 (11801 Fulon Lowell Open A
00221 13434 Century Center Dr, Grandvile Open [A
00222 1005 13 Mile Rd. adison Helghts  Dpan %
0003 2750 S. State Rd. fionia Opean
iMO0018 700 W. Norton Ave. Muskegon Open B
00026 _[0-550 Baldwin St - Uenison Opsn B
(1100041 1920 Pipsstone Rd. Benton Harbor Open B
IMDD045 1217 East US 223 Adrizn Open B
100047 748 16th Sﬂaa:‘ = ;oﬂand Open B
boosz 1700 Telegrap . onroe Open B
EDUOEQ 1015 Pickard det 2\\% rtl;laasant Open 1B
00071 {1800 Holton Rd. Muskegon  Open B
001638 K775 24th Street Porf Huron Dpen 1-3;
00171 8373 E. 34 Rd. Cadillac Open B
M0O173__ 15848 Jackson Rd. Ann Arbor Open B
MoD0176_ 180D South US131 Three Rivers Open B
MB0179__[015 East Coldwatar Coldwater Open
p0180 16000 US 31 GGrand Haven Open
00201 1806 S. Graenville West Drive Creenville Open
M00203 {15400 Waldron Way lg Raplds Open G
#00193_ (3000 West US10 Ludington Open_|D
STORE SCHEDULE
TOMRAO11313
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Michigan Dapadmentof‘rrsasury Check hox Ifthis Is an
185 (Rev. 08-10; . . amended return.
Annual Return for Sales, Use and Withholding Taxes x | Amended Return
Taxpayer Name Account Number Antendmunt Date

TOMRA of North America, Inc. ME-0122343 12/7/2011

One Corporate Drive, Suite 710 Return Year Date Due

2003

Shelton, CT 06484
File this return by February 28. Do not use this form to replace a monthly or quarterly return,

A. Use Tax: Sales & Rentals B. Sales Tax
8% &%

Sales and Use Tax
1.- Gross sales (including sales by out-of-state

vendorg subjectiousetad . . . . .. .. i i e e a s e e
2. Rentals of tangible property andaccommodalions, , . .., .o v i v enn s v s s s e o

S,683,951,33

2P o

3. TelecommunicationsSBIVICEE., , . . , . . o v v s s v s s s v vt o e s s 2w u e
4, AddIiNe8 1,2, 8nd3, |, . 4 v i st e e e e e e e
ALLOWABLE DEDUCTIONS

5a, Resale, , ., .. 00 v s cnovr st asasa
. Industrial processing or agriculiural produsing | , |, .. .. .. e e e e

P 5. 683,951.33

o
0

~ 70 4000

1,531,698.00

. Interstale commerce | | |, . L. L .. i s s e s e a s
ExompleerviCes | | , . v v s s s v s a v o s o wnm va s vas o rvs s
Sales on which faxwas peidto Secretaryof State , . . . ... o o . . v o v i i
Food for humen/home consumption |, ., . .. .. e e e e e e e e

. Baddebts , ,, .., . R
. ‘Michigan motor fuel ordieselfusltex, , . . . . .. v it s s v e s enannns
"Other - Identify: e e
Taxincluded Ingrosssales (e 1) | . . . . v i s veas e v e s o s s nnan s
K. Tolal aflowable deductions. AddlNeSSa~5 | . . . ... v e i v i v s erosoomnsaa
6. Taxable balance. Subtract In@ KAOMINEA |, |, , o vt s s v v v s canon o ennsa

.

.

.
.

"o ap o

.
.
“
>
.

o ora

k| ® 1,531,698 00
8.|® _a,152,253.33
x.061 7. x.08

B 245.235.20f

p
10. 249,135,20)
1.1
B

FATAKREIE . .\ uvs v s
B. Gross taxdue. Multiplyline8byllne? , , ., .. . i e e v i v o v v
9. Taxcollected inexcessoffiNB8 | | ., . . i it va s i cn o ha s s
10. Addlines8andB |, , .. . e s u e s m e

11. TOTAL discount allowed {see Instructions), , ., , ., .. ... vt an oo
12 Tofal tex due, Subtract line 1T1fromANB 10 , L . . Lo i i v u o v v nne s s s

13, T'ek payments in current year {afterdiscounts) | , . . . v s v v e s e vt n v s e s e s, s T8

Us.é'Tax on ltems Purchased for Business or Personal Use

14. Enter your laxablepurchases _ _ . . . . .., R < 1T} 1,090,779.67 x.06 = 14b. 65,446,718
b 15, 65,446.,78

15. Tax payments made in the GUITENEYBAr | | | L . . 4 . v v v s v v s v v e s i e i o s s s non v e nos

.
.
.
© L) . -
PRENS X W w00 h

Vi ¥ vV |viw
o

-
°©

a
=

249,135.29
341,037.08

12,
13.

-
I

Withholding Tax
B 16.

46. Gross Michlgan payroll and other taxable compensation fortheyear | . . .. .0 s i vt e s e e e
17, Numbsr of W-2, 1089, andfor 4118 formsenclosed, , . . . ... . ... ... A7 N

18. otal Michigan incoms taxwithheld per W-2, 1098 and 4118forms | |, . . . .. .. ... .00 u s P13,
18. Fotal Michigan income tax withholding paid during current taxyear = | e e B 19,

Summary
20, Total sales, use and withholding taxes due. Add lines 12A, 128, 1dband18 |, .. ..., ....... 20, 314,581.38
21, 406,483.86

21, Tolal sales, use and withholding taxes pald. Add lines 134, 13B,15and 19 , ., . . . i v v e v s oo ru v o
22 ff line 21 is greater than line 20, enter overpayment , . . . . . oy ' s u v, P 22, 91,901.88
23 Amount of fine 22 to bs credited to your account.

"‘:We will notify you when your credit is verified andavallable .. ....,.... P23
24. Amount of line 22 tobarefundedtoyou | | ., . ..., ... .., P 24, 91,901.88
26. If line 21 is less than line 20, enter balance de , , . | .. o\ v vv e vvunwer v ne e B 25,
26, Ifthis return Is filed iate, enter penalty and interest. (See MStrUCHONS.) | . L s s v s v s v n s s e e n i B 26,
37. TOTAL PAYMENT DUE. Add lines 25 and 26. Maka check payable o "State of Michigan.” , , . ., . .. ..... B 27.
'Use Tax on items Purchased for Business or Personal Use: Use Iines 14 and 15 to report purchases made for use In your business
s ramoved from your Inventory for personal or business use, Do not repeat the amounts from Column A, lines 1 - 4 here.

qr!qr ‘item
2% -

1U25DA 2,000
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™ " Koutroumanis Affidavit
) CONFIDENTIAL
qum 165, Page 2 Account Name ‘Account Number
‘ TOMRA of North America, Inc. ME-0122949

Typé of Business Ownership (check one only)

o S

| __tindividual D Michigan Corporation Trust or Estate (Fiduciary)
|| HPsband - Wife Subchapter S Joint Stock Club or Investment Company}
'~P:ar nership ' Professional Soclal Club or Fratemal Organtzation
S - Registared Partnership, Agresment Date: Other (Explain)
X Limlted Partnership
. | Limited Liability Company Non-Mich, Corpotation
.. || pomestic (Michigan) Subchapter S
- Professional
# | - | Foraign (Non-Michlgan)

"é—gq:son for amending return. Include your account number (if not ksted above) In the explanation.
SRE ATTACEMENT
q

Sighature {you are required fo complete all information requested below)

I'dedlara under penalty of perjury that this returm is frue and complefe to 1 declare under penally of perjury that this return is based
the bést of my knowledgs. on all informaltion of which | have any knowledge.

| authorize Treasury to discuss my return with my preparer.[g Yes E:’ No { Preperers Sfa;laMW, Address, Telephona and JD Number

Taxpayer or A ized Rep tative Signature

v 13-5565207

Taxpayer FEIN or Sodlsl Sewurity Number Telephone Number . }

61362037 . 203 447-9738 One Financial Plaza
T WWmagoriparner) Date 755 Main Street

Hartford, CT 06103
860-297-5555

[ Frin{ Nama of Gorparate Officer Rosponsible for Refum | Telephone Number

?éAWare of Postal Requlations When Mailing Your Tax Refurn: The U.S. Post Office calculates postage based on the weight,
size.and thickness of an envelope. Consult with the Post Office before mailing to avoid delays In dellvery; items with insufficient postage

wifl be returnad to the sender by the Post Office.

Mailing instructions:
If enclosing payment with your Annual Return, mail to:

Michigan Department of Treasury
Department 78172

P.O. Box 78000 )

Detroit, Ml 48278-0172

If&rgéuesting a Credit to your account {(amount on line 23) or a Refund (amount on line 24}, mail to:

Michigan Department of Treasury
P.0. Box 30779
Lansing, Mi 48909

All other Annual Returns without payment, mail to:

Michigan Department of Treasury

Lansing, M1 48930
3 Go to www.michigan.gov/taxes to check your Sales, Use and Withholding

23 transactions and ask questions about your account on-line.

" 1E125DN 2.000
tr

o TOMRAO11316
086b
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T

CONFIDENTIAL

TOMRA of North America, Inc.

Refund Calculation Summary

Koutroumanis Affidavit

087b

Year Ending 12/31/2003
Sales Tax Use Tax Total Tax Amount Due
Originally Originally Originally Per Amsnded
Month Remitted Remitted Remitted Return Refund Due

i January $  17,865.98 $  11,309.28 $  29,285.26 $ 29,265.26 % -
i February $ 19,773.14 $ 3,893.64 $ 2376678 $ 2378678 $ -
March 3 18,710.06 $ 10,518.34 $ 29,228.44 $ 2922844 $ -
April $ 23778.14 $ 6,812.29 $  30,390.43 §  30,390.43 $ -
- May $ 27,584.20 $ 4,011.34 $ 31,595.54 $  31,596.54 3 -
e June $ 2750115 5 8,033,75 $  33,534.90 $ 3353490 $ -

) July $ 42,051.94 $ 4,148.28 $ 46,200.22 $  46,200.22 3 -
August $  31,361.18 § 6,947.27 $  38,308.45 $  38B,308.45 $ -
September [ 40,508.41 5 3,608.21 $ 44,115.62 $ 44115862 $ -
October $  31,754.37 § 4,450.27 $  36,204.54 $ 4,450.27 $ 31,754.37
November § 3274392 $ 2,300.55 $ 3504447 $ 230055 $ 32,743.92
December $  27,403.59 $ 1,425.56 $  28,829.15 3 1,42556 $ 27,403.59

Total Refund Due: $91,901.88
TOMRAO011317
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8lEL10VINOL

ORIGINAL

a7

98

99

97

97

97

ﬁESFRVEEP

RESERVED

RESERVED

2620464

Y D g.;ﬁam,w, Fiease print your numbers Hke this. Useblueorblackink. | 2 34 567890
Combined RETURN @ : 54 SHT
for Michigan Taxes ‘ sdssTax 01 D / ,l{ 37 Estmaes
Bo not make changes op this form. Sales Tax Voucher
Use form G-3479 fer all changss. Discounl 02 , . Payment*
Chfics Use
Accamt ¢ Penalty &
Nber  ME-D122849 22 m 03 .{/ 4 S0 2 ey
Return Patlod Due Date U '
OCTOBER 2003 | NOV 15,2003 | pl=
Use Tax
{Puthases)  ©S ,
Company Neme Michlg
TOMRA OF NROTHAMERICAINC | | g ©
Ayars Sgnae [ Date 1 s 08 i )
@ // | *Enter the amount paid with a Discount @
T Voucher. This is not a subtotal line.
- Maks ochacks payable to: State of Michigan,
Mail To: Ml%g%néDept of Treasury Totsl Payment

Deunlt M| 48277-0003

¢ & 000122943 3 0310 0 4

e A

pev Tt

IVILNIAIdANOD

NABPIJY SIUBWNOJNOY

Wd ¥T:62:v 6T02Z/LT/. OSIN Ad AIAIFOTY



4680

6LELLOVINOL

-

MIDHJFO;I:N Dmmury - SUW

Combined RETURN ®
for Michigan Taxes
Do nol make changss on this form.
Use form G~3479 for all changes.
Office Use
Account X
. | Number  ME-Q122948 22

NOVEMBER 2003 : 'DEC 15, 2003

Company Neme
TOMRA OF NROTH AMERICA INC

Texpayer's Signdiure
e, e

| Phone
Vwm%; dmmmm,_
Mall To: Mléhxgan Dept. of Treasury
Detrolt, Ml 48277-0003

ORIGINAL

Please print your numbers ke this, Use blusorblasckink. | 2 34 567849 O

SaesTax 01 39/"11)&5'?} Egt}-malee 07

Sales Tax
Discomt 02

(%ﬁéa;w 03 f‘? 00_55

Use Tax
Discount 04

Use Tax

(Puchames) 05

Midl@m
Wihholding 06

*Enter the amount paid with a Discount
Voucher. This is not a subtotal line.

Make checks payabla to: State of Michigan.-

Voucher ?
Payment' gg . " o .

Panalty &

Interest 99

97

97
i RESERVED.

® |
ToulPayment 35 04[4{4[7

22 2 000%22949 9 031Lh 7 4

QAR TS

IVILN3AIANOD

e 4 .
Ve HT hih o8

NABPIYY SIUBWNOJINOY

Wd ¥T:62:v 6T0Z/LT/. OSIN Ad AIAIFOTY
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Combined RETURN, @ FYE: sar
for Mich"gan Taxes SaleaTax 03 ﬂ? , o 54’ Esfimates 97 ,
Do nod nake changes o this torm. Sales Tax Voueher “
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Oitice Use o]
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TRy NRme” e . 1) e’
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nxpayatﬁgnﬂm ) f . . : > . @
k " S *Enter the amount pald with a Ojscount ‘
Vaucher, This is nof a subtotal fine.
/77 2 VIR A Make checks payabla lo: Stets of Mictigan. G a4 1 4, Q
De 1 ORIgEn. g otat Payment 29849, 15 o
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23

22

. “7 Koutroumanis Affidavit

S

) CONFIDENTIAL

ORIGINAL

H
Michigan Qept, of Treasty, 185, (Rev. 5/03)

Annual Return for Sales, Use and Withholding Taxes
Place Labei from Your Goupon Bock Here or Enter Taxpiyer Nama Aeqount Number
File this return

TOMAA OF RORTH AMERICA INC . _ﬁ_-lw 49
480 LOFDSEIP BOULEVARD stum Year Dato Duia by February 28
g 2003

: TEORD
Do not use this form to replace a monthly or quarterly retum,

A, Use Tax: Sales & Rentals B. Sales Tax
Sales and Use Tax 8% 4% 8% %
4. Groes exles (including sales by out-of-state ) i
. vendors subjectfousely). ., ... .. .0 a 0T 1./ .5,683,951,33
' 2, Rentals of tangible property and accommodations, , , 2. 2. AN
S 3, Communicationeemvicss , . . ., .. ... se .03 s, o
4 Addlnes1,2,am83, . . .. ve e 4. % | 4|5 683,951.33| P
% ALLOWABLE DEDUCTIONS
B2 REBAE , ., . ., 0 cr s e o e Ba, sa.
b. Industrial pmcesalng or agrioultural produem,g v e s eBe b.
¢, Interstatecommarce , . .. .. ... P G
d. Exemptservioes , . . . . v ot o v e st w e on s b ] €
&. Sales on which fax was peld to Secrefary of Siefe , |, , e, R LT T e
t Food for humanmome consumplien . , .. ... .. 1 | R [
g.BaddslﬂE,........;...........9 Y
_h. Michigan motor fuel or diessl fusitea( , , . . .. . .. h_ 2 h
I, Gither - identify: R 4 - _ . L
} Taxlncluded ingrosssales (ime 1) ., ... . ... S AR SR iy
k Totel ailowable deductions, Add lines5a-8f , , ... .k b [ M >
&. Taxable balance. Subtract ne Skfromine 4, , . . .6. B b 6. %5, 689,5851.33| &
T7TERED L. e s .7 x.06 x.04 |7 % .08 x 04
8. Groes tex dua. Mulliply fineBbylina7 . ., .., .. ap b 8| P . 341.037.08] P
9, Tax collected In excessof fne8 , . ,, .. .. ... 5 P S sl b >
10, AddlinesB8and® , . ... .o hvan oo IR 10.
11, TOTAL discount affowed (see instructions) , . . . 11. Ll | 1./ P >
12, Totsl tax dus. Bubtract lins 11 fromine 10 , , , , . 12 12, 341,037.08 -
13. Tex payments in curvent yesr (after discounts), , , , 13, 2 b 19, _341,037.08/ P
¢ Use Tax on ltems Purchased for Business or Persanal Use (see back)*
> 14, Enter your purchases taxable atthe 6% rte ., , . . . LAl 1,080,778.67 x.08 = 14b, 65,446,178
‘185, Tax payments mada Inthe current year , , , . , , . A -___65,446.78
Withholding Tax
18. Gross Michigen payroll and other faxabls compensa{ly e e e .., bis.
17. Numberof W-2senclosed | . . . .. .. .. .5 .
18. Total Michigan Income tex withheldperW-2e . . . . . ... .. .. e e e , P18,
19 -rctaxchmganlnuumstuwﬁhhnrdlnapaiddurlnwwmnﬂtxmr e e, B0
Summary
2D. Total sales, use and withholding taxes dus, Add (ines 124 and B (bath rate columns), 14band 18, ., ., .., , .. 20, ] 406 ,.483.86
21, Total sales, uas and withholding taxes pald. Add lines 13A and B (both rale columns), 16and19 , , , ., .,.... 21 406.483.86
23, If line 21 Is greater than ine 20, enteroverpaymant ., , ., ., ., .., , P22, .o
23, Amount of line 22 fo be credited to your gccount.
" We will notify you when your credlt Is verified and avallble . ., , .. .., . > 23,
.24, Amountofine 22 toberafundedtoyoy ., ., ., oo vv vt s o n b 24, .00 .
258, If line 21 Is lesa ihen line 20, enter balancedu=, , , ., , .. e e e e e A ,00
26, itthwmumlsﬂladlala,enterpenaltyandlnbered(Seelmtrudion) S - 3 .
27 TOTAL PAYMENT DUE. Add lines 25 and 26, Make checks ptyab(ato"stnteovachlmn A Y L0
Compiste and sign the back of this refurn;

1.

www.michlgan.gavitreasury

: 4UZBDA 2,000

TOMRAO011321

091b
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. "™ Koutroumanis Affidavit

) CONFIDENTIAL 3

ORIGINAL

v

‘Type of Buslness Ownership (check one only)

i R individual D Michlgan Corporation Trust or Eatate (Fiiuciaty)
Husband ~ Wife Subchapter § Joint Stock Club or Investmant Campany
Partnarghip Professlonal 8oclal Club or Fretemal Dpankzation

Reglstered Partnership, Agreament Date: Other (Expiain)
Limited Partnership
[ Limites Liabiiity company Non-Mich. Corporation
Domestic (Michigan) . Subchapter 8
Professlonal
Forelgn (non-Michlgan)
Signature
, | declare, under pana of pariy, that this roturn Is frue end compiete fo 1 deciare, undsr psraky of parfury, retum
- the basfofmyknm-do%a. on all Infornwticn dmlhava'aﬂr’;l&bdga.kbaw
1 duthotize Traasury fo discuss my retum with my preparer. (X1 Yes (] o [Praperrs signaure, acress and Phon and 10 Nurber
. Topoye's Signature
Caposaela, Cohen, LLC
o Taxpayer's Social Securlly Nurnber Talaphurs Number 06-1415579%
06-1362037 (203 ) 455-5000 203 254-7000
- Taxpayer's Tiis Date 388 Center Street
{y.m. W Southport, T 06890

If you are enclosing payment with your retum:

MAIL TO: Michigan Department of Treasury D
Depariment 78172
P.O. Box 78000
Detroit, Ml 48278-0172

If you are not enclosing payment:

MAIL TO: Michigan Department of Treasury
Lansing, Ml 48830

‘s{Jse Tax on {tems Purchased for Business or Personal Use

Uss lines 14 and 15 to report purchases made for use In your
business or for items removed from your nventory for perecnal use.
Do not repeat the amounts from Column A, fines 1 - 4 here.

23
4125DN 2,000

TOMRA011322
092b
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™ Koutroumanis Affidavit
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P A, . . .

Koutroumanis Affidavit
} CONFIDENTIAL )

g et ey _ Sheckepris o

Annual Return for Sales, Use and Withholding Taxes [x | Amenced Retum

Taxpayer Name Account Number Amendment Dale

TOMRA of North America,‘Inc. MBE-0122849 12/7/2011

One Corporate Drive, Suite 710, Return Year Dats Due

Shelton, CT 06484 2004

fjle this return by February 28. Do not use this form to replace a monthly or quarterly return,

A, Use Tax: Sales & Renfals B. Sales Tax
6% 6%

Sales and Uss Tax

1. Gross sales (including sales by out-of-stale
Vendors SubJECtIoused) , . . . . L i v et v a s e e i e e

2. Rentals of tangible property and accommagations, |, . , . .. . . .. .. a0 .. o

3. Telecommunicalionsservices, . . . . ... ... s e s e e e e

4, Addiines 1,2, and3, , . . L s e e s v e et i s s e e s e e e e .
ALLOWABLE DEDUCTIONS

5. Resale, ., ., ....co00serennraennan
b. Industrial processing or sgriculfuralproduclng ., . ., . ... ... .. .

7,998,399.33

B oo o

B 7,998,399,33

o
0

9 00w

7.,567,938.83

.
.
.
.

c Interstatecommerce | , ., ..+ ee e o
Q. EXOmMPESEIVICES |, | . . . v v s s s s s s u s n e w s v s e e h A e et e
& Sales on which tax was paid to SecrataryofSlate . |, , . , .. .. ... ..
... Food for human/home consumplion ., . oo v v v e ve v v e h
g:‘-Baddebls_.,._,........................
h.’:r;ﬁiuhlganmotorfuelordieselfuelbax_ i e et ey e s e e e
i.” Other - [dentify.
j. Texincludedingrosssales(ine ) , ., ... .. .

k.- Total allowable deductions. Addlines5a-5f , ., ., . ........... e s
'6 “Taxable balance. Subtract line Skfromlined |, . . . ., . .0 e ... e Ve

.
.
.
.
.
B
-

.

.
.
.

.
.
.

X v - @

.
.
.
.
-
.
.
.
»
.
.
-
.

7,567,238.83
430,450.50
x.06

25,827 63

x.064% 7,

FFAXREIO . b v i e es e e e C e e w e e m e
8. Gross tax due. Multiply linesbyhne7 ke e e e mmee e e
9, Taxcollected iInexcessOfliNG8 | | . . . . . v i v v e v o monosonsarasn
10.Addlines 8andd | |, . ... it a e e e
14, TOTAL discountaliowed {seeinstructions), , . ., . .., .. ... .0t e vnnnan
12 Totgl tax due. Subiract line 11 fromline 10, |, | .| ettt e e ae et e . )
18, Tax payments in current year (aHer disCounis), , . . . v s v v s b e i i w e e e

Use Tax on ltems Purchased for Business or Personal Use *

14, Entor your taxable purchases | |, _ . . ... ... s .. ... Piaa 329,299.34 x.08 = 14b. 19,757.96
15. 'raxpaymentsmadamfhecurreniysar............................. B 15, 19,757.9§

.

.
.
.
.
.
.

.
.
.
.
.
.
PR e . TO mp o @

V] V] [¥|¥] |viv
©

.
.

-
©

25,827.63

-
s

25,827.63
479,903,956

“
-
»

@
i (V] |v|V| (viv

. 13,

Withhoiding Tax
LN

18, Gfoss Michigan payroll and other taxable compensation fortheyear , . . .. ..... e e e
7. Niimber of W-2, 1099, andior4{18 formsenclosad_ , , . ., ... ... .. .. 17 T

18. Total Michigan income fax withheld per W-2, 1088 an0 4118 TOMIB | | . . L . st i inn e ere ... P18
18, Fotal Michigan incoms tax withholding paid Quring CUMENtIBXYBAT | ., . e e i e e e TR

Summary
20. Total sales, use and withholding laxes due, Add lines 12A, 128, 14band18 ., ., .. ... 20, 45,585.59
21. 499, 661.92

21. Total sales, use and withholding taxes paid. Add fines 13A, 13B,15and18 | ., ., . . . . v i u e s 0 n s
B> 22, 454,076.33

22. if iine 21 Is greater than line 20, enferoverpayment , , , ., ... .. ....
2'3 ‘Amount of line 22 to ba credited lo your account.
= We will notify you when your credit is verifled andavailable , ., .......

23& ‘Amount of line 22 fobe refunded toyol | | L L, L, .. ... ..., .. P24 454,076.33
25, Ifllhe 21 Is less then fine 20, enter balancadue _ ., e, e b 2s5.
26, It this return is filed late, anter penalty and interest, (Sse INSIUCIONS.) . L . . e e e P2
27. TOTAL PAYMENT DUE, Add lines 25 and 28. Make check payable to 'State of Michlgan.” _ _ , . .,..... ., P,
'USe Tax on Htems Purchased for Business or Personal Use: Uiss lines 14 and 15 to report purchases mada for use in your business

of'for items removed from your inventory for personal or buginess use. Do not repeal the amoimts from Column A, lines 1 - 4 hers.

237

1Y25DA.2.000
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o “ " Koutroumanis Affidavit
_ )i CONFIDENTIAL )
Form 185, Page 2 Account Name Account Number
TOMRA of North America, Inc. ME-0122945

£,

o

Type of Business Ownership (check one only)

, Foreign (Non-Michigan)

_'_;.l:ndividual D Michigan Corporation Trust or Estate (Fiduciary)
Husband - Wife Subchapter § Jolnt Stock Club or fnvasiment Company}
Partnership Professional Social Club or Fraternal Organization

Registered Partnership, Agresment Date: Other (Explain)
Limited Partnership
| Limited Lfabllity Company [Q Non-Mich. Corporation
| Domestic (Michigan) Subshapter §
Professional

Reason for amending retum. Include your account number (if not fsted above) in the explanation,
SEE ATTACHMENT

Siériature (you are required to complete all information requested below)

'{idqcl'are under penally of perjury that this retum is true and complete fo I'declare under penally of perury the! this return is besed
Hhie:best of my knowledge. on all information.of which | have any knowledge.
I auithoriza Treasury to discuss my return with my preparer. [;_—} Yes D No | Preparer’s Signature, Address, Telephone and ID Numb
R : N
: « )
Taxpayer or Authorized Represantative Signature M&dk %W
KPMG, LLP
13-5565207
Taxpayer FEIN aor Social Securlly Number Telephone Number . s
o ias2037 205 4479738 One Financilal Plaza
Taxpayer or Aulhorized Reprasentativa Titla Dale 7 5 5 Ma in Street

| (Qwper/Olficer/Membar/tianager/Partner)
-

Hartford, CT 06103
860-297~-5555

Print Name of Corperata Officsr Responsible for Ratum | Telephone Number

Be Aware of Postal Regulations When Mailing Your Tax Return: The U.S. Post Office calculates postage based on the weight,

size and thickness of an envelope. Consult with the Post Office before mailing to avoid dslays in delivery; items with Insufficient postage
will be returned to the sender by the Post Office.

Mailing Instructions:

If enclosing payment with your Annual Return, mail to:
Michigan Depariment of Treasury

Department 78172

PQ..Box 78000

Detroit, Ml 48278-0172

LA

lf‘:&equesﬁng a Credit to your account (amount on line 23} or a Refund (amount on line 24), mail to:

h;‘l,l;é'n}‘g'an Department of Treasury

P'0; Box 30779

Lansing, Ml 48909

All other Annual Returns without payment, mail to:

Michigan Depariment of Treasury
Langing, MI 48930

Go to www.michigan.gov/taxes to check your Sales, Use and Withholding
23 , transactions and ask questions about your account on-line.

‘!!JzﬁDN 2,000

e

TOMRAO011325
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CONFIDENTIAL

7 Koutroumanis Affidavit

TOMRA of North America, Inc.
Refund Calculation Summary

Year Ending 12/31/2004
Sales Tax Use Tax Total Tax Amount Due
Originally Originally Criginally Per Amended .

Month Remiited Remitted Remitted Return Refund Due
January $  44675.58 $ 3,819.78 $  48,595.34 $ 3,819.76 $ 44,675.58
February $ 3168213 ] 2,588.18 $  34,270.31 $ 2,5688.18 $ 31,682.13
March $ 96,80445 $ 5,731.97 5 10253642 § 5,731.97 $ 96,804.45
April $ 2582763 $ 3,749.77 $ 2957740 $ 29,577.40 $ -
May $  32,872.01 $ 5,034.31 $  38,008.32 $ 5,034.31 $ 32,972.01
June $ 4574183 $ 14,676.42 $ 6041825 $ 1467642 $ 45,741.83
July $  28216.83 5 1,182.58 $  29,399.41 $ 1,182.58 $ 28,216.83
August $ 44,405.25 3 1,882.11 $ 46,287.36 3 1,882.11 $ 44,405.25
September $  23,734.86 3 1,563.486 $ 25298.42 $ 1,563.46 $ 23,734.96
October $ 34,358.87 $ 1,378.05 $ 35,736.92 $ 1,378.05 $ 34,358.87
November $  43,459.08 $ 1,456.15 § 4491523 $ 1,466.15 $ 43,459.08
December $ 28,025.34 $ 1,022.45 $ 28,047.79 $ 1,022.45 $ 28,025.34

Total Refund Due: $454,076.33
TOMRAO011326

096b
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e

. “ " Koutroumanis Affidavit

i
R

J CONFIDENTIAL

ORIGINAL

-

,.WM Dam of Trapsury, 165, (Rev. $-09)
Annual Return for Sales, Use and Withholding Taxes

[Fravo Labal from Your COUpGn BooK Haro of Enter Texpayor Nemse AECOUNE Number

Tomra of North Amsﬂg ME-0123048 Eile this return
480 Lordship Boulava Rekum Yoox Date Live

Skatiord, CT 05815 2004 by February 28,

'i[’“‘ * Do not nse this form to replace a monthly or quarterly return.

A. Use Tex: Salos & Rentals B. w

3 6% 4% i 6% . "
Sales and Uss Tax
"{. Gross sales (including sales by out-of-state
‘" yvendors subject to uss tax) - 1. - 1| 70830938 | '
- 2. Rentals of tanglble property and eccommodations 2, PR oA,
3, Communication services . 3 s e e
4. Add flnes 1, 25nd 3 4.k | b ] 4[> 7'993‘399{33 > I
ALLOWABLED, ] l | ,
&3, Resale 5a. { } a. ’n !
b. Industral processing or agricultural producing ... b. ; — b, H 1
c. Interststs commerce e H | N T 1
d. Exempt sardcas : d ] . ! 1 i f
o. Sales on which tax was paid to Secretary of Slats... =" ) i
f Food for human/home consumplion : £[» y T
g. Bad debis \ g
h. Michigan motor fusl or digsel Ul tBX e A .
I, Other. ldentify: L. 1. i |
] Tex Inciuded In gross sales N8 1) wrmvnumuies A Al L |
: k. Total ellowable deductons. Add linss 58 « §§ .......... ] ! kb i Y ~
£ 6. Taxabla balancs. Subtract {ine Sk from line 4 B | 61> 7,008.309,33 ’ g
: 7. Te Rals .oun ; i N 7. ,;: L 06 Kiﬂ‘
=7 8. Gross tax due, Muttiply lie 8 by N8 7 e crrirsen . ! LD {
9. Tex collected In excess of line & . 1 | o.lr ] > i
.. 10. Add lines 8 and 8.... 10. ! ™ V40, 479803188 l
~ 1. TOTALdlscountaliowad (see instructions) 1. ¥ T Ir Tl T
. {2, Totsl tax due. Sublact line 11 from line 10 12, 12.[ 47080398
" 43. Tax payments In current year (aRer discourts) ... 13, 2 > 13,(»_470003088 {»
L. Use Tax on ftems Purchasod for Businags or Personal Use (see back)*
' ' 44, Enteryour purchases taxable atthe 6% rate pida. 32928934 . oee b 1976718
.7 15. Tax payments made In the current year » 15 44,1851
Withholding Tax .
16. Gross Michigan payroll and other taxabie compensetion for the year ) 18. |
17. Number of W-28 encivsed 17, —“——-———-‘-—-—‘
18. Tota! Michigan income tax withheld per W-2s )18
19, Total Michigan income tax withholding pakd during current tax year » 19, [
* v Bummary
20, Tolal sales, use and withholding taxes due. At (ines 12A and B (both rafe columns), 14b and 18 . 20 499,551]82
21, Total sales, use end withholding taxes paid. Add lines 13A and B (both f=te columns), 15 and 19 29 624,088[17
2. {filing 21 is greater than fine 20, BNBr OVEIPAYITHENE cervcversrmecerorienarnns P Zs 244
23, Amount of-iine 22 to be eradited to your sccount. l
Wa will notlfy you when your credit ls verified and availabig .. nien b 23, 0i00
24. Amountofline 22 fo ba refunded fo you . b 24, 24427125 |
25, Ifline 21 Is less than line 20, enter balancs dus ‘ ) 25,
i 2 If this retum Is filed lats, enter penalty and interest. (Sea nstructions.) ) 28
of Michigan.” »27

27, TOTAL PAYMENT DUE. Add lings 25 and 26, Make chiecks payable 1o *Stats

Complete and sign the back of this retum,

,v.-w\-';.;nqu\igmz.gav!srcabwy

TOMRAO011327
097b
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) CONFIDENTIAL

Koutroumanis Affidavit

o

ORIGINAL

. 105Page2

Type of Business Ownerghip (check one only)

[ individuat L] Michigan Corporation [ Trust or Estate (Fiduclary)
[ Husband - wife "] subcheptes 5 [ sint stock Giub or Investment Company
) partnarship (] protassionas [} soutai Club or Fratemel Organtzation
] Registared Pastnership, Agrsamant m[::] L] other Espiain
] Uroitad Partnesship, 158 Non-ich. Carporation
[} subchagter 5.
] Uimtted Liabilty Company
[ pomestic {Michigan)
[] Prfessional
] Forsign (Non-Michigan)
Signature

Idodmwrderpammlafperjwyb‘mtthlamvmlehwandmnpkmw .
the bast of my know/edgs.
| suthoriza Treaalry to discuss my tatum with my preparer. [ TYes [[Ino

{ daclars undsr panally of péijury that this retum is besed
on akf Information of wiich | hiavs any knowtedge,

O sy

Texpayar'aGocisl Becurdty Nurmbar Telphona Number
~BlbeF0 Ebég { 203 ) 455-5D00
Taxpaysr's Ta Dats
V., Financa

Praparers Signatura, Address and Phone end ID Numbsr

* jfyou are anclosing payment with your retum:
MAILTO: Michigan Deparimantof Treasury
Dspartment 78172 '
R.O. Box 78000
Detroit, Ml 48278-0172

if you are not enclosing payment:

MAIL TO: Michigan Departmentof ‘Treasury
Lansing, MI 48830

*Use Tax on items Purchased for Business or Parsonal Uze

Usa fines 14 and 15 to raport purchases made for Lse In your
business or for fams removad from your inventory for personal use.
Do not repeat the amounts from Column A, lines 1 -4 hera,

098b

TOMRAO11328
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R AT . . .
’ : Koutroumanis Affidavit
) CONFIDENTIAL )
l;llégh; an D%panmantvareasul’y Chec}a bg:g{umis iz an
8y, 08-1 amende )N
Annual Return for Sales, Use and Withholding Taxes x | Amended Return
Taxpayer Name Account Number Amendment Date
TOMRA of North America, Inc. ME- 0122949 12/7/2011
One Corporate Drive, Suite 710 Refurn Year Date Due
2005

Shelton, CT 06484
Fils this return by February 28. Do not use this form to replace a monthly or quarterly return.

Nd ¥T:62% 6T02/LT/. OSN Ad AIAIFD03Y

) A, Use Tax: Sales & Rentals 8. Sales Tax
Sales and Use Tax 6% 6%
1_,' Gross sales (including sales by out-of-state
vendors subjecttouset®) . . v, . a i i s L e e s e e A B 1, 7.081,395.33
2. Rentals of tangible property and accommodations, ., , .. .... .. i e e e e 2, ‘
3. TelecammunicafionSB8EMVICES, | , o v v et vt v v v v st s b v e e e e 3, :
4 Addlines 1,2,and3, . ... .vnun . Y N 4 4B 7,081,395.3
ALL.OWABLE DEDUCTIONS
58, RESAIB, . ., . i v i v e ronoavenrorssorons e nterass s 9B 5a,
b. Industrlal processing or agricuftural producing | ., . . S b. 6,469,417 .50
c Inferstale commerce | | . ., .. . ie e e e I c
d EXemplservites | . ., v v v v ev s s s acsnmteraneraesssannsan. st d.
e. Sales on which taxwas paidtoSecretaryof Sta16 . . . . . . v v v v b b e s e st v e e s B e
f, Food for human/home CONSUMPHON |, 4 v v v v v v s cv s mm s s s v nacnonnans o i £ B
Q’Baddems................................ B X g.
‘Mlchlganmotorfuelordxeselfueuax_ R N h.
L" Gther - Identity: e i
j.Téxincludedlngrosssales(line1),_,,_,,,.,,..._,.,,_._,..,,. P N i .
x: Total allowable deductions. ASd NS 58-5] | . . . .V i v v s e i s e e Lk B kP 6,469,417.50
..Taxable balance. Subtract lins Skfromfingd . | ., ., .. . ... v v vt e nens 5.1 P 6. B 611,977.83
7itaRate L .., ... ... P 4 x.08| 7. %00
8. Gross taxdue. Multiply ne BBY 087 . . . v i v v v v ns cnnneunsncnnn, 8B 8./P> 36,718.69
9. Taxcollectod N excesS oI lNO 8 | L L v v v s s s o vt oo veronn ey 0P 9.1 &
10.AddINESBaNdD | | . . .y it i o b s e s e e ey s ., 1o 10. 36,718.67
11, TOTAL discount allowed (see IRSIUCHIONS), . L ., v vy v s v v v vnnnasvvaaesss Ih b 14.1. P
12’ T‘otaltaxdue Subtractfine 11 fromfnet0 | ., . .. ... .. e et e e 12 12, 36,718.67
13 ‘raxpaymems In currentyeer(aﬂerdlswunb) ...... I L A 8 4 13,2 424,883, 72
Use Tax on ltems Purchased for Business or Personal Use *
14, Enter your taxable pUrchBS8S _ . ., . . v it s ... P14 277,169.33 x.06 = 14b. 16,630.1§
15. Taxpayments made In the CUTBNLYBAT | _ . . . . L\ v v v v s e s s e ensennnvensronsnron. PIS 16,630.15
Withholding Tax
46. Gross Michigan payroll and other iaxable compensationfortheyear , |, ., i . . v . v v s v e s s nv s m o s on B a8,
17. Number of W-2, 1099, andfor 4118 formsenclosed, , . . . . ..., ,...,.. 1%
18. Total Michigan incame tax withheld per W-2, 1098 and4119forms_ SN o 1 )
19, Total Michigan income tax withholding paid durlng currenttaxyear | | . ., ., ... .0 veanns vorn B s,
Stimmary
20; T,ota! sales, use and withholding taxes due. Add fines 12A, 128, 14band 18 _ . . . . ..., ............ 20 53,348.83
21, Total sales, use and withholding taxes pald. Add lines 134, 13B,15and18 | . . . .. ... 0o v v v o s 21, 441, 513,88
22, Ifline 21 is greater than line 20, enteroverpayment , , , , , , v s v 4 s s 4« 22, 388,165.05
23. Amount of line 22 to be credited to your account.
- We will nofify you when your credit is verified andavallable , ., ., .. ... B> 23,
24 Amount of line 22 toberefunded oYou _ . L L ... ... ... P24 188,165.05
35, (Fiine 21 i fe5s than N8 20, SMEFBAIBREE UE | | . . 0 Vs v vt e v v mse s s s nnnesanees, P25
28, if this return is filed Iate, enter penalty and Interest. (See instructions.) , | ., .\ v v ssvvennenan ... P26
27. TOTAL PAYMENT DUE. Add Iines 25 and 28. Make check payable to "State of Michigan.” , . ., ., , ... .... b 27,
'Use Tax on lems Purchased for Business or Personsl Use: Use (ines 14 and 15 to report purchases made for use In your business
ér‘fo'r vlems removed from yaur Inventory for parsonal or business use. Do riot repeat the amounts from Column A, lines 1 - 4 here.
230
wzsuuoco
)l b -
RO
TOMRAO11330

100b



o, A . . .
Koutroumanis Affidavit
) CONFIDENTIAL )
Form 185, Page 2 Account Name Account Number
TOMRA of North America, Ina. ME-0122949
Type of Business Ownership (check one only)
: Individual D Michlgan Corporation Trust or Estate (Fiduciary)
2 'l:,ﬁ:lsband - Wife Subchapler 8 Joint Stock Club or investment Gompany)
' | Partnership Professional Social Club or Fretemsa! Organization
Registered Parinership, Agreement Date: Other {Explain)
‘- Limlted Parinarship
- | Limited Llability Company IZ‘ Non-Mich. Corporation

- Domestic (Michigan) Subchapter 8

‘Reason for amending return. Include your accaunt number (if nol listed abova) in the explanation.
SEE ATTACHMENT

[
8 "l.

Signature (you are ref} uired to complete all information requested below)

1 declare undsr penally of perjury that this retum is true and complefe fo 1 declare under penalfy of perjury that this return is based
on all Information of which | have any knowledge.

:the best of my knowledge.

L authorlza Treasury to discuss my return with my preparer. E Yes D No %nama Address, Telephone and iD Number

T—a_g?za).’gr or Authorized Represantative Signature MG 11D KZ&?W?

B 13-5565207

Taxpayer FEIN or Social Security Number Telephone Number One Financial Plaza

J‘ggﬁ%}zﬁ 230110!1196 Rn‘pmonuﬂ:“:l!e) D:g 2 447-9738 755 Main Street
Hartford, CT 06103

8 ant Namu uf Corporata Officer Rosponsibla far Retum | Telephone Number 860-297-5555 .

Bé Aware of Postal Regulations When Mailing Your Tax Refurn: The U.S. Post Office calcufates postage based on the weight,
srze “and thickness of an envelope. Consuit with the Post Office before mailing to avoid delays in delivery; items with insufficient postage
will be returned to the sender by the Post Office.

Mailing {nstructions:

I, enclosing payment with your Annual Return, mail {o:

Mjchigan Department of Treasury
Department 781 72

P.O. Box 78
Deirolt. Ml 48278 -0172

i requestmg a Credit to your account (amount on line 23) or a Refund (amount on line 24), mail to:

Michigan Department of Treasury
P.0. Box 30778
Lansmg, Mi 48809
AH‘ other Annual Returns without payment, mail to:
Michigan Department of Treasury
Lans ng. Mi 48930 -
Go to www.michigan.gov/taxes to check your Sales, Use and Withholding
23 transactions and ask questions about your account on-line.

1UZ5DN 2.000

TOMRAO011331
101b
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£ Koutroumanis Affidavit
CONFIDENTIAL )
TOMRA of North America, Inc.
Refund Calculation Summary
Year Ending 12/31/2005
Sales Tax Useg Tax Total Tax Amount Due
Originally Originally Originally Per Amended

#Month Reamitlod Remitted Remitted Return Refund Due
January $  20225.12 L 1,899.04 $  22,124.16 $ 1,899.04 $ 20,225.12
February $  35404.11 $ 1,177.49 $  36581.60 $ 1,177.49 $ 3540411
March $  57,487.58 $ 1,460.68 $ 58948.24 $ 1,460.88 $ 57,487.58
April $  32,892.62 $ 1,640.32 $  34,532.94 $ 1,640.32 3 32,89262
May $  47,334.08 $ 1,807.74 $  49,141.82 $ 1,807.74 $ 47,334.08

June $  38,718.67 $ - $  36,718.67 $ 3671867 3$ -
July $  28,992.32 $ 1,944.87 $  30,937.19 $ 1,944 .87 $ 28,802,32
August $  52,016.25 $ 1,547.05 $  53,563.30 $ 1,547.05 $ 52,016.25
September $  39,955.02 $ 1,072.18 $  41,027.18 $ 1,072.16 $ 39,955.02
October $  20,140.69 § 1,508.17 $  21,645.86 $ 1,505.17 $ 20,140.69
November $  10,045.85 [ 1,637.52 $  11,683.37 $ 1,637.52 $ 10,045.85
December $ 4367143 $ 838.12 $  44,609.55 $ 938.12 $ 4367143
Total Refund Due: $388,165.05

TOMRAO11332

102b
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o~ “™ Koutroumanis Affidavit

) CONFIDENTIAL )

ORIGINAL

Michigan Dept, of Treasury, 185, (Rey, 7-05)

Annual Return for Sales, Use and Withholding Taxes

—P;-m Labe) mm"c’“:;nmﬁ Boak Hare or Emsr Taxpayer Name Acoourd Numbar

0?’7444' & " 7/ ’;ﬂw ({1418 _ﬁc - F

|1 torparatreDtisty Swdo. 70 e L2 " ileFth;s return
iShedbon, cT—  OCFEY KO y February 28,
. Do not use ‘this form to replace s’monﬁﬂy or quarterly return.

A, Use Tax: Sales & Rentals B. Salas Tex
6% 4% 6% 4%

Sales and Use TEX
1. Gross sales (Including eales by out-of-siata
vendars subjact 10 use tax} ..
2. Rentals of tangitle properly and accommadations
3. Communication services
4. Addlines 1, 28nd 3.........
ALLOWABLE DEDUCTIONS
. RESBIB ..versrsvnisomsraseciions
. Industial processing or agricultural producing ......
Interstate commerca ...

Exempt services ..
Sales on which tax was pald io Sec:atary of Stata

Ga

b

c

d.

a,

£ Food for humanfhome cansumption .....c....eesseee
g R
h

i

]

k

6.

7.

8,

Lol ol S
Pl ol i

<]
o

-m-m?“.‘”?“.—-.—?".a,-kl‘bn.pu'
- [

l
{
!
!
1
I
:
—

-1

. Bad debtS ...ceenimmesiminenisirsisan o
, ‘Michigan motor fuel or dlesel fuel tax
i. Other Identify:
i, Tax Included in gross sales (ine 1) ... trerasrensens
- “Tota! allowabls deductions. Add lines &a - § ..........

Taxable balance. Subtract line 5k from fine 4 ..........
TaX RS corecrirsssmrsssasmesissnsnree
Gross tax dus. Multiply line 8 by fine 7 .. r
9. Tax collected in excess of ine 8... !
. 10. Add lines B and$g.. cern setute i 10, 3 1
11. TOTAL dlscountanowed (see mstrucaons) ....... TR i )
12. Total tax due. Subtract fine 11 from line 10 ... - 12, 12. WL 34 (Y o
13. Tex payments In current year (after dfsoounw) reen 18, y 77

e

2 S NG T

»’Z/os’m e |
x,.06

L{/J{n}ﬁ‘; 4o [»

[}
(=]
LS

4l

-l

p=
-
A4

-
-
-—h
&
-

-

*

Use Tax on Items Purchased for Business or Personal Use (sea back)
44, Enteryour purchses texable Btthe 6% Fat8 .. .cvwwmmurismsssmrcrserscsre »14a, W x .06= b LS /69|78

15: Tax payments made in the current year ERTTATHRRRRRGCG X | R WA ] ¥&

Withholding Tax

18. Gross Michigan payroll and other faxable compensation for the Year ... s F 6. |

17. Number of W-28, 10895, and/or MI-NRK18 entioset ..........ummunnd 17. :

18. Total Michigan income tax withheld per W-2s, 10888 and MENR-K18 i cicsiiion » 18, !
7 S

18, Tota! Michigan income tax withiiolding paid during CUMBNE 18X YA ....miecsmiresmissmmmssssssss s sssmuctsy s

Summary
20, Total sales, use and withholding taxes due. Add fines 124 and B (both rate columna), 14b and 18 ZO_M =ZZ 3 les
21, Total ales, usa and withholding taxes pald. Add lines 13A and B (both rate columns), 15 and 19 21'#5 se3leg
22 ifline 21 Is greater than fine 20, enter overpayment wu v .. vevmeen e b 22 — |
23, Amount of line 22 fo be credited to your account.
We will notify you when yeur credi [s verified and avafiable ............. b 28, - l

24. Amountofiine 22 to be refunded to you b 24, |
25, if line 21 is less than fine 20, enter balance due e b 2B, l__
28. If this retum is fled lats, enter penalty and interest. (Sse insfructions, ) »28

 TOTAL PAYMENT DUE. Add lines 25 and 26. Maks check payable fo "State of Hlshlgan » b 27

Complefa and sign the back of this retum.

sy nichigan. gav/ireasiry.

TOMRA011333
103b
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- " Koutroumanis Affidavit
) CONFIDENTIAL B
ORIGINAL
—
Acvount Name Account Numbar

AJ/mm&_ﬁ‘Z‘aéﬁa/,« OJEe=0 22349

Type of Business Ownership (check one only)

[ individual [Imictiigan Corporation [T Trust or Estate (Fiduclary)
[] Husbend - Wife [J subchapter s L[] Jolnt Stock Glub or Investment Gompany
7 partnership . [ protassional [ soiai Club or Fratemal Organization
[ Repisterst Partnership, Agreement Date: | ] [ other (Expiain)
7] vimited Pattnership [icIon-Mich, Corporstion o i
[l subshspter s i

] imited Lintitkty Company
D Dormnastic (Michigan)
[ professionat
] Foreign (Non-Michigan)

S DV PR

Signature {you are required to complets all information requested below)
{ gecilarg undoer penclfy of pequry that this retum Is based
on all information of which | have any imowisdye.

y refum with my preparer. [ ]Yes D No | Preparer's Signature, Address, Phone end ID Numbar

1 dedlare under penslly of petjury that this retum Is true and complate lo
the bast of my knowfedge.

Taxpaysr's Social Security Number Telephione Number

R - 4
Taxpayw'aTda(OwnsﬂDﬁmrManbMMmame) Dade

O~ /2620l 7
Print Name of Coporata Officor Responsible for Retun | Tetephone Number

[w*ﬁé— ' é;m‘fvz.v[‘/ ' ( )

If thig Is an amended return, Include a letter of explanation and be sure to inciude your account number In the letter.

Ifyou are enclosing payment with your refurn:

HAILTO: Michigan Department of Treasury
Department 78172
RO. Box 78000
Detrait, Ml 48278-0172

If you are ngt enclosing payment:

MaILTO; Michigan Department of Treasury
Lansing, MI 48830

yse Tax on items Purchased for Business or Personal Use

Usa fines 14 and 15 fo report purchases made for use in your
business of for ‘ems remaved from your inventory for personal uss.
Do not repsat the amounts from Column A, fines 1- 4 here.

To check your Sales, Use and Withholding transactions and ask questions
about your account on-line, visit www.michigan.gov/bustax

TOMRAO011334
104b
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T P
‘ : Koutroumanis Affidavit A
F;
N -
j CONFIDENTIAL ) M
gw{;gmgan Deparimeni of Treasury Check box if this Is-an |'<|'|
(Rev. 08-10) amended return,
Annual Return for Sales, Use and Withholding Taxes %_| Amended Retum O
“Taxpayer Name Account Number Amendment Dale o
TOMRA of North Amexica, Inc. ME-0122549 12/7/2011 <
One Corporate prive, Suite 710 Return Year Date Dug Z
Shelton, CT 06484 2006
File this return by February 28. Do not use this form fo replace a monthly or quarterly return. 8
x
[EEY
A. Use Tax: Sales & Reontals B, Sales Tax =
Sales and Use Tax 6% 8% B
1. Gross sales (Intluding sales by cut-of-state o
vandors subjectiouseta)) , . ., v i v e e s e v s e s s s v s s e e e s R 1, 7.231,334.67 =
2. Rentals of tangible property and BCCOMMIDAANONE, | | &\ v v b v st vt e e e ne et 2. ©
3."TelecommMUNICAIONS SEIVICEB, | . . , v v i v v s s v e v s e s s raaraar s s e 3, h
AIINEE 1,2, 8008, | . et aa e et A 412 7,231,334.67 N
- ALLOWABLE DEDUCTIONS ©
L . 12 58.|. =
b Alri.dustriai processing or agricultural a2t TR - X b. §€,672,301.17 'b
o Tnlerstate COMMEITR | |, . o v v v v nveeeue e s e anssneennneneesssC c. Y]
o Examptsenices , . .. ... ... .. X d. <
8: SalesonwhxchtaxwaspardtoSecrataryofState S - 3 e,
f; Food for human/homa cONSUMPION . . ., v e v v v n e ssn i en e ey BLB Al
9 Y g.
h Mlchrganmotorfuelordrese!fueltax T 8 h.
. Other - identify; e e B i
i Taxlncludsdlngmsssalas(ﬁﬂeﬂ..... ..... i 1) i
K. Tolal altowable deductions. Add NS 58-5] |, . ., .\ v s v i e KL kI P 6.672,301.17
6. Taxable.balance. Sublract ne BKFOMINEd | . L v v vt v v i i e en e nen e B 6.| > 553,033 .50
TITAXREE . . v s e e e s v et oneneentnnsssnacnsanasiereensash x08| 7. x .08
8, Gross tax due, Multiply line 6 by lne7 . ., .. ..., T A 8.1 33,542,011
9. Taxcollected in 8XCEES 0F B8 . | L v v v s v v s s st as o oncronnonnonseens B 2.5
10.AddNNes Bandd |, . . . i. e an it aanes na 10 10. 33,542,01
11, TOTAL discount allowed (see Instructions), , ., , ., ... FR T B 11. B
15 Tolal tax due. SUbrACt B TTROMENE 10 | | o vy s i et e e v e es s vn s s e e d2 12. 33,542.01
13, Tax payments in current year (BREF GiSCOUNIS) , , . .4 v v v v c v v v v eweasa . 1512 43,0 433,880.08
Use Tax on ltems Purchased for Business or Personal Use * ,
44, Efter your fxable purchases | _ . ... .0 et in 0. ... P1a 723,808.50 x.06 = 14b. 43,428.51
15, Taxpayments made iNthe CUTENTYBAI | . . . . . .\ v iu s ve v e nnnnnoncanonssonenes, P15 43,428.51
Withholding Tax
16, Gross Michigan payroll and other taxable compensalion fortheYEar . | . . . . . 0 v v s v v s v v n s nee. ., P18
1‘? NumberofW-2 1088, andfor4119formsenclosed . , . . ., . . .. 40 ... 17
14, Total Michigan income tax withheld per W-2, 1089 and 4119 forms RPN o 12
19. “Fotal Michigan income tax withholding paid during currenttaxyear ., ., ., e e e e e P19,
l‘ “ :
Summary
20. }l’otal sales, use and withholding taxes due. Add lines 12A, 12B, 14band18 , ..., ... ....... 20 76,970,52
21, 477,308,538

21. Total sales, use and withholding taxes paid. Add fines 13A, 138, 15and 1B _ |, [ . ., ... s i v v nanen

22. If line 21 is greater than line 20, enteroverpayment , , . ., , ., ..., P22, . 400,338.07
23. Amount of line 22 to bs credited to your account.
We will notify you whan your credit |s verified and available , , ., . ., .. .. b 23,
24 Amount of N8 22 10 bR FEfUnded OY0U | . . . . . v v ..., P24 400,338,07
25, fline 21 is Joss than iNe 20, nfar BEIANCE GUB | | . . L v v v e v e e mns sne s snseness P25
P 28,

26 [fhia return Is filed fale, enter penalty and interest. (Seelnstructions.) |, . . .., ... ..o
27, ‘TOTAL PAYMENT DUE. Add lines 25 and 26. Make check payabie to "State of Michigan. , | ., . ., ..., . ... b 27,

'Use Tax on items Purchased for Business or Personal Use: Use lines 14 and 15 to report purchases made for use in your business
of for items removed from your inventory for personal or business use. Do not repeat the amounts from Column A, fines 1 - 4 hers,

23

1U%_60A 2.000
Sl
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N “  Koutroumanis Affidavit
. iy
) CONFIDENTIAL )
Forhi'l!TSS. Page 2 Account Name Accoun! Number
TOMRA of North america, Inc. ME-0122549

Ty-i‘ie of Business Ownership (check one only)

Individual D Michigan Corporation Trust or Estate (Fiduclary)
: . | Husband - Wife Subchapter 8 Joint Stock Clisb or Invesiment Compeny,
- }Partnership Professional Soclal Giub or Fratemal Organization
4L -.. | Registered Partnership, Agresment Date: Other {Explain)
i b | Limited Partnership
. ] ilim_i!ed Liability Company E] Non-Mich. Corporation
: #] - | Domastic (Michigan) Subchapter S
Professional
Foreign (Non-Michigan})

Reason for amendling retum. Include your account numbst (f not Hsted above) in the explanation.
SEE ATTACHMENT

-Signature (you are required to complete all information requested below)

J'deciare under penalfy of perjury thal this return is true and complefe fo I deciare under panalfy of pegury that this relurn is based
on all information of which | have any knowledge.

the best of my knowlsdge.

1, euthorize Tressury to discuss my return with my preperer. Yes D No | Preparer's Signature, Address, Telephone end (D Number
Tapayer or Authorized Representative Signatire ettty

R KPMG, LLP

- 13-5565207

~Faxpayer FEIN or Suclsl Securlty Number Telephene Number . )
0831562037 _ 203 447-9738 One Financial Plaza
e nagen P arinen Date 755 Main Street

Hartford, CT 06103
B60~-287~-5555

Prinl Name of Corporale Officer Responshia for Retum Telephane Number

Be Aware of Postal Regulations When Mailing Your Tax Return: The U.S. Post Office calculates postage based on the welght,
size and thickness of an envelope. Consult with the Post Office before mailing to avoid delays In delivery, items with insufflcient postage

will be returned to the sender by the Post Offics,

Mailing Instructions:

If énclosing payment with your Annual Return, mali to:

Michigan Depariment of Treasury
Department 78172

P.O. Box 78000

Detroit, Ml 48278-0172

XN

If ffgquesting a Credit to your account (amount on line 23) or a Refund {amount on line 24}, mail to;
ll\;lighigan Department of Treasury

Box 30779
Lansing, M! 48809

‘AI@: other Annual Retumns without payment, mall {fo:

Michigan Department of Treasury

Lani$ing, M 48930
[ Go to www.michigan.govitaxes {o check your Sales, Use and Withholding
3 transactions and ask questions about your account on-line.

 §UZ4DN 2,000
]

TOMRAO011337
107b
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™ Koutroumanis Affidavit

CONFIDENTIAL )
TOMRA of North America, Inc.
Refund Calculation Summary
Year Ending 12/31/2006
Sales Tax Use Tax Total Tax Amount Due
Orlginally Originally Qriginally Per Amendad

Month Remitied Remitted Remitted Return Refund Dua

January 3 33,542.01 $ - $ 33,542.01 $ 33,542.01 3 -
February $ 0,988.59 $ 19,271.45 $ 29,260.04 $ 19,271.45 ¢ 9,08859
March $  22,152.18 $ 1,100.00 $  23252.18 $ 1,100.00 $ 22,152.18
April $ 25,666.33 $ 1,896.99 $ 27,562.32 $ 1,895.99 $ 25,666.33
May 5 18,148.30 $ 1,196.72 $ 19,343.02 $ 1,196.72 § 18,148.30
June $ 12,483.85 $ 1,707.51 3 14,201.36 $ 1,707 .51 $ 12,493.85
July $ 92,746.02 $ 2,170.62 $ 94,916.64 $ 2,170.62 $ 92,746.02
August % 48,803.94 $ 2,941.74 $  51,745.68 $ 2,941.74 §$ 48,803.94
September $  31,892.34 $ 2,705.24 $  34,697.58 $ 2,705.24 $ 31,992.34
October $  43,163.80 $ 3,521.14 $  45,684.94 $ 352114 $ 43,163.80
November $ 53,895.80 $ 2,692.80 $ 5658860 $  2,602.80 $ 53,805,80
December 3 41,288.92 3 4,225.30 $ 45,514,22 $ 4,225.30 $ 4128892
Total Refund Due: $400,338.07

TOMRA011338

108b
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- “7 Koutroumanis Affidavit

) CONFIDENTIAL )

' ORIGINAL

£
v

Michigan Dept. of Tre#wry. 186, {Rev. 7-04)
Annual Return for Sales, Use and Withholding Taxes

f;‘a;wmmcoapmmm«&hrwm Azzourd Number

SRR ol Mordh MHmprves, TIT -

J?ar{:on:M Froves, Sa l—:{"?:a & mu—/%%rcﬁ‘]%zﬁs :"B;:;:Jeiuz\s
Shetfon  CH D bLPY Koo 6 , y ary <8,

Do not use this form to replace a monthly or quarterly return.

—FomRA PP :-?/77..'»’?
2 A.. Lse Tax §7qles & Rentals B. Sales Tax

€% 4% 8% 4%

Sales and Use Tax
1. Gross sales (including sales by out-of-staie

vendors subject fo use fax). 1. |

Rantals of tanglble property and accommedations 2,

. Communioation services 3,

o N

Add lines 1, 2 810 B e crnessirsaensarenssse s iiensnnies 4.
ALLOWABLE DEDUCTIONS '

[
5

. indusirial processing or agricultural producing ......

Inferatate COMMEBICE ...nmimnensenn

St et b mbnal. gl

S T

Exempi BaIVICEB sviciinann

Sales oh which tax was paid to Sacretary of Stzle ..
 Food for human/home. consumplion .. .
., Bad debts .cieeees -

wpoapof

. Michigan motor fus) or diesel fuel 1 .. cewricrnnne
. Other. ldentify:
Tax included In gross sales {Ine 1) ceinire.
. Jotal aliowable deductions. Add lings &8 - & .........
Taxable balance. Subtract line 5k from line 4.........
Tax Rate ..o prrstasessant e essa s .

Gross tax due, Multiply line 6 by line 7 ...
. Tax vollected in excess of{ine 8 .......
10, Add Iines 8 8nd Bl vesiersmimnnessmsarscseecacness
1. TOTAL discountaliowed (ses instructions)
12. Total tax dus. Subtract line 11 from fine 10 .vviee 12,
13. Tax payments in current year (after discounts)........ 13, > - b 13, [rifz

Uss Tax on kems Purchased for Business or Personal Use (see back)
14, Enter your purchases taXable atthe 8% M8l ..o 148. FALB0L. S0 x 06= b A4 ST

45, Tax paymenta mada in the surrent year peatreans e »16. 20\ ST

o @
e o n f

L4 >
ROy AR T
x,.06 % .04

INB R - TR 000

CONDF e . TO @ O p oo

Withhoiding Tax
16. Gross Michigan payroll and other taxable compansation for the YBRK ........c.om i e s »18 |

17. Numbar of W-28 and/or 10883 enclosed........ W47, ’

18, Total Michigan Income tex withheld per W-28 ... ,
18, Total Michigan income tax withholding pakd dUring CUTTENE 18X YEET wuvvsuenswssmevesressissmesrissscimstststssisissspessessess N 1. |

Summary

20. Total sales, use and withholding taxes due. Add linss 12A and B (both rate columna), 14b and 18....eiieeivan 20 yoRls™

21, Total sales, use and withholding taxss peld. Add lines 13A and B (both rate colurnns), 15 and 18 ............ wesisnae 21' S22 IcPING
P ,

22 )fline 21 is greater than fine 20, onteroverpRYMENt ..o b 22,
23, Amount of line 22 to be credited to your account.

We will notify you whan your credit is verified and avallable ......coveeener
24, Amourtofiina 22 o be refundadto you

26, If line 21 I8 less than line 20, enter balance due ) e Prap et s s st ssat o ae » 25 —_—T
26. If this return s filed late, enter penaity and inferest. (See instructions.) nrberrssr s nes v B zs'
77. TOTAL PAYMENT DUE. Add lines 25 and 26, Make checks payable to "State of Michigan.” ..o, b > 27

Complete and sign the back of this retum.

v ichigan.govitreasury

TOMRAO011339
109b
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i

) CONFIDENTIAL

Koutroumanis Affidavit

_—

ORIGINAL

465, Pagn 2

Type of Business Cwnership (check ane only)

[T Indhaidiusst O yictigan Comoration [ Trust or Estate (Fiduciary)
[T] Husbang - Wife [ subchaptar s [_] Joint Steck Chub or Investmant Company
[ Pannership [ protessional [ soaial Ciub or Fratams! Organization
73 Registerad Parinership, Agreement Dam;!::j [ other Expiain)
7] Limited Partnership [ Non-Mich, Comaration
Subchapter 5
[ ] Limited Lisbiity Company
] pomestic (ichipan)
[ Professtanal
[7] Foreign (Non-Michigan)

Signature (you are required to complete all information requestad beiow}

| sclare undar penelly of perjury that this retum Is frue and compiele fo
the baat of my knowledge.

| authotize Trpaau&g’!iswss my ratumn with my proparer. [ JYes [ INo

22

1 datfars under penially of perjury that thlg retum jg based
an &ll information of which 1 heve any knowlsdga.

Texpayer's Sociel Securily Number Teiephane Number

(Il ) 4D FR,
Date

AXombarfdnnd

"
ariner)

Taxpayers Tils (QwnerCft
Ob—(3d0 257

Print Nama of Corporate Officar Rexpansibla foc Refum | Telephona Number

Proparers Signslure, Address, Pliona and 1D Number

6@& ,/'/‘(,,1f-74 )-(/'/‘ I/ { )

if you are enclosing payment with your return:

MAILTO: Michigan Deparimentof Treasury
Departrnent 78172
£.0. Box 78000
Detrot, MI 48278-0172

IFyou are not enclosing paymant:

MAILTQ; Michigan Departmentof Treasury
Lansing, Ml 48830

*|jsa Tax on ltems Purchased for Business or Persanal Use

Usa lines 14 and 15 fo raport purchases mads for use in your
business or for flems removed from your inventory for personal use,
Do not repeat the amounts from Column A, lines 1 - 4 hare.

To check your Sales, Use and Withholding transactions and ask
questions about your account on-fine, visit the Treasury Web site....
www.michlgan.govitreasury
Click on the Business Self Service button and follow the instructions,

110b

TOMRA011340
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)

Mlchluan Department of Treasury

185 (Rev. 08-10)
Annual Return for Sales, Use and Withholding Taxes

CONFIDENTIAL

7 Koutroumanis Affidavit

P—

Chack hox ifthls i3 an

amended
m Amended Return

return.

Taxpayer Name

TOMRA of North america, Inc.
oOne Corporate Drive, Suite 710

ME-

Account Number

0122349

Amendment Dele
12/7/2011

J .

Return Year
2007

Date Due

Shelton, CT 06484

Sales and Use Tax
1, Gross sales {including sales by out-of-state

) _(vendorssubject(ousetax). ey e nr e e e
2. 'Rentals of tangible property and accommodations, |
3. Tolpcommunications services, . , ., ., . .+ . .

4;,Add lines 1,2, and 3,
ALLOWABLE DEDUCTIONS
59, Hesgle, , . ., ...

A T R

b., Industrial processing or agricultural producing | |
o Inferstats commerce, | .. ., ... .h ey

d. Exemp! serviees |

PR

o. Sales on which tax was paid to Secreiary of State , , ,

f,! Food for human/home consumption
§. Bad debts |

P T R R I R I

b‘ Kiithigan motor fuel or diesel fueltex, . , ., . ..

'*Olher - Wentify:
: :Taxlncludedingrosssales (net) . .......
j(.‘Total allowable deductions. Add lines Sa-5 , , ,
s. ‘Taxable balance. Subtract line 5k from fined4 | _ |
7 iTaxiRate | . .
8..Gross tax due. Multiply line 6 byline 7 . . . . . .
9. Tax collected in excess of ine 8
10.Addlines 8and9 | . . . . v s v e vrvonos

P BN A A B )

11. TOTAL discount aflowed (see Instructions) | , , | |
12, Total {ax due. Subtract line 11 from lne 10, , | | .
13, Tax payments in curreni year (after discounts}, , , |

Use Tax on items Purchased for Business or Personal Use

Eriter your taxable purchases | | _ |
X payments made:in the current year |

15;

Wi"t'hﬂholding Tax

PR )

e m s e s m

» e m

v e s e v s s v

O

P L T R I Y

“ e s s
= v a v

LR Y

P14

L IR R A A

18, Gross Michigan payroli and other taxable compensation forthe year , _ | , |
17" Number of W-2, 1089, and/or 4118 forms enclosed , . . , . .. ... ...
1?‘!_‘."’1"6&! Michigan income {ax withheld per W-2, 1099 and 4118 forms | | | |
1'9 Total Michigan income tax withholding pald during current taxysar | |

Summary

20’ 'Tbtal sales, use and withholding taxes dua. Add lines 12A, 128, 14band 18 |
2. Tofal sales, use and withholding taxes pald. Add lines 13A, 13B, 15 and 19
22. [¥line 21 Is greater than line 20, enteroverpayment | _ , ., . ... ...

2. Atiount of line 22 to ba credited to your account.

2% *Athount of line 22 to be refunded {o you _

PR R R R S I Y

2% Ifline 21 is less than line 20, enter balancedve | | , ,, , .

28. ifthis return is filed late, enter penalty and interest. (Ses instructions.) | |
27. TOTAL PAYMENT DUE. Add fines 25 and 26. Make check payable to "State of Michigan.”

*Use Tax on ltems Purchased for Business or Persanal Use: Use lines 14 and 15 to report purchases made for use In your business

swill notify you when your credit Is verified andavallable . , , , ., ...

*

8,

§37,352.00 x.06 =

Pon o

1.

©
v |v| [viv]| |Vl

File this return by February 28, Do not use this form to replace a monthly or quarterly return,

A, Use Tax: Sales & Rentals

B. Sales Tax

&%

6%

3,789,366.67

W

>

5,785,366,67

3,091,73%.00

Frm—-Z0 w0200 §

9,091,739,00

<
b

707,627.67

x.08

N

% .06

=

42.457 .68

bt

-
o

42,457.66)

-ty
-

ey
M o;

42,457,686,

-
b

vl |v| |vlv] Tv]v

587,961.98

14b.

50,241.12

o e e s e

17.

e s s s e

B> 15,

50,241.12

b 18,

P

e e e e v

e s s =

DR A

B 22,

A R )

°« 2 v 1.

b 1.

P R

B 19.

20,

92,698.78

21,

638,203.11

545,504.33

B 23.

b2

545,504.33

R

N G

. Pas.

B 27,

P

or for items removed from your inventory for personal or business use. Do not repseal the amounts from Column A, lines 1 - 4 here.

23
wzsna 2,000

112b
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~ ™ Koutroumanis Affidavit
) CONFIDENTIAL )
Form'1 65, Page 2 Account Name Account Number
TOMRA of North America, Inc. ME-0122949

)

Fype of Business Ownership (check one only)

t ' }'nqividual D Michigan Corporation Trust or Estate (Fiduciary)
‘ "'!HSbP”d - Wife Subchapler 8 Joint Stoek Club or Investment Company)
) .fgnuarahip Professlonal Soclal Glib or Fratemal Organization
e et Registered Parinership, Agreement Date: Other (Explain)
2 1. "| Limited Parinership
* “JLifmited Liability Company . [x] Non-Mich. Gorporation
L _‘___ Domestic (Michigan) Subchapter 8
|__| Professional
|___j Foraign {Non-Michigan)

Reason for amending relum. [nciude your account number (f not listed above) In the explanation,
8ER ATTACHMENT

Signature (you are required fo complete all information requested below)

i !,;de_wara under penally of perfury that this refurn is true and compiste to 1 declare under penally of perjury that this refurn is based
| the best of my knowledge. on all information of which | have any knowledge.

I authorize Treasury to discuss my refum with my preparer. Yes D No | Preparers Signature, Address, Telephone and ID Number

=

 Taypayer or Authorized Representative Signature
HER R

KpPMGE, LLP
:féxia‘ayer FEIN or Social Securily Number Telephone Number 13-5565207
641352037 203 447-9738 One Financial Plaza
Taxpayer or Authorized Reprasentalive Tile Data 755 Main Street

.(vi,jn'urlomcarlMcmberIMnnug er/Pariner)

Hartford, CT 06103
860~297-5555

Be Aware of Postal Requlations When Malling Your Tax Return: The U.S, Post Office calculates postage based on the welght,
size and thickness of an envelope. Consult with the Post Office before mailing to avoid delays in delivery; ltems with insufficlent postage

will be returned to the sender by the Post Office.

Mailing Instructions:
If enclosing payment with your Annuat Return, mail to:

Michigan Department of Treasury
Department 78172
P.0. Box 78000
Detroit, Mi 48278-0172
IR
If requesting a Credit to your account (amount on line 23} or a Refund (amount on line 24), mall fo:
Michigan Depariment of Treasury
B:D. Box 30779
t:ansing, Mi 48908

ther Annual Returns without payment, mail to:

Mithigan Department of Treasury
Larising, M} 48930

Print Name of Corporsa Officsr Responsible for Retum | Telephone Number

Go to www.michigan.govitaxes to check your Sales, Use and Withholding
transactions and ask questions about your account on-line.

TOMRAO011343
113b
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CONFIDENTIAL

™ Koutroumanis Affidavit

I
%

]

TOMRA of North America, Inc.
Refund Calculation Summary
Year Ending 12/31/2007

Sales Tax Use Tax Total Tax Amount Due
Originally Originally Originally Per Amended
Month Remitted Remitted Remitted Return Refund Due
January $ 16,680.86 $ 4,777.18 $ 21,458.04 $ 4,777.18 $ 16,880.86
February $ 50,880.22 $ 1,818.40 $ §2,798.62 3 1,918.40 $ 50,880.22
March $ 4197486 $ 1,498.51 $  43,473.37 $ 1,498.51 $ 41,874.86
April $  38,270.87 3 1,215.80 $  38,486.87 $ 1,216.90 $ 38,270.97
May $ 3332758 $ 1,105.94 $ 34,433.52 $ 1,105.94 $ 33,327.58
June $ 80,67495 $ 2,458.65 $  83,133.60 3 2,458.65 $ 80,674.95
July $ 3245297 $ 1,337.16 $  33,790.13 3 1,337.16 $ 3245297
August $ 64,737.07 $ 1,337.16 3 66,074.23 3 1,337.16 $ 64,737.07
September 3 4245765 $ 10,351.17 $ 52,808.82 $ 52,808.82 $ -
October $ 40,640.23 $ 8,856.33 $ 49,496.56 $ 8,856.33 $ 40,640.23
November $ 4473282 $ 8,575.12 $  53,307.94 $ 8,575.12 $ 44732.82
December $ 101,131.81 $ 6,809.60 $ 107,941.41 $ 6,809.60 $101,131.81
Total Refund Due: $545,504.34
TOMRAO11344

114b
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Koutroumanis Affidavit

Nd ¥T:62% 6T02/LT/. OSN Ad AIAIFD03Y

™y CONF‘DENT\AL ’
!
ORIGINAL
o 3“;3":5?; o ey Please print your numbers Jike this. Use blus orblackink. 1| 2 2 4 5 & 7890
,Combined RETURN e S o SET
+far.Michigan Taxes SdlesTax 01 16,680 96 Esimass 07 ,
«Fle'this relurn 6ven If no tax Is due. Sales Tax Vaoucher
. tfsa Farm 163 for addross changes., Discount D2 Paymant® gg
SENE ifice Usa | Vst T ' Panty &
. qNuyqbe( ME-0122048 ! 22 (Saias’Bsme) 03 7 77 7 ) / 8? Interest 939
“Heturn Period Dus Date ’
JANUARY 2007 FEB 20,2007 | etk o7 RESERVED
ompany Name Usg Tax '
TOMRA OF NORTH AMERICA INC {Purchases] 05 a7 RESERVED
W& Signahira/ Dale 5 j
g ; . Michigan
o ; 2 S 7
B p/ t'/',’f alophiona Nun(é /4 Wimhddmg 06 N : 97 R?SERVED
oL - o3 -yyl- £ 734 * These ara nol subtolal linss. &
i Mmmg Dapt. of Treasury
. Maka chieck payabls to: “Btate of Michi
Dem“ Wi 46277-0005 and Include your sceount nu::be: on 3‘::" Total Payment , c?x l ‘f 5 8 ) O L{

chack.
22 2 000%22949 9 0701 & 2

4
13

o 115b
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AT, . . .
o~ Koutroumanis Affidavit
) CONFIDENTIAL )
ORIGINAL
ﬂégh(igaenm%-)of Treasury Fieasa print your numbers like this, Use blusorbleckink. | 2 3 4 S5 & 789 0
>ombined RETURN @ SBT
fig thig return even if ao 18x Js gue. Sales Tax Voucher
158 Form 183 for addrass changes. Discount 02 Payment® gg
ot Ofioe U3 | 1sg Tax* ‘ ' Panalty &
Seturm oo Dug Dato Use Tax ) ! ’
fL::BRUABY 2007 MAR 20, 2007 Dbtoont 04 ’ ) 97 RESERVED
Jompany Nama Usa Tax
TOMRA OF NORTH AMERICA INC {Puthases} 05 97 RESERVED
";B " yors Signa Date Michigan ’ ’ ' .
[ ﬁgp;cn-a Number Wittholding 06 ’ . 97 R,E‘SE v ED_
- Joy-4¢7-8 737 | * These are not subtotal Jines. &
lafl T m Dapt, of Treasury
. Make check payabie to: “State of Michigan® ;
Detroft, M} 48277-0003 a:d l’:cluda your secount humbar on your Total Payment . f Z», 7 9 B’ . é -
Citeg!

g2 2 000122949 9 0702 5 2

TOMRAQ11346

116b
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QLT1

JYELLOVENOL

Michigan Dopt, of Traasury

160 {Rev. 806}

Comblned RETURN
for Michigan Taxes

File this returq aven if ng tax Is due.

Uss Form 163 for sddress changes.

ORIGINAL - B

Account

Number ME-0122049

Offics Use
22

Retum Period

MARCH 2007

Dus Date

APR 20, 2007

Tompany Nams

TOMRA OF NORTH AMERICA ING

Wﬂmu

" n‘%’/;‘?/;?
elaphona har

o T T
K SOV

&

T2 AT

Mall T & an Dept. of Treasury
Oetroft, Ml 482770003

Pleasa prin your numbers fke (hls. Use blus orblackink. 1| 2 34 567890

. SBT
SdesTax 01 4 f 974 F6 Edoaes 07
Voucher
T
s%}a;gunatx 02 _ Payment*  gg
Use Tax* ; Penaly &
{SalesRentals { 498 5 et 99
Uss Tax
Discount 04 . 97
Use Tax
{Pucheses) 0N . 4 97
-
ot
Wikhoking 06 97
* These ate nol subtotal linss. ' @

Make check payable to: “Siate of Michigan®” ’
and Inciude your account number on your Total Payment
check.

RESERVED
RESERVED

RESERVED
. .

H#2 43 37

2¢ 2 008324349 § g7a3 2 2

Wd ¥T:62:v 6T02Z/LT/. OSIN Ad AIAIFOTY
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o “ Koutroumanis Affidavit
) CONFIDENTIAL )
ORIGINAL
‘gh(ignge&}) of Treagury Flease print your numbers Itke this. Use blugarbleckink. | 2 3 4 S5 6 7890
‘ombined RETURN @ . sBT .
o Michigan Taxes SelesTax D1 3% 270 97 GEstimtes 07 ,
{a this ratum aven If po tex is dys. Sales Tax Voucher
34 Form 163 far address changss. Discount 02 Peyment* 9g
’ Office Usg ’ !
ecount X . enaity &
Tamer ME-0122849 2 | e 03 I 305 90 hamme
gm‘n Period Dua Dats Usa Tax ' ' ’
: APR"- 2007 MAY 20. 2007 DISGOU nt D4 , ) 97 HESEHVEP
Uza Tax
TOMRA OF NORTH AMERICA ING (Fucheses) 05 _ o7 RESERVED
Neramre e
W /Talsphone Number wmmmng o6 ' . 97 R s -
5o Heese .f,.f (903) ¥4 7- §7130 | * These ara not sublots! fines. )
fall To: Wchlgan Dept of Treasvry
Make check payable to: “State of Mich!
De Oﬂ' M’ 48277%03 antf include your account number un’g::lr Total Paymant ; 3 q ¢ ¥l % 7
chetk. ! '

22 3 pOOL2E949 9 070N 9 B

TOMRAO011348
118b

Nd ¥T:62% 6T02/LT/. OSN Ad AIAIFD03Y



~Koutroumanis Affidavit

) CONFIDENTIAL
. ORIGINAL
g.%s_g;.)dﬁeesuw Fleasa print your numbers lfke this. Uss bive orblackink. | 2 3 4 5 & 7890
mbined RETURN ] . SBT
Michigan Taxes SdesTax 01 3> 332V & F  Estinaes 07 ‘
ihis return even if ng lax is dus. Sales Tax Voucher
Fury 183 for address changes. Digcount 02 . ) Payment* gqg
ount Ofica Uee Use Tax* Penaity & ’
oer ME-0122949 22 | (SaksRertis) 03 b 2 5 $O inke g
o Petfod Duse Date Use Tax « .
Ay, 2007 JON20,2007 | Dhooart 04 , , 97 RESERVED
Tpny Nama ' Use Tax .
'OMRA OF NORTH AMERICA ING Puchses) 05 , _ 97 RESERVED
5773 e Tﬁw - ' ; .
. r sy | N
P ,é{dumm Humber 2 Wiktholdng 06 ) . 7 97 R'ESERVED
S dopenedt] Foa iy z=973 | *Those ara nol sublotal Tines. ]
il To: Michigan Dapt. of Treasuiry -
‘ Make check payable to: “State of Michigan”
rolt, Wi 48277-0003 ;ﬂ:ﬂtﬂumwm srcount number on your Total Payment ., 3y 43 2 ¢ 3-

c2 2 DO0LER94Y 9 0705 b 2

TOMRAO011349
119b

Nd ¥T:62% 6T02/LT/. OSN Ad AIAIFD03Y



T

toﬁfgnaa"v lgapt. of Treasury
omblned RETURN )
s 'Michigan Taxes

Yg thig taturn even it ag tax Is dus.
se Form 163 for ailtrass changes.

: cu nt Office Use
o ME-0122949 22

teturn Feriod Dus Date
JUNE 2007 JUL 20, 2007

ompany Name )
TOMRA OF NORTH AMERICAINC

Date
%ﬁ e
Talephons Humber

lafl- Tor MlchlgaYn Dept. pf Treasury

D:lpmlt. Ml 48277-0003

7 Koutroumanis Affidavit

) CONFIDENTIAL
ORIGINAL

Pleaso print your numbers flks this, Use blusorblack k. | 2 3 4 S & 7890
SdesTax 01 3 Loy 9% B o

Saley Tax Voucher

Discount 02 , i Fayment* gg

Use Tax* Pe

{SdesRentas) 03 458 68 fh 99

Use Tax

Discount 04 , . 97 RESERVED
Use Tax .

{Furhzss) 05 , i 97 RESERVED
Michigan ‘ '
Waiing 06 , v o7 RESERVED
* These &re not sublatal finss. @

Malke check payable to: “State of Michlgan"

and Include your awuuntnumbaron?rz':ur Total Payment , T3 13 3 ko

cheric
e2 2 0001282949 9 070k 3 2

TOMRAO011350
120b

Nd ¥T:62% 6T02/LT/. OSN Ad AIAIFD03Y



o, ™ Koutroumanis Affidavit
) CONFIDENTIAL J

_ .- CRIGINAL

m(;g%%&%%iof‘neas ry Pleaze print your numbers fike this. Use blus orblackink. | 2 2 4 5 & 7840
‘ombined RETURN @ . SBT

>r Michigan Taxes SaesTex 01 SR 4T 97 Esimas o7

Ya thils relurn sven If og fax i§ dus, Sales Tax Vouchsr ’

sg'Form 163 for adtrass changes. Discount 02 I 337 1 ¢ Pyment* gg

Office Usa ’ ' !
\céqunt Use Tax* Pel
949 &

iiamier ME-0122 22 (SskesRantzs) 03 , . lntamst% 98

‘atum Periog Dua Date Use Tax ’

PN A ] Use Tax ' |
TOMRA OF NORTH AMERICA INC (Pucheses) 05 97 RESERVED
Xpgyara ' ‘ ' ’
B Michigan )

= Withholding 06 8% ®uw 43 97 RAESERAVED
Yo Aecomba? |3} vy2-222¢ | * These are not subtatai lines. @ |
ail To: giot;lg%nag;m of Treasury

eph. y Make check payable 1o0: “Stats of Michigan”
Deg“"' M1 48277-0003 mcllrécluda YOUF aooount numbar ongfinur Total Payment 33 7%0 1%

2¢ 2 D0DL23949 9 9707 0 2

TOMRAO11351
121b

Nd ¥T:62% 6T02/LT/. OSN Ad AIAIFD03Y



qcet

Z5E1 1L OVNOL

"I‘,!’:z‘“.“‘lzi -‘”

tigan Depl. of Tressury
3 (Rev, 8063
Sombined RETURN ©
‘or Michigan Taxes

o this ralurn even if ne tax Is due.
Jse Farm 163 for address changes.

. Offtcs Uss
Account

Numbar ME-0122849 22

“Returm Feriod Dus Date
AUGUSYT 2007 SEP 20,2007

Sampany Name
TOMRA OF NORTH AMERICA INC

faxpaypre Sunatare, ats /XA
G e

__&‘_Z!%l&c_ 208 H738
HallTo: M Pg;;logaspt of Treasury

Deirolt, Ml 48277-0003

-ORIGINAL

Flsase prinf your numbers lie this. Use blus orblackink, 1 2 34 546784 0

Sales Tax 01

Sales Tax
Discount 02

{Ize Tax*
{Sdlesentals) 03

Usg Tax
Discount 04

Use Tax
Futhses) 05

Michigan
Withhiokding 06

* Thess ars not subtplal Haes,

Wake check payable to: “State of Michigan®
and include your accotnt number on youy

check.

O
SBF O
A ‘c/, Y27 O Estimaiss 07 ’ Z
Voucher o
_ Payment® gg i
s : Z
- . Penally & =
f I3 7 f[-_; Interest 99 5
=

57 HESEIWED

' 87 ilE)EE!HE!Z'

. 97 RESERVED _
@
Total Payment ' ,;;é, '@-7?{2_3

ad

22 2 000122949 9 0708 7 8

NABPIJY SIUBWNOJNOY

Wd ¥T:62:v 6T02Z/LT/. OSIN Ad AIAIFOTY



chigan Dapt, 0f Treasury
0 {klev. 8-08)

'ombined RETURN ©

r Michigan Taxes
1a this rsturny aven if no fax 15 dus,
sa Form 163 for addrass chengss.

P cwm Office Use
lumber ME-0122849 22
teturn Period Dua Date

SEPTEMBER 2007 OCT 20, 20607

iy Name

TOMRA OF NORTH AMERICA INC

jz%//

Data /g’ bz

Blaphory

|¢ar4r n’pmM CJ—U'}) ‘{q'} 9723

@ Number

lag}:l'o M«chfgan Dept of Treasury
F Behd N ezrr000s

“™Koutroumanis Affidavit

) CONFIDENTIAL )

ORIGINAL

Ploaso print your numbers Hie this, Use blue orblackink. | 2 B 4 5 & 78490

SBT
SalesTax 0O1 40’b 40 23  Egmates

Safes Tax Voucher
Discount 02 , . Payment =
Usa Tax* Pandlty &
(SekaRentzl) 03 B 8sveE o3 et
Use Tax

Discount 04 ,

Use Tax

(Puchesss] 05

Mich
wmaflw%?é'm 06 )
* Thesae are not subtotal linas. Q

3

Maka check payable to: “State of Michigan”
amclude your account numbear onh your Total Payment
[>

07 ,
98
!
99
97 RESERVED
97 RESERVED
97 RESERVED

WG €36 g

22 2 0001228949 9 0709 4 3

123b

TOMRAO11353

Nd ¥T:62% 6T02/LT/. OSN Ad AIAIFD03Y



AT

“Koutroumanis Affidavit

) CONFIDENTIAL )
ORIGINAL
m(lganDem)o Toaaury Piease print your numbers iike this. Ussblus or blackink. | 2 3 4 = & 78490
..ombmed RETURN @ oSBT
‘or Michigan Taxes SalesTax 01 HY 732,72 Edees o7 )
“lfe this raturn aven I no lax Is dus. Salen Tax Voucher
Jso Form 168 for addrgsa changes. Discount 02 . . Payment* gg
Office Use !
Account Use Tax* &
Numbsr ME-0122948 22 (Sakefertals) O3 8575 12 ik 99
Return Ferod Dus Date Use Tax i
NOVEMBER 2007 DEC 20, 2007 Discount 04 , . 97 RESERVED
Company Name ’ Use Tax
:TOMRA OF NORTH AMERICA INC (mises) 05 . _ 97 HESERVED
Date ' .
Michigan
WL AL/L Wthh’gddmg 06 , , a7 RESERVED
Py - feli7 - FITF } * These ave nut subiotal lines, ]
rchl il Dept ot Treasury
y Make check payable to: “State of Michi :
Dgg"" Mi 48277-0003 angel‘zcludopyour account numbar on?;:':r Total Payment 53 Fo7 9’ '7‘
chi ) ! '

22 2 000122949 9 0711 9 [0

TOMRAO11354
124b

Nd ¥T:62% 6T02/LT/. OSN Ad AIAIFD03Y



o~ 7 Koutroumanis Affidavit
J CONFIDENTIAL /
. ORIGINAL

gn(l’ggnmmjo{'nyww Ploago print your numbers Ha this, Use bice orblackk, | 2 3 4 5 & 7890
'ombihed RETURN & SBT

ar Michigan Taxes T SaesTax 01 /O f ) 31 3/  Enaes o7 ,

g this rafurn aven If no tax I due. Sales Tax Voucher

s Form 188 for address chenyges. Diggourt 02 , . Payment* g

Cfilee Use '

iccount X Use Tax* Panally &

e %3N 20, 2008 | UsaTx ’
DECEMBER 2007 , eTex , _ 97 RESEAVED
gy s ] ' '
*TOMRA OF NORTH AMERICAING | (postiosy 05 RESERVED
e ) bt g ! ’ %7 ! ’
7 BT/ mg?"' 06 HESERVED
5 phong 57 plding : : 97 T .
S Mecomtod | (203) Y478 725 | * Thesn sre not subiotal lines, ©

lail To: Michigan Dept. of Treasury
DA G

Dyfrféﬂ, i 48277-0008 Make chisck payabls to: “State of Michigan”

a‘r:gsl{tx‘dudayouraccountnumberon your Total Payment Jo 7 7 ) g 4
¢ b ] . . 5

22 B DDOLE2949 5 0712 b O

TOMRAO11355
125b

Nd ¥T:62% 6T02/LT/. OSN Ad AIAIFD03Y
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CONFIDENTIAL

126b

7 Koutroumanis Affidavit

TOMRAD11356

&aA =303y
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: Koutroumanis Affidavit
) CONFIDENTIAL !
r;gghggRi:‘), %?i;mmml of Treasury Check box ifthis Is an
amended refum,
Annial Return for Sales, Use and Withholding Taxes x | Amended Return
Taxpayer Name Account Number Amendment Dale
TOMRA of North America. Inc. ME-0122949 12/7/2011
One Corporate Drive, Suite 710 Return Yesr Date Due
Shelton, CT 06484 2008

File this return by February 28, Do not use this form to replace a monthly or quarterly return.

A. Use Tax: Sales & Rentals B. Sales Tax
6% 8%

Sales and Use Tax
1, Gross sales (including sales by out-of-state

vandors subjectiouseta®d . . v . v v s s s et e et ey e
2. Rentals of tangible property and accommodations, |, , ., . . .o ey i a e e

6,968,478.50

(2]
pon o

3. Telocommunlcation8BEIVICES . |, . . ¢ ¢ s v s s s v e v s st o xa s e s -
> ¢ 478

4, AddINES 1,2,8003, . . . . it e n e e s i s s e e e
ALILOWABLE DEDUCTIONS

BB RESEE, . . 'y v e a s oo en e e s .
b. Industrial processing or agricultural producing , | . . . ..., ... .0 .. b.

6,304,055.00

c Interstale COMMEITE , , , . 4 v v e v v o s s v v v v v 0 0 v e ot 0 en o
d. Exemptservices | |, ., oL e e e e .
o, Sales on which tax was paid to Secrelaryof State , |, ., . . .. e et e e e e
f. Food for human/home consumption , . . . . ... ... e e e
L L R R R
h'-'Michigan motor fuel or diesel fUBHBX , , . .\ v vv v vevensnnn.. .
i, ‘Otfier - Identify:
j..-'Taxincludedingrusssalw(linen e v m e e st e v e o
k; Total allowable deductions. Addlines5a-8 |, , ., . ... et on .
6. Taxable balance. Subtract lineskfromiined | | . .. . . . i o

B 6.304,055,00
b 664,423.50

x.08
B 39,865.41

x.08

ToEXRA L L e e e
8. Gross tax dus. Multlplylme6bylm97 e e
g, Texcollected inexcessof lins8 _ ., . .. (v i i s i n i e
10.AddIiNesBandd | . . . . reneneeneon
1'[.TOTALdiscuuntallowed(sealnstrucilons).,‘_,__,,_,,_,_,..__;_, e
127 otal tax due, Sibiract fine 11 omline10 . . . L v v i vt v e e e e e e
13, Tax payments in current year (gfterdisoounts), , . ., ., . ., 0. .. .

l.;lsé f}"ax on items Purchased for Business or Personal Use *

14, Enter your taxable purchases | | . ., ., ... ... .. R L P T . 741,811.67 x.08 = 14b, 44,508.70
¥ 15, 44,508.70

15, Taxpayments made in the currentyear | _ . . _ .. et e e e e e

39,865.41

39,865.41
418,108.71

¥ vl leivl wilvwl

S
1.2
'S

Withholding Tax
18. Gross Michigan payroll and other faxable compensetion fortheyear , . |, .. ...+, e nn e vvnn P46,
{7. Number of W-2, 1098, and/or 4118 formsenclesed, , . . ... ..,...... 17 )
48. Total Michigan income taxwithheld par W-2, 1098 and 4918fams | | || . ... . i v o an T
48. Total Michigan income tax withhelding paid during currenttaxyear | . . ., . . v i e o v - 2T
Summary
20 Tolal sales, use and withholding taxes due. Add lines 12A, 128, 14band18 , |, ., ., ..., ..o vvo... 20 84,374.11
21, Tolal sales, use and withholding taxes paid. Add lines 13A, 13B,95and18 . . ... ..., ... v. ..o 0w. 20 462,617 41
22, % line 21 Is greater than line 20.entaroverpayment . L L . L .. e 0 0. s ., b 22, 378,243,30
23. Arount of line 22 fo be credited to your account.

We will notify you when your credit is verifisd end availeble , , ., ., ,, .,

b 23,

24 Amount of line 22 o be refunded OYOU _ , . . . .. uaa e, ... .. P28 378,243.30
b 25,

25. [f line 21 is less than lina 20, enterbAIANGSGUS | | | | .\ 0 it it e e
5. ¥this return is filad late, enter penalty and nterest. (SeeINSITUCHONE.) |, |, ., . v o v v v v s s v e oe s " b
27. ‘FOTAL PAYMENT DUE. Add lines 25 and 26. Make check payable fo "State of Michlgan." , , ., , ., .. ... b 27,

urchaged for Business or Personal Use: Use lines 14 and 15 to repart purchases made for use in your business
m your Inventory for personai or business use. Do not repeat the amounts from Column A, lines 1 -4 here.

"Usa Tax on Items P
of “for ltems removed fro
23 [0

1UZ5DA2 000

CELE

v ii-‘..:
TOMRAO011357
127b
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P

o : Koutroumanis Affidavit

CONFIDENTIAL ]

Rt

Account Name Account Number

Fonm. 165, Page 2

TOMRA of North America, Inc. ME-01223949
Type of Business Ownership (check one only)
2 _'j.ngiividual [] Michigan Corporation Trust or Estate (Fiduciary)
_i:iu-sband - Wife Subchapter 8 Joint Stack Club or investment Company]
L. _Par'nershlp Professional Soctal Club or Fratemal Oganization
Reglstered Partnership, Agreement Date: Other (Explaln)
Limited Partnership
'] Limited Liability Company Eﬂ Non-Mich. Corporation
.+ |_:_] Domsstic (Michigan) Subghapter §
& 1 4 | Professional
Foralgn (Non-Mlchigan)

B‘e’é%on for amendlng retum. Inciude your account numiber (i not isted abeve) In the expienation.
5 JS_EE' ATTACHMENT
oL

Signature (you are required to complete all information requested below)

I declare under penally of pequy that this retum is true and complete fo 1 declare under penalty of perury thal this refurn ia based
the bsst of my knowledge. on all information of which | have any knowledge.

A!:{a_fnhorlze Treasury to discuss my return with my preparer. Yes D No | Preparer's Signature, Address, Telephone and ID Number

N

N £
Taspayor or Authorized Reprasentalive Signature £ '@ﬂ%
C i KPMG, LLP

B 13-5565207

Nd ¥1-6¢-¥ 610¢/LT/L OSIN Aq @aNIFO3Y

Taxpayer FEIN or Social Security Number
b6-1362037

Telephone Number
203 447-9738

Taxpayar or Autharized Representaiiva THO

Date

(owhgrlotncurlmemborlengurlPurlnen

"Print Name of Camorate Officer Responsibla for Reium { Telephona Number

$1

One Financial Plaza
755 Main Street
Hartford, CT 06103
860-297-5555

Be:Aware of Postal Regulations When Mailing Your Tax Return: The U.S. Post Office calculates postage based on the weight,

size and thickness of an envelopa. Consult with the Post Office before mailing to avold delays in delivery; items with Insufficient postage

Wil be returned to the sender by the Post Office.

Mailing Instructions:
Jf"efnclosing payment with your Annual Return, mail to:

Mighigan Department of Treasury
Department 78172

P.O. Box 78000

Detroit, M| 48278-0172

i iquuesting a Credit to your account (amount on line 23} or a Refund (amount on line 24), mail to:

Michigan Department of Treasury

p:b. Box 30779

L.énsing, Ml 48908

All-gther Annual Returns without payment, mail to:
Michigan Department of Treasury

Larising, MI 48930

Go to www.michigan.gov/taxes to check your Sales, Use and Withholding

28 transactions and ask questions about your account on-line.

1UZ5DN 2.000
i
,:’:!‘l

TOMRAO011358
128b



~ “7 Koutroumanis Affidavit
CONFIDENTIAL J
TOMRA of North America, iInc.
Refund Calculation Summary
Year Ending 12/31/2008
Sales Tax Use Tax Total Tax Amount Due
Originally Originally Originally Per Amonded

Month Remitted Remitted Remitted Return Refund Due

January $ 3986541 $  11,264.30 $  51,120.71 $  51,120.71 $ .
February $ 8,428.22 3 2,933.69 $  11,359.91 $ 2,933.89 $ 842622
March $ 29,718.03 $ 2,361.87 $  32,079.90 $ 2,381.87 $ 20,718.03
April $  41,978.10 $ 2,210.85 $ 4418895 5 2,210.85 $ 41,978.10
May $  40,755.06 $ 4,246.56 $  45,001.62 3 4,248.56 $ 40,755.06
June $  427268.03 $ 2,880.956 §  45,148.99 $ 2,880.96 $ 42,268.03
July $ 37.447.26 $ 3,451.82 3  40,898.88 3 3,451.62 $ 37,447.26
August $  30,566.44 $ 4,085.62 3 34,652.08 $ 4,085.62 $ 30,566.44
September $  48,170.25 $ 2,455.85 $  50,626.10 $ 2,455.85 $ 48,170.25
October $ 3561863 $ 1,963.88 $ 37,582.51 $ 1,963.88 $ 35,618.63
November '§  23,298.89 $ 4,642.52 $ 2794141 3 4,642,52 $ 23,298.89
December $  35,096.39 $ 2,010.98 $  42,007.37 $ 2,010.98 $ 39,996.39
Total Refund Due: $378,243.30

TOMRAO11359

129b

Nd ¥T:62% 6T02/LT/. OSN Ad AIAIFD03Y



)

X {Row. lg_e&;-)d i

:5mbined RETURN &

or. Michigan Taxes

fla this raturn even It Ao tax Is dus,

32 Form 163 for gddrass shangss.

—— ME-0122849 Ofice Use
wlun}bar 22
Jeturn Perfed Dus Date
FEBRUARY 2008 MAR 20, 2008
iompany Na

iy T
TOMRA OF NORTH AMERICA INC

T L P /s

Wa [ P’ahphorus Nomber
':"&v’::w/% (203 ) ¢/ o 7-8920
-4afi To:  Michigan Dept, of Traasury

Dept. 77003 .

Detrolt, M 48277-0003

“™ Koutroumanis Affidavit

CONFIDENTIAL )

ORIGINAL

Plaase print your numbers Iike this. Uss bius orblackink. | 2 34 S &£ 789 0O
BT

SwesTex 01 Viae 22 Hnaw o7 ,
Salea Tax Voucher
Discount 02 , . Payment*  9g
Use Tax* Penalty & '
(Saesfontals) 03 2,933 6% hiares 99
Use Tax . ‘
Discoupt Q4 , . 97 RESERVED
Use Tax { .
Fuchasss) 05 , _ 97 RESERVED

Michigan
Withtolding 08 , ) 97 RESERVED

* Thesa ara not sublotal iinss, @

Male check payable to: “State of Michlgan”
and Include your account number on 9y:iur Tatal Payment b 359 ? {

chack, ’
22 2 pO0l229449 9 pang 8 &

TOMRAO011360
130b
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u:h!gan Dspi of Treaaury

3 {Rev. 8-08)

.omblnad RETURM @
or Michigan Taxes

Tle this return avan I ne fax Is due.
'se Form 163 lor address chengee.

Account ME-0122948 Otfica Use
Number 22
$oturn Panod : Dua Date -
_MARCH 2008 APR 20, 2008

¥ Nama

»omaa
TOMRA OF NORTH AMERICA INC

bxpaxef;:—i G Dete [
ﬁffﬁ& ”Z%’ 2
ﬁS U/ felophana Numher
j’)”j&f‘&ﬁ‘)“-‘-n 7 ) gy 22750

CONFIDENTIAL

" Koutroumanis Affidavit

4aﬂTo Mighi ara Depl. of Treasury

Ds?mﬂ Mi 48277-0003

ORIGINAL
Flazse print your numbers like thls, Ussblus orblackik, | 2 3 Y 5 & 78 9 C
soeTax 01 F 4 10 ¢ a3 Phoes o7
Bales Tax Voucher ’
Discount 02 , . Payment* gg
lisa Tax* . ’ Panaity & '
(Sdesemzl) 03 8 , 3 &7 ) e 7 lmﬁmg g9
Usg Tax ,
Uss Tax : , '
(Puchasss) 05 , 97 AESERVED

) .

Michigan
Withholdlg 06 , 97 RESERVED
* These are nat subtotal lines, @ , .
Make check payabla to: “State of Mich
and Incluge your account numbsrongy?::r Total Payment 3Xre19 §o

chaok, !
28 2 000322949 9 0803 § &

TOMRAO011361
131b
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qcet

Z9¢1 LOVYNOL

Fmitd

o - ORIGINAL

St

@)
O
g e, o sy Plaase print your numbers ke this. Usebhiorblackink. | 2 34 56789 0 %
Combined RETURN @ ci . eem o . . SHT @]
) h® . m
for Michigan Taxes SolesTax 0L "’[ N F { v  Estmales 07 s 2
Flis this ralurn even If vo tax Is dee, Safes Tax Voucher . =
Ulze Form 163 far address changes. Discount 02 , ) Paymemt* 98 . =
Chica Use
Accout ME-0122948 . Use Tax* - Penally &
Number 22 | GolesMerty) 03 &Rt S F5 st g9 ,
[Ratum teriod Oue Date Uee Tax
APRIL 2008 MAY 20,2008 | oot oa ‘ ) 07 R%BERVED
Company Name Use Tax i
TOMRA OF NORTH AMERICAING | Pt 05 , , 9 RESERVED ~
ral
- 2 é"/-‘l’[:? WM‘!chigaﬂ_mg 06 97 RESERVED
7/ E Tetephiane Nurmber 4 ‘ v .
fokrg Al 203547 F27F | * These aro not subletal lines. @
mwﬁ”w&g% Dgpt.of'naawry
i 3 Make chack payable to: “State of Michigan™ B )
Delrai, bl 48277-0003 andmdudepy?uracwumnumbur on your Votal Payment s “/’?(, ! -f”ﬁ . 7 )/
check.

e ¢ DUOLe=949 9 040y 2 &

NABPIJY SIUBWNOJNOY

Wd ¥T:62:v 6T02Z/LT/. OSIN Ad AIAIFOTY
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Iehigan Dam of Trazsury

30 (Rev. 6-08}

sombined RETURN @
or Michigan Taxes

ife this retorn gven If ng fax Is dus.

18 Form 163 for addraxs chanyes,

\ccount ME-0122949 Cffica Use
‘ngbsr 22
fetum Perlod Due Date

MAY 2008 . JUN 20, 2008
TOMRA OF NORTH AMERICA INC

gnatuf Date
;? /bAm
Tdephnmréu bar
SI Ak.-_ L?DJ Y7 ~§THO
Michi anl:lept. of Treasury

181 To:

Dstroit, Ml 48277-0003

"™ Koutroumanis Affidavit
) CONFIDENTIAL )
ORIGINAL

Please print your numbers llke tis. Uss blus orbleckink, 1| 2 3 4 5 & 78490
SdesTx 01 YU 75€ o6 B o

Sales Tax Vouchar

Discoutt 02 , Payment*  gg

Use Tax* & l

(Selmsierials) 03 9 , 3 ¢ 'r 7 lnls@ 99

Usgs T :

Discount 0% ' . 97 RESEHVED
Use Tax ’ .
(Punheses) 05 , . 97 RESERVED
Michigan ' .
Witwidng 06 , ‘ o7 RESERVED

* Thues ars not sublotal lings. © ’

Maks chock payable fo: “State of Michl

andhaludsyour:cccuntnmnberongi?zr Total Payment 4 f ol by

gg 2 UUDIEE‘!H‘? ‘9 0805 9 g

TOMRAO011363
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'JeHlgan Dagt, of Tsasury
50 (Rev.8-06) .

sombined RETURN @

or Michigan Taxes

ile tis return gven if ao fax Is dus,
‘88 Form 163 jor address changes.

mgl ME-0122949 22

Office Usa

§6wm Period R Due Dale
JUNE 2008

JUL 20, 2008

‘ompany Name T
TOMRA OF NORTH AMERICA INC

d Dala
ﬁﬁ% ;' ‘ N?é/f (4
G dersutsd? 203 44787

£, v

fali To; Michigan Dept. of Treasury
Depl. 77003
Dstrolt, 1] 48277-0003

.
o,

[ AT

CONFIDENTIAL

ORIGINAL

7 Koutroumanis Affidavit

Pleasa print your numbers like this. Useblusorblsckink, | 2 3 4S5 & 7 8 9 o

SalesTax 01 ?3'2«5?'03
Sales Tax
Discount 02 , i
Use Tax*
2880 9%
Use Tax
Olicount 04 ,
Usa Tax
{Puvhases} 05 ,
Michigan
Withholding 06

* These ara nof subfolal linss.

Make check payabia to: “Stats of Michlgan”
t;:hm:l include your escourt number oo your
ok,

134b

SBT
Estmates

Vouchar
Payment*

Penalty &
lsnta:eéyt

Total Payment

o7

98

83

87

97

97

H

RESERVED

RESERVED

RESERVED

TEEEE

H

22 2 000122949 9 080k & &

TOMRAO11364
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qseT

GOELLOVHINOL

ORIGINAL

e T Please print your nurmbers like this. Use blueorblackink. | 2 3 4 56 78 9 O
Combined RETURN & N b ST
for Michigan Taxes SelesTax 01 37 4970 2¢ Edmates 07 , y
File this return even if no tax Is due. Sales Tax Voucher )
tiss Farm 163 for address changss. Discont 02 g, p Payment* og :
Office Usa
Account ME-0122948 Use Tax* : Penalty &
Nomber 22 (StkesRentls) 03 2 LSl 2 et g9
Retum Pariod Dua Date Use Tax ) @)
JULY 2008 AUG 20, 2008 Di {04 ; ; Y, RESERVED_ %
Nama Use Tax L
TOMRA OF NORTH AMERICA INC . | (Puchases) 05 : _ 97 RESERVED o
Taxpayers Signatne Date Michigan > ) an
' Withholding 06 97 RESERVED 5
ITitle eleghone Number d . ) . :—D-
* Thess are not subtotal lines. & =
ail To: Mlchig;_;luggpt. of Treasury
Detott 0003 Make chack payable to: “State of Michigan™ -
i and include your account number on your Tatal Payment : ‘2‘-9 i §? ' g8
check.

22 @ 000122945 19 0807 3 b

JABPIYY SIUBWINOJINOY
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qocT

99¢ L1 OVHNOL

e ORIGINAL

N oy Treasury Flease prinf your numbers fike this, Use bius orplackink. | 2 3 4 567 8490
Combined RETURN @ - SBT
far Michlgan Taxes SalesTax OL 3 O’ Se6 . 7‘?/ Estimates Q7 .
Fila tis refurn evon i Ro 1ax fs dus. Sales Tax Vouchet ) o
tss Furm 168 for address changss. Discount 02 , . Payment* g8 , o)
: Office Usa Z
Account ME-0122949 Lse Tax* Penally &
et 22| (saReds) 03 4 0¥S 62 wet g , T
Retum Period DBue Date . Uss T Fca
AUGUST 2008 SEP 20,2008 | po ™ o4 o7 RESERVED i
. ' - s A 5
Campany Name Use Tax —_
TOMRA OF NORTH AMERICA INC (Punhesss) 05 , . 97 R?SERVEI? 1:2
Yichiaen RESERVED
Ui FTatoons NomosT g 06 ’ . 97 ' .
*These are not subtotal lines. @
Mail To: tgfniqan Dapt. of Treasury L
0003 Make check payable to: *State of Michigen” -, . e
Datrolt, Ml 48277 and Include your :cooum aumber on your Total Payment s 3 5‘ , o ~5/ & . oG
check

22 £ 0DO0leR"Y4% 3 06808 0 &

NABPIJY SIUBWNOJNOY
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q.ET

1921 L OVHNOL

TN AL
O et

ORIGINAL

y P

Plogse print your numbers iike this. Use busorblackink. 1 2 34 567890

Michigan Dept, of Traesury
160 {(Rev. 8-05)
Combined RETURN @
for Michigan Taxes SalesTax 01
Filg this return even if no tax is dus. Sales Tax
Use Form 163 for address ¢hangse. Qiscount 02
Aczount ME-0122049 OfcoUse | 41 e Tax*
Normes 22 | (SsexMerias) 03
PFiotim Perion Dus Date \se Tax
SEPTEMBER 2008 OCT 20,2008 Dottt 06
{Company Nama Use Tax
TOMRA OF NORTH AMERICA INC {Punhaess] 05
8
Michi
ey 2/° g Vﬁh&ﬁgm 06
gl yI 'A'j ”.l &;“i{ a‘°‘£~yﬂ“?7ﬂ?

Mzl To:

(q‘an Dopt. of Treasury
Deatroft, Ml 48277-0003

Make chack payabie io: "Siate of Mlghigan™
and include your aceount number on your

check.

‘;"ﬂ’f7u_'b.)’58t&naﬁes 07

L 785 £5 wemsi o9

t

* These ars not subletal tnes.

Total Payinent

SBT Q
: 2
Voucher !
Payment* 98 , I
Penally & an
. =
>
97 RESERVEQ -
91 Hf’.-:SEﬂVED
97 “E, SERVI . . N\
. &

, SU e2e s
2d 2 000LER449 9 0809 7 bk

NABPIJY SIUBWNOJNOY
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)
gy
Combined RETUBN ]
for Michigan Taxes
Flia thlg rotura ayén If no tax 18 dus,
Use Form 168 for adiiress chamges,
ipccant  ME-0122849 Offco oo
urnber 22
Hetum Period Due Data
OCTOBER 2008 NOV 20, 2008

‘Company Name

TOMRA OF NORTH AMERICA INC

lexpayars Skanature

Oate

iitie

elaphona Numosr

Jail'To:  Michigan Dept. of Treasury
Defrol, M 48277-0008

CONFIDENTIAL

ORIGINAL

e

Koutroumanis Affidavit

S

Pieass print your numbers fike this, Uss blse orbleck ik, | 2 3 4 S & 7 8 4 O

SassTax 02

Salas Tax
Discomt 02

Use Tax*
{Sales/Meritls) 03

Use Tax
Discount 04

Use Tax
(Purcheses} OS5

HMichigan
Withrotding 06

356 17,63

H

!/, 7¢3 88

* These are not subtote) lines.

Make check payabie to: “Stats of Michigan”
and Include your account number on your

check.

138b

SBY
Esfinates 07
Vouchsr
Payment* gg
Panalty &
Interest 99
9%
97
87

Total Payment

RESERVED

RESERVED
RESERVED

1

37,.85¢2.5/

€2 2 DO0L22948 9 DBLD 5

TOMRA011368
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P
ehl .
mgg‘ Ia}eg)nmeaaury
Cpmbined RETURN &
for Mlchigan Taxes
Flls this return aven if o tax f5 dus.
Uss Form 183 for address changas.
Account ME-0122949 Cfftcs s
Number 22
"Relurn Patlod Dua Date
&OVEMBER 2008 DEGC 20, 2008
::mﬁpanﬂ(wne
TOMRA OF NORTH AMERICA INC
fmnmm Data
TzTe— e Numbsr

fali To; gﬂch an Dopt. of Treasury
Jrr De
"~ Detroit, Ml 48277-0003

Koutroumanis Affidavit

CONFIDENTIAL )

ORIGINAL

Ploase print your numbars ke this. Use blue or blackink, | 2 3 4867840

sasTd 00 23 293 2 F7  enees 07

Sales Tay Vouchar

Discount 02 , . Payment' S8

Usg Tax* . Panalty &

{Sales/Rentals) O3 o . é -;‘52,1 S tnbemg 89

Use Tax ,

Discount 04 , . 97 RESERVED

o o ERVED
) . . 97 RESERVED

Michigan

Withhalding 66 , . 97 RESERVED

* Thass ars nol subiots) linps. ‘ ’ -

Make cheok payable to: “State of Michigan”
agd i‘t‘:-c!uds your account numbar nntiour Total Payment 27 Gy Ay
chac ' y ooy

22 2 DDN12E949 9 08LL 2 4

TOMRA011369
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— ™ Koutroumanis Affidavit
CONFIDENTIAL ),
ORIGINAL
:ggh(lgznv Dem)cf'fmsuw Pleessprlntywmambers itke this, Usablusorblackink. | 2 3 4 S & 78 9 6]
w~ombined RETURN © - SBY
‘or Michigan Taxes st 01 37 776 3§ Einwes o7
e thig returis even If no tax s due, Sales Tax Voucher ’
/8 Form 163 for address changss. Discount 02 Payment* gg
: Offlce Use ’ ’ :
Agcaunt ME-0122848 Usg Tax * Panally &
Humber [ 22 {Sales/Rantals) 03 5‘\_' ©Jj0 97 inﬁsreg 99
Haturn Period Dus Date Use Tax ' :
DECEMBER 2008 | JAN20,2000 | BeeTex , ' o7 RESERVED
‘ompany Namé Usa Tax , .
TOMRA OF NORTH AMERICA INC {Pindeses) OB RESERVED
s gnﬂmw m ! * 97 1 i
,fw,r/ / 7‘/’7 %@.‘%ﬁ‘; 06 RESERV]
’ Telephom NérGar LA . . 97 ; ED
é 3 g % ( Lol Y40 -8 71 5] * Theis are not subtolal ines, 0
ﬁall To# Hichinfn Dept. of Treasury
Make chock payable to; “State of Michi
Ml 48277-0003 gan”
nd includ Total Payment
;mcu 8 yotir account number on your , f‘a'?., o 7. ;5,’7

22 2 DD0122949 9 0812 9 4

TOMRAO011370
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. "™ Koutroumanis Affidavit

CONFIDENTIAL

Michigan Depadment of Treasury
Form 3372 {Rav, 1. 09)

Michigan Sales and Use Tax Certificate of Exemption

D NOT sent o the Bepartment of Tressury. Gertifiale must be ratained In the Seler's Records, Tl cedlicate s nvaid uniess allfour secions
are compleled by the purchaser.

SECTION 1: TYPE OF PURCHASE

E] One-ime purchase. D Blanke{ cerfificals.
Order or tnvolce Number: Explratlon Date {maximum of four years);

@ Blanket Cerlificale. Recuring businass relalionship

EXTENDIN 6 BALK T JANUARY 2.00] ¢ ALL SUBSERUES
The purchaser hereby clalms exemplion en lhe puichase of tanglble personal properly and selecled services made from the vendor fisted below. This YEAR:
certifies Ihat this clalm Js based upon ihe purchaser’s proposed use of the flems or services, OR the slalus of the purchaser, .

Vendor's Name and Address

f-—-ﬂ‘
TomraProcessils Cenrze / Tomen o Noran Aniegrea Ine.  swecron, e

SECTION 2: ITEMS COVERED BY THIS CERTIFICATE
Check ofie of the following:
All ilems puschased

2.0 ] Limtted fo the foflowing llems:

SECTION 3: BASIS FOR EXEMPTION CLAIM
Chack oné of the following:
1 D For Resale al Relail. Enler Sales Tox License Number

2 D For Lease, Enler Use Tax Reglstralion Number:

The following exemptions DO NOT requlre tho purchaser {o provide a numbor!

3. D For Ressle at wholesale

4. D Agricullural Production. Enler perceniage: ____ %

5. 5541 indushrial Processing. Enter percentags: _JDO %

6. D Chureh, Govemment Enfity, Nonprofit Sehool, or Nonprofit Hospital (Circle type of organizaiion)

7. D Nonprefil Internal Revenue Code Section $01(6}{3) or 501{c)(4} Exempt Organization (mus! pravide IRS authorized feller with this form)

8. D Nonprofit Organization wilh an aulherized letler issued by the Michigan Department of Treasury prior to June 1994 {musl provide copy of
letler vath this form)

9, D Roliing Stock pirchased by an Interstale Molor Carrier
10.[3 Other {explain).

SECTION 4: CERTIFICATION
I declare, under penslly of pagjury, thal the information on this ceslificsle Is lrue, thet ] have consulted the slatules, administialive rules and other
sources of avy applicable lo my exemplion, and thal | have exercised reasonabls care in assuring thet my clalm of exemption Is vaiid undler Michigen
laty Inthe evenl Whis clalm Is disalfowed, | accept Tull responsibliity for the payment of lex, penally and any accrued inferest, mcludlng, if necessary,
refmbursement la the ventdor for fex and accrued inlorest. | ’

Type of Businass (sce ¢odes on pago 2} Business Name

O1- RerniL Mei1gee Ine.
Business Address CHy, Slals, ZIP Code

21979 Watxer Que NW Grano RACds M1 Y95 4
Businass Telephone Number (include arga code) Neme {Prnt or Type)

Lll-791-5990 THea L. Bmm
s;gnahue snd Tifa Zﬂ Dale Signed

M to /18 /202

TOMRAQ011371
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e “ Koutroumanis Affidavit

CONFIDENTIAL

SALES AND USE TAX
CERTIFICATE OF EXEMPTION

1, the undersigned, hereby eertify that we are engaged in the business of
grocery and general merchandise wholesaler and that the tangible personal property
described herein which we should purchase lease or rent from:

SELLER: .
Tompra Collection Solutions

The product’s purchased, Inventory ifems from this seller are for resale or
internal use as needed. 'We request that a blanket cerfificate be used. This cerfificate
continues in force until cancelled by the purchaser. If the purchaser uses the property
deseribed herein for other than resale and subsequently, with the infent to evade the tax,
fails to file a sales or use fax refurn declaring the taxable use of such property, the
purchaser will be subject to the full penalty of the law.

I further certify that if any property so purchased tax free isused or
consumed by the firim as to make it subject to a sales or use tax, we will pay the tax
.. directly fo.the proper taxing authority. when state law so_provides or inform the seller for.
added tax billing, This certificate shall be part of each order, which we may hereafter
give you, unless otherwise specified, and shall be valid until cancelled by us in writing or

revoked by the city or sfafe.

PURCHASER
Spartan Stores Distribution, L.L.C,
d/b/a Spartan Stores, Inc.
850 76™ Street SW
PO Box 8700
Grand Rapids, MI 49518-8700

State of Indiana — 0114128081 001
State of Ohio — 99-043467
State of Michigan — 75-2997653

Signature of Authorized Purchaser
Debra Kay Connor
616-878-8426

Executive Assistant
Title

Nd ¥T:62% 6T02/LT/. OSN Ad AIAIFD03Y

September 1. 2012
Date
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- “™ Koutroumanis Affidavit

CONFIDENTIAL

Michigan Depariment of Treasury
Form 3372 (Rav. 08-12}

Michigan Sales and Use Tax Cerfificate of Exemption
DO NOT send to the Dapartment of Treasury, Gerilficate must bs retslned In the seller's records, This cerlificate Is Invalig unless afl four sestions

are completed by the purchaser.

SECTION 1: TYPE OF PURCHASE

[ ] A one-Tims Purchase [} c. Blanket Certificate
Ordsr or Involce Numbsr: Explration Date {maximum of four years);

O

8, Bianket Cerlificate, Recuring Business Relationship
Extending back to October 1, 2003 and all sibsequent years.

The purchaser heraby clalms exemplion on the purchase of {angible personal propearty and selecled servicas made from the vendar listad below. This
ceriifies {hat ihis clalm {s based upon the purchaser’s proposed use of the ilems or services, OR the stafus of the purchaser, i

Vendor's Nems and Address .
Tomra Procassing Center / Tomra of North Ameriea, Inc., Shelton, CT

SECTION 2: ITEMS COVERED BY THIS CERTIFICATE
Check one of the following:
1.[X] anitems purchased.

2. D Limiled fo the following items:

SECTION 3: BASIS FOR EXEMPTION CLAIM
Chack one of the following:
1, For Resale at Relail. Enler Sales Tax Licanse Numben

2. D For Lanse. Enter Use Tax Registration Number;

The following exemptions DO NOT require the purchasér to provide a number;

3. D For Resals at Wholesale.

4, D Agricultural Production, Enler percenfage: %

5. x {ndusirlal Processing. Enter percentage: _100 %

8. D Church, Goverament Enlity, Nonprofit School, or Nonprofit Hospital {Clrcle type of organization).

7. D Nonprofit Internal Revenue Code Seclion 501(c)(3) or 501(c)(4) Exempt Organization {must provide IRS atthosized letter with this form).

a. D Nonprofit Organization with an authorized Islter Isstred by the Michigan Depariment of Treasusy pricr to June 1984 (must provids copy of
letter wilh this form). :

9. D Rolling Stoek purchased by an Infersiate Molor Carrier.
10]_] Other {explatn):

SECTION 4: CERTIFICATION . )
[ deriare, under pensily of perjury, thal the information on thls cesiliicals is lrus, That | have vonsulled the statites, sdminisfrative rules and other
sotifces of law spplicable to my exemplion, snd ihst | fiave oxerclsed reasonable care In assuring thel my clalm of exemption is valid under Michigan
1aw, in the eveal this clalm is disallowed, 1 accept full responsibility for the payment of fax, penafly and any accrued inlerest, Including, if necessary,
ralmbursement to the vendor for tex and accrusd Interest.

Business Nams ’ Typa of Business (sea codss on paga 2)

Wal-Mart Stores, Inc. . 07 - Retaif
Business Address ] City, Slate, ZIP Code
Y 0 70'1’& T (Sllm Lﬁ‘ ‘%‘

wlle, AR 727160555

{includ au;.aooda) ‘ NM—%
/775/4%/ ,4 gﬂﬂ?u’

Dala Signed

L s/ 2l
sl

TOMRAO11373
143b

Nd ¥T:62% 6T02/LT/. OSN Ad AIAIFD03Y



Def Motion for Summary; Dispositjpn

;%} 0 AT It
STATE OF MICHIGAN
IN THE COURT OF CLAIMS

TOMRA OF NORTH AMERICA,

Plaintiff, Docket No.’s: 14-91-MT cons w/ 14-185-MT
v Hon. Michael J. Talbot
DEPARTMENT OF TREASURY,
STATE OF MICHIGAN,

Defendant.

L3

June Summers Haas (P59009)

Brian T. Quinn (P66272)

Honigman Miller Schwartz and Cohn, LLP
Attorneys for Plaintiff

222 N. Washington Sq., Ste. 400

Lansing, M1 48933

(517)377-0734

Scott L. Damich (P74126)

Assistant Attorney General
Michigan Dep’t of Attorney General
Revenue & Collections Division
Attorney for Defendant

P.0O. Box 30754

Lansing, MI 48909

(517) 373-3203
DamichS@michigan.gov

THE MICHIGAN DEPARTMENT OF TREASURY'S FEBRUARY 18, 2015

MOTION FOR SUMMARY DISPOSITION WITH BRIEF IN SUPPORT

The Michigan Department of Treasury, through its counsel Attorney General Bill Schuette

and Assistant Attorney General Scott L. Damich, moves this court under MCR 2.116(C)(10) to

summarily resolve the above captioned case in the Department’s favor. The Department states the

following in support of its motion:

INTRODUCTION

Under Michigan’s self-reporting tax system, the taxpayer’s word is taken most of the time.

Even though taxpayers do not generally submit source documentation with their tax return, Michigan

law still requires taxpayers to mainfain the source documentation. Occasionally, the Department

audits a taxpayer to ensure that the taxpayer actually does have the source documentation necessary

144b
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Def Motion for Summary Disposition

to substantiate its reported tax liability and any claimed exemptions or deductions. If the taxpayer
cannot produce the source documentation to support the amounts listed on its returns, the Department
is left with no choice but to adjust the taxpayers liability based on the best information made
available to the Department.

Here, the Department audited TOMRA’s 2003 through 2008 sales tax liability and determined
that TOMRA failed to report accurate amounts when completing its Michigan Annual Sales, Use, and
Withholding Returns. TOMRA underreported its Michigan gross sales. Because TOMRA’s returns
were inaccurate the Auditor used the best information made available to him to recreate TOMRA’s
sales tax liability — TOMRA’s own internal records. TOMRA disagreed with audit, challenged the
intent to assess, submitted amended returns, and claimed entitlement to a $2,258,229 refund of sales
tax that TOMRA allegedly collected from its Michigan customers and remitted to Michigan for the
October 2003 through December 2008 tax periods. TOMRA claims that all sales made to Michigan
customers are exempt under the industrial processing exemption. They are not.

But this Court does not need to reach the merits of TOMRA’s industrial processing claim for
two reasons. First, TOMRA cannot substantiate the refund amount listed in the Verified Complaint.
And second, TOMRA would be enriched with its customers’ money if this Court were to rule in its
favor. The Sales Tax Act prohibits a taxpayer from enriching itself or gaining any benefit from the -
collection or payment of the tax and thus prohibits this Court from granting TOMRA’s refund
request. MCL 205.73(4).

TOMRA bears a heavy burden to refute Treasury’s assessment and establish a claim for
exemption from taxes and must do so with documentary evidence. TOMRA could not substantiate
the amount of sales that were exempt during audit and it has failed to do so during litigation.
According to TOMRA’s record retention policy, TOMRA no longer has the documentation necessary

to substantiate its reported tax liability and the refund listed in its Verified Complaint. Because

2
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Def Motion for Summary Disposition

TOMRA cannot prove the actual amount it is entitled to recover with documentary evidence,
TOMRA has failed to carry its burden and the Department is entitled to judgment as a matter of law.
STANDARD OF REVIEW

The Court must dismiss a complaint under MCR 2.116(C)(10) when there is no genuine issue
of material fact, and the moving party is entitled to judgment as a matter of law. The Department
must specifically identify the issues as to which there is no genuine issue of material fact. MCR
2.116(G)(4). And the Court must consider the documentary evidence attached to this brief. MCR
2.116(G)(5). In its response, the Plaintiff cannot simply rely on the allegations or denials in its
Complaint; it must submit admissible evidence showing that there is a genuine issue of material fact.

MCR 2.116(G)(4) and (G)(6). Otherwise, the Court must dismiss the Complaint. MCR 2.116(G)(4).

STATEMENT OF FACTS

TOMRA of North America is a Connecticut company that sells reverse vending machines to
supermarkets and liquor stores in States that require consumers to pay a deposit on recyclable
beverage containers. (Complaint J; Ex A, Dep Tr C. Reigle, pp 12-13.)

Reverse vending machines facilitate the collection of returnable beverage containers from
consumers and the stores obligation to refund the previously paid deposit to the consumer upon
return. (Ex A, pp 11-12, 20; Ex B, Dep Tr. J. Matto, p 70.) The reverse vending machines read a
UPC code on the beverage container to determine whether or not the container is returnable and
subject to a deposit refund. (Ex A, p 31.) The machines reject the beverage container if a deposit was
not previously paid, the barcode on the beverage container is not readable, or the beverage container
contains waste. (Ex A, pp 20, 31.)

TOMRA sells reverse vending machines specifically for aluminum cans, plastic bottles, and
glass bottles. (Ex A, p 16.) If a machine designed for aluminum cans accepté a deposited aluminum

can, the machine will crush the can and drop the can into a storage bin. (Ex A, p 35.) The machine
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Def Motion for Summary Disposition

crushes the can for storage and efﬁciency purposes. (Ex A, pp 22, 37.) Thé machines designed for
plastic bottles do not shred plastic bottles. (Ex A, p 36.) The machines designed for glass bottles do
not crush glass bottles. (Ex A, p 35.) But those machines do sort glass bottles by color and plastic
bottles by plastic grade. (Ex A, p 36.)

The machines provide the consumer returning the beverage container with a coupon
indicating the deposit refund amount the consumer is entitled to. (Ex A, p 16.) The machines also
count the amount of cans and bottles collected. (Ex B, Dep Tr J. Matto, p 68.) This information is
useful for companies that process and sell aluminum, plastic, and glass on the commodity market.
(Ex B, p 69.) The bins that collect used beverage containers are stored at the supermarket or liquor
store. (Ex A, p 24.) A third party loads the bins onto trucks and takes the bins to a third party
location. (Ex A, p 25.) The aluminum cans and plastic bottles are then dumped into a hopper at a
third-party location. (Ex A, p 28.) The hopper combines the cans into an aluminum cube. (Ex A, p
28.) The same is true for plastic bottles. (Ex A, p 48.) When glass bottles arrive at the third-party
location, they are placed on a conveyer that drops the bottles to a storage pit where they wait for
further processing. (Ex A, p 41.) Third-parties then sell the aluminum and plastic cubes and glass.
(Ex A, pp 28, 39) The aluminum, plastic, or glass is then further processed by another third-party to
become a product that can become a material part of a finished good. (Ex A, pp 28, 35).

TOMRA filed Annual Returns for Sales, Use, and Withholding Taxes for the 2003, 2004,
2005, and 2006 tax years. (Ex C, 2003, 2004, 2005, and 2006 Annual Returns.) Those returns
reported Gross Sales but they but they did not claim any deductions. See Lnl and Ln 5. TOMRA
did not file annual returns for the 2007 and 2008 tax years. (Ex D, Audit Report of Findings, p 2.)

The Department performed a Sales Tax audit of TOMRA’s records for the period October 1,

2003 through December 31, 2008 (audit period). (Ex D, p 1.)! The purpose of the audit was to verify

1 TOMRA was also under a Michigan Use Tax audit with the Department at the same time.
4
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Def Motion for Summary Disposition

whether TOMRA had the records to substantiate its reported Sales Tax liability. (Ex D, p 1.) The
Department’s Auditor compared TOMRA’s sales tax returns with TOMRAs internal records and
found that the gross sales TOMRA reported on line 1 of its annual returns did not mafch up with
TOMRA’s Michigan sales sub-leger. (Ex D, pp 2-3; Ex. E, Dep Tr, R. Kolbig, pp 48, 78.) Instead,
the only sales that TOMRA reported in its gross sales amount were the sales TOMRA treated as
taxable sales. /d.

Take for example the 2007 tax year. Per TOMRA’s monthly returns, TOMRA remitted a
total of $587,961.99 in sales tax for the January 2007 through December 2007 tax periods. (Ex F,
January through December Form 160°s; see also, Ex G “Sales Tax Originally Remitted” column of
TOMRA of North America, Inc. Refund Calculation Summary Year Ending 12/31/2007.) TOMRA
then divided the $587,961.99 by 6% to arrive at the amount of sales associated With the amount of tax
remitted. $587,961.99 /6% = $9,799,366. This is the same number TOMRA lists as its Michigan
gross sales on its Original 2007 Annual Sales, Use, and Withholding Return. (Ex H, 2007 Return at
In 1.) TOMRA used the same process on all of its original and amended returns for each of the tax
years at issue. Stated another way, TOMRA treated certain sales as exempt, but never reported to
Michigan the amount of those exempt sales. As a consequence, TOMRA’s gross sales were
understated because excluded from the gross sales amount were transactions that TOMRA did not
charge tax.

The Department’s Auditor recreated TOMRA’s sales tax liability for the 2003 through 2008
tax years because TOMRA’s returns underreported gross sales and did not list any exemptions. The
Department’s Auditor computed gross sales by pulling amounts from TOMRA’s Michigan sub-leger
for sales. (Ex D.) The amounts treated as gross sales were “parts income,” “Sales of Equip &
Product income,” and “Leased Equipment.” (Ex D, Schedule B1 through B6.) -He did notb include
“installation income”, “service income,” “freight revenue” and “Canadian revenue” as gross sales.
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(Id) The gross sales amount as determined by the Auditor was greater than the gross sales amounts
reported by TOMRA. (Ex D; ExE p 49.)

The Department’s auditor attempted to reconcile the difference between TOMRA’s own
internal accounting records with the amounts TOMRA reported on its returns as gross sales. (Ex D.)
TOMRA'’s representatives could not produce any documents to support the exempt transactions. (Ex
E, pp 49, 72, 73, 94.) Because TOMRA wasvunable to verify what transactions it excluded from its
gross sales calculation, the auditor assessed 6% tax on the difference between TOMRAs as reported
taxable amount and the taxable amount as determined by the auditor. (Ex D.) As aresult of the
audit, the Department made adjustment to TOMRA’s reported Sales Tax liability for the years 2003-
2008 that resulted in an additional $516,562.00 tax due, plué penalty and interest. (Ex J, Notice of
Preliminary Audit Determination; Ex K, Final Audit Determination.)

By letter dated December 2, 2011, TOMRA requested an informal conference to dispute the
Department’s determinations regarding the unsubstantiated exempt sales, the underreported gross
sales, and the resulting intent to assess. (Ex L, December 2, 2011 letter.) In the same letter, TOMRA
requested a $2,458,452 refund from Treasury. According to the letter, TOMRA charged and
collected $2,458,452 in sales tax from its Michigan customers for the periods of October 1, 2003
through December 31, 2008. “[T]hese taxes were erroneously collected because the equipment sales
to TOMRA’s customers qualified for the Michigan industrial processing exemption.” TOMRA also
reco gnizevd that it must return the sales tax refund to its customers.

On December 14,2011, TOMRA filed amended Annual Returns for Sales, Use, and
Withholding Taxes for the 2003 through 2008 tax years. TOMRA did not file original 2007 and
2008 Annual Returns. (Ex M, Decémber 14, 2011 letter; Ex N, TOMRA’s 2003 through 2008
amended returns.) According to the cover letter, the returns “reflect the claim for refund for all
Michigan sales tax collected from TOMRA’s customers and paid during the relevant periods in the

6
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amount of $2,258,229.” (Ex M.) This is $200,223 less than the refund amount listed in the
December 2, 2011 letter. The amended returns, like the original returns, did not use gross Michigan
sales. (Ex N.) The 2003 through 2006 amended returns reported the same amount of gross sales as
the original returns. (Ex N, See Ln 1.) Again, it was discovered during audit that that those amounts
do not match TOMRA’s internal records. (Ex D.) The Amended returns, unlike the original retumns,
listed specific deductions from gross sales for industrial processing. (Ex N, See Ln 5.) TOMRA
reduced its reported gross sales by the specific deductions to arrive at the amount it claimed to
overpay to Michigan.

By letter dated October 11, 2012, TOMRA informed Treasury’s Hearing Referee that it is in
the process of obtaining exemption certificates from Meijer, Wal-Mart, Kroger, and Spartan Stores.
(Ex O, October 11, 2012 letter.) On October 26, 2012, TOMRA provided an exemption certified to
Tréasury’s Hearing Referee that was signed by Meijer on October 18, 2012. (Ex P.) On December
20,2012, TOMRA provide Treasury’s Hearing Referee an exemption certificate that was signed by
Wal-Mart on December 18, 2012. (Ex Q.) The Meijer and Wal-Mart exemption certificates both
claimed the industrial processing exemption.

TOMRA provided exemption certificate from Spartan Stores on November 21, 2012. (Ex R)
Inconsistent with TOMRA’s October 11, 2012 letter, and TOMRA’s own refund claim, the Spartan
Stores Exemption Certificate claimed the sale for re‘sa}e exemption®. (Ex R.) The hearings referee
gave TOMRA an additional 7 months after the hearing to produce exemption certificates for
TOMRA'’s other Michigan customers. (Ex S, February 13,2013 letter.) TOMRA has yet to provide

an exemption certificate for Kroger or any other of its Michigan customers.

2 The line associated with the sale for resale exemption is blank on all of TOMRA’s amended returns.
(Ex N.)
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The hearings referee reviewed the documents, and recommended that Treasury adjust the
assessment so as to exclude the amount of tax associated with sales made to Meijer, Wal-Mart, and
Spartan Stores. (Ex T, Informal Conference Recommendation.)

The hearings referee rejected TOMRA’s refund claim because TOMRA was not able to
substantiate its refund request. (Ex T.) The hearings referee also determined that granting the
claimed refund requests would enrich TOMRA at the expense of its Michigan customers in violation
of MCL 205.73(4). (ExT.)

The Department adopted the hearings referee recommendation to deny the claimed refund.
(Ex U, Final Order and Determination.) But the Department rejected the recommendation to adjust
Intent to Assess TH82977 to allow exemptions for sales made to customers who provided exemption
certificates because TOMRA lacked the records necessary to support how much tax TOMRA actually
charged, collected, and remitted from sales made to those customers. (Ex U; Ex V, DC Audit Report
of Findings.) The Department then issued Final Assessment TH82977 against TOMRA for
$516,562.00 in tax, $58,502 penalty, and interest. (Ex W, Final Assessment.)

TOMRA then filed the Verified Complaint at issue. The Verified Complaint contains three
counts: first, regarding the industrial processing exemption; second, regarding exemption
certificates; and third, TOMRA’s allegation that the Department denial of its requested $2,458,452

refund was unlawful.

ARGUMENT

I The Court must dismiss TOMRA’s challenge to Final Assessment TH82977 because
TOMRA cannot muster the evidence necessary to refute the assessment.

TOMRA challenges the final assessment resulting from the Department’s audit. TOMRA
also challenges the Department’s denial of the $2.4 million refund request TOMRA filed after audit

but before informal conference. Both challenges rely on exemption claims which are strictly
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construed against TOMRA. However, the challenges must be analyzed separately. This is because

the Department’s assessment, by statute, is considered prima facie correct.

A. Final Assessment TH82977 is presumed valid and TOMRA bears the burden of
proof to refute the assessment.

This Court’s key factual finding as it relates to the Final Assessment is to determine whether
TOMRA’s 2003 through 2008 returns were accurate and whether TOMRA maintained accurate and
complete records to substantiate its reported tax liability. If TOMRA’s returns were inaccurate as
filed, then the Department may assess the amount of the tax due from TOMRA based on information
that is or may become available to the Department. MCL 205.68(4); Vomvolakis v Dep 't of Treasury,
145 Mich App 238, 245; 377 NW2d 309 (1985). And any assessment the Department issues as a
result of the audit is presumed valid. MCL 205.68(4). The taxpayer bears the burden to refute the
assessment. /d.

As indicated above, when the Department arrived to check and see if TOMRA accurately
reported its tax liabilities, the Department’s auditor compared TOMRA’s sales tax filings with
TOMRA’s internal record and discovered that TOMRA gross sales were underreported. The auditor
determined that TOMRA excluded amounts listed in its Michigan sub-ledger from its reported gross
sales. This was wrong because gross sales are a measure of overall sales, regardless if the sale is
exempt from tax. In an attempt to substantiate the type and amount of transactions TOMRA
excluded from it Michigan gross sales, the auditor requested TOMRA produce source documentation.
But despite various verbal and written requests, TOMRA failed to produce records of or even identify
the transactions it considered exempt.

TOMRA, like all Michigan taxpayers, has a standing obligation to “keep accurate and
complete records necessary for the proper determination of tax liability as required by law or rule of
the department.” MCL 205.28(3). The rule the Department promulgated by the authority of §28(3)

reads as follows: “Pursuant to section 28(3) of the revenue act, MCL 205.28(3), a taxpayer shall
9

152b

Nd ¥T:62:% 6T02/LT/. OSN Ad AIAIFO3Y



Def Motion for Summary Disposition

maintain all records that are necessary for the proper determination of the taxpayer's tax liability.”
2013 AC, R 205.4103. The Sales Tax Act specifically requires TOMRA, like all Michigan taxpayers
subject to the Sales Tax, to maintain a proper record of all exempt transactions and provide the

records if requested by Treasury. MCL 205.62(4).

B. TOMRA must be able to substantiate its tax reporting with documentation.

TOMRA violated its obligation to maintain the documentation necessary to back up its tax
reporting. In a self-reporting tax system, the entire purpose of an audit is for the auditor to “examine
the books, records, and papers touching the matter at issue of any person or taxpayer subject to any
tax” in order to compare the documentation with what the taxpayer reported on its tax returns. MCL
205.3(a). TOMRA could not produce the documentation necessary to show that it could lawfully
exclude transactions from its Michigan gross sales. TOMRA could not even distinguish between
what it considered taxable and non-taxable sales. Therefore, the auditor taxed the difference between
TOMRA'’s reported taxable sales and the taxable sales as determined by him. It is that simple.

TOMRA bears the burden of refuting Final Assessment TH82977. MCL 205.68(4). To the
extent TOMRA cannot locate the source documentation to support the sales it exempted from it
Michigan gross sales, TOMRA would have to rely on testimony to substantiate its challenge to the
assessment. But under Michigan law, tax liability must be supported by records and tax exemptions
must be substantiated with documentary evidence. MCL 205.3; MCL 205.28(3); MCL 205.68(4);
2013 AC, R 205.4103. There is no indication that the TOMRA has maintained sufficient records to
refute the Department’s audit. (Ex. X, TOMRA’s record retention policy.) And unless TOMRA
submits “legally admissible evidence” in response to this Motion that shows it can refute the

Department’s audit, the Court must dismiss TOMRA’s challenge to the Final Assessment. By Lo Oil

Co v Dep’t of Treasury, 267 Mich App 19, 26-27; 703 NW2d 822 (2005); MCR 2.116(G)(4) and (6).

10
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II. The Court must dismiss TOMRA’s refund request because TOMRA cannot substantiate
the refund amount.

In its Verified Complaint, TOMRA alleges that it is entitled to a $2,458,452 sales tax refund.
Complaint §30. The United States Supreme Court has held that a taxpayer bears the burden of
proving that it overpaid its taxes. To meet this burden, the taxpayer must prove “the amount he is
entitled to recover|.]” United States v. Janis, 428 U.S. 433, 440,49 L. Ed. 2d 1646, 96 S. Ct. 3021

(1976). TOMRA has yet to produce any specific evidence that verifies its claimed refund.

A. TOMRA has yet to produce any specific evidence to support how it arrived at the
claimed $2,458,452 refund.

Jeff Matto, TOMRA’s Controller who signed TOMRA’s Verified Complaint could not

explain how the refund was calculated.

Q : Did you compute that amount?

A : No.

Q : Did you verify that amount?

A : I did not, myself, verify that.

kKo

Q : Did you see any calculations on how this 2.4 million-dollar
refund was made?

A : No.

(Ex B, Matto Dep Tr, pp 13-15.)

TOMRA’s CFO also could not verify how the refund listed in the Verified Complaint was calculated.
(Ex I, Hollyer Dep Trp 17.)

During the course of discovery, the Department requested that TOMRA identify and provide
arecord of all exempt transactions between itself and Meijer, Wal-Mart, and Spartan Stores. (Ex Y,
TOMRA'’s response to Treasury’s First Discovery Requests, Nos. 4, 7, 10.) The Department
requested this information in an attempt to quantify how much of the claimed refund is dedicated to
sales made to Meijer, Wal-Mart, and Spartan Stores. TOMRA did not provide the requested

information, indicating that “the discovery response requests a compilation of tax information for the

11
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periéds October 1, 2003 to December 31, 2008 in a manner that is not normally maintained in
Plaintiff’s books and records or the usual course of Plaintiff’s business. Id. This response is
consistent with TOMRAs record retention policy which indicates that TOMRA keeps tax supporting
documentation for 4 years. (Ex X, TOMRA’s record retention policy.) But again, the response is
inconsistent with MCL 205.62(4) which requires TOMRA “maintain a proper record of all exempt
transactions and shallvprovide the record if requested by the department.”

When asked during deposition whether TOMRA identified how much sales tax it collected

from Kroger, Wal-Mart, Spartan Stores or any of its Michigan customers, Mr. Matto testified that:

Q : But you’ve yet to identify what amount you collected from
Michigan customers. Right?
A : Right.

[Ex B, Matto Dep Tr, pp 118-119.]

TOMRA did produce documentation provided to it from Meijer that, according to Meijer,
identifies how much sales tax it paid TOMRA during the tax periods at issue. (Ex Z, Plaintiff’s
Supplemental Resp to Defendant’s First and Second Disc Req to Plaintiff, dated January 16, 2015.)
But this information came after TOMRA calculated the refund amount listed in the Verified
Complaint. And TOMRA did not verify the claimed amount with its own internal records. (Ex B,
Matto Dep, p 117 “I know Meijer has put together . . . some stuff, but I don’t know that we verified
everything to our internal records here.”)

As discussed above, under Michigan law, TOMRA must be able to substantiate its tax
reporting with documentation. For example, many individuals claim the home mortgage interest
deduction on their federal income tax returns. They report the amount of interest they paid on their
mortgage and that amount is deducted from their taxable income. If that individual is audited by the
IRS, the IRS will ask the individual to produce the documentation from its mortgage servicer that
shows how much interest the individuals paid and in what amount. If the individual cannot produce

the documentation, the IRS will not allow the deduction. It would not be enough for the individual to
| 12
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simply say “I promise that I paid interest on a home mortgage in the amount I reported on my tax
return.” Similarly, if the individual challenged the IRS’s determination in court, it would not be
enough for the individual to simply repeat the promise to the court — individuals must present the
documentation that supports the deduction they seek or they cannot take the deduction. Otherwise,
anyone with the means to pursue litigation can avoid his or her obligation to maintain reliable
documentation by simply promising a court that they really can take the exemptions or deductions

they reported on their tax returns.

B. TOMRA’s Amended returns do not support TOMRA’s refund request.
After audit but before Informal Conference, TOMRA submitted Amended Returns for the

2003 through 2008 tax years wherein TOMRA insisted that the returns “reflects the claim for refund
for all Michigan sales tax collected from TOMRA’s customers and paid during the relevant periods in
the amount of $2,258,229.” (Ex M, December 14, 2011 letter.) In its Verified Complaint, TOMRA
alleges that it is entitled to a $2,458,452 sales tax refund. Complaint § 30. This is $200,223 more
than the refund amount listed in the verified complaint. TOMRA’s Chief Financial Officer could not
explain the $200,000 disparity between the refund identified in the December 14, 2011 letter and the
Verified Complaint. (Ex I, Dep Tr A. Hollyer, p 17.)

Even assuming that the $200,000 disparity was a clerical error, TOMRA’s amended returns
still fail to support the claimed refund. This is because the amended returns, like the original returns,
understate gross sales. As a matter of fact, the 2003, 2004, and 2006 amended returns report the
same exact amount of Michigan gross sales as the original 2003, 2004,.and 2006 returns. Those
numbers do not match TOMRAs actual gross sales as confirmed by TOMRA’s internal records.

Instead, those numbers reflect the amount of taxable sales TOMRA reported on its monthly Form

13
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160s. TOMRA then further deducted from gross sales additional amounts for industrial processing’.
See Ln 5.

Because TOMRA has yet to identify which transactions it excluded from its gross sales
calculation and now lists specific deductions for industrial processing, it is highly probably that
TOMRA requests Treasury to refund sales tax on transactions that TOMRA never remitted to the
State of Michigan. This situation is exactly why TOMRA, like all Michigan taxpayers, has a
standing obligation to “keep accurate and complete records necessary for the proper determination of
tax liability as required by law or rule of the department” and “maintain a proper record of all
exempt transactions and provide the records if requested by Treasury.” MCL 205.28(3); MCL
205.62(4)

TOMRA could not substantiate which transactions it treated as exempt during audit, during
informal conference, and it has failed to do so during litigation. Per TOMRA’s record retention
policy, it is more than likely that TOMRA no longer has the documentation necessary to distinguish
between transactions that TOMRA remitted 6% sales tax to the State of Michigan. Because TOMRA
cannot support its tax liability or prove the actual amount it is entitled to recover with documentary

evidence, the Court must dismiss TOMRA’s refund claim.

IHI.  Even if TOMRA met its burden to show it is entitled to a tax exemption, TOMRA has no
right to receive the refund because the Sales Tax Act prohibits TOMRA from enriching
itself from the collection of sales tax from Michigan customers.

TOMRA’s refund is easily denied in Treasury’s favor for another reason. Because even
assuming that TOMRAs sales to Michigan customers were exempt (which they are not for reasons

discussed infra) and that TOMRA’s refund request is accurate (which it is not for reasons discussed

3 TOMRA alleges that it sold to Spartan Stores under Michigan’s sale for resale exemption.
Complaint 422. But the amended returns do not include an amount associated with the specific sale
for resale exemption - See In. 5a - which further supports the conclusion that TOMRA did not
identify how much sales tax it collected from Spartan Stores before it calculated the refund amount.

14
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supra) TOMRA asks that this Court issue a refund, with interest, of sales tax TOMRA collected from
customers — with no obligation to pay the amounts back to its customers. Granting this relief would
enrich TOMRA with its customers’ money, and thus violate MCL 205.73(4).

MCL 205.73(4) provides that “[a] person other than this state may not enrich himself or
herself or gain any benefit from the collection or payment of the tax.” TOMRA would be enriched
with money that it admits is not its own if this Court granted the requested refund.

The only lawful remedy would be to require TOMRA first show that it refunded the collected
sales tax to its Michigan and then Treasury will refund an equal amount to TOMRA if, in fact,
TOMRA'’s sales were exempt. This approach would avoid unjust enrichment which is prohibited by
MCL 205.73(3). The Michigan Tax Tribunal agrees. See Al Serra Chevrolet, Inc v Department of
Treasury, MTT Docket No. 315295, at p 23, Ex BB, (“to avoid unjust enrichment, [the taxpayer]
must first show that unlawfully collected sales tax was refunded to its customers prior to a claim for
refund with [the Department].” The Court of Appeals has suggested the same. MJR Group, LLC v
Dep’t of Treasury, unpublished opinion per curiam of the Court of Appeals, issued February 25, 2014
(Docket No. 312745), Ex CC. Other state appellate courts have as well. Milwaukee Safeguard Ins
Co v Selcke, 324 111. App 3d 344, 352, 754 N.E.2d 349, 357, 2001 Ill. App LEXIS 564, 19, 257 11l
Dec. 691, 699 (11l. App Ct 1st Dist 2001) (only those who have borne the economic burden of a tax
mwswkamﬁm@.AmhomBmeUmwd$M%SqmmmCmm;UMmd&mﬁvﬁﬁhwnﬂawm
Manufacturing Co., 291 US 386, 402; 78 L.Ed 2d 200, 104 S.Ct. 3049 (1984); Anniston Mfg Co v
Davis, 301 U.S. 337, 348 (1937) (“While the taxpayer was undoubtedly hurt when he paid the tax, if
he has obtained relief through the shifting of its burden, he is no longer in a position to claim an
actual injury and the refusal of arefund ... .”) TOMRA’s own employees agree that this approach
would be fair. (Ex DD, Dep Tr H. Sprégg, p 28; Ex AA, Dep Tr L. Mailloux, p 37.) However,
TOMRA has not paid a single refund to any of its customers. (Ex I, Dep Tr A. Hollyer, p 35; Ex AA,
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Dep Tr L. Mailloux, p 35.) TOMRA also 1s not under any contracts to refund the collected tax to its
customers. (Ex B, Matto Dep Tr, p 116.)

MCL 205.62(4) requires TOMRA to “maintain a proper record of all exempt transactions™
and TOMRA knew as early as December 2011 that would be obligated to refund the collected sales
tax to its customers if Treasury issue the requested refund. (Ex M, December 14, 2011 Letter,
(“TOMRA understands that all proceeds resulting from the refund claim must be refunded to the
relevant customers.”)) But now, 3 years later, and despite repeated requests, TOMRA has not
identified how much each customer would be entitled if this Court were to rule in its favor. (Ex B,
Matto Dep, pp 118-119; Ex AA, Mailloux Dep, p 22.) TOMRA has no procedure in place to deal
with a $2.4 million refund. (Ex AA, p 37; Ex DD, Spragg Dep at p 32.) And again, as indicated
above, it is more than likely that TOMRA no longer has the documentation necessary to identify how
much sales tax it collected from each individual Michigan customer. (Ex. X, Record Retention
Policy.)

TOMRA now asks this Court to trust TOMRA with $2.4 million, plus interest, of its
customer’s money. TOMRA’s promise that it will takes the necessary steps in the future to reﬁmd
money is insufficient to overcome a complete lack of documentary evidence. See Maiden v
Rozwood, 461 Mich 109, 121; 597 NW2d §17, 824 (1999) (“A reviewing court may not employ a
standard citing the mere possibility that the claim might be supported by evidence produced at trial. A
mere promise 1s insufficient under our court rules.”). TOMRA has had ample opportunity to try and
substantiate the amount of sales tax it collected from each of its Michigan customers and remitted to

Michigan, but has failed to do so. Accordingly, this Court shbuld deny TOMRA'’s refund request.
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IV.  The Court must dismiss TOMRA'’s refund request because TOMRA cannot carry its
burden to show that the industrial processing exemption exempts all of its sales to
Michigan customers from Michigan sales tax.

TOMRA has claimed that its sales of reverse vending machines to Michigan customers are
exempt under the industrial processing exemption because the reverse vending machines are used in
an industrial processing activity. This is incorrect and based on an expansive application of the

industrial processing exemption.

A. TOMRA has the burden of proving an entitlement to the industrial processing
exemption.

Tax exemptions are disfavored, and the burden of proving an entitlement to an exemption is
on the party claiming the right to the exemption. Andrie Inc v Dep’t of Treasury, 496 Mich 161, 165;
853 NW2d 310 (2014). According to the Supreme Court, the rules governing the interpretation of tax
exemptions are that “[e]xemptions are never presumed, the burden is on a claimant to establish
clearly his right to exemption, and an alleged grant of exemption will be strictly construed and cannot
be made out by ivnference or implication but must be beyond reasonable doubt.” Menard Inc v Dept
of Treasury, 302 Mich App 467 (2013) quoting City of Detroit v Detroit Commercial Coll, 322 Mich
142, 149; 33 NW2d 737 (1948). Thus, the industrial processing exemption only applies to the
reverse vending machine sales if each amount TOMRA wishes to exempt satisfies the specific,
plainly expressed requirements in MCL 205.54t “beyond a reasonable doubt.” City of Detroit, 32

Mich at 149.

B. The plain language of MCL 205.54t dictates that collecting and sorting beverage
cans and bottles from consumers is not an exempt industrial process.

The industrial processing exemption exempts from the imposition of sales tax “property sold
to the following . . . (a) an industrial processor for use or consumption in industrial processing.”
MCL 205.54t(1). The act defines “industrial processing” as:

“the activity of converting or conditioning tangible personal property by changing the form,
composition, quality, combination, or character of the property for ultimate sale at retail or for

17
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use in the manufacturing of a product to be ultimately sold at retail or affixed to and made a
structural part of real estate located in another state. Industrial processing begins when
tangible personal property begins movement from raw materials storage to begin industrial
processing and ends when finished goods first come to rest in finished goods inventory
storage.” MCL 205.54t(7)(a). |

And an “industrial processor” is one “who performs the activity” described in that definition. MCL
205.544(7)(b).

But the definition of “industrial processing” does not stop there. Rather, in subsections (3),
(4), (5), and (6) of the statute, the Legislature identified and adopted 34 specific modifiers identifying
the activities and property that either do or do not qualify for the exemption. These modifiers
demarcate the contours of “industrial processing”—regardless of whether the activity satisfies the
definition of 54t(7)(a).

The language of MCL 205.940 must be read in context and as a harmonious whole.

McCahan v Brennan, 492 Mich 730, 739-740; 822 NW2d 747 (2012). And when a general definition
in a statute conflicts with a specific modifier to that definition, the specific modifier trumps the
general definition. Evanston YMCA Camp v State Tax Comm’n, 369 Mich 1, 8; 118 NW2d 818
(1962). Therefore, as the Court of Appeals has recognized, even if an activity is “industrial
processing” under that definition, when a specified “exclusion” applies, it will take the activity
outside of the exemption. Granger Land Dev Co v Dep’t of Treasury, 286 Mich App 601, 608-610;
780 NW2d 611 (2009)

Accordingly, meeting the definition of “industrial processing” is only the beginning of the
analysis. The analysis is not complete until the Court determines whether any of the exclusions
apply. And if an exclusion épplies, then the activity is not “industrial processing.”

MCL 205.54t(6)(a) provides one of the many modifiers identifying the contours of “industrial -
processing.” The subsection states concisely that “[i]ndustrial processing does not include the
following activities: . . . (a) Purchasing, receiving, or storage of raw materials.” (Emphasis supplied.)

18
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A plain reading of this section dictates that “receiving” and “storage” together create raw material
storage. This is consistent with the definition of “industrial processing” as the beginning of industrial
processing, anything before raw material storage is created is not part of the industrial process. MCL
205.54t(7)(a).

The reverse vending machines that collect returnable beverage cans and bottle from
consumers are the means by which raw materials are received and then stored. Therefore, the reverse
vending machines TOMRA sold to its Michigan customers who use that property to receive and store
raw materials do not qualify for the exemption.

TOMRA has relied on a different modifier MCL 205.54t(3)(1), to assert that its customer’s
engage in “recycling” when those customers use the reverse vending machines to receive and store
used beverage containers collected from consumers. MCL 205.54t(3)(i) states that “industrial
processing includes the following activities: . . . (1) Recycling of used materials for ultimate sale at
retail or reuse.” The “recycling” alleged to be engaged in by TOMRA’s customers is the collection
of used beverage cans and bottles from consumers. TOMRA will argue that this fits within the plain
language of §205.54t(3)(1) and, as such, is industrial processing. But, as indicated above, the
collection and any sorting of used beverage containers happens during the receipt and before the
storage of raw material. Thus, for TOMRA to prevail on that argument, the Court would have to
render the general definition of industrial processing nugatory because, again, “industrial processing”

begins after there is raw material storage to remove tangible personal property from. MCL

205.54t(7)(a).

CONCLUSION AND RELIEF REQUESTED
The Court must dismiss the Complaint because TOMRA cannot carry its burden to refute the

assessment nor prove that it is entitled to a $2,458,452 sales tax refund. TOMRA has had ample

opportunity during the audit, during the informal conference, and during discovery to show carry its
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burden with documentary evidence — and has failed to do so. There is no reason to proceed to a trial.
And the Department is entitled to judgment as a matter of law. Accordingly, the Department requests
that the Court dismiss the Complaint in its entirety, with prejudice. The Department also requests
that the Court grant any other relief that it deems equitable.

Respectfully submitted,

Bill Schuette
Attorney Ge £ al

R

Assistant Attomey General
Attorney for Defendant
Revenue & Collections Division
P.O. Box 30754

Dated: February 18, 2015 Lansing, Michigan 48909

/Sc%rf’L Damich (P74126)
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STATE OF MICHIGAN

COURT OF CLAIMS

TOMRA OF NORTH AMERICA, INC.,,
Docket No. 16-118-MT
Plaintiff,
HON. MICHAEL J. TALBOT
v

DEPARTMENT OF TREASURY,
STATE OF MICHIGAN,

Defendant.

JUNE SUMMERS HAAS (P59009)
DANIEL L. STANLEY (P57052)
Honigman Miller Schwartz and Cohn LLP
Attorneys for Plaintiff

222 North Washington Square, Suite 400
Lansing, Michigan 48933

(517) 377-0734

SCOTT L. DAMICH (P74126)

Assistant Attorney General

Michigan Department of Attorney General
Revenue & Collections Division
Attorneys for Defendant

P.O. Box 30754

Lansing, Michigan 48909
(517) 373-3203

AFFIDAVIT OF LAURA MAILLOUX

STATE OF CONNECTICUT )
)ss.
COUNTY OF MILFORD )

I, Laura Mailloux being duly sworn, depose and make this affidavit upon personal

knowledge of the matters contained herein.

22643436.2
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Mailloux Affidavit

L. If called upon, I can competently testify to the facts of this affidavit.

2. I am currently the Director of Shared Financial Services for TOMRA of North
America, Inc. (“TOMRA”).

3. As Director of Shared Financial Services, I am responsible for accounts payable,
accounts receivable, and billing. In the course of performing my duties and responsibilities for
TOMRA, I am familiar with the business activities of TOMRA in Michigan from March 1, 2011
through December 31, 2011 tax (“tax periods in issue”). All of the statements below are true and
correct during the tax periods at issue.

4. On February 14, 2015 I made and executed an Affidavit (the “February 2015
Affidavit”?) in support of TOMRA in the Court of Claims case captioned TOMRA of North
America, Inc v Dep’t of Treasury, Docket No. 14-91-MT, and consolidated with TOMRA of
North America, Inc v Dep’t of Treasury, Docket No. 14-185-MT. The February 2015 Affidavit
is attached hereto as Exhibit A.

5. The February 2015 Affidavit contained factual statements that were true for all
tax periods in issue in those lawsuits, October 1, 2003 through December 31, 2008.

6. The facts attested to in the February 2015 Affidavit relating to imposition,
correct for the tax period at issue in the instant matter, March 1, 2011 through December 31,
2011. |

7. The examples and discussion of transaction processing set forth in paragraph 17
through 58 also apply to similar transactions in 2011.

8. TOMRA continues to charge its customers sales tax on sales of Container

Recycling Machines and parts thereto.

226434362
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Further, Affiant sayeth not.

Dated: IU\ > ,2016

Subscribed and swom to before me

this .3 day of Octdber 2016

Do Sesgisp

Notary Public

Foichelof  County, _Shelhon

My Commission Expires:

CHERYL L. GIANGREGORIO
Notaty Public, State of Connecticut
My Commissgion Expires June 30, 2020

22643436.2
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Ao Mak|r,

Laura Mailloux
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.

STATE OF MICHIGAN
COURT OF CLAIMS

TOMRA OF NORTH AMERICA, INC,,

Mailloux Affidavit

Docket No. 14-91-MT

Plaintiff,
HON. MICHAEL J. TALBOT
v
DEPARTMENT OF TREASURY, Consolidated with Docket No.
STATE OF MICHIGAN, 14-185-MT
Defendant.

JUNE SUMMERS HAAS (P59009)
BRIAN T. QUINN (P66272)

Honigman Miller Schwartz and Cohn LLP
Attorneys for Plaintiff

222 North Washington Square, Suite 400
Lansing, Michigan 48933

(517) 377-0734

SCOTT L. DAMICH (P74126)

Assistant Attorney General

Michigan Department of Attorney General
Revenue & Collections Division
Attorneys for Defendant

P.O. Box 30754

Lansing, Michigan 48909

(517)373-3203

AFFIDAVIT OF LAURA MAILLOUX
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TN

STATE OF CONNETICUT )
)ss.
COUNTY OF MILFORD )

I, Laura Mailloux, being duly sworn, depose and make this Affidavit upon personal
knowledge of the matters contained herein.

1. If called upon, I can competently testify to the facts of this Affidavit.

2. I received my degree in accounting from San Diego State University.

3. I have worked for TOMRA of North America, Inc. (“TOMRA”) for
approximately 15 years.

4, I am currently the Director of Shared Financial Services for TOMRA.

5. As Director of Shared Financial Services, I am responsible for accounts payable,
accounts receivable, and billing. In the course of performing my duties and responsibilities for
TOMRA, 1 am familiar with the business activities of TOMRA in Michigan from October 1,
2003 through December 31, 2008 tax (“tax periods in issue”). All of the statements below are
true and correct during the tax periods at issue.

6. TOMRA sells and leases Container Recycling Machines, also known as reverse

vending machines,

7. TOMRA also sells parts and supplies for Contained Recycling Machines.

8. The only items of tangible personal property TOMRA sold or leased in Michigan
during the tax periods in issue were Container Recycling Machines and parts thereto.

9. TOMRA also provides service and sells maintenance contracts to its customers
separate from the sale or lease of Container Recycling Machines.

10.  Under the maintenance contracts, TOMRA will repair a Container Recycling
Machine if it is not working properly.

11.  During the tax periods in issue, TOMRA charged its Michigan customers
2
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Michigan sales tax on the sale or lease of Container Recycling Machines, and TOMRA would
remit the collected sales tax to Michigan.

12.  For the tax periods in issue, invoices sent to Michigan customers listed not only
the purchase price of the Container Recycling Machines or parts, or the lease amount, but also
listed the Michigan sales tax charged to TOMRA’s Michigan customers.

13.  During the tax periods in issue, when TOMRA sold a Container Recycling
Machine, I or my staff would generate an invoice for that sale. The invoice would charge the
customer the full price of the machine and Michigan sales tax. In generating the invoice for the
sale of a Container Recycling Machine, I or my staff would, in turn, make an entry to the
Machine Sales Account in TOMRA’s general ledger for the purchase price exclusive of sales tax
and an entry to the Sales Tax Payable Account in TOMRA’s general ledger for the sales tax on
the transaction that was charged to TOMRA’s customer.

14.  During the tax periods in issue, when TOMRA leased a Container Recycling
Machine through an operating lease, I or my staff would generate monthly installment payment
invoices for during the term of the lease. The monthly invoice would charge the monthly lease

amount for the machine and the Michigan sales tax. In generating a monthly invoice for an

operating lease of a Container Recycling Machine, I or my staff would, in turn, make an entry to
the Machine Lease Account in TOMRA’s general ledger for the monthly lease payment
exclusive of sales tax and an entry to the Sales Tax Payable Account in TOMRA’s general ledger
for the sales tax on the transaction that was charged to TOMRA’s customer.

15. During the tax periods in issue, when TOMRA leased a Container Recycling
Machine through a capital lease, I or my staff would treat the capital lease like a financed sale of

a Container Recycling Machine. My staff or I would generate a monthly invoice that would
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charge the customer the monthly amortized amount of the total of purchase price and Michigan
sales tax on the full price. For the capital lease of a Container Recycling Machine, I or my staff
would, in turn, make an entry to the Capital Lease Account in TOMRA’s general ledger for the
monthly lease payment amount, exclusive of sales tax. My staff or I would also make an entry to
the Sales Tax Payable Account in TOMRA’s general ledger for the entire amount of sales tax on
the entire capital lease. Thus, in the case of a capital lease, all sales tax was recorded and then
remitted upfront, even though the customer made monthly payments.

16. Gross sales tax from the Sales Tax Payable Account was then paid to Michigan
every month during the tax periods in issue.

17.  For example, Wal-Mart was one of TOMRA’s customers during the tax periods in
issue.

18.  Attached at Tab A (INV0056703 at TOMRAQ11964) is a correct printout or
reprint of an invoice TOMRA generated and provided to Wal-Mart in connection with the sale of
Container Recycling Machine to a Wal-Mart store located in Comstock, Michigan with an
invoice date of March 31, 2008.

19, As shown on Tab A, the total amount before tax that TOMRA charged to Wal-

‘Mart in connection with the sale of Container Recycling Machine was $176,400.

20. For this transaction between TOMRA and Wal-Mart, $176,400 was booked in
TOMRA’s general ledger to the Accounts Receivable Machine Sales Account.

21.  As shown on Tab A, the total amount of Michigan sales tax TOMRA charged to
Wal-Mart was $10,404, which is 6% of the total invoice amount ($176,400) less the amount of
service installation charges ($3,000).

22. For this transaction between TOMRA and Wal-Mart, $10,404 was booked in
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TOMRA’s general ledger to the appropriate Sales Tax Payable Account.

23. As shown on Tab A, and for this transaction between TOMRA and Wal-Mart, the
net total amount TOMRA charged to Wal-Mart for the sale of Container Recycling Machine was
$186,804 ($176,400 invoice amount plus $10,404 in Michigan sales tax).

24.  Bach month during the tax periods in issue, TOMRA would remit to the
Department the amount shown in TOMRA’s Sales Tax Payable Account.

25.  During the tax periods in issue, TOMRA followed this process for each sale or
lease of a Container Recycling Machine.

26. During the tax periods in issue, TOMRA would also sell parts and supﬁlies to its
customers, as well as provide services. When TOMRA sold a Container Recycling Machine part,
I or my staff would generate an invoice for that sale. The invoice would charge the customer the
full price of the part and Michigan sales tax. In generating the invoice for the sale of a Container
Recycling Machine part, I or my staff would, in turn, make an entry to the Machine Supply Sales
Account in TOMRAs general ledger for the purchase price exclusive of sales tax and an entry to
the Sales Tax Payable Account in TOMRA’s general ledger for the sales tax on the transaction

that was charged to TOMRA’s customer.

27.  For example, Kroger was one of TOMRA’s customers during the tax periods in
issue.

28.  Attached at Tab B (INV0056163 at TOMRAQ12114) is a correct printout ot
reprint of an invoice TOMRA generated and provided to Kroger in connection with the sale of a
supply (new lock keys) for a Container Recycling Machine to a Kroger store located in Shelby
Township, Michigan with an invoice date of March 12, 2008.

29.  As shown on Tab B, the total amount before tax that TOMRA charged to Kroger
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in connection with the supply sale was $22, of which $12 was for supplies and $10 was for
service freight.

30. For this transaction between TOMRA and Kroger, $22 was booked in TOMRA’s
general ledger to the Accounts Receivable Supply Sales Account.

31.  As shown on Tab B, the total amount of Michigan sales tax TOMRA charged to
Kroger was $.72, which is 6% of the total invoice amount ($22) less the service freight ($10).

32. For this transaction between TOMRA and Kroger, $.72 was booked in TOMRA’s
general ledger to the appropriate Sales Tax Payable Account.

33. As shown on Tab B, and for this transaction between TOMRA and Kroger, the
net total amount TOMRA charged to Kroger for the supply sale was $22.72 ($22 invoice amount
plus $.72 in Michigan sales tax).

34, Each month during the tax periods in issue, TOMRA would remit to the
Department the amount shown in TOMRA’s Sales Tax Payable Account.

35.  During the tax periods in issue, TOMRA followed this process for each part sale.

36.  Attached at Tab C (INV0056505 at TOMRAO12115) is a correct printout or

reprint of an invoice TOMRA generated and provided to Kroger in connection with the sale of a

part (tipper) for a Container Recycling Machine to a Kroger store located in Imlay City, -

Michigan with an invoice date of March 24, 2008.
37.  As shown on Tab C, the total amount before tax that TOMRA charged to Kroger
in connection with the part sale was $370.75, of which $360.75 was for the part and $10 was for

service freight.
38.  For this transaction between TOMRA and Kroger, $360.75 was booked in

TOMRA’s general ledger to the Accounts Receivable Part Sales Account and $10 was booked in
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TOMRA'’s general ledger to the Accounts Receivable Supply Sales Account.

39.  As shown on Tab C, the total amount of Michigan sales tax TOMRA charged to
Kroger was $21.65, which is 6% of the total invoice amount ($370.75) less the service freight
(310).

40. For this transaction between TOMRA and Kroger, $21.65 was booked in
TOMRA’s general ledger to the appropriate Sales Tax Payable Account.

41.  As shown on Tab C, and for this transaction between TOMRA and Kroger, the
net total amount TOMRA charged to Kroger for the part sale was $392.40 ($370.75 invoice
amount plus $21.65 in Michigan sales tax).

42, Each month during the tax periods in issue, TOMRA would remit to the
Department the amount shown in TOMRA'’s Sales Tax Payable Account.

43. During the tax periods in issue, TOMRA followed this process for each part sale.

44,  Attached at Tab D (INV0056375 at TOMRAQ12116) is a correct printout or
reprint of an invoice TOMRA generated and provided to Kroger in connection with the provision
of service for a Container Recycling Machine to a Kroger store located in Port Huron, Michigan

with an invoice date of March 17, 2008.

45.  As shown on Tab D, the total amount TOMRA charged to Kroger in connection
with the provision of service was $155.75.

46.  For this transaction between TOMRA and Kroger, $155.75 was booked in
TOMRA’s general ledger to the Service Income Account.

47. As shown on Tab D, TOMRA did not charge Kroger Michigan sales tax for the

provision of service.

48. During the tax periods in issue, TOMRA followed this process for provision of
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service.

49.  Meijer was one of TOMRA’s customers during the tax periods in issue.

50. Attached at Tab E (INV0055995) is a correct printout or reptint of an invoice
TOMRA generated and provided to Meijer in connection with the capital lease of Container
Recycling Machine to Meijer with an invoice date of March 7, 2008.

51.  As shown on Tab E, the total amount before tax that TOMRA charged to Meijer
was $398,759.90, of which $292,435.32 was for the monthly capital lease, $35,656.50 was for
maintenance agreement per the capital lease, and $70,668.08 was for the provision of service
maintenance.

52. For this transaction between TOMRA and Meijer, $328,091.82 ($292,435.32 plus
$35,656.50) was booked in TOMRA’s genetral ledger to the Capital Lease Account and
$70,688.08 was booked in TOMRA’s general ledger to the Service Income Account.

53.  As shown on Tab E, the total amount of Michigan sales tax TOMRA charged to
Meijer was $17,546.12, which is 6% of the total invoice amount ($398,759.90) less the amount
of service maintenance charges ($70,668.08).

54, For this transaction between TOMRA and Meijer, $17,546.12 was booked in

TOMRA’s general ledger to the appropriate Sales Tax Payable Account.

55. As shown on Tab E, and for this transaction between TOMRA and Meijer, the net
total amount TOMRA charged to Meijer for the lease of Container Recycling Machine and
service maintenance charges was $416,306.02 ($398,759.90 invoice amount plus $17,546.12 in
Michigan sales tax).

56. Attached at Tab F (TOMRAO006856-62) is the corresponding spreadsheet for

Invoice 55995, which breaks down the lease amount and sales tax amount on a per-Meijer store
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basis.

57.  Each month during the tax periods in issue, TOMRA would remit to the
Department the amount shown in TOMRA’s Sales Tax Payable Account.

58. During the tax periods in issue, TOMRA followed this process for each sale or
lease of a Container Recycling Machine.

Further, Affiant sayeth not.

[Remainder of page is intentionally left blank.]
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Dated: }\‘ ™ 2015 %M\ ML\

Laufa Mailloux

Subscribed and sworn to before me

this _;_j_ day of f n" gl d 2015
/ R
A / ,

) Z b SIET AL

I

Notary Fublig n C
W l-ef County,  Azfes Hpyiépe

y Commission Expires:

16062289.2
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TOMRA
PO Box .00192

Mailloux Affidavit

CONFIDENTIAL

Pittsburg:h, PA 15251-0192

Wal-Mart Stores, Inc
Attn: Dept 8058

1301 SE 10th Street
Bentonville, AR 72716

3/31/2008 5/30/20C7

No Sales Person

2

. ea
T-83 HCp Combi RVM gt

€ea,

T-83 HCp Glass RVM

T-83 HCp Pallet Frames

Accounting System

Installation Charges

$176,400.00
$0.00

INV0056703

P.O. #37289"% -

$0.00

$10,404.00

iM /0056703

INVOU 36703 INV0056703
WALMART
3/31/2308 P.O. #3726915
1 $186,804.00

Wal-Mart Store #5064
6065 Gull Road
Comstock, Ml 49048

Net 60 Dzys
PLACE OF ORIGIN
6.0000 $23,000.00
0.0000 $0.00
6.0000 $138,000.00
1.0000 $18,500.00
0.0000 $0.00
1.0000 $18,500.00
1.0000 $14,400.00
0.0000 $0.00
1.0000 $14,400.00
1.0000 $2,500.00
0.0000 $0.00
1.0000 $2,500.00
1.0000 $3,000.00
0.0000 $0.00
10000« $3,000.00
$186,804.00
$0.00
$186,804.00
TOMRAO11964
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TOMRA
PO Box 200192
Pittsburgh, PA 15251-0192

KROGER MICHIGAN
4111 EXECUTIVE PKY
WESTERVILLE, OH 43081

3/12/2008 4/11/2008 8006213

DEBBIE HALL

NEW LOCK KEYS

FREIGHT

$22.00

$0.00

INV0056163

Mailloux Affidavit

CONFIDENTIAL

INV0056163 INV0056163
KROGER
3/12/2008 8006213
1 $22.72
KROGER #654 SHELBY TWP

8260 23 MILE ROAD
SHELBY TWP, Mi 48316

KROGER #654 SHELBY TWP

Net 30 Days

PLACE OF ORIGIN

6.0000 $2.00
0.0000 $0.00
6.0000 $12.00
1.0000 $10.00
0.0000 $0.00
1.0000 $10.00
$0.00 $22.72
$0.72 $0.00
INV0056163 $22.72
TOMRAO012114
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TOMRA
PG Box 200192

Pittshurgh, PA 1

KROGER MICHIGAN
4111 EXECUTIVE PKY
WESTERVILLE, OH 43081

3/24/2008 4/23/2008

DEBBIE HALL

TIPPER

FREIGHT

$370.75

$0.00

INV0056505

Mailloux Affidavit

-
.
Y

CONFIDENTIAL

INV0056505 INV0056508
5251-0192
KROGER
3/24/2008 8006414
1 $392.40
KROGER 465

1821 S CEDAR
IMLAY CITY, M! 48444

8006414 Net 30 Days
PLACE OF ORIGIN

1.0000 $360.75
0.0000 $0.00
1.0000 $360.75
1.0000 $10.00
0.0000 $0.00

$0.00 $392.40

$21.65 $0.00

INVD056505 $392.40

TOMRAO12115
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TOMRA
PO Box 200192

Mailloux Affidavit

Pittsburgh, PA 16251-0192

KROGER MICHIGAN
4111 EXECUTIVE PKY
WESTERVILLE, OH 43081

{ 4
CONFIDENTIAL
INV0056375 INV0056375
KROGER

3/17/2008 1262289 2/13/08
1 $155.75
KROGER #715
1215 24TH STREET

PORT HURON, MI 48060

3/17/2008 4/16/2008 1262289 2/13/08 Net 30 Days
DEBBIE HALL PLACE OF ORIGIN

0.7500 $101.80
SVCLAB @ 101.80 /HR 0.0000 $0.00
0.7500 $76.35
1.0000 $79.40
ZONE B MILES (FEB NUISANCE CALL) 0.0000 $0.00
1.0000 $79.40

$155.75 $0.00 $155.75

$0.00 $0.00 $0.00

INV0056375 INV0056375 $156.75

TOMRAO12116
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TOMRA
PO Box 200192

Pittsburgh, PA 15251-0192

MEIJER INC.

ATTN: ACCOUNTS PAYABLE
P OBOX 1610

GRAND RAPIDS, Mi 49501-

3/7/2008 4/6/2008 P.O. #E552579

DEBBIE HALL

MONTHLY CAP LEASE

MAINTENANCE TO 1620

MAINTENANCE TQO 4670

$398,759.90
$0.00 $17

INV0055995 INV0055895

$0.00

,546.12

187b
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e

INV0055995 INV0055395
MEIJER
3/772008 P.O. #E552579
1 $416,306.02
Net 30 Days
PLACE OF ORIGIN
1.0000 $292,435.32
0.0000 $0.00
1.0000 $292,435.32
1.0000 $35,656.50
0.0000 $0.00
1.0000 $36,656.50
1.0000 $70,668.08
0.0000 $0.00
1.0000 $70,668.08
$416,306.02
$0.00
$416,306.02
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AL LEASE INVOICE MARCHZ008: = o

€565
Bill To:  Meijer inc. Y/ V 557
Attn: Accounts Payable ~
P.O. Box 1610

Grand Rapids, Ml 49501

Terms: 30 Days
Remit To: TOMRA Processing Center P.O. Box 8500-7200 Philadelphia, PA 191787200 T

Rental Rental Rental Monthly Store
Store #: Location: _Begin Date: End Date: Amount: Tax: Total: Total:

41 Grand Rapids 4/1/2006 3172011 1,049.56 42.97 1,092.53

11 Grand Rapids 11/1/2008 10/1/2011 3,163.35 130.80 3,303.15 4,395.68

12 Grand Rapids 3/1/2006 21172011 544.04 22.64 566.68

12 Grand Rapids. 12112007 11/30/2012 505,67 20.34 526.01

12 Grand Rapids 1171/2006 10/1/2011 3.796.02 167.76 3,963.78 5,056.47

16 Battle Creek 3/1/2006 21112011 544.04 22.64 566.68

18 Baitle Creek 12172006 11172011 3,163.35 138.80 3,303.15 3,869.83

19 Muskegon 21112006 17112011 544.04 22.64 566.68

19 Muskegon 124112006 11172011 4,428.69 195.72 4,624.41 5,191.09

20 Grand Rapids 8/1/2006 7112011 1,049.56 42,97 1,082:53

20 Grand Rapids §/1/2008 71172011 4,428.69 195,72 4,624.41 5,716.94

21 Kalamazoo 31112006 21112011 1,049.56 42.97 1,002.53 ‘ —~ }

21 Kalamazoo 9/1/2006 8/1/2011 3,796.02 167.76 3,963:78 5,056.31 ;

22 Kalamazoo 9/1/2006 8/1/20%1 934.00 36.04 970.04

22 Kalamazoo 9/1/2008 8/1/2011 3,798.02 167.76 3,963.78 4,933.82

23 Lansing 47172008 312011 1,049.56 42 .97 1,082.53

23 Lansing 1/1/2007 12112011 3,163.35 139.80 3,303.16 4:295.68 =

24 Lansing 47172008 3712011 1,048.56 42.97 1,062:53 &i

24 Lansing 10/1/2008 9/1/2011 3,163.35 139.80 3,303.15 4,395.68 )

25 QOkemos 2/1/2008 171/2011 544.04 22.64 566.68 §

25 Okemos 10/1/2006 9/1/2011 467.00 18.02 485.02 ’ >

25 Okemos 10/1/2006 9/1/2011 4,428.69 195.72 4,624.41 5.676.11 =h
)
<.
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26
26
27
27
28
28
29
29
30
30
30
32
32
32
33
33
34
34
35
35
35
36
36
36
41
41
41
42
42
43
43
44
44
44
45
45
46

Jenison
Jenison
Ypsiltanti
Ypsilanti
Flint

Flint

Flint

Flint
Jackson
Jackson
Jackson
Canton
Canton
Canton
Traverse City
Traverse Gity
Royal Oak
Royal Oak
Taylor
Taylor
Taylor
Wyoming
Wyoming
Wyoming
Benton Harbor
Benton Harbor
Benton Harbor
Saginaw
Saginaw
Saginaw
Saginaw
Flint

Flint

Flint

Adrian
Adrian
Brighton

5/1/2006
$/1/2006
3/1/2006
12/1/2008
1/1/2006
11/1/2006
11112006
11112006
2/1/2006

1/1/2008.

9/1/2006
3/1/2006
1/1/2008
9/1/2008
31172008
10/1/2006
4112008
1/1/2007
3/1/2006
10/1/2007
1/1/2007
2/1/2008
12/1/2007
9/1/2006
3/1/20086
12/1/2007
12/1/2006
3/1/2008
8/1/2006
3/1/20086
8/1/2006
1/1/2006
1/1/2008
10/1/2008
12/1/2005
12/1/2006
1/1/2008

41112014
8/1/2011
20112011
117/1/2011
12112010
10/472011
12/31/2010
10/31/2011
1/31/2011
1213112012
6/31/2011
2/28/2011
12/31/2012
8/31/2011
2/28/2011
8/30/2011
3/31/2011
12/31/2011
2/28/2011
9/30/2012
12/3112011
1431/2011
11430/2012
8/31/2011
2/2812011
11/30/2012
11/30/2011
2/28/2011
7/31/2011
2/28/2011
713412011
12/31/2010
121312012
9/30/2011
11/30/2010
11/30/2011
12/31/2010

1,049.56
3,163.35
1,049.56
3,163.35
518.45
3,796.02
544.04
3,163.35
544.04
505,67
3,796.02
544.04
505.57
3,796.02
1,049.56
4,428.69
1,049.56
3,163.35
544.04
572.66
3,796.02
544.04
505.67
4,428.69
544.04
505.67
3,163.35
1,049 56
3,163.35
544.04
3,796.02
544.04
505.67
3,796.02
544.04
3,796.02
544.04

42.97
139.80
42.97
139.80
22.64
1687.76
22.64
139.80
22.64
20.34
167.76
22.64
20.34
187.76
42.97
195.72
42.97
138.80
22.64
24.36
167.76
22.64
20.34
195.72
2284
20.34
139.80
42,97
139.80
22,64
167.76
22.64
20.34
167.76
2264
167.76
22.64

1,092.53
3,303.15
1,092.53
3,303.15
542.09
3,863.78
566.68
3,303.15
566.68
526.01
3,883.78
566.68
526.01
3,063.78
1,092.53
4,624 .41
1,082.53
3,303.18
566.68
597.02
3,963.78
566.68
526.01
4,624.41
565.68
526.01
3,303.15
1,082.53
3;303.15
566.68
3,963.78
566.68
526.01
3,963.78
566.68
3,963.78
566.68
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4,395.68
4,395.68
4,505.87

3,869.83

5,056.47

5,06647
5,716.84

4,395.68

5,127.48

5,717.10

4,395:84
4,395.68

4,530.46

5,056.47

4,530.46
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48
45
47
a7
48
48
50
50
52
52
53
53
53
84
&4
55
55
55
56
56
56
57
57
63
63
83
64
84
65
65
65
87
67
67
68
68
68
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Brighton
Brighton
Holland
Holland

Bay City

Bay City
Grand Rapids
Grand Rapids
East Lansing
East Lansing
Waterford
Waterford
Waterford
Northville
Northville
Sterling Heights
Sterling Heights
Sterling Heights
Jackson
Jackson
Jackson
Rochester
Rochester
Roseville
Roseville
Roseville

Anf Arbor
Ann Arbor
Utica

Utica .

Utica

Monroe
Monroe
Monroe
Westland
Westland
Westland

11/1/2007
1/1/2007
4/1/2008

11/1/2006
71112005

11/1/2006
471/2008
8/1/2008
2/1/2006
71112006
1/1/2008

114112007
1/1/2007
11112006
1/1/2007
3172008
1/1/2008
8/1/2006
2/1/2006

11/1/2007

1211/2006
4/1/2006
11172007
3/1/2006

10/1/2007

12/1/20086
3/1/2006
1/1/2007
3/1/2008

10/1/2007
1/1/2007
3/1/2006
8/1/2006
91112006
3/1/2008

11/1/2007

10/1/2006

10/31/2012
12/1/2011
3/31/2011

10/31/2011
6/30/2009

10/31/2011
3/31/2011
8/31/2011
113172011
6/30/2011

12/31/2010

10/31/2012

12/31/2011

12/31/2010

12/31/2011
2/28/2014

12/31/2012

7/1/2011
1/31/2011

10/31/2012

11/30/2011
3/31/2011

12/31/2011
2/28/2011
9/30/2012

11/30/2011
2/28/2011

12/31/2011
2/28/2011
9/30/2012

12/31/2011
2/28/2011
713112011
8/31/2011
2/28/2011

10/31/2012
9/30/2011

515.34
3,796.02
1,049,568
3,796.02
558.71
3,796.02
1,049.56
3,163.35
544.04
3,767.75
544.04
515.34
3,796.02
544.04
3,796.02
544.04
505.67
3,796.02
544.04
515.34
4,428.69
1,049.56
3,163.35
544,04
572.66
3,796.02
1,049.56
3,163.35
544.04
572.66
3,796.02
544,04
3,630.35
1,265.34
1,049,56
643.17
3,163.35

20.62
167.76
4297
167.76

256.00

167.76
42.97
138:80
22.84
166.06
22.64
20.92
167.76
2264

167.76

22.84
20.34
167.76
22.64
20.92
196.72
4297
139.80
22.64
24.36
167.76
42.97
139.80
22.64
24.36
167.76
22.64
157.82

56.92

42.97
28.59
139.80

536.26
3,963.78
1,092.53
3,963.78

583.71
3,063.78
1,092.53
3,308.15

566.68
3.933.81

566.68

536.26
3,063.78

566.68
3,963.78

566:68

526.01
3,863.78

566.68

536.96
4,624.41
1,092.53
3,303.15

566.68

597.02
3,963.78
1,002.53
3,303.15

568.68

587.02
3,963.78

566.68
3,788.17
1,321.26
1,092.53

671.76
3,303.15
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5,066.72
5,056.31
4,547.49
4,395.68

4,500.50

5,088.72

4,530.46

5,056.47

5,727.35

4,395.68

5,127.48

4,395.68

5,127.48

5,676.11

5,067.44
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69

89

70

70

70

71

71

72

72

105
108
108
108
109
108
113
113
113
118
119
122
122
123
123
140
140
140
145
145
168

168

158
163
163
171
171
172

Mt. Pleasant
Mt Pleasant
Waodhaven
Woodhaven
Woodhaven
Muskegon
Muskegon
Belleville
Belleville
Chesterfield
Chesterfield
Midtand
Midland
Commerce
Commerce
Corunna
Corunna
Corunna
Kalamazoo
Kalamazoo
Wixom
Wixom
Southgate
Southgate
Lapeer
Lapeer
Lapeer
Fraser
Fraser
Grand Rapids
Grand Rapids
Grand Rapids
Part Huron
Port Huron
Cadillac
Cadillac
Howell

3/1/20086
8/1/2006
31172006
12/1/2007
1/1/2007
3/1/2008
1/1/2007
3/1/2006
12/1/2006
3/1/2006
11112007
3/4/2006
10/1/2006
1112006
12/1/20086
1/1/2006
9/172007
11/1/2006
11/1/2006
8/1/2006
1/1/2006
10/1/2006
6/1/2005
3/1/2008
11/1/2008
11/1/2006
3/1/2007
3/1/2006
10/1/2006
3/1/2006
11/1/2007
9/1/2006
3/1/2006
11/4/2006
3/1/2006
11/2007
1/1/2006

2/2812011
7/31/2011
212812011
11/30/2012
12/31/2011
2/28/2011
12/31/2011
212812011
11/30/2011
2/28/2011
12/31/2011
2/28/2011
9/30/2011
12/31/2010
11/30/2011
12/31/2010
8/31/2012
10/31/2011
10/31/2011
8/31/2011
12/31/2010
9/30/2011
5/31/2009
2/28/2011
10/31/2011
10/31/2011
212812012
2/28/2011
0/30/2011
2/28/2011
10131/2012
8/31/2011
2/28/2011
10/31/2011
2128/2011

12/312011

12/31/2010

1,049.56
4,428.69
544.04
505.67
3,786.02
544.04
3,796.02
1,049.56
3,796.02
1,048.58
3,163.35
1,049.56
3,163.35
544,04
3,786.02
544.04
659.66
3,796.02
1,050.01
3,796.02
544.04
3,163.35
3,709.06
544,04
544.04
3,796.02
502.34
544.04
3,796.02
1,049.56
653.30
3,163.35
544,04
3,796.02
544.04
3,786.02
544,04

42.97
195.72
22.64
20.34
167.76

22.64
167.76

42.97
167.76
45.46

139.80

42.97
138.80

22.64

167.76
22.64
29.58

167.76
43.00

167.76
22.64

139.80

171.39
22.64
22.64

167.76
26.14
22.64

167.76
42.97
29.20

139.80
22.64

167.76
22.64

167.76
22.64

1,092.53
4,624.41
566.68
526.01
3,963.78
566.68
3,963.78
1,082.53
3,963.78
1,095.02
3,303.15
1,082.53
3,303.15
566.68
3,063.78
566.68
689.24
3,963.78
1,083.01
3,9683.78
566.68
3,303.15
3,880.45
566.68
566.68
3,963.78
628.48
566.68
3,963.78
1,002:53
682.50
3,303.15
566.68
3,963.78
566.68
3,963.78
566.68
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5,716.94

5,056.47
4,530.48
5,056.31
4,398.17
4,395.68

4,530.46

5,219.70
5,056.79
3,869.83

4,447 .13

5,158.94

4,530.46

5,078.18
4,530.46

4,5630.46
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172
172
173
173
174
174
175
175
177
177
177
179
178
180
180
185
188
185
187
187
188
188
181
181
183
193
194
194
185
195
196
196
187
197
197
199
190

Howell
Howell

Ann Arbor
Ann Arbor
Mason
Mason
Three Rivers
Three Rivers
Washington TWP
Washington TWF
Washington TWP
Coldwater
Coldwater
Grand Haven
Grand Haven
Auburn Hills
Auburn Hills
Aubum Hills
Bay City

Bay City
Livonia
Livonia
Plainwell
Plainwell
Ludington
Ludington
Charlotte
Charlotte
Battle Creek
Batlie Creek
Portage
Portage
Oxford
Oxford
Oxford
Caledonia
Caledonia

11M72007
1/1/2007
1/1/2006
11172006
3/1/2008
10/1/2006
10/1/2004
41112006
1/1/2008
12/1/2007
1/1/2008
3/1/2006
3/1/2008
3/1/2006
1112007
1/1/2006
11/1/2007
1/1/2008
3/1/2006
31720086
1/1/2006
1/1/2008
3/1/2006
3/1/20086
3/1/2006
3/112008
104112004
4/4/2006
2112006
2/1/2006
117112005
11/1/2005
1/1/2006
147172007
1/1/2006
2/1/2005
2/1/2005

10/31/2012
12/31/2011
12/31/2010
12/31/2010
2/28/2011
9/30/2011
9/1/3008
3/3112011
12/31/2010
114/30/2012
12/31/2010
2/28/2011
2/282011
212812011
12/31/2011
12/31/2010
10/31/2012
12/31/2010
2/28/2011
2/28/2011
1213172010
12/31/2010
212812011
2/128/2011
2/28/2011
2/28/2011
9/30/2008
313172011
1/31/2011
113172011
10/31/2010
10/31/2010
12/31/20140
10/31/2012
12/31/2010

1/31/2009

1/31/2009

515.34
3,796.02
2,582.03

544,04
1,048.56
3,163.35
3,702.06
1,048.56
3,868.71

505.67

544.04

544.04
1,853.68

544.04
3,796.02
3,230.37

515.34

544,04
2,682.03

544.04

544.04
2,592.03

544.04
1,953.69

544,04
1,853.69
2,532.92

544.04

844.04
3,230.37

544.04
3,230,37

544.04

515.34
2,592.03

558.71
3,088.40

20.92
167.78
115.52

22.64

42,97
139.80
174.39

42.97
172.12

20.34

22.64

22,84

87.22

22.64
167.78
143.82

20.92

22.64
115.52

2284

2264
115.52

22.64

87.22

22.64

87.22
117.88

22.64

22.64
143.82

22.64
143,82

22.64

20.92
115.52

25.00
143,28

£536.26
3,963.78
2,707.55
566.68
1,092,53
3,303.15
3,880.45
1,082.53
4,040.83
526.01
566.68
566.68
2,040.91
566.68
3,963.78

3,374.19

536.26
566.68
2,707.65
566.68
566.68
2,707.55
566.68
2,040,91
566.68
2,040.91
2,650.80
566,68
565.68
3,374.18
£66.68
3,374.19
566,68
536.26
2,707.55
£83.71
3,241.68
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5,086.72
3,274.23
4,385.68

4,972.98

5,133.52
2.607.59

4,530.46

4,477.18
3,274.23
3,274.23
2,607.59
2,607.59
3,217.48
3,940.87

3,940.87

3,810.49

3,825,309
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201 Greenville 11/?/2b05 10/31/2010 471.67 28.30 489.97

201 Greenville 11/1/2005 1073172010 544.04 22.64 566.68

201 Greenvilie 12/1/2008 11/30/2011 2,897.35 111,84 2,809.19 3,875.84

203 Big Rapids: 21112006 1/31/2011 544.04 22.64 566.68

203 Big Rapids 2/1/2006 13112011 2,562.03 116,52 2,707.55 3,274.23

205 Lowell 2/1/2008 113112011 844.04 22.64 566.68

205 Lowell 2/1/2006 1/31/2011 2,592.03 115.52 2,707.55 3,274.23

208 Lincoln Park 9/1/2004 8/31/2008 1,085.48 45.08 1,080.58

208 Lincoln Park 9/1/2004 8/31/2008 3,098.40 14328 3,241.68 4,322:24

209 Dewitt 2/1/2007 13172012 776.36 36.58 812.94 ~ T

209 DeWitt 2/1{2007 173172012 3.236,10 14417 3,380.27 4,193.21

210 Grand Ledge 20112008 1131/2011 544.04 22.64 566.68

210 Grand Ledge 21112008 113172011 3,702.04 172.12 3,874.16 4,440.84

218 Wallcer 2/1/2005 1/31/2000 558,71 25.00 583.71

216 Walker 21112005 1/31/2009 3,098.40 143,28 324168

216 Walker 11/1£2006 10/31/2011 544 04 22.64 586.68 4,392.07

217 Holland 2/1/2008 1/31/2009 558.71 25.00 583,71

217 Holland 2/1/2005 1/31/2008 3,088.40 143.28 3,241.68 3,825.39

221 Grandville 114172005 10/31/2010 544,04 22.84 566.68

221 Grandville 11/142008 1043172010 3,230.37 143.82 3,374,189 3,940.87

222 Madison Heights 2/1/2008 1431/20190 544.04 22.64 566.68 ‘

222 Madison Heights 2/1/2006 1/31/2010 3,868,71 167.37 4,036.08 4,602.76

226 Rockford 711/2004 8/30/2008 869.32 35.11 804.43

226 Rockford 71112004 6/30/2008 3,663.90 168.69 3,832.59 4,737.01

227 White Lake 21112005 1/31/2009 558,71 25.60 584:31

227 White Lake 2/1/2005 1/31/2009 3,008:84 143.28 3,242.12 3,826.43

229 Marysville 3/1/2005 2/28/2008 558.71 25.60 584.31 e

228 Marysville 3/4/2005 212812009 3,098.40 143.28 324168 3,825.99 :

231 Southfieid 3/1/2005 2/28/2009 558.71 25.60 584,31

231 Southfield 3/1/2005 2/28/2009 3,088.40 143.28 324168 3,825.99

232 Frulport 211120086 1131/2011 544,04 22.64 566.68

232 Fruitport 21172006 113112011 3,230.37 143.82 3,374.19 3,940.87 =

283 Allen Park 21112607 1/34/2012 776.36 36.58 812.94 o,

233 Allen Park 211/2007 1/31/2012 3.236.10 144.17 3,380.27 4,193.21 o

237 Warren 12/1/2006 11/30/2011 776.36 36.58 '812.94 S

237 Warren 12/1/2006 11/30/2011 3,163.35 139.80 3,303.15 4,116.09 >

242 New Haven 71112007 B8/30/2012 4,102.31 189,78 4,282 10 4,292.10 =
)
<.
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303
303
312

Total:

lonia
lonia
Grand Rapids

6/1/2005
6/1/2006
2/1/2008

5/31/2008
5/31/2009
113172013

558.71 25.80 584.31
3,098.40 143.28 3,241.68 3,825.08
4,735.34 21047 4,845.81 4,945.81
398,769.90 17,546.12 416,306.02 416,306.02
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Louis Padnos Iron & Metal Co. v. Michigan Dept. of Treasury, 1999 WL 284148 (1999)
Louis Padnos Iron & Metal Co

1999 WL 284148 (Mich. Tax Tribunal)
Michigan Tax Tribunal
State of Michigan

LOUIS PADNOS IRON & METAL COMPANY, PETITIONER
V.
MICHIGAN DEPARTMENT OF TREASURY, RESPONDENT

MTT Docket No. 240432
March 31, 1999

OPINION AND JUDGMENT

*1 Petitioner, Louis Padnos Iron & Metal Company, appeals a use tax assessment issued by Respondent, Michigan
Department of Treasury. Petitioner contests the disallowance of a use tax exemption on certain equipment used by
Petitioner in its recycling operation. Kevin Dougherty, Attorney at Law, appeared on behalf of Petitioner. Ross Bishop,
Assistant Attorney General, appeared on behalf of Respondent. The hearing was March 12, 1998.

This case requires the Tax Tribunal to decide whether hoppers and rolloffs, radiation detection equipment, Freon
extracting equipment and cranes are equipment used in industrial processing. If the equipment is used in industrial
processing, it is exempt from use tax.

Respondent considers recycling industrial processing. So the Tribunal must determine when Petitioner's recycling
operation begins. Then any equipment used from that point forward, until production ends, is exempt from use tax.
Conversely, any equipment used before the beginning point is not exempt.

The Tribunal concludes that the Freon extracting equipment and the cranes are exempt, since they are used after or
when processing begins. But the hoppers and rolloffs, and the radiation detection equipment are not exempt, since they
are used before processing begins.

The Tribunal will have a separate findings of facts and conclusions of law for each category of equipment.

Background

This proceeding is an appeal of final assessment H710196 issued on October 18, 1996 by Respondent for the tax period
of January 1, 1991 to December 31, 1994.

Petitioner contends that the subject equipment is exempt from use tax under the industrial processing exemption of the
Michigan Use Tax Act. MCL 205.94; MSA 7.555(4):
Sec. 4 The tax levied does not apply to the following:

(g) Industrial processing. Property sold to the following: (i) An industrial processor for use or consumption in industrial
processing.... Industrial processing does not include receipt and storage of raw materials purchased.... “[IJindustrial
processor” means a person who transforms, alters, or modifies tangible personal property by changing the form,
composition or character of the property.... (emphasis added).
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Louis Padnos Iron & Metal Co. v. Michigan Dept. of Treasury, 1999 WL 284148 (1999)
Louis Padnos Iron & Metal Co

Respondent contends that, although recycling qualifies Petitioner as an industrial processor, the subject equipment is
not involved in industrial processing as defined by the statute.

Petitioner is a recycler with several centers in Michigan. Petitioner collects obsolete equipment and production scrap,
and then recycles them. They are separated by type and grade. These materials are then sold to Petitioner's customers.

The controversy revolves around several pieces of equipment that Petitioner uses in its recycling operation:
1. Hoppers and rolloffs. Hoppers and rolloffs are large containers which are placed at Petitioner's suppliers' locations.

The hoppers and rolloffs are filled by Petitioner's suppliers. The hoppers are generally located within a supplier's plant
and, when filled by the supplier, are taken out to the rolloffs. The supplier then dumps the hoppers' contents into the
rolloffs. When the rolloffs are full, Petitioner picks them up and takes them to his plant. Once there, the contents of
the rolloffs are dumped on the ground in a pile, and the rolloffs are again taken, empty, to the supplier's location, to
be filled again.

*2 2. Radiation detection equipment. Before any raw material enters Petitioner's plants, Petitioner screens all loads

for radiation contamination. If a load is contaminated, it is not accepted, and Petitioner notifies the appropriate
governmental agency.

3. Freon extraction equipment. This equipment is used to recover Freon from various obsolete equipment like
refrigerators and air conditioners.

4. Cranes. Cranes have two functions: (1) to separate and sort out piles of material received from suppliers, and (2) to
load the piles into shredders, crushers and other machines, which further separate the piles according to type or grade.
(Respondent has granted a partial exemption for the second function).

HOPPERS and ROLLOFFS

Petitioner's Contentions

Petitioner makes two arguments for exempting the rolloffs and hoppers from use tax. First, Petitioner contends that the
rolloffs and hoppers are used by the supplier to sort industrial waste, which is a form of processing. Second, Petitioner
contends that the hoppers and rolloffs are exempt under 1979 AC, 205.90(5), which exempts equipment used for quality
control and for the disposal of industrial scrap:

Industrial processing includes the following activities:

(b) ... quality control.

(e) Disposal of production scrap and waste.
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Louis Padnos Iron & Metal Co. v. Michigan Dept. of Treasury, 1999 WL 284148 (1999)
Louis Padnos Iron & Metal Co

Under Rule 205.90, industrial processing includes both quality control and the disposal of production scrap and waste.
Petitioner contends that the rolloffs and hoppers control quality by minimizing the mixing of different types of waste
and that the suppliers use the hoppers and rolloffs to dispose of production scrap and waste.

Respondent's Contentions

“ ... Industrial processing does not include receipt and storage of raw materials purchased or extracted by the user or
consumer ....” MCL 205.94(g); MSA 7.555(4)(g). Further 1979 AC, R 205.90 states, in relevant part:
(3) ... The industrial processing exemption does not include:

(d) Tangible personal property used for receiving and storage of materials, supplies, parts and components purchased
by the user or consumer.

Respondent contends the rolloffs and hoppers are used exclusively in the receipt and storage of raw materials and, as a
result, are not eligible for the exemption. Respondent also states that Mr. Padnos testified that the hoppers and rolloffs
were used in a materials acquisition function. Respondent then explains how the hoppers and rolloffs are used and why
their use is not part of industrial processing.

The hoppers are located at the suppliers' locations where they are filled with the raw materials Petitioner uses. The
hoppers are then emptied into the rolloffs, which are then brought to Petitioner's facility and emptied. The rolloffs
are then taken back to the supplier's location. This activity does not constitute “industrial processing,” as it does not
involve “transform[ing], alter[ing], or modify[ing] the tangible personal property by changing the form, character or
composition” of the product ultimately sold at retail. It involves only the receipt of a raw material, a function expressly
excluded from the industrial processing exemption.

FREON EXTRACTION

Petitioner's Contentions

*3 Freon extraction changes the character of the property. Before refrigerators or air conditioners are shredded or
crushed, any remaining Freon gas must be removed under federal law. Petitioner uses specialized equipment to extract
and store different types of Freon gas, which is also resold as a raw material. So Petitioner contends that the Freon
extraction equipment is entitled to the exemption.

Respondent's Contentions

Freon extracting equipment is not exempt. It does not transform, alter, or modify the Freon. Likewise, the item from
which the Freon was removed, the air conditioner or refrigerator, is not changed. The Freon removal equipment does
not transform, alter or modify the air conditioner or refrigerator by changing its form, composition or character.

RADIATION DETECTION EQUIPMENT

Petitioner's Contentions

Radiation detection equipment is exempt because it is used for quality control under Rule 205.90(5)(b). Petitioner uses
radiation detectors in a quality control function to ensure that no radioactive material contaminates any other materials
in the plant. Petitioner could hypothetically test its products for radiation at the end of the process, in which case Mr.
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McDonald, Treasury's witness, said the Department would allow an exemption. Petitioner contends that performing
this quality control function at the end of the process instead of the beginning would be “inefficient, costly, and stupid.”

Respondent's Contentions

Radiation detection equipment is not exempt. Mr. Padnos clearly testified that the radiation detection equipment is used
only in the receiving portion of his facility. Mr. Padnos indicated that loads of raw material are scanned for radioactivity,
and if found, the entire load of raw material is rejected. If no radioactivity is detected, Petitioner accepts the load. So
Respondent contends that the radiation detection equipment does not transform, alter, or modify the raw material
scanned. The raw material accepted is the same as it was when it entered Petitioner's facility. The same can be said
for the rejected material. It does not change either. An examination of a raw material to see if it meets the purchaser's
qualification is a receipt function, not an industrial processing one.

CRANES
Petitioner uses cranes for two purposes. First, cranes are used to spread out, sort, and separate different types and grades
of materials. Second, cranes are used to pick up automobiles and other heavy items and load them into the shredders

and crushing equipment. The Department agrees that the second purpose is exempt, but not the first purpose.

Petitioner's Contentions

Petitioner's customers do not simply purchase steel, iron or aluminum. Petitioner's customers purchase materials by
ordering specific types and grades of materials. The types and grades of materials are defined by guidelines used in the
recycling industry. Scrap material does not arrive at Petitioner's facilities in consistently separated lots, and separating
the various types and grades of the scrap material Petitioner purchases is a fundamental step in Petitioner's process of
making a quality product for its customers.

*4 Petitioner views Respondent's position that sorting is not industrial processing as contrary to the statutory
and administrative definition of “industrial processing.” MCL 205.94(g); MSA 7.555(4)(g) requires that the form,
composition or character of tangible property must be changed to qualify for industrial processing. The Department's
definition of processing is more expansive, defining industrial processing as ... changing the form, composition, quality,
combination or character of [tangible] property....” Rule 205.90(2).

Petitioner contends that the cranes are used to change the character, composition, or, at the very least, to change the
combination of a worthless pile of junk into valuable, salable raw material that can be sold to manufacturing industries.
Specifically, cranes are used to sort the industrial waste before it is put in crushers and shredders.

Petitioner also argues that any equipment used partially in industrial processing is entitled to a full exemption. Michigan
Allied Dairy Ass'n v State Board of Tax Admin, 302 Mich 643; 5 NW2d 516 (1942); Michigan Bell Telephone Co v Dep't

of Treasury, Mich App ___;_ NW2d ___ (1998).

Respondent's Contentions

Respondent argues that sorting is not consistent with the statutory definition of industrial processing, and neither
the Tax Tribunal nor the courts have the authority to expand an exemption beyond that intended by the legislature.
Respondent also argues that Petitioner's use of the cranes in sorting just places raw materials in separate piles so that when
Petitioner does begin its industrial processing, only the material which Petitioner wants to process is actually processed.
So Respondent concludes that the crane use which has been denied an exemption is the crane's use in the receipt and
storage of raw materials, which is expressly non-exempt under the statute.
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Respondent also views Petitioner's position on partial exemption status as contrary to the Tribunal's findings in Prof.
Guidance Systems v Dep't of Treasury, 7T MTTR 317 (Docket No. 111890, May 11, 1992), where the notion that partial
use of equipment in an exempt matter results in a complete exemption was rejected. The Tribunal was affirmed by the
Court of Appeals in an unpublished opinion. Professional Guidance Systems v Dep't of Treasury, unpublished opinion
per curiam of the Court of Appeals, decided August 29, 1995 ( Docket No. 152883).

FINDINGS OF FACT

The Tribunal finds that:
1. Recycling is industrial processing.

2. Petitioner's business has two functions: 1) a collection function where Petitioner collects and transports its suppliers'
production waste and scrap, and 2) a processing function which recycles scrap and obsolete items.

3. Petitioner's suppliers' production waste and scrap are Petitioner's raw materials.

CONCLUSIONS OF LAW

Equipment used in industrial processing is exempt from use tax. The pertinent parts of MCL 205.94; MSA 7.555(4) are:
*5 Sec. 4. The tax levied does not apply to the following:

(g) Property sold to the following: (i) An industrial processor for use or consumption in industrial processing.... Industrial
processing does not include receipt and storage of raw materials purchased.... “[IJindustrial processor” means a person
who transforms, alters, or modifies tangible personal property by changing the form, composition or character of the
property.... (emphasis added).

The Tribunal also notes that tax “exemption provisions must be strictly construed in favor of the taxing agency.”
Evanston YMCA v State Tax Commission, 369 Mich 1, 7; 118 NW2d 818 (1962). Similarly, the Supreme Court In re
Smith Estate, 343 Mich 291, 297; 72 NW2d 287 (1955), indicated that:

[I]t is well to observe that our point of departure in the interpretation of any taxing act is the
consideration that a preference in or an exemption from taxation must be clearly defined and without
ambiguity. Taxation, like rain, falls on all alike. True, there are, in any taxing act, certain exceptions,
certain favored classes, who escape the yoke. But one claiming the unique and favored position must
establish his right thereto beyond doubt or cavil.

Since Respondent admits that Petitioner is an industrial processor, all of its equipment could qualify for the exemption.
In other words, Respondent considers recycling industrial processing. So the Tribunal must determine when Petitioner's
recycling operation begins. Then any equipment used from that point forward, until production ends, is exempt from
use tax. Conversely, any equipment used prior to the beginning point is not exempt.
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HOPPERS and ROLLOFFS

Petitioner uses the hoppers and rolloffs before processing begins; i.e., in the receipt and storage of raw materials. MCL
205.94 specifically precludes exemption for property used in the receipt and storage of raw materials. So the hoppers
and rolloffs are not exempt.

Petitioner argues that processing begins before raw materials are even delivered to Petitioner's plant. This argument is
specious. The record shows that Petitioners' hoppers collect industrial waste that Petitioner's suppliers' machines discard
during the supplier's industrial process. In short, the hoppers are bins merely used to collect waste at the tail-end of the
suppliers' industrial process. The supplier also does all the labor; i.e., putting the waste into the hopper and then emptying
the hopper into the rolloff.

The Tribunal notes that Petitioner presented no documentation of any contractual relationship that exists between itself
and its suppliers of raw materials showing that their industrial processes are integrated. So the Tribunal has no reason
to view the hoppers and rolloffs as anything other than containers used to receive, store and transport raw materials.

The Tribunal also notes that Petitioner has not even screened the raw material/scrap for radioactivity, which means
Petitioner has not even accepted the material yet So Petitioner cannot claim an exemption for equipment that is used
to deliver raw materials to its facility, especially when Petitioner has not even decided to accept the raw material, much
less process it.

*6 Petitioner's first alternative argument is that it is entitled to the exemption under Rule 205.90: ... (5) “Industrial
processing includes ... (e) disposal of production scrap and waste.” This argument is also specious because it is the
supplier who is disposing of production scrap at the end of its industrial process, not Petitioner. However, Rule 205.90
also states that: ... (6) “Industrial processing does not include ... (a) ... receiving and storage of raw materials.” If we
interpret the rule the way Petitioner reads it, the rule would be self-contradictory because it would be exempting from tax
and taxing the same property. It would also clearly be contrary to the statute it is meant to interpret because the statute
specifically denies the exemption to property used in the receipt and storage of raw materials. A common sense reading of
the rule requires that it be read from the perspective of an individual processor. An individual processor cannot exempt
property used in the receipt and storage of his raw materials (Rule 205.90(6)(a)), but can exempt property used at the end
of his/her own process to dispose of scrap and waste (Rule 205.90(5)(¢)). So the scrap and waste are by-products of the
same raw materials that produce finished goods, and were also the same raw materials whose receipt and storage were
specifically excluded. In other words, the rule only makes sense applied to one process where the same manufacturer

both buys the raw materials and disposes of its own scrap. !

Petitioner's reading of Rule 205.90 would also contradict the statute which it interprets. MCL 205.94 specifically prohibits
in plain language equipment used in “receipt and storage of raw materials.” (emphasis added).

The Tribunal also finds no merit in Petitioner's other argument that the rolloffs and hoppers are exempt under Rule
205.90(5)(b) because they are used in quality control. Again, Petitioner's industrial process has not even begun and
Petitioner is claiming to be engaged in quality control. Petitioner presented no documentation that it is involved in its
suppliers' quality control.

The Tribunal has concluded that the hoppers and rolloffs are used exclusively in the receipt and storage of raw materials
and thus, are not exempt. So there is no need to address Petitioner's alternative argument that the equipment, since it is

used partially in industrial processing, is entitled to a full exemption.

FREON EXTRACTION EQUIPMENT
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The Freon extraction equipment is used after processing begins because an obsolete refrigerator, for example, has already
been delivered to the plant, checked for radiation, and segregated from other raw materials. Further, the recycling of
obsolete refrigerators requires Petitioner to first extract the Freon.

Freon extraction is a fundamental step in recycling. The Tribunal notes that if one were manufacturing refrigerators,
installing Freon would clearly be one of the steps in industrial processing. So, logically, deconstructing a refrigerator in a
recycling process would entail removing the Freon as one of the steps. So Freon extraction is part of industrial processing
because it occurs after processing begins, and because it is an obvious step in the recycling process. Therefore, the Freon
extraction equipment is exempt.

RADIATION DETECTION EQUIPMENT

*7 Petitioner's radiation detection equipment is not used in industrial processing. It is used before processing begins
to inspect raw materials being delivered to Petitioner's plant for radiation contamination. Petitioner contends that the
equipment is used in quality control, but confuses production quality control with the inspection of raw materials. The
Tribunal will not establish a bright-line rule as to where quality of the production process is best tested, but will clearly
not extend it to a raw materials inspection that occurs before industrial processing has even begun. So Petitioner is correct
that detecting for radiation at the end of the process would be “inefficient, costly and stupid.” However, this does not
make raw material inspections part of production quality control.

CRANES

The cranes are exempt since they are used exclusively in Petitioner's industrial processing. The cranes are used in the first
step of Petitioner's recycling, since they are used to change the physical composition of raw materials by sorting them.

This holding is consistent with MCL205.94: “[I]industrial processor” means a person who transforms, alters, or modifies
tangible personal property by changing the form, composition or character of the property....” (emphasis added).
Composition is not defined in the statute. “Where the legislator does not define a word, the ordinary meaning of the word
applies and reference to a dictionary is appropriate to ascertain what the ordinary meaning of the word is.” International
Place Apartments v Ypsilanti Township, 216 Mich App 104, 108; 548 NW2d 668 (1996). Composition is “[t]he result
or product of composing; a mixture or compound.” The American Heritage College Dictionary: Third Edition (1993).
The Tribunal notes that compounds are distinguished from mixtures by the way they are separated. A mixture can be
separated by physical means, whereas a compound can be separated only by chemical means. So Petitioner's processing
begins when decomposition begins. % In other words, processing begins when the various raw materials are sorted by the
cranes into homogenous piles because their composition has been physically changed. Respondent contends that there
is no change to the raw material separated by Petitioner in this regard. Respondent is incorrect. There is no chemical
change in the pile's composition because it is not a compound, but there is a physical change in the pile's composition
because it is a mixture. Therefore, we hold that separating heterogenous piles of raw materials into homogenous piles
changes the heterogenous pile's physical composition and is the first step in Petitioner's industrial process. So the cranes
are exempt under MCL205.94(g) because they are used in industrial processing.

Since the Tribunal has concluded that the cranes are used exclusively in industrial processing, there is no need to address
Petitioner's alternative argument that the cranes are also exempt under Michigan Bell.

JUDGMENT
*8 IT IS ORDERED that the assessment is affirmed for the hoppers and rolloffs, and the radiation detection equipment.
IT IS FURTHER ORDERED that the assessment is canceled for the Freon extraction equipment, and the cranes.
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Charles C. Fuller
Tribunal Judge Presiding

Footnotes

1 The Tribunal is not stating there would never be circumstances where two firms might have a contractual arrangement
where their manufacturing processes might be legally integrated and thus, constitute one process. However, there is no such
contractual arrangement in this case.

2 The reverse is true for a traditional manufacturer. Processing begins when composition begins.

1999 WL 284148 (Mich. Tax Tribunal)

End of Document © 2019 Thomson Reuters. No claim to original U.S. Government Works.
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RATIONALE
The State’s primary tax on business is prescribed in possible for a multistate company not to make any
the Single Business Tax (SBT) Act, which has been new purchases of tangible assets in Michigan but still
in effect since 1976. The tax replaced seven receive a CAD. It was also possible for a multistate
business taxes that were in effect at the time. It was, business that made substantial new physical
and has remained, unigue among the states in terms investments in Michigan to receive a CAD that was
of its approach toward business taxation. The SBT is less than its total investments in Michigan. To
considered a value-added tax because it imposes tax provide an incentive for investment in the State, the
on value added to products at each step of Act was amended to make the CAD available only for
production and distribution; that is, it attempts to capital investments made in Michigan. The CAD has
measure a firm’'s business activity, and tax that been the subject of several court challenges through
activity, rather than simply tax a firm’'s profits or the years by out-of-State firms that claimed that the
receipts as is common in other states. SBT unfairly burdened them compared with in-State
firms, and thus violated the Commerce Clause of the
Even though the SBT has been modified substantially U.S. Constitution. Reportedly, the new CAD has
over the years, since its inception it has generated generated new challenges in court. It has been
widespread complaints from members of the suggested that the CAD be eliminated in favor of an
business community. Many have long contended investment tax credit that is used in several other
that it is unfair to tax a business on activity rather states.
than profit, and that including such expenses as
health care, other benefits, and wages in a In another matter involving business taxation, the
business’s tax base discourages hiring new Michigan Supreme Court recently let stand a
employees. Others have complained that the tax Michigan Court of Appeals decision (Michigan Bell
causes a high tax burden for Michigan businesses Telephone v Department of Treasury, 229 Mich
compared with the taxation of businesses in other App229 (1998)) that concluded that the Use Tax Act
states. Some people believe that further did not require a taxpayer to apportion the use of
modifications to the SBT Act would never completely equipment or other purchases between exempt and
remove the problems that it has caused for business, nonexempt uses. The Court of Appeals ruled that
and the tax therefore should be entirely phased out. Michigan Bell was entitled to a full use tax exemption
for purchases of equipment, even though a portion of
the equipment was used for nonexempt purposes.
Further, although the Act's capital acquisition For many years, the Department has required
deduction (CAD) was designed to provide tax relief to businesses remitting use taxes and sales taxes to
business, it too has been subject to challenges and apportion the applicable tax between exempt and
changes. Prior to 1995, the CAD allowed a business nonexempt uses. It has been suggested that the
to calculate the total cost of all its purchases of sales and use tax statutes be amended to authorize
tangible assets, both in and out of Michigan during apportionment and thus codify what has been the
the tax year, and then apportion this amount between Department’s long-standing policy.
Michigan and elsewhere using the same factors used
to apportion its tax base (property, payroll, and CONTENT
sales). The apportioned amount was then subtracted
from the firm’s Michigan tax base to arrive at its House Bill 4745 amended the Single Business

adjusted tax base. Under this provision, it was
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Tax Act to reduce the tax rate by .1% per year
under certain conditions; repeal the tax if the tax
rate is reduced to 0.0%; replace the capital
acquisition deduction with an investment tax
credit; prescribe the tax base of a foreign person;
and allow a corporation that restructured after
1998, and no longer is a member of an affiliated
group, to calculate its apportionment sales factor
for five years under certain circumstances.
Senate Bill 544 amended the General Sales Tax
Act and House Bill 4744 amended the Use Tax Act
to specify that exemptions allowed under the
Acts are to be apportioned based upon exempt
use versus total use; revise and expand the
industrial processing exemption; prescribe the
application of the taxes to telecommunications
equipment; revise the sales and use tax
exemption for nonprofit hospitals; create an
extracting operations exemption; create a bad
debt deduction; provide for the direct payment of
the use tax to the Department of Treasury; and
expand and extend the sales tax exemption for
rolling stock. House Bill 4586 amended the Use
Tax Act to reinstate the use tax exemption for
rolling stock.

The bills were tie-barred to each other.
House Bill 4745
SBT Reduction

Currently, the SBT rate is 2.3% of the adjusted tax
base of every person with business activity in the
State. The bill provides that beginning January 1,
1999, the tax rate will be reduced by .1% each
January 1 if the Comprehensive Annual Financial
Report for a State fiscal year (published pursuant to
the Management and Budget Act) reports an ending
balance of more than $250 million in the
Countercyclical Budget and Economic Stabilization
Fund for that fiscal year. The Department of
Treasury must annualize the rate as necessary, and
the applicable annualized rate will be imposed.

Investment Tax Credit

Currently, the CAD generally allows a taxpayer, after
allocation or apportionment, to deduct the amount
paid or accrued in a taxable year for tangible assets
that are (or under the Internal Revenue Code will
become) eligible for depreciation for Federal income
tax purposes, provided that the assets are located in
Michigan for use in a business activity in this State.
Under the bill, the current provisions apply to tax
years beginning before January 1, 2000; for tax years
after 1999, a taxpayer may claim an investment tax
credit (ITC) for a percentage of the costs paid or
accrued in a taxable year for tangible assets
physically located in Michigan.
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The bill contains language that prescribes the
calculation of the investment tax credit. Essentially
the credit will equal a percentage of the amount a
firm invests in tangible assets in Michigan, for a tax
year beginning after December 31, 1999; for
subsequent tax years the percentage will be reduced
each year the tax rate is reduced. The ITC will be
calculated as follows:

(Current Year Tax Rate x .85%) x ([A+B+C] - [D+E+F])
2.3%

Under the formula, A, B, and C represent the costs
paid or accrued in a taxable year for tangible assets
and mobile tangible assets as provided in the bill; D,
E, and F represent the gross proceeds of the sale or
other disposition of assets A, B, and C, and the
transfer out of State of those assets that are not
mobile tangible assets.

If the ITC for a tax year is determined to be negative,
the absolute value of the amount must be added to
the taxpayer’s tax liability. If the credit for a tax year
and any unused carryforward of the credit exceed the
tax liability of the taxpayer for the tax year, the excess
may not be refunded, but may be carried forward as
an offset to the tax liability in nine subsequent tax
years or until the excess credit is used up, whichever
occurs first. The ITC must be taken before any other
credit under the Act. The credits under other
provisions of the Act must be calculated using the tax
liability after the calculation of the investment tax
credit and, to the extent provided by law, after the
calculation of credits under other provisions of the
Act.

Under the Act, if a taxpayer's adjusted tax base is
greater than 50% of gross receipts plus adjustments,
the adjusted tax base may be reduced by the excess,
at the option of the taxpayer. The bill provides that a
taxpayer who chooses this option may not claim the
investment tax credit.

Further, the Act allows a taxpayer to compute the
percentage of tax base attributable to compensation;
if the percentage exceeds 63%, the taxpayer may
reduce the adjusted tax base by the amount that
exceeds 63%. The bill provides that if a taxpayer
makes this reduction, then the taxpayer’s investment
tax credit must be reduced by a percentage,
determined by multiplying the percentage reduction
to the adjusted tax base claimed by the taxpayer by
the result of the following equation:

A
(A12.3%) x .85%
where A = current year tax rate

The Act provides penalties for underpayment of
estimated SBT liability. The bill provides that a
penalty may not be assessed for a taxpayer’s first tax
year after 1999 if the taxpayer claims an investment
tax credit for the first time on the annual return, and
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a penalty would not have applied if the taxpayer had
claimed a CAD on that return.

Foreign Entities

The bill specifies that for tax years beginning after
1999, the tax base of a foreign person (except an
insurer) includes the sum of “business income” and
the adjustments allowed under the Act that are
related to United States business activity, whether or
not the foreign person is subject to taxation under the
Internal Revenue Code (IRC). The bill defines
“foreign person” as either an individual who is not a
United States resident, whether or not the individual
is subject to taxation under the IRC; or a person
formed under the laws of a foreign country or a
political subdivision of a foreign country, whether or
not the person is subject to taxation under the IRC.
“Business income”, for a foreign person, means gross
income attributable to the taxpayer’'s U.S. business
activity and gross income derived from sources within
the United States, minus the deductions allowed
under the IRC that are related to that gross income.
Gross income includes the proceeds from sales
shipped or delivered to any purchaser within the
United States and for which title transfers within the
United States; proceeds from services performed
within the United States; and a pro rata proportion of
the proceeds from services performed both inside
and outside the United States, based on cost of
performance. “Compensation” means, for a foreign
person, the daily compensation paid to each
employee, officer, and director of the foreign person
multiplied by the number of days that the employee,
officer, or director has physical contact with the
United States in the tax year.

The bill requires a foreign person to calculate
business income under the bill's provisions. The tax
base of a foreign person is subject to all adjustments
and other provisions under the SBT Act, unless
otherwise provided. A foreign person must calculate
compensation by reporting total compensation paid
to employees, officers, and directors for services
performed in the United States.

The SBT Act requires a multistate firm doing
business in Michigan, whether or not headquartered
here, to apportion its tax base by determining how
much of its business activity is attributable to
Michigan. This requires the firm to calculate the ratio
of its property, payroll, and sales in Michigan to its
entire property, payroll, and sales, and apply this ratio
to its nationwide tax base, resulting in its apportioned
tax base. The Act prescribes the method that must
be used to calculate the property, sales, and payroll
factors. The bill provides that for a foreign person,
the property factor is a fraction, the numerator of
which is the average value of the taxpayer’s real and
tangible personal property owned or rented in
Michigan during the tax year by the taxpayer, and the
denominator of which is the average value of all the
taxpayer’s real and tangible personal property owned
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or rented in the United States during the tax year.
The payroll factor is a fraction, the numerator of
which is the total wages paid for services performed
in Michigan during the tax year by the taxpayer, and
the denominator of which is the total wages paid for
services performed in the United States during the
tax year by the taxpayer. The sales factor is a
fraction, the numerator of which is the total sales of
the taxpayer in Michigan during the tax year, and the
denominator of which is the total sales of the
taxpayer in the United States during the year.

Restructuring

The bill allows a “spun off corporation” to elect to
calculate its sales factor for a period of five years
under conditions specified in the bill, including the
corporation’s commitment to the State that it will
make a capital investment in the State of at least
$500 million within five years. A two-year extension
may be obtained for an additional commitment of
$200 million in the following two years. (Essentially,
this allows a parent corporation, and another
corporation that split off from it, to be held harmless
for sales between the entities.)

The bill defines “spun off corporation” as an entity
treated as a controlled corporation under Section 355
of the IRC. A controlled corporation includes a
corporate subsidiary created for the purpose of a
restructuring transaction; a limited liability company;
or an operational unit or division with business
activities that were previously carried out as a part of
the distributing corporation. “Restructuring
transaction” means a tax free distribution under
Section 355 of the IRC, and includes tax free
transactions that are commonly referred to as spin
offs, split ups, split offs, or type D reorganizations.

The bill provides that a qualified and approved spun
off corporation calculates its apportioned sales factor
as provided under the SBT Act, except that total
sales do not include sales to a purchaser that was a
member of a Michigan affiliated group that had
included the seller in the filing of a combined or
consolidated annual SBT return but, as a result of the
restructuring transaction, ceased to include the seller.
Further, a purchaser in Michigan does not include a
person who purchases from a seller that was
included in the purchaser’s combined or consolidated
annual SBT return but, as a result of a restructuring
transaction, ceased to be included in the purchaser’s
combined or consolidated annual return. (Under the
Act, sales of tangible personal property are
considered to be sales in this State if the property is
shipped or delivered to any purchaser within
Michigan.)

At the end of the fifth year following a restructuring
transaction, if a spun off corporation that elected to
calculate its sales factor under the bill has failed to
pay or accrue the $500 million capital investment, the
spun off corporation must file amended annual
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returns for each of the years the corporation
calculated its sales factor under the bill regardless of
the applicable statute of limitations under the
revenue Act, and pay any additional tax plus interest
based on the sales factor as calculated under the
Act. Interest must be calculated from the due date of
the original return. At the end of the seventh tax year
following the restructuring transaction, if the
corporation has failed to pay or accrue the additional
$200 million capital investment, it must file amended
annual returns for the sixth and seventh tax years
and pay any additional tax plus interest, calculated
from the due date of the original return.

A spun off corporation may elect to calculate its sales
factor for five years under the bill's provisions if the
following criteria are met:

-- The spun off corporation was included in a
combined or consolidated SBT return for the
tax year immediately preceding the
restructuring transaction.

-- As aresult of the restructuring transaction that
occurred on or after January 1, 1999, the spun
off corporation ceased to be included in the
combined or consolidated annual return and,
without regard to the bill, would have had an
increased SBT liability for the tax year in which
the election is made.

In addition, by the due date for filing its first annual
return following the restructuring transaction, the
spun off corporation must request, in writing,
approval from the State Treasurer for the election.
The State Treasurer must approve the request. The
request must include a statement that the spun off
corporation qualifies for the election; a list of all
corporations, limited liability companies, and any
other business entities that the spun off corporation
controlled at the time of the restructuring transaction;
and a commitment by the spun off corporation to
invest at least $500 million of capital investment in
Michigan within five years, beginning with the first tax
year following the tax year in which the restructuring
transaction was completed.

Before the end of the sixth year following the
restructuring transaction, and if the spun off
corporation is not required to file amended returns,
the spun off corporation must request, in writing,
approval from the State Treasurer for the election to
be extended for two years. The State Treasurer must
approve the request. The request must include a
commitment by the spun off corporation to invest at
least $200 million of capital investment in Michigan
within the next two years, beginning with the sixth tax
year following the tax year in which the restructuring
transaction was completed.

Senate Bill 544 and House Bill 4744

Apportionment
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The bills specify that the property or services that are
exempt under the General Sales Tax Act or the Use
Tax Act are exempt only to the extent that the
property or services are used for the exempt purpose,
if one is stated in the Act. The exemption is limited to
the percentage of exempt use to total use determined
by a reasonable formula or method approved by the
Department.

Each bill states the following: “This amendatory act
clarifies that existing law as originally intended
provides for a prorated exemption. This amendatory
act takes effect for all periods beginning March 31,
1995 and all tax years that are open under the statute
of limitations provided in section 27a of 1941 PA
122" (the revenue Act). With the exception of
telecommunications equipment taxed under the Use
Tax Act, neither the sales tax nor the use tax applies
to the sale of tangible personal property or to the
price of property or services, to the extent the
property or services is used, stored, or consumed for
exempt purposes. For telecommunications
equipment, the bills provide, “This amendatory act
clarifies that for periods before April 1, 1999, the tax
shall not be apportioned and for periods beginning
April 1, 1999, the tax shall be apportioned”.

Industrial Processing Exemption

The Acts contain an exemption for personal property
sold to an industrial processor for use or
consumption in industrial processing. The bills
provide that for property sold to an industrial
processor after March 30, 1995, and before March
31, 1999, the property is exempt only to the extent
that it is used for the exempt purposes stated in the
Act. The exemption is limited to the percentage of
exempt use to total use determined by a reasonable
formula or method approved by the Department.

The bills provide for a revised and expanded
industrial processing exemption for personal property
sold after March 30, 1999. The tax does not apply to
property sold to an industrial processor for use or
consumption in industrial processing; a person,
whether or not the person is an industrial processor,
if the tangible personal property is intended for
ultimate use in and is used in industrial processing by
an industrial processor; a person, whether or not the
person is an industrial processor, if the tangible
personal property is used by that person to perform
an industrial processing activity for or on behalf of an
industrial processor; or a person, whether or not the
person is an industrial processor, if the tangible
personal property is one of the following:

-- A computer used in operating industrial
processing equipment.

-- Equipment used in a computer assisted
manufacturing system.

-- Equipment used in a computer assisted design
or engineering system integral to an industrial
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process.

-- A subunit or electronic assembly comprising a
component in a computer integrated industrial
processing system.

-- Computer equipment used in connection with
the computer assisted production, storage,
and transmission of data if the equipment
would have been exempt had the data transfer
been made using tapes, disks, cd-roms, or
similar media by a company whose business
includes publishing doctoral dissertations and
information archiving, and that sells the
majority of its products to certain tax-exempt
nonprofit organizations.

-- Equipment used in the production of computer
software that is offered for general sale to the
public or software modified or adapted to the
user’s needs or equipment by the seller, only
if the software is available for sale from a
seller of software on an as-is basis or as an
end product without modification or
adaptation.

Under the industrial processing exemption, property
is exempt only to the extent that it is used for the
exempt purpose stated in the bills. The exemption is
limited to the percentage of exempt use to total use
determined by a reasonable formula or method
approved by the Department.

The bills define “industrial processing” as the activity
of converting or conditioning tangible personal
property by changing the form, composition, quality,
combination, or character of the property for ultimate
sale at retail or for use in the manufacturing of a
product to be ultimately sold at retail. Industrial
processing begins when tangible personal property
begins movement from raw materials storage to
begin industrial processing and ends when finished
goods first come to rest in inventory storage.

Industrial processing includes the following activities:

-- Production or assembly.

-- Engineering related to industrial processing.

-- Inspection, quality control, or testing to
determine whether particular units of materials
or products or processes conform to specified
parameters at any time before materials or
products first come to rest in finished goods
inventory storage.

-- Planning, scheduling, supervision, or control of
production or other exempt activities.

-- Design, construction, or maintenance of
production or other exempt machinery,
equipment, and tooling.

-- Remanufacturing.

-- Processing of production scrap and waste up
to the point it is stored for removal from the
plant of origin.

-- Recycling of used materials for ultimate sale at
retail or reuse.
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-- Production material handling.
-- Storage of in-process materials.

Industrial processing also includes “research or
experimental activities”, that is, activities incident to
the development, discovery, or modification of a
product or a product related process, including
activity necessary for a product to satisfy a
government standard or to receive government
approval. Research or experimental activity does not
include ordinary testing or inspection of materials or
products for quality control purposes; efficiency
surveys; management surveys; market or consumer
surveys; advertising or promotions; or research in
connection with literacy, historical, or similar projects.

Property that is eligible for an industrial processing
exemption includes the following:

-- Property that becomes an ingredient or
component part of the finished product to be
sold ultimately at retail.

-- Machinery, equipment, tools, dies, patterns,
foundations for machinery or equipment, or
other processing equipment used in an
industrial processing activity and in the repair
and maintenance of the machinery,
equipment, etc.

-- Property that is consumed or destroyed or that
loses its identity in an industrial processing
activity.

-- Tangible personal property, not permanently
affixed and not becoming a structural part of
real estate, that becomes a part of, or is used
and consumed in installation and maintenance
of, systems used for an industrial processing
activity.

-- Fuel or energy used or consumed for an
industrial processing activity.

-- Machinery, equipment, or materials used
within a plant site or between plant sites
operated by the same person for movement of
tangible personal property in the process of
production.

-- Office equipment, including data processing
equipment, used for an industrial processing
activity.

Property that is not be eligible for an industrial
processing exemption includes the following:

-- Tangible personal property permanently
affixed and becoming a structural part of real
estate including building utility systems such
as heating, air conditioning, ventilating,
plumbing, lighting, and electrical distribution,
to the point of the last transformer, switch,
valve, or other device at which point usable
power, water, gas, steam, or air is diverted
from distribution circuits for use in industrial
processing.

-- Office equipment, including data processing
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equipment used for nonindustrial processing
purposes.

-- Office furniture or office supplies.

-- An industrial processor's own product or
finished good that it uses or consumes for
purposes other than industrial processing.

-- Tangible personal property used for receiving
and storing materials, supplies, parts, or
components purchased by the user or
consumer.

-- Tangible personal property used for receiving
or storing natural resources extracted by the
user or consumer.

-- Vehicles, including special bodies or
attachments, required to display a vehicle
permit or license plate to operate on public
highways, except for a vehicle bearing a
manufacturer’s plate or a specially designed
vehicle, together with parts, used to mix and
agitate materials at a plant or job site in the
concrete manufacturing process.

-- Tangible personal property used for the
preparation of food or beverages by a retailer
for ultimate sale at retail through its own
locations.

-- Tangible personal property used or consumed
for the preservation or maintenance of a
finished good once it first comes to rest in
finished goods inventory storage.

-- Tangible personal property used in the
production of computer software originally
designed for the exclusive use and special
needs of the purchaser.

-- Returnable shipping containers or materials,
except those used within a plant site or
between plant sites operated by the same
person for movement of tangible personal
property in the process of production.

Industrial processing does not include purchasing,
receiving, or storing raw materials; sales, distribution,
warehousing, shipping, or advertising activities;
administrative, accounting, or personnel services;
design, engineering, construction, or maintenance of
real property and nonprocessing equipment; or plant
security, fire prevention, or medical or hospital
services.

Telecommunications Equipment

Both the General Sales Tax Act and the Use Tax Act
exempt the purchase of certain machinery and
equipment for use or consumption in the rendering of
services involving intrastate telephone services,
telegraph, leased wire, or other similar
communications. The bills provide that, beginning
April 1, 1999, the property is exempt only to the
extent that it is used for the exempt purposes stated
in the bills. Further, the bills provide that there is an
irrebuttable presumption that 90% of total use is for
exempt purposes. This presumption will be in effect
until April 1, 2006, at which time the Department
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must review and redetermine the presumption using
nonexempt and exempt user information for the
previous 12-month period. That redetermined
irrebuttable presumption will be in effect for the
following seven years. The presumption must be
reviewed and redetermined every seven years after
April 1, 2006, and applied to the following seven
years.

Extractive Exemption

The bills exempt from the sales and use taxes
property sold to an extractive operator for use or
consumption in “extractive operations”. The property
is exempt only to the extent that it is used for the
exempt purposes stated in the bills. The exemption
is limited to the percentage of exempt use to total use
determined by a reasonable formula or method
approved by the Department.

The bills provide that an extractive operator is a
person who, either directly or by contract, performs
extractive operations. The bills define “extractive
operations” as the activity of taking or extracting for
resale ore, oil, gas, coal, timber, stone, gravel, clay,
minerals, or other natural resource material. An
extractive operation begins when contact is made
with the actual type of natural raw product being
recovered. Extractive operations include all
necessary processing operations before shipment
from the place of extraction; and all necessary
processing operations and movement of the natural
resource material until the point at which the natural
raw product being recovered first comes to rest in
finished goods inventory storage at the extraction
site.

Further, extractive operations include the actual
production of oil, gas, brine, or other natural
resources. Property eligible for the exemption
includes casing pipe or drive pipe; tubing; well-
pumping equipment; chemicals; explosives or acids
used in fracturing, acidizing, or shooting wells;
christmas trees, derricks, or other wellhead
equipment; treatment tanks; piping, valves, or pumps
used before movement or transportation of the
natural resource from the production area; chemicals
or acids used in the treatment of crude oil, gas, brine,
or other natural resources; tangible personal property
used or consumed in depositing tailings from hard
rock mining processing; and tangible personal
property used or consumed in extracting the lithologic
units necessary to process iron ore.

The extractive operations exemption does not include
the following:

-- Tangible personal property consumed or used
in the construction, alteration, improvement, or
repair of buildings, storage tanks, or storage
and housing facilities.

-- Tangible personal property consumed or used
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in transporting the product from the place of
extraction, except for the property consumed
or used in transporting extracted materials
from the extraction site to the place where the
materials first come to rest in finished goods
inventory storage.

-- Tangible personal property that is a product
the extractive operator produces and that is
consumed or used by the operator for a
purpose other than the manufacturing or
producing of a product for ultimate sale. The
extractor must account for and remit the tax to
the State based upon the product’s fair market
value.

-- Equipment, materials, and supplies used in
exploring, prospecting, or drilling for oil, gas,
brine, or other natural resources, or used in
storing, withdrawing, or distributing oil, gas, or
brine from a storage facility.

-- Vehicles, including special bodies or
attachments, required to display a vehicle
permit or license plate to operate on public
highways.

Nonprofit Hospital Exemption

The bills revised the existing exemption for property
used in the construction or alteration of a “nonprofit
hospital” or nonprofit housing entity. Under the Acts,
an exemption is allowed for property purchased by a
person engaged in the business of constructing,
altering, repairing, or improving real estate for others
to the extent the property is affixed to and made a
structural part of the real estate of a nonprofit
hospital or a nonprofit housing entity (qualified as
exempt pursuant to the State Housing Development
Authority Act).

Previously, the Acts specified that a nonprofit hospital
or nonprofit housing included only the property of a
nonprofit hospital or the homes or dwelling places
constructed by a nonprofit housing entity, whose
income or property did not inure to the benefit of an
individual, private stockholder, or other private
person. For taxes assessed after December 31,
1990, and before January 1, 1996, “hospital”
included an entity that: was a separately organized
entity, or a group of entities sufficiently related to be
considered a single employer for purposes of the
IRC, whose primary purpose was to provide medical,
obstetrical, psychiatric, or surgical care or nursing,
including care provided by skilled nurses in a long-
term care facility; and, before January 1, 1996,
initiated an appeal of taxes on tangible personal
property used to construct a facility after 1990.

The bills retain the exemption, but specify that an
exemption may not be granted for any portion of
property that otherwise qualifies for an exemption
under the bills, if income or a benefit inures directly
or indirectly to an individual, private stockholder, or
other private person from the independent or
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nonessential operation of that portion of property.
The bills define “nonprofit hospital” as one of the
following:

-- That portion of a building that 1) is owned or
operated by an entity exempt under Section
501(c)(3) of the IRC, that is licensed as a
hospital under the Public Health Code; 2) is
owned or operated by a governmental unit in
which “medical attention” is provided; or 3) is
owned or operated by an entity or entities
exempt under Section 501(c)(2) or (3) of the
IRC, in which medical attention is provided.

-- That portion of real property necessary and
related to a building (described above) in
which medical attention is provided.

-- A county long-term care facility built after
1995.

A nonprofit hospital does not include a freestanding
building or other real property of a licensed nursing
home, skilled nursing facility, hospice, or home for
the aged.

Under the bills, “medical attention” means that level
of medical care in which a physician provides acute
care or active treatment of medical, surgical,
obstetrical, psychiatric, chronic, or rehabilitative
conditions, that require the observation, diagnosis,
and daily treatment by a physician.

In addition, the bills provide that for taxes levied after
1990 and before July 1, 1999, the taxes do not apply
to a claimed exemption of tangible personal property
used in the construction, alteration, repair, or
improvement of the real estate or affixed to and
made a structural part of a building of a nonprofit
hospital provided the following criteria have been
met:

-- A binding contract had been entered into for
the construction, alteration, repair, or
improvement of the real estate or the affixation
to the building before July 1, 1999.

-- The claimed exemption was made in good
faith.

-- The property is a licensed hospital building
owned or operated by an entity exempt under
Section 501(c)(3) of the IRC; a building owned
or operated by a governmental unit in which
medical attention is provided; or a building
owned or operated by an entity or entities
exempt under 501(c)(2) or (3) of the IRC, in
which medical attention is provided.

A claim for a refund for an exemption under these
provisions had to be filed before July 16, 1999.
Approved refunds will be paid without interest. The
provisions of this exemption may not be applied to
affect any final decision of a court.

Direct Remittance
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House Bill 4744 allows the Revenue Commissioner,
at his or her discretion, to authorize a person to
assume the obligation of self-accruing and remitting
use tax due on purchases or leases directly to the
Department under a direct payment authorization, if
the following conditions are met:

-- The authorization is to be used for the
purchase or lease of tangible personal
property or services.

-- The authorization is necessary because it is
impractical at the time of acquisition to
determine the manner in which the property or
services will be used, or it will facilitate
improved compliance with the State’s tax laws.

-- The person requesting authorization for direct
payment maintains accurate and complete
records of all purchases or leases and uses of
tangible personal property or services
purchased pursuant to the authorization, in a
form acceptable to the Department.

The Commissioner also has the authority to identify
items that are not eligible for a direct payment
authorization.

Bad Debt Deduction

Under House Bill 4744, beginning March 30, 1995, in
computing the amount of use tax levied for any
month, a seller may deduct the amount of bad debts
from his or her gross sales, rentals, or services used
for the computation of the tax. The amount of gross
sales, rentals, or services deducted must be charged
off as uncollectible on the books of the seller. If the
business consists of taxable and nontaxable
transactions, the deduction equals the full amount of
the bad debt if the bad debt is documented as a
taxable transaction in the seller's records. If
documentation is not available, the maximum
deduction from gross sales, rentals, or services for
any bad debt equals the amount of the bad debt
multiplied by the quotient resulting from dividing the
sales, rentals, or services taxed during the preceding
calendar year by all sales, rentals, or services during
that year, whether or not taxed. If a consumer or
other person pays all or part of a bad debt with
respect to which a seller claimed a deduction, the
seller will be liable for the amount of taxes deducted
in connection with that portion of the debt for which
payment is received, and must remit these taxes in
his or her next payment to the Department.

Any claim for a bad debt deduction must be
supported by evidence required by the Department.
The Department must review any change in the rate
of taxation applicable to any taxable sales, rentals, or
services by a seller claiming a deduction, and ensure
that the deduction on any bad debt does not result in
the seller’s recovering any more or less than the
taxes imposed on the sale, rental, or service that
constitutes the bad debt.
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Under the bill, “bad debt” means any portion of a
debt resulting from a seller’s collection of the use tax
on the purchase of tangible personal property or
services that is not otherwise deductible or
excludable, that has become worthless or
uncollectible, and that is eligible to be claimed, or
could be eligible to be claimed if the seller kept
accounts on an accrual basis, as a deduction
pursuant to the IRC. A bad debt does not include
any of the following:

-- Interest or use tax on the purchase price.

-- Uncollectible amounts on property that
remains in the seller’'s possession until the full
purchase price is paid.

-- Expenses incurred in attempting to collect any
account receivable or any portion of the debt
recovered.

-- Any accounts receivable that have been sold
to a third party for collection.

-- Repossessed property.

Rolling Stock Exemption

Senate Bill 544 exempts from the sales tax, for taxes
levied after April 30, 1999, sales of “rolling stock”
purchased by an interstate motor carrier or for rental
or lease to an interstate motor carrier and used in
interstate commerce. Under the bill, “rolling stock”
means a qualified truck (a commercial motor vehicle
power unit, with dimensions as specified in the Act),
a trailer designed to be drawn behind a qualified
truck, and parts affixed to either the truck or the
trailer.

The General Sales Tax Act defines “interstate motor
carrier” as a person in the business of transporting
persons or property, other than themselves, their
employees, or their own property, for hire across
state lines; total fleet mileage must include at least
10% driven outside the State in the preceding tax
year.

House Bill 4586

The bill amended the Use Tax Act to provide that
after April 30, 1999, the tax does not apply to the
storage, use, or consumption of rolling stock used in
interstate commerce and purchased, rented, or
leased by an interstate motor carrier. Previously, the
Act contained the exemption; however, it expired May
1, 1999.

MCL 205.51 et al. (S.B. 544)
205.94k (H.B. 4586)
205.93 et al. (H.B. 4744)
208.3 et al. (H.B. 4745)

ARGUMENTS

(Please note: The arguments contained in this analysis originate
from sources outside the Senate Fiscal Agency. The Senate
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Fiscal Agency neither supports nor opposes legislation.)

Supporting Argument

Since its beginning, the SBT has been a detriment to
business in the State and a disincentive for
employers to locate here. The tax has been the
source of continual complaints from business about
its unfair nature. The fact that the tax is applied to
business activity, rather than profits, has been
particularly vexing to business because it has often
required a business to pay significant taxes in a tax
year even though the business made no profit that
year. Further, taxing business activity means that the
costs for wages, health care, other benefits, and
other business expenses must be included in a firm’s
tax base, subject to tax after certain adjustments.
This is a clear disincentive for a business to hire new
employees. Not only must the business absorb the
costs inherent in paying an employee’s wages and
benefits, it must at the end of the year pay taxes on
those amounts it paid, thus inflicting upon itself a
penalty for providing a job. It is no wonder that many
have contended through the years that the SBT is a
tax on job creation.

In addition, even the strongest proponents of the tax
agree that calculating the tax liability of a business is
enormously complicated, especially for a small firms
that can’t afford a full-time tax accountant. This often
has resulted in an absurd situation in which a firm
finds that its tax liability is less than the cost of paying
someone to determine the liability. Thus, the tax has
never been accepted by the taxpayers. By phasing
the tax out of existence, House Bill 4745 will rid the
business community of this continual frustration and
burden.

Supporting Argument

The SBT places a heavy burden on business, in
terms of both the level of the tax and the
administrative tasks that it requires. When the costs
of doing business are higher than they should be,
both the business community and consumers suffer
the effects. The gradual elimination of the tax over
two decades, while not perfect, is an excellent
solution to the problems found with the SBT. The
State will not be made to deal with enormous
revenue reductions each year, but will have time to
adapt spending and taxing policies to adjust to the
annual reductions. On the other hand businesses,
while not completely relieved of the burdens of the
SBT, will see yearly improvements in their tax status
with the full knowledge that future years will bring
further improvements. By cutting the costs of doing
business, House Bill 4745 will create a competitive
tax environment in the State, make Michigan more
competitive in relation to other states. The bill
creates major incentives for firms around the world to
consider investing in a State where, at a set time in
the future, there will be no specific tax on business.
This will lock in a process that will keep Michigan’s
economy growing, and help to ensure the attraction
of new high-paying jobs.
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Response: Elimination of the SBT over 23
years does little or nothing for small businesses that
need relief today. The tax is burdensome, and
should be eliminated much sooner than outlined in
House Bill 4745. Under the bill's schedule,
businesses won't be competitive with other states for
several years.

Supporting Argument

Eliminating the SBT, even over 23 years, will be great
news for Michigan’s job providers, and, in turn,
Michigan consumers. High business tax burdens, in
the end, only punish the consumer, because
businesses pass on the cost of doing business
(including taxes) to customers and clients. In effect,
businesses don't pay taxes, they just collect them for
the State.

Response: The contention that businesses don't
pay taxes is misguided. A business must charge
more than its costs to produce a product, in order to
ensure a profit; however, it is also true that often
businesses will charge whatever consumers will pay,
thus generating profits far in excess of costs of
production. In these cases, taxes may simply reduce
the profit margin somewhat rather than being passed
on to the consumer. That said, the claim that all
taxes are passed on to the consumer is actually an
argument in favor of the SBT. The State’s largest
manufacturers, especially auto producers, have
always paid the bulk of the tax. Most of the products
built by those manufacturers are sold outside the
State. This means that, if taxes are paid by
consumers, then the bulk of the SBT is being paid by
consumers outside the State, and the tax burden has
been exported.

Supporting Argument

Through a variety of methods, Michigan trucking
firms have for many years received a partial
exemption from sales and use taxes for purchases or
leases of equipment, used in interstate commerce,
from in-State businesses. Further, since 1993,
equipment purchased or leased outside the State by
Michigan firms engaged in interstate trucking has
been exempt from the use tax. Because trucking
equipment is very expensive, the exemptions have
provided vital tax relief for purchasers. The
expiration of the exemptions could have had serious
consequences for Michigan interstate trucking firms.
Even before the partial exemptions expired, Michigan
trucking companies were at a competitive
disadvantage because, reportedly, the majority of
states including those adjacent to Michigan do not
tax sales of trucks and trucking equipment. This
meant, then, that while both in-State and out-of-State
trucking firms competed for the same freight,
Michigan companies had to pay more for their
equipment purchases, if they got their equipment in
the State. If they purchased or leased their
equipment from a firm in another state, they avoided
the use tax; however, this put Michigan equipment
distributors at a competitive disadvantage to those in
other states. By providing a full exemption for rolling
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stock, Senate Bill 544 and House Bill 4586 removed
a disincentive for Michigan interstate trucking
companies to purchase new equipment, and
standardized the exemption under each Act, so that
there will be no disadvantage to purchasing or
leasing equipment from a Michigan firm.

Supporting Argument

Both the General Sales Tax Act and the Use Tax Act
contain exemptions for the sale or use of certain
property or services. For many vyears, the
Department of Treasury has required businesses that
claim these exemptions to apportion the exemptions
between exempt and nonexempt uses; that is, a
business must determine the extent to which a
product or service was used for an exempt purpose
versus a nonexempt purpose and claim the
exemption accordingly. The Michigan Bell opinion
concluded that the Use Tax Act contained no
provisions requiring a taxpayer to apportion taxes
between exempt and nonexempt uses, meaning that
if a product or service was used for an exempt
purpose, regardless of its additional use for
nonexempt purposes, the product or service was tax
exempt. This could have had a substantial, negative
impact on both sales and use tax revenue. Senate
Bill 544 and House Bill 4744 eliminate this problem
by specifying that exemptions must be apportioned,
and thus codify the Department’s long-time practice.

Supporting Argument

By creating a bad debt deduction under the Use Tax
Act, House Bill 4744 addresses an issue that recently
was before the Michigan Supreme Court (World
Book, Inc. v Department of Treasury, 459 Mich 403
(1999)). In that case, the Supreme Court was asked
to determine whether the absence of a bad debt
deduction in the Act violated the Commerce Clause
of the U.S. Constitution. The Court did not decide
this question, however, because it found that the
seller was not required to pay its customers’ use
taxes where the seller used reasonable business
care in trying to collect them. According to the Court,
“...before the seller is subjected to either tax liability...
or criminal penalties..., the Use Tax Act requires
intent or fault by the seller in its inability to collect the
tax from its customers.”

The bad debt deduction created by the House bill fills
the gap in the Use Tax Act, and makes the Act
consistent with the General Sales Tax Act, which
allows bad debts to be deducted from the gross
proceeds used to calculate sales tax liability.

Opposing Argument

The State already has cut taxes, including business
taxes, several times in recent years. The bills will
have a major impact on SBT revenues. These cuts,
combined with earlier cuts to the income tax, will
result in significant reductions in State revenue. This,
in turn, might jeopardize the stability of school
funding, since, for the most part, schools can no
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longer raise money on their own from property taxes
but must rely heavily on State funding. This, then,
may put tremendous pressure on all the other State
budgets.

The SBT recently was changed in several ways to
favor business; for instance, the gross receipts filing
threshold was raised and the alternative tax rate was
reduced; Social Security, unemployment
compensation, and workers’ compensation were
removed from the tax base; and the apportionment
formula was changed to increase the sales factor
and decrease the payroll and property factors. The
full impact of these changes should be measured
first, before the drastic step of eliminating the tax is
taken. If the State experiences an economic
downturn in the future and finds itself short of
revenue, the changes made by the bills will
exacerbate the revenue problem. If such a situation
develops, and the State needs to raise funds, some
will argue that it would be unacceptable to reverse
the gains that businesses have made. This will leave
the State with few options, other than to raise taxes
on individuals.

Response: The revenue implications will not be
as severe as expressed. Simply saying that House
Bill 4745 will reduce revenue fails to account for
increased economic activity and thus greater
application of existing taxes to a more vigorous
economy fueled by more and better jobs.

Opposing Argument

The SBT replaced seven other taxes on business in
1976, providing stability to the State’s tax revenue
and simplifying the tax burden for firms. At that time
it was deemed that the State’s up-and-down
economy caused fluctuations in State revenue that
were difficult to deal with, and the SBT solved that
problem in regard to business taxation. Despite the
complications the SBT presents in calculating tax
liability, the value added nature of the tax is the
fairest way to tax business. Businesses use public
infrastructure and State services, and they should
pay something for that consumption. Measuring a
business’s activity in the State, and taxing that
activity, is a fair way to measure how much a
business should pay in taxes. Just like citizens,
businesses have a social responsibility to support
society’s structures and institutions. Under House Bill
4745, while business will continue to demand their
share of services and support from State and local
governments, they will pay less and less each year.
This simply is not sound tax policy.

Opposing Argument

By eventually eliminating the State’'s primary
business tax, House Bill 4745 will place a greater
onus on families and individual taxpayers to carry the
tax burden; in fact, the bill will slowly but inexorably
shift the overall responsibility for tax revenue to
individuals. It has been pointed out that the State
has cut taxes in many ways in recent years, and that
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most of the cuts have been directed at individual
taxpayers. While this might be true, individuals pay
a far greater share than businesses do in terms of
total State taxes. Therefore, it is logical that the cuts
thus far should have favored individuals.

Legislative Analyst: G. Towne
FISCAL IMPACT

This package of bills will generate a net increase in
revenue of $144 million in FY 1998-99, but will result
in a net tax reduction in subsequent fiscal years
including an estimated $184 million tax decrease in
FY 1999-2000. The fiscal impact of these bills fall
into two distinct groups; 1) tax reductions, and 2) a
tax change to fix a sales and use tax problem
identified in the Michigan Bell court case.

Tax Cuts. The tax cuts include the phased reduction
of the single business tax rate, expansion of the sales
and use tax industrial processing exemption, and the
extension and expansion of the sales and use tax
exemption for rolling stock. The size of the tax cuts
will grow over time primarily due to the lowering of
the single business tax rate by 0.1 percentage point
each year from 1999 to 2021. The tax cuts will total
an estimated $91 million in FY 1998-99 and $244
million in FY 1999-2000.

Michigan Bell Fix. In the Michigan Bell v Department
of Treasury court ruling, it became apparent the
Department had no authority to apportion the
industrial processing exemption, which it had been
doing for many years. As a result, businesses
eligible for the industrial processing exemption had
not been receiving the entire exemption to which they
were entitled, and had therefore been overpaying the
sales and use taxes. In order to provide an accurate
assessment of State government revenues, the
consensus revenue estimates adopted at the May
1999 Consensus

Page 11 of 14
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Revenue Estimating Conference included the loss in
revenue that would result from refunding past sales
and use tax overpayments to these taxpayers, as well
as the reduction in sales and use tax collections that
would occur in future years. These bills, however, fix
the court-identified problem by specifically allowing
the industrial processing exemption to be
apportioned between exempt and nonexempt
purposes, based on how the equipment is used,
which is exactly what the Department of Treasury
had been doing for many years. Therefore, the
revenue losses that would have resulted due to the
court ruling and were reflected in the consensus
revenue estimates, which total an estimated $235
million in FY 1998-99 and $60 million in FY 1999-
2000, are completely offset by the provisions in these
bills and therefore must be added back into the
revenue estimates.

Estimated Fiscal Impact. The following table
provides a summary of the estimated fiscal impact of
this package of bills. The estimated fiscal impact is
broken down for each of the major tax cuts, as well
as the Michigan Bell fix. In addition, since the tax
changes included in these bills will primarily affect
the revenue going to the General Fund/General
Purpose (GF/GP) budget and the School Aid Fund
(SAF), estimates are also provided on how each of
the major tax changes will affect the revenue going
to each of these key budget areas.
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Estimated Fiscal Impact of Business Tax Package: FY 1998-99 and FY 1999-2000
(dollars in millions)
FY 1998-99 FY 1999-2000
Tax/Major Proposed
Changes: Bills GF/GP SAF Total GF/GP SAF Total

Tax Cuts:
Single Business Tax ] H.B. 4745

Reduce tax rate 0.1 percentage $(86.8) $0.0 $(86.8)  $(210.9) $0.0  $(210.9)

point/year.

Replace CAD with ITC. 0.0 0.0 0.0 0.0 0.0 0.0

Tax on Foreign Businesses 0.0 0.0 0.0 0.0 0.0 0.0

Corporate Restructuring, Tax 0.0 0.0 0.0 0.0 0.0 0.0

Holdharmless
Subtotal Single Business Tax Cut ........ $(86.8) $0.0 $(86.8)  $(210.9) $0.0  $(210.9)
Sales & Use Taxes

Expand Industrial H.B. 4744, 0.0 0.0 0.0 (13.5) (9.5) (23.0)

Processing Exemption S.B. 544

Expand & Extend Rolling H.B. 4586, (2.0) (3.1) 4.1) (2.5) (7.9) (10.4)

Stock Exemption S.B. 544
Subtotal Sales & Use TaxCut ........... (2.0) (3.1) 4.1) (16.0) (17.4) (33.4)
Total Tax CUtS . ... iiin $(87.8) $(3.1) $(90.9) $(226.9) $(17.4) $(244.3)
Michigan Bell Fix*
Apportioning Industrial H.B. 4744, 137.9 97.2 235.1 35.2 24.8 60.0
Processing Exemption - S.B. 544
Net Fiscal Impact Total Package . ...... $50.1 $94.1 $144.2  $(191.7) $7.4  $(184.3)
* Consensus revenue estimates for FY 99 and FY 2000 included estimates of the tax loss that would result from the
Michigan Bell court case. These legislative changes fix the court-identified problem and therefore, the revenue losses
currently in the consensus revenue estimates are entirely offset by the provisions in these bills.

Fiscal Analyst: J. Wortley

A9900\s544ea

This analysis was prepared by nonpartisan Senate staff for use by
the Senate in its deliberations and does not constitute an official
statement of legislative intent.
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SALESAND USE TAX -- INDUSTRIAL PROCESSING

RAB-2000 - 4. This Revenue Administrative Bulletin (RAB) describes the industrial processing
exemption alowed under the Sales and Use Tax Acts. This RAB replaces RAB 1988-14 for periods after
March 30, 1999. RAB 1988-14 remains in effect for periods prior to March 31, 1999.

1999 PA 116 and 1999 PA 117 ("the Acts") clarified and expanded the industrial processing exemptions
in Michigan's sales and use tax acts. The Acts were based on Michigan Administrative Code Specific
Sdles and Use Tax Rule 40 (1979 AC, R 205.90) and significantly expanded the exemption. This RAB
discusses industrial processing activities and describes the tangible persona property that is exempt from
when used or consumed in industrial processing.

The Acts expanded and clarified the industrial processing exemption on a prospective basis beginning
March 31, 1999. However, the Acts statutorily implemented apportionment effective for al periods
beginning March 31, 1995 and all tax years that are open under the statute of limitations. This statutory
change does not affect taxpayer liability for persons claming an industrial processing exemption for
previous tax years, as the industrial processing exemption had been apportioned pursuant to Rule 40 for
prior periods.

For periods prior to March 31, 1999, refer to RAB 1988-14, Rule 40 (1979 AC, R 205.90), MCL 205.54y;
MSA 7.525(25) (Sales Tax Act), and MCL 205.94r; MSA 7.555(4r) (Use Tax Act). For questions related
to this RAB or periods prior to March 31, 1999, please call the Sales, Use and Withholding Taxes
Division at (517) 373-3190 or write to them at Treasury Building, Lansing, Michigan 48922.
ISSUES

l. What isindustrial processing and who qualifies as an industrial processor?

. If property is used in both an exempt industrial processing function and aso in a taxable manner,
is the exemption prorated?

[I. What activities congtitute industrial processing?
V. What activities do not congdtitute industrial processing?

V. What property is éigible for an industrial processing exemption?

216b

Nd ¥T:62:% 6T02/LT/. OSN Ad AIAIFO3Y



VI.

VII.

Revenue Admin Bull 2000-4
RAB 2000 - 4

Page 2
What property is not digible for an industrial processing exemption?

Can sdes of tangible persona property to persons other than industria processors qualify for an
industrial processing exemption?

CONCLUSIONS

Industrial processing “[M]eans the activity of converting or conditioning tangible personal
property by changing the form, composition, quality, combination, or character of the property
for ultimate sade at retail or for use in the manufacturing of a product to be ultimately sold at
retail. Industrial processing begins when tangible persona property begins movement from raw
materials storage to begin industrial processing and ends when finished goods first cometo rest in
finished goods inventory storage” [MCL 205.54t(7)(@); MSA 7.525(20)(7)(@) and MCL
205.940(7)(a); MSA 7.555(40)(7)(a)].

An industrial processor "[M]eans a person who performs the activity of converting or
conditioning tangible persona property for ultimate sale at retail or use in the manufacturing of a
product to be ultimately sold at retail.” [MCL 205.54t(7)(b); MSA 7.525(20)(7)(b) and MCL
205.940(7)(b); MSA 7.555(40)(7)(b)].

A person is defined in the Generd Sales Tax Act [MCL 205.51(1)(a); MSA 7.521] and the Use
Tax Act [MCL 205.92(a); MSA 7.555(2)] as:

[A]n individua, firm, partnership, joint venture, association, socia club, fraterna
organization, municipal or private corporation whether organized for profit or not,
company, estate, trust, receiver, trustee, syndicate, the United States, this dtate,
county, or any other group or combination acting as a unit, and includes the plura as
well as the singular number, unless the intention to give a more limited meaning is
disclosed by the context.

For al property, the industrial processing exemption is limited to the percentage of exempt use to
total use determined by a reasonable formula or method approved by the Department. This RAB
discusses numerous instances in which property is used in industrial processing and the property
qudifies for an industrial processing exemption. Although the property qualifies for an industrial
processing exemption, the exemption is limited to the percentage of exempt use to total use. The
formula or method used in determining the industrial processing exemption does not have to be
pre-approved by the Department. However, the formula or method used does have to reasonably
reflect the percentage of exempt use to total use. The following examples demonstrate exempt
use based upon time used in an exempt activity; other methods which would reasonably reflect
the exempt activity are also alowable.

Examplel

An industrial processor uses a forklift truck 60% of the time in its plant moving in-
process parts from one press to another press; this usage is exempt under industrial
processing. The forklift truck is used the remaining 40% of the time in taxable
activities such as shipping and receiving. The forklift truck would qudify for a 60%
industrial processing exemption on the cost of the truck.
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Example2

An industrial processor makes castings of steel bolts at one of its plant sites. These
bolts are taken by a forklift truck to another building at its plant site for hardening.
In this example, if the forklift truck was used 30% of the time in moving bolts from
one building to another building, and 70% of the time in non-industrial processing
activities, the forklift truck would quaify for a 30% industrial processing exemption.

1. Industrial processing includes the following activities:
1) Production or assembly.

2) Research or experimental activities. Any person may qualify for an exemption under
industrial processing for research or experimental activities if specific criteria are met. The
Generad Sales Tax Act [MCL 205.54t(7)(e); MSA 7.525(20)(7)(e)] and the Use Tax Act
[205.940(7)(€); MSA 7.555 (40)(7)(€)] define research or experimental activity:

[A]ctivity incident to the development, discovery, or modification
of a product or a product related process. Research or experimental
activity also includes activity necessary for a product to satisfy a
government standard or to receive government approval. Research
or experimental activity does not include the following:

() Ordinary testing or inspection of materials or products for
quality control purposes.

(i) Efficiency surveys.

(iii) Management surveys.

(iv) Market or consumer surveys.
(v) Advertisng or promotions.

(vi) Research in connection with literacy, historical, or similar
projects.

As used under "research and experimental activity”, the Genera Sdes Tax Act
[MCL 205.54t(7)(c); MSA  7.525(20)(7)(c)] and the Use Tax Act [MCL
205.940(7)(c); MSA 7.555 (40)(7)(c)] define product as:

[IIncludes but is not limited to a prototype, pilot model, process,
formula, invention, technique, patent, or similar property, whether
intended to be used in atrade or business or to be sold, transferred,
leased, or licensed.

Example3

The research division of an automobile manufacturer designs a new prototype of an
engine. The equipment and supplies consumed in the development of the prototype
would quaify under research and development. The manufacturer qualifies for an
industrial processing exemption because the " tangible personal property is used
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by that person to perform an industrial processing activity." [MCL 205.54t(1)(c);
MSA 7.525(20)(2)(c) and MCL 205.940(1)(c); MSA 7.555(40)(1)(c)].

Example4

A manufacturer of plastics develops severa new plastics. The manufacturer then
hires an independent research company to test the fire retardant capabilities of the
new plastics. The independent research company aso conducts its own private
research of the tensile strength of several new stedl aloys. The research company
does not manufacture any product nor does it actualy sell the stedl aloys. Instead,
the research company is seeking to develop a new patent on the stedl aloys and sdll
or license the patent. Approximately 20% of the research company's equipment and
supplies are consumed in the research that it conducts for the plastics manufacturer
with the remaining 80% of the equipment and supplies being consumed in its own
private research of the tensile strength of the new stedl dloys.

Even though the research company is not an industrial processor, the research
company would qualify for a 20% industrial processing exemption because the
"tangible personal property is used by that person to perform an industrid
processing activity for or on behalf of an industriad processor.” [MCL
205.54t(1)(c); MSA  7525(20)(1)(c) and MCL 205.940(1)(c); MSA
7.555(40)(1)(c)]. However, the research company would not qualify for an
industrial processing exemption on the remaining 80% of the equipment and
supplies because the research company is not an industrial processor nor is it
consuming "tangible persona property [which] is used by that person to perform an
industrial processing activity for or on behalf of an industrial processor.” The
research company does not meet the definition of an industria processor which
means "[A] person who performs the activity of converting or conditioning tangible
persona property for ultimate sale at retail or use in the manufacturing of a product
to be ultimately sold at retail." [MCL 205.54t(7)(b); MSA 7.525(20)(7)(b) and
MCL 205.940(7)(b); MSA 7.555(40)].

Engineering related to industrial processing.

Inspection, quality control, or testing to determine whether particular units of materials or
products or processes conform to specified parameters at any time before materials or
products first come to rest in finished goods inventory storage.

Example5

An industrial processor performs tests on its raw materials. The equipment and
supplies used or consumed by an industrial processor in this testing and qudity
control function are exempt.

Example6

Testing and quality control activities are taxable once finished goods have come to
rest and are placed in finished goods inventory storage. An industrial processor
manufactures a product and the completed product is placed in finished goods
inventory storage. Before shipment of the product to its customers, the industrial
processor performs testing and quality control activities on the product to insure that
proper standards are being met. Equipment and supplies used or consumed by an
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industrial processor in a quality control function in testing finished goods which
have come to rest are taxable. These testing and quality control activities would not
qualify under industrial processing inasmuch as industrial processing ends once the
goods have been placed "in finished goods inventory storage.”

5) Planning, scheduling, supervision, or control of production or other exempt activities.

Example?7

A computer used by an industrial processor to schedule maintenance on exempt
equipment is exempt.

Example8

A computer used by an industrial processor to schedule employees overtime
equalization in the plant is taxable as an administrative function. The computer is
taxable regardless of whether the employees are working with exempt industrial
processing equipment or in a taxable administrative function.

6) Design, construction, or maintenance of production or other exempt machinery, equipment,
and tooling.

Example9

An industrial processor uses drafting equipment 40% of the time to draft plans for
exempt equipment and 60% of the time for drafting plans for building expansion.
The drafting equipment would qudify for a 40% industrial processing exemption.

7) Remanufacturing.

The General Sales Tax Act [MCL 205.54t(7)(d); MSA 7.525(20)(7)(d)] and the Use
Tax Act [MCL 205.940(7)(d); MSA 7.555 (40)(7)(d)] define remanufacturing as:

[T]he activity of overhauling, retrofitting, fabricating, or repairing a product or its
component parts for ultimate sale at retail.

Example 10

A company purchases used carburetors and other parts and refurbishes the
carburetors by installing new gaskets on the carburetors. The company then resells
the carburetors. The company would quaify for industrial processng on the
equipment and supplies used or consumed in restoring the carburetors.
Remanufacturing includes the activities of disassembly, sorting, and reassembly of
parts when that activity accompanies overhauling.

Example 11

A company purchases used driveshafts to be sold to automobile parts retailers. The
company only cleans the driveshafts and then resdls the driveshafts to the
automobile parts retailers. The equipment and supplies consumed in the cleaning of
the driveshafts would not qualify for industrial processing. The activity of merely
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cleaning the driveshafts would not qualify under remanufacturing and therefore the
equipment and supplies would not quaify under industrial processing.

8) Processing of production scrap and waste up to the point it is stored for remova from the
plant of origin.

Example 12

A hesat treating company uses chemicals in performing its processing functions.
These chemicals must be disposed of after being used. The taxpayer purchases
equipment and supplies to treat the used chemicals before the chemicals are shipped
to alandfill. The equipment and supplies used to treat the chemicals are exempt for
industrial processing because they are used to treat production waste up to the point
it is stored for removal from the plant of origin.

Example 13

An industria processor collects its own production waste from severa smadl
containers near the industrial processing equipment and stores this waste in a large
container for pickup by awaste removal company or a recycler. The waste removal
company or recycling company dumps the waste from the large container into its
own trucks. The small containers located near the industrial processing equipment
are exempt and the large container is taxable.

Example 14

An industria processor collects its own production waste from severa smadl
containers near the industrial processing equipment and stores this waste in a large
container. The industrial processor then bales the production waste into bundles and
places these bundles in a storage area to be picked up by a recycling company. The
equipment and supplies used or consumed in the baling of the production waste
qualifies for exemption under industrial processing. As in the prior example, the
small containers located near the industrial processing equipment are exempt. In
this example however, the large container is also exempt because the scrap has not
come to rest until it is placed in bundles and put in a storage area

9) Recycling of used materials for ultimate sale at retail or reuse.

Example 15

A plastics manufacturing company grinds up production scrap to be reused for two
purposes, first as araw materia in its own process, and second, as araw materia to
be sold to other industria processors. The grinding equipment used in these
processes would qualify for the industrial processing exemption.

10) Production materia handling.

Example 16

An industrial processor manufactures steel bolt castings at one of its plants. These
castings are taken by a forklift truck to another building at its plant site for grinding.
The forklift truck would be exempt under industrial processing. Production material
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handling includes in-process movement of production materials and interplant
movement of in-process materials within the same legal entity.

Example17

An industrial processor manufactures steel bolt castings at one of its plants. These
castings are taken by a forklift truck to a nearby plant of one of its subsidiary
corporations for grinding. The forklift truck would not qualify for industriad
processing because the bolts are not shipped within the same legal entity.

Example 18

An industrial processor manufactures steel bolt castings at its primary plant. These
castings are shipped by truck to one of its own divisions |located several miles away.
The divison performs grinding operations on the castings and then returns the
castings to the primary plant for further processing. In-process shipping and
receiving within the same lega entity is exempt. Therefore, any equipment or
supplies consumed by either the primary plant or the division is shipping and
receiving of in-process parts and is exempt. The truck would not qualify for an
industrial processing exemption, regardless of whether it is owned by the company
or athird party, inasmuch asit isalicensed highway vehicle.

11) Storage of in-process materials.

Example 19

An industrid processor manufactures automobiles.  One of its divisons
manufactures plastic handles which are then shipped to its primary assembly plant.
The handles are received at the assembly plant and placed into in-process storage
utilizing an automated storage/retrieval system that consists of a computer system,
bins, portable storage racks, and materia handling equipment. The handles are
retrieved as needed and sent to the production line using an automatic guided vehicle
system. The computer system, bins, portable storage racks, material handling
equipment, and automatic guided vehicle system are exempt.

V. Industrial processing does not include the following activities:

1) Purchasing, receiving, or storage of raw materials.

Example 20

A chrome plating company receives parts from another industrial processor. The
chrome plating company applies chrome finish to the industrial processor's parts and
then ships the parts back to the industrial processor. The receiving and shipping
activities of the chrome plating company are taxable activities inasmuch as the
company is receiving raw material.

[Note: The receiving and shipping activities of the industria processor are aso
taxable activities because the in-process movement of materias is not within the
same lega entity. If the plating company and the industrial processor were separate
divisons or plants of the same |egal entity, the receiving and shipping activities of
the separate divisions or plants would be exempt.]
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Sales, distribution, warehousing, shipping, or advertising activities.
Administrative, accounting, or personnel services.

Design, engineering, construction, or maintenance of real property and nonprocessing
equipment.

Plant security, fire prevention, or medical or hospital services.

Example21

An industrial processor has a fire protection sprinkler system installed in the ceiling
in their plant. The sprinkler system is excluded from the industrial processing
exemption as redlty. The fact that the sprinkler system serves to protect the
industrial processing area does not exempt the sprinkler system under industrial
processing.

Property that is digible for an industrial processing exemption includes the following:

D

2)

3

4)

Property that becomes an ingredient or component part of the finished product to be sold
ultimately at retail.

Machinery, equipment, tools, dies, patterns, foundations for machinery or equipment, or other
processing equipment used in an industrial processing activity and in their repair and
maintenance.

Property that is consumed or destroyed or that loses its identity in an industrial processing
activity.

Example 22

An industria processor uses lubricating oils in the processing equipment. The
lubricating oils are exempt under industrial processing.

Tangible persona property, not permanently affixed and not becoming a structural part of
rea estate, that becomes a part of, or is used and consumed in installation and maintenance
of, systems used for an industrial processing activity.

Fuel or energy used or consumed for an industrial processing activity. This includes energy
such as natural gas, cod, eectricity, or fuel oil to operate industrial processing equipment or
to hesat, cool, and illuminate the industrial processing areas.

Example 23

An industrial processor consumes electricity in its industrial processing activities as
well as taxable non-industrial processing activities. The industrial processor is
billed alump sum for the dectricity, transmission, and distribution of the eectricity.
If the industrial processor consumes 30% of the electricity in an industria
processing function, 30% of the total amount for electricity, transmission, and
distribution would be exempt for industrial processing.
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6) Machinery, equipment, or materials used within a plant site or between plant sites operated
by the same person for movement of tangible personal property in the process of production.

Example 24

Portable racks that are used in shipping in-process materials between plant sites
operated by the same person are exempt. The racks may be used for shipment of in-
process materials and placed on licensed highway vehicles to other plants of the
same person; the racks would till be exempt under industrial processing. However,
racks that are only used when attached to licensed highway vehicles are taxable
because the racks are part of the vehicle and are excluded from the exemption.

7) Office equipment, including data processing equipment, used for an industrial processing
activity.

Example 25

An engineer for an industrial processor uses a hand-held calculator in the plant to
verify tolerances on in-process parts. The caculator would be exempt under
industrial processing.

Property that is not eligible for an industrial processing exemption includes the following:

1) Tangible persona property permanently affixed and becoming a structura part of rea estate
including building utility systems such as heating, air conditioning, ventilating, plumbing,
lighting, and electrica distribution, to the point of the last transformer, switch, valve, or other
device a which point usable power, water, gas, steam, or ar is diverted from distribution
circuits for use in industrial processing.

Example 26

An industrial processor purchases an electrical transformer which converts
electricity to usable voltage. This transformer then feeds a press used for industrial
processing and also feeds the genera lighting system of the office area.  This
transformer is rea property inasmuch as it services rea property, i.e., the general
lighting system. As real property, the transformer is not eligible for an industrial
processing exemption and cannot be apportioned.

Example 27

This same industrial processor purchases a second transformer which converts
electricity to usable voltage. Forty percent of the energy from this transformer feeds
exempt industrial processing equipment and the remaining sixty percent feeds
taxable equipment used in the shipping department. This transformer is not real
property and is subject to apportionment. Therefore, this transformer is 40% exempt
for industrial processing and 60% taxable.

2) Office equipment, including data processing equipment, used for nonindustrial processing
pUrposes.

3) Office furniture or office supplies.
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Example 28

A plant foreman's desk is taxable as office furniture.

4) Anindustrial processor's own product or finished good that it uses or consumes for purposes
other than industrial processing.

Example 29

A printing company uses its printing equipment 10% of the time to produce
promotional brochures and office supplies which are used internally. These
promotional brochures and office supplies would be taxable on the cost of raw
materials. Also, 10% of the taxpayer’s printing equipment would not be entitled to
the industrial processing exemption. Similarly, 10% of the consumables, uitilities,
and other consumed supplies would not be entitled to the industrial processing
exemption.

5) Tangible personal property used for recelving and storage of materias, supplies, parts, or
components purchased by the user or consumer.

6) Tangible persona property used for receiving or storage of natural resources extracted by the
user or consumer.

7) Vehicles, including speciad bodies or attachments, required to display a vehicle permit or
license plate to operate on public highways, except for a vehicle bearing a manufacturer's
plate or a specialy designed vehicle, together with parts, used to mix and agitate materials at
aplant or job site in the concrete manufacturing process.

Example 30

Vehicles bearing a manufacturer's plate are eligible for an exemption if used in a
qualifying activity. A vehicle bearing a manufacturer's plate being used by an
engineer for testing and analytical purposes would qudify for an industria
processing exemption. The exemption should be supported by records such as daily
logs, analytical reports, etc.

Example 31

Vehicles being used by officers or other key executives of a manufacturer and
simply bearing a manufacturer's plate would not qualify for an industrial processing
exemption. In addition, vehicles bearing manufacturer's plates used by dignitaries at
sporting or other events would not quality for an industrial processing exemption.
The vehicles in these instances would not qualify for an industria exemption
because the vehicle is not being used in a qualifying activity.

Example 32

A cement mixer a a plant or job site in the concrete manufacturing process is
exempt under industrial processing. Tires and repair parts attached to the concrete
mixing truck or to the mixer are exempt. Supplies used or consumed in the concrete
mixing truck such as gasoline, oil, antifreeze, windshield washer solvent,
transmission, brake fluid, etc., are subject to tax.
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8) Tangible persona property used for the preparation of food or beverages by a retailer for
ultimate sale at retail through its own locations.

Example 33

A corporation has a central commissary where it prepares much of the food which
will be sold through its severa restaurant locations. The restaurants are separate
divisons of the corporation and each divison maintains its own records. The
central commissary ships the prepared food to the various restaurant locations. The
corporation does not qualify for an industrial processing exemption because the food
is sold through its own locations.

9) Tangible persona property used or consumed for the preservation or maintenance of a
finished good once it first comes to rest in finished goods inventory storage.

Example 34

A manufacturer shrinkwraps its product before the product is placed in finished
goods inventory (inventory has cometo rest). This shrinkwrap equipment is exempt
for industrial processing.

Example 35

The same manufacturer takes it inventory from finished goods storage prior to
shipping its product to its customers. Once the manufacturer receives an order from
acustomer, it then shrinkwraps the appropriate amount of product for shipment to its
customer. This shrinkwrap equipment is taxable.

10) Returnable shipping containers or materias, except when used within a plant site or between
plant sites operated by the same person for movement of tangible persona property in the
process of production.

The definition for containers is found in Departmental rules and means:

[T]he article and devices in which tangible personal property is placed for
shipment and delivery, such as wrapping materias, bags, cans, twines,
gummed tapes, barrels, boxes, tote boxes, pallets, racks, bottles, drums,
carboys, cartons, sacks, and materials from which such containers are
manufactured.

Example 36

An industrial processor uses containers for shipment of in-process parts from one of
its plant sites to another of its plant sites. These containers, when used in in-process
storage, or movement within or between plant sites operated by the same person,
are exempt under industrial processing. Thisincludes "dunnage’ which is defined in
Departmental rules as being ". . . for a single use only, of bracing, blocking,
skidding, shoring, and other materials, . . ." However, dunnage, when used in
shipment of a product to a customer, is taxable.
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Example 37

Containers such as pallets and barrels which are used to ship a product and then
returned to the industrial processor for reuse are taxable. An industrial processor
uses pallets 40% of the time in the plant in movement of in-process materials. The
remaining 60% of the time the pallets are used in shipping the finished product to its
customers. The pallets would qualify for a40% industrial processing exemption.

11) Tangible persona property used in the production of computer software originally designed
for the exclusive use and specia needs of the purchaser.

Example 38

Production of customized software is consdered a service and therefore the
industrial processing exemption is not allowable on the equipment or supplies used
in the production of custom software. Also, as a service, the equipment, supplies,
and direct material costs are taxable.

Sales to a person, whether or not the person is an industria processor, are exempt if the tangible
persona property is 1 or more of the following:

1) A computer used in operating industrial processing equipment.
2) Equipment used in a computer assisted manufacturing system.

3) Equipment used in a computer assisted design or engineering system integral to an industrial
process.

4) A subunit or eectronic assembly comprising a component in a computer integrated industrial
processing system. Examples of computer-related equipment include cabling used to enable
computers to communicate, provided such equipment is dedicated to computers used for
industrial processing.

Examples of computers qualifying for industrial processing

Example 39

Computers programmed to operate robotics on an assembly line.

Example 40

Robotics on the assembly line used by the servicer operating the equipment.

Example41

Computers used in the design of the fina product and/or any component part of the
final manufactured product.

227b

Nd ¥T:62:% 6T02/LT/. OSN Ad AIAIFO3Y



5

6)

8)

Revenue Admin Bull 2000-4
RAB 2000 - 4

Page 13

Example 42

"Servicer owned" circuit boards in computers used to operate paint application
systems.

Examples of computers NOT qualifying for industrial processing

Example 43

CAD computers used by an engineering firm to design a building for an industrial
processor.

Example 44

Computers used by lumber wholesalers or lumberyards to determine the stress loads
for floor joists on load bearing walls.

Example 45

Computers programmed to manage a finished goods inventory after the inventory
has come to rest.

Computer equipment used in connection with the computer assisted production, storage, and
transmission of data if the equipment would have been exempt had the data transfer been
made using tapes, disks, CD-ROMs, or similar media by a company whose business includes
publishing doctoral dissertations and information archiving, and that sells the mgjority of the
company's products to nonprofit organizations exempt under section 4q of the Sales Tax Act
and 4(1)(x) of the Use Tax Act.

Equipment used in the production of computer software that is offered for genera sde to the
public or software modified or adapted to the user's needs or equipment by the sdller, only if
the software is available for sale from a sdller of software on an as-is basis or as an end
product without modification or adaptation.

The tangible persona property is intended for ultimate use in and is used in industrial
processing by an industrial processor.

Example 46

ABC Corporation is a holding company for severa manufacturing entities. ABC
Corporation is not an industrial processor but purchases a press to be used at no cost
by one of its subsidiary corporations. The purchase of the press would qualify for an
industrial processing exemption after March 30, 1999. However, it would not
qualify for an industrial processing exemption prior to March 31, 1999.

The tangible persona property is used by a person to perform an industrial processing
activity for or on behalf of an industrial processor.
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Examples qualifying for industrial processing exemption

Example47

An industrial processor hires a company that installs and repairs exempt industrial
processing equipment such as in-process assembly lines. The company's equipment
and supplies used or consumed in this repair work qualify under industrial
processing.

Example 48

An ingpection firm is hired by an indudtrial processor to inspect items of an
industrial processor that are "in process'. The equipment and supplies used or
consumed in this inspection by the ingpection firm are exempt under industrial
processing.

Example 49

An outsde company is hired by an industria processor to conduct in-process
product testing and provide on-going production engineering for the industria
processor. The equipment and supplies used or consumed in the product testing and
on-going production engineering by the outside company are exempt under
industrial processing.

Example 50

A die repair company is hired by an industrial processor to repair dies that are being
used in exempt industrial processing functions. The equipment and supplies used or
consumed by the die repair company are exempt under industrial processing.
Consumed supplies would include supplies used directly in the repair work as well
as other indirect supplies such as natural gas and electricity consumed in the repair
work. The equipment and supplies are exempt whether the actua repair work is
done at the repair company's own facilities, or at the industrial processor's location.

Examples NOT qualifying for industrial processing exemption

Example51

A waste removal company is hired to remove waste or scrap from an industria
processor after the waste and scrap have come to rest in storage. The equipment and
supplies which are used or consumed are taxable.

Example 52

A die repair company repairs equipment for a residential home builder and
equipment of a municipality. The equipment and supplies which are used or
consumed are taxable.
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Example 53

An inventory service company is hired to take a finished goods inventory of an
industrial processor. The equipment and supplies which are used or consumed are
taxable.

Example 54

A public relations firm does a market and consumer survey for an industrial
processor to forecast future consumer demand for its products and the survey is
used by the industrial processor in its production scheduling. The equipment and
supplies which are used or consumed are taxable.
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STATE OF MICHIGAN
DEPARTMENT OF TREASURY
Revenue Training Manual
Sales and Use Taxes

Industrial Processing Exemption

This manual was prepared as an instructional text to be used in
conjunction with classroom training on Michigan’s Sales and Use
Taxes - Industrial Processing Exemption. The purpose of the manual
is to explain the various provisions of the Sales and Use Tax Acts,
the Department’s policies and practices in administering the Acts and
the applicable Revenue Administrative Bulletins, Rules and
Regulations. 1t is not intended as a statement of law, Department
policy or any official position independent of existing law and the
Department's official administrative statements.

Rules and Regulations, Revenue Administrative Bulletins and Letter
Rulings referenced herein are the most recent versions available as
of the date of printing. Users may need to update this manual in the
future when law changes, court cases or corrections affect the
substance of the Acts or when policies and procedures that affect the
administration of the Acts are revised.

- This manual is intended only for training purposes and does not take
the place of the law. This manual may not be distributed to the public
without the express permission of the State Treasurer. Questions
about the content of this manual may be directed to the Constituent
Education Division.
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INTRODUCTION and OVERVIEW

Pre 3/31/99:

The State of Michigan allows an exemption from sales and use tax for persons
engaged in the manufacturing process. This industrial processing exemption is
allowed for equipment, supplies and materials used or consumed in the activity of
transforming, altering or modifying tangible personal property by changing the
form, composition, quality or character of the property for ultimate sale at retail or
sale to another industrial processor to be further processed for ultimate sale at
retail.

In simple terms, industrial processing begins with the first processing activity or
machine and ends with the activity that produces the recognizable unit or product
for retail sale or sale to another industrial processor to be further processed for
ultimate sale at retail. The details of what constitutes the beginning and ending
of the industrial processing exemption will be covered later.

The theory behind the exemption is that if the end product is taxed, the
components used or consumed in its production are not taxed so that the product
is not subject to double taxation.

Among the definitions used in the explanation of industrial processing are:

Transform = to change the form or appearance of; to change the nature,
function or condition of; o convert

Alter = to change or make a difference
Modify = to change in form or character, alter

Form = The contour and structure of something as distinguished from its
substance. The essence of something as distinguished from its matter.
Composition = A putting together of parts or elements to form a whole, a
combining. The manner in which such parts are combined or related,
constitution, make-up. The result or product of composing, mixture,
compound.

Character = The combination of qualities or features that distinguishes one
thing from another.

The manufacturing exemption includes, but is not necessarily limited to, the
following activities or tangible personal property when performed by and
purchased by an industrial processor:

¢ Production

o Patent, experimental, development, engineering, inspection by the
industrial processor and not for a subsidiary or other entity

o Quality control
o Research and development for a product the industrial processor will
produce

Michigan Department of Treasury — Revenue Technical Tax Training
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o Planning, scheduling and production control

e Design, construction and maintenance of factory machinery
e Disposal of production scrap and waste

» Production supervision

e Production material handling

o Property which becomes an ingredient/component part of the finished
product

e Machinery, tools, dies, patterns - including repair and maintenance
e Machinery and equipment foundations - including repair and maintenance

o Property which is consumed, destroyed or loses its identity in a
manufacturing or other production process

e Tangible personal property not permanently affixed and becoming a
structural part of real estate used for manufacturing purposes

e Fuel or energy used or consumed in industrial processing

e Machinery, equipment and materials used within a plant site for movement
of tangible personal property in process of production

o Certain data processing equipment used directly for industrial processing

o Certain computer equipment used by servicers who perform specific
industrial processing functions for industrial processors (see the
“Computers Used in Industrial Processing by Servicers” section of this
text)

After 3/31/95, industrial processing also includes computer equipment used in
connection with the computer assisted production, storage and transmission of
data if the equipment would have been exempt had the data transfer been made
using tapes, disks, CD-ROMS, or similar media by a company whose business
inciudes publishing doctoral dissertations and information archiving, and that
sells the majority of the company products to nonprofit organizations exempt
under MCL 205.54q.

The industrial processing exemption does not include the following activities
or tangible personal property:

e Purchasing, receiving and storage of raw materials
o Sales, distribution, warehousing

o Shipping

e Advertising

e Administrative, accounting and personnel

e Design, construction and maintenance of real property and
nonmanufacturing equipment

¢ Plant security, fire prevention and hospitals or first aid

e Tangible personal property permanently affixed and becoming a structural
part of real estate

e Office equipment used for nonmanufacturing purposes
Michigan Department of Treasury — Revenue Technical Tax Training
Sales and Use Tax: The Industrial Processing Exemption
July 2002
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e Office furniture and office supplies wherever and however used
e Tangible personal property used for receiving and storage of materials

e Vehicles licensed and titled for use on public highways (except cement
trucks used for manufacturing)

e Tangible personal property for preparation of food and beverage by a
retailer for retail sale (See the “Retailers and the Industrial Processing
Exemption” section of this text)

o Tangible personal property used or consumed for preserving or
maintaining of a nonfood product in the form and condition in which it is to
be sold

e Services performed on the property of others if the services do not
transform, alter or modify the property to place it in a different form,
composition or character

Post 3/30/99:

Public Acts 116 and 117, passed July 14, 1999, modified and expanded the
industrial processing exemption.

The Sales and Use Tax Acts include a definition of industrial processing as “the
activity of converting or conditioning tangible personal property by changing the
form, composition, quality, combination, or character of the property for ultimate
sale at retail or for use in the manufacturing of a product to be ultimately sold at
retail”.

The definition of an industrial processor is “a person who performs the activity of
converting or conditioning tangible personal property for ultimate sale at retail or
use in the manufacturing of a product to be ultimately sold at retail”.

The exemption applies to sales fo:

1) Anindustrial processor for use in industrial processing

2) A person, even if the person is not an industrial processor, if the tangible
personal property is intended for ultimate use in and is used in industrial
processing by an industrial processor

3) A person, even if the person is not an industrial processor, if the tangible
personal property is used by that person to perform an industrial
processing activity for or on behalf of an industrial processor

4) A person, even if the person is not an industrial processor, if the
equipment is used in the production of canned or modified software

NOTE: ltems (2-4) above were added in the new amendments.

The amendments also define the beginning and end of the industrial processing
exemption. The beginning of industrial processing is the movement from raw
materials storage to when industrial processing starts and ends when finished
goods first come to rest in finished goods inventory storage. See the “Begin and
End” section of this text.
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Activities previously listed as exempt activities in Rule 40 have now been
included in the Sales and Use Tax Acts. These activities either meet the
definition of industrial processing or are exempt because they have specific
exemption in the Acts.

The following exempt activities, now listed in the Acts, meet the definition of
industrial processing, since the activities change the form, composition or
character of the property:

e Production or assembly
o Remanufacturing

o Processing of production scrap and waste up to the point it is stored for
removal from the plant of origin, if for ultimate sale at retail

¢ Recycling of used material for ultimate sale at retail

e Production material handling (conveyors or material handling that is part of
a machine meets definition)

The following activities do not change the form, composition or character of
property; however, the activities are exempt because they are specifically listed
in the Acts as an industrial processing activity:

o Research or experimental activities
e Engineering related to industrial processing

e Inspection, quality control or testing to determine whether the materials,
products or processes conform to specified parameters

o Planning, scheduling, supervision or control of production or other exempt
activities

e Design, construction, or maintenance of production or other exempt
machinery, equipment and tooling

e Processing of production scrap and waste up to the point it is stored for
removal from the plant of origin.

o Production material handling (forklift & other movements)
o Storage of in-process materials

As in Rule 40, the Acts list the following activities that are not exempt:
e Purchasing, receiving or storage of raw materials
o Sales, distribution, warehousing, shipping or advertising
o Administrative, accounting or personnel services

o Design, engineering, construction or maintenance of real property and
nonprocessing equipment

o Plant security, fire prevention, medical or hospital services
The Acts now list the following property that may qualify for an industrial

processing exemption:

e Property that becomes an ingredient or component part of the finished
product
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¢ Machinery, tools, dies, patterns, machinery foundations or other
equipment used in an industrial processing activity — including repair and
maintenance

¢ Property that is consumed, destroyed or loses its identity in an industrial
processing activity

e Tangible personal property, not permanently affixed and not becoming a
structural part of realty, used for installation or maintenance of systems
used for an industrial processing activity

e Fuel or energy used or consumed in industrial processing

o Machinery, equipment and materials used within a plant site or between
plant sites of the same entity for movement of tangible personal property
in the process of production

e Office equipment or data processing equipment used for industrial
processing activities

¢ Vehicles bearing a manufacturer's plate and vehicles specifically
designed, together with parts, used to mix and agitate materials at a plant
or job site in the concrete manufacturing process

The Acts now list the following property that does not qualify for an industrial
processing exemption:

e Tangible personal property permanently affixed and becoming a structural
part of real estate

o Office equipment or data processing equipment not used for industrial
processing purposes

o Office furniture or supplies, wherever and however used

e Inventory withdrawals that the manufacturer uses or consumes for
purposes other than industrial processing

e Tangible personal property used for receiving and storage of purchased
materials or natural resources exfracted by the user

o Vehicles, including special bodies or attachments, licensed and titled for
use on public highways

e Tangible personal property used for the preparation of food or beverages
by a retailer for ultimate sale at retail through its own locations

e Tangible personal property used for the preservation or maintenance of a
finished good once it first comes to rest in finished goods storage. This
changes pre 3/31/99 guidelines that related only to food products.

s Returnable shipping containers or materials, except those used within a
plant site or between plant sites operated by the same entity for
movement of in-process materials

» Tangible personal property used in the production of custom software

The amendments also provide a definition of “product”. Product includes
prototype, pilot model, process, formula, invention, technique, patent, or similar
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property, whether intended to be used in a business or to be sold, transferred,
leased or licensed.

The industrial processing exemption involves more than a simple list of what is
included and what is not. This exemption has evolved over a number of years;
some of the more complicated areas will be discussed in this text.

References: MCL 205.54t and y
MCL 205.940 and r
RAB 2000-4

R 205.90
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ACTIVITIES OF PROCESSORS THAT MAY NOT QUALIFY
‘ FOR EXEMPTION

A manufacturer may be engaged in nonprocessing operations in addition to its
industrial processing activities.

Pre-3/31/99:

If a manufacturer works on the property of others and does not change the form,
composition or character of the property, the manufacturer is performing a
service and those activities are taxable.

NOTE: Subprocessors may appear to be servicers working on the property of
others. However, subprocessors qualify for the exemption when they are
changing the form, composition, or character of tangible personal property for
sales at retail or for sale to another processor. Examples of subprocessors are
plating companies and heat-freating companies.

Post-3/30/99:

If a manufacturer is performing a service, the service activity qualifies for the
industrial processing exemption if the tangible personal property is used to
perform an industrial processing activity for or on the behalf on an industrial
processor.

See the “Servicer” section of this text.

During the preliminary discussions with the taxpayer’s representative, determine
all aspects of the taxpayer’s activities to determine possible tax issues. Tools,
supplies, and equipment may be used for both exempt processing purposes and
for taxable activities. Analysis should be made to determine the materiality of
any possible adjustments before extensive review is conducted.

'm> . . .
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| 313119 | 313009
1. A MANUFACTURER OF AIRPLANE ENGINE PARTS HAS A T T
SERVICE DEPARTMENT THAT REPAIRS AND OVERHAULS
ENGINE PARTS (NOT ORIGINAL WARRANTY REPAIRS) ON
PROPERTY OWNED BY AIRLINE COMPANIES. (EXCEPTION:
INTERSATE COMMERCE CARRIER AIRCRAFT, MCL 205.54x
AND 205.94k)
2. A PRINTER PRINTS ON STOCK FURNISHED BY THE T T
CUSTOMER. SEE THE "PRINTERS” SECTION OF THIS TEXT
FOR EXCEPTIONS.
3. A PRINTER BINDS BOOKS FURNISHED BY ANOTHER PRINTER. E E
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ITEM. POST-'
3/30/9
SEE THE “PRINTERS” SECTION OF THIS TEXT FOR
EXCEPTIONS.
4, A PRINTER BINDS BOOKS FURNISHED BY A NONPROCESSOR. T T
SEE THE “PRINTERS” SECTION OF THIS TEXT FOR
EXCEPTIONS.
5. PHOTOGRAPHS ARE RETURNED TO A PHOTOGRAPHER TO T T
COLOR OR TINT THE PHOTOGRAPHS. THE PHOTOGRAPHER
IS PERFORMING A SERVICE. R 205.109
6. A SIGN MANUFACTURER PAINTS SIGNS OWNED BY AN T T
ADVERTISING AGENCY. R 205.119
7. A SIGN MANUFACTURER PERFORMS A SERVICE BY PAINTING T E
A SIGN ON A PRESS.
8. A TIRE COMPANY PURCHASES OLD TIRES AND RETREADS E E
THEM FOR SALE TO OTHERS. SEE THE
“RECONDITIONING/REMANUFACTURING" SECTION OF THIS
TEXT. R205.130
9. A TIRE COMPANY RETREADS OR VULCANIZES TIRES T T
SUPPLIED BY A TRUCKING COMPANY. R 250.130 (EXCEPTION:
TIRES FOR “ROLLING STOCK”, MCL 205.54r AND MCL 205.94k)
10. A PALLET MANUFACTURER REPAIRS PALLETS OWNED BY A T E
SOAP MANUFACTURER THAT USED THE PALLETS IN THEIR IN-
PROCESS STORAGE AREA.
11. A HEAT-TREAT COMPANY HARDENS STEEL TO BE USED BY E E
AN AUTOMOBILE MANUFACTURER AS PARTS FOR AN
AUTOMOBILE.
12. A HEAT-TREAT COMPANY HEAT-TREATS DIES OWNED BY AN T E
AUTOMOBILE MANUFACTURER.
13. A GRAVEL MINING AND CRUSHING OPERATION HAS
PORTABLE EQUIPMENT THAT CRUSHES AND REFINES
PRODUCT UNDER FOUR SCENARIOS:;
¢ FOR OTHER MINING OPERATIONS E E
e ATITSOWNPITS E E
o FOR CONTRACTORS T T
¢ FOR COUNTY ROAD COMMISSIONS T T
14, A COMPANY MANUFACTURES SPIRAL STAIRWAYS AND T T
HANDRAILS. THE STAIRWAYS, ETC. ARE CUSTOM MADE TO
SPECIFIC CUSTOMER REQUIREMENTS AND AFFIXED TO
Michigan Department of Treasury — Revenuie Technical Tax Training
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16.

REALTY. THE COMPANY DOES NOT MAINTAIN AN INVENTORY
OR PRICE LIST. SEE THE “MANUFACTURER/CONTRACTOR”
SECTION OF THIS TEXT.

A COMPANY MANUFACTURES SPIRAL STAIRWAYS AND
HANDRAILS. THE STAIRWAYS, ETC. ARE CUSTOM MADE TO
SPECIFIC CUSTOMER REQUIREMENTS AND SOLD AT RETAIL.

16.

17.

18.

19,

A CONVEYOR MANUFACTURER HAS EMPLOYEES FABRICATE,
ASSEMBLE AND INSTALL THE CONVEYOR PARTS AT THE
CUSTOMER'S PLANT

IF THE SAME TOOLS USED IN # 16 ABOVE ARE USED TO
INSTALL A CONVEYOR USED FOR AN EXEMPT ACTIVITY, THE
PERCENTAGE OF USE TO INSTALL IS TAXABLE PRIOR TO
3/31/99 AND EXEMPT AFTER 3/30/98. NOTE: IF ASSEMBLY
AND INSTALLATION USAGE IS INSEPARABLE, CONSIDER THE
ASSEMBLY AND INSTALLATION USAGE TAXABLE PRIOR TO
3/31/99 AND EXEMPT AFTER 3/30/99

A WINDOW MANUFACTURER MAINTAINS A PRICE LIST. THE
MANUFACTURER INSTALLS THE WINDOWS, THE TOOLS USED
AT THE JOB SITE TO INSTALL THE WINDOWS ARE TAXABLE.

A SOFT DRINK BOTTLER SELLS 5% OF {TS PRODUCED
PRODUCT THROUGH ITS OWN VENDING MACHINES. ALL
NORMALLY EXEMPT EQUIPMENT WOULD BE TAXABLE AT 5%.
THE IP EXEMPTION DOES NOT EXTEND TO THE
PREPARATION OF FOOD SOLD AT RETAIL. SEE THE "RETAIL
PREPARATION OF FOOD" AND “STORAGE TANK" SECTIONS OF
THIS TEXT.

Ton% E

Michigan Department of Treasury — Revenue Technical Tax Training
Sales and Use Tax: The Industrial Processing Exemption
July 2002

243b

TREAS000633

Nd ¥T:62% 6T02/LT/. OSN Ad AIAIFD03Y



<m; . . .
Revenue Technical Tax Training

INDUSTRIAL PROCESSING
BEGIN AND END

Post 3/30/99:

For determining where the industrial processing exemption begins and ends we
- need to look at the statute, supporting rules and binding litigation.

The statutory language in the Sales Tax Act at 205.54(0)(7)(a) and in the Use
Tax Act at 205.94(s)(7)(a) is identical. “Industrial processing begins when
tangible personal property begins movement from raw materials storage to begin
industrial processing and ends when finished goods first come to rest in finished
goods inventory.”

The movement of raw material from raw materials inventory is exempt whether it
goes directly to the production machinery or to a staging area near the
production process. The movement of the material is exempt if the production
process drives the movement of the material from raw materials storage.

The exemption ends when the manufactured goods come to rest in finished
goods inventory. The movement to or from boxing, bagging, shrink-wrapping or
other packaging operations is exempt if it is done before the finished goods come
to rest in finished goods inventory.

References: MCL 205.54
MCL 205.94
R 205.90
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CEMENT TRUCKS

A specially designed vehicle used to mix and agitate materials, which are added
at a plant or job site in the concrete manufacturing business is exempt. The truck
and any repair parts are exempt. Tires and repair parts attached to the truck or
to the mixer are exempt. This exemption is available only for a concrete
manufacturer. Consumable supplies such as gasoline, oil, antifreeze, windshield
washer solvent, transmission fluid, brake fluid, etc. would be subject to tax.

If a cement manufacturer does not make retail sales but consumes all of the
product on their own jobs, they would not be entitled to the exemption on the
cement trucks. They would not be entitled to an industrial processing exemption
on any of their equipment or supplies. See the “Manufacturer/Contractor” section
of this manual.

If the manufacturer of cement is not able to deliver a load of cement immediately,
a separate charge is made for “wait time”. Wait time at the plant or job site for
the manufacturer/contractor of cement is considered part of the tax base for
sales tax.

References: MCL 205.94r(1)(a)
MCL 205.54t
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COMPUTER SOFTWARE MANUFACTURING

Definitions:

s Canned Software — offered to the general public on an “as is” basis with or
without modification.

o Custom Software — software designed for the exclusive use and special
needs of a customer.

Pre-3/31/99 and Post-3/30/99:

" Equipment, supplies, utilities, etc. used to produce canned software are exempt
for industrial processing. Equipment, supplies, utilities, etc. used to develop
custom software are taxable as a service activity. Equipment supplies, utilities,
etc. used to modify canned software, whether separately itemized for sales tax
purposes or not, are exempt for industrial processing.

An industrial processor could not claim exemption for equipment used to modify
a canned accounting software package for their own use. The software will not
be used in industrial processing and there is no ultimate sale at retail.

See RAB 99-5 for the sales tax treatment of computer software.

References: MCL 205.51(1)(e)
MCL 205.54t(d)(vi)
MCL 205.940(d)(vi)
RAB 99-5
RAB 2000-4 VIi (6)
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COMPUTER STUDIES

MCL 205.54t states:

(5) Property that is not eligible for an industrial processing exemption includes
the following:

(b) Office equipment, including data processing equipment, used for
nonindustrial processing purposes.

Computers used for industrial processing purposes, including those purchased
for use in the first four areas described in MCL 205.54t(1)(d) and MCL
205.940(1)(d) (See the “Computers Used in Industrial Processing by Servicers”
section of this text) can be used in both taxable and exempt functions. If this is
the case, a study should be made determining the amount of computer time
spent on taxable functions compared to the total computer usage time. This can
be based on a week, a month, or any reasonable amount of time that reflects
normal usage. These figures are normally available from the Information
Systems Department as the hours are usually billed back to the department
utilizing the computer service, If no time usage analysis is available, a
breakdown based on functional usage should be made. The actual functions by
department should be analyzed, because both taxable and exempt usage can be
found in almost every department. We cannot assume by the names of
departments the tax status of the functions that are actuaily performed there.

Computers and equipment used in CAD/CAM may not be used only to design or
develop products and parts. Care should be taken when reviewing both
servicers and industrial processors to determine if the equipment is used in a
taxable function. For example:

1) To provide a service to their customers (e.g., designing real property floor
plans)

e Pre-3/31/99: Equipment used by a servicer to design a floor plan for an
industrial processor's exempt machinery would have been taxable.

e Post-3/30/99: Equipment used by a servicer to design a floor plan for
an industrial processor's exempt machinery is exempt.

2) In a post production function
e Pre-3/31/99: Post production was defined as any function performed

after the product is complete and the first movement away from the
production line has been made.
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e Post-3/30/99: Post production functions are now defined as any
function performed after the product first comes to rest in finished
goods inventory storage.

Computer software may be taxable at a different percentage than the computer
equipment it is used on. If the usage of the software can be specifically
identified, tax should be applied on that basis, otherwise use a study as
described above.

Computers or computer main frames located in Michigan that perform industrial
processing functions for both in-state and out-of-state manufacturing divisions
are exempt to the extent used in performing industrial processing functions.

Computer cables (personal property), CRT’s, modems, printers and monitors
used in inter- or intra-plant transmissions are taxed on the determined computer
equipment percentages, not as communication devices. Routers, servers,
network hookups, etc. are not just communications devices and thus would not
always be 100% taxable. A separate study for servers and routers should be
performed if the amounts are material.

Laptop computers are considered taxable unless the processor or servicer has
definite proof of the percentage of time the laptop was used in exempt activities.

In general, the following functions would be considered taxable:

Billing

Order entry

Payroll

Accounting

Sales/Marketing

Shipping

Raw material receiving and inventory control

¢ 8 06 &6 o o o

The following computer activities would generally be considered exempt:

Order summary by product (for production scheduling)
Production control forecasting

In-process product testing

Product design

Production machinery operation

References: See the “Computers Used in Industrial Processing by Processors”
and the “Computers Used in Industrial Processing by Servicers”
sections of this text.
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JTAX REASON

1) | ACCOUNTS PAYABLE T ACCOUNTING

2) | CAPITAL ASSET SYSTEM T ACCOUNTING

3) | COMPUTERS USED TO OPERATE EXEMPT MACHINES E MACHINERY USED IN IP

4) | COMPUTERS USED TO OPERATE TAXABLE MACHINES T OPERATES TAXABLE

EQUIPMENT

5) DAILY PRODUCTION REPORT FOR PRODUCTION E PRODUCTION
SCHEDULING SCHEDULING

6) | DAILY PRODUCTION REPORT FOR RAW MATERIAL T PURCHASING
ORDERING

7 DAILY PRODUCTION REPORT USED FOR COST T ACCOUNTING
ACCOUNTING

8) | DEFECTIVE WORK-IN-PROCESS INVENTORY E QUALITY CONTROL
EXCEPTION REPORT USED TO IMPROVE PROCESS

9) | DESIGN OF MANUFACTURING MACHINE LAYOUT E PRODUCTION CONTROL

10) | DESIGN OF REAL PROPERTY FLOOR PLAN T ADMINISTRATIVE

11) | DIRECT COMPUTER ORDERING FROM MFG. TO T PURCHASING
SUPPLIER (EDI ORDERING)

12) | DIRECT LABOR VARIANCE REPORT T ACCOUNTING

13) | EDAP AUDITING T ACCOUNTING

14) | FINANCIAL ANALYSIS & FORECASTING T ACCOUNTING

15) | GENERAL LEDGER T ACCOUNTING

16) | INSTATE PRODUCTION SCHEDULING FOR OUTSTATE E PRODUCTION
DIVISION SCHEDULING

17) | INVENTORY EXCEPTION REPORT FOR DEFECTIVE
RAW MATERIAL USED TO ADJUST PAYMENT TO T ADMINISTRATIVE
VENDOR (IF NECESSSARY)
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- | TAX | . 'REASON -
_| STATUS S

18) | INVENTORY MANAGEMENT FOR FINISHED GOODS T ACCOUNTING/ADMIN.

19) | INVENTORY MANAGEMENT FOR RAW MATERIAL T RECEIVING

20) | INVENTORY MANAGEMENT FOR WORK IN PROCESS T ACCOUNTING
FOR COST ACCOUNTING

21) | INVENTORY MANAGEMENT FOR WORK IN PROCESS E PRODUCTION
FOR PRODUCTION SCHEDULING SCHEDULING

22) | ORDER REPORT PRINTED BY PRODUCT AND E PRODUCTION
CUSTOMER FOR PRODUCTION SCHEDULING SCHEDULING

23) | PERSONNEL/ADMIN/PAYROLL T ACCOUNTING/ADMIN.

24) | PRINT FORECAST OF ORDERS BY PRODUCT FOR E PRODUCTION
PRODUCTION SCHEDULING SCHEDULING

25) | PRINT FORECAST OF POTENTIAL SALES BY PRODUCT T SALES

26) | PRODUCTION PERSONNEL SCHEDULING-OVERTIME T ADMINISTRATIVE

27) | PRODUCTION PERSONNEL SCHEDULING-OVERTIME-- T ADMINISTRATIVE
FOR FAIR ROTATION OF UNION EMPLOYEES ‘

28} | PRODUCTION PERSONNEL SCHEDULING-OVERTIME-- E PRODUCTION
TO DETERMINE MANPOWER REQUIREMENTS FOR SCHEDULING
CONTINUED PRODUCTION

29) | PRODUCTION PERSONNEL SCHEDULING-VACATION T ADMINISTRATIVE

30) | PRODUCTION PERSONNEL SCHEDULING-VACATION-- E PRODUCTION
TO DETERMINE MANPOWER REQUIREMENTS FOR SCHEDULING
CONTINUED PRODUCTION

31) | PRODUCTION REPORT DETAILING CAUSES OF WORK E PRODUCTION
STOPPAGES USED TO IMPROVE THE PRODUCTION SCHEDULING
PROCESS

32) | PRODUCTION REPORT DETAILING FREQUENCY OF E PRODUCTION
DEFECTIVE IN-PROCESS MATERIAL USED TO SCHEDULING/QUALITY
IMPROVE PRODUCTION PROCESS CONTROL

33) | PRODUCTION SCHEDULING E PROD. SCHEDULING
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1 STATUS |- .~ & o o
34) | PURCHASE ORDER ENTRY T PURCHASING
35) | PURCHASING T . PURCHASING
36) | QUALITY CONTROL INSPECTION REPORT OF RAW T ADMINISTRATIVE
MATERIALS
37) | QUALITY CONTROL OF IN-PROCESS MATERIAL E INSPECTION/QUALITY
CONTROL
38) | RAW MATERIAL USAGE REPORT T PURCHASING
39) | RAW MATERIALS PROPERTIES REPORT USED TO:
A) DETERMINE AMOUNT TO PAY VENDOR ORTO
DECIDE TO KEEP OR REPLACE VENDOR T ACCOUNTING
B) DETERMINE QUALITY OF RAW MATERIALS TO
DECIDE WHETHER PRODUCT WILL BE GENERIC
OR NAME BRAND E PRODUCTION
40) | RESCHEDULING ONGOING PRODUCTION TO E PRODUCTION
ACCOMMODATE INSTALLATION OF PRODUCTION SCHEDULING
EQUIPMENT
41) | SALES ANALYSIS T SALES
42) | SALES HISTORY REPORT T SALES
43) | SALES INVOICE GENERATION T ACCOUNTING
44) | SALES ORDER ENTRY T SALES
45) | SALES REPORT PRINTED BY PRODUCT & CUSTOMER T ACCOUNTING/SALES
46) | SCHEDULING OF EMPLQOYEES INVOLVED IN T ADMINISTRATIVE
INSTALLATION OF PRODUCTION EQUIPMENT
47) | SCHEDULING OF PRODUCTION MACHINE E PROCESSING MACHINE
MAINTENANCE OR REPAIR MAINTENCE
48) | SCHEDULING REMOVAL OF EXISTING PRODUCTION T PRODUCTION CEASED
EQUIPMENT
49) | SCRAP REPORT T | COST ACCOUNTING
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50) | SHIPPING DOCUMENTS T SHIPPING

51) | SUMMARY OF COMPLETED ORDERS BY PRODUCT T SALES

52) | SUMMARY OF PENDING ORDERS FOR PRODUCTION E PRODUCTION
SCHEDULING SCHEDULING

53) | WARRANTY INFORMATION & ADMINISTRATION T ADMINISTRATIVE
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COMPUTERS USED IN INDUSTRIAL PROCESSING BY
SERVICERS

MCL 205.541(1)(d) and MCL 205.940(1)(d) grant exemption to servicers who
purchase or lease:

1) computers used in operating industrial processing equipment;

2) equipment used in a computer assisted manufacturing system;

3) equipment used in a computer assisted design or engineering system
integral to an industrial process;

4) a subunit or electronic assembly comprising a component in a computer
integrated industrial processing system.

The above exemptions are based on the use of the equipment rather than the
nature of the purchaser’s business.

Computers or computer main frames owned by servicers and located in Michigan
that perform any of the above activities for an out-of-state company are exempt
or partially exempt from tax, based on the amount of time used in the above
activities,

Examples of the above exemptions are:

¢ Computers programmed to operate robotics on an assembly line

e Robotics on the assembly line owned by the servicer operating the
equipment

e Computers that design the final product and/or any component part of the
final manufactured product

e Servicer owned circuit boards in computers used to operate paint
application systems

Examples of taxable usage of computers:

e CAD computers used by engineering firms to design buildings

e Lumber yards or specialized kitchen designers to design the layout of a
home or kitchen

o Lumber wholesalers or lumber yards to determine the stress loads for floor
joists on load bearing walls

¢ Computers programmed to operate a finished goods inventory retrieval
system or stores account

s CAD equipment used for engineering design and development not directly
related to the manufacturing design process

Pre-3/31/99: This would include any post production activities.
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Post-3/30/99: This would include any post-finished goods inventory
storage activities.

s Experimental research (R & D) performed for an industrial processor
Post-3/30/99: this activity is exempt.

o Computers and equipment used to test products for defects for an
industrial processor

Post-3/30/99: this activity is exempt if performed prior to the product
coming to rest in finished goods inventory storage.

Pre-3/31/99:

Research and development are not exempt activities for servicers as there is no
transforming, altering or modifying of a product for ultimate sale at retail. This
exemption is available only to industrial processors.

Post-3/30/99:
Research and development are exempt if performed by a servicer for or on
behalf of an industrial processor.

Pre-3/31/99:

Paper, supplies, electricity and other items consumed in the CAD/CAM process
while performing a service for a manufacturer are taxable. CAD/CAM equipment
for servicers includes canned software only if it is capitalized and either
depreciated or amortized. If it is expensed, it is not considered to be equipment.
Custom software is always exempt.

Post-3/30/99:

Any items used or consumed in the CAD/CAM process that would be exempt for
the industrial processor are now exempt for servicers performing the same
function for or on behalf of the industrial processor.

References: MCL 205.541(1)(d)
MCL 205.940(1)(d)
R 205.90
RAB 99-5
RAB 00-4
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DELIVERY - JUST IN TIME
Pre 3/31/99:

The just in time delivery system is a highly interactive system of delivering
products to the customer based on the customer’s production requirements. The
system usually involves the exchange of electronic data between the purchaser
and the supplier.

No matter how coordinated the activities of the supplier's production and the
purchaser’s manufacturing schedule, the industrial processing activities of the
supplier and the customer stand on their own separate merits.

From the delivery standpoint, there is a completed product that needs to be
shipped to the customer. There may not be a finished goods inventory. There is
still a point where the product is complete prior to the shipping activity. The
accumulation point or short term holding area would be considered finished
goods inventory. The shipping functions are still taxable.

From the receiving standpoint, there is still a receiving function even though the
product may go to a production staging area or directly into the production area
to start the production process. The receiving functions are taxable when the
items are received from an outside supplier. The movement of the purchased
products to a raw material inventory location is a taxable use of equipment. The
exempt uses of automated equipment begin with the move immediately before
production.

Automated equipment used for shipping or receiving is often the same equipment
used to take the products to, from or through the production areas.

Several uses for the same automated equipment will create the need to compute
taxable or nontaxable percentages for the equipment. This can be accomplished
by measuring the time spent on each activity or by counting the taxable and
nontaxable movements or using some other method of generating a reasonable
taxable percentage.

Post 3/30/99:

The tax status of the purchaser and supplier still remains dependent on their own
facts and activity. What has changed is the Sales and Use Tax Acts now allow
the industrial processing exemption for material handling movement of
purchased materials removed from raw materials inventory. This is easily
identified when there is clear and identifiable raw material storage and becomes
more difficult to identify receiving from exempt material handling activities when
the purchaser’s operations are highly automated.
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The taxable and nontaxable areas of just in time inventory scheduling can be
demonstrated with examples. The following examples assume the purchaser
uses just in time delivery scheduling with its suppliers. The examples start with a
low degree of automation and progress to a higher level of automation.

Example 1:

The purchased parts are received at the receiving dock via truck. A forklift
unloads the parts and puts them in a raw material inventory to be taken to the
production area later. All equipment used to unioad and handle raw material is
taxable.

Example 2:

The purchased parts are received at the receiving dock via truck. A forklift
unloads the parts and puts them in an open area in the receiving department.
After the truck is unloaded, the parts are taken to the production area. The
equipment used to unload the truck is taxable. The equipment used to move the
parts to the production area is exempt.

Example 3:

The purchased parts are received at the receiving dock via truck. A visual
inspection and manual inventory count are performed on the truck. The receiving
area uses a conveyor to unload the truck. The parts are put in an open area in
the receiving department. As the truck is being unloaded, the parts are taken to
the production area by a different conveyor. The equipment used to unload the
truck is taxable. The equipment used to move the parts to the production area is
exempt.

Example 4:

The purchased parts are received at the receiving dock via truck. On the truck a
visual inspection and manual inventory count is performed. The trucks are
designed with a track that allows the parts to roll out of the truck. The truck
receiving area is designed with a slope toward the building. The parts are
unioaded directly onto a conveyor via use of the track and gravity. After leaving
the truck, the parts are moved by conveyor to the production area. In this
example, there is no taxable material handling activity as the movement of the
purchased parts is to the production area, being driven by the production
process. There is a receiving activity, but no equipment is used for that purpose.

Example 5:

The purchased parts are received at the receiving dock via truck. The trucks are
designed with a track that allows the parts to roll out of the truck. The truck
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receiving area is designed with a slope toward the building. The parts are
unloaded directly onto a conveyor via use of the track and gravity. At the
midpoint of this conveyor a visual inspection and manual inventory count is
performed. The conveyor then moves the parts to the production area. In this
example, the conveyor is 50% taxable as a receiving function occurs at the mid
point of the conveyor system.

Example 6:

The purchased parts are received at the receiving dock via truck. The trucks are
designed with a track that allows the parts to roll out of the truck. The truck
receiving area is designed with a slope toward the building. The parts are
unloaded directly onto a conveyor via use of the track and gravity. As parts move
on a conveyor through the receiving area, electronic equipment reads UPC bar
codes to record the type and amount of items received. The parts continue to
move via conveyor to an auxiliary feed line to the production area. The parts will
be used in production in 12 hours. In this example, the conveyor is taxable up to
the point of the bar code equipment as this is a taxable receiving function. The
fact that the parts will not be used in production for 12 hours does not impact the
decision. The electronic equipment used to read the bar codes is taxable, since it
is for accounting and inventory control purposes.

The above examples demonstrate that the first event that takes place is receipt
of the purchased material. The next event may be to raw material storage, even
though this phase may be brief. The examples also show the material may move
directly to the production area. Review the receiving area carefully in your plant
tour to determine if there is a break between the receipt of the purchased
material and the movement to the production area.
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DIRECT PAY

Direct pay is a process whereby the Michigan Department of Treasury authorizes
a taxpayer to report their sales and use tax liability directly to the Department.
After June 1999 direct pay provisions are provided by statutory provisions in the
Sales Tax Act, MCL 205.54a(l)(0), and the Use Tax Act, MCL 205.98,

The direct pay authorization does not include the following transactions:

e Materials furnished by, or supplied to, construction contractors in the
performance of a contract to construct, alter, repair or improve real estate.

¢ Vehicles purchased, leased or rented for highway use and requiring a
license and title.

e Aircraft
o \Watercraft

o Services subject to use tax including communication services and motel
rentals.

o Petty cash purchases made by company employees on behalf of the
company.

s Prepayment of sales tax on gasoline.

e Tangible personal property consumed by a person performing any service
activity for your company.

A few contractors also have a limited direct pay account. These usually cover
construction projects. The limited permits pertain only to materials and equipment
directly incorporated into the project. They do not inciude consumable materials
and equipment used by the contractor (tools, {orches, gases, cleaning solvents,
etc.).

For an industrial processor, the direct pay permit or the limited direct pay permit
covers the purchases of tangible personal property only, not materials attached
to real estate by a contractor.

Corporate purchasing cards, procurement cards, or credit cards are covered
under the direct pay permit.

Attached is a copy of a standard direct pay permit.
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Refer to RAB 2000-3 for the requirements to receive direct pay authorization and
obligations of a taxpayer receiving direct pay status.

References: MCL 205.54a(!)(o)
MCL 205.94
RAB 2000-3
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STATE OF MICHIGAN
DEPARTMENT OF TREASURY

TREASURY BUILDING
LANSING, MICHIGAN 48922

Dear: Taxpayer

In response to your cotrespondence of , the Revenue Division of the Michigan Department of Treasury
hereby authorizes to operate under a direct pay permit for Michigan sales and use taxes. This
becomes effective

This letter is your “direct pay” permit. This represents your authorily to report sales and use tax liabilities directly to the
Department of Treasury, and is limited to purchases of tangible personal property. in addition, the following are excluded
from your direct pay authorization.

¢  Materials furnished by, or supplied to, construction contractors in the performance of a contract to
construct, alter, repalr or improve real estate,

¢ Vehicles purchased, leased or rented for highway use and requiring license and title.

e Aircraft.

»  Watercraft.

s Services subject to use tax including communication services and motel rentals.

¢ Petty cash purchases made by company employees on behalf of the company.

+  Prepayment of sales tax on gasoline.

+  Tangible personal property consumed by a person performing any service activity for your company.

The purchase of power, steam, gas, etc. and capital appropriation items may be included under your direct pay
procedure.

When claiming exemption from sales and use taxes on purchases of tangible personal property, other than those
transactions stated above, you should state on your purchase orders to vendors this notation: “Authorized to pay sales or
use taxes on purchases of tangible personal property directly to the State of Michigan under Account Number
You may furnish a copy of this letter to any vendor who questions your direct pay authority.

If you have any questions, please write or call this office at (517) 636-4230.

Sincerely,

Dale P. Vettel, Administrator
Technical Services Dlvision
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EXTRACTIVE OPERATIONS

Prior to Public Acts 116 and 117 of 1999, the extractive operation exemption was
only addressed in the promulgated rules. The 1999 amendments explained later
in this section are effective retroactively to March 31, 1995.

The extractive operator included a person who, from his own land or from the
land of ancther, either directly or by contract, took or extracted for resale:

Ore
Qil
Gas
Coal
Timber
Stone
Gravel
Clay

e Minerals
Sand
Gypsum
Salt
Other natural resource material

o © 6 o & o o0 o

The exemption began for the extractive operator when contact was made with
the actual type of natural raw material being recovered. No exemption was
allowed prior to the contact with the natural raw material.

The following are examples of taxable use of equipment:

Removal of top soil before contact with gravel
Removal of trees before contact with gravel
Snow removal

Road grading

e & o o

If the same equipment were used for both the removal of the topsoil and the
removal of gravel, a percentage exemption would be allowed. However, if the
topsoil was also sold, all equipment used to extract the topsoil and gravel would
be exempt for processing.

Another example of dual usage would be a land stripper that may also be used in
the “mixing” of various sizes of gravel which qualifies for the industrial processing
exemption on a percentage basis.
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Processing included all necessary processing operations before shipment from
the place of extraction.

The processing exemption did not include tangible personal property consumed
or used in the transportation of the material or the construction, alteration,
improvement or repair of buildings, storage tanks or storage and housing
facilities.

OIL AND GAS

The drilling or prospecting for oil and gas did not constitute industrial processing.
The exemption only began when contact was made with the natural resource.

To determine the taxability of a well we should visualize it in three stages:

1) DRILLING-including through the cementing of production casing:
TAXABLE

2) COMPLETION-starts with the perforation and tubing installation:
EXEMPT

3) PRODUCTION-actual extraction and production: EXEMPT

Post-3/31/95:

Extractive operations are no longer associated with the industrial processing
exemption. The current exemption covers a sale of tangible personal property to
an exiractive operator for use or consumption in an extractive operation.

The description of “extractive operations” has not changed. Its definition was
merely put into the statute. It is defined as "the activity of taking or extracting for
" resale ore, oil, gas, coal, timber, stone, gravel, clay, minerals, or other natural
resource material”.

The extractive exemption begins when contact is made with the desired product
being recovered. It continues through all necessary operations and movements
and ends when the natural raw product first comes to rest in finished goods
inventory storage at the extraction site.

The extractive exemption is available if a servicer is performing an exiractive
operation. The natural resource still has to be sold but it does not have to be
sold by the servicer.
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The Acts specifically exempt tangible personal property used in depositing
tailings from hard rock mining and in extracting lithologic units necessary to
produce iron ore. The Department has interpreted this to include movement of
tailings to the final resting point.

Casing pipe or drive pipe without specific measurements is also specifically
mentioned in the statute as eligible for the extractive exemption. Rule 49
exempted case and drive pipe commonly known as 8-inch or under if used in
production. Casing pipe or drive pipe used in production was and still is exempt.
Pipe, even if 8-inch or under, was and is taxable if not used in production such as
being abandoned in a dry hole. The use of this pipe rather than its dimensions
determines the exemption.

The following examples reinforce or expand on the exemption given to an
extractive operator.

Example 1: S S G Corporation extracted gravel from a site or pit that it owned.
The gravel was ideal for use in building roads. The gravel was loaded info non-
highway trucks, moved over a company owned road to locations about one half
mile from the pit and stored in piles until it was removed for sale. The pit and the
finished goods inventory storage location were both located on one parcel of
land. Would the equipment used to move the gravel to the storage area be
taxable, partially taxable, or exempt?

Post 3/31/95 Answer: Exiractive operations are exempt. An extractive operation
includes the movement of the natural resource material to the point at which the
natural raw product being recovered first comes to rest in finished goods
inventory storage at the extraction site. In this example, the first resting place of
the gravel in a finished goods inventory state is in the pile located one half mile
from the pit. We would consider the pit and the surrounding area as the
extraction site and exempt all of the transportation equipment.

Example 2: We have the same facts as in example one but the pile of raw
material/finished goods inventory is located five miles down the highway and the
vehicles transporting the gravel are licensed for highway use. Would the
transportation equipment and fuel in this example be exempt from tax, partiaily
exempt or taxable.

Post 3/31/95 Answer: In this example it is not necessary to decide whether the
five mile journey down the highway is a taxable or exempt movement. Since the
trucks are licensed to operate on the public highways, by statute they are subject
to tax. We would not, however, consider the inventory location as part of the
extraction site.
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Example 3: We have the same facts as in example number one but the extractor
crushes some of the gravel so that it can be used in the manufacture of cement
for ultimate sale at retail. The crushing operation is done next to the pile of raw
material/finished goods inventory storage. Is this crushing operation a necessary
extractive operation?

Post 3/31/95 Answer: The crushing operation is not an extracting operation.
The extracting operations ended when the gravel was placed in the pile of raw
materialffinished goods inventory. The crushing operation would qualify as an
industrial processing operation,

Example 4: XYZ Corporation extracted sand from a site or dune that it owned.
The sand was stored at the extraction site. Half of the sand was sold at retail
and the other half was consumed in their road building contracts. What portion of
the sand extraction equipment is exempt from tax and what would be the tax
base for the consumed sand?

Post 3/31/95 Answer: The corporation is an extractive operator who consumes
part of its product. lts tax base on consumed goods is wholesale fair market
value. Since the extracted product is available for sale, 100% exemption applies
to the extractive equipment even if the extractive operator consumes the product
by attaching it to the real estate of others.

Example 5: XYZ Corporation extracted sand from a site or dune that it owned.
The sand was stored at the extraction site. All of the sand was consumed in their
road building contracts. What portion of the extraction equipment is exempt from
tax and what would be the tax base for the consumed sand?

Post 3/31/95 Answer: The extiraction equipment is taxable and the tax base for
the sand is zero. The corporation is not defined as an extractive operator
because the requirement that the product be sold was not met.

The extracting or assembly costs do not meet the definitions of manufacture or
fabricate when determining the price of materials attached to real estate by a
construction contractor.

Example 6: Qil is extracted and stored near the well. It is later moved through
pipes several miles to be refined. Is the compressor used to move the oil to the
refinery taxable or exempt?
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Post 3/31/95 Answer: The compressor is taxable. The extractive operation
exemption does not include property used in transporting the product from the
place of extraction after it has come to rest in finished goods inventory storage.
In this example, the first finished goods inventory storage was located near the
well.

Example 7: Three producing oil wells are located on one tract of land owned by
the extractor. The wells are one mile apart. The production from the wells is
moved through pipes and first comes to rest in central storage tanks located
between the wells. Are the piping and pumps used to move the oil from the wells
to the central storage tanks exempt?

Post 3/31/95 Answer: The piping and pumps are exempt. Equipment used
before transport of the natural resource from the production area is eligible for
the extractive operation exemption. The wells and the storage tanks are all
located at the extraction site.

Example 8: Three producing oil wells are located on three separate tracts of land
owned by the exiractor. The wells are four miles apart. The oil from each well is
transported through pipes to the same central storage tank located four miles
from each well. The central storage tank is the place where the oil first comes to
rest in finished goods inventory storage. Most of the piping runs through land
owned by others. Are the piping and pumps used to move the oil from the wells
to the central storage tanks exempt?

Post 3/31/95 Answer: The piping and pumps are exempt. Extractive operations
includes all necessary movement of the natural resource material until it comes
to rest in finished goods inventory storage at the extraction site. The wells and
the storage tanks are all located at the exiraction site.

Example 9: A paper manufacturer owns 160 acres of trees. It contracts for
certain trees to be harvested for pulp. The trees are cut at the base, delimbed,
cut to length, put into an iron mule and dragged to a staging area. Trucks
equipped with loading arms load the attached flat bed trailers and trailing pups.
The trucks pull the logs five miles over the access road to the public highway and
on to the paper mill. Is the travel on the access road a taxable or exempt
movement of extracted materials?

Post 3/31/95 Answer: Extractive operations include movement of natural
resource material until it first comes to rest in finished goods inventory at the
extraction site. In this example, finished goods inventory first comes to rest at
the staging site. Subsequent movement from the place of extraction is a taxable
operation.
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Example 10: A paper manufacturer owns 160 acres of trees. It contracts for
certain trees to be harvested for pulp. The paper manufacturer maintains the
logging roads or two ruts by installing culverts, adding stone, and grading with its
bulldozer. The logging road is entirely within the extracting site. Does the
extractive operation exemption include the maintenance of the logging road?

Post 3/31/95 Answer: The paper company is repairing or improving real estate
when it repairs the roads. The extractive operations exemption does not include
this activity.

Example 11: Mike’s Equipment Repair maintains and repairs the equipment
used by an iron mining company in their extractive operation.. The mining
company sells the iron. Do the tools used by Mike's Equipment Company qualify
for exemption?

Post 3/31/95 Answer: Servicers qualify for the exemption given to the extractive
operator when they perform an extractive operation. Repair of equipment used
in the extractive operation qualifies as an exiractive operation and their tools
would be exempt from tax.

Example 12: An iron mining company removes tailings from its ore at its
processing plant near the mine. The tailings are transported one mile by huge
earthmoving trucks to a tailings basin on the company’s property. The road is
owned and maintained by the mining company. Are the trucks used to transport
the tailings taxable? Is the equipment used to maintain the road taxable?

Post 3/31/95 Answer: Property eligible for the extractive operation exemption
includes personal property used in depositing tailings from hard rock mining
processing. The Department has interpreted this to include movement of the
tailings to their final resting place. In this example, movement does not require
the use of licensed vehicles so the transportation equipment is exempt.

The road is real property. Equipment and supplies used to maintain real property
are subject to tax no matter where it is located.

MANUFACTURER/CONTRACTORS (EXTRACTORS/CONTRACTORS) RAB
93-5:

An extractor is also subject to the manufacturer/contractor rules as defined in
RAB 93-5 when the natural raw product being recovered is further processed
after first coming to rest in finished goods inventory storage at the extraction site.
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NOTE: A contractor who only extracts natural resources for its own use is not an
extractive operator as defined in the Act. To qualify for this exemption, the
extractor has to sell part of the resources being extracted. (See example 5
above to calculate the tax base of extracted materials used by contractors who
only extract for their own use.)

There are two types of manufacturer/contractors as defined in RAB 93-5. See
the *Manufacturer/Contractor” section of this text for a detailed discussion.

Type 1:
¢ Maintains inventory for sale to others
or
¢ Makes tangible personal property available for sale to others through a
publication or a price list

Type 2:
¢ No inventory maintained for sale to others
e No publication or price list available

The first example below is a Type 2 manufacturer/contractor. The second
example is a Type 1 manufacturer/contractor.

Example 1: ABC company exiracts gravel from its own pit. Itis crushed so it can
be used in road bases. The contractor uses half of the gravel to construct a road
and half is sold. What is the tax base of the crushed gravel used in the road
contract?

Post 3/31/95 Answer: The tax base of the consumed gravel is the material cost
of the raw gravel (fair market value) plus the labor costs to manufacture or crush.
The statute states that the consumed or used portion of an extractive operator's
product, other than the manufacturing a product for ultimate sale, is taxed at its
fair market value.

Example 2: XYZ Asphalt Company extracts gravel and sand from parcels that it
owns. Both resources are maintained in an inventory for sale to others. The
company also manufactures asphalt that is available for sale to others through a
price list. Sand and gravel is consumed by the company through its asphalt
contracts. It is used in making the asphalt and in the preparation of the real
estate to receive the asphalt. What is the tax base of the consumed sand and
gravel?

Post 3/31/95 Answer: The tax base for the sand and gravel used to prepare the
real estate to receive the asphalt is fair market value of the extracted resources
per statute. The tax base of the consumed asphalt, which includes the sand and
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gravel, is its finished goods inventory value. It makes no difference whether the
sand and gravel was exiracted from the taxpayer's dune or pit or from the
property of another.

There is a difference between a manufacturer/contractor and an
extractor/contractor. For the extractor/contractor, the tax base for self use
materials will always be "fair market value" regardless if an inventory or price list
is maintained.

References: MCL. 205.54u
MCL 205.94p
R 205.890

R 205.99
RAB 89-56
RAB 93-5

LR77-4

LR 80-5

LR 81-1

LR 88-2

LR 88-26
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“FARMING OUT” OF INDUSTRIAL PROCESSING FUNCTIONS

Will the IP exemption apply for an entity that purchases equipment, tools, and
supplies to be used in industrial processing, but who is not an industrial
processor?

PRE-3/31/99: The IP exemption would not be available if the entity did not
transform, alter, or modify tangible personal property by changing the form,
composition, or character of the property for ultimate sale at retail or sale to
another industrial processor to be further processed for ultimate sale at retail.
However, if the entity did qualify as an industrial processor, even if in an
unrelated activity, the exemption would be available.

POST-3/30/99: An entity can get the IP exemption if the property is intended for
and actually used by an industrial processor in industrial processing. This
effectively gives an exemption for those who purchase tooling and other similar
property that is subsequently given to another entity for actual use in industrial
processing activities.

The following examples illustrate this concept:

Example 1: ABC Manufacturing Corporation is a California based distributor of
automobiles. They do no actual manufacturing themselves as all production is
farmed out to DEF Corporation, a wholly owned subsidiary located in Detroit,
Michigan. ABC Corp. has purchased dies for $10,000,000 that will be used by
DEF Corp. in the actual manufacturing of automobiles. Is ABC Corp. liable for
sales or use tax on the purchase of the dies if delivered to them in Michigan?

Pre-3/31/99 Answer: Yes, ABC Manufacturing Corp. would owe sales or use tax
on the dies, as they are not an industrial processor.

Post-3/30/99 Answer: The dies would be exempt, as they are used by an
industrial processor in an industrial processing activity.

Example 2: Same situation as in example # 1 above, except that ABC
Manufacturing Corp. also manufactures paper clips at a small plant in Davenport,
lowa. Is ABC Corp. liable for sales or use tax on the purchase of the dies
delivered to them in Michigan?

Pre-3/31/99 and Post-3/30/99 Answer: No, the dies would be exempt for IP.
ABC Manufacturing Corp. does qualify as an industrial processor in the unrelated
activity of manufacturing paper clips. Also, the dies are used by an industrial
processor in an industrial processing activity.

Michigan Department of Treasury — Revenue Technical Tax Training
Sales and Use Tax: The Industrial Processing Exemption
July 2002

TREAS000660
270b

Nd ¥T:62% 6T02/LT/. OSN Ad AIAIFD03Y



Revenue Technical Tax Training

Example 3: GHI Corporation is a book publisher located in Flint, Michigan. They
perform composition work, artwork, and graphics in conjunction with the books
they sell. However, all the actual printing of the books is done by a printer
located in Toledo, Ohio. Is GHI Corp. liable for sales or use tax on equipment or
supplies used in performing the artwork, graphics, and composition?

Pre-3/31/99 and Post-3/30/99 Answer: No, these items would be exempt for IP.
GHI Corp. is an industrial processor as their activities are part of transforming,
altering or modifying the form, composition, or character of property that will
ultimately be sold at retail.

Example 4. JKL Corporation is a distributor of kitchen cabinets located in Ann
Arbor, Michigan. They do no actual manufacturing themselves as all production
is farmed out to a separate controlled group member, MNO Corporation, located
in Grand Rapids, Michigan. JKL Corp. has employees (engineers) permanently
on site at MNO Corporation performing quality control functions and product
inspection. Is JKL Corp. liable for sales and use tax on the tools and supplies
purchased for their engineers?

Pre-3/31/99 Answer: Yes, JKL Corp. would owe sales or use tax on these tools
and supplies, as the activities of the engineers would not make them an industrial
processor.

Post-3/30/99 Answer: The tools and supplies purchased for this engineering
function would be exempt. Any entity is entitled to the industrial processing
exemption if the property is used to perform an industrial processing activity for
or on behalf of an industrial processor.
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GRAIN ELEVATORS

The following drawing shows a typical grain elevator and the areas that would
normally be considered taxable (T) or exempt (E).
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M
NOTES:

1) The electrical wiring of equipment is personal property and is taxable or
exempt depending on where used.

2) The actual silo is real property and is taxable.

3) IP would not be allowed when drying is performed for farmers, as farmers
are not manufacturers. Per statutory changes as of December 17, 1998,
the above service would qualify for the Agricultural Production exemption
as well as the utilities used in this activity.
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4) Cleaning equipment used to remove clay from grain would be exempt for
industrial processing. This is also true if this equipment is located at a
secondary location (not in close proximity to the primary elevator site).

References: LR 86-10
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INVENTORY WITHDRAWALS/CONSUMED GOODS

The use tax base of self-produced or purchased products placed into an
inventory to be withdrawn for internal use or to be given away at no cost to an
outside party is material cost. See the “Samples” and ‘“Inventory
Withdrawals/Demonstration” sections of this text.

MICHIGAN WITHDRAWAL.S:

The above items withdrawn from a Michigan inventory are taxable on material
cost regardless of where the item is shipped (see exceptions below). The items
are considered to be “used or consumed” in Michigan. If the taxpayer
erroneously remits tax to another state, a refund must be requested from the
other state.

Items consumed in the performance of optional maintenance contracts or service
agreements are considered to be used internally and subject to tax on material
cost.

If an item is given away with a minimal charge that is designated as a shipping
charge, tax is due on material cost. A shipping charge on a giveaway is not
considered to be a sale at retail.

If an item is sold to a customer for a nominal charge that may be less than cost
and does not represent a shipping charge, no use tax is due. The nominal
charge is considered to be gross proceeds of a sale at retail with sales tax due.

Example:

A company purchases a catalog and charges $5.00 to its customers for the
catalog. The $5.00 charge is less than the cost of a catalog. Any catalogs
shipped out-of-state would be exempt for interstate commerce. Sales tax
would be due on the $5.00 charge for any catalogs shipped to Michigan
customers.

If a company sells 1,000 items of its product to a customer and gives the
customer an additional 10 items of the product free, the additional 10 items are
not considered taxable giveaway items. There is one gross selling price on the
1,010 items. The gross proceeds would be the amount charged for the 1,000
items.

A “tie-in” sale requires someone to first buy tangible personal property in order to
receive a different item free. There is an advertisement that an item will be
received free at the time of purchase. The advertised item given away with the
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“tie-in” sale is not subject to use tax. A portion of the gross proceeds received
from the sale is attributed to the free item.
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Example:

A gas station advertises in the newspaper or at the pump island that a
customer receives a free glass if they purchase 8 gallons of gas. The glass
would not be subject to use tax by the gas station owner, since this is an
exempt “tie-in” sale.

If a customer purchases a product and receives a free item without expecting to
receive a free item, the person giving away the free item must pay use tax on the
material cost of the free item. This is not considered a “tie-in” sale.

Example:

A furniture manufacturer with a retail outlet sells a coffee table. The customer
is given a can of furniture polish when they buy the coffee table. There was
no advertisement that the furniture polish would be given to the customer.
The customer was not expecting to receive anything when purchasing the
coffee table. The furniture polish given away is taxable on cost.

EXCEPTIONS:

e Inventory withdrawals for the fulfillment of a contract affixing to realty by a
manufacturer/contractor are taxable on finished goods inventory value
(see the “Manufacturer/Contractor” section of this text).

¢ ltems donated by a manufacturer, wholesaler or retailer to a qualified exempt
entity are not taxable. A qualified exempt enlity is a nonprofit school,
nonprofit hospital, nonprofit home for the care of the aged or children
(operated by certain types of organizations), parent cooperative preschool, or
church.

e Food items given away are not taxable. This includes prepared food,
except for employee meals. Employee meals were considered retail sales
subject to sales tax until September 30, 2001. Effective October 1, 2001
employee meals provided during work hours are no longer taxable
whether given away or sold to the employee.

o Promotional or packaging material transferred for use in fulfilling a
redemption offer (box tops, labels, rebates) to a person located outside
this state are exempt for resale even if a servicer fulfills the redemption.

¢ Rebate checks issued to promotional program recipients are taxable at cost.
The checks do not meet the definition of promotional materials. The envelope
used to mail the check would be exempt if mailed to a person out-of-state,
since the envelope meets the packaging material definition.
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e Prescription drug samples given away by a manufacturer of prescription
drugs to health professionals are exempt. All packaging materials are
taxable at material cost and any packaging or material handling equipment
may need to be prorated, depending on any other uses of the equipment.
See the “Other Deductions” manual.

e Prescription drug samples given away by a wholesale distributor to health
professionals are exempt.

NOTE: Since the tax base of inventory withdrawals is material cost, the
percentage of equipment (with materiality considered) used to produce
inventory items that are withdrawn would also be taxable.

NON-MICHIGAN WITHDRAWALS:

Items withdrawn from an inventory not located in Michigan and shipped into
Michigan may be taxable on material cost with an appropriate credit for any sales
or use tax, including local taxes, which had been legally due and paid in another
state. If the tax paid was less than the tax imposed by Michigan, the difference in
the tax is due.

EXCEPTION: The Michigan Court of Appeals Sharper Image case involved
catalog mailings from out-of-state sources. The court ruled that the Michigan use
_ tax statute lacks specific language to tax the activity of “distribution”. The court
also ruled that Sharper Image did not exercise sufficient control over the catalogs
inside Michigan to meet the definition of “use”.

Based on the Sharper Image court case, the following conditions must be met for
the inventory withdrawal outside of Michigan to be exempt from tax:

¢ The distribution is made by mail or common carrier.
The distribution originated from out-of-state.

o The taxpayer has no control in Michigan over the distributed items.
Control can be actual physical possession or other control as noted in
examples 2-4 below.

This exemption would extend beyond catalogs to include promotional literature,
samples, giveaways, etc.

See the ‘“Inventory Withdrawals” flow chart in this text for assistance in
determining the use tax base of tangible personal property withdrawn from
inventory,
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Example 1:

ABC Company gives away brochures to its customers in Michigan. An out-of-
state company prints the brochures. The out-of-state printer ships the brochures
by mail to ABC Company's customers in Michigan. ABC Company never
received physical possession of or title to the brochures nor did it have any
control over the brochures in Michigan. The brochures are not subject to tax.

Example 2:

ABC Company gives away brochures to its customers in Michigan. An out-of-
state company prints the brochures. The out-of-state printer ships the brochures
by mail to ABC Company's customers in Michigan. The mailing package is
marked “return to sender”. ABC Company never received physical possession of
or title to the brochures. Specific mailing instructions, e.g. “return to sender” or
“address correction requested”, do not constitute control over the brochures in
Michigan. The brochures are not subject to tax.

Example 3:

ABC Company hires an out-of-state printer to print advertising supplements. The
out-of-state printer ships the supplements to a distributor located in Michigan for
further distribution based on guidelines or instructions provided by ABC
Company (number of inserts to be distributed at any given time, date of
distribution, etc.). ABC Company has sufficient control over the supplements in
Michigan; therefore, the supplements are taxable on material cost.

Example 4:

National Corporation, an out-of-state corporation, has nexus in Michigan through
various distributors. The distributors give away products of National Corporation
as promotional material. National Corporation gives specific instructions to the
distributor as to where the product is to be located and what records to maintain
relative to the distribution. The distributor has to sign a distribution agreement
with National Corporation. National Corporation is subject to use tax on the
material cost of the items given away in Michigan, since it has sufficient control
over the distributed product (this example assumes there is no sale of products
between National Corporation and the distributors).

References: MCL 205.94c, e, and t
R 205.90
R 205.112
RAB 93-5
LR 73-7
IBM vs. Michigan Department of Treasury
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Sharper Image vs. Michigan Department of Treasury
Wilson Sporting Goods vs. Michigan Department of Treasury
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USE TAX BASE OF TANGIBLE PERSONAL PROPERTY
WITHDRAWN FROM INVENTORY

Is the item withdrawn from a
Michigan inventory?

¢ ¢

fs the item for internal use? Are the M destination items:

1. Distributed by mail or common carrier and
2. Not controlied by the taxpayer?
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INVENTORY WITHDRAWALS/DEMONSTRATION

The following discussion applies to manufacturers who self-produce or purchase
items exempt for demonstration purposes. This also applies to retailers who
purchase inventory type items for demonstration.

Demonstration is the display or operation of a product in order to entice a
customer to buy the product.

ALL of the following guidelines must be met to qualify for demonstration
purposes:

1) The product is being used for bona fide demonstration purposes.

2) The sole use of the product is for demonstration.

3) The item is not a sample. Title and possession is transferred when
samples are given away. (See the “Samples” section of this text).

4) The taxpayer is in the business of selling the demo type property.

5) Title is retained by the company using the product for
demonstration.

Some demonstration activities consist of:

e Product display.
¢ Salesman using the product to show the use or features of the product.
e Customer using the product in the store to see how the product operates.

Some activities that do not constitute demonstration are:

o Advertising of the product.
e Company personnel using the product for their own personal use.

if all of the above guidelines are not met, see the “Inventory
Withdrawals/Consumed Goods” and “Samples” sections of this text for further
guidance.

If a company retains title to the property and the above criteria are mef, the item
can qualify as demo type property even if independent representatives make the
demonstration.

Any shelving, equipment, software, electricity, etc. used in displaying or
demonstrating the demo type property is taxable, since those items are not sold
in the ordinary course of business.

Any subsequent sale of the item used for demonstration is subject to sales tax on
the retail selling price. If the items used for demonstration are eventually given
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away, tax is due on material cost unless qualifying for exemption (e.g., a qualified
exempt entity).

Examples:
EXEMPT:

e A furniture manufacturer withdraws furniture from inventory. The furniture
is used in company showrooms in Michigan and throughout the country.
The furniture is used for display purposes only and not used for the
manufacturer's own general use at any time. The furniture is eventually
sold.

e A chain saw manufacturer has its own salespersons demonstrate chain
saws to prospective customers.

TAXABLE:

¢ A manufacturer and retailer of computers uses inventory items for display
and “after market” training purposes.

e A manufacturer of snowmobiles uses the same snowmobile for display
and racing purposes.

¢ Swatch books used by furniture salespersons to display colors and types
and grades of fabrics that can be used on a chair (the salespersons are
not in the business of selling fabric).

e Carpet samples used by carpet retailers to display color choices, styles
and grades.

References: MCL 205.51(b)
MCL 205.94(c)
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MANUFACTURER / CONTRACTOR

A MANUFACTURER/CONTRACTOR manufactures tangible personal property
that they affix to realty or may sell to others. There are two types of
manufacturer/contractors as defined in RAB 93-5.

Type 1
1) Maintains inventory for sale to others, OR
2) Makes tangible personal property available for sale to others

through a publication or a price list.
Tax Status:

1) Retail sales are subject to sales tax on full selling price.

2) Use fax base for material withdrawn from inventory and affixed fto
realty on construction projects js "FINISHED GOODS INVENTORY
VALUE".

3) Equipment and supplies qualify for manufacturing exemption if used in
the manufacturing process. Tools used at the construction site do not
qualify for exemption unless used to mix, blend, efc.

“Finished Goods Inventory Value” is given the same interpretation as that given
inventory valuation in U.S. Treasury Regulation 1.471-11. (Full absorption
method of inventory valuation for manufacturers.)

Type 2

1) Inventory not maintained for sale to others, AND
2) No publication or price list.

Tax Status:

1) Retail sales are subject to sales tax on full selling price.

2) Use tax base for material affixed to realty is the direct cost of
material and direct cost of labor to fabricate and assemble property.

3) The cost of a subprocessing activity by an outside party would be a
part of the cost of material for determining the base subject to tax. It does
not matter if the subprocess occurs before or after the transfer of
ownership to or possession by the manufacturer/contractor.

4) Equipment and supplies do not qualify for manufacturing exemption.
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Cost of direct materials includes, but is not limited to:

1) Raw materials

2) Supplies entering into the product

3) Supplies consumed in connection with the product

4) Freight-In shipping or any costs in getting the material to the point of
manufacturing

5) Amounts paid for processing by a second party

Cost of direct labor includes, but is not limited to costs incurred in the shop:

1) Wages (basic and overtime)
2) Vacation and Holiday pay
3) Sick leave pay
4) Shift differential
5) Fringe benefits
6) Bonuses
7} Commissions
8) Health insurance
9) Workers' compensation
10) Pension and retirement
11) Profit sharing
12) Payroll taxes
13) Payments to a supplemental unemployment benefit plan
14) Any other payment incurred on behalf of employees directly engaged in
production
15) Mixing, combining or blending at the job site prior to affixation
16) Includes only the production staff such as hands-on fabrication
17) Operation of fabricating machines
18) In-process material handling

Costs of direct labor do not include:

1) Labor used in shipping and receiving

2) The direct labor to cut, bend, assemble or install at the job site
3) Shop supervision

4) Machine maintenance

5) Machine repair

6) Building maintenance and repair

7) Other indirect labor

Finished Goods Inventory Value includes:

1) Direct Materials, as defined above
2) Direct Labor, as defined above
3) Includable Indirect Production Costs:
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Repairs and maintenance costs

Utility costs

Rent and taxes on buildings and machinery necessary for production

Indirect labor and production supervisory wages (components are

same as outlined in direct labor)

Miscellaneous indirect costs including:

(a) Indirect materials and supplies

(b)  Expensed tools and equipment

(c)  Costs of quality control and inspection

(d) Depreciation and depletion incident to production or
manufacturing operations or processes

(e) Employee benefits

(f) Cost attributable to strikes

(g) Rework Labor

(h)  Scrap and spoilage

(1) Administrative costs of production

) Officers’ salaries incident to production

(k)  Insurance costs incident to production

NOTE: The indirect production costs are to be included only to the extent that
such costs are incident to and necessary for production or manufacturing
operations or processes.

The following costs should not be included in finished goods inventory:

1) Marketing, advertising, or selling expenses

2) Other distribution expenses

3) Interest

4) Research and experimental expenses including engineering and product
development

5) General and administrative expenses incident to and necessary for the
taxpayer's activities taken as a whole rather than to production or
manufacturing operations or processes

6) Salaries paid to officers attributable to the performance of services which
are incident to and necessary for the taxpayer’s activities taken as a whole
rather than to production or manufacturing operations or processes.

The same exemption applies to manufacturer/contractors that applies {o regular
contractors when tangible personal property is affixed to realty in contracts for:

1) Nonprofit hospitals

2) Nonprofit housing

3) Qualified pollution control facilities

4) Church sanctuaries (for purchases made on or after July 22, 1998)
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The following definitions will help in determining the type of
manufacturer/contractor by deciding if they make their product available for sale
to others through a publication or price list.

Price List: A numerical or alphabetical enumeration of goods, wares,
merchandise items or services, quoting wholesale and/or retail prices and printed
on cards or sheets, presented in loose-leaf form--stapled, stitched or bound.

Publication: Includes, among other things, a catalog, sales pamphlet and sales
handbill.

Catalog: A bound, stitched, sewed or stapled book or pamphlet, containing a list
and description of goods, wares, merchandise or services, with specific
information, with or without a price.

Sales Pamphlet: A printed work concerning goods, wares, merchandise or
services, consisting of two or more sheets, stapled, sewed or stitched, with or
without price.

Sales Handbill: A printed single sheet (sometimes called a circular or dodger)
intended to be circulated and concerning goods, wares, merchandise or services.

Examples of Manufacturer/Contractor:

Asphalt Manufacturer/Contractor (Type 1)

Some asphalt companies manufacture asphalt that is both sold at retail and
consumed in contracts. When the company consumes this asphalt, use tax is
due on the inventory value. No distinction is made between “special blends” not
sold at retail and regular blends. Use tax is due on the inventory value of both.

For asphalt manufacturers, determination has been made that cold patch and hot
patch are two distinct products. This distinction is important when determining
the tax base when the manufacturer acts as a contractor. For example, having
an inventory of cold patch does not constitute having an inventory for hot patch.
The tax base for the manufacturer, when acting as a contractor, would depend
on which type of manufacturer/contractor they are, based on the criteria set forth
in RAB 93-5.

In this example, if the manufacturer maintained an inventory of cold patch for
sale to others, the tax base when the manufacturer used the cold patch in a
contract would be "“finished goods inventory value” (Type 1).

This same manufacturer could produce hot patch for their own use and not make
it available for sale to others. The tax base for the hot patch would be the direct
cost of labor to manufacture and the direct cost of material (Type 2). Maintaining
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the cold patch inventory for sale to others did not make this manufacturer a Type
1 manufacturer/contractor for the hot patch.

A business can be engaged in more than one distinct business activity and the
tax base for the manufacturer/contractor would depend on the circumstances for
that particular part of the business. For example Company ZYX is a
manufacturer, a retailer and a contractor:

Situation 1 - Company ZYX purchases kitchen cabinets for retail sale and
may also act as the confractor when installing the cabinets. The tax base
when acting as the contractor is the material cost.

Situation 2 - Company ZYX alsc manufactures a custom cabinet for the
bathroom and maintains an inventory of their manufactured cabinet. If they
need additional cabinets, they may purchase a standard cabinet for
installation from an outside source. Their cost, when acting as a contractor,
would be “finished goods inventory value” on the cabinets that they
manufactured and material cost on the cabinets that they purchased (Type

1).

Situation 3 - By word of mouth, some customers have discovered that
Company ZYX has the equipment to manufacture hardwood flooring. This
specialty flooring is not available for sale through a publication or price list.
Each floor is custom made to the customer's specifications. The tax base
when Company ZYX affixes the flooring to realty is the direct cost of material
and the direct cost of labor to manufacture. The inventory of the wood
products, including the standard cabinets that they either manufactured or
purchased, in Situation 2 does not constitute inventory for the flooring when
determining the tax base for the company when they affix the flooring to reaity

(Type 2).

When we examine the above three situations to ascertain the availability of the
industrial processing exemption on equipment and utilities consider:

Situation 1 - In this situation Company ZYX is acting as a retailer and is not
entitled to the processing exemption.

Situation 2 - Company ZYX is entitled to the processing exemption on the
cabinets manufactured for retail sale or used in contracts (Type 1).

Situation 3 - Company ZYX would not be entitled to the processing
exemption if they install all the custom hardwood flooring that they
manufacture. However, if they make retail sales of the custom flooring, they
would be entitled to the exemption based on a percentage determined by
comparing the retail sales to the contract sales.
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If a company bills “time and material” but has a subcontractor do the actual
affixation to realty, the company still qualifies as a manufacturer/contractor. The
subcontractor is never  billed for the material; therefore, the
manufacturer/contractor remains liable for any tax due following the guidelines in
RAB 93-5.

If in the above illustration, materials are billed to the subcontractor, then the
manufacturer is making a retail sale and does not qualify as a
manufacturer/contractor. But the manufacturer/retailer would still qualify for
industrial processing.
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Examples of costs to be included for manufacturer/contractors:

Some asphalt manufacturer/contractors will use the asphalt removed from the
current road bed in the production of the new asphalt since the disposal of this
recycled (used) asphalt is very costly. The cost of transporting this recycled
asphalt product to the asphalt plant should be included in the computation of the
direct material cost as freight in. Included in this computation would be
depreciation, oil, gas and maintenance of the roto mill. Also the labor costs of
the roto mill operator would be included. These costs would be included for both
Type 1 and Type 2 manufacturer/contractors.

Engineering/detailing costs that are related to manufacturing should be included
in direct material costs for a manufacturer/contractor that fabricates and installs
steel beams but makes no retail sales. This would include the cost of blue prints,
certification tests and architectural design costs, whether done in house or by an
outside company. These costs would be part of the direct material costs
because they are necessary to determine what material to purchase for the job
(what strength or grade of steel). These costs would be included for both Type 1
and Type 2 manufacturer/contractors.

The following are examples that demonstrate the difference between contractors,
manufacturer/contractors and extractors:

1) The tax base for contractors who withdrew from their own pit for use in
a contract and not for resale would be zero. The labor to extract would not
be included. This faxpayer would be considered a contractor not an
extractor.

2) If they withdrew from the pit of another, for use in a contract, their cost
for tax purposes would be the amount paid to the pit owner for the
material. The labor to extract would not be included. In this case the
taxpayer would be considered a contractor not an exiractor.

3) If a contractor bought a sand hill, the tax base would be the cost of the
material. This taxpayer is a contractor not an extractor.

4) If an extractor/manufacturer/contractor maintained a standard
inventory of aggregate for sale to others, their tax base, when using
aggregate in performance of a contract, would be the inventory value —
whether or not they extracted from their own pit or the pit of another.

PERSONAL USE OF MANUFACTURED PRODUCTS

If a manufacturer/contractor fabricates steel beams and then installs the beams
in their own facility, the tax base of the beams would be:
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e Type 1: Finished goods inventory value
e Type2: Material cost and direct cost of labor to manufacture

Refer to RAB 93-5 for additional examples of the two types of
manufacturer/contractors.

See the following flowchart for help in determining the use tax base of tangible
personal property (that will be affixed to realty) manufactured, fabricated or
assembled by or for a taxpayer.

References: MCL 205.92(f)
RAB 93-5
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USE TAX BASE OF TANGIBLE PERSONAL PROPERTY
MANUFACTURED, FABRICATED, OR ASSEMBLED
BY OR FOR A TAXPAYER

The tangible personal property will be
affixed to real property by the taxpayer.

Is the property available for sale to others
by:

a: inventory, or

b: publication or price list?

1

Use tax base is Use tax base is cost
finished goods of materials pius cost
inventory value. (1) of labor. (1)
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MATERIAL HANDLING

Pre-3/31/99 material handling was covered by limited statutory language and
application of Rule 40.

MCL 205.94 (g) Industrial processing. Property sold to the following:
(7).... Industrial processing does not include receipt and storage of raw
materials purchased or exfracted by the user or consumer, or the preparation
of food and beverages by a retailer for retail sale.

Rule 205.90:

(3)The industrial processing exemption does not include:
(d) Tangible personal property used for receiving and storage of materials,
supplies, parts and components purchased by the user or consumer.

(4) The following examples of nontaxable sales illustrate the application of the
industrial processing exemption:
(f) Machinery, equipment and materials used within a plant site for movement
of tangible personal property in process of production.

(5) Industrial processing includes the following activities:
(g9) Production material handling.

(6) Industrial processing does not include the following activities:
(a) Purchasing, receiving and storage of raw materials.
(b) Sales, distribution, warehousing, shipping and advertising departments.

The BEGINNING of the industrial process has been described as the “point at
which the materials enter the first transformation, alteration or modification.” The
END has been described as “the point where the recognizable unit or product
exists in a form as seen by the ultimate consumer or an additional processor.”

Material handling equipment used by a manufacturer to move the production
material from one process to the next process is exempt, within the same facility
or same legal entity. This includes the material handling equipment used in
shipping and receiving in-process material to a separate location of the same
legal entity for subprocessing. Subsidiaries are considered unrelated entities
when evaluating the tax status of material handling equipment. Vehicles licensed
and titled for use on public highways are not eligible for the industrial processing
exemption.

Receiving departments are taxable areas when receiving purchased materials.
The shipping and receiving activity for in-process materials would be an exempt
activity when conducted within the same legal entity. The in-process materials
may come from another plant location or division of the taxpayer. The same
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shipping and receiving activity conducted with a different legal entity is
considered taxable. This dual shipping and receiving activity will require treating
the same equipment as taxable and nontaxable.

The movements from raw material inventory to a staging area or an area
adjacent to the processing equipment would be a taxable movement of the
material. The exempt activity would not start until the raw material has entered
the first step (move) prior to the first step of transformation, alteration or
modification.

Post-3/30/99 periods are covered by statutory language that defines the
beginning and ending of the industrial processing exemption. Some items that
were taxable before 3/31/99 may be exempt after 3/30/99. The primary change is
establishing the beginning and ending of the industrial processing exemption.
Keep in mind that the exemption begins once the ifems are removed from raw
material inventory and ends when the products first comes to rest in finished
goods inventory.

Types of material handling equipment:

Fork lift trucks

Overhead cranes

Low boy skid trucks

Conveyors

Electronic guided tracking systems

General types of material handling movements :

e Material handling equipment used in the receiving of purchased materials
is taxable. Pre- and Post 3/31/99,

o Movement of the purchased material to raw materials inventory is
taxable.
Pre- and Post 3/31/99.

o Movement of the raw materials to an area adjacent to the production
machinery is taxable Pre-3/31/99. Post-3/30/99 EXEMPT.

e Movement of the material from an area adjacent to the production
machinery, or from inventory, to the production machinery is exempt. This
is the first step (move) before production. Pre- and Post 3/31/99.

e Movement of in-process materials from one machine or production
process to another machine or process is exempt. Pre- and Post 3/31/99.
« Movement of the completed product to finished goods inventory is
generally taxable Pre-3/31/99. Post-3/30/99 EXEMPT.
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¢ Movement of the completed product from finished goods inventory to the
shipping area is taxable. Pre- and Post 3/31/99.

o Material handling equipment used in the shipping functions of finished
goods is taxable. Pre- and Post 3/31/99.

e Within the same legal entity, the material handling equipment used by a
manufacturer in the shipping and receiving functions of in-process
materials/goods is exempt when the materials are sent out and returned
for subprocessing. Pre- and Post 3/31/99. See RAB 2000-4.,

e Between different legal entities, subsidiary or unrelated company, the
material handling equipment used by a manufacturer in the shipping and
receiving functions of in-process materials/goods is taxable when the
materials are sent out and returned for subprocessing. Pre and Post

3/31/99. See RAB 2000-4.

e The shipping and receiving functions of the different legal entity
subprocessor are taxable, as these functions are not considered exempt
in-process material handling movements. |t is raw material when received
by the subprocessor and a finished product of the subprocessor when
shipped out. Pre- and Post 3/31/99.

e Material handling equipment used for shipping from one plant (division) to
a second manufacturing facility (division) of the same company is
considered exempt as long as the product is still going through the
process of production and has not reached the completed product that is
marketed by the company. Pre- and Post 3/31/99.

Usually, in the industrial processing audits the material handling equipment will
be used in both the taxable and nontaxable areas. The audit solution is to
determine a taxable/nontaxable percentage of use.

Methods that can be employed to determine the taxable/nontaxable percentages:

e Number of taxable movements compared to the total number of
movements

o Amount of time used in the taxable movements to the total time for all
movements

o Specific allocation - number of pieces of equipment in the taxable areas
compared to the total number of pieces of equipment

e Specific identification with a taxable area or department

Actual costs associated with taxable and/or exempt areas or activities are quite
often available through cost accounting records.
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MISCELLANEOUS

Situations may occur during audits where the availability of an industrial
processing exemption may be in question. Below are some examples:

e A road builder entered into a contract to build an asphalt highway. The
contractor sets up a batch plant at the job site to manufacture the asphalt.
The batch plant is taxable.

e A magazine distributor picks up, shreds, and bales unsold magazines.
The shredded magazines are sold to a paper mill. The shredding machine
is exempt for industrial processing. LR 86-25

Pre-3/31/99 - The baler is taxable, since the sole purpose is to facilitate
shipment. If the purchaser required the product be baled and banded, the
equipment would be exempt.

Post-3/30/99 — The baler is exempt, because the baling and banding process
occeurs prior to the product coming to rest in finished goods inventory storage.

In the following scenarios, a roto mill is used to break up existing road surface, so
it can be removed from the site. The site is then prepared for a new road
surface.

¢ A road contractor is hired to replace a section of a highway. The
contractor sells the crushed road surface material to a purchaser who will
use it to make new road surface material.

¢ An asphalt manufacturer/contractor uses a roto mill at the job site to crush
the asphalt. The crushed asphalt is taken to their manufacturing plant and
recycled into new asphalt that is to be used for a future contract job.

o An asphalt manufacturer/contractor uses a roto mill at the job site to crush
the asphalt. The crushed asphalt is taken to their manufacturing plant and
recycled into new asphalt to be resold to a road contractor.

o ABC Company is hired by an asphalt manufacturer to remove asphalt
from the highway. The asphalt manufacturer provides the company with a
roto mill that crushes the asphalt so it can be recycled.

e An asphalt manufacturer-contractor removes asphait from a highway and
uses a roto mill at the job site to crush the asphalt. The crushed asphalt is
taken to their manufacturing plant and recycled into new asphalt.

In the above situations the roto mill is taxable. The companies are using the roto

mill to alter real property and the crushing of the asphalt facilitates transportation

of the product. The fact that the form, composition, or character is changed is

incidental to the service of removing the asphalt from the existing road surface.
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PACKAGING EQUIPMENT

Pre-3/31/99:
NONFOOD INDUSTRY

For all nonfood processors, industrial processing ends at the “point where the
recognizable unit or product exists in a form as seen by the ultimate consumer or
an additional processor”. Depending upon the customer that the product is sold
to, this will be different.

For instance, a retailer who sells items in bulk will require different packaging
than the retailer who sells in individual units. A drug store will want paper towels
in individual rolls, while a warehouse club will want those same paper towels
packaged in groups of eight individual rolls. For the drug store product, industrial
processing ends when the single roll of paper towels is wrapped. For the
warehouse club, industrial processing ends when the eight individually wrapped
rolls are packaged together as one unit. Another example is a car manufacturer
purchasing oil filters that requires the product to be individually bagged and
shipped in bulk containers, while the auto parts store will want the oil filters boxed
for individual sale. For the car manufacturer, processing ends when the oil filter
is bagged and for the auto parts store, processing ends when the oil filter is
placed in the individual box.

Any equipment used to further package or move the completed product is
taxable “one step beyond” the end of the industrial process. See the “Material
Handling” section of this text. How do we determine “one step beyond”? It is not
necessarily where there is a definite or visual break in production, such as the
end of a conveyor, but it is one step {move) after “the point where the
recognhizable unit or product exists in a form seen by the ulfimate
consumer or an additional processor”. In our example above, “one step
beyond” occurs when the individually wrapped paper towel rolls are moved from
the wrapping machine. This move can be made by a short conveyor ride, by a
forklift or another piece of equipment. Any machinery used to further package,
palletize or ship the carton of individual paper towel rolls is taxable packaging
equipment.

For the manufacturer who sells their product via mail, the equipment that moves
normally separate items into a larger shipping container will be the final step in
the exempt process. For example, a manufacturer of tulip bulbs sells its product
in small plastic bags at retail outlets. It is also engaged in mail order sales where
it is required that these plastic bags of tulip bulbs be boxed for further shipment.
The equipment that moves the plastic bags of tulip bulbs to the boxing process
would be the last operation to qualify for the IP exemption.
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The following are examples of taxable packaging equipment for nonfood
processors:

e Staple guns
o Tape dispensers
Equipment for boxing completed products
Shrink wrappers
Palletizers
Banding machines

The same equipment may be used in both taxable and exempt packaging
operations. The shrink wrap machine that wraps the unit of eight rolls of paper
towels for the warehouse club may also shrink wrap twelve units of eight rolls to
facilitate the shipping of those packages. Barcode/UPC machines may also be
used in both taxable and exempt operations. |If it is required that the
recognizable unit in the form seen by the ultimate consumer or additional
processor has a barcode, the barcode/UPC machine would be exempt for
industrial processing. If the barcode is placed on a shipping container, the
barcode machine is taxable.  Methods to determine taxable/nontaxable
percentages of use are discussed in various sections of this text and can also be
applied to determine the taxable portion of packaging equipment,

FOOD PROCESSORS

The Kellogg’s case has established that manufacturers of food for human
consumption are allowed an exemption for all packaging equipment because the
functions of casing, palletizing and shrink wrapping are “necessary to preserve
the marketability of the product”.

Post-3/30/99:

For all processors, food and nonfood, industrial processing ends “when finished
goods first come to rest in finished goods inventory storage”. This means that all
the equipment the processor uses for the preservation or maintenance of a
finished good before it first comes to rest in finished goods inventory storage will
be exempt.

For instance, a sale of paper towels to a drug store will involve the packaging of
the towels in individual rolls. If the towels are shrink wrapped and boxed before
placement in finished goods storage the equipment will be exempt.

Any equipment used to further package or move the product after it is placed in
finished goods inventory is taxable. For the drug store, when the paper towels
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are taken from finished goods storage and shrink wrapped or boxed prior to
shipment, the equipment is taxable.
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A manufacturer of tulip bulbs sells its product in small plastic bags at retail
outlets. It is also engaged in mail order sales where it is required that these
plastic bags of tulip bulbs be boxed for further shipment. The equipment that
moves the plastic bags of tulip bulbs from the finished goods storage to the
boxing process would be taxable.

The same equipment may be used in both taxable and exempt packaging
operations.

Barcode/UPC machines may also be used in both taxable and exempt
operations. Methods to determine taxable/nontaxable percentages of use are
discussed in various sections of this text and can also be applied to determine
the taxable portion of packaging equipment.

The packaging function is illustrated for processors on the following chart.

References: MCL 205.54{(7)(a)
MCL 205.940(7)(a)
R 205.90(6)(b)
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PACKAGING FUNCTION

Pre-3/31/99:

L THE TAXABILITY OF THE PACKAGING FUNCTION FOR A NONFOOD
MANUFACTURER

This example uses a baseball card manufacturer, but would be applicable to any manufacturer of
a nonfood item.

STEP STEP B gTEP STEPD STEPE
£ Packaging - . T Palletizing T Shrink wrap
. Casing or N
Wrapping | ! 30 packets > boxing p| of cases or p Of unitized
, in a box for boxes load

12 retail display
baseball marketing 8{5273
cards in a purposes bofesy
packet

— M M m

NOTE: A finished product exists after step A ( a marketable product as it will
appear on the retail shelf). All subsequent packaging operations are taxable.

18 THE TAXABILITY OF THE PACKAGING FUNCTION FOR THE FOOD
INDUSTRY

This example uses a cereal manufacturer, but would be applicable to any
manufacturer of food for human consumption exempt by statute.

STEP A STEP B STEP C STEP D
Putting Casing or Palletizing of E Shrink
f:erggl in boxing of 24 P! cases for »| wrapping of
individual individual shipment palletized
cereal box boxes load

(E) (E) (E) (E)
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NOTE: All packaging functions for the food indusiry would be exempt per the
Kellogg case to preserve the marketability of the product including the
nonalcoholic beverage bottling industry.
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THE TAXABILITY OF THE PACKAGING FUNCTION FOR A MANUFACTURER

This example uses a baseball card manufacturer, but would be applicable to any manufacturer,

STEP A STEPB STEP C
WRAPPING E PACKAGING CASING OR BOXING
12baseball | =P g packetsin | E of 27 display boxes

cardsina a box — b

packet
E E E
E
E E
STEPD

finished goods storage

E

Palletizing and/or shrink wrapping prior to

E| (Movementto Finished Goods Storage)

STEPE

T

Any additional rewrapping, repackaging, recasing, breakdown, reboxing

Note: The movement for repackaging would be taxable
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PACKAGING MATERIALS

Pre-3/31/99 and Post-3/30/99

Letter Ruling 82-3 states that nonreturnable containers used to ship and deliver
manufactured products are exempt. One time use shipping containers,
packaging materials, shrink wrap, bags, tags, tape, staples, steel banding and
similar shipping materials are exempt from tax for resale, as they accompany the
item manufactured and sold.

Returnable containers are taxable unless they are used for:

e In-process storage
¢ In-process movement within the plant
e In-process movement between divisions

Nonreturnable containers and other shipping supplies used to ship and deliver
products to a subprocessor that is a separate legal entity are taxable. Machinery
and equipment used for this function are also taxable.

Nonreturnable containers and other shipping supplies used to ship and deliver
products to a subprocessor that is the same legal entity (e.g. division) are
nontaxable because they are in-process material handiing. Machinery and
equipment used for this function are also exempt. n

If the same containers are used in both taxable and exempt movements, an
evaluation should be made based on any of the methods described in the
“Material Handling” section of this text.

DUNNAGE

Materials used to aid the shipping or transportation function are taxable. Any
materials used to prevent containers from slipping or shifting during
transportation such as bracing, padding or wedges (also known as dunnage)
which are thrown away when the containers reach their destination are taxable.
Dunnage is normally used in railcars and the trucking industry.

Dunnage is taxable if used exclusively on trucks or railcars transporting in-
process materials to a subprocessor that is a separate legal entity. Dunnage is
exempt if used for in-process storage or movement within or between plants
operated by the same legal entity.

See the “Packaging Equipment” section of this text for taxability of packaging
equipment.

References: R 205.68 LR 82-3
RAB 2000-4 VI(10)
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LR 86-13
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PERCENTAGE APPLICATION

Pre-3/31/99 & Post-3/30/99

Public Acts 116 and 117 amended the Sales and Use Tax Acts, retroactive to
3/31/95, to allow apportioning the tax base to the extent the property is used for
industrial processing purposes. The percentage of taxability will be determined
based on a reasonable formula or method approved by the department.

Prior to Public Acts 116 and 117 the percentage allocation was based on Rule 40
“Industrial Processing”. The Rule states “where the same tangible personal
property can be used or consumed in the industrial processing area and 1 or
more other areas, the tax will apply to such property unless it can be determined
and substantiated to the satisfaction of the Revenue Division, Department of
Treasury that a percentage or other apportionment thereof is equitable and
practical”,

References: MCL 205.54t(2) and y(2)
MCL 205.940(2) and r(2)
R 205.90
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POLICY (OR GOODWILL) ADJUSTMENT

DESCRIPTION: Policy adjustment occurs when a manufacturer (or their third
party representative) repairs or replaces tangible personal property for a
customer under the following conditions.

e The repair is free of charge to the customer.

o The repair is made after the original manufacturer warranty period has
expired.

Policy adjustment may also be known as “goodwill service” or “secret warranty.”
It is performed to keep customers happy and maintain market share.

TAXABILITY OF PARTS REPLACED UNDER POLICY ADJUSTMENT: Itis
our position that parts provided free of charge to customers, and not covered by
the original manufacturer's warranty, would be subject to sales or use tax. The
tax base would be:

e Cost of the part if the manufacturer performs the repair.

o The price billed to the manufacturer for parts if a dealer or other third party
representative performs the repair.

NOTE: Do not confuse policy (goodwill) adjustments with parts supplied by a
manufacturer under the original manufacturer's warranty, federally mandated
recalls, or company initiated recalls. Parts provided by a manufacturer under any
of these three programs would not be subject to sales or use tax.

References: General Motors Corporation vs. Michigan Department of Treasury
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PRINTED MATERIAL SOLD WITH OR FOR MANUFACTURED
PRODUCTS

Pre-3/31/99 and Post-3/30/99:
EXEMPT:

Printed material that is a necessary accompaniment to a sale and for the
benefit of the customer (e.g., installation instructions, assembly instructions,
parts list, operating manuals, safety brochures, list of service centers, service
manuals) is exempt for resale by the manufacturer.

A warranty statement is a nonreturnable item and considered to be an exempt
necessary accompaniment of the product.

All labels that are directly placed on the final product or final product containers
are exempt for resale (e.g., bar code labels, UPC labels, mailing/shipping labels,
advertising labels).

TAXABLE:

Printed material serving as an administrative or sales promotion is taxable
(e.g., warranty registration certificate, product survey, accessories parts catalog,
advertising brochures, product catalogs). Printed material used for the
manufacturer’s benefit is taxable.

A warranty registration certificate is a returnable item and is taxable.

Bills of lading and packing lists are taxable whether they accompany the product
or not, since they serve an administrative and shipping function.

PARTIALLY EXEMPT:

When the warranty statement and warranty registration certificate are combined,
apply a reasonable percentage of taxability for the returnable warranty
registration certificate.

References: R 205.94
LR 86-16
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PRINTERS

SALES TAX:
The sales of the following items are exempt from sales tax:

1) A newspaper or periodical admitted under federal postal laws and
regulations effective September 1, 1985 as second-class mail matter or

2) A controlled circulation publication or qualified to accept legal notices for
publication in this state, as defined by law, or

3) Any other newspaper or periodical of general circulation, if: (a) established
not less that 2 years, and (b) published not less than once a week.

4) Supplements delivered directly to the newspaper or periodical to be
distributed as part of the newspaper or periodical.

5) Service sales where the printer is merely printing on stock furnished by the
customer. The customer must provide the paper as well as the layout,
composition, etc. For example, if the aforementioned criteria are met, the
printing of business cards on customer furished stock would be exempt.

NOTE: the federal postal laws and regulations were amended in 1996. Due to
reform changes within the postal service, “second class” has been renamed
“periodical”. “Periodical” is designated for newspapers and other publications.
All “second class” categories remain the same. These regulations became
effective July 1, 1996.

Also, due to these same postal law and regulation changes, “controlled
circulation publications” are now classified as “requestor publications”.

Due to these changes, until such time as the sales and use tax acts are
amended, see your supervisor if you have questions regarding the taxability of
certain publications.

USE TAX:
A printer qualifies as an industrial processor when printing most products sold.
EXEMPT NEWSPAPERS AND PUBLICATIONS

A printer does not qualify for industrial processing when printing the exempt
newspapers and publications mentioned in items 1) through 3) above under
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sales tax. However, the paper and ink, which become a component part of the
exempt publication, would not be subject to sales or use tax on cost. This would
include the cost of paper and ink used to produce the newspaper advertising
supplements.
The following items used to produce exempt publications would be taxable to the
printer at cost:

1) Fixed Assets
2) Utilities
3) Other consumable supplies, etc.

These items would normally be taxed based on a percentage of exempt
publication sales divided by total sales (or some other equitable method).

The full IP exemption would apply for the manufacture of newspaper or magazine
advertising supplements.

NOTE: PA 490 and 491 of 1998 amended the laws after December 1993 to
exempt tangible personal property used or consumed in producing a newspaper
or periodical that is published 14 times or less per year. Therefore, the paper,
ink, machinery, equipment, power, etc. used in creating a newspaper or
periodical, such as alumni magazines, that is published 14 times or less per year
are exempt.

PERSONAL USE OF MANUFACTURED PRODUCTS

Most printers print letterhead, envelopes, business cards, calendars, promotional
materials, etc. for their own use. The recent /BM case in the Court of Appeals
indicated that the proper use tax base for these items is raw material cost. No
industrial processing exemption would exist for utilities, fixed assets, etc. used to
manufacture these self consumed items.

See the “Inventory Withdrawals/Consumed Goods” section of this text for further
discussion.

References: MCL 205.54a(f)
MCL 205.94(l) and o(v)
R 205.113
RAB 88-33
LR 80-6
LR 86-28
LR 87-36
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PROTOTYPES

Pre-3/31/99:

The development, design and manufacture of a prototype by the industrial
processor are exempt activities pursuant to Rule 40 (MAC R205.90). For
example, if one of the automotive companies developed their own auto-related
prototype, this activity would be industrial processing.

The automotive companies define PROTOTYPE as any part or unit that is not in
production.

Prototypes are also an issue for servicers who are not manufacturers of the part
or unit for which the prototype is being developed. The sales and use tax
statutes provide that a servicer must be acting as an “industrial processor” to
obtain the industrial processing exemption. “Industrial processor” is defined in
the statutes to be “a person who transforms, alters or modifies tangible personal
property by changing its form, composition or character for ultimate sale at retail
or sale to another industrial processor for further processing and ultimate sale at
retail”.

Critical analysis must be given to whether or not there is an ultimate sale at retail.
A common scenario is where a manufacturer takes designs or prints to a servicer
and contracts for the building of a prototype. In these scenarios, the prototype is
a custom made item which is sold at retail to the manufacturer. In other words,
the manufacturer is seeking the tangible prototype as the real object of the
transaction. As a result, the servicer is entitled to industrial processing
exemption on its purchases to manufacture the prototype.

In contrast, a second common scenario is where a manufacturer does not take
designs or prints to the servicer, but instead asks the servicer to provide an
engineering or design solution to a problem. The servicer frequently will build
one or more prototypes, which become the property of the manufacturer and are
often used to test the design or engineering solution. In these scenarios, the
prototype is nothing more than a manifestation of the service of engineering or
designing a solution to the manufacturer's problem. In other words, the
manufacturer is seeking the service of an engineering or design solution as the
real object of the transaction. As a result the servicer is not entitled to an
industrial processing exemption on its purchases to make the prototypes.

Two Michigan Tax Tribunal cases of prototype nature have been decided. Each
case has special facts and circumstances that contribute to the rulings issued.
We would look for the existence of these same special facts and circumstances
before following the rulings of the Tribunal for another taxpayer.
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The first case is Specialized Vehicles, Inc. vs. Michigan Department of Treasury.
The important fact/circumstance in this case is that Specialized Vehicles built its
prototype largely by modifying a vehicle owned by its customer. The Tribunal
ruled that Specialized Vehicles, Inc. was not entitled to the industrial processing
exemption.

The second case is Creative Industries Group, Inc. vs. Michigan Department of
Treasury. The important fact/circumstance in this case is that Creative
Industries’ customer originally issued a purchase order for design/engineering
services, and later placed an addendum to the purchase order for building the
prototype from the design created earlier. The Tribunal ruled that Creative
Industries was entitled to the industrial processing exemption. The addendum is
treated as a separate transaction from the engineering/design purchase order. It
is for custom building of an item for which the customer provided the design.

' Post-3/30/99:

Prototypes used to be an issue for servicers who were not manufacturers of the
part or unit for which the prototype was being developed. After 3/30/1999 the
definition of an industrial processor was expanded to include “a person, whether
or hot the person is an industrial processor, if the tangible personal property is
used by that person to perform an industrial processing activity for or on behalf of
an industrial processor”.

Prototypes developed by servicers for industrial processors are now exempt as
research or experimental activity. Research or experimental activity is defined as
“activity incident to the development, discovery, or modification of a product or a
product related process”. (See  Quality Control/Research  or
Experimental/Engineering section of this text.)

“Product” as defined in the General Sales Tax Act MCL 205.54t(7)(c) and Use
Tax Act MCL 205.940(7)(c) includes but is not limited to a prototype, pilot model,
process, formula, invention, technique, patent, or similar property, whether
intended to be used in a trade or business or to be sold, transferred, leased, or
licensed.
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QUESTIONS & ANSWERS

1) Question: | do research and design for a company. | provide the company
with my design information, but do not provide any tangible personal property
to the company. s there any sales tax due on this service?

If | purchase parts and/or equipment that | use as part of my research and
development, can | claim exemption from sales tax for these parts and/or
equipment? If so, what is the exemption?

Answer:
Pre-3/31/99:

When operating in this manner you are operating as a servicer. You would
not collect sales tax as you are not making a retail sale. However, as a
servicer, you are responsible to pay tax on whatever materials, equipment
and supplies are purchased to perform your service. Refer to the “Computers
Used in Industrial Processing” section of this text for the CAD/CAM exemption
for servicers.

Post-3/30/99:

As a servicer working on behalf of an industrial processor you would not pay
tax on any materials, equipment and supplies. Refer to the “Computers Used
in Industrial Processing” section of this text for the CAD/CAM exemption for
servicers.

2) Question: | do research, design and build a product for a company based on
their requirements. | purchase parts and build a product for a company based
on their requirements. | purchase and build the product using my design. |
then provide the product to the company.

Is sales tax required on the cost of the materials or the total charge for
developing the product?

Can the company claim sales tax exemption if the product is a prototype for a
product that they will be producing (e.g., | make a circuit board which they are
going to manufacture and sell)?

Can the company claim sales tax exemption if the product is used as
equipment in their production process (e.g., | make a piece of equipment
which they use to test their product before they sell it)?

Can the company claim sales tax exemption for the product if not directly
used in manufacturing (e.g., | make a computer that is used in their
engineering lab)?

Answer:
Pre-3/31/99:
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When you take an order from a manufacturer to design and build a product to
their specifications and purchase materials needed to build the product, you
are operating as an industrial processor if you sell that product to the final
consumer. You are required to have a sales tax license, report retail sales
made, and remit sales tax due on those sales on the gross proceeds, unless
a valid exemption applies.

The Michigan Sales Tax Act, MCL 205.54a(g), provides exemption from tax of
tangible personal property used or consumed in industrial processing. An
industrial processor is defined as a person who transforms, alters or modifies
tangible personal property by changing the form, composition or character of
the property for ultimate sale at retail or sale to another industrial processor to
be further processed for ultimate sale at retail.

When making purchases that are to be used or consumed in industrial
processing, you must claim that exemption by providing your supplier with a
signed statement indicating that the tangible personal property purchased will
be used or consumed in industrial processing. Likewise, when you sell to an
industrial processor, your customer must supply you with an exemption claim.
items that are used in a manufacturer’s production process and computers
used for design and research in a manufacturer's engineering lab would
qualify for the industrial processing exemption.

If you take an order from a manufacturer to design a product and make a
prototype fo illustrate your design and engineering service, you are acting as
a servicer and your tax treatment is described in the response to the first
question.

Post-3/30/99:

When you take an order from a manufacturer to design and build a product to
their specifications and purchase materials needed to build the product, you
are operating as an industrial processor. You are required to have a sales tax
license, report retail sales made, and remit sales tax due on those sales,
unless a valid exemption applies.

The Michigan Sales Tax Act, MCL 205.54a(g), provides exemption from tax of
tangible personal property used or consumed in industrial processing.

When making purchases that are to be used or consumed in industrial
processing, you must claim that exemption by providing your supplier with a
signed statement indicating that the tangible personal property purchased will
be used or consumed in industrial processing. Likewise, when you sell to an
industrial processor, your customer must supply you with an exemption claim.
[tems that are used in a manufacturer's production process and computers
used for design and research in a manufacturer's engineering lab would
qualify for the industrial processing exemption.
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If you take an order from a manufacturer to design a product and make a
prototype to illustrate your design and engineering service, you are acting as
a servicer working on behalf of a processor and your tax treatment is
described in the response to the first question.

Question: | do research, design and build a product for a company based on
their requirement. The company | work for supplies the components (e.g,,
they are a manufacturing company and have the components). Is sales tax
involved? If so, on what portion?

Same question as number two regarding exemption from sales tax.
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Answer:
Pre-3/31/99:

When designing and working on your customer’s property you are performing
a service, not making a retail sale of the finished product, so no collection of
sales tax is involved. As a servicer, you are liable for tax as explained in the
answer for question number one.

Post-3/30/99:

When designing and working on your customer’s property you are performing
a service, not making a retail sale of the finished product, so no collection of
sales tax is involved. As a servicer acting on the behalf of an industrial
processor, you are not liable for tax as explained in the answer for question
number one.

4) Question: | do research and design for a company. They provide me with a
sample of their existing product and | make design changes and add parts to
that product. Is sales tax involved? If so, on what portion?

Answer:
Pre-3/31/99:

Same as the answer to question three. However, because you are working
on property owned by another, you may separately itemize charges for parts,
and tax only the parts unless your customer makes a valid claim of
exemption.

Post-3/30/99:

Same as the answer to question three.

References: MCL 205.541(7)(c)
MCL 205.940(7)(c)
RAB 2000-4 I (2)

Michigan Department of Treasury — Revenue Technical Tax Training
Sales and Use Tax: The Industrial Processing Exemption
Tuly 2002
TREAS000707

317b

Nd ¥T:62% 6T02/LT/. OSN Ad AIAIFD03Y



Revenue Technical Tax Training

QUALITY CONTROL / RESEARCH OR EXPERIMENTAL /
ENGINEERING

Pre-3/31/99:

The Sales and Use Tax Acts do not mention that quality control or research,
development, and engineering are part of the industrial processing exemption.
This exemption has always been allowed for industrial processors and included
in the Administrative Rules.

The Michigan Administrative Code (MAC), Rule R 205.90 states that industrial
processing includes the following activities:

Patent

Experiment
Development
Engineering Inspection
Quality Control

An industrial processor is defined in the statute to be “a person who transforms,
alters or modifies tangible personal property by changing its form, composition or
character for ultimate sale at retail or sale {o another industrial processor for
further processing and ultimate sale at retail”.

If the taxpayer qualifies as an industrial processor, equipment and supplies
directly used in quality control, research, development, and engineering would be
exempt.

If the taxpayer does not qualify as an industrial processor, they would be
considered a servicer and all supplies and equipment would be taxable. Refer to
the “Servicer" section of this text.

The above exemptions would not include the following:

¢ Quality control of purchased material cannot be in the receiving area.
This would be inspection of raw material and considered receiving. This
would be exempt Post-3/30/99.

o Storage facilities would be taxable. Racks used to store test tubes, dies or
any other equipment/material would be taxable. These would also be
taxable Post-3/30/99.

« Blueprint storage cabinets are taxable. These would also be taxable
Post-3/30/99.
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Post-3/30/99:

Research or experimental

After 3/30/1999 the research and experimental exemption for industrial
processing was expanded to include third party servicers acting for the
processor.

Research or experimental activity as defined by the statute means “activity
incident to the development, discovery, or modification of a product or a product
related process”. It also includes activity necessary for a product to satisfy a
government standard or receive governmental approval.

Some examples of activities that are not qualified for research or experimental
exemption:

Efficiency surveys

Management surveys

Market or consumer surveys

Advertising or promotions

Research for literacy, historical, or similar projects.

Quality Control

All equipment and supplies used in the testing of raw material and the inspection
of the product or the process at any point, including in receiving, are exempt, up
to the time the product is put into finished goods inventory storage, whether the
testing or inspection is done by the processor or a third party servicer. Once the
product is placed in finished goods storage any quality control testing functions
are taxable. By definition industrial processing stops once the product is placed
in finished goods inventory storage.

Engineering
The statute states that engineering related to industrial processing is exempt.

CAUTION: Not all engineering costs are related to industrial processing, for
example, building maintenance, receiving, equipment removal, etc.

See the "Utilities” section of this text.
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References: MCL 205.54t(3)(b-d)
MCL 205.940(3)(b-d)
R 205.90(5)(b)
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B REAL vs. PERSONAL PROPERTY

Tangible personal property that becomes a structural part of realty is taxable
except for nonprofit housing, nonprofit hospitals and qualified pollution control
facilities. This becomes an issue for the industrial processor if the tangible
personal property would be eligible for the industrial processing exemption.
Generally, if it is considered real property, it is taxable.

To determine whether property remains tangible or is made a structural part of
realty, we look to the following test which is cited primarily in the Michigan
Supreme Court decision in Sequest v Fabiano, 274 Mich. 643: 265 NW 488
(1936) and other documentation including the State Tax Commission Assessor
Manual:

1) The property must be attached to the realty.

Annexation to the realty, either actual or constructive. This test has to do with
the manner in which an item is attached to the real property. If the item is
attached in such a permanent manner that its removal would destroy the
building or do substantial injury to the building, the item is usually held to be
real property.

This test looks for the permanence of the affixation (e.g., bolted to the floor or
wall). Leaving a void is not the only test for determining real property.

2) Its function must benefit the realty.

Adaptation or application to the use or purpose to which that part of the realty
to which it is connected is appropriated. This test suggests that if an item was
intended (built or purchased specifically) to function as part of the particular
building or if it carries out part of the function of the real property, that item is
probably real property.

An example of this type of real property would be screens which are built to fit
the windows of a particular building. Another example would be theater seats
in a theater generally bolted to the floor and an essential part of the function
of the building.

3) ltis intended to be a permanent part of realty.

Intention to make the article a permanent accession to the freehold. This test
has usually been found to be the most important. It asks whether the item in
question is intended to become part of the real estate.
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In simple terms, if the tangible personal property serves a function of realty or the
building and if it is attached to realty and permanently affixed to realty, it would
usually be considered real property.
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Various opinions of the State Board of Tax Appeals, as well as Administrative
Rulings, have determined that certain equipment remains personal property even
though it may appear to be part of real property in the form of building equipment,
such as air make-up units, electrical distribution equipment, etc. Since some
items can have the appearance of being real property, it is important to ascertain
all the facts before making a final decision.

The chart that follows gives several examples of both real and personal property
and the possible tax consequences for sales and use taxes for industrial
processors.

Real property is taxable for sales and use tax purposes. However, the courts or
the Department have determined that sometimes tangible personal property that
appears to be affixed to realty actually maintains the properties of tangible
personal property for sales and use tax purposes.
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REAL vs. PERSONAL PROPERTY
TAX STATUS FOR INDUSTRIAL PROCESSORS

324b

'REA!,.Vb‘r«i,,g’, SALES & USE TAX .
" PERSONAL | * STATUSFORIP - -
o E CFOR e Sl .
- SALES/USE
1. ACOUSTICAL CEILINGS:
BUILDING CEILING CONSTRUCTION REAL TAXABLE
IP EQUIPMENT SOUND ATTENUATION PERSONAL EXEMPT
2. AIR COMPRESSOR FOR SPECIFIC IP MACHINERY | PERSONAL EXEMPT
3. AIR COMPRESSORS (PART OF CENTRAL REAL TAXABLE
SYSTEM)
4, AIR CONDITIONING SYSTEMS FOR GENERAL REAL TAXABLE
BUILDING
5. AIR CONDITIONING UNITS:
WINDOW TYPE UNITS PERSONAL T or E depending on use
FLOOR OR CABINET TYPE - NO DUCTWORK | PERSONAL T or E depending on use
PROCESS - CENTRAL SYSTEM REAL TAXABLE
EVAPORATORS REAL TAXABLE
6. AIR MAKEUP UNIT FOR SPECIFIC IP FUNCTION PERSONAL EXEMPT (1)
7. ALARM SYSTEMS PERSONAL TAXABLE (7)
8. ANNEALING FURNACES (small furnace to heat up PERSONAL EXEMPT
parts)
9. AWNINGS - CANOPIES/MARQUEES REAL TAXABLE
10. | BERMS REAL TAXABLE
11. | BINS:
PORTABLE PERSONAL TorE (10)
BUILT-IN REAL TAXABLE
12. | BOILER (ONE BOILER) — NEW REAL TAXABLE, building
function
13. | BOILER (ONE BOILER) — REPLACEMENT REAL TAXABLE
14, | BOILER FOR IP USE - REPLACEMENT PERSONAL EXEMPT (2)
15. | BOILERS (MULTIPLE) RorP % BASED ON USE
DEPENDING
ON USE
16, | BOOTHS:
IP EQUIPMENT TYPE PERSONAL EXEMPT
BUILDING TYPE -- ROOM LIKE REAL TAXABLE
Michigan Department of Treasury — Revenue Technical Tax Training
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~ REALor ..".. SALES &USE TAX
PERSONAL "+ - STATUSFORIP
| o SFOR S
~ _SALES/USE
17. | BRIDGES:
SPECIFIC TO IP EQUIPMENT PERSONAL EXEMPT
SPECIFIC TO BUILDING REAL TAXABLE
18. | BUNKERS AND SILOS REAL TAXABLE
19. | BUS DUCT FOR GENERAL ELECTRICAL REAL TAXABLE
DISTRIBUTION (See “Utilities™ Section of this text)
20. | BUS DUCT FOR IP EQUIPMENT (See “Utilities” PERSONAL EXEMPT
section of this text)
21. | CATWALKS:
ATTACHED TO IP EQUIPMENT PERSONAL EXEMPT
ATTACHED TO BUILDING REAL TAXABLE
22. | CENTRAL CONTROL SYSTEMS:
DIRECT CONTROL SPECIFIC IP EQUIP. PERSONAL EXEMPT
GENERAL CONTROL POWER WIRING REAL TAXABLE
CONTROL BUILDING REAL TAXABLE
23. | CLOCKS: PAYROLL AND WATCHMAN CLOCKS PERSONAL TAXABLE
24, | COMMUNICATIONS SYSTEMS -- PERMANENT:
PHONE PERSONAL TAXABLE (7)
PUBLIC ADDRESS PERSONAL TAXABLE (7)
PNEUMATIC TUBES PERSONAL TAXABLE (7)
TELEVISION (PART OF SECURITY SYSTEM) | PERSONAL TAXABLE (7)
TELEVISION (PART OF SPECIFIC M & E) PERSONAL TAXABLE (7)
25. | COMPRESSOR FOR GENERAL BUILDING AIR REAL TAXABLE
CONDITIONERS
26. | CONVEYOR OR CARRIER ENCLOSURES (SEE
ENCLOSURES)
27. | CONVEYORS PERSONAL % BASED ON USE
28. | COOLING TOWERS REAL TAXABLE
29. | CRANE TRACKING OR RAILS (CRANEWAYS) PERSONAL % BASED ON USE {4)
30. | CRANES PERSONAL % BASED ON USE (4)
31. | DECKS AND DRAINS (PROCESS) REAL TAXABLE
32. | DEHUMIDIFIERS:
PORTABLE PERSONAL % BASED ON USE
PART OF HEATING AIR CONDITIONING REAL TAXABLE
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LES & USE TAX
ATUS FOR IP

33

34.
35.
36.
ar.
38.
39.
40.

41.
42.
43.

44,

45,

46.

47.

48.

49,

50.

51.

DIKES OR LEVEES:
SURROUNDING STORAGE TANKS
RIVER OR LAKE CONTROL
DOCK BUMPERS AND SEALS
DOCK LEVELERS
DOCKS, RAMPS (BUILT-IN)
DOOR OPERATORS
DOORS (GARAGE AND PASS DOORS)
DRYERS, PROCESSING
DUCTWORK:
BUILDING
FOR IP EQUIPMENT
DUMBWAITERS
DUST COLLECTORS

DUST OR SPRAY COLLECTION EQUIPMENT FOR
SPECIFIC IP MACHINES

DYNAMOMETER TESTING CELLS
ELECTRICAL DISTRIBUTION MATERIALS &
EQUIPMENT UP TO LAST TRANSFORMER & UP
TO THE SECONDARY SUBSTATION
ELECTRICAL DISTRIBUTION MATERIALS &
EQUIPMENT INSTALLED AFTER USABLE POWER
1S PROVIDED TO BE USED FOR IP FUNCTIONS
ELECTRICAL SUBSTATION ENCLOSURES
ELEVATORS
EMERGENCY LIGHTS
ENCLOSURES:

BUILDING

FREESTANDING FOR {P EQUIPMENT

ENERGY MONITORS:
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REAL

REAL
REAL
REAL
REAL
REAL
PERSONAL
REAL
PERSONAL
REAL
PERSONAL
PERSONAL

REAL

REAL

PERSONAL

REAL

REAL

REAL

REAL
PERSONAL
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TAXABLE
TAXABLE

TAXABLE
TAXABLE
TAXABLE
TAXABLE
TAXABLE
EXEMPT
TAXABLE
EXEMPT
TAXABLE
EXEMPT
EXEMPT
TAXABLE, building
function

TAXABLE (5)

EXEMPT (5)

TAXABLE
TAXABLE

TAXABLE

TAXABLE
EXEMPT
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~ GENERAL BUILDING REAL TTAXABLE
FOR SPECIFIC IP EQUIPMENT PERSONAL EXEMPT
52. | ESCALATORS — BUILDING REAL TAXABLE
53. | EXHAUST SYSTEMS:
DUCTED FROM IP EQUIPMENT PERSONAL EXEMPT
BUILDING VENTILATION REAL TAXABLE
54. | FANS:
FREESTANDING FOR IP AREA PERSONAL TAXABLE, employee
comfort
BUILDING VENTILATION, BUILT-IN REAL TAXABLE
55. | FENCING REAL TAXABLE
56. | FIRE PROTECTION SYSTEMS:
BUILDING SPRINKLERS REAL TAXABLE
BUILDING CO,, HALON, H1-X FOAM REAL TAXABLE
FORIP M & E, CO,, HALON, H1-X FOAM PERSONAL TAXABLE
SUPPLEMENTAL WATER SYSTEM TO REAL TAXABLE
ASSIST BLDG. i
SUPPLEMENTAL WATER SYSTEM FOR PERSONAL TAXABLE
M & E ONLY
FIRE EXTINGUISHER CABINETS, REELS, REAL TAXABLE
VALVES
FIRE EXTINGUISHERS (CANISTER OR PERSONAL TAXABLE
TANKS)
FIRE ESCAPES REAL TAXABLE
57. | FLAG POLES, IN GROUND OR ON BUILDING REAL TAXABLE
58. | FLOOR FINISHES:
SPECIAL COVERINGS (WOOD BLOCK, REAL TAXABLE
STEEL TILE)
STANDARD COVERINGS (CARPET, REAL TAXABLE
LINOLEUM, TILE)
59. | FLOOR GRATES — NOT ADJACENT TO REAL TAXABLE, function of
MACHINERY realty
60. | FLOOR GRATES ADJACENT TC MACHINERY REAL TAXABLE, function of
realty
61. | FLOORING, RAISED OR COMPUTER ROOM PERSONAL TAXABLE
62. | FOUNDATIONS FOR SPECIFIC IP EQUIPMENT PERSONAL EXEMPT
63. | FREEZERS:
BUILDING TYPE CONSTRUCTION, WALK-IN | REAL TAXABLE
PORTABLE — FREESTANDING PERSONAL % BASED ON USE
Michigan Department of Treasury — Revenue Technical Tax Training
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" SALES 8 USETAX
STATUSFORIP.

0

AlEsusE |

64.

65.

66.

67.

68.

69.

70.

71.

72.

73.

74.

FURNACES:
ONE - NEW
ONE — REPLACEMENT
FOR {P USE — REPLACEMENT
MULTIPLE

GAS DISTRIBUTIONS SYSTEMS:
GAS LINES TO PROCESS SYSTEM
GAS LINES TO BUILDING SYSTEMS

GATE OPERATORS:
PART OF FENCE -- LAND IMPROVEMENTS

GENERATOR -~ ONE WHICH SERVICES THE
FACILITY

GENERATOR USED FOR SPECIFIC IP MACHINE

GUARD RAILS AND POSTS:
PROTECT IP EQUIP. (NOT ATTACHED TO
EQUIP.)
PROTECT IP EQUIPMENT (ATTACHED TO
EQUIP.)
PROTECT INVENTORY
ROADS, PARKING, BUILDING

HEATERS:
UNIT HEATERS, HANGING
MANUFACTURING PROCESS
PORTABLE

HEATING & VENTING SYSTEMS (GENERAL
BUILDING TYPE)

HOISTS:
BUILT-IN
PORTABLE

HUMIDIFIERS:
PORTABLE, IP FUNCTIONS
BUILT-IN

INCINERATORS

Michigan Department of Treasury — Revenue Technical Tax Training

REAL

REAL
PERSONAL
RorP
DEPENDING
ON USE

PERSONAL
REAL
REAL
REAL

PERSONAL

REAL
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REAL

REAL
PERSONAL
PERSONAL

REAL

REAL
PERSONAL

PERSONAL
REAL
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TAXABLE
TAXABLE
EXEMPT
% BASED ON USE

EXEMPT (5)
TAXABLE
TAXABLE

TAXABLE, building
function

EXEMPT

TAXABLE
EXEMPT

TAXABLE
TAXABLE

TAXABLE

EXEMPT

TAXABLE, employee
comfort

TAXABLE

TAXABLE
% BASED ON USE

EXEMPT
TAXABLE
TAXABLE
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INSULATION & PIPING IN WALL FOR

REFRIGERATED ROOMS

76.

77.

78.
79.
80.

81.
82.
83.
84.

85.
86.

87.

KILNS, CERAMIC AND LUMBER FOR IP
FUNCTIONS:

FREESTANDING

BUILT-IN

LIGHTING, ELECTRICAL:

GENERAL BUILDING

LAND IMPROVEMENTS

SUPPLEMENTAL. -- BUILDING SYSTEM
{Fixtures extended down from general
building. Wiring to a specific iP machine.)

SUPPLEMENTAL -- M & E (Fixtures, plugged
into an outlet, that are extended down to a
specific IP machine)

LIGHTNING ARRESTERS
LOADING DOCK
LOCKER ROOM FACILITIES:
PLUMBING FIXTURES, SHOWERS
PERMANENT PARTITIONS
TOILET PARTITIONS
LOCKERS, FREESTANDING
LOCKERS, RECESSED INTC WALL
OFFICE — PORTABLE FOREMAN'S
OPERATORS, DOORS & WINDOWS
PARKING CONTROL SYSTEMS

PARTITIONS:
PORTABLE IN MANUFAGTURING AREA

PERMANENTLY ATTACHED

PIPE RACK SUPPORTS

PIPING:
FROM WALL TO SPECIFIC P MACHINERY
UTILITY PIPING, GAS, WATER, ETC.

PLASTIC DOOR STRIPS (AIR GUARD STRIPS) TO
SEPARATE AREAS

Michigan Department of Treasury — Revenue Technical Tax Training
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EXEMPT
TAXABLE

TAXABLE
TAXABLE
TAXABLE

EXEMPT

TAXABLE
TAXABLE
TAXABLE
TAXABLE
TAXABLE
TAXABLE
TAXABLE
TAXABLE
TAXABLE
TAXABLE
TAXABLE, building
function
TAXABLE
TAXABLE
EXEMPT
TAXABLE

TAXABLE — general
building
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e e R | sALESUSE | =
88. | PLUMBING, GENERAL BUILDING REAL TAXABLE
89. | PLUMBING, TO SPECIFIC IP EQUIPMENT PERSONAL EXEMPT
90. | PRESS PIT PERSONAL EXEMPT — machine
foundation
91. | PUMP HOUSES REAL TAXABLE
92. | RAMPS:
PORTABLE PERSONAL TAXABLE
BUILT-IN REAL TAXABLE
93. | ROOMS WITHIN A PLANT, NOT A STRUCTURAL PERSONAL EXEMPT (6)
PART OF REALTY USED FOR IP FUNCTIONS
94. | SCALE HOUSES REAL TAXABLE
95. | SCALES:
PORTABLE PERSONAL T or E depending on use
BUILT-IN REAL TAXABLE
TRUCK, BUILT-IN REAL TAXABLE
96. | SECURITY SYSTEMS PERSONAL TAXABLE (7)
97. | SHED — BOLTED TO CONCRETE SLAB REAL TAXABLE (8)
98. | SHED —~ PORTABLE FOR STORAGE PERSONAL TAXABLE
99. | SIGNS:
ATTACHED TO BUILDING REAL TAXABLE
INTEGRAL PART OF P EQUIPMENT PERSONAL EXEMPT
NONEQUIPMENT RELATED PERSONAL TAXABLE
100. | SILO -~ RAW MATERIAL STORAGE REAL TAXABLE (8)
101. | SPRAY BOOTHS, PERMANENTLY ATTACHED REAL TAXABLE
102. | STAINLESS STEEL WALL PANELS FOR FOOD REAL TAXABLE
INDUSTRY
103. | TANKS:
PORTABLE — IN-PROCESS STORAGE PERSONAL EXEMPT
PORTABLE — MIXING IP MATERIAL PERSONAL EXEMPT
PORTABLE — RAW MATERIAL STORAGE REAL TAXABLE
BUILT-IN (attached to a building or foundation) | REAL TAXABLE
— RAW MATERIAL AND IN-PROCESS
STORAGE
104.| TELEPHONE WIRING IN WALL REAL TAXABLE
105.| TOILET FACILITIES:
Michigan Department of Treasury — Revenue Technical Tax Training
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ALES & USE TAX
ATUS FOR IP

PLUMBING FIXTURES, SHOWERS TAXABLE

PARTITIONS TAXABLE

PORTABLE PERSONAL TAXABLE
106. | VATS FOR MIXING (MANUFACTURING PROCESS) | PERSONAL EXEMPT
107.| WASH FOUNTAINS REAL TAXABLE
108. | WELDING BOOTH, PORTABLE PERSONAL EXEMPT
109. | WOOD BLOCKING FOR FLOOR IN PRESS ROOM | REAL TAXABLE (9)

3)
4)

AIR MAKE-UP UNITS FOR SPECIFIC MACHINERY HAVE BEEN DETERMINED TO BE
PERSONAL PROPERTY BY THE COURTS. (EW. ENSROTH & CO., MILLER PLATING,
INC. VAN DYKEN HEATING, INGC.)

BOILERS FOR SPECIFIC MACHINERY HAVE BEEN DETERMINED TO BE PERSONAL
PROPERTY (KELVINATOR, INC.)

CONSIDERED PERSONAL PROPERTY FOR SALES/USE PURPOSES
PER RULE 40 AND RAB 2000-4

ROOMS WITHIN A PLANT USUALLY REPRESENT ROOMS ASSEMBLED BY PORTABLE
PARTITIONS (PANELS). THE PARTITIONS CAN EXTEND FROM FLOOR TO CEILING
AND, IN MOST INSTANCES, ARE NOT BOLTED TO THE FLOOR OR ATTACHED IN ANY
OTHER WAY. THE PARTITIONS DO NOT SUPPORT ANY PART OF THE REALTY, NOR
ARE THEY WEIGHT BEARING. THE PARTITIONS ARE FOR INTERIOR WALL USE
WITHIN THE FACILITY. THE ROOMS ARE USED FOR SANITATION PURPOSES OR
OTHER SIMILAR FUNCTIONS RELATED TO THE PROCESSING FUNCTION.

PERSONAL PROPERTY PER LR 88-53. THE WIRING IN THE WALLS WOULD BE REAL
PROPERTY; HOWEVER, IN THE PAST THE PERCENTAGE OF TAXABLE MATERIAL IN
THE WALLS WAS IMMATERIAL; THEREFORE, THE ENTIRE JOB WAS TREATED AS A

RETAIL SALE OF PERSONAL PROPERTY. CHECK FOR MATERIALITY.

RAB 90-2

WOOD BLOCKING USUALLY COVERS A LARGE AREA. IT ABSORBS OIL AND
PROVIDES A NON-SLIPPERY SURFACE.

SEE "WASTE REMOVAL” SECTION OF THIS MANUAL

Michigan Department of Treasury — Revenue Technical Tax Training
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r RECONDITIONING/REMANUFACTURING

Pre 3/31/99:

A reconditioner/remanufacturer is a company that purchases used products
(engines, carburetors, batteries, furniture, etc.), reconditions the product by
repairing, remachining or reshaping and selis the reconditioned product.

Raw materials are considered to be salvaged component parts obtained from the
“used” products, as well as any new parts used in the process. Cleaning,
inspection and disassembly are receiving functions and taxable. Reshaping and
remachining are determined to be exempt industrial processes.

Post 3/30/99:

Remanufacturing is exempt per statute. It is defined as “overhauling, retrofitting,
fabricating, or repairing a product or its component parts for ultimate sale at
retail”.

Disassembly, inspecting, sorting, cleaning and reassembly would now be
exempt. Disassembly and subsequent reassembly merely to clean is not
exempt.

The following examples illustrate this concept:

Example: # 1

A company purchases used car hoods, doors and fenders to be sold to
automobile body shops. The company only cleans these used car parts and then
sells them. Would the equipment and supplies consumed in the cleaning of
these used car parts qualify for the industrial processing exemption?

Pre 3/31/99 and Post 3/30/99 Answer: No, cleaning of purchased inventory
without modifying or repairing does not meet the definition of industrial
processing.

Example: # 2

A company purchases used car hoods, doors and fenders to be sold to
automobile body shops. Not only are the used car parts cleaned but they are
disassembled, repaired, painted and reassembled. Would the company qualify
for industrial processing on all of the equipment and supplies used to restore the
used car parts?

Michigan Department of Treasury — Revenue Technical Tax Training
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Pre 3/31/99 Answer: The washing equipment and supplies as well as the
disassembly operations would be taxable as they are receiving functions.
The equipment and supplies used to repair, paint and reassemble the
hoods, doors, and fenders would qualify for the industrial processing
exemption.

Post 3/30/99 Answer: Yes, all of the equipment and supplies would be
exempt for IP. Remanufacturing includes the activities of disassembly and
reassembly as well as repairing and painting. IP starts when property is
removed from raw material storage o begin processing. This would
exempt the washing equipment and supplies.

Equipment can be partially taxable depending on their taxable and exempt uses.
Many exempt percentages have increased, however, due to the Act's definition
of the beginning and end of the industrial process.

Refer to the RAB 20004 on industrial processing for additional clarification of
the remanufacturing exemption.

References: MCL 205.54t(3)(g) & (7)(d)
MCL 205.940(3)(g) & (7)(d)
RAB 2000-4
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REFRIGERATION & FREEZERS

Pre-3/31/99 and Post-3/30/99:

Equipment and electricity consumed to bring a product to a frozen or refrigerated
state is exempt from sales tax for the reason of industrial processing. Product
preservation and storage do not qualify for the industrial processing exemption.

Tangible personal property acquired for storing and delivery of ice is taxable (see
Rule 39).

References: R 205.89
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REPACKAGING

The following examples illustrate the concept of repackaging and the industrial
processing treatment of the packaging equipment.

Situation 1: A nail manufacturer places nails in a 2-pound box for ultimate sale
at retail. The product is ultimately purchased at the retail level in this same 2-
pound box.

Pre-3/31/99 and Post-3/30/99 Determination: The packaging operation to
put the nails in 2-pound boxes is exempt for IP.

Situation 2: This same nail manufacturer also contracts with a separate
company to package certain types of nails in 2-pound boxes. Again, the product
is purchased at the retail level in the same 2-pound box.

Pre-3/31/99 and Post-3/30/99 Determination: This packaging servicer would
be entitled to the IP exemption, even if the nail manufacturer provided the 2-
pound boxes.

Situation 3: Same circumstances as situation 2 above with one additional fact.
In certain instances the outside packager may have to repackage nails if the
. boxes become damp, yellowed, or otherwise unsuitable for retail sale.

Pre-3/31/99 Determination: This second time packaging function would also
be exempt for industrial processing. However, any equipment, areas, etc.,
used in the disassembly of the first packaged product would be taxable.

Post-3/30/99 Determination: All equipment and areas would now be exempt.
The industrial processing RAB states that the activity of disassembly is now
exempt for a remanufacturer.

Situation 4: A wholesale distributor of nails now inserts the nails into 2-pound
boxes for ultimate sale at retail.

Pre-3/31/99 and Post-3/30/99 Determination: The wholesaler would be
entitled to the IP exemption on the packaging equipment.

Situation 5: A large retail store purchases the same nails in bulk quantities.
They then repackage the nails in 2-pound boxes and place them on their shelves
for retail sale.

Pre-3/31/99 and Post-3/30/99 Determination: The retailer would be
entitled to IP exemption for the packaging equipment.

Michigan Departiment of Treasury ~ Revenue Technical Tax Training
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RETAIL PREPARATION OF FOOD

Pre-3/31/99:

Both the Sales and Use Tax Acts remove from the industrial processing
exemption the preparation of food and beverages by a retailer for retail
sales.

This provision in both Acts eliminates from the exemption kitchen equipment
used in restaurants and similar faciliies. The Department's position for the
activity where the items are sold and/or transferred to themselves (company
owned restaurants/stores) is that no industrial processing exemption is allowable.
Equipment may be taxable or exempt as illustrated in the following examples.

¢ A wholesale distributor of produce has a banana ripening room that
hastens the ripening of bananas. The banana room and equipment, if not
considered real property, would qualify for the industrial processing
exemption.

o A chain of grocery stores has a produce warehouse used only for
distribution to its own stores. The warehouse has a banana ripening
room. The banana ripening room and equipment would not qualify for the
industrial processing exemption because it would be considered to be
preparation of food by a retailer for retail sale.

e A bakery produces products that it sells to wholesalers and also sells in its
own retail store. The preparation of the items for the retail store would not
qualify for the industrial processing exemption.

The Michigan Supreme Court ruled in the Elias Brothers case that equipment
and supplies are exempt if the taxpayer meets all of the following facts:

1) The taxpayer is a food processor, food distributor and owns retail outlets.

2) The taxpayer operates as a wholesaler/retailer and the processed food is
“sold”, not merely transferred. The food is “sold” at the same price to
owned and noncompany owned outlets.

3) The food processing activity is a distinct, identifiable and clearly severable
activity from the retail outlets, with separate billing records, income
statements and asset listings for the commissary.

4) Food processing activities are treated as a separate and distinct operation
by the taxpayer. Separate profit centers are maintained.
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5) Food products are prepared similarly for both company owned and
noncompany owned outlets. Accounting records and other procedures for
the sale of processed food is identical for company owned and
noncompany owned outlets, including ordering, processing, handling,
delivery, invoicing, billing and sales procedures.

8) Food processing equipment is of a nature not found in a retall restaurant.

Post-3/30/99:

The treatment for kitchen equipment used in restaurants has not changed. The
equipment and operating supplies are taxable.

The statute does provide at 205.541(5)(h) and 205.940(5)(h) the following
language: (5)"Property that is not eligible for an industrial processing exemption
includes the following: (h) Tangible personal property used for the preparation of
food or beverages by a retailer for ultimate sale at retail through its own
locations.”

Ref: 205.541(5)(h)
205.940(5)(h)
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RETAILERS and the INDUSTRIAL PROCESSING EXEMPTION

The tax status for the situations presented below do not change for the Pre-
3/31/99 and Post-3/30/99 periods.

Occasionally, industrial processing may take place in a retail setting.
Examples of exempt activities:

e The local hardware store sells duplicate keys. The key grinder would
qualify for the exemption.

o The local auto parts store sells custom hoses that are produced by buying
bulk rubber hose and using on site equipment to pressure fit metal ends
onto the rubber hose. The equipment and supplies would qualify for the
industrial processing exemption.

e Company A purchases large quantities of nails, screws or other items in
large containers and repackages the nails, screws or other items into
smaller quantities. The equipment/supplies/utilities used for this purpose
would qualify for the industrial processing exemption.

e A local jewelry store makes custom jewelry it sells at retail in their own
store. The equipment/tools/supplies used would qualify for the industrial
processing exemption.

¢ The local optician buys eyeglass frames and uncut lens. The lenses are
ground to fit the frames. The equipment/tools/supplies used to grind the
lens and insert them into the frames would qualify for the industrial
processing exemption. .

e The local paint or hardware store customizes paint colors for its
customers. The paint mixing machines would qualify for the industrial
processing exemption.

e The local trophy store uses engraving machines to engrave trophies prior
to the time of sale. The machines used to engrave the trophies would
qualify for the industrial processing exemption.

e Used vehicle/heavy equipment dealers recondition the vehicles/heavy
equipment prior to selling their products. The tools and equipment used
for this portion of their business operation is exempt to the extent the
items are used to repair and recondition the items prior to sale.
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s Prosthetic clinics would be afforded the IP exemption for tools and
equipment used to make artificial limbs (the same treatment as the
optician).

o All retailers or service providers making repairs covered under an original
manufacturers warranty are entitled to the industrial processing exemption
for equipment/tools/supplies used for this activity.

Examples of some taxable activities:

e The local lumberyard cuts a sheet of plywood down to requested size. No
exemption is allowed as they are merely cutting to size. If the customer is
charged for this service, it would be part of the gross proceeds subject to
sales tax.

e Can and plastic bottle crushers at the local grocery store.

o Tools and equipment used by dental labs to make dentures would not be
exempt because they are providing a service.

¢ Coin operated coffee and soft drink vending machines.

References: LR 85-20
LR 87-52
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SAMPLES

Samples are items where title and possession are transferred to another without
consideration. Samples are usually used to give a prospective customer an
opportunity to test a product prior to purchasing the product.

Samples sometimes represent a small component of an entire product (e.g.,
small pieces of wallpaper, one seat of auditorium seating, swatches of fabric).

Samples withdrawn from inventory and given away without charge are taxable.
The tax base is computed as follows:

o Samples that are manufactured products are taxable on material cost.

e Samples that are not complete manufactured products are taxable on
material cost (e.g., high-pressure laminate chips, a.k.a. Formica chips).

e Samples that are purchased are taxable on cost.

Sometimes manufacturers produce a product for trial marketing purposes and
give the product away to other industrial processors with the intent of making
future sales. Samples given away for trial marketing purposes are taxable on
material cost.

EXCEPTIONS:

o Prescription drug samples given away by manufacturers of prescription
drugs to health professionals are exempt. However, all packaging
materials and packaging equipment would be taxable.

» Prescription drug samples given away by a wholesale distributor to health
professionals are exempt.

e Samples donated by a manufacturer, wholesaler or retailer to a qualified
exempt entity are not taxable. A qualified exempt entity is a nonprofit school,
nonprofit hospital, nonprofit home for the care of the aged or children
(operated by certain types of organizations), parent cooperative preschool, or
church.

o Samples of food items are exempt, including prepared food.

NOTE: Since the tax base of inventory withdrawals is material cost, the
percentage of equipment (with materiality considered) used to produce inventory
withdrawals would also be taxable.
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ltems withdrawn from a Michigan inventory and given away at no cost to the
recipient for promotional purposes are taxable, regardless of where the item is
shipped. Iltems withdrawn from a non-Michigan inventory and shipped into
Michigan may be taxable with an appropriate credit for any sales or use tax that
had been legally due and paid in another state at the time of acquisition. If the
tax paid was less than the tax imposed by Michigan, tax is due on the difference.

EXCEPTION: Due to the Sharper Image Corporation court case, samples
shipped from an out-of-state source may be exempt. The following must be met
for exemption of samples shipped from an out-of-state source:

o

The distribution is made by mail or by common carrier

The distribution originated from out-of-state

The consumer/purchaser of the sample has no control in Michigan over
the distributed items. See the “Inventory Withdrawals/Consumed Goods”
section of this text for further clarification.

References: MCL 205.92(b)

MCL 205.94t
R 205.112
RAB 83-5
Honeywell, Inc. vs. Michigan Department of Treasury
IBM Corp. vs. Michigan Department of Treasury
Sharper Image Corporation vs. Michigan Department of
Treasury
Syntex Laboratories, Inc. vs. Michigan Department of Treasury
Wilson Sporting Goods vs. Michigan Department of Treasury
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SCRAP DEALERS & RECYCLERS

The following equipment (or areas when talking about utility studies) are treated
accordingly for industrial processing purposes:

1) ROLLOFFS (DUMPSTERS):

A. A scrap dealer places his rolloffs on the site of an industrial processor.
The processor stores his production waste in these containers for removal
by the scrap dealer.

Pre-3/31/99 and Post-3/30/99 Tax Treatment: These containers are
taxable. Their purpose for the scrap dealer is receiving, collection and
transportation. The purpose for the processor is the storage of production
scrap for removal from its plant.

B. A recycler has rolloffs at its location to receive recyclable materials (plastic
bottles, aluminum cans, newspapers, etc.). Individuals trying to conserve
resources place their recyclable materials into these containers.

Pre-3/31/99 and Post-3/30/99 Tax Treatment: These containers are
taxable. Their purpose for the recycler is receiving and raw material
storage.

2) HOPPERS:
A scrap dealer provides self~dumping portable hoppers to an industrial
processor to aid in its movement of production scrap. Scrap from the line is
put into these hoppers and subsequently transported to the dumpsters for
removal from the plant site.

Pre-3/31/99 Tax Treatment: The industrial processing exemption for waste
accumulation is only available to the industrial processor. Since these
hoppers were owned by the scrap dealer, the industrial processing exemption
is not allowable.

Post-3/30/99 Tax Treatment: Containers used to accumulate production
waste are exempt if they are not the final container used to store production
waste for removal from the plant. Use of the container in processing and not
ownership determines the exemption.

3) RADIATION MONITORS:
Detects amounts of radiation contained in delivered scrap metal and are
usually located near the scales for incoming scrap.
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Pre-3/31/99 Tax Treatment: These monitors would be taxable as part of
receiving.
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Post-3/30/99 Tax Treatment: The statute exempts raw material testing.
Therefore, these radiation monitors would be exempt from tax.

NOTE: Do not exempt the area where these monitors are located in your
utility studies, as industrial processing has not started.

4) FREON RECOVERY MACHINES:
These machines extract cooling gases from air conditioners, freezers, etc.
before the actual shredding of the appliance. These gases are then usually
sold.

Pre-3/31/99 Tax Treatment: These machines would be exempt. The form
composition, quality, combination or character of the material is changed for
ultimate sale at retail.

Post-3/30/99 Tax Treatment: The recovery equipment is exempt for
industrial processing. The exemption is based on the statute that classifies
recycling of used materials for ultimate sale at retail as an industrial process.

5) EQUIPMENT USED FOR THE DISASSEMBLY OF VARIOUS MIXED
SCRAP PARTS:

Pre-3/31/99 Tax Treatment: This activity and items used for this purpose are
taxable. This is considered a receiving function.

Post-3/30/99 Tax Treatment: The disassembly equipment is exempt.
Industrial processing begins when tangible personal property begins
movement from raw material storage.

6) LOADING AND UNLOADING EQUIPMENT:

Pre-3/31/99 and Post-3/30/99 Tax Treatment: This equipment is taxable if
the transfer of materials is to or from a separate legal entity. Loading and
unloading equipment used to handle in-process materials within the same
legal entity is exempt.

7) SORTING EQUIPMENT SUCH AS CRANES, LOADERS, AND LIFT
TRUCKS:

Pre-3/31/99 Tax Treatment: Sorting is an exempt function if the combination
or composition of the materials is changed for ultimate sale at retail.

Post-3/30/99 Tax Treatment: The trash heap is considered the recycler’s
raw materials, Sorting will be exempt.
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8) EQUIPMENT USED TO CUT, BREAK, AND CRUSH (AFTER
DISASSEMBLY):

Pre-3/31/99 and Post-3/30/99 Tax Treatment: This recycling equipment is
exempt as this activity meets the definition of industrial processing. We would
also exempt conveyers connected to this type of machinery.

9) PAPER SHREDDING EQUIPMENT:

Pre-3/31/99 and Post-3/30/99 Tax Treatment: This equipment used by
scrap dealers and recyclers would be exempt for IP if the property is sold.

10) COMPRESSING EQUIPMENT:

Pre-3/31/99 Tax Treatment: This equipment would be taxable if the
compressing was performed to facilitate the transportation and shipment of
the scrap to the purchaser. This is normally the situation with equipment
used to compress newspaper scrap. Compressing equipment could be
exempt if the purchaser requires the product be delivered in a compressed
state.

Post-3/30/99 Tax Treatment: The compressing equipment would be exempt
as the compressing is an industrial process that occurs after the move out of
the raw material storage area and prior to the product coming to rest in
finished goods inventory storage.

11) BANDING AND BALING EQUIPMENT:

Pre-3/31/99 Tax Treatment: This equipment is taxable if its sole purpose was
to facilitate the transportation and shipment of the scrap to the purchaser. If
the purchaser required that the product be baled and banded, the equipment
would be exempt.

Post-3/30/99 Tax Treatment: If the banding and baling process took place
prior to the product coming to rest in finished goods inventory storage, the
equipment would be exempit.

References: MCL 205.541(3)(i)
MCL 205.940(3)(i)
LR 86-25
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SERVICERS

Pre 3-31-98:

There are two basic types of servicers, those that act as industrial processors
and those that do not. The servicers that act as industrial processors (heat
treating, plating, etc.) are allowed the industrial processing exemption as it
pertains to their operations. Servicers that do not act as an industrial processor
do not qualify for the industrial processing exemption.

A person providing a service for an industrial processor that does not transform,
alter or modify tangible personal property by changing the form, composition or
character of the property for ultimate sale at refail or sale to another industrial
processor for further processing for ultimate sale at retail is not an industrial
processor. Tangible personal property used or consumed in performing services
upon property owned by others, where the services did not transform, alter or
modify the property, does not qualify for the industrial processing exemption.

For example, an industrial processor may contract with a waste disposal
company to remove waste from the premises of the manufacturing plant. The
waste disposal company, no matter how important its activities are to the
manufacturing plant, does not meet the definition of an industrial processor.
Thus, purchases of any equipment, material and other items used by the waste
disposal company in performing the waste removal service for the industrial
processor are not eligible for an industrial processing exemption.

The exception to this provision is where the person performing the service for the
industrial processor has purchased computers and computer equipment to be
used in industrial processing in one of the following four ways:

1) A computer used in operating industrial processing equipment

2) Equipment used in a computer assisted manufacturing system

3) Equipment used in a computer assisted design or engineering system
integral to an industrial process

4) A subunit or electronic assembly comprising a component in a computer
integrated industrial processing system

See the “Computers Used in Industrial Processing” section of this text for
CAD/CAM exemption for servicers.

The Michigan Court of Appeals (Beckman Production Services) has held that a
person performing a service on the property of an industrial processor, where
that service does not transform, alter or modify the property, is not entitled to the
industrial processing exemption.
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The Michigan Court of Appeals also ruled that testing services did not qualify the
company as an industrial processor. There was no change in form, composition
or character nor was there an ultimate sale at retail.

Some companies manufacture products and also perform service activities. The
service department is sometimes called “SRO” (service/repair/overhaul).
Repairing, overhauling or rebuilding property owned by others is a service
activity. The equipment, tools or supplies used in the performance of the service
are taxable. If the servicer manufactures repair parts, the equipment to produce
the repair parts qualifies for the industrial processing exemption. A percentage of
taxability would apply to any equipment, tools or supplies used for both the
manufacturing activity and service activity.

Subprocessors work on the property of others; however, they are treated as
industrial processors because they change the form, composition, or character of
tangible personal property for ultimate sale at retail. Examples of subprocessors
are plating companies, steel slitters and heat-treating companies.

Post 3-30-99:

Servicers can receive an industrial processing exemption for equipment, tools
and supplies used in a repair or service activity when providing the service or
repair to an industrial processor. The equipment used in the service or repair
activity qualify for the exemption if tangible personal property is used by the
servicer to perform an industrial processing activity for or on the behalf of an
industrial processor. The servicer or repairer can qualify for the exemption if the
service or repair work is being made to exempt equipment of the customer. An
example would be the exemption for tools used by a repair company to repair a
stamping press of a steel parts manufacturer. Keep in mind the same tools used
to repair the loading dock or office equipment will remain a taxable use.
Apportioning the taxable and nontaxable usage of the servicer's equipment will
now be allowable.

There has been no statutory change in the area covered above on the computer
service providers.
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STORAGE TANKS & MIXING TANKS

If a storage tank or mixing tank is determined to be real property rather than
tangible personal property, it is taxable to the contractor and not subject to any
type of industrial processing exemption. Buried or built-in tanks are real property.
See the “Real vs. Personal Property” section of this text.

The Michigan Sales Tax Act provides exemption from tax of tangible personal
property used or consumed in industrial processing. The Use Tax Act provides a
similar exemption. An industrial processor transforms, alters or modifies tangible
personal property by changing the form composition, or character of the property,
for ultimate sale at retail or sale to another industrial processor for further
processing and ultimate sale at retail.

Storage tanks do not fall under the industrial processing guidelines and are
taxable as a storage function. The storage of a product that will be consumed or
altered in industrial processing is not an exempt function. The storage of a
finished product is not an exempt function.

A mixing tank that is a component part of the industrial process is exempt as
processing equipment. An exception to this rule is a soft drink bottling
company’s mixing or transfer tanks, which are lightweight stainless steel
canisters capable of holding five gallons of pre- or post mix. They are not within
the scope of the industrial processing exemption. The Michigan Tax Tribunal
ruled that no mixing of product components occurred within the tanks, although
they were designated “mixing tanks” (Pepsi-Cola Metropolitan Bottling vs.
Department of Treasury). The tanks were used to store and deliver the product.

Grain bins are usually exempt under industrial processing or agricultural
producing. This is covered under the “Grain Elevators" section of this text.

GAS CYLINDERS

Steel cylinders used only to distribute gas (there is no mixing system inside the
tank) are taxable because no industrial processing is going on within the tanks.
However, the tanks can be purchased tax free for leasing purposes if the tanks
are rented. An industrial processor can make a claim of exemption for [P on the
rental charge of the cylinder (LR 88-16).

Tanks with a mixing system inside used to mix different gases uniformly and
remix the gas when released are exempt for industrial processing.
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Portable tanks used to store gas, etc. to repair exempt equipment or used in an
exempt area would be exempt if consumption occurred in the processing area
from the same tank.

References: LR 88-16
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STORES ACCOUNTS (NONPRODUCTION INVENTORY)

Some companies purchase nonproduction inventory or noninventory items tax
free that have an account classification as “stores” or “general supplies”. The
end use of these items usually is not known until the item is withdrawn from
“stores”. The taxpayer may be accruing tax on some of these items at the time of
withdrawal.

ltems that may be included in these accounts include small tools,
screws/fasteners, bells, gloves, maintenance supplies, etc.

The “stores” area is taxable. It is not.considered in-process storage. It is
nonprocess storage. Ultilities, shelving, equipment (including automatic retrieval
~ systems) and supplies used in this area are taxable regardless of tax status of
items withdrawn from “stores”.
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WHEN USED IN EXEMPT PRODUCTION AREAS - NO SHIPPING, RECEIVING, ETC.

10.

1.

12.

13.

14.

15.

AIR MAKE-UP UNIT (ONE)
HEATING/COOLING/VENTILATION
PURPOSES

AIR MAKE-UP UNIT TO EXHAUST
PRODUCTION FUMES

ASPIRIN OR SALT TABLETS

AUTOMATIC SPOOLING DEVICES, EVEN
THOUGH THEY HELP ELIMINATE CARPAL
TUNNEL

BALLAST FOR OVERHEAD LIGHTING
FIXTURES

BINS USED TO COLLECT RM PACKAGING
SCRAP NEXT TO PRODUCTION LINE

BLUEPRINT STORAGE CABINET

BOOKS OR MANUALS THAT CONTAIN DATA
DETAILING FORMULAS, ETC. FOR SPECIFIC
PRODUCTION REQUIREMENTS

BOOKS OR MANUALS THAT CONTAIN
GENERAL ENGINEERING, QC, ETC.
INFORMATION FOR ENGINEERING,
PRODUCTION, & QC STAFF

BROCHURES ~ OSHA MANDATED “SAFETY
IN THE WORKPLACE" BROCHURES

BROOM AND MOPS FOR CLEANING THE
FLLOCRS

CAMERAS & FILM USED INR & D TO FILM
PRODUCT

CAMERAS FOR SECURITY OR PERSONNEL
USE

CATWALKS OR PLATFORMS AROUND 1P
MACHINES (ATTACHED TO MACHINE OR
BOLTED TO FLOOR)

CLEANERS AND DEGREASERS USED TO
CLEAN |P EQUIPMENT

FOR GENERAL

REASON -~ -~
T NONPROCESSING — GENERAL AIR

CIRGULATION. REAL PROPERTY

E PERSONAL PROPERTY —
REMOVES CONTAMINATED AIR

T FIRST AID, SAFETY

E PART OF THE MACHINERY,
ENABLES CONTINUED
PRODUCTION

T REAL PROPERTY

E SCRAP REMOVAL EXEMPT BY
STATUTE

T NONPRODUCTION STORAGE

£ INDUSTRIAL PROCESSING

T TRAINING RELATED

T SAFETY AND TRAINING RELATED

T REAL PROPERTY MAINTENANCE

£ R & D EXEMPT BY STATUTE

T PLANT SECURITY, PERSONNEL

E PERSONAL PROPERTY, MACHINE
MAINTENANCE, NECESSARY FOR
CONTINUED PRODUCTION

E MACHINE MAINTENANCE
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18. CLEANING TISSUE FOR SAFETY GLASSES T EMPLOYEE CONVENIENCE

17. COMPUTER USED TO MONITOR E PRODUCTION CONTROL,
PRODUCTION CONTROL SCHEDULING EXEMPT PER

STATUTE

18. COMPUTER USED IN ENGINEERING DEPT. T ADMINISTRATIVE, OFFICE
FOR ADMINISTRATIVE PURPOSES EQUIPMENT

19. CONTAINERS FOR THE STORAGE OF WORK- E IN-PROCESS STORAGE EXEMPT
IN-PROCESS MATERIALS PER STATUTE

20. COPY MACHINE USED IN ENGINEERING FOR E DEVELOPMENT, ENGINEERING
DEVELOPMENT OF PRODUCT EXEMPT PER STATUTE

21. COPY MACHINE USED TO EXCLUSIVELY E EQUIPMENT USED FOR
REPRODUCE DRAFTING DOCUMENTS PRODUCTION DESIGN

22. COVERALLS, UNIFORMS, APRONS, ETC. FOR T EMPLOYEE CONVENIENCE
GENERAL ATTIRE PURPOSES

23, COVERALLS, UNIFORMS, APRONS, ETC. FOR E PRODUCT PROTECTION
SANITATION PURPOSES iN FOOD
PROCESSING PLANTS

24. COVERALLS, UNIFORMS, APRONS, ETC. TO T EMPLOYEE CONVENIENCE
PROTECT EMPLOYEE CLOTHING

25. COVERALLS, UNIFORMS, APRONS, ETC. TO E INDUSTRIAL PROCESSING
PROTECT THE BODY

26. DESK & CHAIR IN ENGINEERING DEPT. T OFFICE FURNITURE

27. DESK OR MODULAR FURNITURE USED TO T OFFICE FURNITURE
HOLD COMPUTER THAT IS USED FOR IP

28. DRAFTING TABLE & CHAIR IN ENGINEERING E INDUSTRIAL PROCESSING

29, DUST OR FUME RESPIRATOR E INDUSTRIAL PROCESSING

| 30. E-MAIL/INTERNET SOFTWARE FOR T COMMUNICATION

COMMUNICATIONS BETWEEN PRODUCTION
DEPARTMENTS

31. EAR PLUGS E INDUSTRIAL PROCESSING

32. EMERGENCY BACK-UP GENERATOR FOR T REAL PROPERTY — FUNCTION OF
GENERAL BUILDING THE BUILDING

33 EMERGENCY BACK-UP GENERATOR FOR E INDUSTRIAL PROCESSING
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(TTEM | DESCF [ TAX [REASON  °

LT e CIUSTATUS | v w0
SPECIFIC IP MACHINERY

34. EYE WASH AND HAND WASHING STATIONS T REAL PROPERTY - FIRST AID

35. FANS — PORTABLE UNITS T EMPLOYEE COMFORT

36. FAX MACHINE USED TO TRANSMIT T COMMUNICATION DEVICE, LR 86-
PRODUCTION RUN DOCUMENTS BETWEEN 12
AREAS

37. FINGER TIP PADS E INDUSTRIAL PROCESSING

38. FIRE EXTINGUISHERS AND FIRE HOSES T GENERAL BUILDING — SAFETY
ATTACHED TO THE WALL

39. FIRE EXTINGUISHERS AND FIRE HOSES E PART OF IP EQUIPMENT
ATTACHED TO A PRODUCTION MACHINE

40, FIRST AID SUPPLIES (BANDAGES, T FIRST AID, HOSPITAL PER
OINTMENTS, ETC.), PLANT HOSPITAL STATUTE
SUPPLIES & EQUIPMENT

41, FLASHLIGHTS USED BY PRODUCTION E EXEMPT MACHINE MAINTENANCE
EQUIPMENT SERVICE WORKERS

42, FLOOR MARKINGS (PAINT OR TAFE) T SAFETY — REAL PROPERTY

MAINTENANCE

43, FLLOOR MATS (TO STAND ON WHEN T EMPLOYEE COMFORT
WORKING AT A MACHINE) FOR WORKER
COMFORT

44, FLOOR MATS (TO STAND ON WHEN E INDUSTRIAL PROCESSING
WORKING ) TO AVOID ELECTROCUTION

45, FLOOR OiL ABSORBENT (OIL DRY) FOR T BUILDING MAINTENANCE
CLEANING FLLOORS

46. FLOOR OIL ABSORBENT (OIL DRY) FOR T BUILDING MAINTENANCE
SPILLS ON FLOOR AROUND SPECIFIC IP
MACHINES

[ 47. FLOOR OIL ABSORBENT (OIL DRY) PLACED E WASTE REMOVAL, LR 87-43

IN A CONTAINER ON OR UNDER A MACHINE
TO CATCH OIL THAT SPILLS FROM THE
MACHINE

48, FLOOR SWEEPER TO CLEAN UP AROUND T BUILDING MAINTENANCE
MACHINES

49. FOREMAN'S DESK, CHAIR, FILE CABINET, T GENERAL OFFICE FURNITURE
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] TAX IREASON = . 7.
v e | STATUS | - e
ETC.
50. | FORMS FOR SCHEDULING EMPLOYEES T ADMINISTRATIVE FUNCTION
WORK HOURS
51. | FORMS FOR SCHEDULING PRODUCTION E PRODUCTION SCHEDULING
K(RUNSII
52. | FORMS USED FOR COST CONTROL T ADMINISTRATIVE & ACCOUNTING
PURPOSES
53. | GLOVES (COTTON, CANVAS, OR RUBBER) E PRODUCT AND/OR EMPLOYEE
PROTECTION, LR 88-18
54. | GOLF CART (USED AS A PERSONNEL T EMPLOYEE COMFORT
CARRIER)
55. | GUARD RAIL AROUND IP MACHINE T SAFETY
56. | GUARD RAIL ATTACHED TO IP MACHINE E PART OF IP EQUIPMENT
57. | HAIR NETS (FOR SANITATION PURPOSES) IN E PRODUCT PROTECTION
FOOD PROCESSING PLANTS
58. | HAND SOAP OR CREAM T EMPLOYEE CONVENIENCE
59. | HARD HAT OR HELMETS WORN BY E INDUSTRIAL PROCESSING
ASSEMBLY LINE WORKERS
60. | HEADBANDS OR SWEATBANDS WORN BY T EMPLOYEE COMFORT
ASSEMBLY LINE WORKERS (PRODUCT
INTEGRITY NOT IN JEOPARDY)
61. | HEIGHT-ADJUSTABLE PLATFORMS E INDUSTRIAL PROCESSING
62. | LAB COATS WORN BY QUALITY CONTROL T EMPLOYEE CONVENIENCE
LAB TECHNICIANS (PROTECTS CLOTHES)
63. | LADDER FOR PRODUCTION MACHINERY E MAINTENANCE OF EXEMPT
REPAIR MACHINERY
64. | LIGHT FIXTURES ATTACHED TO THE T REAL PROPERTY
CEILING
65. | LIGHTS (FLUORESCENT LAMPS) FOR E LAMPS & ELECTRICITY EXEMPT IN
CEILING FIXTURES IP AREAS
66. | LITERATURE (PROMOTIONAL) AND PARTS T SERVES A MARKETING OR
ORDER FORMS THAT GO WITH THE PROMOTIONAL PURPOSE
PRODUCT
67. | LOUD SPEAKER SYSTEMS T ADMINISTRATIVE & PERSONNEL

Michigan Department of Treasury — Revenue Technical Tax Training
Sales and Use Tax: The Industrial Processing Exemption

July 2002

354b

TREAS000744

Nd ¥T:62% 6T02/LT/. OSN Ad AIAIFD03Y



Reveriué Technical Tax Training

| CTAX'- | REASON “ - - .
FLUCSTATUS o it e

68. MANUALS FOR OPERATING THE T TRAINING MATERIAL
TAXPAYER'S NEW PRESS (PURCHASED
SEPARATELY, NOT REPLACEMENT
MANUALS)

69. MANUALS OR INSTRUCTION —~ INSTALLATION E FOR RESALE, REQUIRED PART OF
OR ASSEMBLY INSTRUCTION THAT GO WITH PRODUCT SOLD
THE PRODUCT

70. RAGS FOR REMOVING OIL FROM E MACHINE MAINTENANCE
PRODUCTION MACHINERY

71. RAGS TO RID OIL FROM WORKER'S HANDS T EMPLOYEE CONVENIENCE
(PRODUCT INTEGRITY NOT IN JEOPARDY)

72. REFRIGERATORS IN QC DEPARTMENT TO T NONPROCESS STORAGE
STORE RM TESTING COMPOUNDS

73. SAFETY GLASSES — NONPRESCRIPTION E EMPLOYEE PROTECTION

' 74. SAFETY GLASSES ~ PRESCRIPTION E EXEMPT BY STATUTE

75. SAFETY SHOES ONLY WORN IN IP AREA E EMPLOYEE PROTECTION
(PROVIDED FREE BY EMPLOYER)

76. SAFETY SHOES WORN IN IP AREA TO T EMPLOYEE IS NOT AN
PERFORM IP FUNCTIONS FOR OR ON INDUSTRIAL PROCESSOR
BEHALF OF AN INDUSTRIAL PROCESSOR
PRIOR TO 3/31/89, PURCHASED BY
EMPLOYEE

77. SAFETY SHOES WORN IN IP AREA TO E PER STATUTE, SINCE THEY ARE
PERFORM IP FUNCTIONS FOR OR ON PERFORMING IP FUNCTIONS FOR
BEHALF OF AN INDUSTRIAL PROCESSOR AN INDUSTRIAL PROCESSOR
AFTER 3/30/99, PURCHASED BY EMPLOYEE

78. SHELVING FOR THE TOOL CRIB T NONPROCESS STORAGE

79. SHELVING IN QUALITY CONTROL T NONPROCESS STORAGE
DEPARTMENT TO STORE RAW MATERIALS

80. SHRINK WRAP MATERIAL E RESALE PER RULE 18

81. SIGNS — OSHA REQUIRED SIGNS ATTACHED T SAFETY, NOT A TRUE PART OF
TO PRODUCTION MACHINERY EXEMPT MACHINERY

82, SIGNS -- OSHA REQUIRED SIGNS T SAFETY, NONPRODUCTION
ATTACHED TO THE WALL
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83.
84,
5.

86.

87.

88.

89.

90.

91.
92.
93.

94.
95.

96.
97.

98.

SPACE HEATERS
STOOL (FOR THE EMPLOYEE TO SIT AT

WHILE OPERATING PRODUGTION
EQUIPMENT)

TABLE NEXT TO MACHINE TO HOLD TOOLS
FOR MAKING MACHINE ADJUSTMENTS

TAGS (OK TO USE} IN QUALITY CONTROL

TAGS USED FOR RAW MATERIAL OR
FINISHED GOODS INVENTORY PURPOSES

TAGS USED TO INDICATE THE
PERFORMANCE OF A QUALITY CONTROL
FUNCTION

TANKS (SOFT DRINK MIX CANISTERS)

TELEPHONES AT PRINTING FACILITY USED
SOLELY TO INSTRUCT PERSONNEL OF
MACHINERY TO IMMEDIATELY START OR
STOP PRODUCTION

TELEPHONES USED FOR COMMUNICATION
BETWEEN VARIOUS PRODUCTION DEPTS.

TOOL AND DIE RACKS ATTACHED TO A
MACHINE

TOOL AND DIE RACKS IN A SEPARATE
STORAGE AREA

TOOL AND DIE RACKS MOUNTED ON A WALL
TOOL AND DIE RACKS NEXT TO A MACHINE

TOOL BOXES (THE PORTABLE TYPE FOR
PRODUCTION MACHINE REPAIR WORKERS)

TOOL POUCHES FOR MACHINE REPAIR
WORKERS

TOOLS PURCHASED BY EMPLOYEES TO
PERFORM IP FUNCTIONS FOR OR ON
BEHALF OF AN INDUSTRIAL PROCESSOR
PRIOR TO 3/31/99

TRERSO

T EMPLOYEE GOMFORT

T EMPLOYEE COMFORT

E MACHINE MAINTENANCE

E QUALITY CONTROL EXEMPT BY
STATUTE

T | SHIPPING & RECEIVING TAXABLE
BY STATUTE

E | QUALITY CONTROL EXEMPT BY
STATUTE

T NONPROCESS STORAGE

T | COMMUNICATION DEVICE

T | COMMUNICATION DEVICE

E PART OF MACHINE

T | STORAGE FUNCTION

T STORAGE FUNCTION

T STORAGE FUNCTION

E MACHINE MAINTENANGE FOR IP
EQUIPMENT

E MACHINE MAINTENANGE FOR P
EQUIPMENT

T EMPLOYEES ARE NOT AN
INDUSTRIAL PROCESSOR
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| sTatus

AR

99,

100.

101.

102.

103.

104.

105.

106.

107.

108.

TOOLS PURCHASED BY EMPLOYEES TO
PERFORM IP FUNCTIONS FOR OR ON
BEHALF OF AN INDUSTRIAL PROCESSOR
AFTER 3/30/99

TRADE BOOKS OR MAGAZINES FOR

ENGINEERING OR OTHER PRODUCTION
DEPARTMENTS

TRAINING MATERIALS

TV, VCR, VCR TAPES USED FOR SECURITY
OR TRAINING

TV, VCR, VCR TAPES USED TO VIEW
PRODUCT DESIGN,R& D

WARRANTY CERTIFICATES THAT GO WITH
THE MANUFACTURED PRODUCT

WARRANTY REGISTRATION CARD TO BE
RETURNED TO THE MANUFACTURER

WASTE BINS FOR PRODUCTION SCRAP
WRIST BRACE TO ASSIST N LIFTING HEAVY
PRODUCTION MATERIALS

WRIST BRACE TO PREVENT CARPAL
TUNNEL SYNDROME

E

PER STATUTE, SINCE THEY ARE
PERFORMING I[P FUNCTIONS FOR
AN INDUSTRIAL PROCESSOR

TRAINING MATERIAL (MAY
QUALIFY FOR EXEMPTION UNDER
RULE 53)

MATERIALS DO NOT CHANGE THE
FORM, COMPOSITION,
CHARACTER, ETC. LR 87-30

TRAINING, PERSONNEL, PLANT
SECURITY

EXPERIMENTAL, DEVELOPMENT,
DESIGN, ETC.

REQUIRED PART OF PRODUCT
SOLD

ADMINISTRATIVE FUNCTION
SCRAP REMOVAL EXEMPT BY
STATUTE

EMPLOYEE PROTECTION

EMPLOYEE COMFORT, SAFETY

References: MCL 205.54r

MCL 205.940
R 205.90
RAB 2000-4
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{ TRANSFERS OF FIXED ASSETS BETWEEN RELATED ENTITIES }

Transfers from parent to subsidiary, subsidiary to parent, or subsidiary to
subsidiary:

o Since two different entities exist, a transfer to a Michigan based
manufacturing firm could be taxable (if not exempt for industrial
processing or any other valid reason). [f the transferor is licensed or
required to be licensed for Michigan sales tax, the transferor is responsible
for collecting and remitting sales tax. |If the transferor is not licensed or

. required to be licensed for Michigan sales tax, the transferee is
responsible for remitting use tax.

o The tax base would be selling price on the date of transfer. This is the
value or price recorded in the purchaser’s books, often times representing
the net book value at the time of transfer.

e No credit would be allowed for tax paid by the transferring entity.

e Tax would not be due on the transfer of a business. See Section 205.94g
of the Use Tax Act for a discussion of what constitutes a “transfer of a
business” and for exceptions to the definition.

Exceptions to the above: If the item being transferred is a motor vehicle, ORV,
mobile home, aircraft, snowmobile, or watercraft, tax is due on the higher of the
transfer selling price or retail market value per the Use Tax Act [205.93(2)]. A
vehicle could be exempt if transferred in connection with the organization,
reorganization, dissolution, or partial liquidation of a business and the beneficial
ownership is not changed and Michigan tax has been previously paid.

Transfers between divisions of the same legal entity:

s As no sale has taken place, the tax base would be the original cost (not
net book value) of any fixed asset transferred from out of state to
Michigan.

o Credit would be given for any sales or use tax paid to another state or
other local jurisdiction, if proof can be shown.

e Tax would generally not be due on fransfers between Michigan based
divisions.

o The date of transfer to a Michigan division would determine whether the
transaction was within the 4-year statutory audit period, not the purchase
date.
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Transfers between plants or locations of the same division:

e As no sale has taken place, the tax base would be the original cost of any
fixed asset transferred from an out of state location to a Michigan location.

s Credit would be given for any sales or use fax paid to another state or
other local jurisdiction, if proof can be shown.

o Tax would generally not be due on transfers from one Michigan location to
another Michigan location.

e The date of transfer from an out of state location to a Michigan location
would determine whether the transaction was within the 4-year statutory
audit period, not the purchase date.

NOTE: Transfers between divisions or within divisions are generally not
supported by invoices or other documentation. It may be necessary to review
journal entries, asset location records, property apportionment worksheets, etc.
when auditing taxpayers with substantial intra-corporate transfers from out of
state to Michigan.

References: MCL 205.51(g)
Terco, Inc. vs. Michigan Department of Treasury
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UTILITIES

Manufacturers primarily use the following types of utilities:

o Electricity
¢ Gas
e Steam

Electricity, gas and steam used in nonprocessing areas are taxable. Electricity,
gas and steam used in processing functions and/or areas are exempt (see the
“Taxability of Ulility Areas” chart in this text for examples of taxable and
nontaxable areas),
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ELECTRICAL DISTRIBUTION SYSTEMS

POWER INPUT FROM
DETROIT EDISON
SUBSTATION (taxable)

PRIMARY SWITCHGEAR
(100% taxable)

4

v

SECONDARY SUBSTATION # 1 (25% taxable)
(This transformer converts from 13,800 to 480 volts)

first switchgear second switchgear
(part of substation) (part of substation)

TRANSFORNIER # |I

(100% exempt)
(converts from 48

v v v

TRANSFORMER #

(50% taxalyie)
(converts fijom 480

v

POST|PRODUCTION

PRESS PRESS PRESS
m——J #3(IPY

SHRINK WRAP

MACHINE (taxable)

NOTE: Assuming equal usage of all four machines, the secondary substation is

25% taxable.

The secondary substation and transformers can get full or partial exemption, as
they do not service the building’s general utility system.

Transformer #1 is 100% exempt, since it services industrial processing

equipment.
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Transformer # 2 is 50% taxable, since it services both an exempt industrial
processing machine and a taxable machine.
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ELECTRICAL DISTRIBUTION SYSTEMS

POWER INPUT FROM
¢ DETROIT EDISON
SUBSTATION (taxable)

PRIMARY SWITCHGEAR
(100% taxable)

\ 4

SECONDARY SUBSTATION # 2 (100% taxable)
(This transformer converts from 13,800 to 480 volts)

first switchgear second switchgear
(part of substation) (part of substation)

y
TRANSFORMER # 1 BUS DUCT (a device)
(100% taxable) (100%
exempt)

(converts from 480
volts to 220 volts)

Lo ‘

PRESS OFFICE PRESS PRESS
#1 (IP) (taxable) #2 (IP) #3(IP)

NOTE: The secondary substation and transformer are 100% taxable as they are
directly or indirectly connected with the building’s general utility system.

The bus duct is not connected with the building’s general utility system and
services exempt equipment; therefore, it is 100% exempt for industrial
processing purposes.

Equal electrical usage by the three presses and office area is assumed.
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ELECTRICAL DISTRIBUTION SYSTEMS

POWER INPUT FROM
DETROIT EDISON
SUBSTATION (taxable)

PRIMARY SWITCHGEAR
(100% taxable)

SECONDARY SUBSTATION # 3 (100% taxable)
(This transformer converts from 13,800 to 480 volfs)

first switchgear second switchgear
(part of substation) (part of substation)

BUS DUCT (a device) (33% taxable)

GllN ERAL
OFFICE
POST
AREA
PRESS SHRINKWRAP (taxable)

MACH. (taxable]

NOTE: The secondary substation is 100% taxable as it services the building’s
general utility system.

Equal usage by the two presses and the shrink wrap machine is assumed.
Therefore, the bus duct is 33-1/3% taxable. The bus duct does not service any
of the building’s general utility system; therefore, a percentage of taxability may
be applied.
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Gas:
Gas can be used for heating and to operate equipment or machinery.

Gas used for heating of processing areas is exempt. Heating of nonprocessing
areas is taxable.

We do not tax the consumption of a by-product of an industrial processing
function {e.g., excess heat from an exempt [P operation that is used to heat
taxable office space). If tangible personal property (e.g., steam tunnels, heat
ducts, blowers, etc.) is used to accommodate the use of the heat in the office,
such materials would be taxable.

Heating studies can be conducted on a square footage basis. Summer and
winter months are compared to determine gas used for heating purposes versus
processing usage and then a percentage is computed according to the taxable
exempt usage areas.

Pre-3/31/99:

If the lessor does not separately bill out the utilities to the lessee, the purchase of
the gas or electric from the supplier is taxable, since the lessor is not an industrial
processor.

Post-3/30/99:

The lessor may claim partial exemption from the utility company for the portion of
the utilities used by the lessee industrial processor to perform industrial
processing functions.

References: MCL 205.54t(4)(e) and (5)(a)
MCL 205.940(4)(e) and (5)(a)
RAB 2000-4
R 205.90 (3)(a)
LR 87-53
LR 90-16
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366b

ITEM | DESCF | TIAX
1. AISLES BETWEEN A TAXABLE AREA AND AN EXEMPT AREA 50% T
2, AISLES BETWEEN EXEMPT AREAS EXEMPT
3. AISLES BETWEEN TAXABLE AREAS TAXABLE
4, BOILER ROOM AREAS
a. One boiler TAXABLE
b. Multiple boilers % based
on use
5. DIE STORAGE AREAS TAXABLE
6. ENGINEERING AREAS EXEMPT
Note: If there is a separate building for engineering, care must be
taken to properly tax areas within the facility that do not qualify for
the industrial processing exemption (e.g., administrative areas,
payroll areas, receiving areas, etc.)
7. FOREMAN'S OFFICE TAXABLE
8. INSPECTION SUPERVISOR’S OFFICE TAXABLE
9. MACHINE SHOP REPAIR AREA (EXEMPT MACHINES) EXEMPT
10. MARKET RESEARCH AREAS TAXABLE
11. PRODUCTION AREAS DURING PERIODS OF NEW MACHINE EXEMPT
: INSTALLATION OR MACHINE REPAIR
12. PRODUCTION AREAS DURING PERIODS WHEN EXISTING TAXABLE
MACHINES ARE BEING REMOVED
13. PRODUCTION AREAS DURING PLANT VACATION CLOSURE TAXABLE
PERIODS
14, PRODUCTION AREAS DURING PRODUCTION PERIOD EXEMPT
15. PRODUCTION AREAS DURING SHIFTS WITH NO PRODUCTION TAXABLE
16. PRODUCTION AREAS IDLED BY DOWNSIZING, LOST TAXABLE
PRODUCTION, ETC.
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Sl e P CEEL e e 1 STATUS
PURCHASING DEPARTMENT AREAS TAXABLE
18. QUALITY CONTROL AREAS
a. Notin receiving area EXEMPT
b. Inreceiving area TAXABLE
19. RECEIVING AREAS FOR PURCHASED PRODUCT TAXABLE
Note: For scrap dealers & recyclers, tax the area where radiation
monitors are located, since industrial processing has not started.
See the "Scrap Dealers & Recylcers" section of this text.
20. RESEARCH AND DEVELOPMENT AREAS EXEMPT
Note: If there is a separate building for engineering, care must be
taken to properly tax areas within the facility that do not qualify for
the industrial processing exemption (e.g., administrative areas,
payroll areas, receiving areas, etc.)
21. RESTROOMS TAXABLE
22. SHIPPING AREAS TAXABLE
23. “STORES" AREAS TAXABLE
24, VENDING AREAS, BREAKROOMS, LUNCHROOMS TAXABLE
25. WAREHOUSE AREAS TAXABLE
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WASTE REMOVAL

Pre-3/31/99:;

R 205.90(5) Industrial processing includes the following activities:
(e) Disposal of production scrap and waste.

The disposal of production scrap and waste is exempt as an industrial processing
activity. Equipment used for this activity is exempt.

Production scrap and/or waste can include:

Material spoilage
Damaged material
Chips

Shavings

Sludge

Residue

Dust

Sand

Grit

Fly

Ash

Slag

e 8 ©o © % o 6 o 2 @ © o

It would also include the containers (e.g., cardboard boxes, plastic bags, drums)
that held processing materials. It does not matter at what point in the process
the waste is generated.

Examples of production waste include:

e Cardboard boxes discarded after the removal of production parts in the
raw materials inventory area.

o Cardboard boxes discarded after the removal of production parts in the
production area.

e Raw materials scrapped that have never left the raw materials inventory.

s Materials that are scrapped because they do not pass final inspection.
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This exemption would only be allowable to the industrial processor. The
exemption would be allowable for machinery, equipment and parts used to
collect the production waste. Generally, material handling and shipping costs to
dispose of production waste materials would not qualify for the exemption. Some
examples are:

e The cardboard boxes mentioned above are collected in a bin. A forklift
moves the bin to the back of the plant. The cardboard in the collection bin
is dumped into a cardboard compactor and compacted. The only item
qualifying for the industrial processing exemption is the first collection bin.
Any movement of the bin after the initial collection is taxable.

o Metal shavings from a machine process fall through a floor grate and onto
a conveyor belt that moves the shavings to a collection hopper at the end
of the production line. The conveyor belt and hopper would qualify for the
industrial processing exemption, as the items are used to collect the
production waste.

The exemption wouid not be available to a servicer providing the waste disposal
service for the industrial processor. See the “Servicers” section of this text.

Some items may be considered by-products of the industrial process. When by-
products are sold, equipment used during shipment is taxable.

Disposal of nonproduction scrap and waste would not qualify for tax exemption.
Non-production waste would include the disposal of accounting or sales records
or old production reports.

Some industries are required to neutralize or treat waste materials and/or water
for environmental or regulatory purposes prior to their disposal. The cost of the
equipment, materials, supplies and utilities used for this purpose are taxable. For
example:

e A heat treat company purchases chemicals to neutralize water
contaminated in the heat treating process. The cost of the equipment,
supplies and utilities do not qualify for the industrial processing exemption.

o A metal plating company neutralizes production chemicals and scrap prior
to disposal at a solid waste landfill. The cost of equipment and supplies to
analyze and neutralize the liquid and solid waste is taxable. However,
equipment and supplies used for these functions are exempt if materials
are treated and/or disposed of on-site.

Post-3/30/99:

MCL 205.541(3):
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Industrial processing includes the following activities:
(h) Processing of production scrap and waste up to the point it is stored for
removal from the plant of origin.

The plant of origin includes a contiguous manufacturing complex. It does not
include facilities in separate locations. For example, the entire Rouge Complex
is a plant of origin, but the Wayne and Wixom complexes are separate locations,
even though they are part of the same company and/or division.

The exemption would be allowable for machinery, equipment and parts used to
collect and move the production waste to where it is stored for final removal from
the plant of origin. This includes:

The initial collection

Any movement to the final resting point prior to removal

Any processing for further use

Any processing for sale to another if performed by a servicer or industrial
processor

For example:

o The cardboard boxes discarded after the removal of production parts
either in the raw materials inventory area or the production area are
collected in a bin. A forklift moves the bin to the back of the plant. The
collection bin is dumped into a cardboard compactor and compacted. The
exemption is allowed up to the point that the compacted cardboard is
stored for removal from the plant.

Shipping costs to dispose of production waste materials off site would not qualify
for the exemption whether incurred by the industrial processor or servicer.

The cost of the equipment, materials, supplies and utilities used to neutralize or
treat waste materials and/or water prior to their disposal are exempt up to the
point it is stored for removal from the plant of origin. If the waste is not removed
from the plant of origin, but disposed of on site, the exemption extends to that
point of disposal. Some examples are:

e A heat treat company purchases chemicals to neuiralize water
contaminated in the heat treating process. The cost of the equipment,
supplies and utilities qualify for the industrial processing exemption.

o A metal plating company neutralizes production chemicals and scrap at
the plant of origin prior to disposal off site. The cost of equipment and
supplies to analyze and neutralize the liquid and solid waste is not subject
to tax up to the point it is stored for removal from the plant site. This
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activity is also exempt for a servicer if performed at the manufacturer's
plant of origin.

e A metal plating company neutfralizes production chemicals and scrap at
the plant of origin prior to disposal on site. The cost to process the liquid
and solid waste is not subject to tax. This activity is also exempt for a
servicer if performed at the manufacturer’s plant of origin.

If, in the above metal plating example, the analyzing and neutralizing is not done
at the plant of origin, the cost of the equipment and supplies used would be
taxable to whoever performs the service.

Pre and Post 3/31/99

Pollution problems have resulted in the acquisition of elaborate facilities to
dispose of various wastes. The Sales and Use Tax Acts have been amended to
exempt anything that becomes a part of an air or water pollution control facility,
whether it is tangible personal property that may be exempt for industrial
processing or real properly. These facilities are exempt if the taxpayer obtains
the proper pollution control certificate through the State Tax Commission.

CAUTION: The air and water pollution control certificates issued by the State
Tax Commission have an itemization of applicable equipment and a stated dollar
amount being exempted. The final cost of material in the pollution control facility
may exceed this amount. Amounts exceeding this limitation are subject to tax.
Replacement equipment and repair parts acquired in subsequent years may be
taxable items if their additional costs would cause the project to exceed the
stated exempt value in the original exemption certificate. The utility costs
-associated with the operation of these facilities do not qualify for the exemption
given to the facilities.

Real property construction contracts involving municipally owned waste water
treatment plants are taxable to the contractor. Governmental units are not able
to obtain water or air pollution control certificates, this exemption is for private
industry only. However, tangible personal property used in municipally owned
waste water treatment plants would qualify for the governmental exemption.

ENVIRONMENTAL CLEAN UP

Tangible personal property purchased by or sold to an industrial processor used
to clean up toxic spills or other environmental contaminates may qualify for
exemption under the waste removal provisions of MCL 205.54{(3)(h). If the clean
up is required due to contamination by in-process materials or supplies, then the
exemption would apply. The exemption would not apply if the contamination is
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caused by raw materials or finished goods generating the need for the
environmental clean up.

Many items are purchased by industry to protect the environment from potential
environmental hazards. Purchases used for this purpose are taxable. For
example, a pit liner used for a containment area by an oil producing company to
protect ground water in the event of an oil spill would be taxable.
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The exemption would not apply to equipment used by a servicer doing the
environmental clean up for the industrial processor.

References: MCL 205.541(3)(h)
MCL 205.94s
R 205.137
RAB 90-2
RAB 2000-4, Examples 12 & 15
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Rouge Steel Co. v. Michigan Dept. of Treasury, 2009 WL 6317465 (2009) Rouge Steel Co

2009 WL 6317465 (Mich. Tax Tribunal)
Michigan Tax Tribunal
State of Michigan

ROUGE STEEL COMPANY, PETITIONER
V.
MICHIGAN DEPARTMENT OF TREASURY, RESPONDENT

MTT Docket No. 315388
November 30, 2009

ORDER GRANTING PETITIONER'S MOTION FOR SUMMARY DISPOSITION

FINAL OPINION AND JUDGMENT

SUMMARY

*1 Petitioner is appealing Respondent's denial of the industrial processing exemption provided under the use tax statute.
Petitioner contends that a material handling conveyor system is used 100% in its industrial process of steel manufacturing
and therefore not taxable. Respondent's position is that a portion of the conveyor system is used before the actual
industrial process begins. Respondent believes that the exemption did not apply to 31% of the conveyor because the
raw materials were not changed, modified or altered until they reached the weigh hoppers, thus beginning the industrial
process. The Tribunal disagrees with Respondent and finds that the industrial processing exemption applies to the entire
conveyor system.

I. INTRODUCTION

Petitioner, Rouge Steel Company, is appealing a Decision and Order of Determination, issued by Respondent, Michigan
Department of Treasury, on February 11, 2005. Petitioner was audited for sales and use tax for the periods August 1, 1996
through September 30, 2001. Respondent determined that certain machinery and equipment purchased by Petitioner was
partially subject to use tax as it did not qualify for the industrial processing exemption applicable through the Michigan
Use Tax Act. Respondent issued a Notice of Intent to Assess on March 13, 2002, for a tax deficiency of $140,037
plus interest. Petitioner's representative requested an informal conference before a Hearing Officer of the Department
of Treasury to protest the assessment, which was held on March 24, 2004. The Hearing Officer recommended, and
Respondent concurred, that the Intent to Assess be upheld. The Decision and Order of Determination was issued,
establishing that a deficiency for use tax in the amount of $140,037 plus statutory interest be assessed on Petitioner.
On May 31, 2005, Petitioner submitted to this Tribunal a Petition contesting Respondent's Decision and Order of

Determination, claiming it was “erroneous in fact and in law.” ! Petitioner stated that “[blased on the facts presented to

Respondent's hearing referee, Respondent should have determined that the conveyor system forming the subject matter

of this proceeding is 100% exempt as industrial processing property.” 2

On April 6, 2007, the parties submitted a Joint Stipulation of Facts upon which they intended the Tribunal decide
subsequent cross-motions for summary disposition, and on May 11, 2007, Petitioner filed a motion requesting the
Tribunal grant summary disposition in its favor, pursuant to MCR 2.116(A)(1) and (C)(10). Respondent filed a response

in opposition to Petitioner's Motion on May 25, 2007. 3
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II. STIPULATED FINDINGS OF FACT

The parties stipulated to the following findings of fact and the Tribunal finds:
1. Petitioner, Rouge Steel Company, now in bankruptcy, was at the time of the events giving rise to this case engaged
in the manufacture of steel at a facility in Dearborn, Michigan.

*2 2. Respondent completed a sales and use tax audit of Petitioner for the tax period August 1996 through September
2001.

3. As a result of the audit, Respondent assessed Petitioner a use tax deficiency in the amount of $140,037.00 plus interest
(Final Assessment No. K999440).

4. The use tax was assessed by Respondent with respect to certain purchases of equipment by Petitioner under the
Michigan Use Tax Act as in effect prior to March 31, 1999, MCL 205.94(g)(1). Respondent did not assess Petitioner a
deficiency with respect to any expenditures made after March 30, 1999, the effective date of amendments made to the
Use Tax Act by 1999 PA 117.

5. Petitioner contends that the purchases in question are entirely exempt from use tax pursuant to the exemption for
industrial processing, MCL 205.94(g)(i); 1979 AC, 205.90 [Rule 40]. Respondent's auditor determined, and Respondent
contends herein, that 31% of such purchases are subject to use tax.

6. Petitioner was at all relevant times an “industrial processor” for purposes of the Michigan Use Tax Act.

7. The purchases in question relate specifically to a conveyor system used by Petitioner in relation to the production
of liquid iron.

8. The process of manufacturing steel begins with the production of liquid iron. Iron is produced in a blast furnace. At
the time at issue, Petitioner had two operating blast furnaces, designated “B” and “C.”

9. The basic raw materials for the production of liquid iron are iron ore, limestone, and coke. These raw materials,
sometimes with the addition of iron or steel scrap, are “charged” into the blast furnace in specified, measured quantities.
The charge is then essentially “cooked” in the blast furnace at high temperatures that cause these materials to undergo
changes in chemical composition that produce liquid iron and a scrap material called slag.

10. Iron ore pellets are brought to the manufacturing site in massive quantities by self-unloading ore boats. The pellets
are then transferred from the boats to storage piles adjacent to the boat basin.

11. When it becomes necessary to charge a blast furnace, pellets are removed downward from the storage piles by a
vibrating hopper onto one of four relatively short hopper conveyors ... and are then in turn discharged onto a long
conveyor that runs the length of the pellet storage yard ....

12. The long conveyor in turn discharges the pellets onto an inclined conveyor ... that carries the pellets to the top of a
five-story structure known as the stockhouse.

13. Upon reaching the top of the inclined conveyor which is inside the stockhouse, the pellets are discharged onto a
reversing (or shuttle) conveyor ... which feeds the pellets into one of four pellet bins. In passing through the bins, the
pellets are screened to remove undesirable materials.
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14. Once having been screened, the pellets are deposited from the pellet bins into one of ten weigh hoppers, five for B
blast furnace and five for C blast furnace. The weigh hoppers determine on a continuous basis the precise amount of
pellets needed to produce the appropriate chemical composition of the resulting liquid iron.

*3 15. After being weighed, the pellets are discharged from the weigh hoppers and transported by a series of additional
conveyors ... to the tops of the respective blast furnaces, where they are then charged into the furnaces.

16. Respondent's auditor determined that the equipment purchases for all elements of the conveyor system up to and
including the reversing (shuttle) conveyors were taxable. The auditor determined that the pellet bins and all other
elements of the conveyor system subsequently described were exempt as part of industrial processing.

17. Once the process described in Paragraphs 11 through 15 is set in motion by the initial movement of the pellets from
the storage piles onto the hopper conveyors, the process of moving the pellets to the blast furnaces is a continuous process
that does not stop while the blast furnaces are in operation.

18. Substantially similar but shorter and more direct processes are used to transport coke ..., scrap ..., and limestone ...
from their respective storage areas into and through the stockhouse and thereafter to the blast furnaces.

III. PETITIONER'S CONTENTIONS

Petitioner contends that “Respondent's use tax assessment in this case arbitrarily and illogically bifurcates an integrated,

continuous conveyor system used to transport raw materials from storage to the blast furnaces.” 4 Petitioner questions
“how Respondent [can] justify assessing use tax on any portion of an integrated production material handling system on

the basis that the expenditures were made prior to March 31, 1999.” > Petitioner argues that its conveyor system is exempt
from use tax under the industrial processing exemption because it begins at the point where the raw materials leave the
storage area and begin the journey to transformation, alteration, or modification, per stated in repealed MCL 205.94(g)
(1). Petitioner further contends that this process is considered production material handling and it is “unquestionable

that the industrial processing exemption applies to production material handling ....” 6

Petitioner first looks to the relevant statute, MCL 205.94, promulgating the exemption. Petitioner points out that the
legislature granted the exemption to an “industrial processor,” which it defined as “one who transforms, alters, or
modifies tangible personal property by changing [its] form, composition or character.” Petitioner further states that
“there is nothing in the statute to suggest that the scope of industrial processing is limited solely to those specific activities.

Indeed, the only activities the statute explicitly excludes from industrial processing (relevant to this case) are ‘the receipt

and storage of raw materials.” 7

Petitioner notes that the Legislature amended the law in 1999 after “possibly realizing that the self-referencing definition
of the exemption as applying to property ‘sold to an industrial processor for use ... in industrial processing’ was not
particularly clear. As clarified, the exemption under MCL 205.940 contains a definition of ‘industrial processing’ which
includes the following:

*4 (3) Industrial processing includes the following activities:

% %k 3k
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(j) Production material handling.” 8

Petitioner further observes that this “definition comports with Respondent's long-standing interpretation of the
exemption in Sales and Use Tax Rule 40, 1979 ACR 205.90, which since at least 1979 has contained the following identical
illustration:

(5) Industrial processing includes the following activities:

k sk sk

(2) Production material handling.””

Petitioner then appropriately asks “why is the old law not the same as the new law, particularly when Respondent's own

Rule 40 interprets the old the same as the new?” 10

Petitioner contends that the process is a continuous one of uninterrupted transportation of raw materials from storage
to the blast furnaces. The entire process is integral and seamless. Nevertheless, Respondent chose to exempt from use
tax only that portion of the process that begins with the accumulation of the raw materials in the pellet bins and ends
with the deposit of the materials in the blast furnaces. “There is no rational, principled explanation for this arbitrary

dividing up of the process.” 1

Petitioner cites Milford Redi-Mix Company v Department of Treasury, (Docket No. 149458, 3/17/1994), because it has
reasonably comparable facts and on those comparable facts the Tribunal found the petitioner exempt from sales and
use tax under the “industrial processing exemption.” In Milford, Petitioner purchased and installed a conveyor system
to move raw materials from one location to another. The Tribunal found that “the ‘industrial process' on these facts
commences upon delivery of materials to the drive-over hopper, at which point the materials may be required to be
‘conditioned’ ... prior to transportation up the conveyor to the staging/collection hopper.” Petitioner contends that “[t]he
Tribunal correctly recognized ... that the process of moving the materials has nothing to do with storing them .... Rather,
the Tribunal correctly observed the distinction between ‘storage’ and ‘not storage,” holding that the latter constituted

part of industrial processing.” 12

Petitioner also cited White Consolidated Industries, Inc v Department of Treasury, unpublished opinion per curiam of the
Court of Appeals, issued April 15, 2003 (Docket No. 238096). This case involved the issue of whether certain containers
used by the taxpayer for transporting parts to and through its plant were taxable under use tax statutes. The Court of
Appeals found that the industrial processing exemption applied because the containers were not used solely for receipt
and storage. The court found that since the containers were used to transport parts along the assembly line, as well as
used for receipt and storage, the “... fact that the containers are used for activities that are not subject to the exemption
does not keep them from being exempt for other activities.”

IV. RESPONDENT'S CONTENTIONS
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*5 Respondent contends that the applicable statute does not identify the point at which industrial processing begins or
ends. Respondent further contends that prior to the effective date of the amendment to the statute “it was incumbent

upon the Department to determine where industrial processing began and ended.” 13 Although Respondent concedes
that Petitioner is correct that Rule 40 provides examples of activities that do or do not qualify for industrial processing,
the rule also provides that the “use sought to be exempted must change the form, composition, quality, combination, or

character of the property to fall within the exemption.” 14

Respondent maintains that its auditor determined that the form, composition, quality, combination, or character of
the property was not changed, modified, or altered until the property reached the weigh hoppers, where undesirable
materials are screened out of the raw materials that will continue through the industrial process. Respondent refers to a
“Department policy,” which the auditor applied “consistent[ly]” when “extend[ing] the exemption back from ... where

she determined that industrial processing had begun.” 15 This resulted in the pellet bins prior to the weigh hopper being
exempted and the conveyor system before the weigh hoppers was not exempt from use tax.

Respondent distinguishes White Consolidated Industries from the current appeal because in White Consolidated Industries
the Department of Treasury argued the taxpayer did not qualify for the exemption because the taxpayer was using the
property atissue for concurrent taxable and exempt uses. In this case, Respondent agreed that a portion of Petitioner's use

of the conveyor system qualifies for the exemption and claims that its determination is consistent with White Consolidated

Industries. '

Respondent looks to Beckman Production Services Inc v Dep't of Treasury, 202 Mich App 342; 508 NW2d 178 (1993),
in which the Michigan Court of Appeals determined that the taxpayer must prove that a property's use fits within the
statutory definition of industrial processing. Prior to the Beckman case, the courts held that a taxpayer was entitled to
the industrial processing exemption if the use at issue was essential to the industrial process. The Beckman Court rejected
the old standard, stating:

[I]t is no longer pertinent that plaintiff can prove that its services are essential to the industrial process of its customers.

Rather plaintiff must prove that its services transform, alter, or modify the property so as to place it in a different form,

composition, or character. 17

Based on this, Respondent believes that in order for Petitioner's “conveyor system to be exempt from the use tax
under the industrial processing exemption, it must transform, alter, or modify the form, composition, or character
of the materials it carries.” '8 Respondent's auditor determined that industrial processing began with the screening
and weighing of raw materials in the weigh hoppers. “The conveyors at issue do not transform, alter, or modify the
form, composition, or character of the raw materials — they merely transport the materials from the stockhouse to

the weigh hoppers.” 19 Respondent contends that this use does not fall within the industrial processing exemption and
consequently, the conveyor system at issue is not 100% exempt.

V. APPLICABLE LAW
*6 Petitioner moves for summary disposition pursuant to MCR 2.116(A)(1). Under subsection (A)(1), “[t]he parties
to a civil action may submit an agreed-upon stipulation of facts to the court.” MCR 2.116(A)(2) provides that “[i]f the

parties have stipulated to facts sufficient to enable the court to render judgment in the action, the court shall do so.”

Petitioner moves for summary disposition pursuant to MCR 2.116(C)(10). Under subsection (C)(10), a motion for
summary disposition will be granted if the documentary evidence demonstrates that there is no genuine issue of material
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fact, and the moving party is entitled to judgment as a matter of law. Smith v Globe Life Insurance, 460 Mich 446, 454-455;
597 NW2d 28 (1999). In the event, however, it is determined that an asserted claim can be supported by evidence at
trial, a motion under subsection (C)(10) will be denied. Arbelius v Poletti, 188 Mich App 14; 469 NW2d 436 (1991). If it
appears to the court that the opposing party, rather than the moving party is entitled to judgment, the court may render
judgment in favor of the opposing party. Washburn v Michailoff, 240 Mich App 669; 613 NW2d 405 (2000). (citing MCR
2.116(I)(2))

The Michigan Supreme Court has established that a court must consider affidavits, pleadings, depositions, admissions,
and documentary evidence filed by the parties in the light most favorable to the non-moving party. Quinto v Cross &
Peters Co, 451 Mich 358, 362-63; 547 NW2d 314 (1996) (citing MCR 2.116(G)(5)). The moving party bears the initial
burden of supporting his position by presenting his documentary evidence for the court to consider. Neubacher v Globe
Furniture Rentals, 205 Mich App 418, 420; 522 NW2d 335 (1994). The burden then shifts to the opposing party to

establish that a genuine issue of disputed fact exists. >0 Where the burden of proof at trial on a dispositive issue rests on
a nonmoving party, the nonmoving party may not rely on mere allegations or denials in pleadings, but must go beyond
the pleadings to set forth specific facts showing that a genuine issue of material fact exists. McCart v J Walter Thompson,
437 Mich 109, 115; 469 NW2d 284 (1991). If the opposing party fails to present documentary evidence establishing the
existence of a material factual dispute, the motion is properly granted. McCormic v Auto Club Ins Ass'n, 202 Mich App
233, 237; 507 NW2d 741 (1992).

VI. CONCLUSIONS OF LAW

The Tribunal has carefully considered Petitioner's Motion under MCR 2.116(A)(1) and (C)(10), and finds that granting
this motion is warranted, based on the pleadings, stipulation of facts and other documentary evidence filed with the
Tribunal. Petitioner has proven that there is no genuine issue in respect to any material fact. MCR 2.116(C)(10). The
Tribunal finds that the parties have submitted a stipulation of facts sufficient to justify judgment favoring Petitioner.

*7 1If the language of a statute is clear and unambiguous, the plain meaning of the statute reflects the legislative intent
and judicial construction is not permitted. Turner v Auto Club Ins Ass'n, 448 Mich 22, 27; 528 NW2d 681 (1995). Only
where the statutory language is ambiguous may a court properly go beyond the words of the statute to ascertain legislative
intent. Luttrell v Dep't of Corrections, 421 Mich 93; 365 NW2d 74 (1984). Here MCL 205.94(g)(i) is the applicable statute

for the tax years at question. ’I'mcL 205.94(g)(1) states in pertinent part:

The tax levied does not apply to the following:

skeskeosk

(g) Property sold to the following:

(1) An industrial processor for use or consumption in industrial processing. Property used or consumed in industrial
processing does not include tangible personal property permanently affixed and becoming a structural part of real estate;
office furniture, office supplies, and administrative office equipment; or vehicles licensed and titled for use on public
highways other than a specially designed vehicle, together with parts, used to mix and agitate materials added at a plant or
jobsite in the concrete manufacturing process. Industrial processing does not include receipt and storage of raw materials
purchased or extracted by the user or consumer, or the preparation of food and beverages by a retailer for retail sale. As
used in this subdivision, ““industrial processor” means a person who transforms, alters, or modifies tangible personal
property by changing the form, composition, or character of the property for ultimate sale at retail or sale to another

industrial processor to be further processed for ultimate sale at retail.
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The statute specifically states that industrial processing “does not include receipt and storage of raw materials purchased
or extracted by the user or consumer.” Equipment used in the receipt and storage of Petitioner's property is not at
question in this appeal. Rather, the portion of the conveyor system in question transports raw material pellets from
storage piles to a long conveyor that runs the length of the storage yard, up a five-story incline to the stockhouse and
ultimately to one of four pellet bins where the pellets are screened to remove undesirable materials. The pellets are then
fed into blast furnaces along with other materials in precise amounts, after which the industrial process will produce the
liquid iron end-product.

The statute unambiguously states that an “‘industrial processor’ means a person who transforms, alters, or modifies
tangible personal property by changing the form, composition, or character of the property for ultimate sale at retail or
sale to another industrial processor to be further processed for ultimate sale at retail.” What is ambiguous is whether
the use of equipment for “production material handling” falls under the exemption. The Tribunal recognizes that MCL
205.940 now contains a definition of industrial processing that clearly includes production material handling. The
Tribunal must determine whether the Legislature amended the statute to clarify its intent or to expand the statute to
include something not previously intended.

*8 Prior to March 31, 1999, the statute was ambiguous; however, Respondent's own rule 40 was not. Respondent
promulgated and applied this rule since 1979. For Respondent to subsequently claim that production material handling
equipment is exempt ONLY when the equipment transforms, alters or modifies raw materials is not consistent with its
own rule. Specifically, Rule 40 states “Industrial processing includes ... [pJroduction material handling.” The Legislature
amended the statute to be identical to this rule thus apparently intending to clarify the law to reflect exactly how
Respondent had been interpreting the statute since 1979.

The parties have stipulated that there is a continuous process and Petitioner contends that the process is not interrupted
by the act of screening and weighing of pellets upon reaching the weigh hoppers. Once the raw material pellets are
dispersed to the conveyor, movement does not stop until after the material has moved through the entire system,
ultimately entering the blast furnace and becoming liquid steel. There is no testimony or evidence to indicate that pellets
are left to rest on the conveyor system at the end of a shift or production period. Rather, there is one uninterrupted
transportation of materials from storage to blast furnace, integral and seamless.

A finding made by the Hearing Officer in her Informal Conference Recommendation that holds significant relevance
is that “[t]he process is a ‘just-in-time’ process and there is no storage or backlog once the pellet selection is made. The
pellet selection is made at the site of the storage, the computer calls for the necessary mixture of pellets, and that same

amount is then transported to the stockhouse for mixing at the hopper stage.” %2 The Hearing Officer further noted that
the “... raw material, iron pellets, is stored in four outdoor storage pits. There are two different types of pellets: there
are three pits containing flux pellets and one bunker with acid pellets. These pellets are taken from the pits via a hopper
that drops them onto an underground conveyor that transports the pellets above ground and deposits them onto a long
conveyor. The amount and mixture from the four pits is computer controlled. The computer directs how many pellets
from each of the four bunkers are deposited onto the long conveyor system. The two different pellets are not mixed

at that stage, rather mixing occurs at the stockhouse ....” 23 Clearly, a change to the composition of the raw materials
commences when the pellet selection is made by a computer that determines the amount of pellets to be moved to the
conveyor for a continuous journey through the process of becoming liquid steel.

The Tribunal further finds that its decision in Milford Redi-Mix Company, supra, supports Petitioner's contention. The

facts of Milford parallel the facts of this case. 24 Specifically, in Milford, the operation at question was the transportation
of raw materials on a conveyor system to a drive-over hopper and then on to a staging/collection hopper. The Tribunal
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determined that this stage of the processing was exempt under the industrial processing exemption because the conveyor
is not part of the storage process, but rather part of the industrial process.

*9 In Milford, the respondent argued that pre-industrial process and the industrial process itself must be distinguished.
The respondent further argued that the conveyor system was “... part of the storage (pre-industrial process) of raw
materials and handling activity associated with the storage activity which is not exempt.” Id. at 9. The petitioner
contended that the industrial process began at “... the point of dumping raw materials into the grate at the drive-
over hopper from which aggregate, etc., is moved up the conveyor to the staging/collection hopper.” Id. The Tribunal
ultimately concluded that “... the ‘industrial process' on these facts commences upon delivery of materials to the drive-
over hopper ... [and] the drive-over hopper and conveyor are not a part of the recovery or storage bins for raw materials
on site, although the drive-over hopper is the receiving point for most of the materials entering the site and on these facts
materials being received may not enter storage before being introduced to the industrial process.”

In the instant case, the operation in question is also the transportation of raw materials on a conveyor system. The
parties stipulated that once the transportation of raw materials is set in motion by the initial movement of the pellets
from the storage piles onto the hopper conveyors, the process of moving the pellets to the blast furnaces is a continuous
process that does not stop while the blast furnaces are in operation. Like Milford, the conveyor system is not part of the
recovery or storage for raw materials on site. In fact, when the transportation of raw materials (taken from storage) is
set in motion by the conveyor system the process is continuous and is part of the industrial process.

Both Petitioner and Respondent rely on the finding in White Consolidated Industries, supra. Petitioner argues that
containers used to convey parts along an assembly line are exempt means conveyors used to move materials should
likewise be exempt. On the other hand, Respondent argues that its assessment is consistent with the findings in White
Consolidated because a portion of the conveyor system is treated as tax exempt while the other portion is treated as
taxable based on some arbitrary apportionment. The Tribunal finds that the partial use exemption is not relevant
because Petitioner does not use the conveyor system in receiving or raw material storage, but rather 100% for industrial
processing.

Further, Respondent's own words would leave one to believe that no part of a material handling conveyor system
would qualify as industrial processing because the conveyor only moves materials from one place to another along
the process and does not actually “transform, alter or modify.” Obviously, the Court of Appeals did not agree with
this interpretation in its decision in White Consolidated. Respondent believes that in order for Petitioner's “conveyor
system to be exempt from the use tax under the industrial processing exemption, it must transform, alter, or modify the

form, composition, or character of the materials it carries.” 2 Respondent's auditor determined that the transformation,
alteration or modification does not occur until the screening and weighing of raw materials in the weigh hoppers. “The
conveyors at issue do not transform, alter, or modify the form, composition, or character of the raw materials -they

merely transport the materials from the stockhouse to the weigh hoppers.” %0 Based on this analysis, it would seem
that none of the conveyor system is exempt because the conveyor itself does not change or modify materials. It simply
moves the materials, despite the fact that the materials are in the industrial process system. It is difficult to reconcile
Respondent's statements with its position that some portion of the conveyor system is exempt.

*10 The Tribunal further finds that the Legislature intended the original statute to include “production material
handling” as an industrial processing activity exempt from use tax. The statute was rewritten in 1999 in order to “clarify

and expand the industrial processing exemptions.” 7 The legislation “provide[d] a definition of the term ‘industrial

processing’ and added a new definition of ‘industrial processor.” 8 Industrial processing was clarified to specify that
industrial processing begins when tangible personal property begins movement from raw materials storage to begin
industrial processing. The term “industrial processor” was defined and expanded to include a person, whether or not an
industrial processor, if the property was used to perform an industrial processing activity for or on behalf of an industrial
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processor. This implies that the legislature originally intended to include the movement of raw materials to and through
the industrial processing activity; however, clarification was needed to give plain meaning to the somewhat ambiguous
statute.

Respondent's reliance on Beckman Production Services Inc., supra, is misplaced. The issue in that case is not relevant in
the instant case because it relates to the application of the industrial processor exemption to non-industrial processors. It
addresses exactly what the Legislature changed in the 1999 amendment — to expand the industrial processing exemption
to taxpayers that are performing services for industrial processors.

Based on this analysis, the Tribunal finds that the purchase of the conveyor system, used by Petitioner in relation to
the production of liquid iron, is exempt from sales and use tax under the industrial processing exemption, pursuant to
[now repealed] MCL 205.94r.

VII. JUDGMENT
IT IS ORDERED that Petitioner's Motion for Summary Disposition is GRANTED.
IT IS FURTHER ORDERED that Assessment No. K999440 is CANCELLED.
IT IS FURTHER ORDERED that Respondent shall cause its records to be corrected to reflect the taxes, interest, and
penalties as finally shown in this Final Opinion and Judgment within 20 days of the entry of this Final Opinion and
Judgment.
IT IS FURTHER ORDERED that the officer charged with collecting or refunding the affected taxes, interest, and
penalties shall collect the taxes, interest, and penalties or issue a refund as required by this Order within 28 days of the

entry of this Final Opinion and Judgment.

This Final Opinion and Judgment resolves all pending claims in this matter and closes this case.

Cynthia J. Knoll
Tribunal Judge Presiding

Footnotes

1 Petitioner's original Petition dated May 31, 2005 p.3

2 Id.

3 Note: Respondent submitted a Motion for Summary Disposition requesting dismissal for lack of jurisdiction pursuant to

MCL 205.22 and 205.735, which was denied for lack of good cause.
4 Petitioner's Brief in Support of Motion for Summary Disposition, p. 8
5 Id p. 4

6 Id. p.3

7 Petitioner's Response Brief, p. 2

8

9

Petitioner's Motion for Summary Disposition, p. 3
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18 Respondent's Trial Brief, p. 5
19 Id. p.6
20 Id.
21 MCL 205.94(g)(i) is applicable prior to March 31, 1999. The provision remained in the statute at MCL 205.94r until it was
repealed effective September 1, 2004. The new exemption provision is codified in MCL 205.940 and applies after March 31,
1999.
22 Informal Conference Recommendation, p. 2
23 Id p.7
24 It is curious to note that Respondent did not even attempt to distinguish the facts nor refute the application of Milford.
25 Respondent's Trial Brief, p. 5
26 Id p6
27 House Legislative Analysis on House Bill 4745, First Analysis (7-16-99)
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The "Just-In-Time Method"
by Janet Hunt

The "just-in-time method" is an inventory strategy where
materials are only ordered and received as they are needed in
the production process. The goal of this method is to reduce
costs by saving money on overhead inventory expenses. The
company must be able to accurately forecast demand for goods

and services for the just-in-time method to be effective.

Method

The just-in-time inventory method is considered a "pull” approach in manufacturing. When sales
activities warrant more production, inventory is "pulled” and more manufacturing supplies are ordered.
The result is a smooth flow of production and reduced inventory costs. This method relies on signals
given at different points in the production process that tell the manufacturer when to make the next
part. Stock depletion signals the ordering of new parts. The just-in-time method is used by major auto

manufacturers, such as Toyota, who take advantage of synchronized assembly line systems.

Advantages

One major advantage of the just-in-time inventory management system is that funds that were tied up
in inventory costs can be used elsewhere. Likewise, areas devoted to storing inventory are now free to
be used in production or for other needs within the company. Less waste and lower inventory costs

result in increased profits for the organization.

alzheimer's%
SOMETHING P — E N D| NG association

BOTH SIDES ALZHEIMER'S.

Disadvantages

The just-in-time method does not work for all companies. Not every supplier or manufacturer has the
luxury of ordering only the materials they need to complete a specific order. A company must consider
potential variables in the manufacturing process -- such as inclement weather delaying receipt of
inventory materials, labor strikes or supply shortages -- before deciding if this inventory method is right

for their organization.

Alternatives
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An alternative to the just-in-time inventory management method is the MRP, or "materials requirements
planning” system. In contrast to just-in-time, MRP is a "push” system of inventory. The concept of
"push” in inventory involves having goods on hand to "push” to the next level in the production process
based upon forecasts of sales. A company that can accurately forecast product demand may prefer the
MRP system over just-in-time inventory management.
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verb
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Definition of recycle

(Entry 1 of 2)
transitive verb

: to pass again through a series of changes or treatments: such as

: to process (something, such as liquid body waste, glass, or cans) in order to regain material for human use

: recover sense 6

: to reuse or make (a substance) available for reuse for biological activities through natural processes of biochemical
degradation or modification green plants recycling the residue of forest firesrecycle ADP back to ATP

2 : to adapt to a new use : alter

3 : to bring back : reuse recycles a number of good anecdotes— Larry McMurtry

4 : to make ready for reuse a plan to recycle vacant tenements

5 : to reuse (money) by investing especially in an area or enterprise that will allow the investment to return as new profits
recycle petrodollars

0 o8 =

intransitive verb

1 : to return to an earlier point in a countdown

2 : to return to an original condition so that operation can begin again —used of an electronic device

3 : to process materials or substances (such as liquid body waste, glass, or cans) in order to regain material for human use As
arule, Welch does not recycle. Its roadsides are littered with paper bags from the town's half-dozen fast-food outlets.

recycle
noun
Definition of recycle (Entry 2 of 2)

: the process of recycling

Other Words from recycle Synonyms More Example Sentences Learn More about recycle

Keep scrolling for more

Other Words from recycle
Verb

recyclability \ ri- si-k(o-)lo-"bi-lo-t& @ \ noun
recyclable \ ri-'si-k(a-)la-bol @ \ adjective or noun

recycler \ ri-'si-k(s-)lor \ noun LEARN MORE FROM M-W

Synonyms for recycle

Synonyms: Verb

reclaim, recover

Visit the Thesaurus for More @

Examples of recyclein a Sentence Flexible Words
for Your Favorite
Verb Foods

They're studying various ways to recycle garbage into fuel. The doormat is made from recycled tires.
See More
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Large companies are also rolling out new food packaging that can be easily recycled.— Jordan Valinsky, CNN, "New York
will start enforcing its styrofoam ban today. Here's where else it's banned." 1 July 2019 Plastic-bag manufacturing groups say

the bags can be recycled and reused.— Jennifer Calfas, WSJ, "Plastic Bans: What You Need to Know," 22 June 2019

These example sentences are selected automatically from various online news sources to reflect current usage of the word
'recycle.' Views expressed in the examples do not represent the opinion of Merriam-Webster or its editors. Send us feedback.

See More

First Known Use of recycle

Verb

1925, in the meaning defined at transitive sense 1
Noun

1926, in the meaning defined above
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Time Traveler for recycle

The first known use of recycle was in 1925

See more words from the same year
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More Definitions for recycle
recycle

verb

o

English Language Learners Definition of recycle

: to make something new from (something that has been used before)
: to send (used newspapers, bottles, cans, etc.) to a place where they are made into something new
: to use (something) again

See the full definition for recycle in the English Language Learners Dictionary

recycle

verb

re-cy-cle |\ ré-'si-kal @\
recycled; recycling

Kids Definition of recycle

: to process (as paper, glass, or cans) in order to regain or reuse materials
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Aluminum Recycling

Aluminum Recycling

Aluminum recycling is the process through which scrap aluminum is
reprocessed to be used in products after its initial production.
Aluminum producers and recyclers in the aluminum industry work with
individuals, businesses, and communities to enable both curbside and
industrial recycling programs. For most aluminum products, the metal is
not consumed during the products lifetime, but it is simply used making
it easy to recycle without losing its intrinsic properties. Used beverage
container (UBC) recycling is the most recognized of the aluminum
recycling programs. However, end of life recycling of certain products
like building parts and cars allows for the production of recycled

materials like window frames, wire, tubing and electronic parts.
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Process of Aluminum Recycling

The following is step by step process of aluminum recycling:
1. Collection of Scrap Aluminum

Drinks cans, aluminum foil trays, and aerosol cans are collected from
homes, streets and garbage collection centres by hired individuals or
business people who major in aluminum collection. They are
sometimes mixed with steel cans. The scrap aluminum is then collected

together and then it is transported to the treatment plant.
2. Sorting

The mixed metals (aluminum and steel cans) are taken to a materials
recovery facility where they are cleaned, sorted into different metal
streams and later compressed into bales. This step is very important in
ensuring that the aluminum is separated from other metals. It is
important to point out that drink cans and certain food cans are made

out of steel.
3. Shredding

The aluminum blocks bales are later transported to a processing plant.
The blocks are then put onto a conveyor that transports them to the
shredder. The shredder then cuts the cans into tiny pieces. This is done
to make it easier to get rid of all the paintings and coatings that are
used for decoration and protection purposes. Additionally, it makes it

easier for the metal to melt quickly in the furnace.
4. The Shredded Cans are Passed Beneath a Powerful Magnet

This process aims at completely eliminating traces of steel. Since steel is

magnetic, it is easy to separate it from aluminum once it is passed
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under a magnet. This ensures that the recycled aluminum contains no

steel and meets the quality standards set.
5. De-coating

The aluminum shreds then are taken by the conveyor system into a
specialized decoater. This is where all the decorations are detached
from the shredded pieces. The decoater then blows very hot air through
the tiny pieces of shreds and the coatings, paintings and inks vaporize.

The hot gases are then removed and cleaned.
6. The Decoated Shreds Are Then Fed Into the Furnace

Traditionally, the furnace is heated up to 7000C; this is the lowest
melting point for certain metals. During this process of melting, certain
chemicals are added into the molten aluminum to make it have the
correct composition. All the impurities will then float to the top surface
of the hot aluminum. This forms a layer called dross. The dross is then

removed using a specialized scraping tool.
7. The Holding Furnace

The holding furnace is basically where the molten aluminum is
transferred to. It is also known as the holding furnace. This is where the
aluminum waits to be turned into ingots. From time to time, the holding
furnace tilts to pour the molten aluminum into moulds. Each ingot or

block contains approximately 1.6 million drink cans.
8. Transportation of the Ingots

The finished ingots are then lifted by an overhead careen from the
casting pit. The ingots are then loaded onto queue waiting track to be
transported and dispatched to the rolling mill. The ingots are then rolled

out making thin sheets of aluminum. This gives the metal greater
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strength and flexibility. The sheets of metal are then collected and used
by the packaging factories to make drink cans, foils and other useful

products. Then the process begins once again. In a span of as a little as
six weeks, the recycled aluminum products are sent back to the shelves

in the shops and supermarkets ready for usage.

Advantages of Aluminum Recycling

Aluminum recycling is a common practice that has been around since
the early 1900s. It is a very important process because of the numerous

advantages as can be seen below:
1. Saves Energy

Used beverage containers are among the largest components of
aluminum scrap. Most of the scrap metal is recycled back into cans. The
other largest user of the recycled aluminum is the automotive industry.
According to the Aluminum Association President, Mr. Steve Larkin,
recycling of old aluminum cans into new ones requires less energy
(95%) than producing new ones from the scratch. He states that the
recycling process also produces 95% reduced greenhouse gas

emissions than entirely making new cans.
2. Prevents Depletion of a Valuable Commodity

Aluminum is a metal that is mined from the earth’s crust as Bauxite ore.
This therefore means that, recycling prevents continuous mining and
depletion of this valuable commodity. Each year, recycling prevents

approximately five percent of the total Bauxite ore mining in the world.
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3. Reduction of the Carbon Footprint

Increased environmental awareness and the need for social
responsibility have led to the increased aluminum recycling among
many countries and companies today. Did you know that recycling
aluminum helps in preventing more than approximately 90,000,000
tons of toxic carbon dioxide from being let free into the air every year?
Yes, recycling a single drink can made of aluminum prevents carbon
dioxide emission that equals a single mile car ride and it saves adequate
energy to power a typical television set for about two to three hours.
Today, every country has the responsibility to do whatever it can to
reduce carbon emission. This means that if all countries focus on the
reduction of carbon dioxide emissions there will be little concern about

global warming.
4. Helps in Satisfying the Increasing Demand

As the population increases so does the need for aluminum products.
Today, aluminum has more uses and applications other metals. This
means that there should be a continuous production of this metal so as
to meet the increasing demand. Mining alone is not sufficient enough to
meet this demand. Recycling therefore comes in to bridge the gap. In
fact half of the aluminum cans are recycled. Manufacturers today use

approximately 35 percent of the recycled aluminum and approximately
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65 percent of the natural aluminum to meet up their manufacturing

needs. Therefore, it is necessary to recycle aluminum.
5. It Never Wears Out

Aluminum is infinitely recyclable. This means that it can be recycled over
and over without necessarily losing its natural qualities. It is because of
this fact that most manufacturing companies are resorting to use
aluminum in most of their products. The metal is light weight, versatile

and can be used in a number of applications.
6. Reduction of Landfill

Waste management is becoming a big problem in today's economies.
Solid waste management is in fact one of the biggest problems facing
many countries in the world today. Most countries dig up huge holes in
the ground for burying waste. By recycling aluminum, the space that
would be needed for burying the aluminum waste is saved and can be

used for other purposes.

In summary, aluminum recycling is important to the environment and
the people all over the world. It is essential for all world economies to

embrace recycling of solid waste and reduce carbon dioxide emission.

Image credit: Mojave Desert
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Glass recycling

Glass is a very important inorganic material which is a one of the largest
productions of industries. It can be made into a variety of different
products used for man'’s daily living. It is an amorphous solid which can
have different compositions of semiconductors but most importantly
are made of molten silica along with limestone and soda ash. Glass can
be of blue, brown, green color or may be clear. Glass is used in making
crockery, windows, doors, mirrors, disposable bottles and many other

household items.

The necessity for glass recycling

It is a non-biodegradable waste and comprises a lot of the landfills.
Glass cannot be decomposed naturally, although it darkens in color but
still remains glass in composition. So its recycling is very necessary. It is

not harmful for human health, but it gives a dirty look to the land.

The process of glass recycling
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The collection

The collection of glass from all the household items, glass bottles and
broken glass of windows, doors etc. is the first major step. There should
be proper bins for the collection of glass so that the work of collecting it
from landfills is reduced and glass can reach the recycling sites that are
industries easily. There are proper containers for their collection and we

can also employ the use of urban green igloos or clean points.

Separation into colors

As different colors of glass are not chemically compatible for each other
so, different colors of glass like clear, green, amber etc. are separated

from each other.

Formation of cullet

The glass is then crushed and processed in mills in its powdered form
until finally it is called cullet. It is separated from many contaminating
materials like rocks and ceramics. Flint cullet is the most desirable form

of scrap for recycling.

Heating and melting

The cullet is then put into specially designed large furnace where it is

heated giving a specific range of temperature and melting it. It does not
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have a sharp melting point. The heat resistance of glass plays an

important role in determining the process to be used.

Shaping the glass

The last step in glass recycling is shaping. The melted cullet can be
shaped into various forms depending upon your requirement. Usually it
is super cooled to turn into different shapes. It is an important quality of

glass.

Use of conveyors

The next step which is taken after collection, sorting, melting of glass is
to be processed in conveyors to reach their final state. They are actually
made up of different parts of the process and give us the finished
product. Their aim is to move a bulk of material through the process at

an efficient rate.

Each system is specifically made for a particular function. The amount of
space available is the important factor which should be kept in mind.
For glass trough or covered belts would be the best conveyor belts. It

provides safety to the process.
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So the recycling of glass is not a very difficult process unless you know
the right way. Glass can be recycled continuously. It saves energy and
money. So there should be a proper container system for the collection
of glass scrap and technical improvements in glass recycling should be

made.
References:
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The Glass Recycle Process

The glass recycle process basically involves the generic recycling process of
collecting the recyclables, sorting them by their types, processing them into
raw materials and manufacturing new products using these recycled raw
materials.

> X

Junk Removal Services

Compare Ratings & Reviews of
Junk Removal Services Near You

Nevertheless, there are some variations from the process of recycling other
materials.

Below are more facts about the glass recycling process after the waste
glass is collected.

Sorting

The unwanted glass needs to be sorted by their colors. This is because
different chemicals need to be added to different colored waste glass to
produce recycled glass of the desired color.

Processing: Producing glass cullet

After the sorting stage, the next stage in the glass recycle process involves
crushing and grinding the waste glass into tiny pieces. This finely crushed
glass pieces are referred to as cullet.

Processing: Removing contaminants

The next stage in the glass recycle process involves the removal of
contaminants from the glass cullet.

The glass cullet is passed through a magnetic field, where metal
contaminants like metal bottle caps are removed from the glass. Other
contaminants like paper and plastic are picked up manually or through an
automated process.

Ceramic contaminants are removed from the glass cullet via a process
known as fine sizing. The finely ground glass cullet is passed through
various screens, leaving behind ceramic residues.

http://www .all-recycling-facts.com/ glass-recycle.lﬁcr)r?lb
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infolinks

If, however, ceramic contaminants do pass through the various screens
together with the glass cullet, the quality of the recycled glass will be
affected. Ceramic contaminants in glass can lead to structural defects.

Processing: Making recycled glass

The cullet is then melted.

This glass cullet can then be used in manufacturing recycled glass products
like new glass containers, bottles etc.

Processing: Decolorizing and dyeing

To produce recycled glass of the desired glass, the recycled glass has to
undergo glass decolorizing in the glass recycle process, followed by dyeing.

The first step in the decolorizing process includes oxidizing the melted glass
cullet.

For green glass, the oxidation process turns the deep dark green color to
yellow-green color. A chemical known as manganese oxide is then mixed
with the glass cullet to it grey. The grey base is usually used as the primary
color to which various other coloring dyes or agents are added to develop
glass of various colors.

For brown or amber-colored glass, zinc oxide is added instead to oxidize
the brown glass cullet to blue or green cullet, depending on the quantity of
zinc oxide added and the richness of the brown or amber-colored glass
being recycled.

If the clear recycled glass is required, erbium oxide and manganese oxide
are added to the glass cullet to help clear all the colors from the glass
cullet.

Some of the most commonly used coloring agents for dyeing of recycled
glass include borax, potassium permanganate, zinc oxide, erbium oxide,
cobalt carbonate, neodymium oxide, and titanium dioxide.

Processing: Making recycled glass products

In the last stage of the glass recycling process, the recycled glass, colored
or clear, is then molded into the various products and sold in the markets.

Who recycles glass

Check out the recycling collection centres that take in unwanted glass.

Other facts about recycling glass

An interesting point about the glass recycling process is that glass can be
recycled as many times as required, without any deterioration in quality.

What makes glass recycling even more important is that glass never
decomposes. If disposed of in the landfills and incinerators, they will
contribute substantially to pollution. Hence, it is particularly to send your
unwanted glass ware for recycling.

Read about other glass recycling statistics and facts!
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The Glass Recycle Process

infolinks

Where To Send Unwanted Glass
For Recycling?

If you take in unwanted glass (e.g. glass bottles) for recycling, I would love
to share your service with my readers.

Anyone intending to get ride of their unwanted glass will definitely find your
service information very useful.

Please share with us the following details:

- location of glass collection centre(s)

- type / condition of unwanted glass that would be rejected/accepted by
collection centre(s)

- any fees incurred / reimbursement given for using the recycling service
- any additional service(s) provided (e.g. free transportation of unwanted
glass to collection centre)

- contact(s) for queries

Note that regrettably, we are unable to provide links to external webpages.

Enter the name of your collection company / centre
(e.g. California Recycling)

Click here to see the rest of the form and complete your sharing.

Return from this page on Glass Recycle Process to page on Interesting
Recycling Facts

Return from this page on Glass Recycle Process to All Recycling Facts
Homepage

Custom Search | Search

New! Comments

Have your say about what you just read! Leave me a comment in the box
below.

Car Transport Discount car rentals Tax Refund
All the colors Baby Care Baby Caring Borax infolinks

Share this page: n Facebook u Twitter m Pinterest

What's this? ﬂ Tumblr Reddit WhatsApp

Like what you read? Share it with others. Here's how..

Copyright© 2009 - 2014 All-recycling-facts.com. All Rights Reserved.
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What is Plastic Recycling and How to Recycle Plastic - Conerve Energy Future

The Ultimate Guide to
Plastic Recycling

Plastic is among the most popular and important materials used in the
modern world. However, its popularity is part of the huge problem and
reason why plastics should be recycled. Instead of throwing them away
polluting the land and our water bodies, we can optimize the lifespan of

plastics by recycling and reusing them.

Plastic recycling refers to the process of recovering waste or scrap
plastic and reprocessing it into useful product. Due to the fact that
plastic is non-biodegradable, it is essential that it is recycled as part of
the global efforts to reducing plastic and other solid waste in the

environment.

Process of Plastic Recycling

https://WWW.conserve-energy-future.com/recyclinfglg?a%tic.php
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Plastic Recycling

The following is a step by step process of plastic recycling:
1. Collection

Plastics are available in a number of forms for example plastic
containers, jars, bottles, plastic bags, packaging plastic, big industrial
plastics just to mention but a few. Due to their nature and availability,
there are plastic collection centres and some business people have
ventured into plastic collecting business as a source of income. Tons
and tons of scrap plastic are collected and sent to a collecting yard
where they are then packed and transported to plastic processing
plants. Unfortunately, not all countries have the capacity to recycle
plastic. Very few developing countries can actually recycle plastic. This
means that, plastic waste is still a major problem to some countries in

the world.
2. Sorting

The actual plastic recycling process starts with sorting of the different
plastic items by their resin content and color. This process is also done
to ensure all contaminates are eliminated. There are specially designed
machines that help in sorting of the plastics according to their resin
content. Then the recycling mill sorts the scrap plastic by symbols at the

bottom of the plastics.
3. Shredding

After sorting the plastics, the next step is to cut the plastics into tiny
chunks or pieces. The plastic bottles and containers are then ground
and cut into tiny pieces or flakes. The heavier and lighter plastic flakes
are separated using a specially designed machine. The separation
process helps in ensuring that the different plastics are not put together
or mixed up in the final product. Remember that different plastics are

used to make different items.

https://WWW.conserve-energy-future.com/recyclingg?a%tic.php 7/16/2019
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4. Cleaning

After a complete separation, the flakes or chunks are then washed with
detergents to remove the remaining contamination. Once the cleaning
process is complete, the clean flakes are passed through specialized
equipment that further separates the plastic resin types. The plastic

flakes are then subjected to moderate heat to dry.

5. Melting

The dry flakes are melted down. They can be melted down and molded

into a new shape or they are melted down and processed into granules.

The melting process is done under regulated temperatures. There is
specialized equipment designed to melt down plastic without

destroying them.

6. Making of pellets

After the melting process, the plastic pieces are then compressed into
tiny pellets known as nurdles. In this state, the plastic pellets are ready
for reuse or be redesigned into new plastic products. It is important to
point out that recycled plastic is hardly used to make identical plastic
item or its previous form. Itis in this pellet form that plastics are
transported to plastic manufacturing companies to be redesigned and

be used in making other useful plastic products.

What are the Common Recycled Plastics?

There are numerous and common types of recycled plastics as can be

seen below:

1. Polyethylene Terephthalate

https://WWW.conserve-energy-future.com/recyclinfg%Pa%tic.php
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Plastic Recycling

This type of recycled plastic is tough, has excellent clarity, is strong and
has barrier to moisture and gas. It is used in the manufacture of water,

soft drinks, peanut butter and salad dressing bottles and jars.
2. High Density Polyethylene

This recycled plastic is known for its excellent stiffness, resistance to
moisture, strength, versatility, toughness and reduced permeability to
gas. Itis used in the manufacture of water, juice and milk bottles. It is
also used to make retail and trash bags for households and business

people.
3. Polyvinyl Chloride

Abbreviated as PVC, polyvinyl chloride has a number of applications. It is
versatile, can be bended easily, it is tough and strong. This recycled
plastic is commonly used in the manufacture of juice bottles, PVC piping

and cling films.
4. Low Density Polyethylene

This is the most common type of recycled plastic. It has exceptional
ease of processing; it is strong, flexible, tough, and resistant to moisture
and it's easy to seal. This plastic is usually used in making frozen food

bags, flexible container lids, freezable bottles just to mention but a few.

Advantages of Recycling Plastics

Plastics should be recycled because of a number of reasons as can be

seen below:
1. Provision of a Sustainable Source of Raw Materials

Recycling plastics provides a sustainable source of raw materials to the

manufacturing industry. Once the plastics are recycled, they are sent to
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Plastic Recycling

manufacturing industries to be redesigned and converted into new

shapes and used in different appliances.

2. Reduces Environmental Problems

Since plastics are non-biodegradable, they pose a high risk to the
people and the environment as a whole. They can block sewer lines,
drainages and other waterways leading to blockages and unwanted
pileups. When plastics are eliminated through recycling, the

environment looks clean and inhabitable.
3. Reduces Landfill Problems

Recycling plastics minimizes the amount of plastic being taken to the
ever diminishing landfill sites. Most countries have designated areas
specifically meant for burying plastics. When they are recycled, these
sites will receive little plastic garbage. The remaining areas can be used
for other purposes instead of dumping plastics that do not rot. These
areas can be used for agriculture or for human settlement. It should be

understood that human population is growing each day and land is

https://WWW.conserve-energy-future.com/recycling%?a%tic.php 7/16/2019
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becoming a problem. Instead of misusing the land for garbage disposal

it can be used for settlement and other important economic activities.

4. Consumes Less Energy

Recycling of materials including plastics requires less energy as
compared to making the plastic from scratch. This saves energy and
that energy can be diverted to other important things in the economy. It
is therefore important to encourage plastic recycling in the
manufacturing industry as it will save the economy billions of money.
The process of manufacturing plastic using natural raw materials is

expensive and time consuming compared to the recycling process.

5. Encourages a Sustainable Lifestyle among People

Individuals who have ventured into plastic collection and recycling
business will experience improved lifestyles as they will get their daily
income from the business. This will in the long run improve the
economy and boost the living standards of the people. So do not just sit
there doing nothing, embrace plastic recycling activities and improve

your economic standards.

In summary, any sort of effort aimed at saving the environment is very
important and matters a lot. Since its inception during the
environmental revolution in the late 1960s, plastic recycling is one of the
most encouraged solid waste management programs in the world. Prior
to the push to use of plastic containers by manufacturers, products
were packaged in glass, metal and paper. Therefore, in order to keep
our environment clean, reduce landfills, provide a sustainable supply of

plastics to manufacturers, it is important to recycle plastics.
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State Bottle Deposit Laws

State Beverage Container Deposit
Laws

3/14/2018 Jennifer Schultz

Beverage container deposit laws, or bottle bills, are designed to reduce litter and capture bottles, cans,
and other containers for recycling. Ten states and Guam have a deposit-refund system for beverage
containers. The chart below contains a citation and summary of each state law. Deposit amounts vary
from two cents to 15 cents, depending on the type of beverage and volume of the container.

How Do Bottle Bills Work?

When a retailer buys beverages from a distributor, a deposit is paid to the distributor for each container
purchased. The consumer pays the deposit to the retailer when buying the beverage, and receives a
refund when the empty container is returned to a supermarket or other redemption center. The
distributor then reimburses the retailer or redemption center the deposit amount for each container,
plus an additional handling fee in most states. Unredeemed deposits are either returned to the state,
retained by distributors, or used for program administration.

Please see the Energy and Environment Legislation Tracking Database for more information.

State Container Deposit Laws

State Statute Year Summary
Deposit Beverages Containers Unredeemed
Amount Covered Covered Deposits
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State Bottle Deposit Laws

State Statute Year Summary
California Cal. Public 1986 5¢ (<24 0z.) Beer, malt, Any container  Property of
Resources 10¢ (=240z.) wine and composed of program;
Code 8814501 distilled spirit aluminum, Used for
- 14599 coolers; all glass, plastic, program
non-alcoholic  or bi-metal; administration
beverages, Exempts
except milk.  refillables
Excludes
vegetable
juices over
16 oz.
Connecticut Conn. Gen. 1978 5¢ Beer, malt, Any sealed Returned to
Stat. 8822a- carbonated bottle, can, jar, the state
243 - 22a-246 soft drinks, or carton
bottled water composed of
glass, metal or
plastic;
Excludes
containers
over three
liters
containing
non-
carbonated
beverages, and
HDPE
containers
Hawaii Hawaii Rev. 2002 5¢ Beer, malt, Any container  Property of
Stat. 88342G- mixed spirits  up to 68 oz. state; Used for
101 - 342G- and wine; all  composed of program
122 non-alcoholic  aluminum, bi-  administration
drinks, metal, glass, or
except dairy  plastic
products
lowa lowa Code 1978 5¢ Beer, wine Any sealed Retained by
8455C.1 - coolers, bottle, can, jar, distributor
455C.17 wine, liquor,  or carton and bottlers
carbonated composed of
soft drinks, glass, metal or
mineral plastic
water
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State Bottle Deposit Laws

State Statute Year Summary
Maine Me. Rev. Stat. 1976 15¢ All beverages Any sealed Property of
Ann. tit. 38, (wine/liquor) exceptdairy  container of state
883101 -3118 5¢ (all products and four liters or
others) unprocessed less composed
cider of glass, metal
or plastic
Massachusetts Mass. Gen. 1981 5¢ Beer, malt, Any sealable Property of
Laws Ann. ch. carbonated bottle, can, jar, state general
94, 88321 - soft drinks, or carton fund
327 mineral composed of
water glass, metal,
plastic, or a
combination;
Excludes
biodegradables
Michigan Mich. Comp. 1976 10¢ Beer, wine Any airtight 75% to state
Laws coolers, container for
88445.571 - canned under one environmental
445.576 cocktails, soft  gallon programs;
drinks, composed of 25% to
carbonated metal, glass, retailers
and mineral  paper, or
water plastic
New York N.Y. 1982 5¢ Beer, malt, Any sealed 80% to the
Environmental wine bottle, can, or  state general
Conservation products, jar less than fund; 20%
Law §827- carbonated one gallon retained by
1001 - 27- soft drinks, composed of distributor
1019 soda water, glass, metal,
(Amended and water aluminum,
2013 SB 2608) not steel, or plastic
containing
sugar
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State Bottle Deposit Laws

State Statute Year Summary
Oregon Or. Rev. Stat. 1971 10¢ Beer, malt, Any sealed Retained by
88459A.700 - 2¢ (standard carbonated bottle, can, or distributor
459A.740 refillable) soft drinks, jar composed and bottlers
bottled water of glass, metal
(will cover all  or plastic
beverages
except wine,
distilled
liquor, milk,
milk
substitutes
and infant
formula by
2018).
Vermont Vt. Stat. Ann. 1972 15¢ (liquor)  Beer, malt, Any bottle, can, Retained by
tit. 10, 881521 5¢ (all mixed wine,  jar, or carton distributor
- 1529 others) liquor, composed of and bottlers
carbonated glass, metal,
soft drinks. paper, plastic,
ora
combination;
Excludes
biodegradables
Guam Guam Code 2010 5¢ Beer, ale, Any sealed Retained by
tit. 10, 8844101 malt, mixed  glass, metal, or EPA
-44119 spirits, mixed plastic
wine, and all  container up to
non-alcoholic 64 oz.
beverages.
Excludes
milk,
supplements,
medicines
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