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. . ·: .,: ·.:. ,.. Su·~:co~fr@·c.t·agr.~¢.I9.erit 
. : : ~ ' . . . ;.. . . . 

.Xl!J$:S~d~~CT (~e :"Su~ la· Jn.~'. l'llh.~~:~ti.d dfo/ of,JJ!lfe, ~OOW{~v~· D~e'!j°by ·and' between the 
Cmftra'!)ttlf: Jlnd.~coU!'fl!cfur a.s-19ei.lfl.ficd, belo,~. '~iz«t tenify"!i~ fu this d9cument entitled''Sub:oo.ntract ~entand"llot 

;i<lefw~. tl~,sblih bav~ th~ qiecpiiritt ~jgne:d ·tq thei,nin:· Ex{nb1t E'. · :· ·:,, · ... · ·.· · .:;, : ·.,.: · · ; . . · .... r&t.:.~~~;;;·... ;i ~l~~t • ··· 

;··,· -.. : - , .... 

Co!O"lUCTOR!: 
· · · ·. Sks11sl<a. USA llulldbuiinc. 

'.l.'J,Upl'tO,mt:; . . . . 
. . . . :i.69~34'.t-5400 2 • 

FAcstMl.L'.E: '. 
. '866,299:.1101 . 

' , SUllcONmA'CT~O.~ . ·Oll 
Vl1Nl'l611 No;:. 

$1JOC'Om"AAcroru ,· : . . . !$/. -.. IC' ;) ).<"s 
· · ,. .. ·,... M·-.i.·,-1;...•c .:,:...: · · ... ~-. • "" ....;,, < ... .' •• i\'W\...I:. _,..,. r;:,u ·o,,....i::tors J.UC..· . 

,'rlll...n'HONI::! 
98.9-496-345K 

FA -::•. 
989,:.496-744'1 

WHE.JlEAS, Contractor~. cntnrM lnio :a· ~-wi!h bfu!Micl1lgan"1*di~aj ~ter·~Mi~{il)if'O\vnef') dated' as oNhe 2nd 
day of Jur:ici, 200.s' (the "Ownex: ·eonfyact'') to 'patfurm tbe ~nsln!:ctiq,n anti ~l8fed ~ri,(.l!i;id stM~ at flit: f?iojecit (:~y tefemi:d. 
to as MldNi.i.cbl~ 1'1edioru Energy Cenw (tho'"Project'):. . . . 

' ,. . '; -, 

' ~ •• • " ' • 1 

- . - - . G'AN~J.iicli (;rumtn,.MJnr..AND . 

4bos 01:tCHARD DIUVB 
MIJ5t.A.1Jn MT'48670, 

•,,, 

ARCBDY..cr:. . . + .~ • 

. . . .' . :BD'R. Cnt. . 
/u>~ .. 

·· 8550 :West Byrn Mawr Ave, Stlito 900 
. Chi..,.;,o· JL(i(j/;3'i : · · · · · · 

'fr;r.EJ'JTONJ!,:, I' 

. ?U:.380-79'00 
.F ACSll\'lll.£: 

"7.73-.380, 7979 

w~. ~~r}lesires in p~. lind C¢rtiai:tor h~ II!'}'~ tQ mitet mto' tl,ris S\tbcontm.ct with Subcontractor fur the 
perfomumce or; 11 p¢rlion of th{' wQrkreqlly:eQ 19 C9fnp1<rte the ProJeqt. . 

RECEIVED 
JUL O 1 i008 

SK~SKA. 

P~dofJ 

.::c • QO' 'Jt • '--~ ~ -., , I fJ ,:(,, ... '.' (.. 
~ ~ : . ".• 
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NOW i~g~,. fur and. ili et1mideratjon · of ·the ooveoan!!, ~d ngree.me~ts of ~. p~es contain~ h~f'!, Comrai:tor und 
Subcontrnctun1gree,as ;follows: . ·. ' " . ' , . 

. . 
I. Subcontractor agrees to perform and complete lhc work rr,qoired by this Subcontract, which gellerally con.~ists of the 

~echanical (th.c "Work"). 

2. Af,'. t~ t;p!}Sicl~fiao .ibr,·co~l*"'p~forman~ 9.f'flie Work,i lllli).' except for increases ot dec.renses by Change Or<'ler ~s 
provided :for hi Exliibit E;· ~contractor·~ be.:pai.tl.the lump .SUUJ. of Two. million ei~ty,.on<rthousand one boodred and 
{){f/lOODti~ <~(JBJ,foO,?O).(t,Qe "SJibCOntl:!ictAlp.ounir). . . 

3. $ilbcontrac;ilir [l Js 181 is,pJ>t (Mprk ·,h,,.ajipr.~prlaie box.wit/1 qn, "'X") required. to proiidc ,Per-furmarice and payment,bonds 
seourmg''ffic perlbt¢ari.~ o{ib6 Work'imd the,paymei~1,ofSub-S.ubc.otitracwrs. Suocontra:cfor. ~ is ·o is not (Mark Ute 
npp,rupriate liox wlt!s 11ri "X"') ~irt\i! to enrpll m Contriictor.' s Supgµmd pcrfu11Dence insurance program; · 

' ,;: ' , . . . 

4. f;'ul>co.ntr1ict9.i sp\tll p¢ifoipi. (ho V/9r}c'in "'ccofdimoe .witli ~ ~niply Mth e:11 reqQifumerits.conmineA in the .following 
IM1ibits; Cllch 6f w.hlc~ is .inclqded, as .nn .ln(el!,T!ll pilrt of lhEl Subcon~ct: 

'ExhiQit C: 

Exhibit E;. 

ExbibitF:. 

&~pe of~~Sµpplrand . . 
·Cla.tjfication.'1/ imlinca(foi:is · 
Dra'l'dngii and Slret:ehes; ~eeifi~ons,. 
A<lderum mu! Other:'Dooin'ricnts 
Alternates, Unit.Prices and Lnbor· Rates 

ProJei;;t.Schedule!Milcstoµes 

Skanska Standartl Subcontract Terms 1m·d 
·conc1itions · 

Exhibit I: 

Exlul>itJ: 

Exlu'bit :K; 

Shmsk'a Standard Interim Estimate' for 
Payment, Waiver·tmd.Releasc 
Skanska Standard Final Estimate fQr 

· P_a>1,D1ent1. Unconditfonal'Waivet and 
Re1ense' · · 
Skim.ska' Stt:mdard S1t!,,comnictor 
En~nmcnta!Realt)J anct.Safety 
:R 'eme.iiis· 

$\\pplnml!:ntal Te.nt)S and .Co11~itiop:i for use. 
iniflliState·or Michr·an 

5~ Subcontl'actor shalratso petforln the 'Work ili a¢Qroance wilh' and aamply w:iJh all req1iirements oorrtaiued in the Exhibits marked 
in·1lie following lJ/11. eaclrofwhlchxµarkoo ~xhibit is included. as lip integral part pfm,r Subt:ontriict (Ii,dlcate whkh.ExlLlhlts 
applyfty. inserting 1111 ·'X" m tl!,e b~ 1ie.:a, IQ. tkti Ex/t.ibll);, · · 

u 
I I 

u 
·U 

I I 

Bxlu1:li~ i;;: 
J;Wijbitl-4: 

l,leserv~ . LJ Rxlu'bit V: Guarantee' to Owner 
:-;;:"-:~7'-l--::-Pto-!J7'.ect-.~.S::;-p....;~~.-;::-c-:-.R::::-eq--:-mt=:. e-'ll1-:-.. e-n-:-ts------;-.,.LJ.-i-EX:lu"bit::cW,,.-:--r-::Owu,---er-Co"'::'"-n-::fi,-,d-en...,ti,....al.,,..ity-nn-d:-:,N.,,,.on-----

Dillclo:iure R:equirements 
Exhibit 0: 
ExluoitP: 

~itQ; 

:Exhil:iit'R: 

~l?itS; 
.Exhibit T! 
Exhibit U: 

Skanska.Standard .'Bnvirommmtal Jnsurance 
Requirements 
Project ~pecific. Quajity M1111agement 
Proitniln , , . 

I I E>:hibitXi 
LJ lMu'bit Y: 

.I,-'- -- -·-

JUL O 12008 

SKANS·i<A 

Sire 1leou.iremen1!l andLorus6cs 
Supplemental .Terms and Conilifi.cms for 
.Subcontractors with l)~ign 
· Responsibliitv 

Reserved 
Reserved. 
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EXHIBIT "A" 

Attachment to Snbcontract/J?'nrchwie Ord er No. 318015*011 dated 6/2/2008, by and between M..A.P. 
MechanicaJ Contnrcbmi, lnc. and Skanska USA l3uUding Jnc. for Meclu:mica1 at MidMichigan 
Medical Energy Center, 400S Orchanl Drive, l\fidlantl, MI 48670. · 

SCOPE OF WOIOOSUPPLY AND CLARIFICATION8JQUAUFICATI0NS 

1. Scope of Work/Supply 
Tho Scopo of Work/Supply is identified in the follow.ing Specification Section(s) and further 
described below:- · 

1. l. Refuronce Bid Cat.egory l K - Mc-.chaniqal 

2. Clurificattons/Qnalifications 
2.1. Includes painting of gas piplog. 
2.2. Includes complete installation of the underground st-cam system from the Energy Center to the 

2nd exterior manhole, as shown in the Coru,wotion Documents. . 
2.3. fnctmJe!I horizontal rigging of boilers as required. 
2.4. IncJndes <>no now 6" back:flow preventer, aud on!') 6" back.flow preventer to be relocated. 
2.5. Includes Altemttte Add No. 4: $59,000 tu provide 02 Trim and PamJlef Positioning for Fi.re 

TnbeBolletS as specified in Section !SS55-2.4(A). 
2.6. Includ~s Alternate Add No. S: $"27. 700 to provide Variable.Speed Drive on Combustion Air Fan 

Blower for Firo Tube Boilers as specified in Section J 5555-2.4{B). 
2.7. lnoludes f.abriclllfon and iI1Btrull!tion of 6" pipe from the 6" steam header to the 6" steam venting 

valvo, to serve the purpose of a simulated load and to vent the steam into the atmosphere. 
2.8. fooludes a $5,000 lu..Contract Allowance. 

3. Alternates 
Tho following are not included in the Subcontract Amount/Purchase Order Amount and are included in 
Exh.ibitC. . 

3.1. None 

4. Exclusions 
The following items are upecjfically excluded from Scope of Work/Supply: 

4.1. Reference Bid Category 1K-Mecha.oical 
4.2. Exclude3 fornishing of new water meter. 
4 .3. &chides 1lio t.,'Xlerior mru1bole sump pumps. 
4.4. Excludes the Consumers Energy gas costs. 

Scope (.If Worli/Supply llld Clarifi1:11tiOIISIQoalifU'Stlons 
(O&r.t006 ..i. n.,... OJ 

P•ae 1 ofl 
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EXHIBIT "B" 

Attachment to Snbcontract/Purchase Order No. 318015-0H dated 6/2/2008, by and between M..A.P. 
Mechanical Contractors.-Inc. and Sku.mb USA Building Inc. for Mechanical a1 MidMichigan Medical 
Energy Center, 4005 Orchard Drive, Mldland1 Ml 48670. 

DRA~GS & SICETCB.ES1 SPECIFICATIONS, ADDENDA and OTHER DOCUMENTS 

The Contract Docwrumts include lhe following documents, attached as separate sheets. 

1.0 · List ~fSpecifications prepared by HDR Arcliitecm 

D}YISJON 0- BjPDlNG .REQQlREMilNTS. CONfRACT FORMS. AND CONDm019s OF Tim CONTRACT 
0-0009 · Project Manual - Preface 04/18/2008 
00440 Sllbstitutions Prior to Bidding 04(18/2008 

DIVISION 1 -GENERAL REQUJ1U$MENI~ 

01012 
01016 
01027 
01030 
01034 
01036 
01043 
01044 
01094 
01320 
01340 
01410 
01412 
01500 
01605 
01610 
01640 
01670 · 
01701 
01710 
01720 
01730 
01740 
01990 

Work By Owner 
Coordination with Occupants 
Applications for Payment and Schedule of Values (CM) 
Altema!es 
Changes in Work 
Requests for lnformntion (RFI) 
Coordination drawings (CM) 
Cutting and Patching 
Definitions 
Progteml Reports 
Submittal Procedures 
Test!! and l.ospections 
Coeds, Regulation.11 and Guidelines 
Construction Facilities, Temponuy Controls and Utilities 
Acceptable Manufacturers and l>roducts · 
Delivery, Band.ling and Stomge: Materials and Equipment 
Substitution Procedures After Execmion of Contrat."t 

. Sysmm Demorurtrations 
Contract CloAeOut (CM) 
Cleaning 
Project Rl,cord Documents 
Operation and Maintenance Data 
Warranties and Guarantees 
Reference Standards 

mYJ.SJON 2 - SITEJYQBK 
02060 Demolition 
02110 Site Cleanng 
02160 EXCllVntion Support Systems 
0221 I RDugh Grading 
02222 Building Excavation, Filling and Backfilling 
02223 Backfilling 
02225 Trenchmg 
07.231 Aggregate Base Course 
02274 Soil Erosion Prevention and Sedimentation Control 

l'ilgdaf6 
DmwilJg!!, Slatr.bcs, Spcdfltatfon!I, Addcnd1, a11d Other Dotu111e11tc 
(OliflOOG ed. ~v. ti) 

04/]0/2008 
04/10/'200 8 
04/10/2008 
04/10/2008 
04/10/2008 
04/101:4008 
04/10/2008 
04/10/2008 
04/10/2008 
04/10/2008 
04/10/.2008 
04/10/2008 
04/10/2008 
04/10/2008 
04/10/2008 

· 04/10/2008 
04/10/2008 
04/10/2008 
04/10/1008 
04ll0/1008 
04/10/2008 
04/10/2008 
04110/2008 
04/10/200& 

04/10/1008 
04/10/2008 
04/10/2008 
04/I0/2008 
04/10/2008 
04/10/2008 
04/10/2008 
04/10/2008 
04/10/2008 
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EXIUBIT ''B" 

Attachment to Subcontract/Purchase Order No. 318015-011 dated 6/2/l008, by and between M.A.P. 
Mechanical Contractors, Inc. and Skanska USA Building lne. for Mechanical at M:idMichigan Medical 
Energy Center, 4005 Orchar-d Drive, Midland, MI 48670. 

02510 
02520 
02575 
02660 
02722 
02732 
02932 

Asphaltic Concrete Paving 
Portland Cement Concrete Paving 
Roadway,·Driveway and Traveled Surfuce Repair 
Water Distribution 
Site Sewerage Systems 
Sani.tmySewerngeSyst.em 
Nntive GreM Seeding 

DMSION 3 - CONCRETB 
03001 
03005 
03100 
03200 
03300 
03310 
03312 

Concrete 
Concrete Testing and Evaluation - Owm:r 
Concrete Formwork 
Concrete lli:inforament 
Concrete Materials and I>mportioning 
Concrete Mixing, Placing, Jointing and Curing 
Concrete J<inishing and Repair of Surliice Defects 

DlV1S.lON 4 • MASONirt. 
04050 Cold Weather Masonry Procedure~ 
04110 Portland Cement-Lhne (PCL) Mortm:s & Grout 
041SO Masonry Acce.ssorics 
04220 Concrete Masonry (CMU) 
04300 Unit Masonry System 
04510 Masonry Cleaning 

DNISION 5 • MELJU.S. 
05120 
05321 
05500 
05520 

Structural Stool 
Composiui Met<1I Fonn Deck 
Mis~llaneous Metal Fabrications, Stccl Stairs and Railings 
Handrails and Rniliugs 

illYJ,SIQN 6 - WOOD AND PLASTIQ~ 
06000 ~arpentty 
O<HOO · Wood Framing & Sbcat:hlng 

DM8ION 7-TIIBRMA.L~9.JJK:.TIQN 
07162 
07170 
07210 
07251 
07270 
0741 J 
07532 
07600 

Dampptoofing 
Bentonite Waterproofing (WP-B) 
Building Jnsulation 
Fireproofing - Perfonnnnce Based 
Firestopping 
Preformed Metal Siding 
Fully Atjhered EPDM Roofing 
Flashing and Shoot Metal 

Pagclof6 
Dn1wl11&11, Slu:tI!bCll, Spi:dftatlons, Addenrut, 1111d Otbe< l>oc111neut.a 
{06!.t«l6 <4 ll.cv, t} 

04/10/2008 
04/10/2008 
04/ I0/2008 
04/10/2008 
04/10/2008 
04/10/lOOS 
04/10/2008 

04/10/2008 
04/1012008 
04/10/2008 
04/!0f2008 
04/10/2008 
04/10/2008 
04/10/20011 

04il0/2008 
04/l0/2008 
04/10f2.008 
04/10/2008 
04/10/2008 

04110/2008 
04/1 Of.Z008 
04/1012008 
0411 or.zoos 

04/10/2008 
04/10/2008 

04/10!2008 
04/10/2008 
04/10!2008 
04/10/2008 
04/10/200& 
Ol\/10/2008 
04/10/1008 
04/10/2008 
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EXH.IBIT"B" 

Attachment to Snbcontract/Purchase Order No. 318015--011 <lated 6/212008, by and between M.A.P. 
Mechanical Contracton, h;tc. and Skanska USA BuildiJtg Inc. for Mechanical at MidMiehigan Medi«'..al 
Energy Center~ 400S Orebard Drive, Midland, MI 48<i70. 

07900 Joint Sealnnt:<i 

DtvlSION 8-DOOrui AND WlNDOWS 
08100 Hollow Metal (HM) doorn.l!lld Frames 
011363 Sectioual Su:el Door (SSDJ 
08700 Finish H11rdware 

DMSTON 2 -f]NTSHES 
09227. Exterior S1l1d Wall System 
09250 Gypsum Wallboard 
09705 Seamless Epoxy Flooring (SEF) 
09762 Goncret.e Floor Scaler/Hardener (CFS-HD) 
09902 Exterior Painting 
09904 Interior Painting 

WY.ISIOti JO - Sl•ECIALTffiS 
10200 Arch.itectural Louvers 
10444 Signs 
10520 Fire Protection Specialties 
10802 Toilet and Bath Accessorles 

pJVISION 11 - EQUIPMENT 
11165 Dock Bmt).pers 

D[VlSlON 15 - MECI-IANICAL 
15010 
15021 
15060 
15100 
15120 
15140 
15190 
1~240 
15250 
15300 
15410 
15440 
15450 
15483 
15510 
15520 
15540 
15555 
]5571 
15574 
15575 
15582 
15830 

Mechanical General Requiremems 
Outside Utilities 
Pipe and FiuiDgs 
Manual V elves 
Piping Speciitlties 
Penetration's and Supports 
Mechanical Identlficatiou Systems 
Mechanic.al Sound and Vibration Control 
Pipe, Duct and Equipment Insulation 
Fire Protect.ion Systems 
Plumbipg Piping 
Plumbing Fixture!! 
Domestic Waillr Heaters 
Natur,d Gas Piping System 
Hydronic Piping Systems 
Steam Distribution System 
HVACPumps 
Boiler - Packaged Fire Tube 
Boiler Economl:r.ers 
Boiler Water Treatment 
Stack and Breeching 
Feedwater System - Deaerator 
HydrorucHeatingTerminruUnilil 

l>ligeJ of& 
Drawl~ Skdcllcs, Spedlictllous, Addcnda, ud Other Docomeaa 
~006 ed. R..,., V) 

04/10/2008 

04/10/2008 
04/10/2008 
04/l0/2008 

04/10/2008 
04/10/2008 
04/10/2008 
04/10/2008 
04/10/2008 
04/I0/2008 

04/10/2008 
04J.I0/2008 
04/10/2008 
04/10/2008 

04/10/2008 

04i10/2008 
04/10/2008 
04/22/2008 
04/l 01.20-08 
04/10/20-08 
04/10/2008 
04/]0/2008 
04/10/2008 
04/10/2008 
04/10/2008 
04/10(2008 
04/l0f2008 
04/10/2008 
04/10/2008 · 
04/10/2008 
04/22/2008 
04/10/2008 
04122/2.008 
04122/2008 
04/l0/'2008 
04/10/2008 
04fl21200B 
04/10/2008 
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EXHIBIT "B" 

Attachment to Snbcontrnct/Purchase Ord~ No. 318015-011 dated 6/2!1.008. by and between M.A..P. 
Meclumical Contractors, Inc. and Skanska USA Building Inc. for Mechanlcal at MidMichigan .Medical 
Energy Center, 4005 Orchard Drive, Midland, Ml 48670. 

15832 
]5835 
15870 
15880 
15978 
15990 

Electric Heaters 
Combustion Air Slellm Coils 
Exhaust Bild Ventilating Fans 
Air Distt,ibntion system 
Adjustable Frequency Drive& 
TC3f:ing and Balancing 

PIYISJQN~ 
16010 · Elootrioal General Requirements 
16110 Raceways 
16120 Low Voltage Electrical Power Conductors and Cables 
16130 Boxes and fittings 
16140 Wiring Devices 
16440 Enclosed Safuty Switches 
16450 Grounding and Bonding for Electrical Systema 
16460 Low VoltageDlstn'lmtion Transfurmers 
16470 Panelboar:tls · 
16475 Low Volmge Circuit Protective Devices 
16480 Motor Control Eqnlpm.cnt 
16510 InterlorLighting 
[6720 FiroAlann System 

. DIVISION 17-CON'.[RQ!,£ 
l 7000 Building Management and Control Systems 

l.O List of Drawings prepared by HDR ,4.rc)lftrets 

Sheet NP, 

STRUCTURAL 
S-001 
S-101 
S-102 
S-201 
S~301 
S-302 
S-303 
S-304 

m!1 
CD-IOO 
CP-101 
CG-lOO 
CG-101 
CS-102 
C-500 

General Notes 
Foundation Plan 
Framing Plan 
Bracnig Blevation.'l, Sections & Details 
Typical Sections & Details 
Typical Sections & Details 
Sections & Details 
Sections & Details 

Demolition Plan 
Site & Utility .Plan 
Sire Grading & Erosion Control Pian 
Pond Ora.ding & P.rosion Control Plan 
Steam Piping Pl.an & Profile 
Site Details 

Page 4 o!6 
I>rawiog,, Skc:11:hcs, Spctl1ict1tioos, Addeflda, 11.Dd Other DOCJJments 
(l16/2006 ed. R.cv, O} 

04/J Of2{)08 
04/21.12008 
04/10/2008 
04/10/2008 
04/10/2008 
04/10/2008 

04/10/2008 
04/10/2008 
04/10/2008 
04/l0/2008 
04/l0/2008 
04/10/2008 
04/10/2008 
04/10/2008 
04/l0/2008 
04/10/2008 
04/10/2008 
04/10/2008 
04/IO(l008 

04122/2008 

04110/200& 
04/10/2008 
04/10/2008 
04/10f2008 
04/10/2008 
04/10/2008 
04/10/2008 
04/10/2008 

04/10/2008 
04/23/2008 
04/I0/2008 
04/23/2008 
04/10/2008 
04/10/2008 



Skanska/MAP contract

009b

R
EC

EIV
ED

 by M
SC

 2/14/2020 12:29:43 PM

EXH.IBIT "B" 

Attachment.to Subc<,ntract/Pnrcbase Order No. ~18015-011 dated 6/2/2008. by and betweenJ\{.A.P. 
Mecbanieal Contractors, Inc. and Skanska USA Building Inc, for Mechanical at MidMichigan Medic.al 
Energy Center, 4005 Orchard Drive,.Midland, MI 48670. 

ARCEITrECTURAL 
o.-00 Cover Shoot/Drawing Index 
G--01 Abbrevlatlans., Legend & Life Safety Plan 
AD-101 Architectural Demolition Plan 
A-101 Architectural Floor Pl!lll 
A-lOR Arcbi1echrral Roof Plan 
A-201 Bxterior Elevations 
A-301 Wall Sections 
A-302 Building Section/$111ir section 
A-303 Building Section/Stair Section 
A-304 Building Section/Stnir Section 
A-601 Door Schedule and Details 

PLUMBINQ 
PU-100 Plumbing Underfloor Plan 
PP-IOI Sanitary & .storm Piping Floor Plan 
PP-IOR Plumbing Pip~ Roof Plan 
PW-101 Water & Natural Gas Fioor Plan 
P-501 Plumbing Details, Schematics & Demits 
Pw701 Plumbing Schedules 

lvffi<;;:1JANICA1 
M-001 Mechanical Lugend 
MP-101 M ecllanical Piping Floor Plan 
MP-JOR Mechanical Piping lloofl'lan 
MS-101 Mechanical Site Layout Plan 
M-401 Mechanical Bulargsd Plans 
M-501 Mechanical Derails 
M-50l Mechanicsl Detailii 
M-601 Mech.an.ical Stoom Heating Flow Diagram 
M-602 Mechanical S1llam Heating Flow Diagram 
M-603 Meclmnical Steam Heating Flow Diagram 
M-604 Mechanical Stellili Heating Flow Diagram 
M-701 Mechanic.al Equipment Schedules 

;mJEIRTCAL 
E-001 Electrical Legend 
EI.rl01 Electrical Lighting Floor Plan 
EP-101 BlectricaJ Power and Systems Floor Plan 
E-501 Electrical Deitai!s & Singh~ Line Diagrams 
E-701 Elewical Schedules 

.EJ.Biil.!lQTEGTIOH 
F-101 Fire Protection Floor Plan 

Pages oro 
Drawings, Sketcba, Spcdfle,1tlom, Addenda, and Olbcr DocwnentlJ 
(06/2006 ed. 'Rlw. II) 

04/23(1008 
04'13/2008 
04123/WOS 
04123/2008 
04/23/2008 
04/23/2008 
04/23/2008 
04/23/2008 
04/23fl008 
04123/2008 
04/23/2008 

04/23/2008 
04/23/1008 
04/10/2008 
04/] 0/'1008 
04/23/2008 
04/23/2008 

04/10/2008 
04/23/2008 
04/10/2008 
04/I0/2008 
04/23/2008 
04fl3/2008 
04/23/2008 
04/23/2008 
04f23/2008 
04/23/2008 
04/23/2008 
04/23/2008 

04/23fl008 
04/23/lOOS 
04/23/2008 
04/23/200.8 
04/23/2008 

04/23/2008 
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EXHIBIT ''B" 

Attachment to Snbcontrac1/Pnrcbase Order No. 318015-0l 1 dated 6/2/lOOB. by and between M.A.P. 
Mechanical Contractors, Inc. and Skanslm USA Building Inc. fpr MechanicaJ at lvlldMichigan Me.die.al 
Energy Center, 4005 Orchard Drive, Mldland1 MI 48670. 

3.0 Project Man uni as prepared by Skanska USA BuildJng Inc 
Includes Sheet.II SD-01 and SD--02 

4.0 Bid .1\lhmo.raudum No. l u prepared by Skanska USA Bnllding Inc 
Incl~ Addendum No. 1 aa prepanid by lIDll Architecture 

s.o Bid Memoran~um No. 2 as prepand by Skimsb USA Building Inc 

6.0 Did Memorandum No. 3 as Jtrepared by Skanska USA Building Inc 

7.0 Bid Memorandum No. 4 li.!I prepared by Skan8ka USA Btdldlng lnc 

Page 6 ofG 
DrltfflllP., S.ltttcbe,, Spi:dllta!lO#B, Addmd.a, aod Other Docunmtll 
{U6/2D05 ed. Ra-. 0) 

04/18/2008 

04/29/2008 
04/23!2008 

05/02/2008 

05/1712008 

05/13(2008 
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EXHIBIT ''C" 

Attaclune11tto Subcontract/Purchase Order No. 318015--011 dated 6/2/2008, by and between M.A.P. 
Mechanical Contl'actors, Inc. and Skanska USA Bnilding Inc. for Mechanical at M.idMichigan Medical 
Energy Center, 4005 Orchard Dri'Vc, Midland, lvll 48670. 

ALTERNA~, UNITPRICES,AND LABOR RAT~ 

Note: For lhe purposes of this Exhlbit C, the k.rtn ''Scope" shall mean the scope of Work to be provided by Subcontractor 
undec the Subcontract or the Goods !!lld Se.rvlces to bo supplied. and performed by Seller under the Purcb:m Order, as 
applicable. 

I. ALTERNATF..S 

Contractor/Buyer may at any time elect to have Subcontractor/Soll.er provide as part of its Scope one or more of the 
8ltemates identified jn this Section L Thi, "ADDn or "DELETE" price identified in connection with an alt:emaw is 
inclusive of all of Subcontractor·~er's costs and expenses to provide the aliernete in acoordance with all 
requirements of the Subcontract/Purchase Order. 

1. Insert the amount t:o be added to the Subcontract AmounUPurchase Order Amouni if the 
Subcontractor/Seller is directed to provide payment aod performance bohds. 

ADD_mA 

2. If the "No" bo:x. fa checked, insert Ute amount to be .added to the Suboontract A.mount!Purolu!se Order 
Amount for Subcontractor/Seller to comply with tho i.ustll'nnoo roquiremenlll of the Subcontract/Purohaso 
Order. 

Compliance: ~Yes 0No 

3. Insert the amount to be added tQ the Subcontract Amount/Purchase Order Amount for sales and use taxes 
on labor and material, if tax rocemption certificates are not provided, or ac. Owner roarerial purchase plan is 
not utilized so tha1 the payment of such taxes is required. 

a. 

b. 

4. Additional Item 

II. UNIT PRICES 

Labor 

Material 

ADD:l;N/A 

ADD$N/A 

ADD/DEDUCT~ 

If Conireotor/Buyer elects to change the quantities of one 9r more of the following items to be provided by 
Subcontractor/Seller as part of its Se9pe, or a change otherwise occurs in the quantit}Y of any such item and 
Subcontractnr/Seller is entitled. to a Suboontroct/Purcbase Order 11dJiLStment in connection with that change, 
Contrac1orffluyer may in its sole dbcretion utilize the following" ADD" or "DEDUCT" Unit Prices as the basis for 
adjusting the Subcontract Am.ount/Putch.ase Order Amount Each Unit Price is inclusive of all of 
Suhcontrnctor'&/Seller's costs and expenses to provide the specified quantity of the item in accotdanco .wi1h all 
requiff;monrn of the Subcontract/Purchase Order. Changed. quantities (e.g. lbs, LF, SF, piee.es, etc.) will be 
numerically netted (plus or minus) prior to the applicati9n of the appropriate dollar unit rate fur each listed Unit 
Prico. 

Altel'llllla, Unit Pril:c:s, and Labor RJit«t 
(06/1.00li ed. Rev. 0) 

Page I o(5 
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EXHIBIT "C" 

Attachment to Subconti'act/Purebase Order No. 318015,.011 dated 6/2/2008, by and between M.A.P. 
Mechanical Contractors, Inc. and Sicauslm USA Building Inc. for Mcchnnica1 at MidMicbigan Medical 
Energy Ce»tor, 4005 Orchard Drive" Mld1and1 MI 48670. 

It.cm Unit Price Unit Price 
.ADD· DEDU9'1' 

L $ I $ I . 
2. $ I $ /,' 
3. $ I $ I 
4. $ I $. I 

If requasted, Suboontrnctor/Seller shnU HUbmit Unit Price.,; for additional items lh6! may be utilized by 
Contractor/~uyer. 

Dr. ALLOWABLEMARKUPS 

Subcontractor/Seller shall apply the following overhead and profit markups for changes in the Scope: 

A. Labor 
TI1e markup on labor shall be reflected in the labor rates stated in Section V and shown in 
the Labor Rate Breakdown.· 

B. Material 
The markup on material sh.all be applied after all applicable discounts and rebatell due 
Suboontraotor/Seller are considered. 

C. J:!iird Party RcmWs . 
The markup on tilird party rena,ils shall be upplied to tbe direct invoiced cost. Bquipmtmt 
owned by tl1e Subcontractor/Selfor is not ell&ihle for marl..-up, and is subject to the rates 
shown in Section IV. · 

D. Sub-1;ubs;ont.r@1.-1or/S11bs11pplicr Work/S11nplv 
The lllllrlo.tp on Sub--subcnntrnctor/Subsupplier work/sup1>ly in connection with a change in 
Scope shall bo applied to the dlrect Invoiced cost from the Sub-subcontractor/Subsupplie.. 
Sub--subcontractor's/Subsuppller's matlrup for its own direct cost shall not exceed the 
percentages listed above for labor, material, and 1hlrd party rentals. 

R, AddiUonal Bond Premhun (if 1wuired) 
Tho addmonal bond premium (if required) on a change in Scope shall be applied to the 
direct cost oftl1e cb.ango .• 

%M.arlrup 
1S 

to 

10 

IO 

NIA 

Overhead and profit shall be inclusive·of the following: home office. costs, management supervision, !ruining, 
vi,hicles and pickups, travel, reproduction, temporary facilities, computers, office equipment., sinal1 tools, and other 
incidentals. Small tools are defined as tools that do not have a new unit cost in excess of$750.00. 

Attenia:tee, Uail Prlw, and Labor Rdcs 
(06/2006 cd, Rev. 6) 

· Pagclo!S 
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:EXlp.BIT ~,en 

Attadulitmt to SubeQ.n.tntctmu,rcbase. Order No. 31.8015-011 diitr!<f612/.:Z008, by and between 1\1.A:P. 
Mt:c,11:,micril Contractors, Inc. an4 Sl!~ nska USA .Building ~nC: for Mechanical at l\'UdMichJgan Me.djcal 
En~rgy. Center,. !1.005 01·cbard. D'rive, Midland, MI 48670. 

N, EQYII'MEN'f.RATES 

Con1n1ctorlauyer may. el~ t6 have _Subc-Outra~r/$!!fier13rovide any o(tlie following equipment 14 cb.l)ri.ect1(')'1 wi~ 
.j11J Soop~ at the amlicab.!~ "l:{OJ.irfy", '!DnHy''. ''Weeki)"'~ or "MonthlyY .ral-ct tq>eolfied. ·Eaclj specified ra~~ is 
inclusive ofall of Sub.contractor's/Seller's ,ob~~ and expenses to furnfsn the equlpme1,1t (µqt 1/icll)ding opetntgr) m. 
accordance 'with .all ro11iiitp11\ents ~f the· Suoco.11fracilPJJrchese. Order,. including bofJ)Ot limitod ~9 the f<>llowing:. 
1ranspQrtation~ d~1iveiy, j;ili;tmp, 'fi1t'll, ent:rgY. costli, consumables, ttmneotions,, majntenance, wt-l!f ru:lc\ 1t1er, repair,
depr®iatibn, moragli, wx. O\'~beuq, anrl _profit, If an. hourly rate 1s used, equipment shall be. charged based ur.on. 
uctnal us~ witnld ¥:.. hqui.. · · 

.. 
luite 

E<minment l)escriptlon. Hour.Iv nnilv Weekly Montll,ly· . 
.~.:,p • A -· • .v\Pl'Y . 

.. 
. 

Rental co!lb; of Subcontracto_d$eller-Qwned equipment run sliown on 'the Ii.st aho.ve i,i1ii!l lie charged as follow~: 
• 8.0% ofth~ i;ates llhown 'in lh.e fatest edition of''AED Green; Ilook'? prep!l!T,d by·EquipmeutWatch, ii~ 

Jose, CA ('.'A'.HP"); ot1fn(it,t;h.11)Vli .in A.ED~ · · . . 
• W% of OW 111:tes shown iii th~ l».testcdiuon of'rTool und Equipm~t ,Rental Gµid~"'prepared l)y MeJ:~e.nical 

Contractors Asaociaµoµ. of A.meril?J l"MCA''); or if not shown in MCA, . · 
• 60% of the rates shov.•n ·in. the !~test edition of "Rental Rate Blile- Dook. fur Consb}Jct~gn l~qilipment'' 

p,Il.i1isJied.by 1¥Juipmeu1Watch, San Jose, c'A ("B1ui, Book"); or ifnot·shown in the; Blue Book, 
•· u0% of the rares shown in t]:m latest edition· of ~fool and Eqi.ripmcnt Renlll-1 S.cb~dulo" pnblisl\et1 by. 

N'lllioi.UJl Electricai Coi1tn1cto~ Assi')ciatio1!, Bethesda, MD ("NECA"). · 

Sub,conlriuitoi'/$elfer· sliall no{be rcimbutsed (or the cost offoasing/renting an indlv:idxibl t~ol or pfece of ~me~t 
in excess ofits fuir marlrefvnluo M determinlld above. 

Altcrntle5, tintt'Pritea, ,nd La~ 'Riilliil 
(06fZ006 cd. luv. 0) 
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M.A.P. MECHANICAL CONTRACTORS, INC. 
EQUIPMENT RENTAL RATES 

5'1/08 TO 4/30/09 

EQUIPMENT 

SIMON 4 X 4 MAN LlFT 40' {1 DAY MINIMUM) 

FORD 9000 TRUCK W/14 TON BOOM 1031 STICK 
WITH FIFTH WHEEL FLAT BED OR LOW BOY 

TRUCK CRANE (2 HR. MIN. W/OP) 28 TON OSKOSH. 
W/150' STICK 

PACK 10 PLASMA ARC 

REX PIPE MACHlNE {6• CAP) 

GAS WELDING MACHINE 

ORBITAL TIG/GAS GENERATOR 

PUMP, DIAPHRAGM{GAS) 

CORE BORE MACHINE 
(BITS NOT INCLUDED) 

GENERA TOR {GAS) 

HrUMAN ROLLERS (SET OF 4) 

HOT TAP MACHINE (1 DAY MINIMUM) 

48" BEVEL SANDS 

36" BEVEL BANDS 

24" BEVEL BANDS 

14"-20" BEVEL BANDS 

4"~12" BEVEL BANDS 

FLAT BED TRUCK ( DAY RATI: +$ .70 PER MILE) 

BOSCH ELECTRIC HAMMER (4 HR. MIN. $4-0.00) 

GROVE SClSSORS LIFT ($100,DO MINIMUM) 

SKYJACK 3015 SCISSORS LIFT 

ROUSTABOUT (1 DAY MINIMUM) 

MAN BASKET - DAY RENTAL 

JOB. TRAJLER 

LARGE OFFICE TIWLER 

HYDRO TEST EQUIPMENT 

HOUR 

NIA 

.$150.00 

$150;00 

$ 50.00 

NIA 

NIA 

NIA 

NIA 

NIA 

NIA 

NIA 

NIA 

NIA 

N/A 

NIA 

NIA 

NIA 

$100.00 

NIA 

NIA 

NIA 

NJA 

NIA 

NIA 

NIA 

NIA 

DAY 

$ 165.00 

$ 1,050.00 

$ 1,050.00 

$ 185.00 

$ 25.00 

$ 80.00 

$ 275.00 

$ 62.00 

s 65.00 

$ 80.00 

$ 25.00 

$ 110.00 

$ 190.00 

$ no.oo 
$ 75.00 

$ 60.00 

$ 30.00 

$ 700.00 

$ 68.00 

$ 115,00 

$ 58.00 

$ 30.00 

s 35.00 

NIA 

NIA 

$ 50.00 

CTORSJNC. 

WEEK MONTH 

$ 750.00 NEGOTIABLE 

NEGOTJABLE. NEGOTIABLE 

NEGOTIABLE NEGOTIABLE 

NEco·nABLE NEGOTIABLE 

$ 125.00 NEGOTIABLE 

s 400.00 NEGOTIABLE 

s 810.00 NEGOTIABLE 

$ 185.00 NEGOTIABLE 

$ 245.00 NEGOTIABLE 

$ 360.00 NEGOTIABLE 

$ 90.00 NEG0l1ABJ.E 

NIA NEGOTIABLE 

$ 550.DO NEGOTIABLE 

$ 330.00 NEGOTIABLE 

$ 215.00 NEGOTIABLE 

$ 180.00 NEGOTIABLE 

$ 80.00 NEGOTIABLE 

NEGOTIABLE NEGOTIABLE 

$ 245.00 NEGOTIABLE 

$ 368.00 $ 875.00 

$ 145.00 $ 500.00 

$ 00.00 $ 310.00 

$ 125.00 NEGOTIABLE 

$ 100.00 $ 350.00 

$ 150.00 $ 500.00 

ALLOY WELD Miff. $1.50 PER DlAMETER INCH 
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EXHIBIT "C" 

Attachment to Snbcontrnctf.Purehase Order No, 318015--011 dated 612/2008, by and between M.A.P. 
Me<:banical Contractors, Inc. and Skanska 'USA Bailding Inc. for Mechanical at MidMlchtgan Medical 
Energy Center, 4005 Orchard Drive, Midland, Ml'. 48670. 

V. LABOR:RATES 

Contractor/Buyer may elect to have Subcontractor/Seller provide labor (or additional labor) in counectiCln with its 
Scope. All adrlltiona.1 labor shall l)e billed at the applicable rate as required by law. Each specified ram is inclusive 
of all of Subcontractor's/Seller's oosts and expenses to furnish the additional labor in acconlan~ with all 
requirementx of the Subcontract/Purchase Order. 

Subcontractor/S~ller sbaU provide Contraotor/Buyer a breal(down for each rate specified. 

Trade 

1. Genornl Foreman 
-2. Formnan Plumber, Pipe Fitter, or 

Welder 
3. Journeyman Ph.1ralx:r, Pipe Fitter, or 

Welder 
4. Apprentice 
s. ~ lnspectlon 
6. Qwility <;!Qntrol Inspi;diQn 

AJtentates, Unit Prlcfl. an.cl Labor R.lltu 
(Ow'l.006 i:d. Rev. 0) 

$ 

s 

$ 

s 
s 
$ 

Rate kate 
Straight J:>remium 

Time Time 

85.60 /hr s 119.80 

_JJ_~_.5 __ /hr $ 10:S.4.S 

68.SO /hr $ 95,90 

60.60 /hr $ &4.90 

143.SS /hr $ 201.40 

79,IO /hr s; l 10.75 

fage4 ors 

Rate 
Double. 
Time 

-/hr $ 162.60 {hr 

/hr. $ 143.IS /hr 

/hr $ 130.lS /hr 

/hr· $ 115.lS' /In 

/hr $ /hr 

/hr ,: IItr 
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EXIIIBIT''C" 
Attacbinont to.Subconfntcf/Pp_rchase Oi;<l~ :r;o·, 318Ql~·oa qated glZ/2008, byi!lld be~~n M.A.P • 
. MecJtJlnit$1) Contraclors,'Ine. and Skanska USA Bnilding,lu'c. fq~ Mechanical at MldM:ichigiln Mt)dlcal 
)i:nergy .o_~ter. 4005 Qt~e-td ~:riy~-1 ~dla:nd) Ml ,tg670. 

J"RC;?.moT: 
·wolU( CLA:sslruQ\TTQN: 

$'J]l!CONOOC!f014 

·»A~f 

fillJ1ECTI.VB DA TES': . 

"BASE RA11; ,$ __ • 

+aBNEmS L ...... -,-

~-· 

FlC/\. --~ 
rut'A. __ % 

'Slfl'A __ % 

Au.to!nObile Jomrr6!\c.c ____Yo•• 
~Mod. .,___~,. 

FOtmMAN 
l'i~mlu111 l'f'Cllll.~11/l 

·~ 2 

•.perurno1r~ {if BJ)J)li(l6ble) 
Olf not In Ocncral Llebil!ty 
...... ~betd ttlJd prolit shall ilot·be'app{it,l lxl prmium portloo cifisbot 

At~u, Uattl'rices, all)I Lal!or R~~ 
(06.0006 ¢d. Rev. 0) · 

stolgtJt. e«mh,m l'mnlnm 
. . JK i . ~lght l'n:inlum Prtmlum 

l~ . l 



Skanska/MAP contract

017b

R
EC

EIV
ED

 by M
SC

 2/14/2020 12:29:43 PM

Att~htnent_ to Su'bcol'ttra~~clla~e()Hfor ~o: 31~0.lS:..O;fl ·~ted 612!.ZOOS, oy ijnd .l?e~w~.nM.A.P. 
M:cchanicafCou(r.l\ctors, lnt;., and S~an.ska, USA Il_uilding In1:-- forly.{e.chanicnl at MidMkMgan M<.'4ical 

.Energy-Center, 4005 OrcharclDrive, Mi~land., 'Ml 48670. 

PROJECT SCHEDULE/MILESTONES· 

i l'i{O,TEGT ScimDULE . . 
See Ptpject Scbedui~ ruit~ 4/l-S/2008 {Rderr.n~ 13iq Paqkag~ No. 1 Do¢utnerit6) a.s ~ell as aU sllb!)e,quenf: 
schedules as developedtbroaghout the projecl, 

Due·Date 
All .SU bin itta.1s {i/20/200.8 

''Substantial Cqmpletfon" sI1aH be defi~(:d as f9)lows: 
Sub1,1llntiai Complmon is when.the Architect certifies that the Work or tlesignatfon portion thereof is. 
sufficiently C91n,p~e(e irr ttccrordance with·tbe Contract Doc\ltrleil_ts so that the Owner i:;.an occ11pyor utilize 
1llei Work for its intended use. (AIA A201 General Conditions iQ91 ed.) . ·· 

l, .R'EQlJIRED.LEADTIMEAFI'ERSUBMrl'TAI;APPROVAL 

List other items-ove.r :f'our (4) weeks 
1. 
2, 
3. 

:Project Schcdui~estoncs 
(06/.200~ e<1.. Rev. O)· 

, .. . . 

Pngt 1 ofl 

Lead Time 
10 Weeks 

. Weeks 
Weeks 
Weeks 
Weeks 

·weeks 
Weeks 
Weeks, 
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~Jt.:RIBIT··~D'~ 

At1;nqhrben.t tp S~b(ontra~t/Ptu-ci!,ase Ordol" No, 318(}1-S-~11 t:tllted 6/2/2()08, '&y l\ild betweeifM.A.P. 
Mecwiufo13l·Contractors, Inc. and Slum.,lm USA l~tiildingloc.. for Mecoauical n.t MidMkhigm1 Medical 
'Energy Centel';.4005 Orcb:an\ Dri,·ti,,MidLind,Mr 48671( , . • 

4. ANTICIPAnro.DlJRATIONS.FOR KEt SOBt:Ol'fl'RACTORACTIVlT'.IES 

Acttvitv 
1. C.~~-:.- -,_! 11u-kJ 

4. 
5, 
6. 

5, ANUCIP ATF.J> CI,tAFl'. LOADING 

4 y~tn~!"" Crew Sl:ze. b ,,.g /.1. en 

~ ~4ioo'MlJdroDt$ 
f06(2001i ed, ~. l!l 

Workdavs 

Peak.Ci'ecw S~ 

CraffB::ours 
·,{}XJ) 
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EXIDBIT "E" 

Attnclnuent to Subcontract/Purchase Order No. 31801>011 dated 6/1/2008, by and between M..A.P. Mechanical 
Contractors, Inc. and SkausJm USA Building Inc. fot Mechanical at MidMichigan Medic~ Energy Center, 4005 
Orcllard Drive, Midland, MI 48670. 

SKANSKA STANDARD SUBCONTRACT TERMS AND CONDMONB 

TABLE OF CONTENTS 
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J ,J DejlHif/OJ,S, '''""'"'"'"''"''""'"''''"'"••"•••••••••••"'"""''•"•'"'''"'''"''•""'••"•••,.••.,;.,,.,.,.,.,,.,,•mwu••••••h•••,.••••••-"•""'''"''"''•••"'" ~ 
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J.J Comrael Doet1ments . ........................................... , .. - .................................................................... ,. ....................... ; ............... 2 
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Exm:BIT "E: 

Attachment to Subcontra.cl/Purchase Order No. 318015-011 dated 6/2/2008, by and betweoo. M.A.P. ~hanical 
Contractors, Inc. nnd Skanska lJSA Building Inc. for Mechanical at MidMichiga.n MedicaJ Energy Center, 4005 
Orchard ))rive, Midland, MI 48670. 

SUBCONTRACT TlmMS AKO CONDITTONS 

Art!~ 1- DEF1NmONS, CONTRACT DOCUMENTS ANO nELA TED MATTILRS PERTAINING TO SUBC0NT11AC1'.0R'S WOltK 

1.1 I>e(lnitloM . 
Tho following ~nltlllDB apply tnwnally tn these bl:rms and conditiona lllld the Snbronl:rallt f\g~11C11t: · 

(a) ·A]lplkitlblc f..aw" all laws, treiiticl!, onfinllIICl:l.'J,judgments, decrees, h\iim.,iiOJl!l, writs •nd orders of1111y CQUJt or gnvellU1l(:flllll agc11cy or oufh.orlly, and 
111ICJ, ,egulalions, cooes, ordC111, l~ions of «ny federol, Mhfu, ()()Unty, nmnieipal, 11:glomll, envlmnment:al or other llovenimcntaJ body, 
instrumcntBlity, sg,:nc)', 1U.11l1urlty, or court haVlng iurliiaiaiion over tho Pnuect or any actMty 11Q1td11Cted at or in conn~on with the Prciieot or ln 
'oonncc6on with tho Subttl!\lnwt. 

(b) • A1cl1ftl:t:t" trtc:an.1, lhc aicllitect emplo;'rA by the Ownor in oonne«Ion wltlt the J>tojwt a,i ldbt11Jlicd in !he SubrootractAgn:timcnt. 
(o) "<'.eitlfic;;/c of Pimtl Complooan· Jl\CllllJ the cenif!Cllle illdleating !111111hc WOik tlllwthan po1e.n!lnl mimnty obligndont has~ C01np~ II!! rr,quircd by 

lhll'0WnCl'Conlrllcl. 
(d) "Ccitifi.'lali::ofSubrtllnllAI (;:-Oflll)lctlon" w:al\S Uic tadliome indicating !1181 lho W01k lw bMt subS1alllinlly 91>mplc.!td as tcq»imd bylhc 0)\-oo-Contrttct. 
(e) "Chtmgn" mClllls 1111 odliitlon, reduction, nncel<lflltion, ~uspeoslun or o~r !l\Odlftc..tion In the soopc or lime l'or t!tc perfDlltUlllllO of Bubcontnwtm's Work:. , . . 

(1) "Ch~Ordcr hllli thcmC811lng tttfurth In Section 10.t. 
(g.) "Contract Docmnlllllr' hu the rnettning iet furtlt 111 Scction t .3. . 
{h) "Conunemr" means 1M cnti1y ldwlifled es Juell In the SUhwntmct .Agreement 11 in undmstuo<l that Slwullce USA Building !no. miy ~lso be rcfcm:d to 

In the Own,:.r Conlnlct as U1e "Conslructlon M11111lgrf", "D~lgn.Bulldel'', etc. Jn all $uch in~ill!loc,, too tcnn ''C<mftllc!O(' slUill be <lw»ed 
illterolumgl!llhlc:. wlth the k:nninology 1WJd In the OwlJe!' Contrnct to n:fl\l' In Sl:llnska USA Building Inc. 

(i) "Damtses" 111can.q, individually and c-0ll«tively, llS llj)plicahlo, IUJY 11110 lilt lwes, cost¥, c~. dllfnagi,s, lnjnrles, claim$, denuu1ds, obllglllilllu;, 
liabilitles.Judi)inCtllx, fint'.s, pooaltle11, Interest mid causu of l!Otioo, including wilbout llmit"lion l!Jrnini.n1111iYe 8tld lcl,llll costs nnd tcaSCmAble uuomoy's 
lees, 

0) ''Delay EVC/lt~" mu lho rncmdng St:f forth let Sectloo 11.3. 
(k) "Design Profl:8Sioll.lll" !Ill used herein, rneM.!I 811 archltu;t. profussiooal tni;ineor, or O(hu profcssionlll c,ngi,gtd by !be Owner In provide desl{!n &crvices 

tn Ille l"roJcct. • • 
{1) "~vc Dm" ahllll nieun the d111c do!Jned as i»c-h in lhe bellding port.Ion of the Subcon!t'IWt "8foemcnt. 
(mJ "lndemnificd Prutin!t mc.all!I the Owner, Conlrnclor, !lld Uielt ~pccii\Jc dimilDrs, ofEie<:fli, employees, f><Utltu l!lld subsidl3ries of any tlr,r, 

rcprcsenmtives, agcnm, :rua=r.; and 11SSi&na, ll!ld any and 1111 ~entatives. J!tenl$, dlrcctoo, offioen., employees of nny of the ro,cgoini:. 
{n) "Ownc:I" IIW411S Conlnwlnr's .:ustomer iu connrietion w!lb lf,o Projcce as ldentifioo in the Subeontnlct Ag«:,ctpent. 
(o) ~owner Conb'aet" int:,,ns lhtt ronJnsct be<lw!:t,gi Coitmwtlll' nnd the Owiier for the Proj«t id¢ntificd in the Subconln!ct Agrc¢ffient. and all written 

.m:nr.rufinenl!l, ch.'loge ordcri:, madllie!!tiont ~ supplements ll1erelo. 
(p) "Proj~" means dlll pmjec( in lXllllledion with.tho partle.1 have rot~ into this. Suboontractas l~1tifkd in the Subeontmt ~cnt 
(q) ":Scliad11tc" lwthelll<:1111ing 5CI furlh in S~wn 3.2. 
(r) "Sul~ ruCl!tlt !1111 &8fCCl'll!l'l1t between Conlr!lctor 111111 Suhcoot111cwr for the l'iuject anct ls ~umpriscd of tilt Conll'IIC! DO<:UmO!llll. 
(s) "S11bcoru1"11C1.Agmani.w' means 1ho dQairoent~ Suboonttatt ~11en1 i\lld excoou-il by CM!racwr and Suboonlrne!ot. 
(t) uSu1lcaulnll;t Amount" lllCll!1S lhc e.monnt lo he paid by Coutnu:toc to Subcontractor fur flubconmu:tor's peml!llltlllCe. of the Werle M idcntilkd in ~10 

Subcontract Agrwnenr. 1'lle Subcoulmo! Amount lru;h/dl:$ all federal, Jl!ttc, coonty lllld municlpnl lm(cs Imposed by Applicablo.Law upoo labor, 
5<:IVi<.'e!, equipment, mlllaials, supplieit or <1thlll' iltms 1Ulq\llrcd. jlCTllJnned, funwhed or 1ised in connc.ction with or llID'lllg out ofllln Suhootitraot-Ot's 
Work, including, but notJlmitoo to, lnlli,ponarinn, sales, U$0, gross J'OOCipts..ro;else, unemployinent, nnd pcrsunl!f property tax.et, wbo:tfi~r paY11blc by or 
levied or ~ AgmlAt Cootraclor, Omiu or Subtxmlractor. If Xp1iticablc Law requires 111y· iucl, b.'t.e8 to be stated ltl1d hb11rgw septttately, 
Subcontnwtor $hall include 4 1cpW11te Une ht:i1l (111 1111y npplkations fur payment or invoioos indlc!i!lng Ille 111ll<l!IOt of iuch t>1ll<S. ibe tott!l price or all 
items included in Subooutnwlor's Work plus Ibo amount of ftll mxes e11plicablc tl=:o, shall not ncced the 8uhootitr6i;t Amount 

(u) "Subooolrnot ~biblts" mellJ\S lhe !',ichibitx lllllfkcd iu tbe Subcontract Agreemcnr as 11pplic:able to the Agrcen,cnl 
(v) "l:.'ubgiuud" ha, thttnC11JJn111 rl1t fbr!h in Stcllrl!l 15.2. 
(w) -subCl)(llrllC!or~ mcnns each vendor, ,:upplfcr, ~ialm121, consultan~ CO!JtJ'llC(Dr or other p,:RO!l or tntity petfunning & P,Ortion or the Work and/0! 

providing 1X1uipmoo1 or !CfVi= dlooly or lndlrootly in nonneaion with the Worl.: at defined In tho CoDnc! Dooomcots as set forth in Se<:ti<in IJ 
hefeundm:. · · . 

(x) ."Sub·11tlboootraotor'' me.ins Clr.:li )O\l,'l'r tir.r vendor. 5lTJIP!lcr, mlllbrlnlmcn, t:()lt!<t.ll!Bn~ ~. suboontraoior or olftcr pro;on or mtlty !""forming a 
portion of the Work !bf 8UOO(llltr11«or hm:under tmi!/or providing equipment or !!('JVfocs directly <lr lndll'Oelly In COlll\COtiOD wilh Ille Worlt or 
Subron!ract.. 

(y) "Work" means the \VOO: to be pcr{urmed by Subcon.tme!JJr u11ocr the Subr.ontrm:t as gtneratly described in Sectioa I oflho Suboontrai:t Agreement nml 
moio spt:cllfoslty ict fortl1 In Exhibit A.. Subconttru:mr shtll p<:rfotm •II tccllnical, profts11iomd or otlltf' .rervlccund provide oil supmision, llll>or, 
cq1iip111cnt, l1Ul!eo41, li\lpplli:$, pcrml!!I, insurance, hoisting, st11ffoldinll, ".\'Siem,. tool£, apparatu,:, 1ra11sportatiou, thop dl'llwlng~. samples and subrnitlllls, 
and .all or.he;- items n~nnry to perform tllld c:omplcte the work required by Utis Suboont111tt. 

.1,2 S!!Mr,.. 
S11boontmetor ncknowl>!dge, that the safety of pcrwo, 1111d propt1ty on and off the l'mjeot site il'I oonnectlon witl1 pctfurmllnllC of the Work b of prime 
lmporilmoc lO Coiltnullor l!lld OW!lt.t, Md Subconlnlctor slw.1 coopcrafl:: will1 C..ontractor nnd Owner In cffi>ns to prt\lenl;injurles fl) pllltMS M<l proJ)t;lt)' lllld lo 
comply witli all applicable n~ rule.11 and tetuiatiOll!l, Jncluding m set furih in Settiou 14.2. to crcatt, und mlllnlllrt !lit lajury tree envlronmlll1l 

Sl11msl!a Sl4ltdan:l Subcontracl Terms and Condltlo11¥ 
(06/2006 c:d. Rev, l) 

f'age1 ofll 
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EXHIBIT "E" 

Attaohmont to Subcontract/Purchase Order No. 318015-011 dated 6/2/2008, by and between M.A.P, Mechanical 
Contractors, Inc. and Skanska USA Building Inc. .fur Mechanical at Mid.Michigan Medical Energy Center, 4005 
Orcjiard ))rzye, Midland, MI 48610. 

J . .3 Ctmtract 1)ge11ngn11t. 
The Subcontract is a:impriwl of lhll rollowlng "Cont111ct Docmnenu"; the SubconltllOI Agreemtnt; !he Subcontnll)j Exhibits; ood, !he Oi.vncr C',0ntract, but 
only wilh re:sped to U1t15e obtlgallo,15 111111 arc ap11li~1¢ (directly or lndln:ctly) lo the Worlc to be pedhrmed by Suhoontrnclof lllldtt lhc Suboontract end 
Owner's rlghl#, rcdtcss and n:mc<lics 11$ provided ill Stt;lkm 1.6. Subr.ontrnctor l!SSIJmes toward the ContlllCtor lll1d tho Owi1cr all tb~ obfipJIO!!Jl !hilt Ille 
Contractor amunt:1; towerd ltu: OWnm' ln the. Owner Conbl\Gt with n:speot to lhc Worlc lo be pcrfurmed by Subronbu!or undet t:hc l>'ubccmuuoi. 
Hotwithstandil.'lg the fon,going, the payment and disputo n:solutlon p,ovlsllinl contllfncd iri the Owner Conu1.c< arc IIJ){l¢11ically excluded 0-~m the Contrect 
Documents. 

1.4 CD,rl/[Qf:1 TJ'l<:u11w,m nt~ Cllny,LmU!trllJJJ!. 
The C.00tr11Ct Doe11111ents fltC udendi:d (o be n:i1d as a whole, ~nd 1111y Work required by Ollll part f<lld not mention«! in Wloth<ir (e.g., Item llhown in dn.Wing und 
not rumtk'I\Od in lhb $pll(l!iloatloru, or 01entionod in lhe fJ)tcifieat.i1ru a.nd not shown in drawing), chnll b,, executed to Iha ,nmo extent llS !hough required by 
all. Tue ndditlon, otnis!liou or in~ plecemciu of ft m.ird or chatlllllCc in ooo part of ti~ Subcontract shall not cliaugc tho Intent of the Svbcontnct as a 
whole, and sluill not consritutc the bw for a clnim by the Subconlncror 1hr 11n i~ In Ille Subeonlmct Amount or 1111 cxn:nslon 9ftimc within which 10 

ptdorm aod COJnplete the Won:. ht the ovent of a oonfilct betwceo one c.- mofl) J)M'isiom. of the Con~ Doc11mea1~ the proviaion hnposiog lhe mom 
danandlng term, oondition, duty or nandA(d 9f pa-formaocc, or the ~lc. limitalioo on Iha l1lllUfC and type of relid or &.tmvgc:s ,llowtd to Subcontra«or, 
ihtll rontrol. A conflict exlllts fu the Contract Doeumena when 1he $lll1lD subject tnlll!ec ix addri,ssed by two or more provisloru oflll<\ Conlnwt Docomcnt~ ln 
a mftnnerlhlll oannat be TCCOJ)()llcd lo give effect to all pmvlsiou. lit the v11tlOUJl part, -0fll1i: Contmc:t Dorumeo!.'! where ml'crcmi i$ nude ro upplie./lblc oodi:s 
1111d 6ta11dnrds, !hi, Wmk sh11ll, <>xO!lpl as othenvise apocifi«I, confonn lo the lalc!it issue of 01e 1efcrena:d cod, or sl:llndud avall:ibl~ al Iha time the Work b 
pertbmiw. . . 

1.5 Obllgatln!t!J.!.SJJµfv fly, <,wrtmet l>N;ummts. 
Subeo111rn¢tlll' lllwl caT<>tblly !l!udy and eo1npim, th~~ f.loc\1me11ls and noUfy Contrliclor In wrltlns of any wnr, illC(ll'lristency, omill!li<:111 or ambiguity 
ptli,r fl) mcocoting any nlfec;(od Work. Contractor'a dclerminlltkm of the Soboon11ru:l n,qum;iumtll ln view oflhc lrnJT, lnconsiS!l:ncy, omlsliion fir ambiguity 
tdndl be fuu1l uud Subcontrlll'!Ot shall perfurnl the Wort: wml~ei1t w1tl1111111. dlltt:nn!nA!lon, subjwl to ditpulo rc;olidion under Sootiou 13.4. Subcontr!lc1or · 
Jhllll he llllhlc fur any addw costs or dllll!~ 1erullina from irs pafcmnanco of any Work involving 011 emir, lncwvbf(.IJ()y, oruisdon or 4mhlgully In tilt: 
Conttsct Do1:umc11lll. thnt 1w not beul ,q:,mwd to Contractor, inctudiog m1y re-per.roman« and 1elw:od costa or com:dion and m1y addillolllll e,n,ibl h1curn,d by 
Ilic Cootnw,!(}f. 

1.6 Rfr/111 e.!1!l!L0!1/'!!let 1Jndg the (l,rnf.1' C!mtr!!C!,. 
Confnl!l!Orshllll bavo lhri benefit of ~II rights, redress and_remcdks against Subcootroetor thlll Owner hiu against Omtracmr under thl, Owner Contract. 

1. 7 TTtt &d11ta:t 
1f 0Wner dOl'.S oot cngJ:ige an A11:hltect on the Project, the parties' riJ:hu and obllgwfons under the Subt.on~ shall bo 'defelmintd without tr.gard to any 
cenificall:.'l, delrmunalions or olhcr lum:tious Ute Contraor Downlcnts lllltieipatc !he Arobilt'ct win imlc, ~ or perfunn. Tbc Owo<:r may llt :my tilltll 
subll!Jtute the Atchllcct employed by it in oormectlon with the Project. 

2.1 

J.2 

Article 2 -SCOPE Oil SUilCOltrRACTOR'S WORK 

dll Tl!JU$ &1mirr,d tD ft.r(,1m1 flte Wqrk 11M: I11r!.u!l.ed. 
Suboonttfflor and II$ Sub-suboonl'rnot0f1 shall strictly comply with llll.rcquilcmeo!S of the Suboontm:t In 1he perlbm111nc.e oftbe Work aml outer cu:tivitic:s in 
oonnc:cdon with the S11P<XJntmci. Soboonmwtor llclmowkdges and agrees lb« It can J>d'fbnn anti complete the Work in lltrlC\ compllanco with lli¢ Sobooovaor 
requirements, including S~uaot Amount llod Project $tbod11fo, 11nd IIOlcnowlcdgta and ~ th11t it cun do so ovm !hough C1?11aln drawings, 
"')C(;!ficlililJUJJ, ~lcnd11 1111d bulJt(Jn,, may not b<: fi1lly dovclopocl at the lime ot ~g. Subconfnu:!l)f further acknowletlges llnd ftgrc()S lhnt the Woift 
inch~ the provision of nll equiprueut, componmm, r;ymm.:, matedali, do01nn011flltioo and olhr.r llerVIC!'.:S nn<l Heins ffi!Uirro to perform the Work und mnlro It 
complete,, tl.mcdoru!l cmd/or npcn,1io11al, nutwillllifandingthe Ila~ lhat each suclt service or item may not bo o.l(ptossty mr:ntlonw in the Conlrnct O,xu111t111S. 

fukc/.ltfY:gtjgrJk!.n. 
Subeontractor rcprt:sculs lhAl it h~ or has hml liill opportunity to, trounirw lite Project site 1111d Contract PocumC11tn; Uu,t it h!!S i;uti!lied l!!:t~f ru; 10 !he 
n-.qulrerneurs oflhe Wod atu! all 1:ondltions which may atThct the Work., iotluding but not limited lo 1bc availability Md cos.ts ntlshor, 5efVices. cquipmen~ 
mute.rials, &upplics ru1d other item, rniuin:>d for tho Worlr. the observable oondiUon of tho Projce1 stto and l!Ct(:Sll lhcrcfo ro perfocm the Work 1111d aclu!l and 
rultioipaled IOC!II wea!hcr oondltlons; !hat tho SuhronJtiu;t AmOllllt and Sdu:dulc have bemi dcttm\lnC<f with due rog1Ul1 fllr till tllca roqulrc1'llellls lllld 
conditions whlch do or may a!:foot the Work; and, that its wtry inio tl1i: Subcontrw· ltll$ not been induced either wb.:>lly or in patt by My promise.s. 
~us or !!llltUllCDU by or on bcJtalf of Conlrl!Cl-0!', OW!ICI' end/or IIJ? An:11llecc, other than those BC! tbrd1 In lbe Sabc<intrnct. Subcon1r1.ctor 
aclmowledges lllld accqim tbc rlllk or ntfsll!lo, or ermr with r&pcc;t 10 all mnttcris wilhi!l the scope, of it,; Project inv(;Stiglllfon, Md Dgitti tllllt h s!ullf 1101 bo 
cotilled lo, 1111d aliall mllke oo clldm lbt, any additional comJiel)ll!llon or <1=ge1 or W1Y kind or clmr&ter or an t:Xlt/ulon ofl.imo ror 1iafMl!ance should any 
rtq11iremcnts or t0nditioos 11pplloablo 'Ill the Work be ditrcr«it 1mm or in ttddltlon 10 rbosc ldenlifit.d by Su~ac!QI' lhrtlttgh suo11 IW511nabla iovcstiguUon. 

laiJJIJ1g Candi@&. 
Sub«iatmdof slwl lasp«t lhe WOrl.: provided by otncn onto which 1111> Wori: is tn be pl&ccd OI to .which the Worlc ls to be uppUcd « attached Md shall notify 
Contrnaor in writing of nuy ~lo dcfl::ct or olbtt detriment,! condition in 1111y rudl work prloi- to U10 pt'do,msnee ofllll} llflboled Woik. 1fSubC(!l11Jt1<:wr Mis 
to so notify Cootl8tlot, SubtlOllll:uol:or sbllll ho ~od to bnve ~ 111" c,)Qdi(lon of such wock ns 51Jlfnble fur ru WoJlc:. Subcooflllallf thl!II be llfll!lc ii.It 11ny 
added CO$!$ or dEmllge resulting trom Its i:,ctmrm111JOO of any WOik invotvlng IIDY \llJt\lfulblc WOik piuvidcd by mlten. uf whiab Suboontr11mor hn; not uotillcd 
f'.ontnu:tor 8$ required, lncludi113 any ro-perfonnnnoe lllld !lllllled OM!,f-0!' ccm,.;tlon l!nd t<'lY l!ddltionul llOSfS incu:in:d by !lit Contractor, o- 0( ll>elr uthu 
oonmu:lnn. 

Skanska Sbindotrd Subcontr11ctTe,,111v 1111d Condltio11.1 
(Ou/2006 ~. Ri:v, 1) 



Skanska/MAP contract

025b

R
EC

EIV
ED

 by M
SC

 2/14/2020 12:29:43 PM

EXHIBIT "E" 

Attachment to Subconfract/P11rchase Order No. 318015-011 dated 6/2/2008, by and between l\LA.'P. l'tkclt~nicul 
Contmcfont, lnc. nnd Skanskn USA Building Inc. for Mechanical at MidMkhiga.n Medical Energy Center, 4005 
Orchard Drive, Midland, M[ 48670. 

2.4 Pt!fe m CimfJl11P& 
Sub«l11trwor J!UCC• tlllll OWllCI' 1111d Contrnctor shall have !lie right to porfonn or hllve perfurmw oUlorwork In or 4bolll tbe l'rojcct 1lte dtJ11ng lbe lime when 
S11hoontmo1or ls perfonnlng ifs Wori£. SuO(:OntrnclQr shell: coonlilUlle 111 \V()ll( 001lvilir:s afthc Project riltc with IIJOS11 of C<inlncinr, Ownc:r, lll!d their olha' 
conlraotM; afilxd a reasonnbte opportoohy foc t1ll1 intn>ductioo Md storngc of matcrillbl and tlio too:etrtlon of 1i11Ch worlc; Md ml!kc evcl)' n.a:sonabla oflbrt ro 
linllblo both lu Work and sucl1 other wonc to be complilwd wllhout hiI1d11111oe (lf ill1l:rlh,t11ea. Suhconlrn:tor sl1all 11otify Ccmlllllltor In writing or any potcntial 
oonllfoa bo!WWI Its Work nnd ouoh 1>1hcr worlc Md if n,qlle$b;<l liy C!lhtnlctor llhall p.rticiparc In thr, pmplltll!itin of coordiruiltd drawings In iueas of 
eoogesdun. fo Ji1uooolls whCfe a CQnflicl arises bt.tW0/311 tho Subeolltrut!Dt'J Work ~ tho 'WPfk of other$, Contrncior will dela'llllne In !Ill dl$otollon whim 
work h11 (he highest priority und din:<:( the pcrforml\llce of the Wolk acron!ingly. Subcrmlm<.llor shllll not bo ontltled to an ll!ljm.111m1t or the SubC(l(ltmct 
Amount or an mdl!nsmo of limo fur ils ticld r.oordinlllion nclivltics !IS !he S11bcontrnc1ot sl1"ll anticlp111e and provide for such w-Aivitles m the Subcontta¢t 
Amollllt and agrcc.l limc for perlbrrrumi:e. 

2.S Ptyfecl/e/J (!(.lfJn:!s.. 
Suhr:ontrnctor sludl pro1ec1 the Work llt all times prior to Its nooepuma, by Own«, Suboontrllctor ~hnll bear !hr, risk of loo <Ir MY d!i!nnge ro tho WOile or ~ 
portion thereof prior fu Owner', ru:oeptanoc (11:gatdJ(;Sf of the holder oftitle ~10}, and S~ shill! promptly n:pluce, rep;!lr, ~~ or rebuild any 
sud1 dalJ)Jl8¢d Work so lhltt ii contomis to thi, nq11irMJe111J of the Subct.nltlllCl 1f llic dllinlljle is n:cogni?,00 cy !he Insurer to hi: ct,,vered by n first party' 
propmy insuRl\00 policy IJlllintafned by Owner orConnactQr for the Projcd. C-OntrnrJor will relmb111&t1 Suhct>tlln\olor ils dim:t CCStS to replace, repair, rC!lf.Ore 
or rebuild d~ Work to tho C)(te11t ofinsuram:c prooeods Conl!Jlctor nw.iil!ly receives r« lltat wod; lt:$S Confnotol"s cost la fin,pM: 1111d odjWlt the clltm~ 
SllbCQlllra&ll>r .illlll ooopmm: Willt Coo!roolot Md OWntr ln coOMCtion wllll lllc prepamfion and at!lustmcot or any im11rnoco claim for diimngt: to the Work. 
Under no elltUmStlllltc.'I will Contractor or Owne, be n:quin:d kl lllT«l 1111y li,gal action ID pursue oov=!lC for dw.lUJ&e In the Work ln !he 4'\'cut the lnsutw falls 
01 retwcs to !W>gnizc d11> n~l1'ttlle6 or applicability or CO\•eragt for tutb damage. If~ b:,' Subc<ml111llWt, Conlor..tor shuJl as,;ign and shall req11trt thit 
tfto Own« 1USign to S~ntruttlT [is rights in oonnecilon with lll!Y sucll cov~ J1s,1C$, but only lo the c:,tjc,if tho1wf. 

1.t> flWY.lt.Y.!!!J.d P l t 'J!rlals Sir. 
Unleu othccwlso ~sly ngtt(>tl, oil cqulpme,if, mlllaial,. supp!Jes ll/14 nthet Items l\lmil;b('.d by S11boo11tn.ctor and lnl:9fj)(lfll!od into tlie Woti: shull be new, 
tunised, offin:t rate qulllity, ~ui14blc. fur us<) in the Wllfk nnd In slrict tXJlllb/mlfy wltl> 1l1e requiremtnls 6f the 8uhconf!11ct. S11l>cQ111t11C!or mall at all Ii= 
rover and protf>Cl fro1n dam~ and theft all equipment, mat~ aurplk,s and othrc4" item!I tlut NC lo bo uwJ in the petforltll!JlG(; m: Of lri~ Into, !he 
Work er the l'rojccl Suh\101Uflltlor ls solely n,.sponiiblc for nod sfial bear the ri.s!c nfloss for all ~uipmcn1, 11111teriub, Juppli0$ lllld l:i!hc,- lh,ms i1ori:d by It at 
!ha Projea site (regJU'dlCltll of the holder of title thw:io), and Subcontmclilt shnU replace any shorlal!e& thereof st Its ~c. 1f any dlllnll&e or ,theft is 
rem(:llmld by tbo huwor to b!l covcrnd by a finll pnrly propt;r!y lnsuta11C11 policy mninll!i11e<1 by ~ or Contn!Cla' for rt,e Pmje,:t, Coor~. will 11::lmbruu, 
Subconlnl(l(OJ' tu direct t~ to replace danUlged qr ir!olcn cqu~imt:111, materials, s111•plles or olhc:r itxmu: to the c;i;tout ofinirurencc pmet•1ib Cruttmcior Mt~ly 
receive# for lhal repl11cemm!, letS Omunctor'll cost to pre;,are 1111C1 lldju~t tbc olaim. Suhcontniclor shJll1 eoopame with C.onlrnclor 11od OIYll« In eonnllCtion 
with the prepamtlon ,um :idjllll!lllt«t of 1111y illllu111ncc cll!im rur auy damage or ll1elt. Under no cim.11mmnce11 will Coolrac:lor or OWncr be requfr<tl 10 tab, M)' 
legal action In pqrsuc !)(IV~ fbr any dntol!j!cd or stolen equipmcllt, IJll!terim, tupPlles or oiher items i!J 1hll r:vet1t tho !mum f11lts or rufusr.s to rwogur.a: the 
c:ri.swnoe or 11ppliCl!blUey of «ttcrago nir the dillll&ge or loos in qucstlort. lf requc;;ted by Suboo1mactor, Commctot shnll 1!$Slgn ml!! shall rcqu<St tl,at t'1o 
Owner m:;ign to lM,ooutrndor its rights in cormemlon wi.Oi llllY such covcn,ge issues, but ooly to lhD cxter1t tll(':feof. 

.zr Prptecllea9.f<Jn.~ 
S11boontrnc1or $MIi at all thnts (l!Olt:cf the ProJcd. Proj«:t site Md the work md property otOwucr, Cootractllr and 1hclr olhtr rontrnc«n Oil tht: ProJett site 
ftom any dsmtgll arising nut of ils opcrntion.~. Suooontnictor ~'1411 bl, respo11Si(,Jo tbr 1111y sud! dallll!gc und ConlJJ1Clor shnll b~ entitled to lmclrol111rgc 

8uboonlnu:for lhe amoont of1ny dClluctiblc pl!)'llble unde< MY :fu.t pltC!}' property illfilJfM-0(! mnln~ined by Contrattor or O= for the Project in wntw:tion 
wflh roc,h dtnnngc. Subc.ooln!ctor tllllll lit il.i mpel1SC 11rotnplly rcj)lacc, repalr, ll\$!J.m: or rebuild nny damage to the l'mjcx..1, l'mjur silo 111'\d tlit worlc nod 
properly of Own~. ContrQC!or ood dx:ir other eontnlttora on d1u l'mjcct llltc ,arising out of its opamions If ,o <!lrectcd by Conlr.ldor. If lite dllttU!gt is 
rr.oogruzod by the inrurer to ho covorcd by II first p11rty iuapmy in$Uranoo pollflY malulnlned by o,wicr or Comr,u..w1 lor the l'mjett, Conlraclor will rolmbll!)lo 
Snbconlmotor its direct CO£ti; f1l rcphicn. 11lpRir, ,cstore or rebuild ro Uie r.xtout of inrunul\lli pnx:wls Contractor ac;tui!lly ,icoelvr.s for Ihm won-~ less 
Conlrsclor's oost lo prnpm ll!ld ndj11St tile clabn. Suboonlretlor sltall OO!ll"lOOll wirh Col\1rllt:tl)r and Owner ill eonneonon with tho pn,pamtJon and adjustment 
of nny l11S1ltllflee c;Jnlm fur damBge to Iii<: Work. Under 110 tircuwfllrll)e$ will Con!rr,<:tor or Owner ho required to lllke eny JcgaJ uctioo ttJ pursue cov~ lbr 
drullllge to Ibo l'rojed, I'rojccl si1io ,md flit> work 11Dd property or Owner. Cont111cmr lUld the olba r.ontract= oo the J>Il)joct site la the <.'l'l;fll tl1e Ul&Utcf uils or 
n:r= to 1ecognize tho oxistCl!De or l!Jlplicahlllty of comnge for tuch damage. If ni<juest'tiu by Sul!c;0n1tactor, Contuctor shall ~lgn Md shall R:quest that the 

· Owtw wign IO Subooolndor lfs rights In e<mncctlon with 11ny &ucb eovcrngi, lssuos, but only to !ho cxtcnl lhcreof. 

2.8 frqt,;ctlono(Ot/lcd'~ . 
Su~ntrnctor &!1•!1 :it idf times take 1111 nece:ssiuy procaulions to protcot all thini 11urty property oot covered by S«ilions 2.S, 2.6 end 1..1 Jrom any dmnogo 
arlsina out ofilll opual.ions, includlng Ilic ptop.er1y of adjacent ll!lldownl)IS, udlitlt&, mwts, brldgi:s, waletW11ys llf1d railroeda._ ff oey ~'Ueh third pl\lty propert)' Is 
da~ as a result of Subooofnittor's opc111tirm!, St.ibconh1\lllut slull promptly mp!~ reprur; restore orrobuild ll ai its expense. 

2..9 llwuk@!nc, . 
ProJ>« boosckccping is au tlfsetllial con1poomt of bl'OO.ting j)jd mllintalnlng IUl ityu1y liro rovlronment Suboon!rlllllOr .shell ob~ propCf l1011$bkeeplng 
controls for C<mS\rnctloo debris, Wl!!;f.e llllllerillb 1111d rilbblsh ml!;ing ftOlll ib opemlioll! mu! ,llllll clc1111up and remove nll tud1 ill:mS fiom lllll Projoct site on 11 
dlllly b!!.Sh (or shorttt in1=nl IC n:quked for stfl:t.y or lf direded by Con!l3Clvr}. lfCooitlUltor pmnlt! St1l>1:o11lmelt>r tiITTlpol'lirlly to sron: dd,ris, WM!o 
tllll!t:rlals orrobbldi Ill a dC>$ignlltc<l loealion oo or near !be J>rojeot site, 81JOOOntmeror slu!ll ensure: that !he items 1U?; lit all times :;IOltd 4111ely 1111d shall rc:move 
them from tho dc9i81Jatcd loeatlon immedia!flly fullowlog Conlt!lttofs.dlrcction !bat it do so. Pire exits, eonidim, ladder wtl)'l, doorways wd exit pllihs in 
!lllneral r.bnll bu c!CIU and open 10 pedostti11r1 and handi~ acuss. lnlfflc at all times; spccffically lm;!uding ni&}its und weel<e.,d1. As pllli or tho ~trtpltlion 
of its Wllik and as a condition preceilcnl lo fmnl Jlll)'llltllt, Sub«in(J'11(;(Qr ,ball perf'onn a final ultunlng io rllm!>Vc: 1111 rta!ns, splntll:r and dirt (mm illl Worl:: l!J!d 
IO 1ml<1Vc: 1111y r(!llla\nfng ronstrw;tl1111 dtbris, Wl!Slt: lllllterlals 811d rubbish wing lmm us O)lCrtltitlhi from tho Projei.t sill,. JI SubconttMllar falls tn observe. 
proper l10us~ing witnin tWtllty·four (24) hours ufCantrl!Clof'r writteii notice {c,r sbo1Ulr !lme ifn~ry) m properly ro1nd • dcflclency whld1 

8l!a011!a 6taudard Subcontract Ttrnu ud Collditioft! 
(06.'lOO<i ed. \tey, 1) 
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EXHIBIT ''E" 

Attachment to Snbcontmct/Purclinse Order No. 318015--011 dated 6/2/2008, by nnd between M.A.P. Meclurnical 
Conh:-nctom, Inc. and Slmnska USA nuilding Inc. for Mechanical atMidMicltigan Medical Energy Centrer, 4005 
Orcluu·d Driv~ Midland, MI 48670. 

w111promiscs tho 111ainlmlll11:C of an ll\lltty fret, envlroruocnt. CootrnCIDI' may properly clean up 11t1d remove any Sllcb oonmuction debris, wasf?: l!Ulli!!:mls or 
rnbblsh by ll!ll ltlll$f O.lpedllious meiw avallnblc and cllll!BC Sul,coo1t11e!nr for the t>Ot!s ioom-.d. . . 

:u~ Ot,,;ffl;:Un Cm;t. • 
Coo.tmotor r= lhe righ~ upon twcnty•fuur (14) bo11n wrlJren Qodct. to Ill! n:spoosible subcoot111&1on, lo ol(!WJ-up one or more f!rtM or the l'mjrot site and 
rnmo1·~ unldelltilioble c:onstrucdon debris, W&cte mnlcrlalJ. nnd rubbiBb Imm tho an,e. Coolrndor ,hall bathluirna die llOSlll in coned (or this wo,k oo a pro-n1lll 
basis to each subcontmctor wurfdngin d11:, !ilfc®d &!bl. 

2.11 T~t~'ltttdJI@ ,mdFar:f.lltltB,,. 
Suhconlmotor shall r,rovidQ !Ill tMipcrary offiCll::I, structures, sheds, sto111gn f.iellltlea md Oil)(;( tcmporAiy swctutcs or fiwillllc,; rcqulmd lbr tho Work, 
eomplote wiru all 1cqulrcd 11tility hookups and l!M'lccs, lnllludiog gl!S, 1cl11pbcmo and ~. Subcon\nlnlor Shttll mninfllin fan1)()1111y struoture& and lilcilltie.s in 
a safe and orderly conditioo and m a~lllltoe wltll ll.llY nppllo!blc: fcdcrnl, liU!tc or loool requlremtnts. 

2. Ii {.av.out llf!!!1!l.!!!JLMr,qJ!l~ 
Suboo.nlrnotor dllllJ provide any lfJ}'llllls, flcld r!le1!SUn'2nt\nts lUld verifl¢atioll8 requiled for Ibo penonnano-, of ils Wn* and stiall bl\ nspc,niiblo 1nr'tbcir 
IWall'.Bcy. 

2.IJ Oitdnrr, f1Uh!i:: and l'ttl,;._ltl!!.i:,. 
Sulx:ootractor shall perfurm all cuttiiig. lilting, parching, sleeving, gmuting, and sctling or its Wooc rhlll: mil}' be tcqUimd to fit it to, or to rccclvo, the yrork of 
other.:. 

2. U Use o(Corrtrqf(j}r'1 Egnlp_1"61!f.. 
UnlC:Si1 Collmu:!lll' w txprtUsly agtru:d In the Coiill11tt DoCUlfl1111ts 10 allow Subcontrootor iO me Conlratlot'r equipment wilhotit ctungo, Suh;;;ootr:sctor slmll 
pay Colltnli:«>r ii& ronb>I oost lbr !lllol1 cquipn~,t or, lrtho equijllllont lo owned by Contractor. Cont~or·~ dnugo Olt1 ra!e for !hnt equipn1e11t, SubconlnlC:tllr 
acblowlodgi:ll rhot Cuntrutor bas no' obllgntion lo allow Subcxnmacror to llSll Dny of Contractor's cqulpmnul oo the l'ro,itct llllll illnt Sub¢ontn1ctor is solely 
rcapowihle 1hr supplying all equipment ~lri:d 1o perl'onn 11:ml compltlc tlto Woit. 

:l.lS MJ:.~ 
At weekly sofcty lll!d odiec subcontnwtrir moellnl!)I heul by ~t111e!or. Subcontn.otor ahall Ii<: repn:$etlwd by pmonncl who nr~ nuthorfaed Ill make binding 
declnlons: on S\lbrontnictoi''s behalf in wnno<:tlo11 with Ille pcnllrmanoc offue Worlr 811d lts Otho, ob!lgJU.lcms Ulldcr die b'ubcontruot, lncludb1u a.ioumtting to 
safe work practice,, Jlaffing levclll, equipment,. mnfl:rial 1111d supply dellverics, !lnd coomination otlho Work. SubcOillnlctur may br. required by Contnottar lo 
attend; mid Surn:OIILD('.U)r ttgroc:s 1n ltClively paJtioifl"!c In. Blly such nioo1iJig1 prior to 1Xl1ll111«lccmt:nt date of tho Worlo:, lndudinl.: ll!l)(l!lng. Md S"Jftty 
otienb!!ioox fix the maln1enancc of an Injury free envlrwuncnt · , 

:2.l(i lJulbi fltJJ/7[4 
lf required by Co11trnc!or, Subcontractor shall submit a d!lny l'Cj)Oft tn the Coil\mclor, whicll shall. at ll minimum, lnclud.c: 1 description of tile Subconmctor·~ 
Worlc aativitia: fur tl1e day; 11 v.'Ol1,: force COllll\ by trado fur Su!JO{llltrantor nml itl; Sub-l!lrbcontnidoTll; a listing of any·major dclil'l:fill!f; IUld, a de.crip1i<,J1 of 
any Dtl11.y Sven! or uther maUtlr thnl hiu or may l!dvetsely impact Subconlriictor's uhlllly to pcribml the Woo. In 4oeotdtneo wit11 the Suboontiact ~ml i~ 
aowal or m1ticlpated Jmpacc on the Work. Suhi;ont!'llDtor's dally rcpo11 Is du& by noon the fullowing day. In ruldilion 10 ney athr.r nppUWJlb l'1:IC(Ultcmcnr.. in 
!he Subo:Mtroot. SubcnJTlnlmor·, right to S\lbrplt II clafm fur WlY D¢lty Evcn1 ot other matter that edveruely lmp!IOIS tho Wo,lc is ooodltiom<l on Sul>cnntmctor's 
subrollilllon of its daily re1l01t dr.miblng the mllltcr, Md Sub~tor '\\'lllvcs lll!y olalm ln CQOMCtion with 11 nttiltc:r rllJlt is not adetJlffllely described iq 
SuboJnbuctor·s dally rcpom. Sub,·.o,ilnlcfm's dally .rqiorts tllllll not scrv11 11¥ 11 mhsntutc rO(, or relieve Subcontrutor of ib obligation to provide, fonnal 
wrltren m>tit:¢ lo Cmtrnctur au~ulred clsowlmre in the Contraat Documenl11 of llnY fJclay Bvi::nl ur oOier marret that lw or m11y edvt:ruly impact 
S11bcont1aclor's obility 1/J ~nn the Worlc In ~rdflllt:<! wllh tlie Suboo'ntract, ,ul\d the Subooutractor wruvei. llll)' chum lhlli does nm comply whh such 
rcqultmJenU and agre,li that Contraccor's IIClUnl or ootuhuc!ivc ootice oftw: claim will haw: no tlfect on Ille elalm or Subcontrncror's Wllivcr of the .cln.!m.. 

2.17 ~ 
Whae testing~ slllnd!!!tls are refe,tn<:<:d in the Conlrul DOOllroents, n1J mll1erilll~ lo be incmponite<! into the Wotk ,hall be l'tsllXl ood wti:flll<I by llll 
epprovcd, independent festiog firm aooep1ab~ W lhe Cordruelor, S«boollfracior is mponsiblc for 1116 oolrt of nil required te1ti11g. 

:Z.18 6,<1ufpm1!JI{, Mfi(erlitl nttd.S~!I!Rffll,irJh'.Wf,S,. 
Subc:ontrnnlor sh~II be re;ponslbl!:> !Qr offlolldin&, llforlng and pmtccilng any equipment, materials, supplica and other ili:mt for tho Wl!Jli: ,it lhe l'roje(tt aito nm! 
shall nmlro the appruprlmc provldons to te<:Oivc, unload and Solfoly moo; all !Uch ittms Subr.onlnlc!or llhnll c,x,rdlna~ dclivcriet of cqulpmcn~ ITUIU:liillu, 
tUppllcs Ufld o!hcr Items with Contractor in niiv11m:o und slwl ooly ichcdule such dolive.rlcs during houn dtsigno.lod for that pu1po'le hy Conbl!Ctor. 

, Equijll11ol\t, 1llillbrilll, supplies 1111d otllor itcmJJ slorcd on Uie P,oject slle shllll bee in !he oarn and vmlody or the Suhconuictor ilfld :hall not be n:moveo' from tho 
site without the )Vrit!t>i1 CMSenl of the C-Onll:tu,lor. S11boontl'llcior ~gn,es to k;:ep CoolmOtor tully inlh1med r~ing Its delivery schedule h any equipmco1. 
n\ttkaiels, 11uwllt:s or ott,cr items tmd !Jhnll lmmcdiil!cly advise CQnf/1!0lOr inwiitin!I of any deJ11y or tmtlcipated doh!)' tluit mey affctt the prollJCSS of ti~ Work 
or ihe wade of Coutractor, OW111:r, or th<:ir other C?ulnwtors. 

2.19 PMkimuwd,'#grOR.e. 
'[he loc.iitiOll!l lnr omplo}'«l llnd cqulp=r piuking. ml\!Ortal tllld supply vtorogc and trmpar.aty t:rrulcr.; sh111l be <kslJ.lllalcd Jllld lljlpToved by Conl!llctor if on 
the project tltii or on another site nrran~ 1,y th~ CQ!Jlm:tor, Contractor rtsmous Ibo rig/rt to cha:r1ge ,my deslgn.tit¢d or lp!)(OVcd location and SubronITT!cior 
9hllll promptly llllvito iis otttploytos of the dumgo f!OO relocate any Ill~ supplies !Ind IW!flOCl!I}' t:railm IO !be nc\llly desigrusted location nt no oo!ll to 
C'.onlflUJIOf. • 

Skallli'kA stlindllrd SobcoutraetTenn, and Condltionw 
(O<if201l6 t:d. ltcv. l} 
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EXIIIBIT "E" 

Attachment to Subcontrnct/.Purcbase Order No. 318015,.{}11 dat:ed 6/2/2008, by and betweM NLA.P. Mechanical 
Contractors, Inc. and Slmnska USA Building Inc. for Mechanical a.t Mid.Michigan Medical Energy Center, 4005 
Orchard Drive, Midland, Ml 48670, 

;i.2q &yaJtlq w,;f U<!mr:E~ 
E,ccx,pt 111 olbcnvlt6 J110vldcd by the Ctmttllct Dom1metilll, Subc1:mtnu::tor $l1an pey nil myiil~ und li!lel'ISO f~ «:.quired 11$ 11 rC.!ult of i!Jl Wad<. Subcontraotor 
llball dotmd, bldtmnlfy nnd hold b!UTIU~S lbe ln<bnnilic,l l'artics llS provided in Section 18.l In com1utlon wilh 1111}' suits oc daiJ115 for i.ofii118Mlelll of any 
palmt or mhec lu!clleooial p1opcny rightr. 

:1.21 Sg!t-$,JwntrrK1I!!Jt.. • . . . . · 
Subjl::d to the WriUcn approval or !he Conlrnctor, Subcoob1101Dr shall soloe! Sub-auhcom111otors witl, 11 dWIQIIS!l'liblc tomrnilmc:nt to sll.f:'e work pracdccs 
supportive of Ill h\J!,ry free c:nvlromncot as b requirt:d otSubtontractor and sl!llll bind nll SuHUbeuntnfolom to the provisions of tho Suht011tl'llct r,pplltllblo to 
the wbcol11J'IIC1ed Wori:. 'Neither the Snbcontraot nor ll'l!Y subconlnict with a Sob-subccntr~~oc shall err.ate any contractual lclatlonsbip between any Sub
subC0!1tnwtor aod cltllel' Owncc or Conlra{;lor, nor 1111y plt)'lllCll! or other oblil!Btion Oil the part of tithe< 01Vmr or Contractor lo uny Suh-suboontmt.tor. 
Notwithsu11iding dtc ~ of any iuhc<mtnmt, Subrontrnctor sbllll ba !lllly IUp(>flllibto fbr tllSUting the nfe Jl('rlbnnanllll of tbo Worl(: as if no sul;h 
mllxxln!nll:t cxisl5. B,;oh i;11bco11trnel, purohue order or oiber ogrcancnt onlc(od into by Subcontrll®r ,In connecdoa whit tb11 Work s11all be assl gnable HDd 
almll bo nsslgucd to Coottad.or Oil wil!k!n ruriuosl. • 

:1.ZJ M(}l/ll1ht ~#YI lr,:pprtx., • 
rr r,:,qulred by Contractor, S~bcostt111CtOr'll monthly eslimlles for pltj'lllcrlt shall be 11CCOmpanicd by II slllllls report fro1u Subcootr~, which shall include the 
fbllowlng: (i) 11 !Ubtnittal. JITOgftlSS rq:iort as requited by ScctlD11 6.2; (ii) intonnotlon llll t!Jc stn!llS of rrulloqnls and «jlliprncnt U1at m11y be 111 tho courn:, of 
prepamtki1i oc l!UU!Ulhetorc {If rcqu.estod by Contrl!Clor, acompldc up,ttl,datc rmeureme.1t sclicdule !hall be lntbmilli:d on fomu nec:q,mble 1<> the C-Oitllulor); 
and (iii) JIii 11pdlllcd schedule j!IJd a narr.etlv~ progtl!SS updnlo on Sulx:rnllflll'.!of''s Wark, inoludlog II d¢setiption of my Deley F.l'C!lt or other mntlor 11111! bas or 
ma~ adversely Impact Subt()lttrador's ability to pctform the, WQrk In nceol11w1~ with tho Su~Cnlc( Cllld i11 notual or amfoip~ impact on the Wart. 

:Z.:J!J /jgl£lblthm vn c,,m,;11 Wpr~.1md Depllngt. 
Unlll mull c:orupl~on a!Cooflll<llnr"s worl( under the Ownet' Contnicl, Suboontnictor i!lsll m1t pcrfunn any work in connection with !ho Pmjcct directly fc,r the 
Ownllf 01 My of Owner's tenants (if apf)licahle), or deal din,c,/ly wltll the Ownel''s rcprcsen1J11iv1:s or Us od1c:r contmctDO In C(l/JJ\ocl.ioo with 1h,:, I'Tqjcct unless 
pcnnitted to do S-O in writing by Contmotor. · 

Artltlel - !1ME JIO'lll'lr.RFORMAN·o: OF THE WORK 

3.J 1i"ll!forl'qforma&r,. 
Subcontraclor eclmowlcdgcs tlurt lit<> dales .required in !be Schedule for the perti,nnaocc and compfedon of the Work Ale essential conditions of the 
Sµbcoo.lr;lct BIid ~ 1h.a1 St1b<;0i1U®!or's failure to petform 211d comploie the Work consutatl wilh sucil d~ shall callS\ltu!c a ma.tmal violation of the 
Subcon1J11ct · Subr.tmtractor ,q,=cnts dnu it bu lllkcn info 110ntidemllo1t and made allowances fur 1111 hindrs.ncc,s l!lld delays incident to its Work as provided 
~~~"~" . . 

J..:t~ . •. 
lf not prepared n.nd Httoobed lO Ibo Subconlract as llll Exlribif. 9>i1trnotor will develop a Project &cl1cd11le that wit! schedule Md coo«linnte, the times required 
fot cacb area of work ou tho PrqJ!)(.l, including tltc Wotlc (die. "Schedule"), SubCOt)traGtor s:111,Jf pnrticipnto and oooptrale with Conll'llctor in s,;lH:duliog the 
tfo1es ftnd :cquenca rcqumd to p<,'l'fu1111 Suhcontraoior's Worl<, and Subcontrnotor a~ to pcdorm Its WM; in attordanee with tltc Scll<ldulo, a~ ic mny be 
revised 11ml orrumdcd from limo to tuJ\(: by Conblte;for, including as provided in Swtlon 9.2. . Tho tcnru; ".'Jcher.lule .. , "Proj~l Scbc_dulc", "Omln>ctor'i 
Schwulc'', "Cl'M Sclteduleff 1md like tcm1s me used lnturcbaug,:ably In die Cooliil<:t Documents and cacfi shull rcftt In die "Scht,dule" p1.nsuaot to lhil Se\lllDI\ 
3.2. 

3.3 Work Pbyt. 
flt support ol' Ibo Project Sel1edulc, SuOOJ11trm;tor shall, ll! a condition precedool to Coutfllctor·s Qbligiiuon to pn!Ce&S S11l1ron1mc1ur•g firm ~imatc fur 
p11,YmC1ll, iuml.sb Contt111:l<_X' with llll ltemiU<! breal(d()wn of Suboonlnlctot's Woti<, which sflldl intludo the IUlliclpak:d sequcncc of the Work and durl!lions ln 
lefTOII of dll,)'8 nr,d IJ?llti•l10u11 1'br the work ll(;t(v]tles nttessllf)' to complete Uta Wmk I~ lllo limo rcqu\red to 11t1J)llillt lhc Projcbt Scl1ed11!c. Sub~ 
represents thoi ft shall; (l) pn,p1ue documenlll that arc fellldhlo and rcnli!ltlo for !he planning, scliodullng and t001d"mlrtion of die Wotk, w1d (il) prepare 
,tbedul~ updates, rovitions ll(ld reports I.ha! IICC11111tcty rdlcct Subtoolractar's tffl®nble expeo!BiiortS o., to tlie s-..quencc of 11cflvilk.1l, dlll'!lt!o11 of l!l"..Jlvilit:$, 
productivity or afficicocy, 1nojectcd nnd aclual romplclian of MY Work item o, fldivil)', 1111d delnys or problems oxpwled or C!lCOunlCX'O'.! and ipeclli«i float 
thnc, including as OCCl!$$1!1)', llJ)C()1J11d11g lJ:lr 11uy dirtclioo provided by Conlnlctor untkr Seotiun 9.2. 

Article 4- PROGRESS PAYMENTS 

,(./ ~ef..f!<,]llt,!, 
Within fifl,:.en (1$) dayi afto' the Efw:tiVe Dille, Subrontl'IIGtor shall submit for Cuntrnclnr's approval SuboonlrllciOr's ltCl!I~ s<:hedutc of value11 !httl 
ttllOCllles the Subcoolnwt Amount to the vlltiou, portions of the Work. TIIC tobc<l111o of va.lues shall Ix: in tlm furn1 und supported by data to !lt1bsumtlatll Its 
~Olcy es tcqul~ by !he Conrrnct Dowmcnb, or 11s Controotor mny reitWntbly tcquiie. Op!lll llCGq)lanc.o by Cont11!Cior, Subconlractoc will IJl)fl lhn 
sol~ulr: o!vul11t11 us die basfa for ils peifodlti cstlmat~ for payment. lfil Is lnlcr detlmniui;d lhat tho ~cltedulo of vnlutS I~ unbnt.ui=l, !lie; S1tbC-Ontractor tluul 
revise the, schedule as neeem.ry and iubrnll a ,cvillOd sclir,dul!l of valucti for Contracior'i approvnl. Suboontr11tlor's 6\lbmi&don of die n:quln:d sch<;dule of 
valll(l$1S II condition pcceedent to C:ontrnelof's obligation lo tnak~ JlllYJlllllllB to ll~ Suboon!rlittor. · 

-1.J I'roe,q& fflVltttW/l, 
Contrnctor shall pay Subcontractor tho Suboontmot Amount Oil a monthly be£is BS follows: 

l'!tJlc S of7.l 
Skamka Standard S11bc:ontmct Terms and Coodlliom 
(Ol'irolDli ed. Rt.:v. t) ' 
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EXHIBIT "E" 

Attachment to Subcontract/Purcl1ase Order No. 318015-011 dated 6/2/2008, by and between 'M.A.P. Mecltanical 
Contractors, Inc. and Skanska USA Building Tue. for l\1'.tcli8JlicaI ntMidMichigan MedicsJ. Energy Center. 4005 
Orchard Drive, Midland, Ml 48670. 

,f.(i 

,f,1 

V.I ~IJfl!!YI!,_ 
Onl~ l){J1&W!soi sllpulalcd by Coutnictot, on or bcfooo tl10 laUfilll' of: (i) the 25th day ot ctn,/! month: or (il) no lmt.t lhM five {S) dayw prior to ttu: ~ if any, 
In the Owner ConlTIICt fbl'. tho tubmlsaion Qf estimates for payn1cot, Subcootraotor v.hall submit s written e.'ltimau, 1hr payment to Contractor in lhc lbmi 
Mil~ u Exhibit B along wi1h llll substantlstlng dllta and intonnallon WJUired by 1hr, Contrnct l>otmnt;fllf or ,as reamnobly requested by Cantnlotor. '1110 

llmount due Suboon1nictw on eaclt cstimltle 6hall be cafooll!!od as provided Jn Section 4.2.2. If approved by Ownat nnd Contracb>r, Oiotraator vbllll pay ll)c net 
amount due to SubC()ll~ctor wilbln fburti:cn (U) dn;ys after Ownct pays !he corretpondlng amount to Cooll'attor 1JJJdi:r thc: Ownet Con1I,mt Subooolnetor 
eclmowledgcs ood,egrffl lhirt Owner's pll}'fllctJtll) Con!ntlllm under the 0Wno1 Conuact of Amounls due Subconlr1lelor under the Suhoontmct ill a comlitioo 
prccedenl to C011tnwtor's obligat/Qll lO pay wch l!lll011!$ to Suboon!nlctor. Sulmtmtnu,t(II' filrlber11cknow~ Uiat ii is relying ml tile cmdit Md llbilityofthe 
Owner In pay for Work pafonned and not Contrw!lot ,ulfl IIOl;CJIU the risk that it will not be pnid by Cohlrllclot fur Wort pcrfmmod in UiC ev,rnt Con!rnlor ls 
not paid by OwM. fur su.:b WOik. 

,f,2.1 . {mis (Cir Catcqln(frtt fgymnrl , 
The amount due Subcon!nleior on each utlmnto for payment iduill be caloolnted based on lhc petet(l!tlgi, of Work completed by Suboonlrnr.ttlr u, 1hc dale of 
d,e ri.timlll-" 11J1 opproved by the Cotitnu:tor, Owner ond/or Anibltect. '11111 ttmounl of !he pfl)'tll<)llt shall be tho s11111 of (a) Iha proportiontttc vafoe of ooniptetoo 
Work blll!M on 8uboontmtor's approlltd icl)e,!uJc of vlllms; 112$ (I>) tho following nmomns; (l) Mftlnagc of 10%; (2} 1111 prcvk,w; p11yn1t11ts; (3) 1111 chiug.,j 
far mak::cillls and sc.cyiwi (umlsll!'.d by ConlrllClor to Suboontrnctor, and {4) imy olhcr diargcs md ®luctio,1$111; provided fur In th~ Subcanlrnct. · 

,/,2.3 .fllWMt fbrSiored Mwtrlgls, 
Ptt.ymc:nu mado on ai;count of lTU!lminls nol inoorporntcd in tlte Wort bui deliwrcd lo Md aceopw.1 by C011t111Gltir lllld ~flilbly $10red (on or oft' the l'rojcct 
site), i;!Jal! be inadl), if Tit Jll, In ate0rd11t1CC whit Iha Contt'llcl Doomltnlll. Sub-imlx-Jmtr.tetw lnvolCCll ittml:tlog r•ll!ivt quanllliei and unit easts or sudi 
stored mPf«ial sh•ll a=npany all requcm fur puymei11B for stoiro =ll:rlllla. At it!! optloo, Contflll)!o, 111llY mBke payment fur $lote4 malefull t,y Join I died: 
lo Subcontractor md llJJ;: nppllcablo Sub-subconlnelor und req,1irc Ill a CQntlition prcccdtttt ID payment tor stoned !lllmllialv lhlll a bill of tuh; any n®mary 
Unitbrm ('~eroinl Code documalllltioo and/or proof of proper iastulUIOe be fu:mlllhcd from Subcontractor Md tb1111pplicnbte SulH:uhoonlou:.to1. Materlals 
accepted by Contractor 1111d stored off site Olhcr than Bi tlw: SuboontnlCIDr's pu:inises shllll bti: (i) s!C®d in n hooded wllfcl1ouso.~ (ll) folly insured; (ill) 
~nu,d fmmo!hermll!Crial; and (iy) clearly man:cd "l'ropertyu!Skunsb USA Dulldinglttc. ~. 

l.qJgJJ;t~ 
Prior lo ,ubn,tltting lb flrl.t ewtl'lllln for paymeat, SubcomTUt.ttJr shall provitlo Contlllctur with a W\lmlCOl illmifylng Ille nwno, ndlhellS ·Im!! tel<:pbon" number 
qf Ot!cli known Sub,uboontroctor, Suboon!rnctor &hall updll!n h i1lllnment with qeh monlbly c:i1im111t: for payme11t M n:quln:d 10 ideotily any m,w Su\>. 
&uhro11tra>:1ora and any name, oildrnss Of telephone numbct clm1,gcs for e>'irting S11h-subrontr0¢ton1. Cont111C1o1' may, In it~ sol.e discrtlion mllkc payment fur 
Ill>)' portion. of Suhcootr.a<.lor's Worl( by joint check to S11bo.111l1ador and the (IJlplltlllble Sub-suhrontraCU>r or benclll fund to whlch Suoo0111t1!('.lor has ll!I 

oulSlnndini: ohllg.11ion. Any pa)1nents mllde by Co11tractor by joint checl( as proyidcd in thi.\ Si,ction 4,3 stuill be decmod to 1nm, be.ell mndo diro<;l}y to 
SubrontrudOt. 

~'u{!s<mj/Wfll''S Ch/l p[Pi1V1tU1hY, 
Suhcontruch>r s!l311 prompUy pay for nll lttbor, iierviocs, cquipmt11f, llllllilrlelu, supplies and othu Jttm1: 11Cqul1ed, peiformed, furnished or IUed io connc<:lioa 
wilh Ibo pcdonnonce of 1ho Wo,l,: covcml by pll}'IrlCO!ll ret:elved fun Contnuitor, l!lld mall furui,h tn>lde®o ~,y to verify compliance with this 
requirement whr:n rcquci.vA b/Contrnctor, All fur1ds pnid 10 Subooulrllctor ln 001111tctkm with the Projcat COOb1ilub: funds ltcld in mist by Subw11trnci0t, 
Subco1ltnlctor ng,ecs to fllllllY !ir~ to tho Jffl}'ll1l',llt of': (i) ll!XCI owed by Suboonlnictor bl!SW on lahot, scrvioos, equlpmMt. nutmnla suppliet: 1111d Cllher ltwu 
a~uJrw, pcdormed, furnish«! 01 used In conllectkm with 1he perfonnanco of 1:ht: Work; (I!) Subcontractot bmul Hild lruullll!co pfl'llliums; ood (iii) Sul). 
~ubconlnwtors il!ld Any uppliooblo Suh-«ubcaotrnntor bendit fllildl,, 

£glmara For PayJllaft wuf Nrtial Wa1vtt6..tr!Ll(&Jease. oflhl1!.J!lYl Gaimt Rr1111/t:!4. 
As eouditlnn prctodont to rmelp( of any progress paymcrus, SubcootrQotor shall provide Col\hW!or wllh Its duly cxocutcd "Skan&l:li Stamla:ni hm:rim &timam 
:fbr Payment, Waiver and Rt>lcase~ ln lhe lurm annexed rui llThtbl& n:. · · 

fffVl'WIIIJ~ • 
No progress ~l mlldc by Co111:rm:tor ,hall be d1>Cou:d ooncluaive evit!Ma, that Subootllrnctor has slltisfied its obligations in connecdon With all or part of 
!be Woa::,«r1>eml hy S\l~-0 paymcot, lllld Conlrnctor .sh11tl not by vmue ofllavlng ml!de n11y iruch payment be deemed to have 11ooep!od any Work 1101 meeting 
tho n:qt1!rmw.1l'< of the Subcontraci or to lurvc wn!?tl<l rmy elolms ng11inst Su!x-.ontmotor in counewcm then:wi!h. All paymmli an: J)M'isloruil end rmy 
o'\'c:rp11yment by Contnictorto Subcxmtroctor shall bt det,med to t,o a mbtnkc of w:t md shall ba prompUy repaid lo Contniaot 11pou demand. 111c ftoot,p1lmoe 
by SubconlrllO!Or ot each progrm payment from Coutrnclnr sbllll constitute a wniv~ ttnd n:ltllllc by Subeoo!nu:1"r ohll churns of any kind llgflinst tho 
Cr>otractor for payment for WO(k performed up to the dm of!lubcootrnctor'; ostimlllc fur p11,mon; ae;i,inJlt which paymeotwax mode and IU:Cc¢cd, excludioll 
only S~Clor's cntl!lcmonl to retninllgll withhrM 111 cocuu:ct!oo with iucl1 p~yin~t and MY dinpulod amount withheld fsum payi1_1ent by Ccmtrnetot, 

l?..nwmt H7Jhhqjdl11g,_ 
Contrllctor may withhold the whole or rmy part of any paymoul lo Subooolri;e!or to Sllcit exrint /lS Contratllllt rn.lSonably deems necess1uy to prolect it from 
loss BS am.ult of (a) !nromplcte, dcll:otivll or damttgtd Worlc 1101 remedied; {tr) Conlrnc«ll' b11ckch1rgcs; (o) claims filed or reiuonnble ovfdoocc lndiooting 
pn:,hublo1illng of clalrns, includih& lien claims. involving or lltiiing out orsubeonlmctut's Work; (d) mmag,:, to ConfnctCll''s, Owner's or thoir respective oth\!r 
oonlraowrs' m:irlc; (e) fuil11It;ofSuht.ontraetot 10 make paymt:nts when due lo Sub-subtcmtrsclt>rs; (t)~onabte inw:ucity rr:g,irding Sut>1:><11nrnr,tot's lntrntJon 
or ability lo contl1111t: with tho proper and timely pe:rl'om11mce of the Work; (c) failure oflhe Sul>oontractor to p,:rli)rm or comply wlth uny or if!! ohligntiont 
under the ~act Dooomi:w; or {h) apea~es ruMng frOfll lri\'Olous dalnu ag,rinst Contractor. Cootraolor mw also ot ml)' limo 011 writun notlr.c to 
Sutx-.onttactor olliet agalmt any p11y1htnt duo to Subronllllclor um!u thQ Suboootracl t!tlY amount dt1e front Sub<lontrl\cll)r to Contmc!Of under w1y atllGf 
llfl1To¢mcnt between thii piuti::s. 

Skawlul Sbmdanl St1hcoutn1ct Tenna and Colldltfo11s 
(ll6/U06 ed. Rn. l) 
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EXHIBIT "E" 

Attachment to Subcontract/Pu:rcbase Order No. 318015-011 dated 6/2n.008, by and between M.A.P. Mecb.an.icaf 
Contractors, Inc. and Skanska tJSA Building Inc. for Mechanical at MidMlchigau Medical Eqergy Center, 4005 
Orchard Drive, Midland, Ml 48670. 

Artldc 5 • FJNAL PAYMENT 

5.1 FlnµJJ'ltfl!IO!I, , 
Subwntractor ,,hll!I submit 11$ final ~ fllt" payment lo ConnlW!or \l'ltl:ll it has compleled 1ha Work, Including pttntl1 Un ilmU, in l!GO;Jfd1111co witft all 
requir¢111ei11s of Ibo Suboontraot us 11ptxuvcd by lhe Con!T80tor and OWI\CC" Md/or Ardllteci. Suboontmctor, fllllll c.'lllmalll 1hr PJ!l71\Ct\t l!luttl be Jn the form 
annl\Xed as EXblblt l, 1ind llhall include all ~bs!lint!Ating dnlll Md inlbmullloo Nlqllired by rho Contract Docurnctltl Of llB rcascma\lly tequrMM by Contrnctor. 
Suboon1fllC!ur's finlll mtlntall:l for pltyllteul $bnll show the Worlc as ooi: hW11lred J>l)re«it (100%) oomp,lete J1nd shi!ll bo Cl!lcularcd in lbe same manner M 
Subcontractor's pcnodlo prog,csti payrooota under SecliOll 4.2, prnvidw thtt mtwtlon shAII not b(I dl'dllekd to arrive at the net llll\OUllt dllll. If npProvcd by 
OwnCf llS1d C'.ontnotor, Contracu,r shall pay the net 1111otmt dmi Ill Sub<oolfl!ctor within ten (10) de)'! ni\tt Owner pa)'ll ll1c WITT:Spunding arooun1 to 
CoolJlltlor under ~ OWIICt Contnt:t, pm,•Jded ull conditions precedent to filllll payment u11du !he Conln!ct Dow!I\C!lls, irn:luding !he lbllowlng. lave b«:11 
mtt (I} any condJlk,m; prteffl1cnt In the Ow11nr ConlJllet fo Sub~s tntit!r:mrot lo final p11ymmt hbVc k.cn aatilll!ld; (ii) Subcontrad,lr's suroiy. if nny, 
ha., .oonsMfod in writmg to lhn rnnking of &Al Jlllj'l!ltlll; (iii) S11lioontractor lll!3 provided Co11tnicWr ,\i!h a st&temool that it has: {d) pnld nll fi:dQ".'11, state. 
«,unty ond rnU11lolpal lwct;1, d'!fios Md olher nmoimts lmpOQed by Applicublo Lnw upo,11111y IQbor, services, equipment, IUlll::flalri. supplies or other items 
noqulmd, pedormed, Jilrnl,hcd ot 11.!ed in ~ion wllli Sllbcolltnlel!>f'II peoormnnee of Ibo Wrulc. including. but llllt limited lo, sales, ll$C, iµ-ou m:t-.!pu, 
cxime, Ulllllllploymait; nnd PfflOn.al pmpt'fty lllx~ nm! (b) <:Olllj)(en:d the Wnrkaitd pctlbnnod all other obliga~ona aa !IX)Uired under rbc SubCtll\lrni:t throug!i 
the dlllt: of lts firull estimm for payment; (M Subuootrncior ha,; pmvidal·COl1lrlll:tor all: m;-tmllt drnwiflll.'I, t>atifi~i=, ruamtenoooc mftlmlll$, 01ieniti11g 
lnstructio115, i;t~! of e&tlmatea, fl'.iJO/ls und oilier fiolll submtttnts; oo!lw1tm; wrltll:!I g~tlee!I 11nd \\'timn1tics: and bond. 1n11ol!lld iu ma Jlfl.Wided by 
Subeoi,UIIG{<)r 1111(!« Ille Subooulrncl; and (v) Subcootllwlor hll'! provu:lcd A duly cxca1ted "Sknnsbl Stllndard Fine.I &limulc fut l'ayment. Uncoodit!Otllll 
Wai\'et and Ralc11sct in the fbnn nunexed II! l/:xhlblf l. Contmolnr 11111)' n:qulro' a final 1'111iver •ml t!lll'Jise of 1km Md dll!ms fnlm Sui}.aoboootrilClllrs, 
Sub@nln>tlor eclmowl¢gl!I nnd sgrt:CS dull Owner'1 pllynJ,elll IO·Contrtilllor undet the Owner Conttaet of the final payment due 8uhc:1mtrnouJr uudet tho 
SubconU'lllll jg a <:onditlon prc«.Jcnt to Conlrntltors ohlll{lltion to p11y such 11111Dunt to Snhccmlrodor. Subcontractor furthor acl:oowlcd~ tllnt it fa ietyJng on 
the ~TC".dil and abllltyofthc Owner to pay rurWoric ptn'qnnt:d aud 1101 Contrnclor l!tld a~ ~rlsklhtit It wm not be paid by Cwlrador fur Work ptnbffi'.led 
ln tl11111V<"J1I Conlmclor Is not paid by Ow11cr for suati Wosl<. 

S.3 · Eff,ttrt>(Yi114iJ>/rvmgrt . ' 
As provi&d in EKhltiit I, S11blm01r11ctor'g ao<:ep!1ttioo of tlnul peyi,11:11! from Con!N!ctor sholl oonsutut?, 1 final waivir lllld rcleau of 1111 Jiau aod claims by 
SubcontrllciN against tlm Conlnlttor l!lld Owner nru;ing out of Ill relnting 10 the Subron!nlt!. ' 

Article 6. sunMnTAlS AND SlJllSTITIITIOi'i'S 

6.1 Q.l!E!JJ/ttpl R~ 
S\1bl:ontn1ctor nhnll fumlsii nil required slu:ip ,lrawlng;i, cut sheets, s1unplec, 1nJ11<>111\I lb~. ni,.b11ilts, data c,r other rulnnlr!>tls for upprovul with 1hc tQquired 
n1m1bcr or oopiea prior 10 fllbricaling or ordrring any t411ipmm1, nuut:rial, supply or other item requiring lUl tlflPIUffil sullmit!Jll Submittal dal.t shnll be 
romplcic, ,ubmltted promptly nnd in su:h sequence ru; to cru1ure scheduled dnl.ivory of tho 11JJplic:Qhlo «jilipment, matuial, i;upply or 01har il'C!n an~ ID C\lllSO no 
dl:lay in the WO!i;: or in the l!Ctivitics ot Con,lrlllllOT or it,q oth~. c;oll!fBCIOrs. All rubmillllls. dnlll, reports and o!lltl' documents sbull be ID the English lll1ll!)Jllge. 

6.2 @l.bm/Jlal Prt1g,y.r ~ 
Within ten (10) cb).'11 after the Effilttlvc Dalt>, Subron!nu:tor dloU sulnnit lo Contmclor Q «>mplcte lisl of nll sul,milll!ls rcquiml 10 be fllmished by 
Suboontrnll!Or Ul'Jdcr tbc S~-O<llr&;t IJnd lllClr 11ntlclpsltd submitll!I dill~ Thereafter, .Subcootr:aGUlr ahall furnish Cl.111tr1.ctor 011 11 momhly bai:I• (or mon1 
ll't:qmmtly itmp1csted by Conllllc«>r), 11 ptogrC$! n:pmton the lli'.llus of lhc Sllbmitlliu, lncludlng any dclny or llfliicifll!tcd delny In Uioir itm111l1Ce, revtrion oi 
completion M il1c ,:me 1m1y b(I. 

6.3 fij,r.t Prus,m DnCUJl/l/1WI pmftfs.Bullts. . 
Subwntmetor s!iall rullinluln eonslruction drawin~ 111\d olher daµ Blld dowmeon at the Projel;t situ mid llflM!l: thttn r.nnb workdliy 11s required 10 twenrukly 
~ tho progrem: oftlw Work. Subcon1111ttor &hall mah such dmwinp, 118111 and docu!lltnL, avn!lablc for tho Co11tr.1cror•s review 111 rhn P!Qjeci site upon 
rcqUG:11,, und Jrl· IPil!it on a monthly bnsis in ccumtGtion with the Sullcon1J11Ctc,r's ~ for pl!)mMt. Subco!ltllLOlor $hall furnish final M-built drilWlngs ll> 

Contrni:lor m pmt of its rornpfotion of the Wurl<;. Suboont~or's eom11li1U1te wltl1 this Section 6.3 Is ii oondition preoed•:m to tho Cootnu:rur's ohllgntinn u, 
m<1.ko intcrlm progres, paymr~it, ruid llnal 116ymC1JL to Subconrnu:tor. 

6., ~~ 
Subconttu<;lur shqU ipeolfir.ally advise Comm.tor in writing when tl1UUltttlttiog a revised !hop drawing or otber sllbmliml ur any revlslans tllUI aro In 111ldilion 
10, or dlffcc; from, lhom tequcstlld by Ibo Cofltllll(or or the Arcliiloct OIi prior YC13lons of th~ submittal. If Subcontniclor docs mx provide writren uod(l(I of 
lillCb nddltinnnl or dlf!i:mit revWnns ro Coutrl!dot. Conlnu:tors nod/or Arcllltt>Ct's npprovfl! of the wbmi!lal shlll not lnoludo soch additianal oc different 
rcvlslo11S. Nolwithsl!lllding 1h11 lbfegolng, Subcontrnotor anlmoYtiedgeJ Jhnl too Pm]ect Schodulc doos n!>t nllow fur tho re.submi$$lon of shop dntl'/ingt Md 
other submittllls !l1ld thllt Subr:oot~oc h requbo:d to ~re Its inillllJ .s!lbml!lnls ll)M( the icquhwwlti or lbo Coo!rn(:t DoounlCllts.. SubCOalnletor shall he 
llublec fix lmY 11.dded costs Ot drurntgd msuftlng from its failure to lilmlsh tiUbmitlah whM Md AJ requirtd by tl1c Suboootnict, iucludfng a.uy rir~muml)(l l!lld 
mlawd llOS{5 of corrcctlon fl!ld any addJtiOlll!ll ws~ incurred by the Contrncror, O\<mor ot their oll1c;r il0!1!.f11Ctors, 

6.5 fm{t.rsf!JflQl Ccrt!ficpi/q/1$. · . . 
\VllQl 1miblolllll cerll&atiOn of pctfomltmCC or de-sign critecia or cqu(pmeot, llUlltriJ!Js, systtm'l or otbct llem, is required I!) be f\lmlshed by Sub.:ontnJctor 
111,dcr tho Subcontrnct, ConlJffl:lm shnll be entitled lo rely upon such c.:rtifiooifon end shall not be llXprolcd or re,JUirtd to maim any iodopcndc:nt examination 
with ~ptci thcrclO. 

S1w1s4 Standard Silbcontnict Tet'llll aod Coodltlou 
(0~6 cd.ReY.J) 

l'agt 7 or22 
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EXHIBIT"E" 

Attachment to Subcontract/Purchnse Order No. 318015-011 dated 6/l/l008, by and between M.AJ?. Mcch:anlcal 
Contractors, Inc, and Skanska lJSA. Building Inc. for Mechanical at Midl\.'.Ckhignn Medi ca[ Energy Center, 4005 · 
Orchard Drive, Midland, MI 48670. 

r..6 C@tdlnJrtlmt Wl!l"1!w,. 
lF11j1plicsblo lo Snboor1trai:tor's Wo1k, Su1Wonmr~ot shtdl pmparo co.'Jfdirultioo drawfogs sbowlug exaot alignment, physical focatioo nml Olht:lt' 1¢ll\lirr,d details 
lbr lblxw portions of' its Wont !Jul must be connlhllltcd with Ibo work of ContrllWlf, Owner of their OllJCt oonuootoni, and :'1!1nll pnrtlc!patc in any rdalcd 
cuonilnation o!iilm byClinl!actor. 

6.7 Cl>11/!fl(IQT'lilffl4h'f!.rn_1lbmllta]& 
C'..ontr.ictol's or Armitcct's rtvlc:w or·appro'Val of any Suhcmitracto< i.ubmittl!Ls ~I not tclieve Suooinb'llctllr of any of Its obll.gatlon,, uni!« t!ie Subwn1™:t. 

M SttbstituOnm; · 
Snb«inlnlciur slw.l run substitute ai1)I equipment, materials, &llpp)ies, spooilied by lhe Co11tnu;I Doromr.l\ls, or qny proi:e,d11Ill8 or methods llJ)C>Ciffod ,by tho 
Contnwt Docum<:llt! for pc,f'n11'1'1hig Ibo Work unlts& it fust suhrn!I!! a, Written proposal 'to Coo!flldos far subsdtullon th11t com11ll<lS with all applical)le 
Sub«>11mia tQljuiremcnts and Con1nu:tor tht:re11ftti- approvc., tJir, subftitutlan ia wrlti1Jg. Subconti71CtD!' acknowledges 111111 urtk:.$11 ox1nessfy ptrml!ted by tho 
Conlrlltt Documon!£., SUboontmctor uhnll oot bo e11tiUod 10 rubstirurc tmY equipment, mnlerillls., lnpplll'.:S. proccdU"-S or mcthods ~md 'b_y tl1i Cooln\(;I 
Doourut:rrts. . 

6. 9 (}JJ!!JP1tlup a(IJ! l/.!Y1 o{Df1g/mg,J/I 
To tile tJCletit not Jncoosbtlil\l willt lhc Owner Contract, all Sl!bmi1lu!s and other &xuments l\l,nlsl}IXI by Su\'>tonlnlr;:!Or undet th~ Subcontra(:t, ioolu,ling MY 
d(:Jisns, dlllwinl!S, speci(icmions, r;alculalion,, $kplohez, model,, tq101U, eompull:r prograrm, comput~ di~ diskct!Gf OI' tnpes, chllt!ll, photograph.t 1md llther 
dornllllOOts, are inslnnncnl! of SubC('ln!nictor's &mice and all inlelleeluaJ pMperty tights in Slleh dllCUlllenlS shall belong to Subcoi11i,cior, pruvJtleJ, htnv<w!Jf, 
Subroul{llctor herd!y gninn kl Co11l1110ttlt Md Owner• tn1nsfi:1nb~ irn::v(l('.nbl" Xlld pe,petuel. royalty-~ llce11se to ,wim aud use nll suoh documents for any 
pU!J>OSC in ccnncatiun with lhc J>roJc:cL Subconlnictl'lr wammts and represents !hat lltlY subrnlltal or nthor Jocumen! fomi:ihed by Subcontrll{".tor or lll'IY of its 
Sub-s11bconb'aclnri do fl{Jf hllrlage any pah:nt, copyright, lrlldmoruk or other intellm:t11nl pm1,c,1}' fil!hts of1111y pert.on or entity. 

Arlfclt- 7 • LAllOR AND Sf.JPERJNl'tWD&NCE 

7./ ~ 
Suboonlrru;tor slu!U eng11g", suffieiait mnubcr ofskllled workcrt to pal'onn Ult Work prorllptly, diligently, and In acoordlll\~ with !he requirements oftlm 
Subroon11c1. If scquM!tl<I by Coutrncrnr, SnbqonUllC!or shall prov idc Contnit:tor with topics of Ill! Jl<llicic:s rogarding the !bml~hin3 of lnbo.r Incl II dl11g copies of 
all W11ge lljf(Wtlonts, working rule,, •nd rogu!atl¢llll. 1r nppllculile, ;,freating ll\o WOik, $\Jbt-Onlrni:lor W!lmlllts Ihm l! is now, mid will wn1iaue 10 be,. in full 
I.Xllnpllnnco with ilin lmmlgrarion Ri,lbtm jjmJ Control Ac1 ut: 1986 (IRAC). i;pccl!ioolly Including l'lll ofitii l'.9 cmployc,rvcrlficminn provbions., S11bcoo1mt.'U1r 
wunnnt, that It will CQ!ltimu:· In properly trnin ii!I stflfl' tqimding tho i,;w:utlon and retention or these Hl em11loymec1t ~llcl!ion fbl111B, SUOOOJ11nlctor 
wiUTIIIU!I that it bll!I an I-9 Vl!rificntion policy which it implen1ei1tt< througl1out tho cornp!lll}'. Further, S11bt;o11lfl1G!ot agrtes to JmJamnify ConlTllQIOT iind Owner 
~r lll1Y legal fee,, publio tcMio1is omis, ¥tt1rlc: stoppages, !lfldany damages rc:11u1ting from Suboonrracior's employmt11I of :my lJlliuth.xiz.cd workcn. 

1.1 ,fmn;aMon. · 
Suh®ntmctor sb11ll cngllJlC a sufficlmt. npmbe.r of cumpetMI s11pc.fV!sory pe{S(Jnncl ll1I nrc 11teessury tq porfu1m !be Worlc In accordenoe with the 11:iiuite111e11ts 
oflhe Snbconl.J'!llll. Subcon!J11cior shall further have a 00111pci:ent 11Upcrinu:odem continuously ot\ the l'roj«,t site during wotk hours and lt!Odity available on 
oall. 'Ille "iperintendent shnll be Mly acqunln!ed with !he Wrux mid shall h11vc the IIUlhoJity 10 ndm!nlsrer tho S11bcouhaet on SubC-Oolrntt0r's behalf and shl!ll 
not bo diangod oxct,pt with the conUlll of Contractor, 

7_1 ~,;f,ttir.p/_Servl<MJ!,. . • 
Suboontra.cior i;huU provldo all technical ~ormel rcqulted to 5tan-up, test, oommissioa and opcl'l!lb any equlptneoi nnd J(I teSt and IIS<) any maJllriAI, :m1111lies 
or olbcr ltc:m.l w.d or supplied by Subcontmct in O<lfll)<(;!ion wll11 the Work ood Ill iosbuct, Ccmtrac/or'i. and Ownet's · 1~;xmne! in tll,e operation a,nJ 
mrun!t11ttnce uhny S'!Jch eqlliprnent. trullcrials, supplies or ot11er ilans. 

7.1 C9ullJ{Janc.; 1v[P1 Ownu tmuire,mwtJ [qc S!lJ?ffl•hU>tt. · 
Suboontrru::tor shall tOUlply with llt1)' suprontmJi:nco or ptujC<'J n~I obtigltiom imposc,d upon Com:ra.cttir under tho Owner COll~ to flu, ~ 
nec,mary to cm11111 Conmctor's =pliance with rucli obligatlms 10 Own\:.. 

7.S S.,ubcontra~r Rdat{q_ns. 
Subeontnu;:11)1 slmll b:, ~ponsible for alt labor rclnUO!l/1 multcn relating tu its ~orm= of tho Woric nnd shuO 11! oil times maiotuin h!lflllo,1y llll!Dllg tJ1e 
personnel employed by it and its S11b-!>11\xlontr«®11 l11 colllltiGtlon wltt, tlm l'tajact ,vith tt1oso u!'Clinl7ll.Qtor, Owner nqd ll1dr other comradors. 811000/llnlelor 
shnll at oil times 11,e; all fllllAOOahfe cffur!£ imd Judgment lit a tkilfod and experlooocd coolt.lctor lo adciJit nntf lrnplemoot policic.t and practices dcsf{llloo to 
avoid work $lopjll!8CS, slowdowns. dhputc:, snd suikts. SuboonlJJ!clor shall .llOtrfy Conlmctnr ns pri:imptly M possible of llllY ll.CIU!ll or pot(ITTfial labor dispute 
tbnt may aiThot thi: Work. If a labor ro<1ditic>11 thrcalt:nB !fu: timely' c.ornpletioq of 1111y portion of tho Work nnd Subr.(lluta~w nils to gl~ lll!l.i6faetory MSurMJCQ 
ofits ability tu complet.o th{I Worl: in a tJmcly manntr, or St1bC0!1trac10r fulls to employ labor lhnr ls C\Ompallble imtl in harmony wltlr otlJCT l&bor ttnployed 011 
the Projeet; or SubcoutrN;tor tails to wnti11uo to ,perfum, lhc Work without inlerruplio,,1 or dcl11y dullng e strike, picket, walknnt, or ott,u wont 610PJ>ll&0 ,or 
~lowoown ca~ed by a labor dlsput,;. C:.t:mtraotor m.y, m lit optioo, terminate Subcontraelor's right In proceed with Work fnr dcl\nlt In oooorollnco ,wltl1 
Section 12.I or employworlootn. to perform 1h11 afrtc1ed Work 11nd baekohargo Subcool.rillllor the cost lhcn:t,t: 

7.6~ . 
If Co111racior notlf!ts Suhcootractor In writing !ltlll. 811.l' (:Qlplo)'OO or lf&Cllt of St1bC(l(ltrl\Ctor or one of im SutHubcontractors I.Jt Jnoon,pctont, disordorly, or 
otherwlso ull!!llfufaclaiy, sucf1 ptm0n shall inunodil!lely b¢ lmlOYW, at Subconmlctor's am, frool lM Work ll!ld slulll not tlmt.tfu:t he employed. in the 
p!lrfum111n1X1 oftllll Wml:. 

Stinsb Smltdant Su~tract Terms and Condltli!IIJJ 
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EXIIIBIT ~E" 

Attachment t.o Subcontract/Purchase Order No. 31801S-Oll dated 6/2/2008, by and between l\{.A..P. Mechanical 
Contractors, Inc. and Skanska USA Building Inc.. for Mechanic;d at MidMichigan Medical Energy Center, 4005 
Orchard Drive, Midland, Ml 48670. 

Article 8 -DETERMlNA TION AND INSPECTION OFTim WORK 

B.J ~1J.p1J';E11!111ll1!'@1f/l/! Centrac(JJga,h!tM,. 
Contnictor, lllong wllh tlic Owner 811d luchlleot, shnll deltnnine the ttquimncn1ll of lllll Qmlruct Doaumcnts in llll!tlloction with the Worlr and whether lhc 
Wim:. 1w bccQ j)Qrl'ooncd lllld complmd In act0rdancc- with tb1m, requl1'1'.tru:nl$. 'JI1ew detcnnlnsrions shall bp final and 8uboonltmnr &ball pcrfonn the 
Work con!lstent with chem, subject tu dispun, rcaofutlon lllld« ScGtloo 13.'l. 

a.2 drnwtfurh~iea, · · 
Subcoutr&Gtor xhall 11t all tiltlcs p«ivldc Contrw,;lor, OWocr, the Arcbltect K11d lhelr iullhorlzcd rciprnsco!ntlves snfe aad iufllciait fal;illtlllll end -s to review 
or~;« 1he W<Jrlc on lhe Proje« site and, upoo requcsl, al Sllb<:ootractor's and ltt Sub-subconttactor's off-site facilltleY w!1ete l!IIY Worlc is being pcrfoor.ed. 
Contractot iluill !Javr, no obllplion to review or iiupecl Subi:ontracklr's Work, end nny such review ot lnspcetlon shall nut tdii:vc Subaintrocmr e1f iu 
obligatit>ll$ 1uidcr thisSubconlnitt • 

BJ Reiw;i<m ofJVi,11*, 
Ointmctnr, Owor.i or the i\Yohllect may reject any Work perlbrmcd or equipment, rnll!Cfinls, SUpplic.s or other ifemS furnldled by Subc~hlrno!M 1hn! nrc 
de!emli11ed nu! lo oomply wilh file tr.quirementv of 1hc. Contract Do,:;ume11u. Wilhin twenty-four {24) hours after receiving CQnbilclor"s wrilt<:n noli«> 
rejecting IIIl,l' Worlc performed or equipment; inaterfofo, iupplilll N !llhct li~1H f\1tnkheJ, Suboontr.!ctor shall btkt down !he rejei;lcd Worlr: and rClllQVC the 
n:jcctcd equipment, mntcrials, supplies or olhct l1Clllll from the Prc,jcx:t srtc Subwntl1'i!lnr $11all p1otnplly rc,perfo1m any rejected Work and replace My 
11:jcctt!d cqulpmcnt. m1t1crials, &Ul>flliCS or other ilcrns M neci:.~sary to comply with the ,r.quiremt.nrs of tho Con!filcl Documents. If requested by Contractor, 
Subconrracto< $hall nlso correct ~ny work of Contraclor, Owner or their other contnctors &J rcqui1r.d in coru~t1lon with W1}' n:Je;:1eJ Work. /\fl (;()Si.I 
nssocia1r.d with ~pedbnning ttJccttd Wock nnd rcplaclng rejeetlld equipmrnt, materials, suppliCll or o!her ile1m sl111l be borne by the SubCQ(ltnctor without 
/UlY im:rC11Se in the Suboonllact Amount or time for pcriomtJ111ce of !be Work. · 

R,4 ~,:;i with Adtl!Jw,i,r/ dr.ckim:ttnn! lllStrUdy/.!JI,. 
Subconlla.t>1m' s)Ja!I 0011l'o1111 lo wul al1hlc by any 11dditlonal specificarions. drawing., or «=11Pl1J1ations .furnished by lhQ Architect to illustrate t!>c Work b be 
demo, suhjcci ro tlte provi.dons of Article Ht 

rt.s Eaita10.lS11urcu. o[~wPlP., 
Jn the event of a pwtial fuilure of the S11brot1ui1C1nr' s sourcc!S ofrupply of the oquip!nmt. mll!erialn, supptir.s or other items to be fumishcd unde. lhe C-Onlnlcl 
Documenl<t,, wbcilier due to alloc8tlon or oth~ lho Suboonlmc(l)r sllllll 1JU1ln, all rcasonllhlc dlbrts to fully !llcet its obµgmlons under this Subcontraol prior 
10 u,.aktng llllY aUocatioos amtJng tho Subcontnu:u>r's otbu c:ustoml'tll. · 

Arri.cit,• l'llOGRESS A."lD COMPLETION 

51.1 Q,mme,11;,:nwit o[Wt1rlr. . 
fa:C{lj)t as otherwise prO\itled elsewhere ln the Cot1tta<:t Documents, Suboonlruclor sluul commenco tho Woix in llOOOfd- with tho Schedule lmmcdlare!y 
upoo receipt ofvtrliai or wril'.len 11ollu lo ptocad rrom Contnu:lllf. Sulxt.lntmctor shllll diligently and cnntinuously prosflCl}te its \V(lfk or any 1><>rtion thetoof 
In nn t,fficlent lilshion and at a rate sn IIS n()t lo cause delay in tho pn:,gn:il of ltlC work of Conln!ttor, Ow11cr, or their other C()!1b111rton1. ff requested by 
pintrnotor, Su1>oo11rracior shltll mainmlo and updule on a m01J1lily basis (or rnoro fitc[ucnUy If requested) a cost illld rerourr.c loaded cri!icnl pa!h method 
schedule fur the Subi;ontractot'a Work, which deplc!s Snhconrrncior's Worli: IIClivitlet wl!h logic tiC8 fur preow!nglresl!'llining Wfltk. durnliori. l;Qlll nnd/or crew 
sizic. 

9,l QwlP!Jn,!r.c 1'4lh Own,.,.•1 SC!J¢n!Jc1t &m~ 
C-Onlm(:!f.lr ~all bo cn!lllcd to d«:ido the Ii~. order Md priority for performD!lcc of the various p\'Jrlfons of Subconlraotor'c W'?{k lo 1111! extent nooessa.ry, ln 
Conffll()loc'JjudgroO!II, 10 '115su11: Co11!rn.ct01's t<mtpliruwo with 010 scbcdullng rtquJrem1mts !mpo{cd on Contnlcior under lhu Ownt:1·Coutmct, and to direct !he 
~nee of the Wod, lltCOl'diogly. S~ntrlll.:tor shall not be cn!ltltd to a11 adjustmrot oftl1c Suboonlr.lt;( Amount or !Ill ex:tMslon of Imm in conncctlon 
with nny ~'UO!t dim:lion lly ConlrliotDr ~ the Subcontn,Gf{ir JID11ll Wlticiphtc Md provide 1hr i.llllh 11"11vitie! In the SubCOlllt&ct AmOllllt md llgfU4 time for 
1>0rfurm~11cc. • 

9. J l!.tser,::ry fl!1Q. 
ffContrncloT dt:wml~ that St1bc,m1l.u::tor lru flllletl behind in tl>e ~ ofihc Work or i& in danger offnlling bcl,i»d at its UtCD cummt rate of 111ogniss, ur 
is rcspomible for 1111y Project Schedule dullly,, Cootnu:tor n,ny din:Gt Suboontntelor on wriltetJ n01lc,, 111 tab: die stops Conuaow deems !10::C$Sary 1ll iwpmve 
.tlll! l'Hle of pmgrcss of !h.e Won; lnc!udlng l'IX(Ulring Suboonl!aclor to inar.~ !1~ labor fame, 1111J11ber of .shift~ 1.nd/01 overtime opmlious, days of worlc, or 1o 
provide 11tlditional oqulpment or mntt:risbl, Wiililn furty~lght (48) hOU!:3 of such written noliCCl from 0:illlnlCIOt, Subc<lntrllC!Or shall rubmft for Conttu.ctot's 
OJ1Ptoval o ~my pltm wmpOlled of a no!ic:dulc 1111d II safely IIU!Xl!!mcnt to dctno11$trale !he mminer by which &bcontractor will ilnplcment th!> required steps 
to ill.lain !be required TIile of progress while maintaining an injury free onvlronmenr. Subcontn«or will lmplnm(lllt tho recovery pion immcilibtoly upon 
Conlml:lOr's approval. If Con!raclor dctmnincs rhllt Subconlmc{Of'• plan will not llfwn me ~ulred f1!1e of prngrnss, Subcan1rn:1ot wlll tnke tho Str:ps 
Cont«u;tor direclt In that ii:gim! md perform tl,o Wot'.!. acoordlngly, all wi1bou1 additiooil cqst to die Cou(nctor. If Sub~ fails to :mhtull or fullow a 
~very phm es requi~ or !)Cl'form tho Woo: in l!C<lC>rdaru:c wilh Coulrtlctor'J dlreetlvc, in lhe event Subcoutracto{a rer,OVc,y plan h nol iq,11rt1\'cd, 
Contmcior mily, following tww1y-fout (24) hour nollee 10 Suboonmtor, p11tform the Woik as <:'.oott11C1of deems neoessary to l!llaln the required ll!le or 
prowcu. C:ontractor mny doduol from any payment duo Subconl~or Of eolleet dirwlly from SullCJ.llllrne-lor on demnnd all Damogc.1 lncurred or tutfcrcd by 
Cotumc!Or 111 WMeotlon wl!h S11bco11trlietor'1 delay in the progress of tho Work or io the PmJect Sr.it~dulc, includin& my Dnmngc,s assessed again${ 
Cootnn:tor 11nde:t lheOwnu Contracl. 

Skaruka Standard Subcontnct Terms and CoQditioiu 
(0612006 ed.. Rev. 1) 
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EXHIBIT "E" 

Attnchment to Sub«>11µ-act/Purcbase Order No. 318015--011 dated 6/2/2008, by and between M.A.P. Mechanical 
Contractors, ll1c. and Skanska USA Building Inc. for Mechanical at MidMk:h(ga'" Medical Energy Center, 4005 
Orchard Drive, Midland, MI 48670. . 

9 . .{ S,,f,,r/JJnl#d and l'l!W C,wp/d/Dll q/W(!.rk. 
TIMI W01ic wlll k docmc;o &ob.mtritilllly and finnlly COO!plctt u oi 11Jo datcc 11\dicmc.d In Ilic C<:rtifb!t11 of Suhstmilisl Complctioo ll!'ld Ce.nifi<:m> of Ff MI 
Complctloo, rcsptctMlly, or ellliler date lll',teed liy Contmcwr in a writton oolioc to Sub00!1tnx:lnr. 

!}, S l'tlndtl.ll!, 
Wbui Subc:anlnlt:1or ~JIU its Woric subst11nlially 1.110mploto, Sobrontr.lllllOr shall give Written no!lce thtrr0f to Contrndor along wiU1 11 punch list of rttlll!inilljJ 
llCmJt to be JJedbm,ed 11> acbll/VC finlll c;omph:tion. Subcontnictor shall revise Its punch list tu inelnde any l1tms Contmcror adrue& Subooofr'-C{Or ~hould be 
innluded 011 !hut liJt and !lhlll pef'furnl the pUnolt list Wo1k' u din-&:d by Conlmdnr. · 

9.6 Ure tmd' At;Cfll{gl@ 11(1',,r(#/111 <>{Work Prior fq Fl.nn/ Ccmp{dioh pfWqrl:. 
At any limt> prior lo final completion of!!lf the Work, Co11U"fflOl'll:l&y1tmpor11clly tmc JXlS$M!llm1 of and uJC IIIIY patl ol'thn Wolk. ConU\!11M may rntum any. 
web Work to Snboo111rador for «>tnpltlion. The Contmll!Ot may lit 1111y time request in writing !hat Subcontnlllklr pcnult Con1111dor lo RWept any part of the 
Work untl SuoooollllClllr SMJI .mal<h 1hnt11art oflho ~or\; avallablc lilr Conttadilr's lntpectlof! at l!OOlt tU.tcl!$0nebly possible, and In no Cl'tnl lfl!er tlu!n five 
(S) dll)'ll following the request If Cooln!c!or ~ :following the intpccdon by the OWncr Md/or Arobilr;tt. Uuit tho y,lllt of the Work h1 qucrtlon eai1 be 
t1Cecptrid. Cootnwtor dlllll issue a Ccrtifill!llo of Coinplotiou fm such porti()!I oflhc Work, '!'he uso or =Ptllllttb or i)lllt of tflo Worlr; by Cootmaor ns pro\'ided 
In thi!1 Section !l.611tall not relim: Subco!llrnctor ofRny of its rnsponslbllitlcs lllldef the Subc:ontrl!Ct. Subcootrattonhall not~ IIIIY portinn ofthe Work otlrer 
tlmn as llJJPTOVc.d in \I/riling by Contnmlor. In tltc ~ Sul.11:01tlf,I.Ctor uses 1111y of lho Worl,:; Subeonlralllor shall r«x>nditi(Jn 111.1ch portion of Utt: Work lo rooct 
the requircmrot• orthc Subci:mlnu:L 

Artide lO· CBANGES AND JMPACTS 

1 D.1 £luugrq· YI th~ 'ff& . 
Contr'liC!Or llh1dl hll'Yo tlie right in ftt direrc!lou Ill auy time ptlr.r 10 fintil tolllplclion of the Worlc on written tltllice lo Subcontractor (tmd without nolicc In 
SubcontlllClOl's AUrttie&), to dirtGt a uau.ngcr. ln I.he event of II C!Jllllgt,, lhb Subcontrllct Amoun1 and/or Subooallft<:tor' • lime for pet1'<tnnanoo £11Bll be 
a(ljusll:d, ifllt 1111, by w&yofawrlttCit nm•:m!mcnt or~ On!ei'' to th" Subconn.ctas get forth in S!'lltion., l0.2onri 10.3. Untr:ss dlmcted hy Contriictor tu 
1l!"l>(;¢nd hnmcdillicly wltb R C.11:mge, Suboonttactorshnll sutnn!l e wrirtca 1'1:qucst to COIIII1!!lb:lr 'for a Subco11~ ruljustmart as providod in ~1ion 10.2 priO( 
~ prooetding will! a Chang,; 

JIU Changt!Ordu~ 

(II) C9!l!O!!mf ioitl;lle4 ~: For any C'ontJUllfur lnitil!too Chruige, Subecntr11,:tor shnll l.'llbmit its wrllfon lll<juest rur a ChD11ge Onler within ti:n (I 0) dAy& of 
mccipt qf Contnu:t(lj's Clmngc notlco, SubooolJlleto.t's mi~ shall im:h1dc dOC\1t""'1ll!mm suflicicnt l<> l:!ilablo 1!11; Col1tnu:toi: tn dclcnninc the moton 
ntt:t'SSlbrtlng Um adjllstmeuf(s) being ~l1C$1td. If Contractor di:tldes lo prucocd (<>t Suboontniclofhas nlrnuiy p~cd with the Y«itlen dln:ctlon ofCoo11w;tor) 
with the C\rll!lJlll lll!d II Subton!rntt lldjnstmcot ls wurr.mti:d, Collll1\Clor timll issue a wril.!Cll ChMgt, Ordu to Subcon~lr.f ndju!lling lhb Subcontraot cllh«. (i) a, 

requested by Sub0011trac\or; oc, (il) In the~, tho Conlrootnr dls:agr= witJi Subronlructor's stalemoot n; to the cff\!d of !he Ch1111ge, Contrnctor shnll i~ a 
Clumgc Ordtr ro S11hoon1:n1clor. (a) on temu C®trectof ~y deems llppmpri111e. Suliwntn,,c!Of shall Clleroafter paform Ilic Work: in a=r~ \..!th Uic 
Chmf!c Clr'cw, subjtm to dispute resolurlll!l tllllk:r Scdloo. 13..4, SubcontnJClor shall have 110 right lo w:ipcnd or dday the ~rmlDlr..e of its oblig,s!Jons unda- ihc 
SUbronltllCt \\/bile the Contrac.tot is reviewing Suboontraaot's ndjumnool requ~t or ifSuboontrllC!Or dl.s!Jtl'l',C$ witl1 the Cfuu'l,'C Onfer Issued by Cotlirnet('Jf. . . ' 

(b) Ol:'inruoitUW! Qwlg&: For 111'1)' Cl1JU1~ lnitbit.e4 by Cho Owner or Arcliitcct, Subrontrnator sf1all submit Its wrlUen rcquci;t fur a 0111n1.1e Onltt no lafer two (1) 
da:l'fi prior lo !hll t:Kplrntion of the lime 11<:tlod lIJ)tflified In thn Ov.11llr's Contnet fur the submission. of 11 sucl1 1?:qlleil and shllll ~udc ull lllfonnation rnquiml 
wulef the Own« Conlr.11:t. Coohacior shsll proees!l Sub0011!rnl..1lll's O,a,,gi, Ordet l"<:l{Uesl: bi 111X01dat1CC wilh !be r.b&\ga onler pt0Ct$¥ in tho Owner Contract 
SuhtO!Uflldor'& en!lllcmenl. to udditional com~on or II time ttKlaislon in oonnnct!on will, A Qinngc lnillalcd by the Ow11a or Arohltect llliull lx: Jimlte<! to tho • 
cou and scbl'Llulc ffl!ju.,.tmenl:! l(lp«,vcd byOWllCi furSubrontra.:tor's Wo.rt In 0.Wlla', change oider to Conbuctor uni!« Ilic Owncr Coutlllci. 

(c) Contrnctbrmay at 1111y time in iu, dlst<'etiWI decid!I not Ill J!ffiOtt.<I with II Cltang,i without obligation to Subool1Jm:1t);. 

10.1 Rl!mir0f(!11JSf<>c~ · · 
Unless the Owner ConOllOI rrquircs ·dlfl'ecllnt prlci11g, tho IIJTlOU11J of additional oomptmSatloo paid ta Subcontractor 1ball be detctrnioed by ooc of the fultowing 
mcihods l!l the tole dL~clioo afthc, Conlrneror: 

l 0.3 J Lump Slllll price in au smount proposed by Subcontr:,ctor (properly Itemized Md supported by sufficient suhstlmtiAtirtg dabi. to peuoit evaluation) and 
aooopted by.Contncior, · . . 

10.3,2 Unit Prlo,i or Al!crnal~ as set forth In txl,lblt C (ifawlicuble); or 

10.3.3 Time ftlJd ma1cdlll basli. 

Jf a Chang,) is porfbrmcd by Subconfractor on otliu th1111 a lump sum basis, Sulx:ontractor duill fumish c,ach day Ill Contractor 0Cf1rlicd llOpl/!$ of all lime 
shce!J, rccaiving ll!ld io~on n:pom l!lld $hall pmvidc: Conlnltll)f wilb such purchaso ordt{s, involct,c, Sul>.subcontw;tor quotes and other documentt and 
JCCOtds llli' OUJY enllbln ConlraOlll;"tn verif)·, 10 it~ rea.ronablll sad.sf8(;!:lon, lh.: CllS!5 o, savin~ misonnhly h1cumxl ~y Subtontnict()f in effecting the Cbangb. All 
labor, i;crvlQCS. oqulpmo11t, mlllerial.\ S'uppllt:s 1111d other items provided by Subcontrnotor on otl~ tb1111 ti lmnp sum basis shall bo ptin)h113etJ Ill oompctltivc 
market ~ and rotlect Subconlnw!or's uctuul {X)St ntlct tehat!IS wul db«!Ullts, Suhecntnictor aclcnowledges md ngrlle!I lblll any rcq=1 fOf lit adjustmetil 
will bu totally lnotudva of all iddi1iol1lll 00$ AJJd tune !lXl?t>siotl!I mall!d lo lhc C111111go, whether rt$Ultlng fmm delay-, lnofflcl!!JU!lro1, inten~ or any 
otbct ll'flPll,Ct to Suhi:onllllC!Clr'! pcrfo1mtmcll of !be Work. Stibcootnjctor's hilllfC 10 requt,t a cost or tlnio ll!ljuMllll\t in a,nn,:,o1ion wl!b 11 Chiinge shall 
constltnto n repn:11cnlnllon Jly Subi:ontractor <h111.110 sut.b ll4j11$!JMll is rtq11.i1cd ood shtll 1X11Jstirule II wniver by Subt:onlraclor of fu right ro ll1IY 1uch 

· l'age 10 or:n 
Sbnska Standaril Snbc111drsctTcrms and CondUioar 
(06/l006 ed. Re,·. I) 
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Attachment to Subc-011(ract/Purchasc Order No. 318015-011 dated 6/2/2008, by and between M.A.P. Mechanical 
Contractors, Inc. and Slumska USA Building Inc. for MeclulniCllJ at MidMicb.igan Medical Energy Center, 4005 
Orcbnrd Drive, Midland, MI 48670. 

adj11Stm"1L Subcvntnct0r's faill110 to timely submit a pro~cd <>mdit fur deleted Work Amlll reodct Co11ttacto,'s wl/ar Owner', or Archii.ect' & d~inlllioo 
ofthl, Pl'fJI\U Cf\!(!it final 1111d bimlJng. 

UM .!dJJ!IIM Qrdu .QlruJirr, 
lf cou1rnctor 1111d SubOOlllnietur do not ngit,t; M lo the. ff{llltopriale .w:ljudment to tlu1 SollOO!ltrant Antount 11i>d/or Subcootni(.(or's time fur pcribllllllll!lt in 
OOllll®'tlon with II Clumac, Q:,nltMfDt may imlo a "dhwtiwi" that dlrcelf Sul>tootraolor lO pnioecd wilh tltc QU!llgo 1111d lca\le!l tho IU\iu1tmmt to Ille 
Subcontn11:1ur Amount l!Ud/or Suboontractor's tbno for pcrfomumcc open. Subcontrm:t:oi shall pi-oceed wllb Iha Change wd provide Conlrl!Clur the 
inf001llltlort Md dooumC1Jlr required under Sectl011 l 0.3 in OOllllOOlion wilb Change& pufounro 011 o1Iw d1~n II lump rum bll.!ls to support Its ll{ldiUooal c.osts 
1111d lnfomuitio111111d docummts to suppoJt Its r«j111lSl fur ll time.extension. Wht11 the Chango hll/J l=n complcmd, Contr11Clorsl1nll dci«mim: Jiu: epproprialll 
at!lnltmell~ or for c!WJ11s resulting~ tbe Owner or Architect, shull refer tho mntter lo tho Architect or Owner.. repr=!D!lvc,lb dcltfflllne tho appropriate 
adjUJ!mcnl to the Suboonb'aGt Amount andfor Subront~Clor'• time tor pcrfmmnnce. :fheh dcclaion sl1nll be binding mi §ubC0111i11Qlor unless Suooontraclor 
notifirs the Ctlntmctor in writing that it disputes th~ dr.cl~ within tho sbotler ot (l) twetllY·lllur (24) OOUl1 before Lie rocpirnllon of the time llilowod, if wiy, 
unda dw Owner Conlnlet lo contest the declslon; ·or (ii) fuity-clgl1l (48) OOlllll rdlAr Sllbeonlnwtor'it rtoolpt Qf ~ dccilion. lfSubool!.fnl:lw propttly dispt,trs 
~~ion.tile mutter shnll be 51'!iM to dispult: 1esolullo11 unrlt.r Scolion UA. . · 

10.5 ~ · 
Subooirlrn~or shllll make all olllnu. for addltl(l11ttl tornpcrualion. aod mdcmlomr of tlmc due to J1CCC!ttallon, dismpiioo ~ lnr:fficitTicy or o!her l!dvme impn.cts 
to II~ \\'ode or othecwlso w Sub001Jlradnr's 1>¢dbrm11m:e urul<:i the Subuonlrnct wnblri two {2) busil\eSS d11y.1 fullowl11Jl lhe ocourren~ of di~ eymt giving rise 
ta the claim and In stieb tnllrlner ~ as lo 11i,:mif the Coolnldor to ffllisfy lln., n:qulremcnrs of 1hc OWnet CorrllllCt fo1 tl!c submission of /tllch claim. All such 
cl•iil15c shall bi: StlllJ)Otted by npproprlate documeatlilion lUld, in the cMe of'.rcquc.su for 11ictc11,lous oftlme, llllfficlcnl dclail to dcmonslnlle thu 1hc Impact fa lO 
Wlltk activities on the c1iticl!I plllh. U.'1lic Sllbeot1ll11ClOr fnil.c lo ,ubmit a clalrn to die Col)lnldOr II~ required and 11.111 eonsoqucoce Conll'llclor ls prtJ11diet1d in 
ibi abilily to pca;t:nl sucil clnlm 1mda flie Own a Col\lfllOt, llletl Subc:onltll®r'a entitlement lo a Subcon!llml 11t(ju.ta1ent relating lO such elaim $ball be equally 
prejud!oed. Conlm!:tor's liability w tho S11bto1rlnu:t11r fbnmy lidvr.t:1c imp!Wt to lh~ Work or ofbllrwitio to Suboo1111111:tor'i pufomumcc under 1ht1Subron1n1ct 
aitributable to 1hc Owner, Arohltca ot their ~ conlritlors is limited lo the wst, liC!llldulc or other relief, if any, actually granted by the OWntt. 
ConlnlOlor's lb1blllty to the Suboortttacror fur any ndvt.1110 lmpllllt lo 1110 Worlc or othttwisc rn Subcantuwtor'll porfunnnnee IJllda lho Suboor~ttlllll 11ttrib1rt11blc 
to Conlmltor's other subcontroctqis or StJppllm /or the ProJ"';I h limited IO the 111JJaant. it' My, l!lllltally recoven!d frQTI\ ,uch otlw $\Jhtoolr;c:ton; o, roppllas. 

17'1.6 8.rJl.ulremmq @:nll ~Jm,.. 
Subeontrrumr'B <»mplilmcc with the notice Wld «me in Seclkm 10.4 sbaU be a condition prcc.eaeut to S11beon1n1Clllr's enlitlement to a llUOOCUltnu:t 1<!justmw1 
and Sulx:ontnu:torwaiye1; und /elc,\,;cy ®Y cl.llfm fo( additio11al C<'llllp<lll!atlon or ~n ~tension ofthne in 1he event thnt Subrontnictm doc$ not SQ.tomply, 

10. 7 Oatroqgr's &r;elvt 11( Clnl= pons Nor em,µ u Pre.r!//!lll!iJ!ip(Jfalldity. 
Nmhin!: dooo or not do11c by Collirllotor or Ow11e1 shall bo collll!TUed us. en aclmowlcdgmcot or aoccp!Mc.; of !lie accu.r.icy OT validity of ruiy Subcontract 
adj~ n,qumtcd by Sub«>i1tm:tor until• signed C!,111,ge Ordu Is !mill<! to Suba,ntmotor by Cornractor. 

10.8 d!l!I!L~krflps. ' 
Surn:rn1tr11ctors uvvtheud and profit nwk-up petccntugcs on addltionll C()(,'\3 iltcum:d in !Xlllncctlon with Changes mu! irnpgcts to fh('. Work fur which 
Suboontradllr Is enlitlcd to 1< SubCO!l~ sdjustmMt $hnll iu no event exceed Iha mark,up:;.illJciwcd to Contractor for clllll'll:('I undet the 01\'n<:r Coi1tmr.:1. 
Suboon!nu;lor s!lalJ oot aiiply a mrui:-111> to lilly oosl:l the Owll« Contrnc« provides tut> not subject fl} flUlnM1p, 
f 

J0.9 Re;f.'frc4l}qqgymtatl11/LJ!I.Sn~IJrl o[Chfllll.'¢ Ord~/'$ or Qilims. 
, Subconlrllelot sbllll llllnw Contnldor to rcvlew.aoy d,!lla OmUlllllllr n111y ~nnbly ™JU~ lo ~Isl (be Contntdor, Owner 1md/or Archi!l!Ot lo 4elllllllinc !lie 
valldily of a Subeoiitrnct adjUSlment requeste<l by Suboonm.Glor.' Dm fh11t may be reviewed incrud~. but Is not limited to: (J) Suboootllldor's payroll record$ 
fot encl, employee working on lhe Proj61lt (wbl~b shall oontaln the ~mployCG's m1rnc:, sddress,,SOcial JJOOU1ity number, boilily wago, dnily and weekly number 
ofhmirs work£d, P.JOUll wngcs earned. dt.<lucti-Ons made ond Alllual Wl\flC3 pnld): [ii) Subcoo!nultor's l"roje,;i tttlmatt(t) Md rupportl!lll calcol111lon,; (iii) 
Su~~ work sohc:ilules llnd rcl1tted d001Jmenls; and fw) Sub-suhoonlra~or rola!cd do,;umr.nts (which Coolractor mAY obtain frooi Subi:tmtrai:tor or 
directly trolT\ Clio Sub-sllbcoml'llCtOJ). 

Arlltle n. DELAYS 

11.1 ld!ddfltl tor Pdftr1:. 
Subconulll:l!lr ~bAll t,o liable lo Oxibactor 1tif MY :rnd 1111 lo!l.'l (It d'«magc Contractor sus111ins iu a =It of SubcontrKctor', del11y in lhc safe perfbrrnBT,~ uftho 
WOik or dlllay to l!ie ?lnjeet nl,lnbuthblc to Subcootractoc, includlng lllJ)' amounts dll11 from Conlmllor to Owner nndcr tl10 Owut1 C(il!lNICt. .Pe1111iuing tlie 
Su~ to 0011tlt1Uo to perform l~ WO!k altt.r the: agl'e,:d time rw porfonnooc,:: hllS CIQ!lred shall not be COI\Sll'Uod Iii or constitute 1 watvi:r by ConJru(Of 
of imy oWms for Jass or dJuluige it may hnve, ugelt\Jl Subconhlllltllr as n result of web &:Illy, 

ll..1 ~(~ 
Subcontractor shall bi, linblo for uny specific Hqulc&ted dwnugci 11egr,ti1Uelf rod a~ to by Col\lnlttor ftnd Subconlrnctor lfJ the Suboonfract 11nd !hilt portion 
of any liquidated dlllllagt4 payi1blo by Coot111c!or und1:r !he 0w!lef Con1n1c1 nttrlbll!nblo to Subcontraclor's liulufc lo dischrug,,. one or mon, ot 11.11 obllS11tl008 
wflen itnd 11, rcqulrw mldtr the Snhc.>nt111et. Sl!l>contnwtor ackoowlcdg« dllll nuy liquidated dantllJlll.'I payable by it 1111: =011tihle nl}d llpproprlare in tight of 
tM probable lncrell!ed ~ts ruid other lUl!loiplll<ld dnnuige to Contrnotor ln die cvmt oftl10 pt,ntllllll\flte fullurc by Subeont111otor In coru1e-0tlo11 with which irudl 
dumnp bcooiru, pay11ble. Sulx:.ortlnlCtOI' ngrees tn ll!ld doci; htftby waive lll1Y def~ ns lo 11,e validity or im(oret:ubllity of my liq11iiJated drunages payable by 
it um:ler Uie Subc.outract on the gmunds that l!\~I demng1lS mi: void 11$ penuJtic, or are ncl 11llU,Omlbly relate.q to l!l:lUal dnron.lJtll, wbethr:r Otc dan11gc,J \\'Ille 
spcolfii:nlly e5lllhlisliod by Cu11!tactor end 81Jbeanlnlcror 1mdcr the Suhrontn,ct Of weco cst11bllsh«! t,y Cuntrlltlll)r ml Owner undnr the Owner Contr!lci: 
Subeantr1idor further agree& tliat Controolor llhtt!I be entitled ID rcc<M:f filXTI S11boootr110lo11111y Damages Omtrnclor In-= !IS a rci:ulc of Subeoolrnclor's' 
f11ilum to dlschl!l'ge a Sul1C-Ontrllct obl\gJl(lon 11,at t:xceccs 1111y liquidrdcd damugcs. paid by Subcootl'llcior in conni:ctloo with 1hnt fllih111:. 

. Pngc,11 of7.2 
Sknaska Sandt.rd Subcontn.ct Ttl"ll'.U and O>Jlditiont 
(O&'llla6 ed. Rev, IJ . 
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EXHIBIT "E~ 

Attachment to Snbcontract/Pnrchase Order No. 318015-011 dated 6/2/2008, by and;bct:ween M.A.P. Mechanical 
Contractors, Inc. and Skanska USA Building Inc. for Mechanical a:t Mid.Michigan MM.ical Energy Center, 4005 
Orchard D1ive, Midland, MI 48670. 

11.J 1York}ldnw.l!/1llll!fw~. 
lli;ct;pt a, provided wider Artilllo Hl.Sthc fuU Ulld Ctilllplen; e-0mpeusutkin to, and role and 11Jtalw.lve rc:mcdy of. 'Subcoolroolor lu !ht: C1'l:IJt llf' llllY .delay. 
i:ulfilact11>e or oih~ adverse lmimct lo fuo WOik slnill ~ an ~1al011 of time for perfumunoe of tho Wort. Sub<:onlraclor AC}-,oowlcdgcs that l119grenlng to the 
Subeo11tn11:t Amoont It has 8S&'l':S$t:d lhc {llltt.ntilll !mplld of lllO limll4llont In tblt Scaioo I 1.3 on Its ablllty lo rel:01/ctaddllional oompe11safo11 In coon~ion 
with u Wotk dell!)' or inlerkmloe 11nd agioos that the!c l!mitatJON will npply r~gi,rdltlis of !he llGCIITTcy of Subconln1Ctor't ~smeot or atlual OOSlS lneurrlld 
by Suhcaimimor. . 

1.U JY~~ Ma/el!«,,_ 
Suboontrador t.hall no< be lillblo fur a dcll!Y in tJic,pctfo1J11011cc or ooe or ltKll'e of !ts obllgaJionf under the Subtontllll:( dua to events offotce 1mJeu111, but only 
to 11\c ClCtllnt mid llp(lfl IM oondltions Ullli: (l) Subainbllotor'1 written nntlm to Contiallfor ofU10 even! for which lb SWl:S reli~f: (a) oonsplcuoosly indlCl!lcs in 
tho notice't subject htmiing. "CLAIMl'OR PORCB MAJ!illRB RBL1Enh; (b) meets lb:i Jw;e mujeuro 1IO!lce rcqul,cmtrtlll llndcr the Owner Conlrllct uid (c) 
is provided rn Contrnctur 110 lattt than two (2) b1iihlCS$ ~ prlot to Inc dnto ConlnilllOr iB required lo submit mmh noltce to OWtlcr under 1118 Owntr C~ 
Jflhe Owni:t CC!tltrm:t doct oot crn1tmn "f= ml!it.ure pmv!Klon, SubconlnlolDI' 11hn11 ptovide la ~!ltfi nodce to~ no lalcr.lban three (3) dn)'!: aflcr Ille 
oocmn:noe oflho event with 11 ~plioo of'lho prutlculats oflhc event, 1ho emmated dUl1llion oflhc avr.ul.or Ille ellbr.t ihtcrof md !ht: probable Impact oo 
Subeontroctur'1 jl('dt,mianl)(l • Subcontratll.ol'slu1U so f11 IC! ~iblo l\vold and/or remedy !he cffix:hi of 11ny C\'«it or for<:e majWSt; oo !ls perlbnnam:o wl1b aD 
rcwmable dlsplllllh, and shnll we its be!! efl'i'.llu to elim!nllfo ll!lll mitigllle ll)c 00t1stqur.ncr., !hereof. Sul>contnlctor's relii:f for a lbtoo mqil'lrrt evcot shall be 
limited lo the forccnmjcurtreliefCorl\nlll1or Ill:AUHlly niocives from !ho Owner under lhe 01111cr Contnu:t In COllll<ictioo Subcoottllciur's Wort. • 

Al'titlc ll • TERMlNA '110N 

I:1.1 TuminatiplJ [/Jr l!d1111J1. 
S11bcontrll<ll<lf ~111111 \,c l~ dellwlt under thii SuhCOlltre::t ifSuhoontn1tm1: (11)(!) IICO(Jllle$ insolYCllt 01 Is 111111blo lo mcctlu dobls as Ibey m~rt; (Jl) lldmira its 
inability lo pay lli debtt grocl'l!lly; or {iii) im;titute$ or 1111$ instituted agalns! it wider any law relating to bmkruptoy, Insolvency or reorganlzation or ri,fief of 
dcblora. a pmwxling Vlbicl1 "'1:'J.11 ti><> tdjlt1ilm<'.lll, protection or c:UOpollitiun of Sob<lo11tra,::for or iu debts or n,1 ordr:c providing fur the llp{)Olutment of a 
rcc,cH1er, trus1t:!,, or o!lY.lf s!milllr ofBoial fur Subcontflll::lor or arubmntial part ofiu property; or (b)(i) falls to wpply a11011g)1 p1optrly sldllcd wodm1en or 
pmpu mnkrials or oc1uipmcot or to make snffitleot progress, in qoh ~ so as to cndaneet lhe timely or p«,per pll.dbmlr.nto of the Worl:; (li) abanduru the 
Work;· (ill) ~y or plllllistantry tfli.egards Apjillcablc Lllw ot ConfnWtor'$ lnstructio:l~~ or (Iv) othctwlso IJt1:2whr.i any provMon of the Subcontract. 
Su~ject TO Suboontractor'1 right In 1mtico 8lld illl oppoounity Ill ourt for ooialn dctilult.1 tU providr.d below, Contrnctor may on \Vtil!en uoo« 1., Subro11tric:tor 
ot any rune after ii Is in iklfnult: lcrmlnaro 8ubeontm<:tor't right to procctd with all or part of the mmwniug Work, I@! posru:sck,n of 010 taminH!r.d Work a11d 
llflY and t'III of SuhCMtntcior'& mll(;tials, tools, appllanoos, equl{lml!lJt nnd olhOl' Items at IIie l'rqjec1 site 1111d fintdi du1 tcnninated Won: by wllllfover 1netlµJd 
Cootrootor may deem ClCpedlMt. Cnnlrllcior shall dedllCt all Oamnge5 ln~ by Gonblcmr as a.rnsull of Snbcon1111CU>l's de.faul1 from tllo Suboolllnlct 
balanci:. Ill the event the SubcOl'ltraot ba!Hllm iJ insuff'mlmt to cover tho D~nges:, Sllbco\llr!lclor shiill pay tho diffcrnnec lo !ho Conlracloi: within It.a (IO) dnys 
of Conf111C1llr's demand for payment of JHIDC. If !ho Suboollhi>Gt haluncc cxcoieds tbn Damage.\ the diffl;«me shell ho puid to Suboontractor, suhject to 
Ownci-'s tlCCl'pl!lllM of the Wodc u provided ln SCl:tioo 12.3, Any default temtlnatltlll IJy COl'llrlletnr or Sulloon!rnll!or for d~ult lluit ls n1b~ttcn1ly 
dctcm1it100 to futvi, been moncous sh111l he deaned In havo bi>lm 1t:iJ1'1m!llioo fur Contnlcttlr's wnvetrl= wider Scctlou 12.4 Md Ibo p,111y'1 rlllhts 1111d. 
ob!igalions shnll be mljusted ll!lCOl'dlngly. Prior 11'.l 1cm1ln.,ting SubcooITTIOIOf's ri,gl!t to protted with Wor\: due to Subconl.mntnr's dtlhlllt under cfoiacs (b)(i). 
(ii), {iii) Cl/' {iv) of tlus Sccfloa 14.1, Cunlraclor "~U provide Subcontractor written not~ of rhe deflltlll Contntclor 1nay tmnii1~1e !.'\11}cootnictor's right to 
pro~d with Work if Suheooll'tlotor fails to liJJly Md ,:ompkmly cur\: the d:!flllllt md provldt rtllSOnqble evidence ofwch ctue to Contrn(rtl]{ 1i:lt!iin forty-cight 
(48} houn ofrcc.eiptofCordnt:(X)r'1 writtro nod®, 

12.2 /P.fµ,11flar, of.Remajv Qneftr Sllf!J.t!lJl!rut;!gQ.§un!)' Pufor/'IJf!!l/% bond or Gi1pral!.!!4 
In 1h11 ovent Subcootraowr's pernmn1m:e llllde:r !he Subc;onlnll:t is -.it4! by a »urety pt1 lhon11J1ce boncl or other guar.antoo of perfonnance, CO<llNlclor lllllY, 
in tho QVeul of a Sl}bcontmtor 1fofm1lt. deml!lld that Subrol!Ullctor's sun:ty or l\Ulll'0!ll0t CO!nflle1C: petfum1au·c.e of the W0tk Tn the: event !he surety or gu1m1nt0t· 
fulls ·lb pedbnn ond compleb! S11bcoutrnt.tor'e Work ruul o(ber obligntlpns in acocitdllll,;;, with 1h11 Suboontrnct Md bOI1d or t;lllltantt,c (as applltablc). ~otractor 
may prooecd to rnmedy Subronlmcfor's dof1111lt In atC01d!11m:: with S«:llq.i ll.1. To 1bc extent Contrncwr's dllll!llgllll cicceod lho S11b[l(>11tl1llll bal11J1~c Ill time 
the Subconfnlot Is tcm:ilnil!ed, Conbooior shall be entltJed ID p~ic Ifs rr.rncdios agaitnt Subron1111ctor's &IITO!y or guamntor fur b~ac.h of its hood or 6l!lll1UJ!l:l) 
obligatiom. · 

IJ.3 t;eggtwn c[Pavaw,ts (Jp_ga Tt,rnl./!!!#.!J!JJ,. 
If the Conlrucror lcrmina!cs S11bco11tn1ctot's right 10 p1~ witb nll or plllt of the remaining Wolfe, Subcontractt)r shall not be ~!led to furlh«'p~ymeot, If 
any, until Suhcoolraetor's Work has I>= fmally complc!ed and flCCC)>ted by Own«. 

11.4 'J'ermin<t!lon for C.tl!JJ!gpl~ 
Cb111l11cior mny upon WJit!en notlcc lo Subconfra<:Ull', wltl\oUI =c lllld without prtjudic~ to any Olhet right or rr:meily, elem to tcrmin1110 the retnJCiiling Work 
lbr Co111l1lotor'i cot1vt11k.nt:4. The !ennlnatioa .iliall be o!foctive lntbe ml!lmtr spoelfi«! in Conuactor'i notioc. Unless CoolractQr's notice dlietts otherwiSn, 
Suhooninlel-Or shall imlllt>diau:ly dillContinue pedbmrance of ttie Wock and me pltclng of orders for equipment, nnlterials, sur,plic, and other item, nod 
detnublllio j)-0111 fllll Project. S11br-0n1nlt'tur :.hnll take 010 steps ~ary to preserve and prottet Work ifl progrc:is mid shllll use l~ belll fifl'or1s !o mitlgll!e Its 
costs iu comiectioo with 1111; termlnatkm. Collltllt!ot slmll pay Snhcontractor • lennimulon payi11M! II! Subcontractor's sole and cxeluslve iemcdy in ronnection 
1vllll 'Cbn1nu.ior's convcrucncef t~lnutioo. Tiie t~nation fll!Ymcut 9hall bG wn11,rlsed ol: (i) 11moullt$ invoiced and duo (or Work perl'onricd but not yet 
pald; (11) pnyro~tfor Work ~Ty completed but no1 yet ln1·oiaed bySubtti1l1l11C!Of prior ro the wminatloo; {iii) rtuill!n&" held by C-0nuncror at tho dale 
of 1etmlnation; and, (iv) all rtia,onllbk; n,;lllal tcmunlltion costs ioctmtd by Subcontractor 111 tmnma~ng the Wolle {but txeludlng IWY and all oosts nhd 
eiq,cnscs im:um:d by Suboonlnlotor from a11d llfu:r lhe date; of tcrnUIUlllOQ for thos, of its emplnyccs whn l!le not direct!)' pilrforming ttquired tcrmilulllon 
nctivltles); provided, that lf !ht. tccminatioo W'ol$ ~cw:d by Coutraelor dui:, IO tllo lllimination or lalnlnatlo11 of wnrlc by Owner undct the Owner Contract CJf 
other Owner actlon, or, 111 a result of the ardet of a court w public ll1ltl1(1(ity, then Sul.toarrtn.ctor'r Jtoninalion ~'lllllll shall ba lln'litcd to tlit: 1mount pa.id by 
OM!er f(J Conlr.lolor for tho tumlhr.tcd Work \ILldt)f lbc Owru,r C/Jnfnlet, Jess Conlrar;tQ!''& co.11s to obtain tl11!1 lll'OOlllll lrrun OWnor. fo "" evmt shllll 

Skanska Stand:ard Subcontract Terms and Co11dltlo1tS 
(061'.2606 ed. Rev. 1) 

1'Agcl2 ofll . 



Skanska/MAP contract

035b

R
EC

EIV
ED

 by M
SC

 2/14/2020 12:29:43 PM

EXBlBl'f "E" 

Attaimment to Subcontract/Purchase Order No. 318015-011 dated 6/212008, by and between M.A..P. Mechanical 
Contractors, Inc. and Skanska USA Building Inc. for Mechanical at MidMic:higan Medical Energy Center, 4005 
Orcltard Drive, Midlttlll3, MI 48670. · 

Subcontn!Clor be entltted to 1ro1vcr 1111)' profit or ovroieiid oo (Mninatcd Woo:. Sub.ontnro1or'1 tennlmnion puyment undcr this Sectioil 12.4 wiU constiluto its 
final !Ul)'llleul. fur lhc Wotlt. aud w11l be processed and become duo to Su~ io a@rdance with Section S. I. , · 

Artlclc13-D)S1'1J''I1IS 

I5.1 C~rklMakpluffl'!l~JJ.9ttPl.wut~ . 
Rxoq,t as o!berwlsn provided in Ilic Subeomr~Cl, Conirlle:OI' shall lnlti11lly d~itle 1111 dl<p11u:s ;,ming out of tlie Su000$ct. Contracwr ihall rtdua.: itt oo:lslon 
to writing and flunlsh II copy tll=f to Sulic:ontlllClor, Contnu:tur's tleciJion s.ball lic: final :ind tonchJ.!livo unless Sullcon1tactor advises Contni®r in writing 
within forty-lllght (48) honrs of receiving tbtl decision oftbo bases. for its dl~.email. with tbc dc;islon. Subulmcnctor agrees that ifit llocs not «o1iest I.he 
Cotitnlctor's deruloo. within tM tuna tad in Ilic mttllllN: mq1rirol undor this &octlon tJ.1, CMttac(ot's dwisloo ilillll be final llflll cnnclusivo and the 
SubC-Oll!m«or shllll I» !loam.ad to have waived any right to coo!tsl · Ille declclon. Co11tnwtor decisinll'I properly co~ by SubconfllUlfor shat] ho TCSOlved In 
11coord1111<:e with Scxtlon 13.4. 

1 J-3 fJm/bllJM /'erlj>~ ll!;rndred. . , 
Subcontraolor llclmowloo~ tile impo1tn11~ of 11erfurmlng and C()lt)Jlletlng 1hc Work and its other obllgatiurnt u1wkt the: Subcontnict in a timely ·ltll!nnct. 
S11beoutnu:tor a~ that ii!; rights in ronncctfon with 1111)' clnim or dlsputo with Contrllclor in «inntQ!lon with !he Subrontrnct shall l;t dctcrmuied ru pnwiool 
In this Artfole 13 orclicwht.e in tho Subcon!Jnr.!, 1111d that it dm!I not be entltllld to wspend or oiltcl'Wisc dcllly its tv"..rfoonnnc:.e aoo =plction oftl1n Wodc or 
Ibo pcrfwmancc ofilll olbtr obligations under the !iubooulr11cl bMed on 11ny i!lfoged brcucli by Crmtrlll!lor or clirim or dispute betw.it:n thc pl\lliea_ regnrdlt$S or 
'l\1lcrhcr ~h btMC11, claim or dispute ls the subje,:t of dt\')lU~ rewlulion bclWWl Cootme1or and Subcontructor. 

JJ.3 dppanl.r U11dg: ti!# C!mtrqg Dw~. 
If Subco.ot111ctor wishes to app.clll II doeition mrn!e«:d ur1der the Contrac{ Documents by lbc Atcruttict, Owner or Mother Qwncr rcp1mmll!tl""' tbnt ttdv<'m:ly 
a.mcu Subcon!tactoi's I~ Subcontractor muy do so, pn,ridcd ConlrllQIOl's int.i:resls m ~. Subtqolrador b,;ar.; all (OSlB associated with the 
uppe11l 11nrl ~= aolc rtspomiblllty for its prosrout!on. 

I3.I Mi:!!wl Pilliiu.i"'B""rQlyt/gl!, 
Clain\$ and displ1w b«werm Confrilc!Or llltd Subet)11tm:tur arising out of or In rontu:ctiou will) ll1t> Sllbcontrl\et or !he Work shall be ,csolvcd by lillg~lion 
unlCSJ Com111ctor, lit its sole opt!on. lldvlscs Suhoonlrnctor In writing prior to tl,c instltutlon of li!lglllinn with rrspto1 to a cl~im or dispute, or wlthiu thirty (30) 
day, a~ either PIITI.)' ha. inmllllcd liliaimcm witb Mpeci to fheflaim or dlapu.t11 lh111 Cootrnctnr elects 10 bavc !ho clniio or dL'iJJUlc Tl'.lOlved by arbitration. In 
aud1 «wt:nt, SubrontrruJtor shall be hound by Contmctot'i clrAJtion and any liligution food sbllll he stnyed by stlpulnllon of the putties' pcoding the concl1Lsin11 of 
tho lllblltation prooo:.diugs. Thi! arbiCrntlon proceodinl!>l shall be oonduotcd J>Utl!llant to the Construction ln<ludty ArbitnUion Rnk:s issued by the Awric:nn 
Arhittlllioo Assllclntion !hen In effcot The par1icf shan affurd each othM infurmnl rfucovety consistent with the dl~overy provldons of the f'<dr:ral Rola; or 
CMI Procedum, including the produc:Hou of all documents related tn the claim or di&'jluh, Iii lSJUo Md Ibo deposlt!on of witr,es,C$ having knowledge or fllC!r 
J!Mllinlng In the: claim or dt~pole at issue.. 

JJ.S Qevernin.g I.aw, Jurlstfleticm and 1:<Wlf..:. • 
'I'hk Subconlract sball 1J<? govmnntl by Md COIUlbtled in accordtuloo '\\ith tho lawJ of lb¢ slllto in whicl1 Conlmctor•s home office from which Ille Ptojed !leing 
podbmltd is IOCllll:d, el<cludlng the ronflk:lll oflaws princ!plCll lhen,o~ p1ovlded, howevu, lhi!I in !hn cv<:nt tht Cont!J¥:(or and Owner have: eli:elcd to ho.vc 111e 
laws of another :.bile gov em lhe 0Wllt'.r Conln!ct, Ihm. th Is Suhcootrntl shnll be govemed by llllll oonr.bued in ll1)C(ltd11Jloo wilh die lam of sucll s11110, cxclndlng 
the eonllitls !)f laws principles lh=ot Subjcx:t to Section 13.6, fur !Illy llClion or proooedlng Involving claifll'l 1111d dispute, ootvrm, Contractor nnd 
Subconlnldo{ arising out of or ln CO!Ulec!ion with 11,c Sllbcontncl or Ille Work, Conhnot.or lll,d Sulico11tmc1or ~J111!$flY Md onronditlonlllly: (!1) agree (ltAJ Im 
presiding :fudcnil at J!Jilo court in 1M district or sllllc in which Conliaelnr'r home office ftnm which !he Projol!{ it being periimncd ls located shllll have 
'(l>(clusivcjltfisdirJiot1 ovor th~ action orpmcoedlng; 1111d (b) waive the right to a triu! by jury in lhe uotioo or ptl'llleeding. lfCoolt!ICtordcott to rr.solve a ciaim 
or dhq,ut.e by 11rbit1'8Cion, I.ho iubill1!tion $ball be vonued In the sUtr, and county ro»Tt in "1ilt:h Cantrnclor'i hi:me offk~ from which tho ProJet:t being 
JJ«(ormro u 10011.100. • • • 

13. 6 i..ih1J/q In llelaILJI frqce~J:£. · . 
ru the event Confnldur ill involved in 11 $CJ)!ll1l~ ll!bit:ratioo, lltlg«lion, med bu.ion or oJho. legal procwling in .whioh any aspl:Cf of the Suhllontmc:(ol"~ Work or 
cnti11.i,mc11t tn !lllYUlllllt in nl lssuo, or qu1!$1ions of law or fl'!CI: eouuoon lo the Suboolllractoi'l porfomumce umlt:r lh~ Subco!llrnr;t m involffil; oi:, if comµle!t 
tclfof t.llllnot bo aflbnlcd in mcJ1 proixedliis. without 1hr. Sub«lillrnotor'R partielpution lhucln, SuboontrnOlor hereby consents, upon wrlttl:n demand by 
Co111t11otw, ln lift consolldlltlon or joindct hi 1hot pruoecdlng lo the nppl!cllhllily of nny rulM or pxoo:dures appilcnblt lo $\Joh plC',cecding; ruxl hereby wa.lvt$ 
any objc«lons to lhll locatlo11 or forum in which the: proc«!di11gl!: pendiug. .In the 11\'C:!lt S1ibcont11i.:tor ltllff lnlti«tcd litigation agtlmt Con!r'IIC(()r 1rt the rime 
Contnitror'J demrmd for consolidation or Jolnd,;r it rr.o:iived, li!ld lhnt prcl!Udlng mnnot be coru:olid-too with Ilic pr~dl«g in which lhe Conlooor I. 
involved, S11hcontrac!or egrll<6 ro disrnL!lll or, in !ho event dlsn1wil would ptcjudioo Sul)C()lllll\<:lor'i rights, stay tho litigndon. , • 

' .. . . 

14. I f:AJ11Jp1/gt1(!{ ti'!fll App(Jgrple Lpw G~nga//y, 
S1ibcontmetor, its Sub-5Ubconllllctot$, 11t1d all Work t)l'OVIU<d widu the Suboonttact sbJill stri~y comply with Applit3hl~ Lew. Sub(;()fitt11cinr ,:hlll~ 10 tho ru11m1 
tQaeut pmnhtlld by Jaw, indomm(y, def'elld, 1111d hold hannles;; the Jndcmnifiw l'artir,J 118/!iru;t lllld from any 1111d llll Damngra t~l ll.ng from or arialng out of or 
10 connectlon wit!1 l!ny BCllml or anrwm violation of Applll:libla l.llw by Sukontr,r:cor or !tt Su!Huhoooln!cton: l:4nca:ning tilt Work. Subconln!clor's complinnr.o 
wi!l1 Appllcahlc ]..aw slmll im:lm.le blltnotoolim!ted to tho spccJ.tioc,.m1plimia; fl)qulllld undctthls Artk.16 14. 

·S!ulnijkl Standunt Subrontrn<:t'rtrms and Conditions 
(116/U)Oli cd. ltev, 11 
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EXHIBIT "E" 

Attachment to Suboontnlct/Purcbase Order No. 318015-011 dated 6/2/2008, by and between M.A.P. Mechanical 
Contractors, Inc. and Skanska USA Building 1nc. for Mechanical at MidMichigan Medical Energy Center, 4-005 
Orchard-Drive, Midland, MI 48670. 

U.1 S1r(e1y Q•nmt1gncl!. 
Suboontrnotor shall WppPl'l end p1trtioiptfc in the C1tatkln 1111d mAintt11nnco of an iajury flee c1wi,onn1r.11t 1111d wll be n:spmulblo fur Bllfi:ly prcca.1tion1 Md 
lnrinlng programs and ih@fl tlWI 11\1. action1 n~ to pmvido for tJ1c safety or perooll.'l and properly on OJ off the pro.foot xlte In t®nootion with tho 
pnr!onnanoo of tho Wo11c S11bcao!nlnlor rh81l COlllJ)ly with 1111 SllbcOOtn1;111lqulrcmQ.llllJ rolntinJl ro sali:ty, including iu sr,I lbilb in Exhlbll .J anif lhe Owner 
Contto.ct. 1111d l1Jl rcquireroi:nts undel AJIJllicahlt> Law rclatlng to $.llre\y, inaludlng the Wll11111n1..Stelg« ~llllonul Sarety 1111d Hcaltti Act ·of 1970. 
Subcontrn®r shnll immcdlllmly rnpnrt. In writing to Con1111e10, nny iJ\iury lo 1my SubconUBCtor or SulHubcollln!ctot employee, or any propi:l"t)' dlun(qlc al du, 
l'mjcctsite in rotUlootion 1\lllh Sublll1l!lmctor's or one M 113 Sub-subo)rJ!nu;tor's 11ctivilil'& · 

U.3 T!11vm,111111W!d CgmvJhuu:g. . 
Suboonlrnctor shall oomply witlt Contractor'G Cll'l'irollllltQbll requlrnnoi11S u Jct fu,lh In Exhibit ,J and A!'pllcablc Law n,Jfllina to lh.c prote¢1lon or 
ptuSotYlltion otl.hc cnvlromncnt ftom WWl1llous mmtial or wum, tolric rubsl11111:,c, pollutioo or Colltwnln8tion 01 the d1Bcl111q;c or mleiisc of, or cxposuto 10, 
mntcrWs (including e111;cgy, tldol'.$, noicO: '<Oil, dust, clc.) Into the environment SubCOllt!l!.Ct()( shall not under any clrcumstwii;c apply m orct11tt Joto negoliatlons 
Wltl\ any 8J!l'l:ffil1~ IIUlhority tY' agt(lllY fu( l\ectplanoo ofvllllil!ioos lfom or mvisloo; to lllr, WIiier Ol'noloo pollulion ouimiler envtronmenlal lllv.'S or rtig11lllliom 
mlafutg to the Sob~ or 1M ~rfontll!llCl.! lheroo~ without C'.ontractor' s prior wriUrn epprovru.. 

l·M TfVf CWP/llut«, 
Subr;onlrncior ll8ietS to pay all lam<:, fu-:11 tmd t:ontrihllllollS oo or mC11SUmd by tho i11come, ~ i=ip!.5 o, wt.ts of Stil:cootrnc(nr or My. of Its Sub
suboonlraaors and all taxc.s, fees lllld oootributiona on or meMUTcd by employ= or otfu:r labur costs of Subconl111ctor or ~I)' of iii Sub-iiul>eontl11!',iort, 
lru:luding without lim1l11tion ·nll payron or ·r.mployment ron1)lCllsatlo11 tux, roaJql !.<:C\lrity Ill)( or similar h!XIIS for Sulx.:011lmAor'3 or any of 115 Sub, 
subeontrnator's mnploy~. Suboontmct(lt further agrees lo fJIIY all sales 1111d use tnxes, !llld l!ll imp()l1, t.XJJOCt lUKI othtt ou.sltlms dutlw, chargt)';. levies and fees 
imposed or Incurred ln oooocciion wilh 1hc sbippittg 1111d delivery of any equipment, molerials,. ruppli~ or o!ll¢f l1cms 1J!q1lfred ful' 1hc Work lo 1110-Projoot silc, 
ln tbe t:Veflt that Contractor dwuld pay or Ire required to pay m,y of 1M fon:going lrems or iltly pmtiOII therool; Contractor muy deduct the 11moun1 from tho 
Subconlr.u:( l>alnmic or Invoke SubconblKllor thadllr, SubcootlllC!ot shall pay nny ruch Conll"11lllor lnvolcc in full witltln five (S) days ol'=ip(. 

1 I. S 4ft1tm/:illvg ,fr;®II gnl{/Yfl1J.~ur,.ttl1on.. 
S11bco1unwtor ,hall oomply with Coo!nlcloni 11ffirmntivc nction pmgrana and till)' ldfuntnliV(: ru;(\on obligntiom Imposed upon Contfllcior under th.o Owner 
Cooltuct Sl!beoutmclnr elull comply ~ith all l:ljll81 opportunity c:mploY!llf;nt rcquln,manl.i, anil ,hull not, urul~ any eiroumstane<:s, discriOlinntc ur,ninst ruiy 
pcnon ~ of race, crew, tolo,, llJ>~, sex, nat!ooBl c,rigin. murlh\1 stmus, se.xubl otkmutioo, 5llltus with ri:gnrd tu public n.~!!!.lm!u, or ti«> p1esern:.e of n 
phyJ1i011I, .S00.'!01)' or mr.nllll disnbility. 

U.6 ~mmt rq,a Olfep,<iw·: IJ§}u,.r.i!!L 
Contrnctor iii tomn1ittml Ill mlli11talniug n wOli< {';l\vimruucnl that is ftco of ham!imltnt and ol'funslvc behavior, ood mcb hellAVkir 1, strictly prooibllod by 
Conllactor, Rara<smeni and offensive bcl111Ylot prohibi!Gd by tliis policy include,;: hut Is oot limittd to rcqU1:Sr1 In cngago in !Jfog~I. immontl, or U!ltlhlci!I 
oontlud. or negative COWillCllls 11r lloll0111 based on 811.Y perion's 111cc, aried, cofor, age, w.c. nlltiOllltl orii:h,, maritA! s!Jtlus, sexulli orl<mbstiun, slllru1 wllh 
repnl lo pobllo nssimmec, ot the J)f'C8ente of n pbysieal, !lttl$0T}' or mentB! disability. Neither Subcootmctor nor 1111y of its Suh-5uhcoulrnctnr'& shall eagagc In 
nny b.arnm.mtnl or offooslve bclurvior lt1 conm:..-.. tion With tho SnbcotJttaci or the Pniject. Subc:ontrar;tor ,hall immrAlnlr.ly addrnss llllY claim ofl111tlUl(ment or 
of!r,nslvc bchllvior Involving It 9f lts Sulrsubcontrnll10111, pmpeily disei11llnc uny Jl¢lson de!tmihied IO hnve engaged in 9uch CMduc!,. Including dismlssal or 
"'!""'Va! from the P10Jeet wb.r:rc lijljlropri.llto, and use its best cffbrls to eii:ru!1l tl1at such l:Md 111:j dooi not IC(Joeur, 

U. 7 S.f.ewf£a CmJe of Contlm;t, 
Sulicontnwtor ng;rct.a thot it slutll operate IIJul its employees shilll ~nduct lhemsclves in a mllllllcr consisti:ot with Ilic pr!nclplre cont~ned io lbc Skaoslca Code 
ofCondutta111~ as ltxblbltF, 11S rclcvAnt lo the Wort. 

Art1dc 15 • BONDING AND SUBCONJ.'RACT PERFORMANCE lNSUR.ANCE 

15.l ~tMd/'er[orltlJJl!S§/!g11!4 
if hoods arc requi,nd by lht Suheontrnnt, Subcontractor !lhall furnish sq,nralo petformanco nnd pnywcnf bc,nds lo ,!'Clue its 1lbligt1tion. under llu:: Subcoouaci, 
eac:fl with II J)l:IIAI lllllO!lnl equal to one hundred peroent (l 00%) or lhti S11bronlfl!Ct Aniount. 11te bond!: shnll be written on thi> fonns nttnolied !IS Rxltlblt o, . 
Suboonlrlllltllt' shall pny the premium for lhn bond• 1111d tho <:()$1 tlieroo! Is ineluded In the Subcxmtin« Amount. lJnlcss more sl.lini.c,11 requircml>h!B lire 
linpoml by !lie Own« Contmct. all bondi Issued by Sub«>nlrnaor slll!ll be issued by a ;urety ai:<:eptoole to Col\tnll)lor lh11t ls llJtlld in the most eum:nt Federal 
Regi!llct IW.lug of approved tmety compl!lli~ (Pedcral Register, Vol S5, Dtpnrtme:11 ofTteasury Circuf111 570) wilb M A.M. 8C$t" RIiling of"A-" or b«ttt, 
a11d Is wlhMz.ed to JssU(> !Ile lmnds in 1hc s!llte whi::c thn Projeet is 100\ted. 

1 s.2 su1>con1yu.;1 Pafpmwuc,, msurqnu, . 
1n lieu otre<1uiring Suboontmctor lo I)fovido pnymeot llllil perfurll)l!TWe bondJ., C()JJ1rocrot, lit its ,ole option, may &OO!Jll) Subrontru:Uir's o~ligatiot1f wider Inc 
Subl:()fltract by ob!llinlngsub001l{fllol p¢rfOl1Dllrloe UJ$11= (lllro l:nown lli "Suhguard"), to insure Conrraotor ag.alntl a St•lx:ontl\llltor default Subgu4ttl r.bAH 
be fur the e.wlu.1lvo benefit of Conlnletof 1111d tho ClU8tenix, of Subgunrd imllfllllc.e eovernge shill! nnt in llJIY way llrnh or ttmict llllY of Conln!clor's rlllhlll or 
rc:mcdics In the evenu,ra Suboontraotor delimit, nor shall It in any 1l\lulner imll'C to the benefit ot; or provide lillY rights or rcinedies to, S1!hoon1JJ1ctor 0( any of 
il3 Sulw.ubcontrnatctll tlf a1,y of their n:speotlve ~mployccs or age11bi, 

15.3 frl!rQ.ag/Jfimtlon farS/Jl!.ci.l!!!J!.~ 
If ConlmCll:lr cle®I lo J('Clllll Subr.ontn.P!or's ubllgaorms under the Subronlnlal through Snl>gullrd, Sllllcontnwtor sltall C01tJJ1ly with C'.onlnlc!or's Suhgue1d 
qusllficatfon JITOcodu11>$, including providing doc:u.mwlllllon ml iufbrmatlon te{jnired by thcS11bJluard lnsurt:r involving tirnw:ia~ le,;/mloal, T1111nagmnetit and 
other lllllUC1i rehlting to Suhcanlmltvr and its opcrntloll.'I. 

Skamlca St1u1llud S11b<:ontnctTen:ns and Condlllons 
(06/'>..J)O(i ed. Rev. l) 
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EXB1BIT "E'' 

Attaclunent to Subcontract/Pnrchase Order No. 318015--011 t.14ted 6/.z/lOOB, by aq.d between M.A.P. Meclumlcsu 
Contractors, Inc. and Skanska USA Building lnc. for M.oohanrelll at MidMicbigan Medical Energy Cent.er, 4005 
On:haro l>rive, '.Midland,MI48610. 

15.I 

1$.S 

/iii 

16.1 

16.3 

F1111t,atoM«I~ 
JfS\lbr.ontllllllor 1Miiio fyforSubgum-d ~ Contnu::«ir lllll)' clo.1tto tt,qubSubc!:nlrldOr f.Q rumJsh pcdbrm~ BIid p1.ymcnt bandll ti:i ~ 
Suboo11tnldoc's olJ~ !Rlderlbc !lu!)oo111!11Cf. tnd SubooofmclOfwll provide thMc bonds In Ibo 1lJillnr.r ~d ti@~ by COlllrilCinr 1111d ~lie 
lntcCOfdanocwllltSoctlnnU.L • · . 

Jf.11rtNpt(JI Qm11WtcdlrniJ1l(lmlt1ss!1¢l!f SubKYP{d (wullrntiJ Cpmpfn#,, - • 
lfbollds orSubg,tard co~ arc ~Ired fur Suboo~or, S11b!<Ol)tt1e1t>nhall not COlllll!Cllce peyfonnMCD ofthcWoit before it bu furnished !ho requiml 
prdOfllll!ll(:e Md ps.ymcnf bonds or qutl!Jled fur ~d been c:ruollod Iii Iha S11bgusnl progmn. u llPllflcable. If Su~ OOl!lmClll:(lS ptrlorma1u:o of tbt, 
Worlc. In vlolAUol! ofthls Sl:(tlon J.S,S, Suboonr.n,,::(or slujlt ht dccmml lo hiive dono ro at ltt own risk and tball not ~ti!tltle4 IO plC)'mfflt until the bonds 1m: . 
titmlJbed w Connctoror Sllbeonlnlctoc" Is Q1111)11icd for 11ttd eniotlcd In th11Subgu-,d progmn, It b~lna undtnt~ 1111d •grWI 1hBt Subconltls/:;.'ll)r's coropliM<» 
with die Aj)Jllfo11ble bond or Subgunrd rcqulreinmits It a t-Oll6ldon prect4Mtto COntra.ctol't abllgmlon lo pay Subcotttractnr-iht Wed: pmunn~. 

Article lli • ENCIJMillU.NCtr;S 

l{e lJMt wEnc&ttJ,t;rwcg;_ • . · 
Su~ ~to Md IJIIITl!nlcos ftoc and ddr" tlllo to tho Wm Bntl Jill 1>quip1M111, mlllcrlsls, wppllcs 1111d othetf l~ supplied by Suboontrnctor tor 
lneotP.(lllltlon into lb~ Wolk shall pass IO ~rand Owmr, lllld lhllllh¢ Wbfl(, lM 1'rq}td sltn 1111d the l'rojtct .and 1111y and all lntctt;1lft illlc! ~ tllercln 
lltld aoy snd all bopmvcmcnu and lllllloriol~ pl6CCQ on Hie P(l)jcd sill! by SubconlltCtQr or its Sub-robconltal:tml llhaD be &co ltlld clear o~ all Ii~ clai,ng, 
$Clcurlt)' fnfl){($1J and lllh« C1\llilmbtm\[)Clll 11111Cl11 by, through or unr;lcr Sobconlr;ltturot MY ofltn S111Hube(inUacto,i, lg the tivcot of any non(iO!\formity with 
tlKI re,qulremi:nl! of lhlJ SUtfon lli.J, Snbcolltmctor thall Jm)mplly; (!) ddend Coulnttor'a-Md Qwncr's tide 10 lhls Won:, th~ Ptoj«:t i.ilA and l'rqj0¢l and IUdi 
lntCfe$b. ·tltlll.es, fmp~ andmate1fols, at die.case IIIIIY be; Md OiJ remove and~ 1uy xucli lleii. clalm,'MXOrity inlen:st or other cnClllt1booce by 
l)l!)1aglbit cll!hnmt, by poding a bond or oilier ilfflt\lJ1lOllt u ttquin:d by Appfi<:al,lcl LAw, or by provld)ng ~ rolllllmlll that h $tlliffm:tory lo !Olm and 
Jubstmcc lo it Coolnldor 11nd Ownr.t to fulfy lndcmlltfy aud hold barnileu c:ontraclor and 0Wllar from and ~ eny 0amn&C$ rcsullins from surh 
au:umbmortl. ' Contrw:rot may withhold fi'Oli\ illy arl\OUllt duo or to becoolc due to Sub«mtnlcior llll amount suffic.icm to ~V<> 111d disQhAf&C iuch 
eiioumbntncc wtti1 Sllboontmcmr hllS rCfflOVcd and ~ sucl1 ~ "1gq11iroo by Section, 16.1. If Subcontnictor 1w ll01 ccmcivcd 1111d 
dlsoh~ a lien, cblm,. security lnlerfirt or 00m' mOlilllbf11ll® OQW;fOd by lhlt Settion lU wlthlri Ito (I 0} dll)ll afur It has btco made or filo;d, Contractor 
\1).1),)' lllllS<I Iha ettrumbnwc:e to be removed md dbchargcd with lllo mll/lll)'l wi!hhtld, or by postlng 11. bond. whmupim fur purpo~ otthh Subcolllrllct wch 
moriey,. 01 bolldill& eoau (Dkmg whh o(ht< e,osll iocum:d· by CQrttrnolOf in conncccion with !he c:llCIUlllmmi:e), •hlll bt, dcerocd to lulve been pllid ~ 
~boontre,ofor hortonder: 

t\WW!tmdPtolll/'Sl/fl·Wf>l»l#NJC/Pt /.J!D;.rm,g/9JJ,. · 
II\ addition to the itqUlrCIOOIUS of &!t(ion 4.S, SUboonltllClot .lb!lll, 111 oJlnn M requt.stcd by Conlnlctot, fumiiib ~ ,utemeut ldentlt}ing ~eh j)IU1)• Iha! ha! 
flirotshed {J( b furnlihln~ 111y ~I-. labor, ~1lpmcnt, ~ rnppllt$ or o1hll!- ilein, to SuboontnlelCr (n DOOllllCllM With the l'roJe«, ?!long with otha 
pct'UllQlt illfonnatlon iooludi{IJ: sucli pl!lty'' 11ddrm, the value ot And the party'r Cllmrul, the MlO\mt puid to dole aoo tht. MlO\lllt duo ur to becomo dun 
tb«eUJ'ldu. Conirfflnc may 111$n rcquttt Subconln!Glor ih>m limo to tiJll(I to obuln: ~ilar in~ from MO or moro of ii! SulH.ubcon!oiaort and 
Subooolritdot shall do so and provide it to Conll'llelor wtttiln fiv~ (S) days ~f Conl~cfur's wrilmn roqolGL .ConlJlclor may alltl'!Ult!Ycly reiiui;i;i suclt 
intonnalion d!nclly ftoln tITTl! or mlltC Siiti-MCOllblwlor l!lld Subcontna!Dr l!l!Jl™11}' oomenu to Contractor contactlng it! Stilrwhcontracton fol' 1bit plbpOsc. 
Suooonb11.1.1or l111811. flltnlsh Conm'IOltlr wlth!n five (S) daj'$ of Contmtnr'1 writte11 1equest evidei!C4 tlllll: Su~or has 11ai<I ell amounts ltm,m:d by the 
Sub«lrllratlor for ,emcc,, Jabl)r, efJUlpm¢1Ji, mw:riak ~uppliC$' Md lllhet items used or iuml.,hcd by Subcontnictor In =eetion with 1110 Pro}ccf, or other 
IlabUify lnou~ by Subccntraetor tor lhe JllllllOs<>~ perfnrmlug 1h11 Worf.. · 

M'm!ttn!!H# a,,d D(leat[9n Not PtmJ!li# ff'l(h/Jld Prine fYd!iltJl ~et{, 
SubconlnllllOr ~OW!wge& and agru.s !hilt noo~ of~ righli or otlgations ttndt.t lhl\ S11bconllllct may b~ asisiRDllll or <lclcga(od without the prior writtm 
~, <>ftho ComTGtor .• Any ass~t or dclegnlioo by S\ib~ oh right or obligation benulldu wlthaul Conrraelo(s prior vmttcn oonsent shall ho 
tiull wd yold 1uutorno fOJW or emot. CnnlfaCIOr sllall tj.va llie rl~ ori wrlttC11 notice to Subco11tnictor to. mlan thlf Suhoontraci. In 'MlO!c or In ptrt to tfte 
Owner or ·ils dcrigiu,o ('moludi11g Owner's ltndct) if Owner lnmlnak>s Col\tl1l!)tOJ'r pedooi:ianco uoclcr the Ownar Coqlniet. for, 111y tc.ison Of othct 
cltcums~ exM ur,dct lb: .Owner Contraet requiring such wlj:nnlent S11boonltJJetor wlll ccof><:rllc with ColllmlUJr 81 rcqU!red fo effect auy iuoh 
~~ 

Artide 17 • WARRANTIES AND GUARANTEES 

17.1 ·work WQf11V111q gllll uUtlfJYl(f§S Mr! Cprrcctwtt o/Def@ gr Dtfldqu;ld, 
Suboonlractor WtJ!nl!Jti and gunrantecs lhnt ill Work (i) HWI bll liu Qf dt:fCCU In desillll, ~Ip DIJd mait:tial, (IQ $lull! he pcrfonnnd in acoord~w!ll1 
th~ f!llllttally &eecpled lndust,y co&s and '1Jllldardi JlflllilCllhl~ lo lho Work, (lfl) shall~ ~ormed In a gl)Od Md WOM'lllllllike mlltlner; and (iv) slrnll s!ilctly 
confurnl to the rtquiromonts of thll Subconl11.c:t (lnuJuding 1111y wurranO~ iequ!red oflhc CootrltdOr uttdcr the Owner Con11aet lo the extent applioahlo to the 
Wonc), Upon receipt of Mllfllfl notica ot Ad~ or ~efielenuy In d10 Work. Subcon1r11Cltlt shnll al Contractor·, sole option lllli! 11 llQ ix»i to Coot11ct<ir, 
p{lllUJltly ri:palr, 11:pll!el\ or tt,.perlbrm &uoh deJbe(Jve « ®.lklrot Work 11/llll! it COllfumu' to I.hr:, rcqulf~ of the Subconttlld. Suboontn1ctorls•ohligati011 
IQ ~. tq1J&oo, Of rc,.pctfoon dbftclive or dt&icnt Work \llldt:r this Swlon 17,J slmll extend: 0) fur the Wlln'Mty m gJWllotoe )l(riod(s} spcc!Jloal!y 
~bed In tho Sllbcoatraot; or, (U) ifno sucb wmanl;y orgw,rnn~ period(1.) hes l,r,eii a.tllblishcd, fur the WlUl'llnlf period ei;hlbtishetl lbr Contrftll!IJr'! wtltk 
um:!cr the Owner Contnet II Conttao\or ·dl,emg k. tneiipedlent jpt Suboontractor w repair, 'replace, or fll.-pet{Qml defi;cllvo or dalicicrrt Work, C<l1rtl1!clor may 
111aka a dodtsctiM from 1he Subcontract An10Ull1 ln m:u. of tud1 1'tplllr, ~t ~d ~enbrmanott, M detfirmilllld by Contrantor. S11hcont1¥t« sbbll 
provide inf1mm1tion and c,i,;b;'Ulll doctunonl!I 8!! 111qu!Sttld Of rcqulrt>d by Coo~or to IGS!gn any Suboontrantor W601lllty or gu,rant«, to OwnCf or llOOlflcr 
ptlrly. 

S~AA Studard SuhcnQtrtct Tenn 1111d C<indlllons 
(06/2006 ed. Rev. 1) 

l'agclS of2.2 
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EXHIBIT "Et1 

Attachment to Subcontract/Purchase Order No. 318015-011 dated 6/2/2008) by and between M.A.P. Mechanical 
Contractors, Inc. and Skarulka USA Building Inc.. for Mechanical at MidMicbigan Medical Energy Center, 400S 
Orchard Drive,Midla.nd, 'MI 48670. 

11.2 No l'trlClll ofJJnili!1i1!uf~ 
Nuttµng oontninctl in Stction 17, l, and no WSJranty or 11-petiod{s) ;p,,clfioally established in the Subcorrtrcet shall be oons1n11:d to ~bllsh a period of 
llmill!lion on my or E'ubeontractor'• obllgntions under the SIIDCllnlnu;t. oth« than SubconttaeliK"a obli&utlon' to repair, rcplncc, or r~'.)flll drue«ivc or 
d1>fititmt WCKk during tho period In qw:stion as provided 111 Scdloo 17. l. 

11.!1 ~~nlrarJnt.l&u/Jllt/N gad (iq/1Wfteu. 
S11beontraotor. 9hnll iequim wammtles lllld gul\Slllllr.l:S frou1 11! 8ub-$'1lbcon{ril()!Dtl! llimllar to lhO!C provided by Su~aclor 1llidcr thls &:cllon 17.1. 
Stibtootractor's SuHUboonp.iclnr's wammfk.s ood guai1lnlee:ll slu1ll be cxp!WIIY stllltd to ba fur the bcnc.fit of 1md be enfo=ble by C-0~~1or end Owner 
1111d nmgnable 1n Cootractot and Owner on C.iolratfnr'.1, "41ml!lld thmlbr. 

17.,( ~ 
If Co111tacinr notiflca SubconllllCtur lrt writing Bl any limo during the pcrfll!m111100 ofthc.Woclc to oom:cl ddcoovo ot dofiGloot Work, fflld Suhcontraetllr r.tates, 
_or by its l!Cllons. lndwate:i that it 1, unable or uowillfog lo~ with oorrocuvo ai:rJon in n re111moabl<: tlnw, Contnctor may upon writtllll_notlc,, Ill 
S11bcoatraclor 111:oomplish 1h11 requim:I oorrtctivc &Ction by rl1n moJf ClCpedltlous mct111J nvai1obla 1l!ld oocltclia,r&e Suboontnldnrfnr the oosts lncorred. 

17.J {:.11~1, and DliJ!!!fCM. &!Jmltim: Prpm D(feru or 111:(ld,,ncluln tlli,! Work 
S11beontratj1)rshall be llnble for all Dnnm11es in®m:d by ConlnH:IDI' And its other cottfractors as n ~ult or defllOts or dcfioioocien in the Wark. 111ls liability ll 
in llll\lition 10 SubrDmfllC(or't n:pldr, tepl&ctmetil lllld rr.·pcrllnmnne¢ obliglttli>!\f undu Sectioo 17.1. 

Arflclt 18. JNDEMNITY AND INSlmANCE 

18.J [ntl1m11im 
In addition to a1ty other defense, lndmmity or hold hJUmless obligalion imposed on Suboonlm:J!or by tho Si1bcontnet or Applkablc 1.aw, Sulle<>olrntA<>r sl1al~ 
to fhe Mic.st ex_tc:iu P""!lillr.d by law,_io¥mnlfy, deJbrn! 1111d hold bunnies, tho lnoomnifitd Parties from and agninst my Danlllgcs involving Iha following: . 

(a) AJiy actual or alleged lnfriogOU1il!lb of any prru:nt,. lradtl!lllrk, Ctip}'fight or other iotelle<>!JJal property or proprictlll')' right by Subcontractor. ils Sub-
mbcontractoror ilic Wo11t filrnisbed by Subwntlll¢I01~ 

(b) {Qjury or death 10 any po11on. or damage 10 or dc:i1ruolloo of nny pn:,perty (Including loss or use lhcn:o(), ot il\Y other drunogo or loss by whomsoc-.'~ 
$Otrtml rosulling ftom or llrising our or or in oonneclian wi01 Ille Won:, whcll1er or not any s11cli damage or loss ls due in the ntgHgence of any kind or 
cbanmlct or rnhcr fuult <lf any ona or more oflhe Indemnified l'lltlltll or IHcach of nny Jtatutory duty, controcuml obli{l)!lion or otl1tt ubllgatioo lly one or 
more oflhe Indemnified l'articf. . 

(o) An)' fnilurc of I.he Snbconttactor or the Wenk to com1lly with the rc.qulrc111wll! o(llic S11bw111ract; 
(d) Any lien, clnhn, liffllrily mtmS1 or olhcr enr.umbniil.ce nuldc t1r n1ed ugal11st: (l) tl1e Work, l'rojce1 site lflld !ho Project; llllY and all lntC¥csls nod~ 

lllcrein nnd any 11nd all iulplllvcincnts lllld marttinh placed 011 lhe Ptojcct Bite by $ubconlnmtor or its Sub-imbci:mlnicto~; r,r, (ii) lilt}' pnymclll. 
pcrfoommcr; lien pteVClltlon, or Ihm dilx:l111rgo bond posted by llllY. of the Indemnified P1111i,::,;; and, . 

(o) Any luwmlous IWllerlnl or wute, loxfo Mlhl!1.ruloc, pollution or oonllllllilllltion brought lo or gw.c1Altld on lhc Projeot sln, by.Suboonlraefl,lr ot tu Sub-
subconuactor, Ill' u.'ltld, lum~cd, lransportl!d, lilored, tMOVcd, rcmedilllcd, di!d:urllocl or d~ of by Subcont.'llCIOr or Its Sub-st1bcontra.ctor. 

'fllO !bn,going obllgatloM of Snbco11tmator shnll not be. JtlTei.:t«J or limltllll in IUT)' way by l!ny insumm:" tcquited of or provided to Sub0011tn11Jur undor the 
Suhconlrllet. 1( a temJ)Ol'lll')' 1em11ining <mlc:r Of p1i:,ll1ni1u11y,btjunoticm is gianll!d in any ~ing involvlnl.l d .:Wm. demand oc ~ of action rovcicd by 
ub11m1 (n) nbOVl!, Snboontrootor sll1tlf mnko CW:JY Tell!Onable'~ort Ill its expense ltJ l'CCUrr. ll1e rn.sptn5lon of Ute restraining unlr:r or injtlnetion by givi11g a 
s.!!IJ$fic(ory bond or othetWisc. lf nny 1l0!1io11 of the Won: b h~d !n rutb procco:liog lo OO!l!titutn tn1 inliingement :vld !he usc thm:o!~ permuneatly ciijoine,J, 
Suhconlractor $hall et 11.'1 cxp= promptly stcur1111 llta:Mt au!hotitlng C..'-Olllrl!Otor'g and Ownor's eontinul'ti ll$O of SQoh Wo:lc or, If' Subcontractor is lmabla lo 
irec11rc sudi liCCll!l\l, rcplaco 1bo aflh;ted Wurl,. or mooify It so lbat it is non-itminging. Sul:ir.onlrnclm' sball oot f/b rnquin:d to dc:frod. ln~lfy nnd hold 
harmlesti 8l\y lndllmnifi,;d Pnrty fur Dtunngcs r~ultinB,. or lo r=ll .ftom that Indemnified Party' !I sole negligence or i11tt:ntfo11J1J mi,'l\1Qnduct 

]8.Z htsfUOIICL 

S!lhamlracmrshaU mctly comply with all ofContraotor's slllndlltd ln9uraocc n:quimments set furtl1 Iii Jtxhlblt G lo the SuboontratA. 

J /J...J Bnvimamc,llaf i11-5gray,;,:, 

19.1 

1'1.:l 

19.3 

If SubconlrJ1clOT's Worlc Involve;,; the remcdilllion, romQVal Cir disposal of 1111y hmrdous material« wasto, toxic substance. i,ollo!loo or oonteminotion, 
Subconlnlelor shall 111$0 strleily comply with all' of Uttl cnvirnnrnonre.l lnsurunoo rcquin,m1>nts set forth ln ,;11hiblt Q lo the Subcoolract. 

Artklt 19. r>HSC~.£OUS Rl!:QUIR.EMENTS AND S~ClAL PROViSIONS 

fl etµllng9 mt Cg,owf<'oce. On!l!t 
The Article nnd Section hcm:!lngs io these tilrmll an,! oonditiOIU ltnvc bee,i hiserted for oonvcnienai or refmmoo ool)' and shall not fn ·any IJlllrlt\Ci' affoct the 
construction. mlW!ing orcfl'enli'.lf an}'thing GOOllllnod hercl11 Oil( novr.m lhc rigb~ and linbllitJllJ of tile pwdos. 

pilt:llfatlon o[T11n~ Pg/9%. . 
Unless specifically stated otherwise, ~I refcrroce.1 in Uic Subcont.ract to d&ya. or requirements thm action bi:, bl(on or notice be provided wlchin a certain 
nun\br.r of da~, are to 01llendat day,, • 

Aw[tl <U,lf Rr.rJll'd R<«;nri'(!ll-
Sltbcoolrillltor'a records rclotcd to the Ptojcot and the Subcontract shnll oo suqjrq to ~dlt and shkll br. fllllde uvllll4blll lo Conhile!or for t!rnl PlllJlOSC upoi1 five 
(5) dllys prior wr!ttrn notice. 'Jo the ~t the fmeguing audit pnwlsioru: = difle{ont than, llr Inconsistent with, IIIIY audit p1ovislons found in Uio Owner 

l>a~ l<i ofll 
Sll,mdu1. Sbtndtrd Subcontl'llct Term, and Coudltlorur 
(06/ZU06 ed. Rev. 1) 
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EXHIBIT "E'' 

AttaclLment to Subcontract/Purchase Order No. 31801S-011 dated 6/2/2008, by 8.Ild betweenM.A,P.Mechanical 
Contractors, Inc. and Skanska USA Building Inc. for Mechanical at MidMicbigan Medical Energy Center, 4005 
Orehnd Drive, Mi<lfand, Ml 48670. 

Cootraot, 1hi: = stringi:nt ~uil'IXl!cnt shall C011ttol Ulllesr lbo Contracl: Doowm:ints or Applicabl~ Law requim a longer period, 811bcool!ecwr shltll 
nuiinrnln lt1 cutlre l'f!)Ject 1111d SuboonlntCt rdllfz:if =ds. fuianeial and otbcrwiso. lbr a period of1hra> 0.) years after fho Contll!Cloc aclncvcs .firud completion 
of Its work 111 lhe P,ojcct. 

I U Ct>nlidmtlflfJIJI, , 
Sllbconlnlctor nclclwwlcdgcs and ogte,;s that tt will =to a11y confidcntiAley or nondlselrurure ngreemenlll fCquired hy the Owoer Coulrnct, which wlll be 
1dlllclted as Exblblt W. Suhci:mtn,ctnr fur(bcr ticluiowledge, and agrees that Contnwtor msy dlnclosc ccrlilin infotmntloo to Suboontructor for JllllllOSCS oflhe 
Wod: that Con~ 1111d/or Ownc, conddCfs lo be ronlidential or proprielmy or In l!Oll6tituio 111ido ur bmlnM!l scr.rnb (oollcciil'tlly "CottfidcntW 
loformatlon"). In lho •bsonee ot nll:lftl strinBtnt req1llrmieulll.ron1J!ined In lho.Owna Clln1111cl, when Coot!Mtor Md/or Ownct discloses 1Uly lnfutmalion 
d(:Signmed 11-~ Coof\dentiRl lnfonnntlou to Subcontrlldor. Subron!J)l(:tor lll!!U& tlmt: • 

19.4.1 tho C®fic!atlial '1n~tloo she.II be ~· solely fl)~~ pPCJHUC of pc:dormsncc under tbe Sobcontraa: and disclosed only ttJ ihcue of Subcxmlr$ll0r's 
t:mplo~ wllo have ti need to lcnow !he ln.fi:mnmion fur lh8t p,uposo; · 

19.4.2 U slwl not dlscl~ Confidential lnlilrmlltlon tn any thlr~ 111nfy without Cnnttai:!or's prlOJ' written coosC!fl!; 

J9.-4.3 It wlJ-1 lalco pi=utions to ~t the dl,cknurc of the ~ntidentlnl lnllmmi.tlm1 !hat IITTl no less stringent thun rllo11e empfoycd tD preserve the si:crecy 
of Its own ronfidenllnl buslnw lnfmmatioo nr t.mdc srorc!s, nnd in no event less than rcas'"!Bblo prwmtlons; Md, · 

19.4.4 upon completloo ofth<1 WOik it will return all docamenb wntl'in\ng Confidential lnfurmation to the Coutrncior nnd/orOwnerwlthout retaining 1111y 
coplct1 lherrot: 

Un!= a longef pt.nod is er.bll1lillhed by the CoolrnQI Dow11\elll!I, the provisions of tlti,- Section I l>A ehall renuun i11 force for II petiod o! five (S) yt,im; ii.Iler 
COmractor's ffaal CllmJ!l<llion of ito wnrk Ill Iha Pt,JJcrt. Subcontmotor !lj)'1oes <hat i11 tho event or its breun or timatMed b~eh or itil obligations under .this 
Scxilion 19.4, Omtnlclor slm!ll h<>l!Olitted I(, cqulWl!c n:liefin<Wderlo resttain 1,11yrontlnucd orlhrM!aitd bre!lllh. 

19.S f:ontrtldor'a Ruooflg,d[! Not F,xclg,rn!e. · 
The remcdk$ pt!>vlded to Contractnr in the Subro!11n1C1; e,e clll?llllativc and not c,xdusivc and addltional to any other «sluxlics aVBllalilc IO 0,Qtnwtor under 
AppUoablc J..aw, 

19.6 ~ 
In no c:vent shall any of the Jndc:umlfi~ l'mir.s b~ liuble lo Subooolrlletor or 1111y of its Sub-o$tmt',(mlmcloo, whelha lmsrnl on delay. oonlnld:, tort. ncgllgtnc~. 
w1m1U1ly1 lndt>mnlty, strict littbility, cm,r or ornissiun nrotheiw!sc, for nny ronscquculll!I, Spc:()ial. incioo11lll, indirect, exc.roplary, mu1iiplc or punll!ve danmges 
or dlllllllg0$ llTGing from or in oonne<:tion wlth loss of use or~ ()!'revenue or profit, IIC!ulll or 111J!iolpq\ed or othotw!se, 1111d Subcootrnotodien::by relonse:s e11cli 
of the lndcmnitloo l'Al1lts from MY such liubllity. Sul!co11troolot shall obtain sirnllar mlel!SeS from f.ach of lt1 Sub,~obcontractors. 

19.7 '11.dth) rh£ Jl'(Jrk, 
Titfo to tho WOik, or ponions thereof, sh11ll pas::~ to Contnictor U)IQll lhe octurrcnce oflltc cur!ie!.1. or Iha following ev<:nl:I, as OP11!kllble: n) when such Work or 
portion ls deUvernd to the Con!r!IQ{)f or the l'roject Sito pursunnt to Ibo Subc:.o11~ b) whta1 SubC<mtrnGlor bu beta paid uny wm to whlc.l1 It tnay lx:come 
crrtlllcd in 1mi}OC( to such Work or portion; o) whoo such Won: or pmtiun ls idcnlitllll,lc t.o tho Sqboolllrai:t; or d) wbot1 the Certilicmo ofFinaJ Completion ibf 
all Worlt: is lm.ood by Corilraetot on behalf oftlJC 0Wl)(lf and/or An,!1i1cct. NI ,:.quipmont, mnterlal!:, Gupplies 1111d O\l1or 11®11l to \\iuch Contracuir has tillcshfill 
(lot be rcmow,d lium !he l'mjott sitn without c-,utractor's prior written (l(ffltJlt 

1 !I.B R.t!fqunqtion of U11ut[nrr,egMp Provt.r/011:r, 
SuboontrM:lor aclmoV/lr.dgcs !hat C<,i1tmcior oouducl!! busiools on a nntionwldo ba;i; and thal ll is Con!TMtor's intr:ot lhat the icquiremmu of!hc Subcoolnla 
oomfilY with and are fi1llyf.!1furceablo umk.r lho laws of l!II juri1dictions whe(e il eonduets bll'l(tle:3$, 'fbo'pllt'lios ll&rilO !h!II ii' llllY provlsioo of tho Subcootnl~t 
ls dmamimd by II t011rt to be \1~ble in whole or in p111t under Ap)ilicablc J..mv, thld clc,l.ennhu!lloo sbntl not aJfo~ Ille vel!dily Hild c11forocahili1y of Ibo 
rw111indc:r cf tho SUbooiJttl!Ct and that only the provision (01 part lhe:rcot) lo 11uestlon shall be de!:med 11ncnforC011blt. Aooordingly, In ilie ovQ1l tlllll lll!y one or 
mon, of tho provblious of the Subcontract shall be fo1md lo be con1111ry to f>ublio policy and uot,J1forceal,lc, !ho temail1ing provision$ uf lhb Suhtxmll\lCI shnll 
remain in full fnlw 11.!ld <:ID)t( and such tenn or provision st,all ho deemed strld:cn la tlle ext<:!lt aod in lhc juris1!1<:tlo11s ne=sruy lbr complill!lco with 
Appltcid:>lii law. 

19.9 ~ 
Tha appliellblo provisions of Altleks 12, l'.l, 14, 15, 16, 17, 18 lllld J9 nnri any other pro\lision of the Sub<,o!Mlct lhut <:ither: (I} provides for limhatkm of or 
pm~lon against llnbllitks between COlllrnctor Md Subcontractor. or (2) ex.prnsily o, by llllJ)llcnlion comes !Ula or cootinues ,in force !llld efTC{;( 111kt 
Su~or'i co_mplcdon of1hc Wolle, mall survive 1crmlnatlon oft1111 Sub«mtrll!l( aud S11booutr11J;10r's cc11npletlfin of the Wotk. 

l9.1D ~ .. 
A.II notices required or peroJitti:d puralll!l1t to thb Subcontr~ shtrll be in writlng and S®t to 11\C partica Qt the 11ddrC3$($ Bet for111 on the Subco11tr11cl 
Agrc,eimont. Notice dull be deemed delivlll'ed ooty upon n:ocipc. Notic:o may be $Cllt via fat.simile,, &0 lapg 3S tho J18f1Y scqding the fi!csimilo 1u:cs a mw:i1h>e 
that prodli6c;6 a prill1Cd coofillTU!tlon or delivery, and retains lh<I printed oottl'irma1km evidencing l.luit tlle !rllll.1rnls6lon WII!! suo:essfully co11111ldtd as proof or 
dcltvcry. ; 

Slu111skll Stand11rd Snbrontmct T~ 1md Conditions 
(06/2006 ~ Rcv, 1) 

Pllllel? otn 
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EXIIlBlT "E" 

Attachment to Subcontr.actlPurchnse Order No, 318015-011 dated 6/2/2008. by !llld between M.A.P. Mechm,ical 
Contractors, lnc. and Skanska USA Building Inc. for Mechanical nt MidMiclligan Medical Energy Center, 4005 
Orcl1ord Drive" Midland, Ml 48670, 

19.1:1 J.!lil1lwrJ!llw:!i«K1/#.~ , 
11111 Su~et tept'l:ileiits lb cutim int.:&rated ngrcemcttt bt!Yleen the p8!1itf with 1espctt to the Project und supusedes all prior llcg\ltla11ol15, p10J)OSll!s, 
wrmp<mdcoc.e, rcpmtm~llllll.S or ngrcemonbt, whcdicr wriltttl or oral, npress or implied. This Suboontract may only be 11n1cnded or modl1kd In a Change 
Order or ol.bet writing signed by botb Contraetor lltld SubcQntnil:llnr. The lidhlfo Pf Contnlelor lo enfnroe at a11y timc or 'for ilny pa!od or time any one or IJ1I){¢ 
of~ provision, of lho.Sulwontnu;t shalt o<JI be QOl\!lln111tl u a WAiVet of any lluclt pmvlslon Ill' p'rovfaions. 

/9,Jj frlyplmg Cl,limf, 
In !be avent the Subconll'Wor nssests 1111y liivolous olam 11g11ln1t Conlfllclor (or subnrie a ~nbconiral!lllf lllljwnmern request that MS oo $Ub$1iultlaJ muit or 1h11t 
b bm:d in whole or in )llllt upon mll!Ufally inaccurate llfflrtirru}, ContrnC!Of ahull be mHtlr.d 10 collect Imm SuboolltrllOt<)r by of.llw.c or othCTWise nny'nnd all 
coots nnd r,ltpenm: (inoludlng but not limhtd to rusonllbl¢ loltomcy'.1 f~) incumd by Conuucmt in invl'..ltll:lltin8. fc:Sponding to, detl:nd!ng 11g11inst 111d 
resolving iuch claim Of 1eque~i. 

Sk:tlll!ka Stllndud Subcontmd: Tenria tllll Ciwillj()aa 
(06/lOO<i oo. Rev. I) 

· l'aga 18 ofll 
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EXHIBIT "F" 

Attachment to Snbcontract/Purcbasc Order No. 31801S-Ol.1 dated 6/2/2008, by and between M.A.P. 
Moohnuicul Contractors, lne, and Skanska USA Building Inc. for Meclumicnl at MidMkhigan Medic.al 
Energy Cen1er, 4005 Orchard JJtive. Midland, MI 48670. 

Skanska Code of Conduct 
General Principles 
It is our key responsibility to develop and lD.llinttin llll economically sound and prosperoU!I buslnei.s. Skanska as a business 
with a long history and future assumes its responsibilities. 

These include our responsibilities toward the countriee, communities and environments in 
which we opetate. toward our employees and business partners and toward society in general Therefore wi, have defined 
some key tmderpinnings for our perfomu1nce: , 

• We comply with legal requirements that apply in the cow;itrfos where we do bl,!siness. 
• We respect the United Natioas Universal Declaratloo of-Human Rights and rccognlze our responsibility to obsenio 

1hose rights that apply 1n our performance toward our e[!!Ployees and the communities we work and live in. · 
• Wo are committed to do our business with a high Btandard of integrity and ethics. 
• We are opeu-minded in dialogue with those who are affected by our operations. We respond to inquiries from 

external parties and cornmlltlicate with affected parties in a timely and effectiVI) manner. WJthin the sphere of our 
influence we will endeavor to ensure that our suppliers and subcon!r.iclors abide by the principles in our Code of 
Conduct. 

Employee Relittlons 
A strong and consistent relationship tu all employees, bu.ilt on mutual respect and dignity, ill of vital concern to Skanska. 
Employment conditions off!)red to the employees will meet the minimum requirements of national \egislation and relevant 
ILO conventions. 

• · We do not use forced labor, slave labor or other forms of iµvoluntary_labor at our work sites. We do not allow any 
practice that would restrict free movement of employees. 

• . We do not employ any person below the age of 15 and where looal smndards are high.er, no petson under the legal 
minimum age will be employed, 

• We provide equal opportuniti~ to people without regard to race, color, gender, nationa1ity, religion, ethnic 
affiliation or other d,lstinguisbing characteristics. We do not allow disctirn.irunlon crr harassment. 

• We provide a safe and healthy working environmimt and are com.milted to continual improvement. Written health 
and safoty instructions are available and implemonled OJl aJl wotk sites. 

• We rooognize employees' rights to form. or join trade uni ops in accordance with each country's laws and principles. 

Business Ethics 
Corruption, bribery and unfair anti-competitive actions distort Illllrl<ets and 'luunper. ecoaomic, SQcial and demgcratic 
development. Skanska is committod to avoiding such practices. 

• We shall not act contniry tn applicable competition laws. We shall not offer or give any un·due payment or other 
consideration to any person or entit;y for the purpose of inducing such pe~on or entity to act contrary to prescn'bed 
du.tics, in order to obtain or retain business for Skansb. 

• We shall not solicit or accept any undue payment or other consideration that ls given for the purpose of inducing~ 
to net CQntniry to our prescribed duties. 

Slaulu! USA Blllldlng lDc. - Cwc or Co11duct 
(0ti/l006 ed. Rev, 0) 
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EXHIBIT ('F" 

Attachment to Suboontract/Purchase Order No. 31801S..011 dated 6/212008, by and between M.A.P. 
Mt..'chanical Contractors, Inc. and Slmnska USA Building Inc. for Mccbanicnl at MidMicbigan Medical . 
J<'.:nergy Center, 4005 Oreliard Drlve., Midland, Ml ii8670. 

Environment . 
Caring about tl1e environment penneates all of our wotk. Compliance with relevant legal alll:I otber environmental 
requiremcmts, especially from our clientB, providoo tile foundation for our environmentnl ambition. We are oomrnitted .to 
preventing llJ)d continunlly minimizing advenie environmental tmpnct and to conserving resouroes. 

• We think al1ead to detenninc how our work wm affect the environment and base our decisions on available relev11nt 
factl;, 

• We avoid materials and methods with environmental risks when there are suitable alternatives available. We strive 
to recommend that clients nse environmentally better alternatives whenever the circumstances permit 

• We do not engage in activities that have unacceptable environmental Md sooial risks. We aim to identify such risks 
as early as possibl~ to .facilitate timely an~ adequate iu:tion.~ and decisions. · · 

Skalilka USA Bulldliig ht. - Code of Conduct 
(06flQO( ed.; nc .... o) 
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EXHIBIT "G" 

Attachment to Subcontract/Purchase Order No. 318015-011 dated 6/2/2008, by and between M.A.P. 
Mechanical Contra~tors, Inc. and Skanska USA Building Inc. for Mechanical at MidMiebigan Medical 
Energy Center, 4005 Orchard Drive, Midland, MI 48670. 

SKANSKA STANDARD INSURANCE REQUIREMENTS 
. ' 

§EC'l'ION 1: DRFlNITIONS 

As used hi this Exhibit G: 

(a} "Project:" means thp project that is the subject oftho Sum'.OUtract/Purchase Order. 

(Q) "Scope" means tile scope of Work to be provided by Subcontractor uudttr the Subcontract or the Goods and. Services to 
be supplied and performed by Seller under tho Purchase Order, 11s applicable. · 

(c) "State" means a state of the United Stiiti,s or the District of·Coltµnbia or the Commonwealth of Puerto Rico, as 
applicable, 

Capitalized terms used in this Exhibit G anp not defined in !he Subcontract/Purchase Order shall have the meanings generally 
ascn'bed to such terms in the comm~rcial iMurance industry in the United States. 

SECTION:U: STANDARD INSURANCE CQVERAG:g§ 

SnbcontractodSellm" srutll comply wi~ the following: 

1. StandanJ Insurance Cove~: Unless higher limits or additional coverages are required by tlie Subcontra.ct/Purohase 
OrdBr or Owner Contract, Subcontrsctor/Seller shall secure IUld maintain from the earner of commencement of wort: or 
the effective date of the Subcontrnct/Purohase Order the minimum insumm:., coverages and limits requirll(l by this 
Exhibit G. Failuro of"tho ContractoriBuyer to identify deficiencies in any insurance provided by Subcontractor/Seller 
shaJI not relieve Sul,contractor/Seller from r.ny insurance obligations. Required coverages are as follows: 

1.1 :Wm};ers Cqnmcu.satfon and Employer's Linb\fity 

Worker's Compensation Insurance nnd Employer's Liability Insurance (including occupational dise!l.lle) to cover 
statutory l>etmfits and limiw under the Wodcer's Compcnsa1iou laws of auy applicable jurisdiction ln which the 
Scope is to be performed, and Employers' LiabilitJ' Insurance with minimum limits of.five hundred thousmid 
dollru:s ($500,000) each accident; five hundred thon.~nd dollnrs ($500,000) for disease, each employee and five 
hundred ~ousa.nd dollars ($500,000) di.seaw, policy limit 

Policy coverage terms ~d conditions to.include~ 
• USL&H- 'if any' basis; where applicable. 
• Jones Act- 'lfany• basis, where applicable. 
• AU states endorsement, where applicable. 
• Bmployors Liability/Stop Gap tiability If work is performed in the State of Washington, West 

Virginia; Wyoming, Ohio, North Dakota, or tne Commonwealth of Puerto llico 
• For the attainmept of Worlren! C(?mpensaHon in monopolistic states l!lld Puerto R.lco, coverage 

must be secured tllrough tho stat.e fund of that state 
• Certificate must clearly identify that coverage applies in the State in ~hich tho Project is located. 

Sk:auskll Sllll!dJ!nl lnwnnce Rcqulreiru:11111 
(llfu'20ll6 td. Rev. 0) 

P~lof11 
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EXHIBIT "G'1 

Attachment to Subcontract/Purcbue Ov-der No. 318015--011 ~ted 6/2/2008, by and between M.A,P. 
Mechanic.al Contractors., Inc. and Skan.ska USA Building Inc. for Mechankiu at MidMichigan Medical 
Energy Center, 4005 Orchard Dri,ve, Mldland> Ml 48670. 

l.2 CQll\merclal General Liubfiity hlsuran@ 

Commercial General Liability Insurance ("COL") written on ISO .form CO 20 IO Edition date I DIO 1 Cir prior 1SO 
e4ition OCCl.llTeJJCe farm: or equivalent for hazards of: (a) Construction Operation, (b) Stibcontrnctors and 
Independent Contractors, (c) Producfll and Completed Operations applicable to 1he !ldditional insured (wifu 
Completed Operations covemge. to remain In force from the date of. flnnl oomplmlon of the Scope tmtil 1lie 
expiratfon of the litalllte of repose of the State in wluch tlie Project is- located}. The insurance shall include: (l) 
Contra¢lal Liabillty coverage sufficient to meet the reiJUiremenlll of thll Subcontrnct/Putchase Orrlnr (i:ncluding 
defense costs and attorney's fomf assumed U11der contract, whioh shall be payable in addition to the lhnll of 
liability); (2) l>ernonal (njt1ry Liability (-witlt fue standard C(lntractual and employee exclusions deleted); and (3) 
Notice and Knowledge of Occurrence. 

Ifmarlcod as required, Subcontractor's/Seller's COL insurance ia required to -provide the following 09verages; 

Required 
Yes NQ 

• Mold 0 [81 
• EIFS D 181 
, Subsidence D t8I 
• Operations (performed within) 50' of railroad 0 181 
• Residential ope111-tions D ~ 
• Pollution Co'!,'.erage D. 181 

If the Subcontractor's/Seller's CGL insurance ex.cl~ any of the required coverages, a separate policy acceptable 
to C<mttactor/Buyer must be obtained. · 

The insurance shall have the followingmlnimwn limits of liability, which shall be available to tbe Proj~ 

EACH OCCURRENCE - $ 1,000,000 
l'RODUCTS-COMP/OP AGG. $ 2,000,000 
PERSONAL & ADV lNJURY $ l,000,000 
GBNBRALAOOREGATE $ 2,000,000 

The general aggregate coverage limits shalt be per project general aggrogate !llld shall b6 evidenced on 
Subcon1nictoi1s/Seller's Certificate oflDS'UnUlcti. 

1 j Commercial AutclJ,i.inbility Il_1SUrance 

Commercial Automobile Liability insurance covering al! owned. leased and non-owned vehicles us~ in 
connection with the Scope with limits oc. Sl,000,000 combined singlo limit pei: accident for bodily injury and 
property damage. The policy must include ooverngo for bodily injury, death and property damage arising ont of 
ownershlp, maintenance or use of any motorized vehicle on or off tho site of the Project, and Contractual Liability 

. coverage. If hauling of hazardous waste is part of tho Scope, Automobile Liability lnsnrance wi:tb a. $ l, 000,000 
combmed single limit per occurrence for bodily injµry end property damage applicable to all hazardous waste 
.hauling vehicles, and include MCS 90 endorsemout and tho ISO Form CA 9948 (Pollution LiabHity Broadened 
Coverage for BusillellS Automobile). 

Skrm•lw Siutdard lut11t·11J1(.C Rc,quir1:m~ts 
(06/2006 td. Rev. 0) 

Pugel orll 
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AttacJunent to Subcontract/Purchase Order No. 318015--011 dated 6/2/2008, by and between M.A..P. 
Mechani~al Contractors, Inc. and Skanska USA Building llic. for lv.[echanical at MidMichigan Medical 
Energy Cenrer, 4005 Orchard Drive, Midland. Ml 48670 . 

. 1.4 Commercial Urnbrclltt Liability J.Mu~ 

Commercial Umbrella Liability Insurance for bodily injury and property damngo liubilrty over 
Subcontractor/Seller's primary Employer's Liability, Commercial Ot:ntmil LiabiJity, and Conunercial Automobile 
Liability w3th limi~ 11v11iJable to tl1e Project In the amount of $5,000,000 each occurrence and ~ate. All 
covefl!geS and tmns required Wlder the Commercial General Liability, Automobile Liability and Employors 
Liability (re,ctions I .1, J .2, and 1.3 above) must be inehlllcd on the Umbrelln Liability policy. Higher limits may 
be required by Con.tractor/Buyer or Owner ou n project by projo<.'t bnsls. 

l .5 Leased fhn12kiY® Liabilitt 

If Su~ntractor/Seller leaseti OijC or more employees tllrough tfie use of ll payroll, ~mployoo management or other 
company, Subc-Ontractor/Sellf'.J' must direaly procure workers compensation insurance. The h\SUl'IU1CO shall be 
wriltt.'ll t)J\ e "Minimum Premium" or "lf Any" policy form and will be in addition to the wOTkoo; compensation 
coverage provldcd to and for the le~ employees by the payroll, 1l111p!oyee munagement or other company.· 

1.6 Piopcrty Insurance 

Property Insurance covorage for tools and equipment owned, leased or used by the SubconJ.Tactor/Seiler in. the 
perfomtance of the Scope, The Propeiiy Tusurance shall extend to eq11ipment, materials and supplies stored off 
tho Project site or in transit to Ute Projr.ct silo lo be furnished as part of tho Scope and i.nco1porated hlto the 
Prqject. 

t.7 Professional Liability Insurimce Required 
Yes No o·~ 

If llllll'ke{j as required, the Scope involve., professional services and Professional Liability Insurance is required 
covering liability fur claims that al;i.se from the negligent errors, omi&sioos or acts of.the Subcontractor/Seller and 
its Sulrsubcontractors/Sub-suppliers in the provision of professional. servioos. The policy shall include 
Contmctual Liability coverage r111d bo effective {retroactively, lf applicable) from the date of COl1l1lltmcemcnt of 
profossloniu activities in conn~tion wlth the Scopo untJl five (5) years following compfotion of the Scope. 
Minimum limits are: (I) Prime Desif,'TI Professional: $5,000,000 por uccurrence/aggregato; (2) Sub-Design 
Professional: $2,000,000 per occunwce/aggregute. A copy of the policy 11haJJ be provided to tho 
Contractor/Buyer. · 

Coverages shall includo: 
• Indemnification Endorsement: Skmska USA Building Inc., 'Skanska USA. Inc., and Owner, and 

any other parties as required by Owner Contract as indemnified p~es · 
• Contractual Lial:Hlity covering hold harmless agreement ·contained. in contract must be inch1dcd 

w,thcntt exceptions 
• Delays in project comp1etloo. and cost gunrontoos are covered 
• Insurance is primary and· non-contributory 
• Insuring agreement to Tel1d: ''to pay on behalf of in lieu· ofto indemnify" 
• Separation of insureds . . 
• Retroactive dam: Will apply back to the first date of professional Services 
• No exclusions for construction means, methods, techniques, sequences and procedures 
• General Aggregate must apply per project 

For tbe purpoti~ of Profes31onnl Liability lnsuranee, the term "Prime Design Professional" means the 
architect/engineer providing archltecturnl, engineering aud/or other professional services under a contract directly 

Skt.lllka Sblndard l11J1ttn11ee Rcqul~eats 
(O!i/2006 ed. Rev. O} 

1'~3 oru 
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EXHIBIT ''G" 

Attacl:unent. to Subcontract/Purchase Order No. 318015-0ll duted 612/2008, by and between M.A.P. 
Mechanical Contractors, Inc. and Skanska USA Building Inc. for Mechanical at MidMichigan Medical 
Energy C~nter, 400S Orchard Drive, Midfand, MI. 48670. 

with Contractor/Buyer, ll1ld tho term "Sub-Design Professional" means any erohitect/engineer providing 
archit~ engin~ering and/or olher professional services directly or indirnctly to a Prime Design Professional 
in connoction with the Project A Prime 0Mign l'rofessional is also a Subcontracto:r/Snpplier and a S11b-Design 
Professional is also a Sub-subcontrnctor/Snb-supplier. 

1.8 R!ggers_I,,.!ability Required .Ec.wuiri4 
Yes No, 
0 f2j 

If marked as required, the Scope involves the rigging, hoisting, iowerlng, raising or moving of property or 
equipment and ,Riggers Liability Insurance is te({.uired to insure against physical loss or damage to tbe property or 
equipm~ 

If .marked as required, the Scope involves the use of any owned, leased, chartered or hired aircraft or watercraft of 
any type ;md Aircraft Liability Insuranr.e or Watercraft Liability Insurance, as applicable, ls requlred tn an amount 
of not less thim $10,000,000 per occurrence, including PaBSenger Liability for bowly injury and property damagll. 

2. ~sguircme11ts: Each insurer providing 11lsurance c.ov~ as required in this Exhibit G shall be a llcense4 
admitted insurer authoriUld to issue such coverages in ea.ob State in which any part of the Scope is perfonned. The 
insurer sl1all be acceptable to Contractor/Buyer Md shall have 81\ AM Best rating of" A-" or better. 

3. ~tlg:\tl,i of . Iusurru1@: Prior to commencing its performance under the Subcontract/Purchase Order, 
.Subcontractor/Seller shall provide Contractor/Buyer a certific_llte· of insurance evidencing the coverages required by this 
Exhibit G (a sample Certificate of Insurance is attached for reference purposes) for each Certificate Holder. Except as 
otherwise spedfied, the insurance required hereunder shall be mainlahled from the commencement of the pedonnaace of 
the Scope until 1h.e end of the applicable warranty poriod and Subcontractor/Sellc:r shall maintain a current Certificate of 
Insurance with Contractor/BU)'.er for this period. 

4. Snb-subcontractor/Sub-supplh-;i:: Before pennitting any Sub-subcontractor/Sub-supplier to penorm Scope under lhc 
Subcontrru:t/Purchase Order, the Subcontractor/Seller shall require th.at the Sub-subcontract.or/Sub-supplier maintains 
irumriulce in like form and amounts to that required herein. · Subcontractor/Seller shall be responsible to ensure that Suh
subcontractor/Sub-suppli~ m$1ains irumrance m like fun:n and amou11ts and shiul provide evidence· of samo to 
Contractor/Buyer ifrequosted. 

5. NQtice of Cancellation:· All insurance coverages required by this Exhibit G shall contain a provision that tha coYerage 
afforded here1mder cannot be cancelled, non-renewed, allowed to lapse, or hiwe any restricted modifications added 

. unless at least thirty (30) days prior written notice has been giveu to the C-Ontractor!Buyer by certified mail, return receipt 
requested. . 

6. N)ditional Insurtds: Unless otherwise required by the Subcont.ract/Purcha&e Order, all insurance required by tbis Exhibit 
G (excluding only Worlcers Compensa.!.ion Insurance and Professional Liability Insurance) shall name Contr!lctor/Buyer 
and Owner each as an additional insured (Owner, Skanska USA Building Inc., Skanska USA, Inc., and their respective 
directors, officers, ',Illployees and affili&e~) and any other p.irti~ as required by the Owner Contract, and sbaU be 
primary and non-contributory to any insurance maintained by Contract.or/Buyer and Owner. l!Il.d any other parties as 
requked by Owner Contract,· all of which shall be stated on the Certificate of Insura.nce provided by tho Subcontractor, 
TI1e Additional In~ured Endorsement (on Pcinn CG 2010 11/8S, or CG 20 10 I0/01 plus CG 20 37 10/01; or~ivalent), 

Skli.nska SbUldard TPSUl'JIOC~ l«qun-cmcpb:. 
(06/1006 ed. Rev. 0) 

l'uge4 r,fU 
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EXIIIBIT "G" 

Attachment to Subcoutract/Purcbase Order No. 318015-011 dated 6fl/2008, by aod between M.A,P. 
Mechanical Contractors, Inc. and Skanska USA Building Inc. for Mechanical at MidMicbigan Medicnl 
Energy Center, 4-005 Or<!hard Dme, Midland, MI 48670. 

shall include ongoing and ~leted operations, shall not contain any restrictions and shall be attached to the Certificate 
of Insurance. 

7. Deductibles/Dr.mj!ll 2f C1aims: Subcorrtrnctor/Seller shall be responsible, at no a.ddi1ional cost to Contractor/Buyer, for 
tlie payment of any deductibles or self-bmn:ed retention. in connection with the insurance Ct'lveragcs required by this 
Exhibit G both for itselfand nll additional insureds. Any ~ef!-irurured retention or deductible in excess of$25,000 must 
be declared at the time Subcontrador/Seller submits its b1d and must be specifically approved by Cootractor/BU)'er prior 
to ·execution of tho Subcontract/Purchase Order. SubconlrBCtor/Seller shall be responsible for any loss arising out of 
coverage denial by its insurance carrler. 

8. Dilution of' L,imits: ]:or thoso policies containing an. aggregate, HS ~on as incun:ed loss activity (µaid plus reserve) 
depletes the aggregate by 50% or more, written notice must b!3 sent to the Contractor/Buyer by cemfied mail return 
l"eCe'ipt requested. 

9. OCTP/CC!f ero@.\1!ID: Suhcontractor/Seller may be required by Con1ractor/Buyor to enroll in an Owner Controlled 
Insurance Program ("OCTP") or C-Ontmcior Controlled Insurance Program ("CClP"). Subcontractor/Seller shall strictly 
co1npbr with aJJ requiremen!:s of 1he program in which it ls required to enroll and the Subcontract Amouut/Purchase 
Order Amount shall be reduced by a deduct chnngo order by the amount included therein by Subcontractor/Se11CT for 
insUTllDCC coverage rep faced by the OCIP or CCIP. · 

JO. Waiver of l;lgbrog¢ion: All insurance coverages mainlained by Sµbcontractnr/Seller shall include a waTver of any right 
of subrog,ation of tho insurers thereunder against Owner, .Coniractor/Buyer and Owner's and Contractor's/Buyer's other 
contractors and all ofllieir respective assigns, subsidiaries, affiliates, employee!!, :insurers and lU\derwriten, and of any 
right of the insurers to any set-<>ff or counterclauu or any other deduction, whetbor by attuchmonl or otherwise, in rospect 
of any liabitity of any person il:lsured under nny such policy (Woik.ers Compw:,11tion ..:. where pe,nnltted). 
Suhc-Ontractor/Seller fbrtber waives all claims and all righ:ta of subrogation against Owner, ContractoriBuyer and 
Owner's and Contractor's/Buyer's other eonll1!ctors and all of their respective assigns, -subsidiaries, affiliates,· 
employees, ins1,1rers apd underwriters for loss of, or drun!lge to, Subcontractor's/Seller's .Scope, tools, 
machiumy, equipment, materia~, suppUes, or nny otlier los.ses within· the scope- 9f any lns1mmce main~ by 
Subcontractor/Se11er. · 

11. No Litniqµion: The insurance coverages maintained by · Subcontrnctor/Seller shall not limit any of 
Subcontractor's/Seller's imlemnity ohligations or other liabilities under the Subcontract/Purchase Order. Insurance 
coverages maintained by Subcontractor/Sener that exceed the minimum requirements in this Exhibit G shall be 
applicable to the SubcontlllJlt/Purchaso Order 

12. Severability of Jgtcrsit:s (Cross · Liability): All insurance required by fuis Exhibit O {excluding only Worl-:era 
Compensation Insurance and Professional Liability Iusurance) shall be endorsed to ptovido that, inasmuch as the policy 
is written to cover more tl1an one iMured, aII tenna, conditioos, insuring agreemeµts nnd endorsements, with the 
exception oflimits of liability, shall operate in tha same manner as if there were a sepBl1it6 policy covering each insured 
No cross liability exclusion will be accepted. · 

13. Jnsurance J>oJicy RcyjcwjExclusioris/Cppies: Contractor/Buyer has the right to receive copies of all insurance policies 
Upon requesL Policies shall not contain any e.~clusions that are not acccplllble to Contractor/f3uycr and Ovvner. Jf 
requested by Contractor/Buyer ,or Owner, all poUoies mu!rl be certified by the insl!rance · carrier as being true and 
complete . 

.14. paim~.M!tcJeJ.Qlicie§: Except fur Professional Liability lnsunmce, cµums made policies are not ac~ptable. 

Slt1.111lta Sund.u-d lnmraoce RequiremeotJ 
(06fUI06 «1. Re'f. 0) 

l'agcS of ll 
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EXHIBIT "G" · 

Attachment 10 ·subr.ontract/Purchnse Order No. 31801S..01l dawd 612/2008, by nnd betwee,n M.AJ>. 
MechuniCJll Contractors. Inc. and Skanslm USA Building Inc. for Mechanical at MidMiehJgan Medical 
:Energy Center, ~5 O~rd Drive. Midland. MI 48670. 

15. Effect of Specified COVl!JllrulJi: ln Specifying minimum requitenu.mts herein, neither Contuctor nor Owner assert or 
recommend this insurance as adequate tn .Subcontractor's/Seller's requirements. Subcontractor/Sc;ller is solely 
responsible to inform itself of types of insuranC6 it may need beyond tl1ese minimum requirements to protect itself from 
loss, damage or liability. 

16. }ueach of Jnsprjlllce Requirements: Subcontractor's/Seller's failure to obtain and maintain Insurance coveng~ as 
required by this Exhibit G shall constitute a material breach of the Suhconlract/Purchnsc Order. In suc!t event 
Contractor/Buyer may at its option: (i) temui:irue llio S1.1bcontractor1SeJ1er for default; or (il) purchase suclt coverage and 
backchnrgc the promhnn nnd associated costs to Subcontractor/SeUor. 

S1titn9Sca 8!2ndard h1t111U1CC ~lremubi 
(06/1006 ed. Rev.:O) 
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Attachment to Snbcontract/Purcbase Order No. 318015-011 dated 6/lf.2008, by and betwee,11 M.A.P. 
Mechanical Contracto~i. Inc, and Skanska USA Bntlding lnc. fot Mechanical at MidMicbigan MedJcal 
Enetgy Center, 4005 Orchard Drive, Midland, MI 48670. 

Certificate oflrunrance i-n.i.- . -
". 

:IH1S Cl!itl'IPICJ,TB IS I~ I,!, A W.'l'/m. OI' lNl'ORIIIATIO!I 00!,Y IOOl.OONl'llll!I NO 
IUtllln U'CIN nm CBll'TIFlCA.TB HDt.Dllll. ltlli ~Tll OO!lll llOT ~ l!XIllNO 

l'ltOOUCl!R 
01lAL11!l 'flll! COVIIJW3ll AYl'OlWIIIJ 8Ylllll POUO'llalJl!lOW. • 

INNORBRS AFFORDING COVERAGE 
wsmnm A 

INSUR!:o INSURBR B 

Subcontractor'$/Se/ler's /vqme 
11-tSIJRliR C 
lN~'URBR D 
INSU.llER. Ji 

~-
i-.-10~mAYTl!11NlUCIUCf'lllJUll,\)lC!umtt,-IIA\'II-IU\IUITOnt!Cl!OtlUl>IIAM.!DAIICM! J'I* 'ltlll'QI.O;V l'1!liJOO ~ ~ .lllV~, 
111>M 11 Olt<Dllll)IIOI' QN CllllnACr OIi OM!l l,lCX:I.IUIM" ll'llll ~Jtl Wlll(Jl fflll; ~ Ml, Y Jll =-m> Oil MA V f81.T/Jll, 'f\18 M1(lld)fJ> BY 11lll lttll'l'lll ~ 
-111U'1111CT1(1,IJ.-I. Tl!lt-1.~ AMI~ O,IIJCl!l'(IIJCIIP.l ,!ACINOIOWH 11,\l/ll~lUlOi.an WI' ~Alllo..<lLcs. - - • 

g', -or•~ ..-.. .. ~ .... -.. fll!.CI'"'"""'"" l'<U;!'IW!Unl!I ..... 
i...g'!:! r:aiu. m,,,q,y l'«JCYHVMllUP. 

X ..._ .. -.-~, OIDCkJJ..llADU.J'1'l' tammcrt-Tt II< f j lYfl Oil() 

~1-li I ~ [i] m."t)J. 
~ . ' s > MIIIJOO ..... MIU<IAD~ -.,.mrtU<:,...,.nor llU.ll)Wl!n ............. u, ""AWVUIJIY s I 000000 

r--

I.L llOIOWlmO! l""*l.~Ol.11:l(>!V.ltllnl :n: I 2cmooo. 
X 

_ .... j . .JOO{>()() 

µ!!!!I• -~---~,x1~n·= --- J $000 

..Al!! -=UW<.m' l'l1JC'!' KtlWl!llt lJWl7 S: 1,00!\.UllO 

..L Alff Art() 
~2.,-v 

AU,~AUTOt ' s -- IIClll?D1iUl> Al1ltl!I 
~~y 

..L JIIQDAtJTQII s 

..L Nlli!-MJIOI 
OAVJB ~1)/,1,<AO&" l:. 

N.ICY.N\IMUll 

I/Mal<l!W,IOl<M n.. ~t,ibOINliaXT f'l.al~ 5.. ((I) DOil. 
IJICUlllf,:I! 

onm -rlWI \ll,mllJU,,, '""'""''''! J S,000000 

~m,n= 

l'<*l,f ~~-J{~~1!~~1ffl..75.li~j"~;r.,: f.ltl 1~~11:t-; 1:;;; 
- CXll!nXM'OOII """"''""""""' l( I -·--•u uu,n rr~~:;;,;,~7,;..~ 

Al'!D -·"" • $ +mooo 
~uun.m- ~liffll!lllll&'li,iOI' i.tMIT $ •!lal>OO(I 

--··"'-· Fl ::- ~--11&1 - r4111!MUAQI --lltruml s •xio,OOll t-- i..,...,.,...i,Qn;!rJ\'a:Om:t:1:1~ liMll1m!l! 
o'ffliii. . ·--n,, ,._.,.,.. pro-,idod ...» h J1•~•1ot ltluumi«rcq.f"'°""b .. ,.1a1,,..i In !Ml S..,,u,111.-..:t.. 

&EE A 'ITAC'ffE!) l>lt.8CRWTIONS.. ·-· • 
All o,:wnt!tms pedotmed under ~M'tfchlg.r.n M:cdlcal Ccut!'f"- Mldhu1d: ltt1tr(IY Celiftr PYllJett, 4005 Oreb.lltd Drive, P;ftd.Tliod/Ml 48670. Sbnsb 
USABulldlnglM. ProJoctNU!l\lw ,H 401'. Tho f\lllowhit 11r11 illaludcd ns Addltionftl Ill\'Uleds (lhulom:meut ISO Forni a, C020IO 11/BS or CO 20 10 
10/01,plus 00203710/01 ocoqumlrot)1br al.I oovr:tll~oxocptWotkm' Compensationr OMlet, Slcan!ka VSA BuUdlf1$ lnc. SkirulrA USA, I.no., arid 
thelr ~ve dli,:ctora, offlcen, emplo»aes and effil !ms; MldMkblgtu 1-Jeatth, RDR, lnc. Endo,~Clll Aibched. 'Nil, endoncmeot must lllfio 
rdltcl that the coveraue prnvldad ll Prlmlll}' and Noo•Conrrlbutory. w"'-of Suhme,tic>n-ri,,llca lo all policies for all odditlo'tw ini-JL lW.wtlla polio, 
,mn1t,;,,.- DfOel>lnJ Ul,bOitj, Alllootol;!).~ J~~...J:!!'! ~~-- . . 

110..,rn " cw:;i;rn= 

~ USABllildin~ Tu,.. 
mo l.crrf;-'s Laiio, &ito 100 
l'olui,,, Ml 4&002 

Slamb Studard Inruranoc Rcquircmeol!I 
(0~06 ed. Rev. 0) 

SllOOU> litlY OF 1'$AOOV11 Jll!.SCIUllliD l'()(JClE! !Ill CANCELl.llO ., llm)M 1iUt .IIXnl\,\TIUH 
~~~="N~~~.\llnL MAU. )0 -l>AYS ~ ll)TIQf TO Till! 

AUTltOlUZJfJl A'.Cl"V& 
••HO OR '"Y.ClfAl((JllD 

l"ai:t 1 ofll 
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EXHIBIT "G" 

Attachment to Subcontrllcl/Purcllllse Order No. 318015-011 dated 6/2/200~ by and between M.A.P. 
Mechanical Contractors, Inc. and Skaoska USA Building Inc. for Mechanical at MldMkhigan Medical 
Energy Center, 400S Orchard Drive, Midland, MI 48670. 

Certificate of Insurance ....... ~k-

'lllll Clllt~lll lHSSl]l!l) A$ A- I.IAmll. 01 /Nf!lll\MAnoN t:N,Y /,}I{) OOl!l'm llO 

PROOIJCBR 

IUQl!T3 IJPON Tiffi OlkTIFIC,\Tll llOI.Dllll t1llS Qllt1'll'ICATII OOl!!l NOT Al.<li)ro, l!XTIIIID 
mt 1'LJU 1'111! 00\l!Oll.QII Al'l'OaOOU llY nil! ~CUiS Ol!i()W. 

INSURERS AFFORDJNG COVERAGE 
WSUJUlR A 

lNJitJIIJ10 INSURHR J3 

Subwntractor 's!Seller's Name 
INS IN.Mil C 
tNSURl!lt D 
INSURER 8 

' 

1111Slll'JP~ m,,rna!l'OUCllllt1f lMIIJV.N(J!llfml-llAVl! ,..l!;l f'WWTQ'!llr ll<IIIUllW_., ~l'OII. mtll'«.CVIDJ<X)~1m. llOlWITll$'rA>4l!HOl,;l'tQ!Unj!).(bf(, 
Tl!!l).(()11 C(.Pll)l'J'J(JW OP J>.YC!lllml.lCTl'.lll O't1191 l>Oall,iQtl''!/llll ~10 lnllalTilttCGlmff(l.\111-.U.Y 111! Ol MW l'l!nMII, 1'\11! )11:,tJal,ll(:l!Al'ffllll)t\l! l!Y'!lllll?IXJall!i ~ 
1tt!m>l 11nne.ro .W.1i.'ll!ll.lS.~ illl0~17lQQI r,)UCl!ll,·UM!Tll!J:Mll.lAY IIAV!lllfflf lOIPOO!t>lt'lrw a.i.aa. 

~ • t>'l'l.""....,IWU 
Nim~ ~.~~~ u.._· -l'OIJt"illlMJIU ~L'lll1Urf 

X ..,,.,.,,.,,..__,..,,~ m.---n s lOOOOOO 

~ I~. X O<X:Ul. ~ ,.,., s :);000000 IVIW!-E>(O.l)f,»I 
- ~-CQffVl:lbt"am:Jf, IU,ll>U,W, ~.ai .• J.t:N ... •mv ' Jooo()()O 

..A.- 150tal;_Mtl10Dtl 0""1 .. _,,. IWl!nMJOlll ~- ·-·-- ·- s !1.000.(()0 

X ·-"-' ' • ,00000 -- -·-wrr;r,- .. _ -· s . ,000 

:g.-1,,li;:g; '1.6.'l -
·-ww.rrr J"Ot,;a U.1..Mnn UMIT f 1,000,000 

lL A/IT .wro 1"l0ll.Y1H/Ulll' 
AJJ.. twhlm• MITOI lfe"-") f -I- IIC'fflllllUDJ.1/!lll 

ICOLY utJ\JRY 
.,.L fttm>,ll/t1)t =....i...i $ 

L HOil-Ol\'lllil),Wl"OS 

().i.ft.i.l"il:f '"°""'-TY l>MIAD!l $ 

~uaunr 
·-··-

~1'\'l0.14 l'Jll-- .!,\CB OCCl1IWllre 5.000.000 
n~ '..-~~~·~~-OJlllllt 71(.Ul U.ffl!UIJ.A """"'""' .... 

"'*"' ' 
WO"*'U' CDIO'IJISA.TIOW 1"ii:ie'itl!IO!IIP. X· I ITn, ,~ '• 

Alfi> • s" •sooooo · 

~~~ U'>VIOl,sl'lll-l>IITA'ltl>' l'Ul~I.IUJT s •.sooooo 
le J<o.. ·~-""" 

ncc~r~, =="""'m.lDal p~ 

' • •.$0Q,OOQ l!XWmra1ffn::cru.JJti wn.. l1li&'I.OYIJI .., .... , .. -~ --·-n. ~au 9riitld<d .i,,a t»p,,m,u_t 1<> '--™\~1r-.. =lllld""" i.. thoS-&eol>ll"lld. 

TI•= 
A,ll oporatlons pllrl'~ un . MM!CAl Ccn1tr-¥tdT:uid: Enq-gy Ccuttr l'rojtet, a!OOS Otcllllrd Drive, Midwid, MHB670, Sbulslai 
USA B11Udlng loo, ProjCI(;( N~ Jl801S. The following nl'it irloluiled 115 Additional lnslltrds (Endolsmt11t1tTS0 form B, CG2010 H/85 r,r CO 20 10 
1 O/Ol plut CO 20 J? 10/01 or cqulvakffl) for au covcnges ~ Workm' Compcnllllittn: (m,oi, Skamica USA Bulldinglno, and lholr ~lVb 
dlrectoaJ, offlo::nt, employeea lllld lffiliatet; MldMkhfgu 'e'~tb, HUR, foe. ltp:duntmUt AU.elatd. This ~ldol"Wll~nt ~ufl ~llo rdl~ !ltd the 
covet"Jage provided !1 lMmAry ud N01t-C11ntrlbutory. Waiw;rofS!lbrog,id1111 tppl/1$1<111! flOI/~ furall ..Wtiol,1111...uml,. Umb,~ll• polio)' appllt$- of 
ne..""'1 LIAbll!IY. A\llilmobilo l.lthlllt. .•• .111.....t...-,.1.id>llih>. 

'DlllOLPEll C I{ 

Sll'OUlJ) JJfY OI' Tim Al!PVII I>~ l>Ot.lCl!!S lll! ~ •• IIEl'Olll! 'OJI! ~Off 
Mi<l,t,&bilJllll M,,;IIIJIII ~ • Mldwid PA'III 'llll!llll01, Tlta JlltlJ!Ng ll:ltlUI\SII. WlU >,Wt, JO PAYS ~ llOTJCI! 10 TI!ll 
400S Orchard Otfvt Q!J\TJPlCA TR llllll'>ll& NMll!n 'l'O '1'112 UF'r. 
Ml,J(m4, MT 48610 

A ~ATIVI: 
••NQtMFJ/lilYEJ} 0/t MIJ'K/IJJIUY CIWl(JJW 

PageSofll 
Sltt.nska Sb11dl(d liuurance Rtqalnmcnll 
(06/2006 ed. ru:v. Ii) . 
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EXIIIBIT "G" 

Att:aoluneotto Subcontract/Purchase Order No. 318015..011 dated 6/2!Z008, by and between M...A.P. 
Mechllllical Con(ractol"ll, Tuc. and Skall8ka USA Building Inc. for Mechanical at MidMichigan Medical 
Energy Center, 4005 Orchard Drive., Midland, MI 48670, 

POLICY NUMBER: 

C0:201011/85 Copyriglrt, fosunu100 Servioos Office, lnc., 1984 

SkJlmkA Standlttd lruurtuCll Rcqulrtmtnfs 
(06/2006 «I.Rev. 0) 

Pagc9 or11 

COMMERCIAL GENERAL LIABILITY 
CG20l01l/85 
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EXHIBIT "G" 

Attacbmentt.o Snbcontract/Pnrchase Order No. 31801S-011 dated 6/l/2008, by and b~ M..A.P. 
Mecluutlcal Contractors, Inc. and Skanska USA Building Inc. for Mechanical at MidMicllignn Medical 
Energy Center, 4005 Orchard DriYe, Midland, l\fi 48670. · 

ISO I Commerclal Geoeral Liability forms 110/0"!/01 

POLICY NUMBER: COMM!::~AL GENERAL UABIU1Y 
.~irr~\. · CG201010/01 

. ~~""" 

THIS ENDORSEMENT CHANGES THE POLl~Y. PLEASE R~9:~AREFU~tJ: 

ADDITlONAL INSURED - OWNERS, LESS~SS"~ .,.ref ..., 1 

CONTRACTORS - SCHEDULED PERSON OR i • ~ 
~RGANIZA TION -t. 1• • .•. ,if-,,.. _ 

~ '\.-j'' . ,~*:~. +~-,w-
This endorsement modifie_s insurance provided under the following: -~Q;~~l:,1i,. \~;. 1-., 

'Tft· ,Jl' 
,,,.; 't::,f11J: 

i,,j,Y 
r,'' 

amo Of Person. or Organization: 

.... . "·-*.,•:i, • 11 .,· . 
':j\ . :r:\.',i.J· 

(If no en?Y appears a~y'fJ ·information requ)?@ to complta this endorsement will be shown in the Declarations 
as appllcable to this end t) '~, ~ 

, -~ ;rff 
A. section H ·- Who ls ~nsu -~;" :'to Include as an additional Insured the person -0r organization 
shown .in th~edule. but'9~1Y.,:'?illll ,. o Uabllity arising out of your ongoing operations performed for that 
lnsuted._

1
,.oJi ... ,.-,,,.,,~ . V ., 

B. Wii't · pect to th nsuran)~~rded ~ these additional Insureds, the following exclusion Is added: 

. ?, ·.. Pl. ;7 . 

. This insurance ~olot ~ppfy to "bodily Injury'' or "property damage" occurring, after: 
~~ .. -=,-,J· . 

(1) Alf~<Aft, including materials. parts or equipment furnished in connection with such work, on the 
project {i5'ther than·servlca, ·rnaJntanaMe or repairs) to be performed by or on behalf of the add!Uona.1 
lnf.ured{s) !3f. the loc~tlon of the covered operations has been completed; or 

(2) That portion of 'your wotk'' out of which the Injury or damage arises has been put to tts Intended 
use -by any person or organization other th~n another contractor or subcontractor engaged in 
performing operations for a principal as a part of the s~me project . . · 

CG 2010 10/01 

Skausl.'.11 S1ltnd.trd lDJnnmce Rcq.,lrr.meo'II 
(0o/2006 td. Rev. Q) 

e ISO Properties, Inc., 2000 

l>agelO of 11 
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.EXlIO!IT "G" 

Attaehioent to SubcJ)nfract/Purcbase Order No.318015-011 dated 6/2/2008, by and between M,A.P. 
Mechanical Contradnrs, Inc. and Skanska USA Building Inc. for Mechanical at MidMlchigan Medical 
E~ergy Center, 4005 Orchatd Drive, Midland, Mr 48670. -

POLICY NUMBER: 

CO~CIAL GENERALUABILITY COVERAGE PART 

s 
Name of f>orson or Organization: 

AddlUonat Premium: 
.... 

CG203710/0I 

Sbruka Standltcd lllltl'rlJlcc Req,lremeai. 
(0&/2006 ed .. llcv. O} . 
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EXHIBIT "H'' 

Attachment to Subcontract/Purchase Order N:o. 318015--011 dated 6/2/2008, by and between M.A.P. 
Mechanical Contractors, Inc. and Skanska USA Building Inc. fur Mechanical at Mid.Michigan Mec:JieaJ 
Energy Center, 4005 Orchard Drive, Midland, MI 48670. 

SKANSKA STANDARD lNTERlM ESTIMATE FOR PA ~NT, WAIVER and RELEASE 

TO: SKANSKA USA .BUUJJING INC. ("Sbnska'') 

FROM: Vendor#: 

Addrcflg: ------------------ PrQfectNo,: 

ProjectNnmo: -------------------- Requisition": 
Projoct Sito Addres.~: ---cc-::--,,.,,.----,------,---------
Subcontract or Pun;baseOrder No.: Cost Code#; 

Period Fmrn: T(): 

STATEMENT OFS0l3CONTRAC..'T AMOUNT/PURCHASE ORDRR A.MOUNT: 
l. ORIGINAL CONTRACT SUM 
2. Net ch!UlgO by Chllllge Ord~ 
3. CONTRACT SUM TO DATE (Line l ± 2) 

4. 
5. 
6. 

7. 
8. 

9, 

IO. 
11. 

TOTAL COMPLETED & STORED TO DATE 
RETAINAGE 
TOTAL EARNED Lll:Ss .RETAlNAGE (Line 4 less Line 5 Total) 

LESS PRBVlOUS CERTIFICATES fort' A YMENT (lh,ie 6 from prior esliinate fnr payment) 
CURRENT PAYMENT DUE 

BALA.i""i'CE TO FINISH, lNCLUDING RETAIN AGE (Line 3 less Line 6) 

GROSS TH.rs PERIOD 
RET AlNAGB nns PERIOD 

SKANSKA PROJECT MANAGEMBNI' APPROVAL ---------------

$ $------
$ -------,--
.$ 
$---....---

$ -------
$ $-------
$ _____ _ 

$ $-------

bxrn: 

,CER'fOOCAJlQN Q£SUBC'OtITIU.Cl'ORl§fil.,J.,Kl{; l the 11t1da.~, ~ btlllllf oflh~ S11bc,0ntrnctor/Sollor, bar.by certify thoc 
(1) the "TCl!lll Comp,lctcd & SfDitd lo Dafcu llS shown nbovn ~ !ht, U<:lllll l¥t10\Jnl due to Subc~mlmctm/Seller undor the ltn1l!I of the Subto!\IJ'8ci/Purq1~ Order 
for all Work ptdbimed ot Ooodi and Scivioes supp!lr:d and perfumml, 1!11 nppllcablc (inclooing nil ;w(hotJlJ!d c:hnnges dlt'.tCto), up Ouougb llf!d !11cluding Ou, puiod 
covered by this listimllte 1br Puyrnrol; . · 
Cl) SubCMtracioc/SclJ.'.f b~ 11ald 11ll llf001111u: du; lo its Sulrsub~"-Ontroctors/Snbsupplim {as ll)lpllcable Md ru defined in lbt SubrontnlO!/Pon:hnsc Oultr te.pectlvcly) 
ftx' Ibo p!lriod wveiNI by previous psymeot rcetived from Slau,akn; l!nd 
(3) SubC011!ractur/ScJJcr hll:! romplfod with all f'e1fe'rlll, Stute, aod umd tllX lawu, imluding Income, !!ale.;; and = tm: luw, Socio! $ccurity laws, U0011ploymept 
COll:lp<:nsmoo laws, lfflll Worlccro' Compensation lawa iu,olilt 115 nppllCllblefo Snheonl~lor'J/Sclier'e pclfinml1110<! nndr.rthc Sub<:orrtroot,'Pt!robusc On!er: 
WAlVJl!U 01'' fil]BCQNl'llAc;J'ORISEt,I.ER: Conditionro only upon peymc111 or the amoun1 of this request, or 3uc)\ nmOlll11 llli is apprcwtrl und l'llid by Skaosku 
and/or Owner, muJ in ordo: to Induce suel1 peymtl1!, l the undl:11ilgnw, on behalf of the Subtontractor/Sellot, do hereby, 10 the CJ(ttJlt of such l'qymr.nt 1wd ,Jl previous 
PI\Y"IIICTI!l: • 
(n) wuiv11 Wld telen,e any nnd all lien(s), claim oflicn(s) and rights to fll~ stop payn1enl nmi~. ptellminnry notice, or right In m~ lien 8lld other similar notir..o dooumcolJ 
mider tho sJatute, of the S!aio in wliid! tiie Pl'Of!C/1Y iii located relating 10 meclll!llic's, nu:u:rilllmen's or olhci: llmilnr liens on tho J>mpcrty Md nll lmproveinonts th<:tcon 
at llllY other IIS(,act oftlll: Projtd; • · . 
(b) waive «nd n:lta.'IO miy 111d all right., SubccntrmwtiSollect ml!}' now baVt, ngainst lln)' labor, matmlll, payment, pcdlumance or lien dilcl,,uv: ,bond pM.Qiuing io Jf14 
~~ . . 
(c} w.ivc and !dell!lo any :md all olninu f0< addirlom1l cotJ1pcnsation ohny ldud, ineludlng dlllny, disruption. i11te.fmnce, 01 uccelecntion ocoutTing prior to 1J1e (late of 
this Bs1imlltr: fur l'llyment, excepting those prior cllllnu which 11ro pending ll!I of tho dote hereof, .fUbjet;t to the oot!et. roquircmCllbl of Jh4 Suboontruct/Purol1m Orde.r, 

ACKNOWf,F,DGED BY ANn AGREED TO by Uie Onderslgnod', llllllt¢ztd repre,tnlftlivc aa of the day of , 20 . 

SUBCONTllACTOR,SEl,Ut.R 

Naroc m1d Tille 

Name 11nd Tltlo Printed 
Pagel oft 

Ska.oslla Studtl'lf Interim E#tima~ for P3ym~11t, Wah•cr Jllld lldMS~ 
(06/2006 ed., Riev. I} 

Siannd, swom to lQld :robacribcd bofure the undmigM<J witneas 1111d 
no1ary publw. , 

Slgnatun, ofNntruy Publlo 

Nolllly Publk/Hotnry Seal 
My CQmmlssion Bi.-pi~: 



Skanska/MAP contract

055b

R
EC

EIV
ED

 by M
SC

 2/14/2020 12:29:43 PM
.. 

EXIIlBIT "I'' 

Atte.chme11t to Subcontract/Purchase Order No. 318015-011 dated 6/2/2008, by and between M.A.'P. Mechanical 
Contractors, Inc. and Skanslca USA Building Iuc. for Mechanical at MidMicbigan Medical Energy Center, 4005 
Orcbar-d Drive, Midland, MI 48670. 

SKANSKA STANDARD FlNAL ESTIMATE FOR PAYMENT, UNCONJ)ITIONAL WAIVER and 
RELEASE 

TO: 

FROM; 

Address: 

SKANSKA USA lJUil..D,!NG INC. {"Slumuk.ii:') 

------------------- Vendoril: 
C'Subaintract.ar/SrJ!tt"j 

Project No.: 

PwJect N11mo: -------------·------ RequlsitlonJI: 
Project Site Address: 
Subcontract or l?urcllase__,0-r..,.der-,,..N,....o""'.:--------------- Cost Cooe II: 

PmiodProm: To: 

STATEMENT OF SUBCONTRACT AMOUNT/PURCH..4.sE ORDER AMOUNT; 
1. ORIGINAL CONTRACT SUM . 
2. Not clumge by Changi, Ordc. 
3.. CONTRAcrSUMTODATB(Line I ;1;2) 

4. 
s. 
6. 

7. 
8. 

9. 

to. 
11. 

TOT AL COMPLETED & STOllED TO DATE 
RBTAINAGE 
TOTAL.EARNED LESS RETAINAG.E (Line 4 less Line S Total) 

LESS PRE\f!OUS CERTIFICATES for PAYMENT (line 6 fuim prior cmmato fur payment) 
CURRENT P.A YMENT DUE 

BALANCE TO FINISHt INCLUDING RET AINA GE (Line 3 less Line 6) 

GROSS THIS PERIOD 
RETAINAGE THIS PF..JUOD 

$ ______ _ 

$-...-----
~ 

s ______ _ 
s _____ _ 
s---~---
s-,-____ _ 
$ _____ _ 

s _____ _ 

s ______ _ 
$ ___ _ 

SKANSKA PROJECT MANAGEMENT APPROVAL ------------- DATE: 

Cl!:R'l'IF1CA TI(JN OF SUBC.'ON'Ill.A CTORISELLE«: l tho undr.n<lgir.d, on be!Uilf of'tlic Subconl!ae1or/Sclh:c, t.e«:by octtny that 
( J) the "Totnl Completed &: Stored tu Date" :u Cl10W11 nbo,,o, TCp!'\'.v.:!1ts tfa: actual lllll0\tr11 due to Subcontractar!Seller under lhe tern!$ of lbc Subron1r.lct/Purch!ISC 
Order Jbr an Wonc pcrfurn1ed or Goods l!lld S«vkcs u1pplied Md pcrtbtmed, m appll<ablc (lnclwllog lllt authorl'l.td ctrnngtli !1:u:rclo), through the Waiver Dflte bl 
acootdao.cc with all rcqulrr:1111::nls of the Sl1boonlt8W'Purchllllt1 Or~.~ nppliCld>lc; ·, 
{2) SuboollmictodScller bll5 paid 11l11U0011n!JI dUG to Its Sulrsuboontrtu:rora/Sub-suPJ•liClS (a, appllcbhlt nod M &:fined In U1e Subcootrncl/Purohnsc Order rc,;pecdvely) 
or will pay IIJld U!rlllfy !Ill amounw du~ in full fiom and promptly fi>llowtng ~pl of tho abovc·rcfr.rpncod funds; and thr.rc my no oot11andlng clnim:, of eny kind or 
oban,ctt;( l:,y any such Sub..SobconlnctorlllSub..Supplim ruulng out of. OT rolll!cd io, lh~ Uudersl!llll'.d's a<.tivitiCl'I 011, or hnproven1mL~ to, !ho Property; sruJ 
·o) 8\lbcotitractor/Scllcr bu fully oompliod with·llll Fedcrn~ S!fl1i:, 1111d Loonl In lllwt, Including income, sales an<111,~ true lows, Soclnl Security l•m. Ullanploymcnt 
Compensu:tion laws, 1111d Workorn' CompCll.!llllfon laws lrnwlltr ai npplitllble to Subcµntncror'USell«'s perfurmllw.e undor 1h11 Subeontnu::1/PQreh.ue Oiw. 

UNCONDTnONAL WAIVER and RELltf'.Slt OF SUDCON"lllACTORIBELLER: for and In ~lllllldcrntkm of and 0t;iy upon receipt of flnnl payment uo6u wt 
SubcontnWlll'urohMe Order in 1ltt smoimt slllti;d, UICI Undersigned, Ct1r !tslllf, 111! cmployceg nnd lls Sllb-Soboonfr~ts/Subsuppll\'.t&, l\S upplicablc, 1ltfclry: 
(11} mtives and mf>Mc.'1 miy 1111d l!IJ llcn(i), llll!im of lkm(s} llfld rightll to ulo slop pt!ymool notices, pteiimilllllY oollt<5 of right to ffle lioo(s) md tlllttr slmltn nll!iix 
dOCUtnents under the statules of lflll ~ In which tho Property IJ lacatod rclntmg In meclll!lllo's, 1natr:rlalmcn's or other $imil•r lle-0$ on the Property 1111d llll 
improvcmMU lb~ or any olhlt' espect o(lhc Project; and shall t:lltX:Ole mid lilo II lic11 disclilll'ge or lljlptoprlllb> dl!lcilmge n!l!lce ln ll1e applicable rcgl,try or prop¢t!y 
rcoonh office for nny previou.'11 y filed pro potty lieut 1111d proof tlu:rr.of io Ska~ka 1111d fhc Own~. ht a roodllion pn:oolent to final paymlllll hcrr.under, 
(b) waives rind releases any and all rights It ha, 11gnin:it MY lnbor. m1torf11l, payrn®I, Jlelfunnl!lloe or lien d!scltergc: bond pertalnln11 ~o the l'roJcc.t. irn:luding hut not 
limited w l,hlhlto,y bond, ~Clalnogb 1111d..'~r Millet Aot rigtns; and . 

Pngcl of2 
Sk11tt11kll Standard Flnal t!&tlmafc for Paymet1t, Unco11dlllorutl Wlllvcr and Releaie 
(06/2006 ed., Rev. J) 
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EXHIBIT "1° 

Attaohmentto Subcontract/Purchase Order No. 318015-011 dated 6/2/2008, by and between M.A.P. Mecbanial 
Contr,ictors, Inc. and Skanska USA Building Inc. for Mechanic.al at Mid.Michigan Medical Energy Center, 4005 
Orchard Drive, M1dland, MI 48670. 

(o) wnlV<:S 811d tclcast!4 flllY and all ollllmll, ~ of llCll(m. miiu, d!ll!lllflCS, judgmClllll and den111»ds of WI),' kind, characW ood di::smriplion, wblllhcr kna'w11, u!lknown. 
w:s~ or tmllSSerlrd ~ Skllflslut, Skwla!'1 bonding ((lIDJ'lal!Y, Ilic Owntc' aCld thclr tt:Sp~ivc dl=torn, ol'fil)Qj, principals, genenl and lhnlle-0 parlnefs, 
tmployees, ngctllJ, subsidiaries, parents l!ind rtl.ltn:d rorp«al.ic,,..1,, "1.11:ctAcn lll\d l!SSign.t, arising oil! of or in oonnection with the Suh1xmtrllCI/Purcl111.S<'! Order or fhn 
pcrfom11111C\'I of tho W011c. or the mpp1y oflh6 Goods and lhe pcrloonanoe of the Scrvle¢S (as applicable 1111d u. tk,1\nt(J in the SubcooltlleWwdutsll Or~); 
(d) tho Uoow.lgnod wmmuts 1111d r,:prcscnts that it ha$ oot sold, assigned. or otl1tfWlse !nui&reuod or conveyed to any thbd puty !!l!Y olahn,, ai\!$¢ll of 11c1lon. mlu, 
damages, judl;lll(:Ulll lUII/ dmnwufJi arising OUl of or in llOllllCctioo with 1M Suboontrnet/Pwtlwo Ordet or the pcrfoonance af the W cnk or !be supply or Cloot!s 1111d 11,0 
perfonMnoe of Se:tvi<:ai {as nppllllllhki 'ltld e.5 dof"med In tho Sub~ntu1cffl'md111Se Onlnr); • 

. (o) tilt> ludlvidual c,x,:oom1g thls indrunlClll ou br.lutlf oflho U11deo.ignc,,I \\11!t1U1ti J11d rr.pffl!enls thirt he/she hu persooaJ knowledge r,f lili: IIUllfcn G1att,tl htroln, tllllt 
sucl1 faol!l ar6 true &nd to1m( und that hc,/Jho 1\11$ full authority to c~ 11115 Unrondllional Wnivet and Rcleasn on behalf or tho Undcigigned: , . 
(f) the Undl:l'lllgned acl:nowledgt;1 lhnt this Unconditi011ul Waiver nnd Jtclo1t1¢ is till indcipe11dait oovC11anl llnd shall OJllll',do and b~ eflbcllvc with 11:spi::o.t to all labor or 
servloos pmvlden ••ul 1n11tr.dals fwniJ.lioo by, tlnough, or on behnlf lll'thc Ullderslgned in conoection witb Iha Pr<tjcct, wlletl,u fot Worl. or <,Toods c,r ScrviCG under the 
orlglnnl scope of tho S\lbcoomtet/Pun:luiso Order or 1111}' supplr:mcnl.111 tilntrn:l• or llfl(Clllllllllt~ (otaf -0r wrlttim) ftlt e,,;t01 ot additional work, or hlbor, MITT-ii)!:$. 
equipmonl, wtblial.~, .$1lpp1ic£ ot ulhr:r il~ltl foruhhod at any rlm~ b}' U!(l Undr.rslgiioo Ill' its SulM1llOOllffi'll<>lo1r,IS~bi;11ppli~. 

NOTICE: THTS DOCUMl:NT WAWJ.8 AND RJU..EASES RJGIITS UNCONDlTIONALLY. RY SIGNING·THJS DOCUMENTTIIE UNDERSIGNED 
AGR.ll:!S TJIA.T '1BE FINAL PAYMENT TO JlE MADE TO rr DY SKANSKA AS PROVIDED ABOn rs All£QlJATE CONSIDEIU.l!ON l!OR 
WAIVJNG AND .R:EJ,EASJNG socn: lUGIITS ~ THAT SUCH WAIVER AND RELEASE SHALL BE EFFECTIVE UJ'ON 'ffm UNDER.<;fGN!ru•s 
nECErf"f OF sucn: JllNA l, M YMENT • 

.AC[(NO~LEDC..'l:D BY AND AGREE'O TO by tflC Undmlgned's 11\J!hcrized cqircsen1llllve es otthc · deyof .w 

Slgiwd, ~wom lo and subsm"bod bi:icml the undCllli(llled witness ~ 
1t(lf11typublio: 

SOBCONl'RACJ'OR/SltLLER 
Signntmt ofNolluy Public 

:Nam,, 11nd Tille 
Notary Puhllc!No!?ry SCl!I 
My CommlssiOII Expiros: 

l'l.ge2 of2 
Slamslca Standard Float Esthnate fot Payrucnt, Unconditio11al Waiver 111d Rdtllk 
(Ooll-Olffi ed., }Uv, 1) 
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i ·-------

EXHIDIT."J" 

Attachment to Subcontract/Purchase Order No. 318015-011 dated 6fl/200S, by and between l\f.A..P. 
Mecbanica) Contractors, Inc. and Skanska USA Building lnc. for Me<:nanieal at MidMi<:higan Medical 
Energy Center, 4005 Orchard Drive, Midland, MI 48670. 

Note; rt thls Exhibit J is annexed to a l?urohllSe Order, tho tetm "SUbcontract" means the Purchase Order, -the temi 
"Subcon1ractor" means Seller, the term "Sub-,S11bco11traotors" means Subsupplfors and fue tenn "Work" means~ Goods 
end Services, oac~ as defined in ilie Purchase Order terms and conditions. 

SKANSKA STANDARD SUBCONI'RACJ:OR Jj,NVIRONMENTAL HEALTH and SAFETY 
REQUIREMENTS 

Skanska USA Building In~. (Skanska) is dedicated to providing a safe and injury free environm~nt- Skanska expects 
Subcontractor rnanagcment,- :sti}lervision and workers to holrl euvitorm1ontal healtl1 and nafoty as a top priority. Skanska's 
health and safety requirements a:re containe-0. in Utis Exhibit ,f and in Skanska's Safety & Health Mllllagemcnt Program 
(SHMP) for the project, which is llereby iuco1porated into lbe Subcontract. Subcontractor understands its responsibility to 
ma.imain a safo nnd healthy working environment and &ibconflactor and its Sub-Subcontrar:tora sha11 abide by ffm 
re,quircm~uts contained in tlio SHMP. Tu adrlilion, Snbc1>ntracfor and im Sub~Subconmctors shall, at no additionttl cost to 
Skanska, comply with the following requirements: · 

Regulatory Compliance: 
Subcontractor agrees that the prevcru:ion of accidents to workmen ei,gaged upoll or i.u the vicinity of the project is its 
responsibility. Snbcoutractor agrees to COIDJJlY wlili all Federa~ State, County and Municipal laws, ordinances, rules, 
regulatlons, rodes, standards, orders !ttld rcqultmnents concerning safety and health that ate applicable to the Work, 
inc;luding, among others, the Federal Occ~tional Safety and Health Act of.J 970 (OSHA), as amended, and all standards, 
rules, regulations and orders which have been and shall be adopted or !ssur.d thereunder, and with safoty and healti1 an<l 
environmental stand.11rds established by Sknnsk:11 and the Ow.oar. The most stringent of the aforennmtioned laws, ordinauc.cs, 
rule!l, regulations, codes, standards, 1mlers an_d requiromeots shall prevail. 

Subcontractor Commitment Agreement: 
Subcontractor shall submit to Skanska a completed Subconrraetor Com.mfuneirt Agreement prior to mobllizatior1. This 
agreement is to be signed by an executive of Subcontractor who has the authority to commit Subcorrtra.ctorto comply with all 
prov~ions of the SHMP. · 

Subcontractor Safety Represe11fatlve: 
. Prior to mobilization, Subctmtractor sbaU designate in writing to Sk.anskB a competent pe!lon that shall serve as tbe 

Subcontractor's project safety representative. This individual will be responsible and have the authority to ensure the 
Subcontractor~s implementation, cornplian~ with and enfol'Cllment of the SHMP. Qualificatioas for the Subcontractor's 
project safety represeutntive nre provided ln the SHMP. Skanska reserves the right to require Subcontractor to rep le~ its 
projoot safety represeul1l.tive if Skanska in its ~etion determines 1he mdividual is not qwill.fied, is ineffective ot is not 
futfilling all applicable safety and health responsibilities. Tf Su!,contractor will have 50 or ~ore workers an the project site at 
any time, fucludi.og Sub...Suboontmctors, Subcontractor will provide 11 fu.ll time, on site safe1y professional prior to 
mobilization. Subconlmctor will submit to Skro.iska, in wriOng, the proposed safety professionals qualifications and 
~Qnee. Skans;a reserves the right in im discretion to reject .Subcontractor's proposed safety professional. · 

Subcontractor Monthly Incident Summary Report 
Each month Subcontractor shall submit a completed Subcontractor Monthly Incident Summary Report to Skanslq\. 'This 
report wm be allilebed. to Subcontract.or's monthly payment request Monthly payment requests that .are s1tbmitted without a 
completed Monthly Incident Summary Report will ·be returned to Subcontractor. Tho reporting furm is provided in the 
SHMP. 

• Pa:,: tors 
Sb!Olib St,,odJanl S11b<:<,nlndnr Rnvlf'Oalfte4llil Juallh •"4 S.h,ty RJ!qulnim.,,11 
(00.1006 ed., Re,,, 0) 
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SKANSKA 
May 3, 2012 
Ski! nska Jou Number: 3 t80 IS Energy Cent~r 

He: Exr.culive Summary. FailC'd Steam System 

Below i~ rl written summary of the steam supply system issue we arC' c.un cntly working on in 
Midland Ml, part of 1he f:nerqy (enter Project (31801 S}_ · 

~fil!flJ2Y~Il _O_v.e.!.0.c\i\[, I he high p,cs<;ure, 1 l 5 psi steam system i~ compihed of two . 750 hp and 
one - 600 hp gas fired boilc-rs located In the fnergy Center. The undc>rgrouncl <;te;iin pipe systC'rn.i; a 
(il>erglass jac.ketcd steam pipe with lSOO' of direct bury 10" steam supply pipe and direct bury f-." 
condemat<' pipe, going from lhe (( to the new Harlow l\dclition. TI1e direct buried stearn pipe 
system is oric~nt<.'d North to South. with the high side at the North end in the EC. lhe steam pipe 
':.>ySt(lm ha~ two steam vaut\s located 260' from the (C (north vautQ and 160' from the [( (soull, 
vault). l he vaults allow the steam pipe to rhe in elevation, creating a low side and hinll side ol pipe 
in the vault, Jnd house the pipe expansio11 joints. nw steam pipes have a link Seal water stop ring 
whcm cnleri119 and ll~c1ving the vault!>. The north vault contains one expansion joint on the high '.'.>idc 
of ti~ steam su1>ply pipe and one expansion joint on the high side ol lhc contlensat~ µlpc. lllc 
south vault contains two cxpan!.ion Join~ on the steam supply pipe and two expansion joints 011 the 
condensate pipe. at each !>idc or the vault. l11e cxpa11<;ion joints are1lcsignc,d lo allow Lhc C'.xpansion 
piston lo ltavcl approxlmalcly 12". 

St~s'-'~.Svr-1.1Illri3!Y... On Deceml'X'r 161!• .2011 we dis.c.owre~rn. promfa. cd. lQ ·~'. .st~anJ eJq> .~oit 

. .. ~~:r.-~~~~ ...... i::,. i.9- .w., .. M\· . -~Ni-.·\. s~ .... .t. --~·,,· .. , .... , .• mJ.ln,tf1 h~ N?·' l th l . . t ·-~·. ro.rl~jw,. .- . ,f ~---· : .· . ,"f(I . 

1 foint w1ts tnoui o ~e me re~ihif'a waler ,amm(!( c.!us~, U1e. · · ¢rs staff..tjhe 
F:nerny Center sleam system was transferred to a tempora1 y steam boiler s~tcn) and the Energy 
Centerstean1 line was shutdown. On February 28, 7.012, ln the S01.1th vault, we found tllata high 
sic.le lOfl slearn stippty and low ~id<.1 ti" co11dcosa(e t•xpaosion joinl wt're installed backwards and 
that a low side 10" steam supply exp~mion was compressed 3"-4" prior to Installation. In the north 
vault we found U,e hi<Jh side 10" ~learn n1pply rxpan<.ion joint ,vas installed backvvard!>. The 
improper instattallon was c:onfilllled by the expansion joiut mahufo(ll ite repc~mtative f.J Ohlm, 
with Wilson Brinker A!.sociale~ and by the st earn pipt> s~tcm rnanufactu1 e, <•prosentative John 
S1,y<llowskl, with Penna ·Pipe. The.> installing contractor was M.A.P Mc~d 1anical Confracto1s, lnr. 
2000 ALt~tlrfStree-l, Midland Michigan, 11864:Z. Alkn Popp (989-496-3456) Owne1. Mr. Popp was 
notiffe<.I or the issue on Ma1d1 1~. 2012 and shortly aft.er came to th<! site for review of the improper 
installation and has since teplar('.d Ute impropefly ins ta lied expansion joints. 

B~><lil Worl:. $.t.J.!,lllllil(Y. On Mi,11d1 V, 20.12 1hr' replaccme11t exparn,lon joints wer<! ordered anc.l 
have been installed by MAP Mechanical Contractors. On April 18, :w1i we ~larted tht~ process of 
excavalin9 and exposing tlm north side of ~ad1 vaull It> determine the condition of the jacketed 
sleam and condens'a le piping. At both loc..ations the jacket of the steam supply pipe alld (ondensate 
pifX? were found to be da1naged. On May l, 20.12 we eicavated an inspec.lion hole approxifnatdy 
halfway betwet>n the North an_d South vaull and found the }ad~et of the 5team supply and 
connensate pipe to be damaged at U1at location as welt. On May 3, J.O 12 a tc~l hole wa~ dug ill the 
anc-h9r approxlmately 31 s· south o( the South vautt~ the steam pipe was found lo be in good · 
cor1dition and the condition of the condensate has yet to be dl?termincd. More test holes will l,e 
excavated to delecmine the extent of the parnage. 
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l2arnaqed Sj~an11)nderqr.o~md Ste.am Summa1yJ On March :rn11i Skanska contracted City Sc\Ner to 
camera the steam service pipe from U1e souU1 vault to the nor1h vault and from the south vault to 
furthest point south. The camera investigation found no apparent damage to the steam S<?1vice 
pipe. On April S1''the outer jacket of the steam was found to be damaged while attempting to 
repair the link seat assembly on lhe inside wall of the vault. The melted fiberglass jacket prompted 
Skanska to contact Perma-Pipe for a expet1 review of the pipe assembly and to provide an opinion a5 
the extent of the darnage. Perma-Pipe recommmded that Skanska excavate and expose steam pipe 
the north exterior wall of each vault in order to inspect the pipe jacket. The steam and condensate 
pipe Jacket was found to be damaged at both vault locations. Perma-Pipe 1hen recommended that 
further investigation was required to completely ascertain the extent of the damage pipe jacket 

Estimi;lted Coil Stimmaiy H1e cost to instaU the tempora,y boiler system. repair the steam ~ystcm 
expansion joints replace 70' of the jacketed steam pipe and 40' of condensate, and remove the 
temporary boiler system has a order of magnitude es1lmate of $490,000. lhc replace of the direct 
buried steam pipe system has a preliminary order of magnitude.estimate of $650,000. 

fu:.m~diiltion Work Sµmniai::y"' The remediation work start on May111i with the commencement-of 
the steam pipe system redesign. Vaull ventilation yvill also be reviev-Jed for lmprovt>ments. 11,e lead 
time of the pipe is S weeks after design approval. The installation of the pipe and repair work to the. 
disturbed areas will take approximately 20 weeks. 
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(Page 1 ct.:0.3) 

' ' 

June 6. 2012 

ALAN POPP 
MA P lv.!ECHANIC:\L CONfRACTORS INC 
2000 AUSTIN STREET 
l:viIDLAND l--4148642 

~ 
ZURICH 

" JOANNE COLLJCJ.=. ·· 
AMERISURE INSURANCE (CGL POLICY NO. CPP203729605) 
PO BOX ~3478 · 
DETROIT 1'.·[l 4-8232-5478 

Our Claim No.: 9260 L D 19~ 
Our Named Insured: Sk:nnskn USA Buildiug 
Claimnut(s): ~:lid~.:ticbigan ?viedi<:<\l Center (Midlnnd) - Enerm· Center 

. Loss Locntfon: Midtviichigat\ Medical Center, 4005 Orchard Drlve.1'.1idlnnd, MI 
Zurld1 Norn Amtoo. Your Additional Im:urc<l: Sknnllkn USA Building , 

Your Named Ias1.1red; M.A.P. l\.Jechanicnl Contrnctors Inc. (claim t\O. 1260126) 
Cl>lm1 

P.O. (lox 66965 
. 6~~6\ This letter will ser.10 to follow up 1>rcvious co11un11nicotions refoti11g to thi.s mntfor. We-,ue the 

Con:imereinl General Liability ("'CGL .. ) c.1tricr for SkanskA USA Bqilding. Ar; you are aware, 
Skan.sk., USA Butld.iug lillS been notified by 'M:idt..fic.higna Medical Center (lvudl.u1d) - Energy 

fax (866) 257-1205 Ceul¢c of ll ~lnun ref.nting to alleged dnnu,.ges/claims at. tbe nl;,Q,-e•reforenced los..o:. The intent of 
hllp"//www ZUlichnll.COII) this lettc:.r fa to ii.utile( llOtify YQU of the alleged claitlllljdru11J1ges tbnt nro I\ l'OSltlt of the V.'l\rk U1ttt 

· M.A.P. M~l111nical Contnctors lnc. perfum1ed at this toss foci1tlon. Please proiridc:, \1s wiU1 
con.6.nnatioti tlmt 1'.lA.P. M~l1nnicnl Cootritetors fnc. will {\gree to defend nnd i11dotlmify 
Skanskn USA Building for this mntter. 

In the Subc(lntraet Agreement (darecl June 2, 2008)'unocr Exhibit ·'E" Aiticle 18, lvL.\.P. 
1'·1echanica( Contractors Inc. agreed to defend a1td indemnify Sk11nsk11 USA ~uilding from and 
ngninsl any dn.tnngcs arising from U1e .r\greemeuL Further. 'M.A.P. Meclumical Conll'aetors lnc. 
agreed undc;r E.x-hibit "G" to name Sbtuska USA Buildiug as an ndditionnl imured (including 
'·Products rutd Com1,letod Op~rations .. ) on tl\e policies. Onr investigation hns revenfou Uiat most. 
if not ml, of tho aUeicd dnmnge$1claims being mode relllte to your work. Skanska USA l3liilding 
hereoy demnllds that M'..A.P: Meeh111tic;i( C'.ontracton: Inc, d¢fond. indet\ulify, 111id hold Skansk., 
USABuildi.11g.hanut~, 1nmruant to tlie i11dr!t1mi_ty provisions in the subcontract and as an 
ncldilioual irumred on nny nvallnble iusurnnce p,,ticies issued Lo M.A.P. Mechanical Conlr.iclors 
lite. by its insurance carrier(s). At this limo it is imperative thnl you tnlco luuuedi;.te action to gel 
iuvolvecl ih Otis claim ns we will be fo~'1-:ing ll.l ,)'O\lr company for a signifi.cau( contribution. We 
suggest thot you. if yon h.we not already done f:~\. inum~diately submil tliis loss to any nnd nil 
insurnnce cnrricrs :ind/or itisu11\llcc agencies lllnt need to be involved. As ntt i.nsuroo under your 
inmu·;u1cc policy. Skansbi USA Building is entilied to defetl!<C and imlemnily for any claiUls 
arising from your work at U1is loss l0vation. \\',:; request tbat you nnd/1.'r yo,1r potentially l\pplicible 
CGL carricr(s) nnd/or agent{s) contact us as sooll 1111 possible. 

The Aclditionnl Insured e1ulor:-;e111e1\IS and/or tl1e Certificates of Insurance C'COf) provided lo 
Skauskn USA Building do confinu that they were added as nn additional i1m1Ced to your above 
i,olicy. Tlie CO!s slate, U,at Skanska USA Building foe.is an Additiontii lw:urcd r¢lnting lo this 

-I 

t ' : 
........ ;:&-

, ...,, .,. .. } 
C. •• ""! ·.~ 

. . \'; 
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Projccl TI\e COis also advise that this coverage is ... on II primm:y aud m1n-co11tributon· basis.'' 
Please not~ that the Clalmnnt is also listed ou tl.1e CO!s as au Additional hisunxl. Tile.COls list 
Amerisurc Insurance (policy no. CPP203729605) as the respecth·c inlmrcr. A~ such. tllis l~U~ has 
beG11 sent dirt!ctly to Amerisure I.nai.irance 48 well. Skans!,;a USA Building Inc. hereby dcmaud~ . 
that Amerisnre lnsuran~ immediately agree Lo pro\'idc covc;r.age. dcfe11d. and indenmif'y Sk«nska 
USA Building. At this time it is imperative tl1at Ameri~ure ln$UL'ancc itnmediately cicknow[edge 
receipt of this demand and take immediate actit.'111 to get im·olved in this claim as Sk:mska USA 
Building is l0t\king for • .\.tnais\lfe Insurance l(l sati&fy its o~ligation., to Skanska USA Building 
Inc. as an iu.'>1.1rcd mtdcr your respective polic'ics. _ _ 

Tius letter is nlw being sent to All\erL«-t1re ln$11rnnc.o (polic:· number CU20372~002} a!i the 
excess,'tunbrella carrier listed ou the C¢rlificntes of [usurance, and dema1td is being ma.de to your 
company as well for additional insur¢d coverage for the bc:mefit of Sbmska USA Building ~c. · 
relating lo this m~tter. 

. . 
Further. the Certificates of u,s11rance !isl Saginaw Bay Underwril.et·s as the agcntiprnducer. and 
Uws this letter is being C~\pfocl lo Saginaw Bay Underwrit.ecs tis well wilh a request lhllL you 
immediately put anyfall 0U1er potentially a1iplicable CGL carricr(s) for M.A.P. l:vfoclm-uical 
Contractcirs Inc. on notice of Uus matter as ooon as possible for their handliug. 

·me Clai.numt in U1is matter lw: notified Sknm:ka USA B\lilding Inc. of allc;ged dc:fecuvdamages. 
Your earliost involvement in this matter would be apprecfaled by .ill parties involved. Please 
submit lo us a c<>p)' of nll pot¢11tinlly applicable policies that should npply and writton 
co11.finnation of your accepumce of this tcmlc.r. Th~ intent oftlus letter is to ng.iin put you on 
nolic¢ thnt tl1i.s situatio11 e.'clsts. We bnvo ¢\'cry intent.ion of pum1ing th.is ll\alter ;igoinst your 
company. Should you fail to prop&ly iuvosligate tltls matter and Skn.nska USA Building Inc. is 
forced to perfonu tho repairs andior resolVI'> Uio clnims. Skanska USA Building Inc. will seek 
reimbursement ~,f monies 1,aid lo cJ<)fend anc11or correct U1e damages as a resnll_ofyou.r wi,rk. 

We look .forward t.o l1earing from, you and tlumk );ou in advmce for your auticipatcd coopcr.ition 
as we work to resC1lve thu sl,ort of m1y legal nction against your compan}', 

&i.n~ly, 

Tony Gabriel 
Co11stn1cticm Defect Cl.aim$ Specialist 
Zuricb Atnoric.,n Insurance Company 
9:52-461-.5 065 

cc: Ru.~ Jolutsi)n 
Sk.aoska USA .B(tilding 
1633 Littleton Road 
Ptirsippauy NJ 070$4 

cc: Kathy Brewl 
AON Constn,ction -s~,:i= Group 
390 Nqrfu Broadway 
Jericho NY 11753 
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cc: Cen.giz l.v!u111cnoglu 
Skanska USA Building 
4030 Boy Scout Blvd 
Tampa FL 3.?-607 

cc: Saginaw Bay Underwriters 
Conuncrccnl Lines 
PO Box 1928 
S4giuaw MI 48605 
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9A Couch on Ins. § 129:17

Couch on Insurance Third Edition  | December 2019 Update
Steven Plitt, Daniel Maldonado, Joshua D. Rogers, and Jordan R. Plitt

Part VI. RISKS AND ACTIVITIES COVERED BY INSURANCE POLICY

Subpart B. RISKS COVERED UNDER LIABILITY AND RELATED INSURANCE

Subpart 3. OTHER LIABILITY AND RELATED INSURANCE COVERAGES

Chapter 129. Risks and Losses Specific to Commercial General Liability Policies

III. Exclusions Common to Commercial General Liability Policies

B. Business Risk Exclusions

§ 129:17. Generally

References
Coverage under a commercial general liability insurance policy is for tort liability for physical damages to others and not for
contractual liability of the insured for economic loss because the product or work is not that for which the damaged person

bargained. 1  Pursuant to this understanding, certain exclusions have been included within the standard commercial general
liability policy for the express purpose of excluding coverage for risks relating to the repair or replacement of the insured's faulty

work or products or defects in the insured's work or product itself. 2  These “business risk” exclusions, as they are commonly
called, are intended to provide coverage for tort liability, not for the contractual liability of the insured for loss which takes place

due to the fact that the product or completed work was not that for which the other party had bargained. 3

CUMULATIVE SUPPLEMENT

Cases:

Under North Carolina law, “authorized representative” exclusion of insured retailer's business insurance policy did not apply
to preclude coverage of losses resulting from embezzlement by owners of payroll services provider with which retailer had
a contract; exclusion stated that it did not apply to losses otherwise covered under the employee theft insuring clause of the
policy, and such clause applied to cover the embezzlement loss. Colony Tire Corporation v. Federal Insurance Company, 2016
WL 6683590 (E.D. N.C. 2016).

Under North Carolina law, “independent contractor” exclusion of insured retailer's business insurance policy did not apply
to preclude coverage of losses resulting from embezzlement by owners of payroll services provider with which retailer had
a contract; exclusion stated that it did not apply to losses caused by a contractual independent contractor, and owners of the
payroll services provider were contractual independent contractors. Colony Tire Corporation v. Federal Insurance Company,
2016 WL 6683590 (E.D. N.C. 2016).

[END OF SUPPLEMENT]

Westlaw. © 2019 Thomson Reuters. No Claim to Orig. U.S. Govt. Works.
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Footnotes
1 Bonded Concrete, Inc. v. Transcontinental Ins. Co., 12 A.D.3d 761, 762, 784 N.Y.S.2d 212, 213 (3d Dep't

2004); Jim Barna Log Systems Midwest, Inc. v. General Cas. Ins. Co. of Wisconsin, 791 N.E.2d 816, 823–
24 (Ind. Ct. App. 2003); Newark Ins. Co. v. Acupac Packaging, Inc., 328 N.J. Super. 385, 391, 746 A.2d
47, 50–51 (App. Div. 2000); Wisconsin Label Corp. v. Northbrook Property & Cas. Ins. Co., 2000 WI 26,
233 Wis. 2d 314, 607 N.W.2d 276, 283 (2000).
In Colorado, the risk that an owner might reject performance as inadequate is a business risk allocated by
the parties in a contract, and is insured by a performance bond, not general liability insurance intended to
provide coverage for injuries or damage resulting from accidents. United Fire & Cas. Co. v. Boulder Plaza
Residential, LLC, 633 F.3d 951 (10th Cir. 2011).
Claims based on negligent performance of commercial or professional services are ordinarily insured under
“errors and omissions” or malpractice policies; for this reason, commercial general liability (CGL) policies
typically exclude claims arising out of professional or other business services. Tri-Etch, Inc. v. Cincinnati
Ins Co., 909 N.E.2d 997 (Ind. 2009).
Trial court did not err in failing to reduce construction company's judgment against steel fabricator by $8
million it received under construction company's policy which, by its plain language, covered claims arising
out of negligent acts, errors, or omissions of design professionals for whom construction company was
legally responsible and excluded coverage for claims involving faulty or noncompliant workmanship in
“construction,” “manufacturing,” or “materials;” steel fabricator was not design professional, and claims
arising from defective welding were expressly excluded from coverage; nor did steel fabricator make
showing that construction company was legally responsible for work of design professional steel fabricator
retained, in airport construction project. LB Steel, LLC v. Carlo Steel Corporation, 2018 IL App (1st)
153501, 2018 WL 4691083 (Ill. App. Ct. 1st Dist. 2018).
Under California law, general liability insurance policies, such as a commercial general liability (CGL)
policy, are not designed to provide contractors and developers with coverage against claims that their work
is inferior or defective since the risk of replacing and repairing defective materials or poor workmanship has
generally been considered a commercial risk which is not passed on to the liability insurer; rather, liability
insurance coverage comes into play when the insured's defective materials or work cause injury to property
other than the insured's own work or products. Webcor Construction, LP v. Zurich American Insurance
Company, 372 F. Supp. 3d 1061 (N.D. Cal. 2019).
The purpose of a commercial general liability (CGL) policy is to protect the insured contractor from tort
liability, not to insulate it from its own faulty work; in contrast, a performance bond is intended to insure
the contractor against claims for the cost of repair or replacement of faulty work. Nationwide Mutual Fire
Insurance Company v. David Group, Inc., 2019 WL 2240382 (Ala. 2019).

2 Tolomeo v. Emanuelson, 2005 WL 1629900 (E.D. Wis. 2005); Grinnell Mut. Reinsurance Co. v. Lynne,
2004 ND 166, 686 N.W.2d 118, 124 (N.D. 2004).
Under Louisiana law, a shopping center owner's installation of tarps and use of adhesives on the roof
following a hurricane constituted “repairs,” for purposes of an insurance policy exclusion for losses caused
by faulty, defective, or inadequate repairs and materials used in the repair, despite the owner's contention
that the tarps were intended to protect the structure and mitigate damages. Cedar Ridge, LLC v. Landmark
American Ins. Co., 4 F. Supp. 3d 851 (E.D. La. 2014).
Under South Carolina law, an exclusion for “structural alterations, new construction and demolition
operations performed by or for [additional insured],” in “additional insured” endorsement of a commercial
general liability insurance policy of a condominium complex's property owners association, did not include
work done to the condominium complex in the process of converting it from an apartment to a condominium
complex, where the work was merely “cosmetic,” consisting of new light fixtures, new countertops, painting
where needed, new carpeting where needed, new faucets where needed, and grading and sealing the parking
lot. Auto-Owners Ins. Co. v. Madison at Park West Property Owners Ass'n, Inc., 834 F. Supp. 2d 437 (D.S.C.
2011).
Under West Virginia law, liability insurance policies are not designed to insure the work or workmanship
which the contractor or builder performs; they are not performance bonds or builders' risk policies.
Nationwide Property & Cas. v. Comer, 559 F. Supp. 2d 685 (S.D. W. Va. 2008).
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An exclusion in a commercial general liability policy for new residential work or products did not apply to
a masonry subcontractor's work on a mixed-use building identified in the contract as a university school and
faculty residence, despite the claim that the exclusion did not require that the new construction be exclusively
residential, where mixed-use buildings were not included in the exclusion's list of the types of buildings that
constituted residential property. Bovis Lend Lease LMB, Inc. v. Royal Surplus Lines Ins. Co., 27 A.D.3d
84, 806 N.Y.S.2d 53 (1st Dep't 2005).
Client's allegations that engineering company's completed construction work and labor on dam caused
property damage when the basin failed and a large amount of sediment was discharged onto lands of
downstream-property owners and state waters, and that engineering company failed to provide instructions
for permits, were within the definition of “your work” under liability policy's products completed operations
(PCO) coverage provision defining “your work” as “work or operations performed by you or on your behalf;
and materials, parts or equipment furnished in connection with such work or operations,” and including
warranties or representations or providing/failing to provide warnings or instructions with respect to such
work and materials. North Counties Engineering, Inc. v. State Farm General Insurance Company, 224 Cal.
App. 4th 902, 169 Cal. Rptr. 3d 726 (1st Dist. 2014), review denied, (June 11, 2014).
Business risk exclusions in subcontractor's commercial general liability (CGL) policy applicable to faulty
workmanship, damage to named insured's work, and damage to impaired property barred coverage for
general contractor's claim as an additional insured for reimbursement for cost to repair subcontractor's faulty
workmanship; policy contemplated possibility of qualifying an additional insured as a named insured, and
limiting the exclusions to only that work performed by subcontractor would permit general contractor more
coverage as an additional insured than that granted to subcontractor as policyholder and would effectively
require insurer to financially guarantee subcontractor's work. Auto Owners Ins. Co. v. Gay Const. Co., 332
Ga. App. 757, 774 S.E.2d 798 (2015), cert. denied, (Oct. 5, 2015).
Coverage for insured beverage bottler's loss from destruction of almost 2 million bottles due to failure to pass
quality control tests for sealing was barred by exclusion for “faulty workmanship, material, construction or
design, from any cause”; the exclusion applied whether problem was faulty material due to change in bottle
cap liners as they aged, faulty workmanship due to failure to apply the correct torque, or faulty design due
to failure to take into account changes to the liners as they aged. H.P. Hood LLC v. Allianz Global Risks
U.S. Ins. Co., 88 Mass. App. Ct. 613, 39 N.E.3d 769 (2015), review denied, 44 N.E.3d 862 (Mass. 2016).
Insurer was not relieved of its duty to defend insured under the “your work” exclusion in commercial general
liability (CGL) insurance policy, which provided that policy did not cover property damage to a particular
part of any property that had to be restored, repaired or replaced because “your work” was incorrectly
performed on it; the gentry was damaged while be moved to truck bed, and an accident occurring during the
movement of property did not constitute work incorrectly performed on the property, for the purpose of the
exclusion. Mid-Continent Cas. Co. v. Advantage Medical Electronics, LLC, 2015 WL 6828722 (Ala. 2015).
Coverage for insured beverage bottler's loss from destruction of almost 2 million bottles due to failure to pass
quality control tests for sealing was barred by exclusion for “faulty workmanship, material, construction or
design, from any cause”; the exclusion applied whether problem was faulty material due to change in bottle
cap liners as they aged, faulty workmanship due to failure to apply the correct torque, or faulty design due
to failure to take into account changes to the liners as they aged. H.P. Hood LLC v. Allianz Global Risks
U.S. Ins. Co., 88 Mass. App. Ct. 613, 39 N.E.3d 769 (2015), review denied, 44 N.E.3d 862 (Mass. 2016).
Ensuing loss provision of beverage bottler's all-risk policy did not limit defective workmanship exclusion
so that it applied only to bottle caps themselves and not to loss of product inside bottles due to failure to
pass quality control tests for sealing; loss of almost 2 million bottles was directly caused by, and completely
bound up in, increased risk of future spoilage indicated by secure seal testing, and the losses of bottle caps
and beverage were not separable. H.P. Hood LLC v. Allianz Global Risks U.S. Ins. Co., 88 Mass. App. Ct.
613, 39 N.E.3d 769 (2015), review denied, 44 N.E.3d 862 (Mass. 2016).

3 Grinnell Mut. Reinsurance Co. v. Lynne, 2004 ND 166, 686 N.W.2d 118, 124 (N.D. 2004).
Under Montana law, an “intended use” exclusion of a commercial general liability (CGL) policy issued to
a contractor did not necessarily apply to an accident that occurred when a worker on a construction site fell
through grating prior to the installation of saddle clips which were necessary to safely secure the grating, and
thus, the insurer had a duty to defend the contractor in the underlying lawsuit; the project vendor supplied
both the grating and the clips that were intended to secure it, the uninstalled clips had not yet been put to

9A Couch on Ins § 129:17
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their intended use, and it was not absolutely clear that the grating had been put to such use. Ames Const.,
Inc. v. Maxum Indem. Co., 445 Fed. Appx. 971 (9th Cir. 2011).
Under New Jersey law, a “business-risk exclusions” barred a flooring contractor, which was an additional
insured under a subcontractor's liability policy, from coverage for alleged “property damage” to “that
particular part” of property which [subcontractor] was then “performing operations” upon, and/or which
“must be restored, repaired, or replaced” because [the subcontractor's] work was “incorrectly performed
on it”; two exclusions related to property damage arising out of the subcontractor's work but occurring
before the subcontractor had completed its work while the third exclusion barred coverage for damage to the
impaired property or property that had not been physically injured, including loss-of-use and delay damage
without regard to when that damage occurred. Travelers Cas. and Surety Co. v. Dormitory Authority State
of N.Y., 732 F. Supp. 2d 347 (S.D. N.Y. 2010).
The purpose of the business risk exclusions in comprehensive general liability (CGL) policies is to allocate
the risk between the insured and insurer as it relates to damages arising out of the insured's business.
Bituminous Cas. Corp. v. Kenway Contracting, Inc., 240 S.W.3d 633 (Ky. 2007), as modified (Dec. 21,
2007) and as modified on denial of reh'g (Jan. 24, 2008).
Injuries alleged in underlying action against insured drug manufacturer, including a nation “awash in
opioids,” a nationwide opioid-induced public health epidemic, a resurgence in heroin use, and increased
public health care costs imposed by long-term opioid use, abuse, and addiction, did not constitute “bodily
injury caused by an accident” within meaning of manufacturer's commercial general liability insurance
policies, but rather, fell within commercial general liability CGL insurance policies' products exclusions,
which excluded coverage for bodily injury “arising out of” or which “results from” manufacturer's products
and warranties or representations regarding those products; exclusion applied to “any goods or products”
manufactured or sold by manufacturer, and was not limited to defective products. Traveler's Property
Casualty Company of America v. Actavis, Inc., 16 Cal. App. 5th 1026, 225 Cal. Rptr. 3d 5 (4th Dist. 2017),
review granted, see cal. rules of court 8.1105 and 8.1115, 229 Cal. Rptr. 3d 2, 410 P.3d 1221 (Cal. 2018).

End of Document © 2020 Thomson Reuters. No claim to original U.S. Government
Works.
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NOTICE: THIS OPINION HAS NOT BEEN RELEASED
FOR PUBLICATION IN THE PERMANENT LAW
REPORTS. UNTIL RELEASED, IT IS SUBJECT TO
REVISION OR WITHDRAWAL.

Appellate Court of Illinois, First District,
THIRD DIVISION.

CERTAIN UNDERWRITERS AT
LLOYD'S LONDON, Subscribing
to Certificate No. RTS000275-4,

Plaintiff-Appellee and Cross-Appellant,
v.

METROPOLITAN BUILDERS, INC.;
and AIG Property Casualty Company, as

Subrogee of 1903 Schiller, LLC, Defendants
(Metropolitan Builders, Inc., Defendant-

Appellant and Cross-Appellee).

No. 1-19-0517
|

December 18, 2019

Synopsis
Background: Commercial general liability (CGL) insurer
of general contractor of construction project in which wall
of building collapsed brought action seeking declaratory
judgment that it owed no duty to defend general contractor
against action brought by insurer of building owner alleging
warranty and contract claims, as well as various tort claims,
against general contractor, after insurer paid owner over
$1,802,479.88 for expenses arising from collapse. The Circuit
Court, Cook County, Franklin U. Valderrama, J., granted
summary judgment for insurer of general contractor. General
contractor appealed, and insurer of general contractor cross-
appealed.

Holdings: The Appellate Court, Ellis, J., held that:

[1] cross-appeal of insurer of general contractor was
improper;

[2] collapse of wall was not “occurrence” within meaning of
CGL policy;

[3] collapse of wall did not constitute “property damage”
within meaning of CGL policy; and

[4] allegations of damage to building owner's personal
property alleged “property damage” caused by an
“occurrence” within meaning of CGL policy.

Reversed and remanded.

West Headnotes (23)

[1] Appeal and Error
Prevailing parties

30 Appeal and Error
30IV Right of Review
30IV(A) Persons Entitled
30k151 Parties or Persons Injured or Aggrieved
30k151(5) Prevailing parties
A party granted summary judgment may not
appeal that order.

[2] Appeal and Error
Prevailing parties

30 Appeal and Error
30IV Right of Review
30IV(A) Persons Entitled
30k151 Parties or Persons Injured or Aggrieved
30k151(5) Prevailing parties
The forum of courts of appeal should not be
afforded to successful parties who may not agree
with the reasons, conclusion or findings below.

[3] Declaratory Judgment
Appeal and Error

118A Declaratory Judgment
118AIII Proceedings
118AIII(H) Appeal and Error
118Ak392 Appeal and Error
118Ak392.1 In general
Cross-appeal of insurer of general contractor
following trial court's grant of summary
judgment for insurer in action seeking
declaratory judgment that it had no duty to
defend general contractor in litigation involving
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collapse of wall during construction project
was improper, even though court ruled against
insurer on its claim that underlying complaint did
not allege “property damage” within meaning
of commercial general liability (CGL) policy,
where court granted summary judgment for
insurer on its other argument that underlying
complaint did not allege an “occurrence” within
meaning of policy.

[4] Appeal and Error
Verdict, Findings, Sufficiency of Evidence,

and Judgment
30 Appeal and Error
30XVI Review
30XVI(H) Theory and Grounds of Decision
Below and on Review
30k4065 Particular Orders or Rulings Below,
Theory and Grounds Supporting
30k4072 Verdict, Findings, Sufficiency of
Evidence, and Judgment
30k4072(1) In general
Appellate Court may affirm the judgment of the
trial court on any basis in the record, regardless
of whether it was the trial court's stated reason.

[5] Insurance
Pleadings

217 Insurance
217XXIII Duty to Defend
217k2912 Determination of Duty
217k2914 Pleadings
Generally, in determining an insurer's duty to
defend an insured in an underlying suit, the
court compares the allegations in the underlying
complaint against the relevant policy language.

[6] Insurance
Pleadings

217 Insurance
217XXIII Duty to Defend
217k2912 Determination of Duty
217k2914 Pleadings
An insurer has a duty to defend its insured
in an underlying complaint if the underlying
complaint alleges facts within or potentially

within policy coverage; this duty arises even
if the allegations are groundless, false, or
fraudulent.

[7] Insurance
Pleadings

217 Insurance
217XXIII Duty to Defend
217k2912 Determination of Duty
217k2914 Pleadings
Court liberally construes an underlying
complaint and policy in favor of the insured in
determining insurer's duty to defend.

[8] Insurance
Pleadings

217 Insurance
217XXIII Duty to Defend
217k2912 Determination of Duty
217k2914 Pleadings
The question of policy coverage, used to
determine whether an insurer has a duty to
defend its insured in an underlying complaint,
should not hinge on the draftsmanship skills or
whims of the plaintiff in the underlying action.

[9] Insurance
Pleadings

217 Insurance
217XXIII Duty to Defend
217k2912 Determination of Duty
217k2914 Pleadings
The threshold an underlying complaint must
meet to trigger insurer's duty to defend its insured
is low; insurer must defend an action unless it is
clear from the face of the underlying complaint
that the allegations fail to state facts which bring
the case within, or potentially within, the policy's
coverage.

[10] Principal and Surety
Building Contracts

Principal and Surety
Extent of liability
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Principal and Surety
Rights of action against surety

309 Principal and Surety
309II Nature and Extent of Liability of Surety
309k80 Performance of Contract by Principal
309k82 Building Contracts
309k82(1) In general
309 Principal and Surety
309II Nature and Extent of Liability of Surety
309k80 Performance of Contract by Principal
309k82 Building Contracts
309k82(2) Extent of liability
309 Principal and Surety
309IV Remedies of Creditors
309k136 Rights of action against surety
When a surety has guaranteed to a property
owner the performance of a contractor's
contractual obligations on a construction project
through issuance of performance bond, if the
contractor fails to complete the project or
performs in a substandard manner, the property
owner can sue or demand performance directly
from the surety, either by requiring the surety
to complete the work in a timely and acceptable
manner or by making the surety pay any excess
costs incurred by the property owner to complete
the work itself.

[11] Principal and Surety
Indemnity or reimbursement

309 Principal and Surety
309V Rights and Remedies of Surety
309V(B) As to Principal
309k181 Rights of Surety After Payment or
Satisfaction by Him of Debt or Liability
309k185 Indemnity or reimbursement
If a property owner to whom surety has issued
performance bond guaranteeing the performance
of a contractor's contractual obligations on
a construction project demands performance
directly from surety as result of defective
construction work, and if the surety is made to
pay or perform on the performance bond, the
surety can then sue the contractor for recovery
for defective work.

[12] Principal and Surety
Building Contracts

Principal and Surety
Indemnity or reimbursement

309 Principal and Surety
309II Nature and Extent of Liability of Surety
309k80 Performance of Contract by Principal
309k82 Building Contracts
309k82(1) In general
309 Principal and Surety
309V Rights and Remedies of Surety
309V(B) As to Principal
309k181 Rights of Surety After Payment or
Satisfaction by Him of Debt or Liability
309k185 Indemnity or reimbursement
The surety on a performance bond guaranteeing
to a property owner the performance of
a contractor's contractual obligations on a
construction project is not an insurer of the
contractor in the classic sense; it guarantees the
contractor's performance to the property owner,
but it can turn around and seek recovery against
that contractor for any moneys it was forced to
pay due to the contractor's breach of contract.

[13] Insurance
Liability Insurance

217 Insurance
217XXX Recovery of Payments by Insurer
217k3501 Reimbursement of Payments
217k3506 Liability Insurance
217k3506(1) In general
A commercial general liability (CGL) insurer
cannot sue an insured contractor to recoup
money it paid on its behalf.

[14] Insurance
Risks and Losses

Insurance
Bodily injury

Insurance
Property damage

217 Insurance
217XVII Coverage--Liability Insurance
217XVII(A) In General
217k2273 Risks and Losses
217k2274 In general
217 Insurance
217XVII Coverage--Liability Insurance
217XVII(A) In General

Certain Underwriters at Lloyd’s London v Metro Builders, Inc., 2019 WL 6893267 (Ill App Ct, December 18, 2019) 

069b

R
EC

EIV
ED

 by M
SC

 2/14/2020 12:29:43 PM

http://www.westlaw.com/Browse/Home/KeyNumber/309/View.html?docGuid=Ic77f8b3021ea11ea9076f88ee0fd553a&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/309k136/View.html?docGuid=Ic77f8b3021ea11ea9076f88ee0fd553a&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/309/View.html?docGuid=Ic77f8b3021ea11ea9076f88ee0fd553a&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/309II/View.html?docGuid=Ic77f8b3021ea11ea9076f88ee0fd553a&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/309k80/View.html?docGuid=Ic77f8b3021ea11ea9076f88ee0fd553a&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/309k82/View.html?docGuid=Ic77f8b3021ea11ea9076f88ee0fd553a&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/309k82(1)/View.html?docGuid=Ic77f8b3021ea11ea9076f88ee0fd553a&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/309/View.html?docGuid=Ic77f8b3021ea11ea9076f88ee0fd553a&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/309II/View.html?docGuid=Ic77f8b3021ea11ea9076f88ee0fd553a&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/309k80/View.html?docGuid=Ic77f8b3021ea11ea9076f88ee0fd553a&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/309k82/View.html?docGuid=Ic77f8b3021ea11ea9076f88ee0fd553a&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/309k82(2)/View.html?docGuid=Ic77f8b3021ea11ea9076f88ee0fd553a&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/309/View.html?docGuid=Ic77f8b3021ea11ea9076f88ee0fd553a&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/309IV/View.html?docGuid=Ic77f8b3021ea11ea9076f88ee0fd553a&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/309k136/View.html?docGuid=Ic77f8b3021ea11ea9076f88ee0fd553a&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/309/View.html?docGuid=Ic77f8b3021ea11ea9076f88ee0fd553a&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/309k185/View.html?docGuid=Ic77f8b3021ea11ea9076f88ee0fd553a&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/309/View.html?docGuid=Ic77f8b3021ea11ea9076f88ee0fd553a&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/309V/View.html?docGuid=Ic77f8b3021ea11ea9076f88ee0fd553a&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/309V(B)/View.html?docGuid=Ic77f8b3021ea11ea9076f88ee0fd553a&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/309k181/View.html?docGuid=Ic77f8b3021ea11ea9076f88ee0fd553a&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/309k185/View.html?docGuid=Ic77f8b3021ea11ea9076f88ee0fd553a&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/309/View.html?docGuid=Ic77f8b3021ea11ea9076f88ee0fd553a&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/309k82/View.html?docGuid=Ic77f8b3021ea11ea9076f88ee0fd553a&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/309/View.html?docGuid=Ic77f8b3021ea11ea9076f88ee0fd553a&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/309k185/View.html?docGuid=Ic77f8b3021ea11ea9076f88ee0fd553a&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/309/View.html?docGuid=Ic77f8b3021ea11ea9076f88ee0fd553a&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/309II/View.html?docGuid=Ic77f8b3021ea11ea9076f88ee0fd553a&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/309k80/View.html?docGuid=Ic77f8b3021ea11ea9076f88ee0fd553a&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/309k82/View.html?docGuid=Ic77f8b3021ea11ea9076f88ee0fd553a&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/309k82(1)/View.html?docGuid=Ic77f8b3021ea11ea9076f88ee0fd553a&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/309/View.html?docGuid=Ic77f8b3021ea11ea9076f88ee0fd553a&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/309V/View.html?docGuid=Ic77f8b3021ea11ea9076f88ee0fd553a&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/309V(B)/View.html?docGuid=Ic77f8b3021ea11ea9076f88ee0fd553a&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/309k181/View.html?docGuid=Ic77f8b3021ea11ea9076f88ee0fd553a&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/309k185/View.html?docGuid=Ic77f8b3021ea11ea9076f88ee0fd553a&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/217/View.html?docGuid=Ic77f8b3021ea11ea9076f88ee0fd553a&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/217k3506/View.html?docGuid=Ic77f8b3021ea11ea9076f88ee0fd553a&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/217/View.html?docGuid=Ic77f8b3021ea11ea9076f88ee0fd553a&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/217XXX/View.html?docGuid=Ic77f8b3021ea11ea9076f88ee0fd553a&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/217k3501/View.html?docGuid=Ic77f8b3021ea11ea9076f88ee0fd553a&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/217k3506/View.html?docGuid=Ic77f8b3021ea11ea9076f88ee0fd553a&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/217k3506(1)/View.html?docGuid=Ic77f8b3021ea11ea9076f88ee0fd553a&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/217/View.html?docGuid=Ic77f8b3021ea11ea9076f88ee0fd553a&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/217k2273/View.html?docGuid=Ic77f8b3021ea11ea9076f88ee0fd553a&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/217/View.html?docGuid=Ic77f8b3021ea11ea9076f88ee0fd553a&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/217k2276/View.html?docGuid=Ic77f8b3021ea11ea9076f88ee0fd553a&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/217/View.html?docGuid=Ic77f8b3021ea11ea9076f88ee0fd553a&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/217k2277/View.html?docGuid=Ic77f8b3021ea11ea9076f88ee0fd553a&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/217/View.html?docGuid=Ic77f8b3021ea11ea9076f88ee0fd553a&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/217XVII/View.html?docGuid=Ic77f8b3021ea11ea9076f88ee0fd553a&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/217XVII(A)/View.html?docGuid=Ic77f8b3021ea11ea9076f88ee0fd553a&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/217k2273/View.html?docGuid=Ic77f8b3021ea11ea9076f88ee0fd553a&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/217k2274/View.html?docGuid=Ic77f8b3021ea11ea9076f88ee0fd553a&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/217/View.html?docGuid=Ic77f8b3021ea11ea9076f88ee0fd553a&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/217XVII/View.html?docGuid=Ic77f8b3021ea11ea9076f88ee0fd553a&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/217XVII(A)/View.html?docGuid=Ic77f8b3021ea11ea9076f88ee0fd553a&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


Certain Underwriters at Lloyd's London v. Metropolitan Builders, Inc., --- N.E.3d ---- (2019)
2019 IL App (1st) 190517, 2019 WL 6893267

 © 2020 Thomson Reuters. No claim to original U.S. Government Works. 4

217k2273 Risks and Losses
217k2276 Bodily injury
217 Insurance
217XVII Coverage--Liability Insurance
217XVII(A) In General
217k2273 Risks and Losses
217k2277 Property damage
A commercial general liability (CGL) insurer
does not guarantee the contractual performance
of work; instead, a CGL policy protects the
insured from liability for injury or damage to the
persons or property of others.

[15] Insurance
Insured's liability for damages

Insurance
Property damage

217 Insurance
217XVII Coverage--Liability Insurance
217XVII(A) In General
217k2267 Insurer's Duty to Indemnify in General
217k2269 Insured's liability for damages
217 Insurance
217XVII Coverage--Liability Insurance
217XVII(A) In General
217k2273 Risks and Losses
217k2277 Property damage
A commercial general liability (CGL) policy
covers tort liability for damage to other property,
not insured's contractual liability for economic
loss.

[16] Insurance
Accident, occurrence, or event

Insurance
Accident, occurrence or event

217 Insurance
217XV Coverage--in General
217k2096 Risks Covered and Exclusions
217k2101 Accident, occurrence, or event
217 Insurance
217XVII Coverage--Liability Insurance
217XVII(A) In General
217k2273 Risks and Losses
217k2275 Accident, occurrence or event
When determining insurance coverage, in the
absence of a policy definition, the term
“accident” is typically interpreted to mean an

unforeseen occurrence, usually of an untoward or
disastrous character or an undesigned, sudden, or
unexpected event of an inflictive or unfortunate
character.

[17] Insurance
Accident, occurrence or event

217 Insurance
217XVII Coverage--Liability Insurance
217XVII(A) In General
217k2273 Risks and Losses
217k2275 Accident, occurrence or event
A commercial general liability (CGL) policy
does not cover an accident of faulty
workmanship but rather faulty workmanship
which causes an accident.

[18] Insurance
Accident, occurrence or event

217 Insurance
217XVII Coverage--Liability Insurance
217XVII(A) In General
217k2273 Risks and Losses
217k2275 Accident, occurrence or event
There is no “occurrence” to trigger coverage
under a commercial general liability (CGL)
policy when a subcontractor's defective
workmanship necessitates removing and
repairing work; rather, the mere repair or
replacement of a contractor's poor work product
is considered to be the natural and ordinary
consequences of faulty workmanship.

[19] Insurance
Accident, occurrence or event

217 Insurance
217XVII Coverage--Liability Insurance
217XVII(A) In General
217k2273 Risks and Losses
217k2275 Accident, occurrence or event
Collapse of wall during construction project was
not “occurrence” within meaning of commercial
general liability (CGL) policy between insurer
and general contractor, and thus did not trigger
a duty of insurer to defend general contractor
against underlying complaint brought by insurer

Certain Underwriters at Lloyd’s London v Metro Builders, Inc., 2019 WL 6893267 (Ill App Ct, December 18, 2019) 
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of building owner involving collapse, where
contractor's allegedly faulty workmanship led to
collapse.

[20] Insurance
Property damage

217 Insurance
217XVII Coverage--Liability Insurance
217XVII(A) In General
217k2273 Risks and Losses
217k2277 Property damage
Collapse of wall during construction project
did not constitute “property damage” within
meaning of commercial general liability (CGL)
policy between insurer and general contractor,
and thus did not trigger a duty of insurer to
defend general contractor against underlying
complaint brought by insurer of building owner
involving collapse, where damages suffered by
building owner involved only economic loss.

[21] Insurance
Accident, occurrence or event

217 Insurance
217XVII Coverage--Liability Insurance
217XVII(A) In General
217k2273 Risks and Losses
217k2275 Accident, occurrence or event
When a construction defect results in damage
to something other than the project itself, the
damages are deemed to have been the result
of an “accident” and thus the defect constitutes
an “occurrence” under a commercial general
liability (CGL) policy.

[22] Insurance
Accident, occurrence or event

Insurance
Property damage

217 Insurance
217XVII Coverage--Liability Insurance
217XVII(A) In General
217k2273 Risks and Losses
217k2275 Accident, occurrence or event
217 Insurance
217XVII Coverage--Liability Insurance

217XVII(A) In General
217k2273 Risks and Losses
217k2277 Property damage
Allegations of damage to building owner's
personal property in underlying complaint
brought against general contractor of
construction project that resulted in collapse
of wall alleged “property damage” caused by
an “occurrence” within meaning of commercial
general liability (CGL) policy between insurer
and general contractor, and thus allegations
triggered insurer's duty to defend contractor,
even though allegations were vague, where
allegations involved damage to something other
than construction project itself.

[23] Insurance
Several Grounds or Causes of Action

217 Insurance
217XXIII Duty to Defend
217k2920 Scope of Duty
217k2922 Several Grounds or Causes of Action
217k2922(1) In general
If an insured is entitled to a defense of any
portion of an underlying complaint, the insured
is entitled to a defense of that entire lawsuit.

Appeal from the Circuit Court of Cook County, 18 CH 1180,
Honorable Franklin U. Valderrama, Judge Presiding

Attorneys and Law Firms

David E. Schroeder, of Tribler Orpett & Meyer, P.C., of
Chicago, for appellant.

Neal R. Novak and Karen Andersen Moran, of Novak Law
Offices, of Chicago, for appellee.

OPINION

PRESIDING JUSTICE ELLIS delivered the judgment of the
court, with opinion.

*1  ¶ 1 Metropolitan Builders, Inc. (Metropolitan), appeals
the circuit court's order finding that Certain Underwriters at
Lloyd's London, Subscribing to Certificate No. RTS000275-4
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(Lloyd's), did not have a duty to defend Metropolitan in an
underlying case. In its order granting summary judgment to
Lloyd's, the court found that the complaint in the underlying
case alleged “property damage” but did not allege an
“occurrence” within the meaning of the insurance policy.

¶ 2 We hold that the underlying complaint alleged both
an “occurrence” and “property damage” under the policy.
Metropolitan was thus entitled to a defense from Lloyd's of
the underlying lawsuit. We reverse the trial court's judgment
and remand for further proceedings.

¶ 3 BACKGROUND

¶ 4 A. General Facts

¶ 5 Metropolitan was hired as the general contractor for
a construction job on property in Chicago. During the
construction, a wall adjoining two structures collapsed. The
amount of structural damage ultimately led the City of
Chicago (the City) to declare the structures unsafe and
demolish them.

¶ 6 The owner of the building turned to its insurer, AIG
Property Casualty Company (AIG), for indemnification and
reimbursement for the damages it suffered. AIG paid the
owner “a sum of over $1,802,479.88 for repairs, demolition,
construction, and other associated expenses arising from” the
collapse.

¶ 7 AIG then invoked its rights of subrogation and filed
suit against Metropolitan, the general contractor on the
construction job (the Underlying Case). We draw our more
detailed facts below from AIG's complaint in that action (the
Underlying Complaint).

¶ 8 B. The Underlying Complaint

¶ 9 Metropolitan was hired as the general contractor for
“construction, renovation, demolition, and/or other related
activities” at contiguous properties on the 1900 block of West
Schiller Street in Chicago—the 1907 Property, 1909 Property,
and 1911 Property (collectively, the Properties).

¶ 10 As of October 2016, Metropolitan had obtained a permit
from the City to perform construction activity to convert the

1909 and 1911 Properties into single-family dwellings. But
as of that time, the City had not given Metropolitan a permit
to perform construction activity of any kind on the 1907
Property.

¶ 11 In October 2016, the structures on the 1907 Property
and 1909 Property collapsed. We do not know a great
deal about how this collapse occurred. The allegations are
that Metropolitan had “constructed a new wooden framing
building and removed portions of the stairway within [the
1907 Property], without the authorization of a permit, in
addition to altering the structural integrity and lower level
supports of [the 1907 and 1909 Properties].”

¶ 12 In any event, the entire existing structures at the
1907 and 1909 Properties collapsed. The collapse caused
significant damage to the Properties, “including in areas
where [Metropolitan] was not conducting work.” The existing
structures on the Properties were later deemed unsafe and
demolished by the City.

*2  ¶ 13 The Underlying Complaint alleged warranty and
contract claims, as well as various tort claims, against
Metropolitan. The various tort claims each alleged that, “[a]s a
result of the aforementioned negligence, [the property owner]
suffered losses including, but not limited to, damage to [its]
real and personal property.”

¶ 14 C. The Declaratory Judgment Action Before This Court

¶ 15 Metropolitan tendered defense of the Underlying Case
to its insurer, Lloyd's. Lloyd's denied coverage and filed
this declaratory judgment action, seeking a declaration that
it owed no duty to defend Metropolitan. In its motion
for summary judgment, Lloyd's argued that, while its
insurance policy with Metropolitan required Lloyd's to defend
Metropolitan for claims of liability resulting from “property
damage” caused by an “occurrence,” the allegations of the
Underlying Complaint alleged neither “property damage” nor
an “occurrence.”

¶ 16 The trial court disagreed in part with Lloyd's, ruling
that the Underlying Complaint adequately alleged “property
damage.” But the court agreed that the Underlying Complaint
failed to allege an “occurrence” as defined by the insurance
policy and thus entered summary judgment in favor of
Lloyd's.
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¶ 17 Metropolitan appeals, claiming that summary judgment
for Lloyd's was inappropriate, as the Underlying Complaint
alleged an “occurrence” as well as “property damage.”
Lloyd's not only urges affirmance on the basis that the trial
court's ruling on the definition of “occurrence” was correct,
but it also has cross-appealed as a backstop, arguing that
summary judgment could be affirmed for the additional
reason (contrary to the trial court's ruling) that the Underlying
Complaint did not allege “property damage,” either.

¶ 18 JURISDICTION

¶ 19 Our mention of the cross-appeal filed by Lloyd's leads
us to a jurisdictional matter that we have an independent duty
to address, even if the parties do not. See Lakeshore Center
Holdings, LLC v. LHC Loan, LLC, 2019 IL App (1st) 180576,
¶ 9.

[1] ¶ 20 Lloyd's cross-appeals from the trial court's ruling
that the Underlying Complaint alleged “property damage.”
That cross-appeal is improper, because Lloyd's received all
the relief it sought below—a grant of summary judgment in its
favor. A party granted summary judgment may not appeal that
order. Chicago Tribune v. College of Du Page, 2017 IL App
(2d) 160274, ¶ 28, 414 Ill.Dec. 59, 79 N.E.3d 694 (“Where
the circuit court grants summary judgment in favor of a party,
that party cannot file a cross-appeal to seek relief from the
summary judgment order.”).

¶ 21 We understand that Lloyd's is cross-appealing out an
abundance of caution, a belt-and-suspenders approach. In
the event we disagreed with the trial court's stated reason
for finding no duty to defend—the lack of any allegation
of an “occurrence”—Lloyd's would have us affirm on the
secondary ground that no “property damage” was alleged,
even though the trial court ruled otherwise on that question.

[2]  [3] ¶ 22 Still, the avenue of a cross-appeal is improper.
“ ‘It is fundamental that the forum of courts of appeal should
not be afforded to successful parties who may not agree
with the reasons, conclusion or findings below.’ ” Material
Service Corp. v. Department of Revenue, 98 Ill. 2d 382, 386,
75 Ill.Dec. 219, 457 N.E.2d 9 (1983) (quoting Illinois Bell
Telephone Co. v. Illinois Commerce Commission, 414 Ill. 275,
282–83, 111 N.E.2d 329 (1953)). We must dismiss the cross-
appeal.

*3  [4] ¶ 23 But this is a pyrrhic defeat only, as Lloyd's
remains free to argue that the trial court's order should be
affirmed based on the definition of “property damage” as well
as “occurrence.” We may affirm the judgment of the trial court
on any basis in the record, regardless of whether it was the trial
court's stated reason. Material Service Corp., 98 Ill. 2d at 387,
75 Ill.Dec. 219, 457 N.E.2d 9. Indeed, that's precisely why
a cross-appeal is both improper and unnecessary—because
the appellee may raise this additional basis for affirmance
on direct appeal. Id.; Chicago Tribune, 2017 IL App (2d)
160274, ¶ 28, 414 Ill.Dec. 59, 79 N.E.3d 694.

¶ 24 So the cross-appeal is dismissed, but we will consider
the arguments of Lloyd's regarding the definition of “property
damage” as an additional basis for affirmance, if necessary.

¶ 25 ANALYSIS

¶ 26 Summary judgment is appropriate when “the pleadings,
depositions, and admissions on file, together with the
affidavits, if any, show that there is no genuine issue as to
any material fact and that the moving party is entitled to a
judgment as a matter of law.” 735 ILCS 5/2-1005(c) (West
2018). We review an order granting summary judgment de
novo. Milwaukee Mutual Insurance Co. v. J.P. Larsen, Inc.,
2011 IL App (1st) 101316, ¶ 7, 353 Ill.Dec. 662, 956 N.E.2d
524.

[5]  [6] ¶ 27 Generally, in determining an insurer's duty
to defend an insured in an underlying suit, we compare the
allegations in the underlying complaint against the relevant
policy language. Pekin Insurance Co. v. Centex Homes, 2017
IL App (1st) 153601, ¶ 34, 411 Ill.Dec. 143, 72 N.E.3d
831. An insurer has a duty to defend “[i]f the underlying
complaints allege facts within or potentially within policy
coverage.” (Emphasis in original.) United States Fidelity &
Guaranty Co. v. Wilkin Insulation Co., 144 Ill. 2d 64, 73, 161
Ill.Dec. 280, 578 N.E.2d 926 (1991). This duty arises “even
if the allegations are groundless, false, or fraudulent.” Id.

[7]  [8]  [9] ¶ 28 We liberally construe the underlying
complaint and policy in favor of the insured. Id. at 74, 161
Ill.Dec. 280, 578 N.E.2d 926. “ ‘The question of coverage
should not hinge on the draftsmanship skills or whims of
the plaintiff in the underlying action.’ ” Illinois Emcasco
Insurance Co. v. Northwestern National Casualty Co., 337 Ill.
App. 3d 356, 361, 271 Ill.Dec. 711, 785 N.E.2d 905 (2003)
(quoting International Insurance Co. v. Rollprint Packaging
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Products, Inc., 312 Ill. App. 3d 998, 1007, 245 Ill.Dec.
598, 728 N.E.2d 680 (2000)). The threshold an underlying
complaint must meet to trigger the duty to defend is low.
State Farm Fire & Casualty Co. v. Tillerson, 334 Ill. App. 3d
404, 408, 268 Ill.Dec. 63, 777 N.E.2d 986 (2002); Bituminous
Casualty Corp. v. Gust K. Newberg Construction Co., 218
Ill. App. 3d 956, 960, 161 Ill.Dec. 357, 578 N.E.2d 1003
(1991) (“minimal”). An insurer must defend an action “unless
it is clear from the face of the underlying complaints that
the allegations fail to state facts which bring the case within,
or potentially within, the policy's coverage.” (Emphasis in
original.) Wilkin, 144 Ill. 2d at 73, 161 Ill.Dec. 280, 578
N.E.2d 926.

¶ 29 We must decide both whether the Underlying Complaint
alleged “property damage” within the meaning of the policy,
and whether the Underlying Complaint properly alleged that
this property damage was caused by an “occurrence” as
defined by the policy. If the answer to both of those questions
is yes, Metropolitan is entitled to a defense under the policy.
If either answer is no, Metropolitan is not, and summary
judgment was properly entered in favor of Lloyd's.

¶ 30 I

¶ 31 Before we dive into an analysis of the individual
terms and phrases, we start with some general observations.
Metropolitan had a commercial general liability (CGL) policy
with Lloyd's that, in pertinent part, insured Metropolitan for
liability resulting from “ ‘property damage’ [that] is caused
by an ‘occurrence.’ ” The relevant questions here are the
meanings of “occurrence” and “property damage.”

*4  ¶ 32 We have had many occasions to interpret
CGL policies in the context of underlying lawsuits against
construction contractors, most of which policies contained
identical or nearly identical definitions of “occurrence” and
“property damage” as here. And as we will see below, much
of our analysis in those cases has been driven less by literal
textual construction and more by considering the overall
purpose of CGL policies.

¶ 33 Indeed, in some cases, we have not even bothered
to isolate the two definitions, instead considering them
collectively as one phrase (“property damage caused by an
occurrence”) and determining whether the damages alleged
against the contractor in the underlying lawsuit fit within
or outside the purpose of CGL policies. See, e.g., Acuity

Insurance Co. v. 950 West Huron Condominium Ass'n, 2019
IL App (1st) 180743, ¶¶ 29-44, ––– Ill.Dec. ––––, –––
N.E.3d ––––. And even when the two definitions are isolated,
some courts have used the same reasoning for determining
whether an “occurrence” was pleaded as other courts did in
determining whether “property damage” was pleaded.

¶ 34 Quite obviously, then, the purpose of CGL policies is an
important first consideration. So we start there, with this oft-
quoted passage from our supreme court:

“ ‘[C]omprehensive general liability policies * * * are
intended to protect the insured from liability for injury
or damage to the persons or property of others; they are
not intended to pay the costs associated with repairing or
replacing the insured's defective work and products, which
are purely economic losses. [Citations.] Finding coverage
for the cost of replacing or repairing defective work would
transform the policy into something akin to a performance
bond.’ ” Travelers Insurance Co. v. Eljer Manufacturing,
Inc., 197 Ill. 2d 278, 314, 258 Ill.Dec. 792, 757 N.E.2d 481
(2001) (quoting Qualls v. Country Mutual Insurance Co.,
123 Ill. App. 3d 831, 833-34, 78 Ill.Dec. 934, 462 N.E.2d
1288 (1984)).

¶ 35 We have often emphasized the distinction above, the
difference between a CGL policy and a performance bond,
in the case law discussing the meanings of “occurrence”
and “property damage” in CGL policies. See, e.g., Viking
Construction Management, Inc. v. Liberty Mutual Insurance
Co., 358 Ill. App. 3d 34, 55, 294 Ill.Dec. 478, 831 N.E.2d
1 (2005); Tillerson, 334 Ill. App. 3d at 410, 268 Ill.Dec.
63, 777 N.E.2d 986; Stoneridge Development Co. v. Essex
Insurance Co., 382 Ill. App. 3d 731, 752, 321 Ill.Dec. 114,
888 N.E.2d 633 (2008); Monticello Insurance Co. v. Wil-
Freds Construction, Inc., 277 Ill. App. 3d 697, 709, 214
Ill.Dec. 597, 661 N.E.2d 451 (1996).

[10] ¶ 36 Sureties offer performance bonds to the property
owner to guarantee the performance of a contractor's
contractual obligations on a construction project. See Fisher
v. Fidelity & Deposit Co. of Maryland, 125 Ill. App. 3d 632,
639, 80 Ill.Dec. 880, 466 N.E.2d 332 (1984) (“[w]here a bond
guarantees performance, the obligation of the contractor in
legal effect becomes the obligation of the surety” (internal
quotation marks omitted)). If the contractor fails to complete
the project or performs in a substandard manner, the property
owner can sue or demand performance directly from the
surety, either by requiring the surety to complete the work in
a timely and acceptable manner or by making the surety pay
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any excess costs incurred by the property owner to complete
the work itself. See id.; see also Lake View Trust & Savings
Bank v. Filmore Construction Co., 74 Ill. App. 3d 755, 758,
30 Ill.Dec. 678, 393 N.E.2d 714 (1979).

[11]  [12] ¶ 37 The difference, however, is if the surety
were made to pay or perform on the performance bond, the
surety could then sue the contractor for recovery for defective
construction work. See Stoneridge, 382 Ill. App. 3d at 752,
321 Ill.Dec. 114, 888 N.E.2d 633; Wil-Freds, 277 Ill. App.
3d at 709, 214 Ill.Dec. 597, 661 N.E.2d 451. The surety on a
performance bond, then, is not an “insurer” of the contractor
in the classic sense. It guarantees the contractor's performance
to a third party (the property owner), but it can turn around
and seek recovery against that contractor for any moneys it
was forced to pay due to the contractor's breach of contract.

*5  [13] ¶ 38 Contrast performance bonds with a more
traditional insurance contract like a CGL policy. For one
thing, the CGL insurer can't sue the insured contractor to
recoup money it paid on its behalf. Stoneridge, 382 Ill. App.
3d at 752, 321 Ill.Dec. 114, 888 N.E.2d 633; Wil-Freds, 277
Ill. App. 3d at 709, 214 Ill.Dec. 597, 661 N.E.2d 451. If a
CGL policy covered simple economic loss stemming from a
contractor's breach of contractual obligations, the contractor
would be paid initially by the property owner to perform
the (shoddy) work and then would get paid by the insurance
company to repair or replace that (shoddy) work product, in
essence an unfair and inappropriate double recovery—and a
reward for poor performance. See Stoneridge, 382 Ill. App.
3d at 752, 321 Ill.Dec. 114, 888 N.E.2d 633; Wil-Freds, 277
Ill. App. 3d at 709, 214 Ill.Dec. 597, 661 N.E.2d 451.

[14]  [15] ¶ 39 Another and more fundamental difference
is that the CGL insurer is not guaranteeing the contractual
performance of work; instead, as our supreme court noted, a
CGL policy “protect[s] the insured from liability for injury
or damage to the persons or property of others.” (Internal
quotation marks omitted.) Travelers Insurance, 197 Ill. 2d
at 314, 258 Ill.Dec. 792, 757 N.E.2d 481. That is to say, it
covers “ ‘tort liability for damage to other property, not for the
insured's contractual liability for economic loss.’ ” (Emphasis
added.) Stoneridge, 382 Ill. App. 3d at 753, 321 Ill.Dec.
114, 888 N.E.2d 633 (quoting Tillerson, 334 Ill. App. 3d
at 410, 268 Ill.Dec. 63, 777 N.E.2d 986); see also Viking
Construction, 358 Ill. App. 3d at 42, 294 Ill.Dec. 478, 831
N.E.2d 1 (“It has generally been held that a CGL policy will
not cover a general contractor's suit for breach of contract * *
*.” (Internal quotation marks omitted.)).

¶ 40 As we will see below, this distinction between
damage to other property, usually redressed in tort, and
purely economic loss or disappointed expectations, typically
remedied in a contract claim, has served as the guiding
principle in determining the definitions of both “occurrence”
and “property damage” in CGL polices involving lawsuits
against insured contractors.

¶ 41 II

¶ 42 We begin with Metropolitan's claim that the trial
court erred in ruling that the Underlying Complaint did
not adequately allege an “occurrence” as defined in
Metropolitan's CGL policy with Lloyd's (the Policy). Again,
the Policy insured Metropolitan against liability for “
‘property damage’ [that] is caused by an ‘occurrence.’ ”

¶ 43 An “occurrence” under the Policy is “an accident,
including continuous or repeated exposure to substantially
the same general harmful conditions.” Because we are not
talking here about any kind of continuous-exposure harm like
radon radiation, asbestos exposure, or lead poisoning, we can
eliminate the second portion of the definition here and say that
the Policy defines an “occurrence” as an “accident.”

¶ 44 But the Policy contains no definition of “accident.” That
seems to be a common feature of CGL policies, defining
an “occurrence” as did the Policy here and omitting any
corresponding definition of “accident.” See, e.g., Acuity
Insurance, 2019 IL App (1st) 180743, ¶ 10, ––– Ill.Dec.
––––, ––– N.E.3d –––– (identical definition of “occurrence”
with no definition of “accident”); J.P. Larsen, 2011 IL App
(1st) 101316, ¶ 25, 353 Ill.Dec. 662, 956 N.E.2d 524 (same);
Stoneridge, 382 Ill. App. 3d at 749, 321 Ill.Dec. 114, 888
N.E.2d 633 (same); Viking Construction, 358 Ill. App. 3d at
37, 294 Ill.Dec. 478, 831 N.E.2d 1 (same).

[16] ¶ 45 In the absence of a policy definition, Illinois
courts typically interpret “accident” to mean “ ‘an unforeseen
occurrence, usually of an untoward or disastrous character or
an undesigned, sudden, or unexpected event of an inflictive or
unfortunate character.’ ” Stoneridge, 382 Ill. App. 3d at 749,
321 Ill.Dec. 114, 888 N.E.2d 633 (quoting Westfield National
Insurance Co. v. Continental Community Bank & Trust Co.,
346 Ill. App. 3d 113, 117, 281 Ill.Dec. 636, 804 N.E.2d 601
(2003)); see also id. at 749-50, 321 Ill.Dec. 114, 888 N.E.2d
633 (collecting cases).
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*6  ¶ 46 Reading that definition alone, one might think that
what constitutes an “accident” (and thus an “occurrence”)
would depend on what happened and how it happened—
whether the event was sudden, unexpected, etc. But as
previewed above, the case law has focused at least as much on
the purposes of CGL policies as it has on textual interpretation
and application.

[17] ¶ 47 We have held, for example, that because CGL
policies are “not intended to pay the costs associated
with repairing or replacing the insured's defective work
and products” (internal quotation marks omitted) (Travelers
Insurance, 197 Ill. 2d at 314, 258 Ill.Dec. 792, 757 N.E.2d
481), a lawsuit alleging only those damages against the
insured contractor is not deemed to be alleging damages
resulting from an “accident,” and thus no “occurrence” has
been pleaded to trigger coverage under the CGL policy. As
our supreme court has said and we have reiterated, a CGL
policy “ ‘ “does not cover an accident of faulty workmanship
but rather faulty workmanship which causes an accident.” ’
” Acuity Insurance, 2019 IL App (1st) 180743, ¶ 26, –––
Ill.Dec. ––––, ––– N.E.3d –––– (quoting Pekin Insurance Co.
v. Richard Marker Associates, Inc., 289 Ill. App. 3d 819, 823,
224 Ill.Dec. 801, 682 N.E.2d 362 (1997), quoting Western
Casualty & Surety Co. v. Brochu, 105 Ill. 2d 486, 498, 86
Ill.Dec. 493, 475 N.E.2d 872 (1985)).

[18] ¶ 48 Simply put, “ ‘there is no occurrence
when a subcontractor's defective workmanship necessitates
removing and repairing work.’ ” (Internal quotation marks
omitted.) J.P. Larsen, 2011 IL App (1st) 101316, ¶ 26, 353
Ill.Dec. 662, 956 N.E.2d 524 (quoting Viking Construction,
358 Ill. App. 3d at 42, 294 Ill.Dec. 478, 831 N.E.2d 1).
Rather, the mere repair or replacement of a contractor's poor
work product is considered to be the “ ‘natural and ordinary
consequences of faulty workmanship,’ ” not an “ ‘accident.’
” Acuity Insurance, 2019 IL App (1st) 180743, ¶ 28, –––
Ill.Dec. ––––, ––– N.E.3d –––– (quoting Tillerson, 334 Ill.
App. 3d at 409, 268 Ill.Dec. 63, 777 N.E.2d 986); Wil-Freds,
277 Ill. App. 3d at 705, 214 Ill.Dec. 597, 661 N.E.2d 451;
Indiana Insurance Co. v. Hydra Corp., 245 Ill. App. 3d 926,
930, 185 Ill.Dec. 775, 615 N.E.2d 70 (1993) (“The natural
and ordinary consequences of an act do not constitute an
accident.”).

¶ 49 For example, if windows were improperly sealed and
thus leaked water, the mere cost of repairing and replacing
those windows would not be deemed the result of an

“accident,” and thus no “occurrence” would be alleged under
the CGL policy. See J.P. Larsen, 2011 IL App (1st) 101316,
¶¶ 27-28, 353 Ill.Dec. 662, 956 N.E.2d 524. So, too, if a
school's wall collapsed but the only damages alleged were the
cost of repair or replacement of that wall, without any claim
of damages to other parts of that school; the damage is not
deemed to be the result of an “accident” or “occurrence” under
the CGL policy. See Viking Construction, 358 Ill. App. 3d at
42, 55, 294 Ill.Dec. 478, 831 N.E.2d 1.

¶ 50 Likewise, a building owner's lawsuit against a contractor
for the cost of repairing cracks in the flooring and loose paint
on the walls did not constitute damages resulting from an
“accident” or “occurrence” under the contractor's CGL policy,
as the floor cracks and loose paint were merely “the natural
and ordinary consequences of installing defective concrete
flooring and applying the wrong type of paint.” Hydra Corp.,
245 Ill. App. 3d at 930, 185 Ill.Dec. 775, 615 N.E.2d 70. A
lawsuit against an insured contractor, alleging that the house
the contractor built had an unstable foundation due to the
contractor's failure to compact the soil beneath the foundation,
did not allege an “occurrence” under the CGL policy, because
the cracks that formed were the mere natural and ordinary
result of faulty soil compaction, and the damage was merely
to the house itself—the contractor's work product. Stoneridge,
382 Ill. App. 3d at 753, 321 Ill.Dec. 114, 888 N.E.2d 633.

*7  ¶ 51 This principle has been extended to situations
where other parts of the same construction project, over which
the insured contractor had responsibility, are also damaged.
In that situation, as well, the damage is not deemed to be
the result of an “accident” or “occurrence” but, rather, the
natural and ordinary consequence of faulty workmanship.
For example, if leaky windows led to water damage in other
parts of the same structure that the insured contractor was
building and over which that contractor had responsibility—
the lobby, the basement, an adjoining building—the damage
is not deemed to be the result of an “accident.” See Wil-Freds,
277 Ill. App. 3d at 705, 214 Ill.Dec. 597, 661 N.E.2d 451. The
reasoning is the same: the areas that were damaged were part
of the same construction project and part of that contractor's
overall responsibility; the work was allegedly done in a poor
manner; the cost of repairing or replacing shoddy work is an
ordinary and natural consequence of poor workmanship.

¶ 52 On the other hand, recall our supreme court's reminder
that the purpose of a CGL policy is to protect the insured
“from liability for injury or damage to the persons or property
of others.” (Internal quotation marks omitted.) Travelers
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Insurance, 197 Ill. 2d at 314, 258 Ill.Dec. 792, 757 N.E.2d
481. Thus, we have been careful to emphasize that when
the underlying lawsuit against the insured contractor alleges
damages beyond repair and replacement, and beyond damage
to other parts of the same project over which that contractor
was responsible, those additional damages are deemed to
be the result of an “accident.” See Acuity Insurance, 2019
IL App (1st) 180743, ¶ 29, ––– Ill.Dec. ––––, ––– N.E.3d
–––– (“[w]e have repeatedly recognized that while a CGL
policy will not insure a contractor for the cost of correcting
construction defects, ‘damage to something other than the
project itself does constitute an “occurrence” under a CGL
policy’ ” (emphasis in original) (quoting J.P. Larsen, 2011 IL
App (1st) 101316, ¶ 27, 353 Ill.Dec. 662, 956 N.E.2d 524)).

¶ 53 So while the repair or replacement of defective plumbing
is not deemed to be damages resulting from an “accident,”
allegations of water damage to a homeowner's furniture,
clothing and antiques would trigger coverage under a CGL
policy, because that damage extends beyond the contractor's
work product to the homeowner's personal property. Richard
Marker, 289 Ill. App. 3d at 823, 224 Ill.Dec. 801, 682 N.E.2d
362.

¶ 54 As another example cited by the parties, the cost of
repairing or replacing a poorly built second-story structure
over an existing garage does not trigger coverage under
the CGL policy, but damage to the garage below it, which
wasn't part of the contractor's work, would be covered. See
Ohio Casualty Insurance Co. v. Bazzi Construction Co.,
815 F.2d 1146, 1148-49 (7th Cir. 1987) (applying Illinois
law and stating, “[h]ad Bazzi contracted to construct an
entirely new building for [the owner], any damage to or
defects in that building, which would be defined as the
property or work product of Bazzi, would not be covered
under the policy,” but “[b]ecause [the owner's] complaint
alleges damage to property other than Bazzi's own work
or product, namely the structure of the existing garage, *
* * the [underlying complaint] states a claim for property
damage that is potentially within the coverage of the [CGL]
policy” (emphasis added)).

¶ 55 Likewise, water leakage caused by poorly insulated
windows, which damages other parts of the same structure
the contractor erected, are not covered—it would be part of
the repair and replacement for shoddy workmanship—but had
the water leakage damaged homeowners' cars parked inside
the parking garage, we had “little doubt” that such damage to
personal property would have been deemed to have resulted

from an “accident” under the CGL policy. Wil-Freds, 277 Ill.
App. 3d at 705, 214 Ill.Dec. 597, 661 N.E.2d 451.

¶ 56 The upshot is that, in cases involving CGL policies with
a definition of “occurrence” identical or functionally identical
to the one here, the rule is as follows: If the underlying
complaint against the insured contractor merely alleges
construction defects that require repair and replacement (or
that cause a diminution in value) of the contractor's work
product, no “accident,” and thus no “occurrence” under the
CGL policy, has been alleged. But if the damage extends to
other people or things that were not part of the contractor's
work product, we have held that this damage is alleged to
have resulted from an “accident,” and thus an “occurrence”
has been alleged to trigger coverage under the CGL policy.

¶ 57 III

*8  ¶ 58 We turn now to the meaning of “property damage”
under the Policy. The Policy defines “property damage”
in relevant part as “physical injury to tangible property,
including all resulting loss of use of that property.” Our
supreme court has explained that:

“[T]o the average, ordinary person, tangible property
suffers a ‘physical’ injury when the property is altered in
appearance, shape, color or in other material dimension.
Conversely, to the average mind, tangible property does
not experience ‘physical’ injury if that property suffers
intangible damage, such as diminution in value as a
result from the failure of a component * * *.” Travelers
Insurance, 197 Ill. 2d at 301-02, 258 Ill.Dec. 792, 757
N.E.2d 481.

¶ 59 Determining whether property is “altered in appearance,
shape, color or in other material dimension” (id. at 301,
258 Ill.Dec. 792, 757 N.E.2d 481) is easy enough. But
that determination is not enough by itself. As we noted at
the outset, beyond the mere textual meaning of the phrase,
many of the same considerations that drive the definition of
“occurrence” have led courts to reach the same conclusions
with regard to the presence or absence of allegations of
“property damage,” at least in cases where the definition of
“property damage” mirrored the one here.

¶ 60 That is to say, when the “property” that is alleged to be
“damaged” in the underlying lawsuit against the construction
contractor is merely the contractor's work product, then in
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essence the only damage is the disappointed commercial
expectations of the property owner, and the damages alleged
are purely economic losses for the cost of repair and
replacement of the contractor's work product or for the
property's diminution in value. In those instances, we have
held that no “property damage” was alleged to trigger
coverage under the CGL policy.

¶ 61 For example, when we held that the homeowners'
lawsuit against a contractor for building the house on an
unstable foundation did not allege an “occurrence,” because
the resulting cracks in the contractor's work product were
the natural and ordinary consequence of poor workmanship,
we also held that the cracks that developed in the home
did not constitute “property damage” under the CGL policy.
Stoneridge, 382 Ill. App. 3d at 753, 321 Ill.Dec. 114, 888
N.E.2d 633. Even though the cracks obviously constituted
an alteration in the house's appearance, we held that the
homeowners were alleging purely economic losses for repair,
replacement, and diminution in value of the home. Id.

¶ 62 We reached the same decision, on nearly the same facts,
in Tillerson, 334 Ill. App. 3d at 409, 268 Ill.Dec. 63, 777
N.E.2d 986, where homeowners sued the insured contractor
for building an addition to a house on an uneven foundation,
resulting in the addition being uninhabitable. We found no
“accident” and thus no “occurrence” under the contractor's
CGL policy because the damage to the contractor's work
product was just the natural result of defective workmanship
(id.), but we also found that the damage to the house was
not “property damage,” as the homeowners “merely [sought]
either the repair or the replacement of defective work or the
diminishing value of the home,” which we deemed “economic
loss” only (id. at 410, 268 Ill.Dec. 63, 777 N.E.2d 986).

¶ 63 Likewise, when we determined that the collapse of
a masonry wall at a middle school did not constitute an
“accident” or “occurrence” under the contractor's CGL policy
because the only damages alleged were the cost of repair
and replacement of that wall, we likewise held that the
collapsed wall did not constitute “property damage” under
the policy. Viking Construction, 358 Ill. App. 3d at 55, 294
Ill.Dec. 478, 831 N.E.2d 1. Much as we did in interpreting
the word “occurrence,” we reasoned that CGL policies are
not intended to cover purely economic loss for the repair or
replacement of defective work, and interpreting them in that
manner would have the effect of converting CGL policies into
performance bonds. Id. Thus, though it was beyond obvious
that the masonry wall had been altered in appearance—it

went from a standing wall to a rubble of bricks—it was not
“property damage” because the replacement costs were purely
economic contractual damages. Id. at 55-56, 294 Ill.Dec. 478,
831 N.E.2d 1.

*9  ¶ 64 Along those same lines, when we have found that
damages from a contractor's defective work were alleged
to have resulted from an “occurrence,” we have relied on
much of the same reasoning for determining that “property
damage” was alleged, as well. In Acuity Insurance, 2019
IL App (1st) 180743, ¶ 7, ––– Ill.Dec. ––––, ––– N.E.3d
––––, the underlying complaint alleged that a subcontractor's
faulty installation and caulking of doors and windows in
a segregated portion of a condo building resulted in water
damage throughout the building. Because the subcontractor
had only this particular responsibility on a pre-existing
building, we held that damage to other parts of that building,
completely unrelated to the scope of the subcontractor's
isolated work, constituted damage to something other than
the project itself, requiring something more than mere repair
and replacement of the subcontractor's work product, and thus
was the result of an “accident” or “occurrence” under the
CGL policy. Id. ¶¶ 29, 44. And for the same reason, we found
that this damage to other parts of the building constituted
“property damage” under the policy. Id.

¶ 65 The prevailing rule, then, is that to constitute “property
damage” in these CGL policies with definitions like the
one here, the property's appearance must be altered in some
measurable way, but it must also be property beyond that of
the contractor's work product. If the only property injured is
the very project on which the contractor was working—the
windows it installed or sealed, the wall it built, the house
it erected—then the damages sought are merely economic
losses stemming from disappointed commercial expectations.
They are contractual damages for the cost of repair or
replacement or to make the property owner whole for the
diminution in the property's value. And such damages are not
recoverable in a CGL policy. But again, allegations of damage
to property other than the project itself, requiring more than
mere repair or replacement, constitute “proper damage” under
the CGL policy.

¶ 66 IV

¶ 67 As mentioned at the outset and as shown above, there
is considerable overlap between the analyses of the definition
of “occurrence” and that of “property damage,” at least with
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regard to the standard definitions of those terms found in
the CGL policies in those cases, which are the same or
substantively identical to the ones in our case. While it may
seem curious that essentially the same analysis underlies the
definitions of two very different phrases—“occurrence” and
“property damage”—the case law has been, if nothing else,
consistent in this analysis. Whatever we may think of the
merging of these analyses, we are not inclined to swim against
a tidal wave of decisions on this subject, only some of which
we have cited in this opinion. The case law is too settled and
consistent to depart from it.

¶ 68 But we would be remiss not to add one caveat, which
should be obvious: Not all insurance contracts are the same,
and presumably not all CGL policies are, either. However
helpful general discussions about the purposes of CGL
policies may be, the language of the insurance policy should
always be the primary focus when construing an insurance
policy. The words the parties choose are the words that bind
them, and the words a court should interpret and enforce. A
future CGL policy might have very different language that
might compel different interpretations and maybe different
outcomes.

¶ 69 Here, however, the cases we have cited above
all considered definitions of “occurrence” and “property
damage” in CGL policies that are identical to, or so nearly
so as to be indistinguishable from, the definitions in the
Policy here. So we will follow the abundant case law that
has developed regarding these definitions, with the caveat that
no court should blindly adhere to this precedent without first
comparing the relevant language in an insurance policy with
the ones in the cases we have cited, including this opinion.

¶ 70 V

¶ 71 We now analyze the allegations in the Underlying
Complaint to determine whether they allege “property
damage” that was caused by an “occurrence.”

*10  ¶ 72 A brief reminder of the Underlying Complaint's
allegations, which AIG brought as subrogee of the property
owner: The owner of the 1907, 1909, and 1911 Properties
hired Metropolitan “as general contractor for renovation,
demolition, construction, and/or other related activities,” the
point being the conversion of (some or all of) the existing
structures on the Property into single-family dwellings. In
the course of conducting construction activities, Metropolitan

built a new wooden framing building and removed portions
of the stairway inside the 1907 Property. Metropolitan's
defective construction work resulted in altering the structural
integrity and lower level supports of both the 1907 and 1909
Properties, causing their collapse. As a result, all three of
the buildings on the Properties were demolished by the City,
which deemed them unsafe.

¶ 73 AIG has paid the property owner “a sum of over
$1,802,479.88 for damage to the real property, repairs,
demolition, construction, and other associated expenses
arising from the [collapse of the buildings].”

¶ 74 The Underlying Complaint, among other things, raises
several theories of recovery sounding in tort. In each of those
counts, the Underlying Complaint alleges two different kinds
of damages suffered by the property owner: “losses including,
but not limited to, damage to both [the property owner's] real
and personal property.”

[19] ¶ 75 We readily agree with Lloyd's that the damage
to the real property is not covered by the CGL policy.
Metropolitan was the general contractor on the job, with
overall responsibility for the renovation and conversion of
the Properties' existing structures into single-family housing.
Instead of rehabbing and converting them, Metropolitan's
allegedly faulty workmanship led to their collapse and
ultimate demolition. Thus, the collapse of the structures was
not an “accident” or “occurrence” but was, instead, the natural
and ordinary result of faulty workmanship on the contractor's
work product. See, e.g., Viking Construction, 358 Ill. App.
3d at 42, 294 Ill.Dec. 478, 831 N.E.2d 1; Stoneridge, 382
Ill. App. 3d at 753, 321 Ill.Dec. 114, 888 N.E.2d 633; Hydra
Corp., 245 Ill. App. 3d at 930, 185 Ill.Dec. 775, 615 N.E.2d
70; Wil-Freds, 277 Ill. App. 3d at 705, 214 Ill.Dec. 597, 661
N.E.2d 451.

[20] ¶ 76 For many of the same reasons, the damage to the
real property did not constitute “property damage” under the
Policy, either. The damages suffered by the property owner
(as to the real property) was nothing but economic loss—the
cost of repair and replacing the demolished buildings to fulfill
the owner's contractual expectations of Metropolitan to build
single-family dwellings. See, e.g., Stoneridge, 382 Ill. App.
3d at 753, 321 Ill.Dec. 114, 888 N.E.2d 633; Tillerson, 334
Ill. App. 3d at 410, 268 Ill.Dec. 63, 777 N.E.2d 986; Viking
Construction, 358 Ill. App. 3d at 55-56, 294 Ill.Dec. 478, 831
N.E.2d 1.
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¶ 77 Metropolitan argues that the Underlying Complaint
alleged damage to parts of the Property on which
Metropolitan was not working. So it did, but that does
not change our conclusion. The Properties were under
the responsibility of Metropolitan, as general contractor,
to convert the structures into single-family homes. Even
if the damage extended to parts of the project on which
Metropolitan was not currently working, it was still part of
Metropolitan's scope and responsibility, and thus was part of
the project itself. See Wil-Freds, 277 Ill. App. 3d at 705, 214
Ill.Dec. 597, 661 N.E.2d 451.

[21] ¶ 78 We reach a different conclusion, however, with
regard to the second claim of damages alleged in the
Underlying Complaint—the claim of damage to the property
owner's “personal property.” As we have explained, when a
construction defect results in “ ‘damage to something other
than the project itself,’ ” the damages are deemed to have been
the result of an “accident” and thus an “occurrence” under the
CGL policy. Acuity Insurance, 2019 IL App (1st) 180743, ¶
29, ––– Ill.Dec. ––––, ––– N.E.3d –––– (quoting J.P. Larsen,
2011 IL App (1st) 101316, ¶ 27, 353 Ill.Dec. 662, 956 N.E.2d
524); see also Richard Marker, 289 Ill. App. 3d at 823, 224
Ill.Dec. 801, 682 N.E.2d 362; Bazzi Construction, 815 F.2d
at 1148-49; Wil-Freds, 277 Ill. App. 3d at 705, 214 Ill.Dec.
597, 661 N.E.2d 451.

*11  ¶ 79 The damage alleged to the property owner's
personal property is, quite obviously, damage to something
other than the project itself. To be sure, the Underlying
Complaint gives no description whatsoever of what “personal
property” of the owner was damaged—furniture, computers,
appliances, keepsakes, etc. We don't know anything about
these buildings on the Property before Metropolitan began
renovation—whether they were office buildings, personal
residences of some sort, or what have you. We have no clue
whatsoever about this alleged damage to the owner's personal
property.

¶ 80 It is the unspecified nature of that personal property, in
fact, that leads Lloyd's to argue that no damage to personal
property has been alleged whatsoever. Lloyd's says that this
“free-standing reference” to personal property, without any
reference to the type or nature of the personal property, is
insufficient.

¶ 81 We disagree for two reasons. The first is that, while we
may not know much about this personal property, we do know
to whom it belonged—the property owner. That, in itself,

distinguishes this case from Westfield Insurance Co. v. West
Van Buren, LLC, 2016 IL App (1st) 140862, ¶ 20, 406 Ill.Dec.
99, 59 N.E.3d 877, cited by Lloyd's, where the “personal
property” alleged to be damaged was not the building owner's,
leaving the majority to question how the building owner even
had the right to sue for such damages. Here, in contrast, the
property owner unquestionably has the right to sue for injury
to its own personal property.

¶ 82 More to the point, we have specifically rejected the
notion that the alleged damage to “personal property” must be
specifically identified in the underlying complaint to trigger
coverage for an “occurrence.” See J.P. Larsen, 2011 IL
App (1st) 101316, ¶ 20, 353 Ill.Dec. 662, 956 N.E.2d 524
(“Although the damages to the common elements, individual
units and personal property were not expressly described, we
must construe the pleadings liberally to allow for coverage,
or, at least, the potential for coverage.”). Recall that, in
considering whether an insurer has a duty to defend, we
read the underlying complaint and the insurance policy in
favor of coverage “unless it is clear from the face of the
underlying complaints that the allegations fail to state facts
which bring the case within, or potentially within, the policy's
coverage.” (Emphasis omitted.) Wilkin, 144 Ill. 2d at 73, 161
Ill.Dec. 280, 578 N.E.2d 926. It is certainly not “clear” from
the Underlying Complaint that the allegation of damage to
the owner's personal property falls outside the definition of
“occurrence.”

¶ 83 Lloyd's also argues that the Underlying Complaint could
not be alleging damage to the owner's personal property
because it doesn't allege that AIG paid the owner for any
damage to personal property, and as the subrogee stepping
into the shoes of the owner, AIG can only recover from the
contractor the money that it paid out in claims to the owner.
Simply put, if AIG didn't pay the owner any money in claims
for damage to personal property, then it can't seek damages in
the Underlying Complaint for damage to the owner's personal
property.

¶ 84 Again, we agree that the Underlying Complaint is
somewhat vague on this point, but it is sufficient under the
lenient standard we must apply. It is not “clear from the
face of the underlying complaint” (id.) that AIG did not
cover claims of damage to the owner's personal property.
For one thing, we have no idea what AIG's policy with the
owner did or did not cover; the policy was not attached to
the Underlying Complaint. One would think that a policy
insuring an owner's home or building would include some
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provision for the contents, too—the personal property within
the structure. But the fact remains that we don't know, and
if we were to assume (somewhat against reason) that AIG's
policy did not cover personal property, we would not be
interpreting the Underlying Complaint liberally in favor of
coverage; we would be doing the precise opposite.

*12  ¶ 85 And the relevant allegations in the Underlying
Complaint, at a minimum, do not foreclose the possibility
that AIG paid the owner for damage to personal property.
In the provision cited by Lloyd's, AIG alleged that it has
paid the owner “a sum of over $1,802,479.88 for damage
to the real property, repairs, demolition, construction, and
other associated expenses” arising from the collapse of
the buildings. It does not explain what “other associated
expenses” means. We see no reason why that could not
include payment for damage to the owner's personal property.
Maybe the amount of personal property damage, compared to
the massive cost of rebuilding three structures from scratch,
was minor enough to warrant only a mention in wrap-up
language like “other associated expenses.” A liberal reading
surely would not exclude that possibility.

¶ 86 And each count of the Underlying Complaint specifically
alleges damage to the owner's personal, as well as real,
property. One might ask why AIG would seek damages for
the owner's personal property loss if AIG was not prepared
to prove (as it would be required to do) that it first paid
out money on personal-property claims. Unless we were to
assume that AIG was filing a frivolous pleading, then, we
would assume that AIG is seeking damages for the owner's
personal property because it paid out on those claims to
the owner. And at this stage, under this lenient standard,
we are not permitted to inquire into whether the underlying
allegations are frivolous. See id. (duty to defend arises “even
if the allegations are groundless, false, or fraudulent.”).

[22] ¶ 87 Thus, however vague they may be, the Underlying
Complaint's allegations at least potentially satisfy the Policy's
definition of “occurrence.”

¶ 88 And because the damage to the owner's personal property
is beyond a mere contractual-damages claim for repair or
replacement of the contractor's work product, it likewise
constitutes “property damage” under the Policy. See, e.g.,
Bazzi Construction, 815 F.2d at 1148-49; Acuity Insurance,
2019 IL App (1st) 180743, ¶ 29, ––– Ill.Dec. ––––, –––
N.E.3d ––––.

¶ 89 In sum, these admittedly vague references to damage
to the property owner's “personal property” are enough to
allege “property damage” caused by an “occurrence” under
the Policy. The allegations are enough to trigger the insurer's
duty to defend.

[23] ¶ 90 If the insured is entitled to a defense of any portion
of an underlying complaint, the insured is entitled to a defense
of that entire lawsuit. Pekin Insurance Co. v. Wilson, 237 Ill.
2d 446, 453 n.2, 341 Ill.Dec. 497, 930 N.E.2d 1011 (2010)
(“if [the insurer] has a duty to defend as to at least one
count of the lawsuit, it has a duty to defend in all counts
of that lawsuit”); Wilkin, 144 Ill. 2d at 73, 161 Ill.Dec. 280,
578 N.E.2d 926 (“if the underlying complaints allege several
theories of recovery against the insured, the duty to defend
arises even if only one such theory is within the potential
coverage of the policy”). So even though the vast majority
of the damages alleged in the Underlying Complaint appear
to relate to non-covered damages to the real property and
the project itself, the allegations of damage to the owner's
“personal property” triggers the insurer's duty to defend the
entire action. And for that same reason, we need not consider
the contract claims in the Underlying Complaint, for the tort
claims alone are sufficient to trigger the duty to defend.

¶ 91 We express no opinion on any duty on the part of Lloyd's
to indemnify Metropolitan. That question is not before us. We
hold only that the Underlying Complaint alleges sufficient
facts to require Lloyd's to defend Metropolitan. The trial court
thus erred in granting summary judgment in favor of Lloyd's.

¶ 92 CONCLUSION

¶ 93 The judgment of the trial court is reversed. The cause
is remanded for further proceedings consistent with this
opinion. The cross-appeal is dismissed.

*13  ¶ 94 Reversed and remanded; cross-appeal dismissed.

Justices McBride and Cobbs concurred in the judgment and
opinion.

All Citations
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KeyCite Yellow Flag - Negative Treatment
 Superseded by Statute as Stated in Cherrington v. Erie Ins. Property and Cas.

Co., W.Va., June 18, 2013

366 S.C. 117
Supreme Court of South Carolina.

L–J, INC. and Eagle Creek Construction Co.,
Inc., Transcontinental Insurance Company, The
Home Indemnity Company and The Maryland

Commercial Insurance Group, Plaintiffs,
Of Whom Transcontinental Insurance Company,

The Home Indemnity Company and The Maryland
Commercial Insurance Group, are, Respondents,

v.
BITUMINOUS FIRE AND MARINE
INSURANCE COMPANY, Petitioner.

No. 25854.
|

Heard April 21, 2004.
|

Decided Aug. 9, 2004.
|

Reheard April 19, 2005.
|

Refiled Sept. 26, 2005.
|

Rehearing Denied Nov. 10, 2005.

Synopsis
Background: Insured and three commercial general liability
(CGL) insurers brought declaratory judgment action against
fourth insurer for indemnification and contribution for
all defense costs and settlement payments arising from
negligence and breach of contract claims against insured
for faulty road construction. The Circuit Court, Charleston
County, Thomas J. Wills, Special Master, ordered insurer to
indemnify insured and awarded other insurers a proportionate
contribution from insurer. Insurer appealed. The Court of
Appeals, 350 S.C. 549, 567 S.E.2d 489, affirmed. Certiorari
was granted.

[Holding:] On rehearing, the Supreme Court, Toal, C.J., held
that, as a matter of first impression, premature deterioration
of roads as result of contractor's faulty workmanship was not
caused by an “occurrence.”

Reversed.

West Headnotes (2)

[1] Appeal and Error
Character and Amount of Evidence in

General

Appeal and Error
Total failure of proof

30 Appeal and Error
30XVI Review
30XVI(D) Scope and Extent of Review
30XVI(D)10 Sufficiency of Evidence
30k3444 Character and Amount of Evidence in
General
30k3445 In general

(Formerly 30k842(1))
30 Appeal and Error
30XVI Review
30XVI(D) Scope and Extent of Review
30XVI(D)10 Sufficiency of Evidence
30k3485 Absence of Evidence
30k3488 Total failure of proof

(Formerly 30k1010.2)
In an action at law, the findings of fact will
not be disturbed unless there is no evidence to
reasonably support the trial judge's conclusions.

7 Cases that cite this headnote

[2] Insurance
Accident, occurrence or event

217 Insurance
217XVII Coverage––Liability Insurance
217XVII(A) In General
217k2273 Risks and Losses
217k2275 Accident, occurrence or event
Premature deterioration of subdivision roads as
result of contractor's faulty workmanship was not
caused by an “occurrence” within the meaning of
contractor's commercial general liability (CGL)
insurance policy; the workmanship caused
damage to the roadway system only, and the
alleged negligence included failure to prepare the
subgrade by removing tree stumps and removing
or compacting the wet clay in the subgrade, an
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improperly designed drainage system, a thin road
course ill-prepared to handle heavy-wheel loads,
and an improperly designed curb-edge detail.
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Opinion

Chief Justice TOAL:

*119  Bituminous Fire and Marine Insurance Company
(Bituminous) brought the underlying declaratory judgment
action seeking a determination as to whether a commercial
general liability (CGL) policy issued to L–J, Inc. (Contractor)
covered damage caused by the faulty workmanship of
Contractor and its subcontractors on a road construction
project. We granted certiorari to review the court of appeals'
decision, which held that damage to the roadway constituted
an “occurrence” and policy exclusions did not apply. L–J,
Inc. v. Bituminous Fire & Marine Ins. Co., 350 S.C. 549, 567
S.E.2d 489 (Ct.App.2002). We withdraw our prior opinion on
this matter and substitute it with this opinion. We reverse.

FACTUAL/PROCEDURAL BACKGROUND

In 1989, Dunes West Joint Venture (Developer) hired
Contractor to perform site-development work and build
roads for the Dunes West subdivision. Contractor, in turn,
hired subcontractors to perform most of the work. In 1990,
the project was completed, and by 1994, the roads had
deteriorated. Because of the deterioration of the roads,
Developer brought the underlying action against Contractor
for breach of contract, breach of warranty, and negligence.

In 1997, the underlying lawsuit settled for $750,000.
After settlement, Contractor sought indemnification from

Bituminous and the three other insurers (Respondents). 1

Respondents contributed $362,500 to the settlement amount,

but Bituminous refused to indemnify Contractor. 2

1 Other providers included Transcontinental Insurance
Company, The Home Indemnity Company, and The
Maryland Commercial Insurance Group.

2 From 1989 to 1996, Contractor was insured under
various policies. Bituminous issued Contractor a CGL
policy covering the period from 1990 to 1992.

*120  Consequently, Respondents brought a declaratory
judgment action against Bituminous seeking contribution
and indemnification for all defense costs. The circuit court
referred the action to a special master, who found that
the damage to the roadway system was covered under the
Bituminous CGL policy. More specifically, the special master
found that the damage constituted an “occurrence,” and the
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“expected or intended” and “your work” exclusions did not
apply to work performed by subcontractors. Finally, the
special master found that the CGL “policy years” ran from
1989 to 1996, and because Bituminous's policy covered the
two-year period from 1990 to 1992, Bituminous owed the
other carriers a two-year contribution valued at $103,571.42.

Bituminous appealed and the court of appeals affirmed,
finding that the property damage constituted an “occurrence”
and that the policy exclusions did not apply. L–J, Inc. v.
Bituminous Fire & Marine Ins. Co., 350 S.C. 549, 567 S.E.2d
489 (Ct.App.2002). After granting certiorari, we reversed,
holding that the CGL policy did not cover damage caused by
faulty workmanship. L–J, Inc. v. Bituminous Fire and Marine
Ins. Co., Op. No. 25854, 2002 WL 1159680 (S.C. Sup.Ct.
filed August 9, 2004) (Shearouse Adv. Sh. No. 31 at 55).

On rehearing, we now consider the following issues for
review:

I. Did the court of appeals err in finding that the road
deterioration constituted an “occurrence” as defined by
the CGL insurance policy?

II. Did the court of appeals err in finding that the
road deterioration was, from **35  the Contractor's
perspective, neither expected nor intended?

III. Did the court of appeals err in finding that the “your
work” exclusion restored coverage?

STANDARD OF REVIEW

[1]  Because this is an action at law, the findings of fact will
not be disturbed unless there is no evidence to reasonably
support the trial judge's conclusions. Townes Assoc. v. City of
Greenville, 266 S.C. 81, 86, 221 S.E.2d 773, 775 (1976).

*121  LAW/ANALYSIS

I. “Occurrence”

[2]  Bituminous asserts that the court of appeals erred in
finding that the road deterioration constituted an “occurrence”
under the CGL policy. We agree.

The issue of whether property damage to the work
product alone, caused by faulty workmanship, constitutes
an occurrence is a question of first impression in South
Carolina. A majority of other jurisdictions deciding this
issue have held that faulty workmanship standing alone,
resulting in damage only to the work product itself, does
not constitute an occurrence under a CGL policy. See, e.g.,
Pursell Constr., Inc. v. Hawkeye–Security Ins. Co., 596
N.W.2d 67, 71 (Iowa 1999); Amerisure, Inc. v. Wurster
Constr. Co., Inc., 818 N.E.2d 998, 1004 (Ind.Ct.App.2004)
(holding that faulty workmanship is not an accident and
therefore not an occurrence); Heile v. Herrmann, 136 Ohio
App.3d 351, 736 N.E.2d 566, 568 (1999) (holding that
faulty workmanship does not constitute an occurrence when
the damage is to the work product only); Monticello Ins.
Co. v. Wilfred's Constr., 277 Ill.App.3d 697, 214 Ill.Dec.
597, 661 N.E.2d 451, 456 (1996) (finding that improper
construction by a contractor and its subcontractors does not
constitute an occurrence when the improper construction

leads to defects). 3

3 In addition to the authority cited, Florida, Illinois,
Louisiana, Maine, Maryland, Michigan, Missouri, New
Jersey, and North Carolina have reported cases which
hold that a CGL does not provide coverage for faulty
workmanship where the property damage is to the work
product only. Several different approaches are used
in analyzing the issue, but a majority of the states
reach the same conclusion—a CGL policy does not
cover faulty workmanship. However, there are several
jurisdictions, including Minnesota, New Hampshire,
and Wisconsin, that have found CGL policies to be
ambiguous and construed the ambiguity against the
drafter. See e.g., Wanzek Constr., Inc. v. Employers Ins.
of Wausau, 679 N.W.2d 322, 329 (Minn.2004) (holding
the term subcontractor to be ambiguous and construing
the ambiguity in favor of coverage).

Although our courts have not addressed the specific issue
of whether faulty workmanship constitutes an occurrence,
we have addressed the issue of whether CGL policies are
intended to cover faulty workmanship. For example, this
Court has held that a CGL policy is not intended to cover
economic loss *122  resulting from faulty workmanship.
Century Indem. Co. v. Golden Hills Builders, Inc., 348 S.C.
559, 563–64, 561 S.E.2d 355, 357 (2002). Moreover, our
court of appeals has held that any liability that is incurred
because of faulty workmanship is part of the insured's
contractual liability, not an insurable event under a CGL
policy. Isle of Palms Pest Control Co. v. Monticello Ins. Co.,
319 S.C. 12, 16, 459 S.E.2d 318, 320 (Ct.App.1994); see also
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C.D. Walters Constr. Co., Inc. v. Fireman's Ins. Co. of Newark,
281 S.C. 593, 596–97, 316 S.E.2d 709, 711 (Ct.App.1984)
(holding that faulty workmanship is a business risk that is not
intended to be covered by a CGL policy).

In the present case, Bituminous's CGL policy, subject to
certain exclusions, provides:

We will pay those sums that the insured becomes legally
obligated to pay as damages because of “bodily injury” or
“property damage” to which this insurance applies....

This insurance applies to “bodily injury” and “property
damage” only if:

(1) The “bodily injury” or “property damage” is caused
by an “occurrence” that takes place in the “coverage
territory.”

The policy defines “occurrence” as “an accident, including
continuous or repeated exposure to substantially the same
general harmful conditions.”

Four years after Contractor completed construction of
the Dunes West road system, **36  the roads began to
deteriorate, showing many signs of “alligator cracking,” a
form of cracking in asphalt that looks like alligator skin.
Two expert witnesses testified in deposition as to the cause
of the damage. The first deponent, Kenneth Humphries,
testified that approximately 50% of the cracking was caused
by insufficient road subgrade preparation, which was caused
by Contractor's failure to properly (1) remove tree stumps
from the subgrade and (2) compact the soft, wet clay in
the subgrade. Humphries also opined that the cracking was
caused by insufficiently thick road course, improper drainage,
and excessive traffic. The second deponent, L.G. Lewis,
testified that the primary cause of the cracking was improper
drainage. Other causes, according to Lewis, included an
inadequate “edge of curb detail and *123  the increased
frequency of heavy wheel loads on the pavement.”

Although the alligator cracking may have constituted
property damage, we find that an “occurrence,” as defined
under the CGL policy did not take place. According to the
deposition testimony outlined above, the only “occurrences”
were various negligent acts by Contractor during road design,
preparation, and construction, which led to the premature
deterioration of the roads. Those negligent acts included: (1)
failure to prepare the subgrade by deciding not to remove the
tree stumps and by failing to remove or compact the wet clay

in the subgrade; (2) improperly designed drainage system; (3)
ill-prepared, thin road course that could not handle heavy-
wheel loads; and (4) improperly designed curb-edge detail.

We find these negligent acts constitute faulty workmanship,
which damaged the roadway system only. And because faulty
workmanship is not something that is typically caused by
an accident or by exposure to the same general harmful
conditions, we hold that the damage in this case did not

constitute an occurrence. 4  We find the analysis used by
the New Hampshire Supreme Court helpful in distinguishing
between a claim for faulty workmanship versus a claim for
damage to the work product caused by the negligence of a
third party. High Country Assocs. v. New Hampshire Ins. Co.,
139 N.H. 39, 648 A.2d 474 (1994). In High Country Assocs.,
the court held that a CGL provided coverage for property
damage caused by continuous exposure to moisture when
the complaint alleged negligent construction that resulted
in property damage and not merely negligent construction
damaging only the work product itself. Id. at 477. The
complaint in High Country Assocs. alleged:

4 The CGL policy may, however, provide coverage in
cases where faulty workmanship causes a third party
bodily injury or damage to other property, not in cases
where faulty workmanship damages the work product
alone.

[a]ctual damage to the buildings caused by exposure to
water seeping into the walls that resulted from the negligent
construction methods of High Country Associates. The
damages claimed are for the water-damaged walls, not the
diminution in value or cost of repairing work of inferior
*124  quality. Therefore, the property damage described

in the amended writ, caused by continuous exposure to
moisture through leaky walls, is not simply a claim for the
contractor's defective work.
Id. As a result, the court held that the plaintiffs' alleged
negligent construction was the result of an occurrence,
rather than an allegation of faulty or defective work. Id. at
478.

In the present case, the complaint did not allege property
damage beyond the improper performance of the task
itself. The complaint alleged breach of contract, breach
of warranty, and negligence. However, each of the claims
repeated verbatim the same allegation—faulty workmanship
in completing the project. As a result, the insurance policy
will not stand to cover liability for the Contractor's contract
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liability for a claim that was for money damages to
compensate for the defective work.

Accordingly, we hold that the damage in the present
case did not constitute an “occurrence.” If we were to
hold otherwise, the CGL policy would be more like a
performance bond, which guarantees the work, rather than
like an insurance policy, which is intended to insure against
accidents. See  **37  State Farm Fire & Cas. Co. v.
Tillerson, 334 Ill.App.3d 404, 268 Ill.Dec. 63, 777 N.E.2d
986, 991 (2002) (holding that if courts were to find that
CGL policies covered faulty workmanship, courts would
effectively transforming CGL policies into performance
bonds). A performance bond guarantees that the work will
be performed according to the specifications of the contract
by providing a surety to stand in the place of the contractor
should the contractor be unable to perform as required under
the contract. Consequently, our holding today ensures that
ultimate liability falls to the one who performed the negligent
work—the subcontractor—instead of the insurance carrier. It
will also encourage contractors to choose their subcontractors
more carefully instead of having to seek indemnification

from the subcontractors after their work fails to meet the
requirements of the contract.

CONCLUSION

Based on the reasoning set forth above, we reverse the court
of appeals' decision, and hold that the damage to the Dunes
West roadway system is not covered under Bituminous's
*125  CGL policy. Therefore, Bituminous is not required

to indemnify Contractor. Because we find that the faulty
workmanship does not constitute an “occurrence,” we do not
address Issues II and III to determine whether the policy
exclusions apply.

MOORE, WALLER, BURNETT and PLEICONES, JJ.,
concur.

All Citations

366 S.C. 117, 621 S.E.2d 33

End of Document © 2020 Thomson Reuters. No claim to original U.S. Government Works.
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370 Ark. 465
Supreme Court of Arkansas.

ESSEX INSURANCE COMPANY, Plaintiff,
v.

John HOLDER, d/b/a J & H Enterprises, Tom
Baumgartner, and Kara Baumgartner, Defendants.

No. 07–803.
|

Sept. 6, 2007.
|

Opinion Answering Certified Question
March 6, 2008.

Request to Certify Question of Law from the United States
District Court for the Eastern District.

Opinion

PER CURIAM.

*465  In accordance with § 2(D)(3) of Amendment 80 to the
Arkansas Constitution and Rule of the Rules of the Supreme
Court and Court of Appeals of the State *466  of Arkansas,
Judge J. Leon Holmes of the United States District Court for
the Eastern District of Arkansas has by proper motion and
certifying order filed a motion and certifying order with our
clerk on. The certifying court requests that our court answer
one question of law which may be determinative of a cause
now pending in the certifying court, and it appears to the
certifying court that there is no controlling precedent in the
decisions of the Arkansas Supreme Court. The law in question
involves whether defective construction or workmanship
(including failure to complete work, delays in construction,
or failure to procure qualified subcontractors) constitutes an
accident and, therefore, an occurrence within the meaning of
commercial general liability insurance policies issued by an
insurer to an insuree.

After a review of the certifying court's analysis and
explanation of the need for this court to answer the question
of law presently pending in that court, we accept certification
of the following question: Does defective construction or
workmanship, including failure to complete work, delays in
construction, or failure to procure qualified subcontractors,

constitute an accident and, therefore, an occurrence within the
meaning of commercial general liability insurance policies?

This per curiam order constitutes notice of our acceptance
of the certification of question of law. For purposes of the
pending proceeding in the Supreme Court, the following
requirements are imposed:

A. Time limits under Rule 4–4 will be calculated from
the date of this per curiam order accepting certification.
The plaintiff in the underlying action, Essex Insurance
Company, is designated the moving party and will be
denoted as the “Petitioner,” and its brief is due thirty days
from the date of this per curiam; the defendants, John
Holder, d/b/a J & H Enterprises, Tom Baumgartner, and
Kara Baumgartner, shall be denoted as the “Respondents,”
and their brief shall be due thirty days after the filing of
Petitioner's brief. Petitioner may file a reply brief within
fifteen days after Respondents's brief is filed.

B. The briefs shall comply with this court's rules as in other
cases except for the brief's content. Only the following
items required in Rule 4–2(a) shall be included:

*467  (3) Point of appeal which shall correspond to the
certified question of law to be answered in the federal
district court's certification order.

(4) Table of authorities.

(6) Statement of the case which shall correspond to the facts
relevant to the certified question of law as stated in the
federal district court's certification order.

**457  (7) Argument.

(8) Addendum, if necessary and appropriate.

(9) Cover for briefs.

C. Oral argument will only be permitted if this court
concludes that it will be helpful for presentation of the
issue.

D. Rule 4–6 with respect to amicus curiae briefs will apply.

E. This matter will be processed as any case on appeal.

F. Rule XIV of the Rules Governing Admission to the
Bar shall apply to the attorneys for the Petitioner and
Respondents.

Request granted.
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TOM GLAZE, Associate Justice.

*535  We accepted certification of a single question of
Arkansas law submitted by the United States District Court
for the Eastern District of Arkansas under Ark. Sup.Ct.
R. 6–8, asking this court whether defective construction or
workmanship is an “accident” and, therefore, an “occurrence”
within the meaning of commercial general liability insurance
policies.

Tom and Kara Baumgartner contracted with John Holder's J
& H Enterprises to build their new home; however, before
construction of the home was completed, the Baumgartners
filed suit against Holder in the Pulaski County Circuit Court
seeking damages for breach of contract, breach of an express
warranty, breach of implied warranties, and negligence.
Specifically, the Baumgartners alleged that they suffered
damages resulting from Holder's delays, employment of
incompetent subcontractors, and defective or incomplete
construction. In turn, Holder demanded *536  that Essex
Insurance Company (Essex) defend him in the Baumgartners'
action under his commercial general liability (CGL) policies.

Essex responded by filing an action in federal court, seeking
a declaratory judgment that it neither owes Holder a duty
to defend him in the Baumgartners' lawsuit, nor a duty to
pay any judgment the Pulaski County Circuit Court might
enter against Holder. Essex asserted that there is no coverage
under any of the three CGL policies for the damages alleged
by the Baumgartners in state court, and, therefore, Holder is
not entitled to a defense or indemnity under those policies.
Although the federal district court determined that Arkansas
law applies in the declaratory judgment action filed by Essex,
it certified this question to the supreme court because we have
not decided this specific issue.

Essex issued three separate policies to Holder. In the first
policy, 3CM 7680, “occurrence” is defined simply as an
“accident.” However, the second and third policies, 3CP
6214 and 3CS 3351, added a “Combination Contractor
Endorsement” that modified the definition of “occurrence”
somewhat and listed several exclusions, stating:

“Occurrence” means an accident, including the continuous
or repeated exposure to substantially the same general
harmful conditions; however, the following is not an
“occurrence” under this policy:

a. Actual and/or alleged defective work; and/or

b. Actual and/or alleged defective workmanship; and/or

c. Actual and/or alleged defective construction; and/or

d. Actual and/or negligent construction

Although the Baumgartners deny that the Combination
Contractor Endorsement operates to exclude coverage of
their claims against Holder and state that this is an
issue “not presently before this court,” they contend that
the endorsement and **458  exclusions “indicate[ ] that
Essex at one point considered “occurrence” and “accident”
to include ‘defective work,’ ‘defective workmanship,’
‘defective construction,’ or ‘negligent construction.’ ” The
Baumgartners' principal argument on this certified question
though, is that the policy term *537  “accident” is undefined
within the CGL policy and is therefore ambiguous and should
be interpreted liberally in favor of the insured—Holder.

Arkansas case law is well-developed on the construction of
insurance policies. When reviewing insurance policies, this
court adheres to the long-standing rule that, where terms of
the policy are clear and unambiguous, the policy language
controls, and absent statutory strictures to the contrary,
exclusionary clauses are generally enforced according to their
terms. Smith v. Shelter Mut. Ins. Co., 327 Ark. 208, 937
S.W.2d 180 (1997). It is unnecessary to resort to rules of
construction in order to ascertain the meaning of an insurance
policy when no ambiguity exists. Id. In other words, the terms
of an insurance contract are not to be rewritten under the rule
of strict construction against the company issuing it so as to
bind the insurer to a risk which is plainly excluded and for
which it was not paid. Id.

The fact that a term is not defined in a policy does not
necessarily render it ambiguous. Smith v. Southern Farm
Bureau Cas. Ins. Co., 353 Ark. 188, 192, 114 S.W.3d 205,
207 (2003). In Continental Insurance Co. v. Hodges, 259
Ark. 541, 534 S.W.2d 764 (1976), the court addressed an
insurance policy where the term “accident” was not defined
in a liability insurance policy, but found that “accident” is
usually defined as “an event that takes place without one's
foresight or expectation—an event that proceeds from an
unknown cause, and therefore not expected.” Id. at 542,
534 S.W.2d at 765 (quoting 44 Am. Jur.2d Insurance §
1219 (1969)). In United States Fidelity & Guaranty Co. v.
Continental Casualty Co., 353 Ark. 834, 120 S.W.3d 556
(2003), we addressed a question of whether a portion of
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a judgment against an insured party was covered under a
CGL policy, based on language which provided coverage
for “an occurrence” leading to “property damage.” Although
the policy defined “occurrence” as an “accident,” the term
“accident” was undefined. Id. at 844–45, 120 S.W.3d at 562–
63. We remanded the issue to the trial court, explaining the
following:

The policy defines an “occurrence” as “an accident.”
We have defined an “accident” as “an event that takes
place without one's foresight or expectation—an event that
proceeds from an unknown cause, or is an unusual effect
of a known cause, and therefore not expected.” [Citation
omitted.] Because the policy has defined “occurrence”
and because we have defined “accident,” we conclude
*538  that the remaining fact question must be resolved

in this case before coverage can be determined is whether
[ ] workmanship ... constituted an “accident.” [Footnote
omitted.]

Id. at 845, 120 S.W.3d at 563. Without addressing or deciding
the question, the opinion noted that there was a “split
in jurisdictions over whether defective workmanship is an
accident and therefore an occurrence which is covered under
the terms of an insurance policy.” Id. at 845 n. 4, 120 S.W.3d
556.

Two years after Continental Casualty Co., the federal judge
in Nabholz Construction Corp. v. St. Paul Fire & Marine
Insurance Co., 354 F.Supp.2d 917 (E.D.Ark.2005) was
presented the question of whether a CGL policy provided
liability coverage for deficiencies in construction work. The
federal court pointed out that while our court in Continental
Casualty **459  Co., supra, left this specific question
unresolved, the federal judge offered his opinion that he
believed the Arkansas Supreme Court would likely adopt the
majority rule found in other jurisdictions that hold that faulty
or defective workmanship is not an accident. See id. at 922
(citing Heile v. Herrmann, 136 Ohio App.3d 351, 353–54,
736 N.E.2d 566, 567 (1999)). Also, the federal court found
our opinion in Unigard Security Insurance Co. v. Murphy
Oil, 331 Ark. 211, 962 S.W.2d 735 (1998), instructive. There,
an Alabama court entered a judgment against Murphy Oil
for breach of a lease contract and trespass, and Murphy
Oil subsequently sought coverage for the judgment under
its general liability policy issued by Unigard. The key
question was whether the damage award against Murphy
Oil could be considered “sums” that Murphy Oil became
legally obligated to pay due to property damage resulting
from an “occurrence.” Id. at 222, 962 S.W.2d at 740. The

term “occurrence” in the policies at issue in Unigard was
defined “as an accidental event.” This court denied Murphy
Oil's coverage claim, because the basis of the damage award
against it resulted not from property damage, but rather from
Murphy Oil's failure to perform contractual obligations. Id.

Based on the holding in Unigard, the federal district court in
Nabholz stated:

Similarly, here, the fact that “property damage” occurred
does not alone resolve the issue of whether it was caused
by an “event” for which the Policy provides coverage.
“Event” [footnote omitted] is defined in this Policy to mean
“an accident, including continuous or repeated exposure
to substantially the same general harmful conditions.” The
Arkansas Supreme Court denies “ accident” to *539
be “an event that takes place without one's foresight or
expectation—an event that proceeds from an unknown
cause, or is an unusual effect of a known cause, and
therefore not expected.”

Nabholz, supra, 354 F.Supp.2d at 921 (quoting Continental
Cas. Co., supra, 353 Ark. at 845, 120 S.W.3d at 563).
Applying this court's definition of an “accident” from
Continental Casualty Co., the federal district court concluded
that the contractor's obligation to repair or replace its
subcontractor's defective workmanship could not be deemed
unexpected on the part of the contractor, and therefore, failed
to constitute an “event” for which coverage existed under the
policy. Id. at 921–22, 120 S.W.3d 556. The federal court in
Nabholz was “further persuaded” by the difference between
CGL policies and performance bonds. It offered the following
explanation:

The purpose of a CGL policy is
to protect an insured from bearing
financial responsibility for unexpected
and accidental damage to people or
property. It is not intended to substitute
for a contractor's performance bond,
the purpose of which is to insure
the contractor against claims for the
cost of repair or replacement of faulty
work. [Contractor] might have elected
to purchase a performance bond to
protect it from a known business
risk that its subcontractor would not
perform its contractual duties. That
[the contractor] has no remedy for
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its subcontractor's default under its
CGL policy is neither troublesome nor
unexpected given the nature of the risk
involved.

Id. at 923.

It appears that the majority of states that have considered
this issue have held that defective workmanship, standing
alone, which results in damages only to the work product
itself, is not an accidental **460  occurrence under a CGL

policy. 1  While several jurisdictions have found CGL policies
to be ambiguous and construed the ambiguity against the

drafter, we find these cases *540  unpersuasive. 2  Under
Arkansas law, the fact that a term is not defined in a policy
does not necessarily render it ambiguous, Smith v. Southern
Farm Bureau Casualty Insurance Co., supra, and here, our
case law has consistently defined an “accident” as an event
that takes place without one's foresight or expectation—an
event that proceeds from an unknown cause, or is an unusual
effect of a known cause, and therefore not expected. See, e.g.,
Continental Cas. Co., supra, 353 Ark. at 845, 120 S.W.3d at
563. Faulty workmanship is not an accident; instead, it is a
foreseeable occurrence, and performance bonds exist in the
marketplace to insure the contractor against claims for the cost
of repair or replacement of faulty work.

1 See, e.g., Pursell Constr., Inc. v. Hawkeye–Security Ins.
Co., 596 N.W.2d 67, 71 (Iowa 1999) (“We agree with
the majority rule and now join those jurisdictions that
hold that defective workmanship standing alone, that is,
resulting in damages only to the work product itself,
is not an occurrence under a CGL policy”); Amerisure,
Inc. v. Wurster Constr. Co., Inc., 818 N.E.2d 998, 1004
(Ind.Ct.App.2004) (holding that faulty workmanship is
not an accident and therefore not an occurrence); Heile
v. Herrmann, 136 Ohio App.3d 351, 736 N.E.2d 566,
568 (1999) (holding that faulty workmanship does not
constitute an occurrence when the damage is to the
work product only); Monticello Ins. Co. v. Wilfred's
Constr., 277 Ill.App.3d 697, 214 Ill.Dec. 597, 661 N.E.2d
451, 456 (1996) (finding that improper construction by
a contractor and its subcontractors does not constitute

an occurrence when the improper construction leads to
defects); ACUITY v. Burd & Smith Const., Inc. 721
N.W.2d 33, 39 (N.D.2006) (“We conclude property
damage caused by faulty workmanship is a covered
occurrence to the extent the faulty workmanship causes
bodily injury or property damage to property other than
the insured's work product.”); L–J, Inc. v. Bituminous
Fire & Marine Ins. Co., 350 S.C. 549, 567 S.E.2d
489, 493 (Ct.App.2002); Corder v. William W. Smith
Excavating Co. 210 W.Va. 110, 116, 556 S.E.2d
77, 83 (2001) (“Poor workmanship, standing alone,
cannot constitute an ‘occurrence’ under the standard
policy definition of this term as an ‘accident including
continuous or repeated exposure to substantially the
same general harmful conditions.’ ”); Auto–Owners Ins.
Co. v. Home Pride Cos., Inc., 268 Neb. 528, 684 N.W.2d
571, 576–79 (2004) (CGL policy does not provide
coverage for faulty workmanship that damages only
the insured's work product); Kvaerner Metals Div. of
Kvaerner U.S., Inc. v. Commercial Union Ins. Co. 589
Pa. 317, 335–36, 908 A.2d 888, 899 (2006) (“We hold
that the definition of ‘accident’ required to establish an
‘occurrence’ under the policies cannot be satisfied by
claims based upon faulty workmanship.”); Commerce
Ins. Co. v. Betty Caplette Builders, Inc. 420 Mass. 87,
92–93, 647 N.E.2d 1211, 1213–14 (1995) (no coverage
is provided under a CGL for damages suffered by the
homeowners in the underlying actions due to faulty
construction or workmanship); McAllister v. Peerless
Ins. Co., 124 N.H. 676, 474 A.2d 1033, 1036–37 (1984)
(claimed damages were for cost of correcting defective
landscaping work with no claim that defects had caused
damage to property other than the work product).

2 See, e.g., Lamar Homes, Inc. v. Mid–Continent Cas. Co.,
242 S.W.3d 1 (Tex.2007).

Accordingly, we hold that defective workmanship standing
alone—resulting in damages only to the work product itself
—is not an occurrence under a CGL policy such as the one
at issue here.

Certified question answered.

All Citations

370 Ark. 465, 372 Ark. 535, 261 S.W.3d 456 (Mem)

End of Document © 2020 Thomson Reuters. No claim to original U.S. Government Works.
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MOTORISTS MUTUAL
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|
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|

As Corrected July 19, 2011.

Synopsis
Background: After homeowners brought faulty construction
action against homebuilder and its commercial general
liability (CGL) insurer, and action was settled with
CGL insurer taking an assignment from homeowners and
homebuilder for any claims against homebuilder's successor
CGL insurer, CGL insurer filed a third-party complaint
against successor CGL insurer contending that successor
CGL insurer had wrongfully breached its duty to defend
and indemnify homebuilder from homeowners' claims. The
Circuit Court, Jefferson County, Mary M. Shaw, J., entered
summary judgment in favor of successor CGL insurer.
CGL insurer appealed. The Court of Appeals, 2008 WL
746689,vacated and remanded. Successor CGL insurer
moved for discretionary review.

[Holding:] The Supreme Court, Minton, C.J., held, as a
matter of first impression, that faulty construction-related
workmanship, standing alone, is not an occurrence under a
CGL policy.

Decision of Court of Appeals reversed; judgment of trial court
reinstated.

West Headnotes (14)

[1] Appeal and Error

Insurers and insurance
30 Appeal and Error
30XVI Review
30XVI(D) Scope and Extent of Review
30XVI(D)22 Substantive Matters
30k3771 Trade, Business, and Finance
30k3774 Insurers and insurance

(Formerly 30k893(1))
Proper interpretation of insurance contracts
generally is a matter of law to be decided by a
court, and thus an appellate court uses a de novo,
not a deferential, standard of review.

14 Cases that cite this headnote

[2] Appeal and Error
Deference given to lower court in general

30 Appeal and Error
30XVI Review
30XVI(D) Scope and Extent of Review
30XVI(D)13 Summary Judgment
30k3552 Deference given to lower court in
general

(Formerly 30k863)
When an appellate court reviews a trial court's
decision to grant summary judgment, it must
determine whether the trial court correctly found
that there were no genuine issues of material fact;
as findings of fact are not at issue, the trial court's
decision is entitled to no deference.

2 Cases that cite this headnote

[3] Insurance
Accident, occurrence or event

217 Insurance
217XVII Coverage––Liability Insurance
217XVII(A) In General
217k2273 Risks and Losses
217k2275 Accident, occurrence or event
Faulty construction-related workmanship,
standing alone, is not an “occurrence” under
a commercial general liability (CGL) policy
because a failure of workmanship does not
involve the fortuity required to constitute an
accident.
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217 Insurance
217XIII Contracts and Policies
217XIII(G) Rules of Construction
217k1822 Plain, ordinary or popular sense of
language
Terms not defined in insurance policy must be
afforded their ordinary meaning, if that meaning
is not ambiguous.
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217 Insurance
217XIII Contracts and Policies
217XIII(G) Rules of Construction
217k1825 Particular words or terms
The term “accident,” which was not defined in
policy and had also not acquired a technical
meaning in the realm of insurance law, had to be
accorded its plain meaning.
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217 Insurance
217XIII Contracts and Policies
217XIII(G) Rules of Construction
217k1853 Construction by parties;  course of
conduct or prior dealings
Insurer's letter declining coverage, in which it
wrote that insureds' allegations did not “appear”
to have arisen from an occurrence as defined in
the policy, did not create an ambiguity; insurer's
usage of term “appear” did not override the clear,
unambiguous terms contained in the policy itself.
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217k3105 Claims Process and Settlement
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Policy
217k3110(2) Failure, delay, or inadequacy
Insurer's letter declining coverage, in which it
wrote that insureds' allegations did not “appear”
to have arisen from an occurrence as defined in
the policy, did not work as a waiver of insurer's
right to contest coverage; despite the curious
word choices used in the letter, the upshot of
the letter was a denial of coverage by insurer,
and insurer had continued to deny coverage in
the circuit court, Court of Appeals, and Supreme
Court.
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Accident, occurrence, or event

217 Insurance
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217k2096 Risks Covered and Exclusions
217k2101 Accident, occurrence, or event
Fortuity, a concept inherent in the plain meaning
of “accident” in the insurance law context,
consists of two central aspects: intent and
control.
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217 Insurance
217XV Coverage––in General
217k2096 Risks Covered and Exclusions
217k2101 Accident, occurrence, or event
One cannot intend to commit an accident because
an accident in the insurance law context is an
event that takes place without one's foresight or
expectation.
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An “accident” in the insurance law context is
something that does not result from a plan,
design, or intent on the part of the insured.

5 Cases that cite this headnote

[11] Insurance
Accident, occurrence, or event

217 Insurance
217XV Coverage––in General
217k2096 Risks Covered and Exclusions
217k2101 Accident, occurrence, or event
A fortuitous event in the insurance law context is
one that is beyond the power of any human being
to bring to pass, or is within the control of third
persons.

12 Cases that cite this headnote

[12] Insurance
Exclusions and limitations in general

217 Insurance
217XV Coverage––in General
217k2096 Risks Covered and Exclusions
217k2098 Exclusions and limitations in general
A court need not consider the applicability of an
exclusion if there is no initial grant of coverage
under the insurance policy.

5 Cases that cite this headnote

[13] Insurance
Pleadings

217 Insurance
217XXIII Duty to Defend
217k2912 Determination of Duty
217k2914 Pleadings
An insurer has a duty to defend if there is any
allegation which potentially, possibly or might
come within the coverage terms of the insurance
policy.

3 Cases that cite this headnote

[14] Insurance
Insurer's options in general

217 Insurance
217XXIII Duty to Defend

217k2925 Fulfillment of Duty and Conduct of
Defense
217k2927 Insurer's options in general
An insurer need not always defend against a
claim it believes falls outside the policy it issued;
rather, if an insurer makes a determination that
the claim is not covered, it may, among other
equally valid choices, elect not to defend.
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Opinion of the Court by Chief Justice MINTON.

I. INTRODUCTION.

This case requires us to decide whether a claim of defective
construction against a homebuilder is, standing alone, a claim
for property damage caused by an “occurrence” under a
commercial general liability (CGL) insurance policy. Like the
majority of courts that have considered the question, we hold
that the answer is no.

II. FACTUAL AND PROCEDURAL HISTORY.

Lawrence and Jennifer Mintman contracted with Elite
Homes, Inc., for the construction of a residence. Elite
substantially completed construction of the Mintmans' home,
and the Mintmans moved into it and paid Elite in full.

About five years later, the Mintmans sued Elite; Joseph
Pusateri, Elite's President; and Motorists Mutual Insurance
Company, which insured Elite under a CGL policy during
the period the home was under construction. The thrust of
the Mintmans' complaint was that their home was so poorly
built that it was beyond repair and needed to be razed and
that Motorists had not properly handled the matter once it had
been notified of Elite's faulty construction.
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Motorists provided a defense for Elite and settled the
Mintmans' claims against itself, Elite, and Pusateri. Under the
terms of that settlement, the Mintmans and Elite assigned to
Motorists all rights and claims they may have had against
Cincinnati Insurance Company, which was a successor to
Motorists, as Elite's CGL insurer. So Motorists then filed

a third-party complaint against Cincinnati. 1  The *72  gist
of that third-party complaint was Motorists' contention that
Cincinnati had wrongfully breached its duty to defend and
indemnify Elite from the Mintmans' claims.

1 It is unclear from the record what entity, if any, was Elite's
insurer from July 1995 (when the policy with Motorists
lapsed) until July 1996 (when the policy with Cincinnati
began). In any event, no party has argued that the identity
(or existence) of that insuring entity is germane to the
narrow issues presented in this appeal.

Eventually, Motorists and Cincinnati filed cross-motions for
summary judgment with respect to whether Elite's CGL
policy with Cincinnati provided coverage for the Mintmans'
claims. The trial court granted summary judgment to
Cincinnati, holding that “the Mintmans' claims of intangible
economic loss are not such as to be an event that qualifies
as an ‘occurrence’ causing ‘property damage’ under the clear
and unambiguous language of [Cincinnati's] CGL policy.”

Although it conceded that “Cincinnati's argument is
compelling,” the Court of Appeals vacated the trial court's
grant of summary judgment. Purportedly guided by our recent
opinion in Bituminous Casualty Corporation v. Kenway

Contracting, Inc., 2  the Court of Appeals concluded that
“since [CGL] policies are designed to cover broad risks,
Motorists has the better argument. The damage to the
Mintmans' house was clearly property damage and was
caused by an ‘occurrence’ since the damage was undoubtedly
accidental in the sense that it was not intentional.”

2 240 S.W.3d 633 (Ky.2007).

We granted Cincinnati's motion for discretionary review in
order to consider, apparently as a matter of first impression in
Kentucky, whether faulty construction-related workmanship,
standing alone, qualifies as an “occurrence” under a CGL
policy. After carefully reviewing the record and applicable
law, we conclude that the trial court's conclusion that these
claims are not an “occurrence” is correct. For that reason, we
reverse the Court of Appeals.

III. ANALYSIS.

A. The Policy Terms.

The overarching question raised on appeal is whether the
Mintmans' claims for faulty construction, which are now
being advanced by Motorists, fall within the terms of the
policy issued by Cincinnati to Elite. In order to answer that
broad question, we must closely examine the relevant policy
terms.

Section I(A)1 of the policy provides, in relevant part, as

follows: 3

3 The CGL policy attached as an exhibit to Cincinnati's
brief, as well as the policy contained in the record,
appears to have been in effect from July 2002 until
July 2003. Nevertheless, no party contends that the 2002
policy differs in a material way from the 1996 policy.

a. We will pay those sums that the insured becomes legally
obligated to pay as damages because of “bodily injury”
or “property damage” to which this insurance applies.

....

b. This insurance applies to “bodily injury” and
“property damage” only if:

(1) The “bodily injury” or “property damage” is
caused by an “occurrence”....

Section V of the policy defines an occurrence as “an
accident, including continuous or repeated exposure
to substantially the same general harmful conditions.”
The term accident is not defined in the policy. After
carefully construing the policy and *73  the relevant
law, however, we conclude that this claim of faulty

workmanship is not an “occurrence.” 4

4 Because we conclude that the faulty workmanship at
issue does not meet the policy's definition of occurrence,
we find it unnecessary to address Cincinnati's related
argument that Elite's faulty workmanship also does not
meet the policy's definition of property damage.

B. The Standard of Review.
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[1]  [2]  It is well settled that the proper interpretation of
insurance contracts generally is a matter of law to be decided
by a court; and, thus, an appellate court uses a de novo, not a

deferential, standard of review. 5  Similarly, when we review
a trial court's decision to grant summary judgment, as in this
case, we must determine whether the trial court correctly
found that there were no genuine issues of material fact; as
findings of fact are not at issue, the trial court's decision is

entitled to no deference. 6  Since there do not appear to be
any genuine issues of material fact in this case, summary
judgment was appropriate.

5 See, e.g., Hugenberg v. West American Ins. Co./Ohio
Cas. Group, 249 S.W.3d 174, 185 (Ky.App.2006)
(“Interpretation of insurance contracts is generally a
matter of law to be decided by the court. As such,
it is subject to de novo review on appeal.”) (footnote
omitted).

6 Schmidt v. Leppert, 214 S.W.3d 309, 311 (Ky.2007)
(“When we review a trial court's decision to grant
summary judgment, we must determine whether the trial
court correctly found that there were no genuine issues
of material fact. Since findings of fact are not at issue
in this case, the trial court's decision is entitled to no
deference.”) (footnote omitted).

C. The Doctrine of Fortuity.

[3]  Although this precise issue of whether faulty
construction workmanship may be an “occurrence” under
a CGL policy appears to be a matter of first impression
in Kentucky, many other courts have already addressed it;

and they have come to differing conclusions. 7  After careful
analysis, we agree with the Supreme Court of Nebraska's

characterization of this as a “difficult question....” 8  The
majority viewpoint, however, appears to be that claims of
faulty workmanship, standing alone, are not “occurrences”

under CGL policies. 9  Because we believe the majority
viewpoint is correct, we adopt it.

7 See, e.g., General Sec. Indem. Co. of Arizona v.
Mountain States Mut. Cas. Co., 205 P.3d 529, 534–35
(Colo.Ct.App.2009) (collecting cases).

8 Auto–Owners Ins. Co. v. Home Pride Companies, Inc.,
268 Neb. 528, 684 N.W.2d 571, 576 (2004).

9 General Sec. Indem. Co. of Arizona, 205 P.3d at 535 (“A
majority of those jurisdictions has held that claims of
poor workmanship, standing alone, are not occurrences
that trigger coverage under CGL policies similar to those
at issue here.”). Though we do not need unduly to
lengthen this opinion by listing their full citations, the
Colorado Court of Appeals cited a federal case from the
United States Court of Appeals for the Second Circuit,
and state courts in Illinois, Iowa, Pennsylvania, and
South Carolina, as comprising this majority viewpoint.
Id.

Additionally, the Supreme Court of Arkansas recently
cited additional cases from state courts in Indiana,
Ohio, North Dakota, West Virginia, Nebraska,
Massachusetts, and New Hampshire as having come
to similar conclusions. See Essex Ins. Co. v. Holder,
370 Ark. 465, 261 S.W.3d 456, 460 (2008).

[4]  [5]  [6]  [7]  Since the term accident is not defined
in the policy, we must afford it its ordinary meaning, if

that meaning is not ambiguous. 10  We do not find the terms

“accident” or “occurrence” to be ambiguous, *74  11  at least

under these facts. 12  Thus, since the term “accident” has also
not acquired a technical meaning in the realm of insurance

law, we must accord the term “accident” its plain meaning. 13

10 Bituminous Cas. Corp., 240 S.W.3d at 638.

11 Amerisure, Inc. v. Wurster Const. Co., Inc., 818
N.E.2d 998, 1002 (Ind.Ct.App.2002) (“an insurance
contract is not regarded as ambiguous simply because
controversy exists, and the parties have asserted contrary
interpretations of the language of the contract.”).

12 We also reject Motorists' seeming contention that an
ambiguity was created by Cincinnati's letter to Elite
declining coverage. In that letter, Cincinnati wrote that
the Mintmans' allegations do not “appear to have arisen
from an occurrence as defined in the policy.” Motorists'
argument is based upon semantic wordplay involving
the word “appear.” Cincinnati has clearly taken the
position all along that it believed the Mintmans' claims
fell outside the policy it issued to Elite. Moreover,
although its usage of the less than definitive word appear
in the letter declining coverage is somewhat curious,
Cincinnati's usage of that term does not override the
clear, unambiguous terms contained in the policy itself.
In other words, the terms of the policy are controlling.

Similarly, we reject Motorists' argument that the letter
declining coverage works as a waiver of Cincinnati's
right to contest coverage. To the contrary, it is clear
that despite the curious word choices used in the letter,
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the upshot of the very letter referenced by Motorists
is a denial of coverage by Cincinnati. Moreover,
Cincinnati has continued to deny coverage in the
circuit court, Court of Appeals, and this Court.

13 Fryman for Fryman v. Pilot Life Ins. Co., 704 S.W.2d
205, 206 (Ky.1986) (“The words ‘accident’, ‘accidental’,
and ‘accidental means', as used in insurance policies,
have never acquired a technical meaning in law, and
must be interpreted according to the usage of the average
man and as they would be read and understood by him
in the light of the prevailing rule that uncertainties and
ambiguities must be resolved in favor of the insured.”).

[8]  Inherent in the plain meaning of “accident” is the
doctrine of fortuity. Indeed, “[t]he fortuity principle is central

to the notion of what constitutes insurance....” 14  Although
we have used the term “fortuity” in the past, we have not
fully explored its breadth and scope. In short, fortuity consists
of two central aspects: intent, which we have discussed in
earlier opinions, and control, which we have not previously
discussed.

14 46 C.J.S. Insurance § 1235 (2009). See also 16 Eric Mills
Holmes, Holmes' Appleman on Insurance 2d § 116.1B
(2000) (“Fortuity is perhaps the most fundamental
principle of insurance and insurance law.... The fortuity
principle is central to understanding what constitutes
insurance.”).

We recently recognized that the concept of fortuity is
“inherent in all liability policies[,]” and explained that a loss

was fortuitous if it was “not intended....” 15  And we were
correct in so doing because the issue of intent is one important
aspect of the fortuity doctrine. As a leading insurance treatise

notes, “[t]ortuity primarily concerns intent.” 16  So “a loss
or harm is not fortuitous if the loss or harm is caused

intentionally by [the insured].” 17

15 Aetna Cas. & Sur. Co. v. Commonwealth, 179 S.W.3d
830, 836 (Ky.2005) (“we state first that we agree with
ANI and the Court of Appeals that the requirement that
loss be fortuitous, i.e. not intended, is a concept inherent
in all liability policies.”).

16 16 Holmes' Appleman on Insurance at § 116.1B.

17 Id.

As Motorists asserts, it is highly unlikely that Elite
subjectively intended to build a substandard house for the
Mintmans. After all, as the Supreme Court of Pennsylvania

observed, “the situation is rare indeed in which a contractor

intends that the work product suffer injury.” 18  So *75
adoption of Motorists' viewpoint would mean that insurance
policies would become performance bonds or guarantees
because any claim of poor workmanship would fall within the
policy's definition of an accidental occurrence so long as there
was not proof that the policyholder intentionally engaged in

faulty workmanship. This is a point made by other courts. 19

Instead, we agree with the Supreme Court of South Carolina
that refusing to find that faulty workmanship, standing alone,
constitutes an “occurrence” under a CGL policy “ensures
that ultimate liability falls to the one who performed the
negligent work ... instead of the insurance carrier. It will also
encourage contractors to choose their subcontractors more
carefully instead of having to seek indemnification from the
subcontractors after their work fails to meet the requirements

of the contract.” 20

18 Kvaerner Metals Div. of Kvaerner U.S., Inc. v.
Commercial Union Ins. Co., 589 Pa. 317, 908 A.2d 888,
899 n. 9 (2006).

19 See, e.g., id. at 899 (“We hold that the definition
of ‘accident’ required to establish an ‘occurrence’
under the policies cannot be satisfied by claims based
upon faulty workmanship. Such claims simply do not
present the degree of fortuity contemplated by the
ordinary definition of ‘accident’ or its common judicial
construction in this context. To hold otherwise would
be to convert a policy for insurance into a performance
bond. We are unwilling to do so, especially since
such protections are already readily available for the
protection of contractors.”) (footnote omitted); Nabholz
Const. Corp. v. St. Paul Fire and Marine Ins. Co.,
354 F.Supp.2d 917, 922 (E.D.Ark.2005) (“The Court
is further persuaded by the distinctions between CGL
policies and performance bonds. The purpose of a CGL
policy is to protect an insured from bearing financial
responsibility for unexpected and accidental damage to
people or property. It is not intended to substitute for a
contractor's performance bond, the purpose of which is to
insure the contractor against claims for the cost of repair
or replacement of faulty work. [Contractor] might have
elected to purchase a performance bond to protect it from
the known business risk that its subcontractor would
not perform its contractual duties. That [contractor]
has no remedy for its subcontractor's default under
its CGL Policy is neither troublesome nor unexpected
given the nature of the risks involved.”); Cincinnati
Insurance Companies v. Collier Landholdings, LLC, 614
F.Supp.2d 960, 966 (W.D.Ark.2009) (“The performance
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bond is the proper instrument for protection against
financial loss arising from the repair and remediation of
defective construction. It protects the general contractor
to the extent of his or her work, irrespective of
whether subcontractors performed certain aspects of
that work. In other words, a general contractor cannot
segment his or her work into that performed by various
subcontractors, some of which is defective and some
of which is not, in order to create an occurrence.”)
(citations and quotation marks omitted); United States
Fidelity & Guaranty Corp. v. Advance Roofing &
Supply Co., Inc., 163 Ariz. 476, 788 P.2d 1227, 1233
(Ariz.Ct.App.1989) (“Nevertheless, we recognize that
there are some authorities that appear to conclude that
the mere showing of faulty work is sufficient to bring
a claim for resulting damages (of whatever nature)
within policy coverage. In our opinion these authorities
disregard the fundamental nature of a comprehensive
general liability policy of the type involved in this
litigation, and ignore the policy requirement that an
occurrence be an accident. If the policy is construed as
protecting a contractor against mere faulty or defective
workmanship, the insurer becomes a guarantor of the
insured's performance of the contract, and the policy
takes on the attributes of a performance bond. We find
these authorities unpersuasive.”) (citations omitted).

20 L–J, Inc. v. Bituminous Fire and Marine Ins. Co., 366
S.C. 117, 621 S.E.2d 33, 37 (2005).

Motorists' viewpoint reflects the minority viewpoint of other

courts who have considered this issue. 21  And we agree with
*76  the Supreme Court of Pennsylvania that Motorists'

position “is an overly broad interpretation of accident” that
fails to take into account the full nature of the concept of

fortuity. 22  In other words, although we may have done so in
factually distinguishable cases in the past, we rightly should
not end our analysis in this case by merely concluding that
coverage exists simply because it is virtually certain that Elite
would not have intentionally built a shoddy home for the
Mintmans.

21 See General Sec. Indem. Co. of Arizona, 205 P.3d at 535
(“a minority of jurisdictions has held that the damage
resulting from faulty workmanship is an accident, and
thus, a covered occurrence, so long as the insured did
not intend the resulting damage.”). The Colorado Court
of Appeals cited a case from the United States District
Court for the District of Utah, as well as state courts
in Florida, Kansas, Tennessee, Texas, and Wisconsin, as
being members of this minority. Id.

22 Kvaerner Metals Div. of Kvaerner U.S., Inc., 908 A.2d
at 899 n. 9 (“While the majority of Courts have held that
coverage under a CGL policy is not triggered by poor
workmanship which causes injury to the work product
itself, a minority of jurisdictions have held that faulty or
negligent workmanship constitutes an accident so long
as the insured did not intend for the damage to occur.
We believe that this is an overly broad interpretation
of accident, as the situation is rare indeed in which a
contractor intends that the work product suffer injury.
Because we believe that CGL policies are not the proper
means to protect against such risks, we concur with the
majority of Courts and decline to apply coverage in such
cases.”) (citations omitted).

[9]  [10]  [11]  For an event to be truly fortuitous, it
must, of course, be accidental because the policy only covers
occurrences that are accidents. Of course, one cannot intend to
commit an accident because an accident is “an event that takes

place without one's foresight or expectation....” 23  Or, as our
late colleague William E. McAnulty, Jr., wrote as a judge of
the Kentucky Court of Appeals, an accident in the insurance
law context is “something that does not result from a plan,

design, or ... intent on the part of the insured.” 24  So focusing
solely upon whether Elite intended to build a faulty house
is insufficient. Rather, a court must also focus upon whether
the building of the Mintmans' house was a “ ‘chance event’

beyond the control of the insured [Elite].” 25  Or, in other
words, a court must bear in mind that a fortuitous event is
one that is “beyond the power of any human being to bring ...

to pass, [or is] ... within the control of third persons....” 26

It is abundantly clear, therefore, that the issue of control is
encompassed in the fortuity doctrine.

23 Essex Ins. Co., 261 S.W.3d at 460.

24 Stone v. Kentucky Farm Bureau Mut. Ins. Co., 34 S.W.3d
809, 812 (Ky.App.2000).

25 16 Holmes' Appleman on Insurance 2d at § 116.1B.

26 46 C.J.S. Insurance at § 1235.

Clearly, Elite had control over the construction of the
Mintmans' home, either directly or through the subcontractors
it chose. One cannot logically say, therefore, that the allegedly
substandard construction of the Mintmans' home by Elite
was a fortuitous, truly accidental, event. This leads to the
inevitable conclusion that the faulty workmanship claim at
issue is not covered by the CGL policy Elite purchased
from Motorists because the faulty workmanship was not
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an accidental occurrence. As stated before, this conclusion
is in accordance with decisions of numerous other courts
comprising the majority viewpoint. Simply put, “[f]aulty

workmanship is not an accident....” 27

27 Essex Ins. Co., 261 S.W.3d at 460.

D. Precedent Does Not Compel a Different Conclusion.

1. Bituminous Cas. Corp. v. Kenway Contracting, Inc.

We reject any contention that Bituminous Cas. Corp. compels
a different result. Bituminous Cas. Corp., greatly relied upon
by both the Court of Appeals and Motorists, did involve,
like the case at *77  hand, a CGL policy dispute over
whether a contractor's actions constituted an “occurrence.”
But the contractor's action in Bituminous Cas. Corp. is readily
factually distinguishable from the case at hand because that
case was not a faulty construction case.

The contractor in Bituminous Cas. Corp. improperly

demolished over half of a residential structure. 28  We
held that the contractor's improper destructive act was an
“occurrence” under the CGL policy because the damage
to the property was “not the plan, design, or intent of

the insured.” 29  Given that conclusion, we did not address
the control aspect of the fortuity doctrine. Bituminous Cas.
Corp. does not compel a conclusion that Elite's allegedly
substandard construction of the Mintmans' home in the case
at hand is an “occurrence” because the quick destruction of
a residence is manifestly a completely different undertaking
than the protracted improper construction of a residence. The
home construction in the case at hand occurred over a period
of weeks; the mistaken destruction of a carport in Bituminous
Cas. Corp. occurred in a short flurry of activity on only one
day. Because of this inescapable, material factual difference,
Bituminous Cas. Corp. is not controlling on the narrow issue
presented in this case: whether a claim of faulty construction
may qualify as an “occurrence” under a standard CGL policy.

28 240 S.W.3d at 636.

29 Id. at 639.

2. James Graham Brown Foundation,
Inc. v. St. Paul Fire & Marine Ins. Co.

Likewise, we do not believe our nearly two-decade old
decision in James Graham Brown Foundation, Inc. v. St.

Paul Fire & Marine Ins. Co. 30  compels us to affirm the
Court of Appeals. Again, that case is markedly factually
distinguishable from the case at hand.

30 814 S.W.2d 273 (Ky.1991).

James Graham Brown Foundation, Inc. involved a question
of whether a CGL policy purchased for a wood treatment
facility provided coverage for a federally mandated
environmental cleanup. We held that the trial court erred by
finding on summary judgment that there was no “occurrence”

under the CGL policy. 31  In the course of explaining our
decision, we made some expansive statements about CGL
policies. Specifically, we opined that the term “occurrence”
is to be “broadly and liberally construed” and that a CGL
policy's very nature “suggests” an “expectation of maximum

coverage.” 32  Furthermore, we held that “if injury was not
actually and subjectively intended or expected by the insured,
coverage is provided even though the action giving rise to the

injury itself was intentional and the injury foreseeable.” 33

31 Id. at 281.

32 Id. at 278.

33 Id.

Perhaps some of our language in James Graham Brown
Foundation, Inc. could lead to the conclusion reached by the
Court of Appeals. But a close examination of the different
definition of occurrence in that case and this one reveals that
our decision in James Graham Brown Foundation, Inc. does
not compel affirming the Court of Appeals in this case.

[12]  The CGL policies in James Graham Brown
Foundation, Inc. defined occurrence as “[a]n accident,
including continuous or repeated exposure to conditions,
which result in bodily injury or property *78  damage,
neither expected nor intended from the standpoint of the

insured.” 34  The language referencing the expectations and
intentions of the insured led us to adopt a broad, subjective
standard of policy construction. The policy at hand, however,
in accordance with modern CGL policies, completely omits
from the definition of occurrence any language referencing

the expectations or intent of the insured. 35

34 Id. at 275 (emphasis added).
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35 9A Couch on Insurance § 129:3 (2009) (“As initially
drafted in 1966, the occurrence definition essentially
contained the language of what is now commonly
known as the intentional acts exclusion. The original
definition stated that an occurrence was ‘an accident,
including injurious conditions which results during the
policy period, in bodily injury or property damage
neither expected nor intended from the standpoint of
the insured.’ While this exclusionary language was
eventually separated from the occurrence definition and
was included as a separate exclusion within the policy,
the inclusion of this language in the definition of an
occurrence initially has created an ongoing split among
courts across the country as to whether an intentional
act with unintentional consequences is an occurrence.”)
(footnote omitted).

We are aware that the language regarding an insured's
intent and expectations is now contained in the
exclusions portion, specifically Section I(A)(2)(a), of
the CGL policy. In pertinent part, that subsection
provides that the policy does not apply to bodily
injury or property damage that “may reasonably be
expected to result from the intentional or criminal acts
of an insured or which is in fact expected or intended
by the insured, even if the injury or damage is of
a different degree or type than actually expected or
intended.” However, a court need not consider the
applicability of an exclusion if there is no initial grant
of coverage under the policy. See, e.g., Amerisure,
Inc., 818 N.E.2d at 1005 (“In simplistic terms, the
process is such: if the insuring clause does not extend
coverage, one need look no further. If coverage exists,
exclusions must then be considered. If an exclusion
excludes coverage, an exception to the exclusion
may re-grant coverage. However, the entire process
must begin with an initial grant of coverage via the
insuring clause; otherwise, no further consideration
is necessary. Therefore, in the present case, we do
not address any arguments regarding exclusions or
exceptions to exclusions because here there is no
initial coverage due to the lack of ... an ‘occurrence.’
”). Since we conclude that there is no coverage in this
case because there was no occurrence, we need not
examine any exclusions.

The policy at issue in Bituminous Cas. Corp. contained the
same definition of occurrence as does the policy in the

case at hand. 36  In Bituminous Cas. Corp., therefore, we
likely should not have quoted and relied upon much of the
sweeping language of James Graham Brown Foundation, Inc.
without acknowledging that the policy to be interpreted in
Bituminous Cas. Corp. contained a definition of occurrence
materially different from that found in James Graham Brown

Foundation, Inc. 37  Upon reflection, we now recognize the
crucial, materially different definition of occurrence in this
case renders James Graham Brown Foundation, Inc. of,
at most, limited value in determining whether there is an

“occurrence” in the case at hand. 38

36 240 S.W.3d at 639.

37 See id. at 638 (devoting section IV(A) to the purposes
underlying CGL policies by liberally quoting from James
Graham Brown Foundation, Inc.).

As discussed before, we do not question the result
in Bituminous Cas. Corp. because of the factual
distinctions between it and the case at hand

38 See, e.g., Gen. Sec. Indem. Co. of Arizona, 205 P.3d
at 537 (distinguishing prior precedent because that
precedent construed a policy defining an occurrence
based, in part, on the expectations or intentions of the
insured; but the policy in the instant case “does not
focus on the expectations or intentions from the insured's
standpoint. Thus, our interpretation of the term here need
not be limited to the expectations or intentions of the
insured.”).

*79  Even if we broadly construed the term, however, faulty
construction would not constitute an “occurrence” because,
as previously explained, the poor workmanship was not

an accident. 39  Because the allegedly poor workmanship
at issue cannot reasonably be construed to fall within
the policy's definition of occurrence, then Elite (and, by
extension, Motorists) cannot reasonably expect coverage for

the acts at issue. 40  To the contrary, we believe the policy's
requirement that its coverage extends only to an “occurrence,”
combined with the policy's definition of occurrence, is an
“unequivocal, conspicuous and plain and clear manifestation

of the company's intent to exclude coverage....” 41  As
Justice David Souter noted in an opinion he wrote while
serving on the Supreme Court of New Hampshire, defective
workmanship does not meet the definition of fortuity; and,
thus, “[d]espite proper deference, then, to the reasonable
expectations of the policyholder, we are unable to find in the
quoted policy language a reasonable basis to expect coverage

for defective workmanship.” 42

39 Essex Ins. Co., 261 S.W.3d at 460 (“Faulty workmanship
is not an accident; instead it is a foreseeable occurrence,
and performance bonds exist in the marketplace to insure
the contractor against claims for the cost of repair or
replacement of faulty work.”).
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40 James Graham Brown Foundation, 814 S.W.2d at 277
(“The insurer's responsibility under a comprehensive
policy is not measured by its intent. The insured is
entitled to all the coverage he may reasonably expect
under the policy.”).

41 Id. (“Only an unequivocal, conspicuous and plain and
clear manifestation of the company's intent to exclude
coverage will defeat this expectation [of coverage by an
insured under a CGL policy].”).

42 McAllister v. Peerless Ins. Co., 124 N.H. 676, 474 A.2d
1033, 1036 (1984).

E. Cincinnati Owed No Duty to Defend in this Case.

[13]  [14]  We likewise reject Motorists' contention that
Cincinnati had a duty to defend Elite because there was a
possibility at the outset that the Mintmans' allegations came
within the scope of the CGL policy Elite purchased from
Cincinnati. As Motorists correctly points out, our precedent
holds that “an insurer has a duty to defend if there is any
allegation which potentially, possibly or might come within

the coverage terms of the insurance policy.” 43  However, as
we explained in the very next sentence of Aetna Cas. & Surety
Co., an insurer need not always defend against a claim it
believes falls outside the policy it issued. Rather, if an insurer
makes a determination that the claim is not covered, it may,

among other equally valid choices, “elect not to defend.” 44

Thus, Cincinnati's refusal to defend Elite against a claim
clearly falling outside the policy at issue was not inherently
improper.

43 Aetna Cas. & Surety Co., Inc., 179 S.W.3d at 841.

44 Id. (“If the insurer believes there is no coverage, it has
several options. One is to defend the claim anyway,
while preserving by a reservation of rights letter its right
to challenge the coverage at a later date. Another is
to elect not to defend. However, should coverage be
found, the insurer will be liable for all damages naturally
flowing from the failure to provide a defense.”) (internal
quotation marks omitted).

F. Summary.

In summary, we join the majority of other courts who have
considered this question by holding that “a claim for faulty
*80  workmanship, in and of itself, is not an “occurrence”

under a commercial general liability policy because a failure
of workmanship does not involve the fortuity required to

constitute an accident.” 45

45 9A Couch on Insurance Third Edition § 129:4 (2009).
It appears as if a general rule exists whereby a CGL
policy would apply if the faulty workmanship caused
bodily injury or property damage to something other
than the insured's allegedly faulty work product. Id.
(“In other words, although a commercial general
liability policy does not provide coverage for faulty
workmanship that damages only the resulting work
product, the policy does provide coverage if the
faulty workmanship causes bodily injury or property
damage to something other than the insured's work
product.”). Thus, as we construe it, application of the
general rule could lead to coverage if, for example,
the Mintmans' allegedly improperly constructed home
damaged another's property. However, we need not
definitively decide in this case whether we should
adopt this general rule, as the facts do not present a
claim that would fall within it.

IV. CONCLUSION.

For the foregoing reasons, the decision of the Court
of Appeals is reversed; and the judgment of the trial
court granting summary judgment to Cincinnati Insurance
Company is reinstated.

All sitting. All concur.
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Synopsis
Insured who conducted landscaping and excavating business
brought declaratory judgment action against insured to
resolve disputed claim for coverage. The Superior Court,
Hillsborough County, Goode, J., entered a decree for the
insurer based on master's conclusion that there was no
coverage for customer's claim for defective workmanship,
and insured appealed. The Supreme Court, Souter, J., held
that: (1) master's findings that insured's agent had made no
representation that coverage would be provided for liability
of the sort asserted by customer's claim and that agent's
conversation with insured did not give rise to any obligation
to provide such coverage had a sufficient evidentiary basis;
(2) “completed operations” coverage in policy did not extend
to customer's claims of faulty workmanship; and (3) even
if insured had been covered by comprehensive general
liability policy, coverage would not have extended to claim of
defective workmanship in which customer sought to recover
cost of correcting the defective work and did not claim that
such defects had caused damage to any property other than
the work product.

Affirmed.
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after completion of the operation and where
customer's claims were for correction of defects
in workmanship, even though the evidence of the
faulty workmanship in question may well have
appeared only after completion of the work.

31 Cases that cite this headnote

[4] Insurance
Commencement and Duration of Coverage

Insurance
Pleadings

217 Insurance
217XVII Coverage––Liability Insurance
217XVII(A) In General
217k2263 Commencement and Duration of
Coverage
217k2264 In general

(Formerly 217k514.10(1))
217 Insurance
217XXIII Duty to Defend
217k2912 Determination of Duty
217k2914 Pleadings

(Formerly 217k514.10(1))
To determine time when damage was alleged to
have occurred to claimant who brought action
against insured, for purposes of determining
whether policy covered the damage, Supreme
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[5] Insurance
Scope of coverage

217 Insurance
217XVII Coverage––Liability Insurance
217XVII(B) Coverage for Particular Liabilities
217k2359 Manufacturers' or Contractors'
Liabilities
217k2361 Scope of coverage

(Formerly 217k435.24(7))
Even if insured who conducted landscaping
and excavation business had been covered by
comprehensive general liability policy, coverage
would not have extended to claim of defective
workmanship, in which customer sought to
recover cost of correcting the defective work
and did not claim that such defects had caused
damage to any other property than the work
product.

26 Cases that cite this headnote

Attorneys and Law Firms

**1034  *677  Ladd Law Offices, Hollis (William M. Ladd,
Hollis, on the brief and orally), for plaintiff.

Devine, Millimet, Stahl & Branch P.A., Manchester (Lee C.
Nyquist, Manchester, on the brief and orally), for defendant.

Opinion

SOUTER, Justice.

This is an action for declaratory judgment under RSA 491:22
to resolve a disputed claim for coverage under an insurance
policy. In 1978 the plaintiff began to conduct a landscaping
and excavating business. He met with an agent of the
defendant to *678  obtain insurance coverage. The parties
disagree over the details of the conversation between the
plaintiff and the agent, but it is undisputed that each party
understood that the defendant would issue to the plaintiff
a comprehensive general liability policy with completed
operations coverage. The defendant issued such a policy, but
failed to deliver to the plaintiff a set of **1035  documents
that included all the written terms governing the coverage.

Through the agent, the defendant did deliver a so-called deck
sheet, which normally would have functioned as a cover or
binder for written endorsements. The deck sheet identified the
parties, bore some notations indicating coverage, and set out
various standard definitions and conditions. It did not include
language generally granting coverage, but it did include a
definition of “completed operations hazard.”

In 1979 Michael Finkelstein hired the plaintiff to landscape
his property and to construct a leach field on it. In 1980 Mr.
Finkelstein brought action against the plaintiff for breaches
of contract, claiming faulty workmanship in constructing the
leach field and in performing the landscaping. Mr. Finkelstein
sought damages to pay for correcting the allegedly defective
work. He did not claim that such defects had caused damage
to any other property than the work product, nor did he claim
any damage to the work product other than the defective
workmanship.

The plaintiff brought the present action to determine coverage
for the liability asserted in the underlying action brought
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by Mr. Finkelstein. Following trial, the Master (R. Peter
Shapiro, Esq.) concluded that there was no coverage, and the
Superior Court (Goode, J.) accordingly entered a decree for
the defendant. We affirm.

The plaintiff claims that he is entitled to coverage for
any liability for failure to perform in accordance with his
contractual obligations. He rests his claim on two grounds, his
dealings directly with the agent and the terms of the policy
itself.

The master found that the plaintiff had discussed the insurance
requirements of his business with an acquaintance, and that
by the time he met with the agent, he understood that he ought
to obtain general liability and completed operations coverage.
The master also found that neither the plaintiff nor the agent
definitely recalled any representations the agent made about
the coverage the defendant would provide. He found the agent
had made no representation that coverage would be provided
for liability of the sort asserted by Mr. Finkelstein, and he
concluded that the agent's conversation with the plaintiff did
not give rise to any obligation to provide such coverage.

*679  [1]  We will sustain the master's findings of fact if
there was evidence on which a reasonable person could have
found as he did. U.S. Fidelity & Guaranty Co., Inc. v. Johnson
Shoes, Inc., 123 N.H. 148, 153, 461 A.2d 85, 88 (1983).
Judged on this standard, the master's findings must stand.
It is true that the plaintiff did testify that as a result of his
conversation with the agent he understood that the insurance
company would pay the cost of correcting substandard work.
But the plaintiff also admitted that he had no recollection
that the agent had said the plaintiff would have “warranty
insurance,” or “guaranteed [sic] insurance” and no memory
that the agent “ever even mentioned anything at all about
coverage for faulty workmanship.”

[2]  No further references to the testimony are needed to
demonstrate that there was a sufficient evidentiary basis
for the master's findings. Since the findings must be
sustained, there is no occasion to apply the rule that prior
dealings between insured and insurer can lead to enforceable
expectations of coverage. See Robbins Auto Parts, Inc. v.
Granite State Ins. Co., 121 N.H. 760, 762–63, 435 A.2d 507,
508 (1981).

The plaintiff also claims coverage based on the terms of the
policy. He argues that in construing those terms we should
hold that the defendant's failure to deliver complete policy

terms estops it to claim that any policy exclusions limit
coverage, and he urges that any ambiguity in policy terms
be construed against the defendant. We do not consider these
claims about the application of estoppel and the resolution of
ambiguity, because nothing in the policy language that was
or should have been **1036  delivered could give rise to the
coverage that the plaintiff seeks.

In considering the plaintiff's claim based on the terms of
the policy, we look first to those terms set out on the deck
sheet, the one document that was delivered to the plaintiff.
Although the deck sheet did not include the general grant of
liability coverage, it did include the definition of “completed
operations hazard.” Since it is undisputed that the insurance
to be provided included coverage for liability arising out of
completed operations, we look to that definition to determine
whether completed operations coverage extends to claims
of faulty workmanship. The portion of the definition that
concerns us provides coverage by reference to liability for
“property damage arising out of operations ... but only if
the ... property damage occurs after such operations have been
completed or abandoned.”

[3]  [4]  Two portions of this language make it clear that
liability for faulty workmanship is not the subject of coverage
for completed *680  operations. First, it is clear from the
language that the property damage giving rise to liability must
take place after the completion of the operation. To determine
the time when the damage is alleged to have occurred, we look
to the declarations in the underlying action. Lumbermen's
&c. Co. v. McCarthy, 90 N.H. 320, 321, 8 A.2d 750, 751
(1939). The claims for faulty workmanship as set out in those
declarations are claims for defects in existence by the time the
work was completed. The evidence of faulty workmanship
may well have appeared only after completion, when effluent
failed to disperse and grass died. But the claim in each
instance before us remains a claim to correct a defect in
workmanship. Such a defect is complete when the work is
complete, and thus cannot give rise to liability covered under
the quoted language of the policy.

A second element of that language also indicates that there is
no coverage. The property damage in question must “occur”
after completion. The deck sheet defines “occurrence” in the
standard fashion as “an accident, including continuous or
repeated exposure to conditions, which results in property
damage.” Since the context does not indicate different
definitions for the noun and verb forms, no property damage
in question can “occur” without such accident or exposure.

McAllister v. Peerless Ins. Co., 124 NH 676 (1984)
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See Williams v. Aetna Casualty & Surety Co., 151 N.J.Super.
68, 376 A.2d 562 (1977).

The fortuity implied by reference to accident or exposure is
not what is commonly meant by a failure of workmanship.
Hull v. Berkshire Mut. Ins. Co., 121 N.H. 230, 427 A.2d 523
(1981); Tinker, Comprehensive General Liability Insurance
—Perspective and Overview, 25 Fed'n. Ins.Couns.Q. 217,
231 (1975). The master therefore rightly concluded that the
declarations in the underlying action allege no occurrence.
Despite proper deference, then, to the reasonable expectations
of the policyholder, Town of Epping v. St. Paul Fire & Marine
Ins., 122 N.H. 248, 252, 444 A.2d 496, 498 (1982), we are
unable to find in the quoted policy language a reasonable basis
to expect coverage for defective workmanship.

[5]  We reach the same result if we extend our consideration
of the language of the policy to the general grant of coverage
customarily used in general liability policies. The defendant
did not deliver a written statement of this term in this case,
but even if delivered it would have provided no coverage on
a claim of defective workmanship.

The evidence at trial included a copy of the general coverage
provision that the defendant should have delivered. Its
pertinent language would obligate the defendant to pay
damages arising out of “property damage to which this
insurance applies, caused by an *681  occurrence.” This
general provision is thus equivalent to the language quoted
from the definition of “completed operations hazard” in
providing coverage only when the damage results from an
occurrence, and our earlier discussion of **1037  the nature
of an occurrence applies with equal force here. In fact, the
holding in Hull v. Berkshire Mutual Insurance Co., 121
N.H. 230, 427 A.2d 523 (1981), was that a general grant of
coverage identical to the general coverage provision here does
not insure against liability for the cost of correcting defective
work.

The plaintiff seeks to distinguish Hull as a case for “money
damages” for “unaesthetic work, an intangible.” But Hull did

not turn on the nature of the relief sought in the underlying
action, or on the visual perceptibility of the defect. Rather, we
held there that defective work, standing alone, did not result
from an occurrence, and indeed was not property damaged
within the meaning of the policy. The holding in Hull is
squarely applicable to the present case, whether we consider
the requirement of occurrence in the general grant of coverage
or the same requirement in the terms relating to completed
operations.

The plaintiff further seeks to avoid the precedent of Hull,
and the analysis on which it rested, by invoking Commercial
Union Assurance Cos. v. Gollan, 118 N.H. 744, 394 A.2d
839 (1978). That latter case is inapposite here. The record in
that case indicates that the parties had stipulated that the only
issue to be decided was whether certain policy exclusions
negated coverage, and the opinion was concerned solely with
resolving what was held to be ambiguity created by the
exclusions in question. In the absence of such a stipulation, it
is not appropriate to consider exclusions unless coverage has
first been found. In the instant case, and in Hull, it is clear
that the policy terms granting coverage provide none against
the liability asserted in the underlying actions. For the same
reason, we do not reach the plaintiff's claim that a requirement
of fair notice should estop the defendant to deny coverage. It
is not apparent how an estoppel to deny coverage can arise
unless there is some basis to find coverage in the first instance.

The record indicates that the defendant met its burden under
RSA 491:22–a to prove there was no coverage under the
policy. We affirm the judgment below.

Affirmed.

All concurred.

All Citations

124 N.H. 676, 474 A.2d 1033

End of Document © 2020 Thomson Reuters. No claim to original U.S. Government Works.
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KeyCite Red Flag - Severe Negative Treatment
 Superseded by Statute as Stated in TCD, Inc. v. American Family Mut. Ins.

Co., Colo.App., April 12, 2012

205 P.3d 529
Colorado Court of Appeals,

Div. I.

GENERAL SECURITY INDEMNITY COMPANY
OF ARIZONA, f/k/a Fulcrum Insurance Company,

an Arizona corporation, Plaintiff–Appellant,
v.

MOUNTAIN STATES MUTUAL CASUALTY
COMPANY, a New Mexico corporation; American
Family Mutual Insurance Company, a Wisconsin

corporation; Colony National Insurance Company,
a Virginia corporation; Farmers Alliance Mutual

Insurance Company, a Kansas corporation; Hartford
Insurance Company; and Western Heritage

Insurance Company, Defendants–Appellees.

Nos. 07CA2291, 07CA2292.
|

Feb. 19, 2009.

Synopsis
Background: Framing subcontractor's insurer brought
contribution and indemnification action against sub-
subcontractors' commercial general liability (CGL) insurers,
seeking relief for such insurers failure or refusal to share the
costs in the defense of framing subcontractor against third-
party complaint filed by general contractor in construction
defect action. The Boulder County District Court, Morris W.
Sandstead, J., granted sub-subcontractors' insurers summary
judgment, and subcontractor's insurer appealed.

[Holding:] The Court of Appeals, Taubman, J., held that as a
matter of first impression, complaints in construction defect
action that only alleged poor workmanship did not allege an
occurrence that triggered a duty to defend in the CGL policies
issued to the sub-subcontractors.

Affirmed.

West Headnotes (11)

[1] Insurance
Accident, occurrence or event

217 Insurance
217XVII Coverage––Liability Insurance
217XVII(A) In General
217k2273 Risks and Losses
217k2275 Accident, occurrence or event
In construction defect action, complaint filed
against general contractor by homeowners'
association and third-party complaint filed by
general contractor against framing subcontractor
did not allege an “occurrence” that triggered
a duty to defend, in commercial general
liability (CGL) insurance policies issued
to framing subcontractor's sub-subcontractors;
CGL policies defined “occurrence” as an
“accident,” the necessary element of fortuity
was inherent in the meaning of the term
“accident,” complaints in construction defect
action only alleged poor workmanship and did
not allege any damage beyond the work product
of the framing subcontractor or that the poor
workmanship caused consequential damages,
poor workmanship was not a fortuitous event,
and CGL policies were not intended to hold
insurers as guarantors of an insured's work.

23 Cases that cite this headnote

[2] Appeal and Error
Insurers and insurance

30 Appeal and Error
30XVI Review
30XVI(D) Scope and Extent of Review
30XVI(D)22 Substantive Matters
30k3771 Trade, Business, and Finance
30k3774 Insurers and insurance

(Formerly 30k893(1))
A trial court's interpretation of an insurance
policy is reviewed de novo, applying ordinary
principles of contract interpretation.

[3] Insurance
Plain, ordinary or popular sense of language
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217 Insurance
217XIII Contracts and Policies
217XIII(G) Rules of Construction
217k1822 Plain, ordinary or popular sense of
language
Courts give words in an insurance policy their
plain and ordinary meaning, unless the policy
evinces a contrary intent.

[4] Insurance
Construction as a whole

217 Insurance
217XIII Contracts and Policies
217XIII(G) Rules of Construction
217k1810 Construction as a whole
Courts read insurance policy provisions as a
whole, rather than in isolation.

[5] Insurance
Function of, and limitations on, courts, in

general
217 Insurance
217XIII Contracts and Policies
217XIII(G) Rules of Construction
217k1807 Function of, and limitations on, courts,
in general
Courts cannot rewrite, add, or delete provisions
in their interpretations of insurance policies.

1 Cases that cite this headnote

[6] Insurance
Pleadings

217 Insurance
217XXIII Duty to Defend
217k2912 Determination of Duty
217k2914 Pleadings
In determining whether a duty to defend exists
under an insurance policy, a trial court must
limit its examination to the four corners of the
underlying complaint.

2 Cases that cite this headnote

[7] Insurance
Pleadings

217 Insurance

217XXIII Duty to Defend
217k2912 Determination of Duty
217k2914 Pleadings
An insurer's duty to defend arises when the
underlying complaint against the insured alleges
any facts that might fall within the coverage of
the policy.

3 Cases that cite this headnote

[8] Insurance
Pleadings

217 Insurance
217XXIII Duty to Defend
217k2912 Determination of Duty
217k2914 Pleadings
An insurance company has a duty to defend if
the allegations in the complaint could impose
liability under the policy.

4 Cases that cite this headnote

[9] Insurance
Pleadings

217 Insurance
217XXIII Duty to Defend
217k2912 Determination of Duty
217k2914 Pleadings
An insurance company has a duty to defend if
the allegations in the complaint state a claim
which is potentially or arguably within the policy
coverage or if there is some doubt as to whether
a theory of recovery within the policy coverage
has been pleaded.

5 Cases that cite this headnote

[10] Insurance
Accident, occurrence or event

217 Insurance
217XVII Coverage––Liability Insurance
217XVII(A) In General
217k2273 Risks and Losses
217k2275 Accident, occurrence or event
A claim for damages arising from poor
workmanship, standing alone, does not allege an
accident that constitutes a covered “occurrence”
under a commercial general liability (CGL)
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insurance policy, regardless of the underlying
legal theory pled.
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Opinion

Opinion by Judge TAUBMAN.

Plaintiff, General Security Indemnity Company of Arizona
(GSINDA), appeals the trial court's orders granting summary
judgment in favor of six insurance company defendants,
American Family Mutual Insurance Company (American),
Colony National Insurance Company (Colony), Farmers
Alliance Mutual Insurance Company (Farmers), Hartford
Insurance Company (Hartford), Mountain States Mutual
Casualty Company (Mountain), and Western Heritage
Insurance Company (Western). We affirm.

In granting defendants' summary judgment motions, the
trial court rejected GSINDA's claims that defendants were
obligated to contribute to the defense of GSINDA's insured,
Foster Frames, against a third-party construction defect
complaint.

The sole issue for review is whether the trial court erred
in determining that defendants, who insured Foster Frames'
subcontractors (the sub-subcontractors), had no duty to
defend Foster Frames as a matter of law because there was
no “occurrence” alleged in the underlying complaints of the
construction defect litigation. We perceive no error because
we conclude that claims of defective workmanship, standing
alone, do not constitute an “occurrence.” Further, we conclude
the broad allegations of “other” or “consequential” damages
here are insufficient to give rise to a duty to defend.

I. Background

In 2003, Summit at Rock Creek Homeowners Association,
Inc. (HOA) filed suit against D.R. Horton, Inc.—Denver
(DRH) for alleged construction defects in the Summit at Rock
Creek housing project. Specifically, the HOA asserted, inter
alia, that DRH's negligence resulted in property damage and
that DRH breached contractual and implied warranties, which
also resulted in property damage. Eventually, the HOA settled
its claims against DRH.

After the HOA complaint was filed, DRH filed a third-
party indemnification complaint against its subcontractors,
including Foster Frames. DRH asserted claims of breach of
contract, breach of express warranty, and negligence, among
others.

Because GSINDA had insured Foster Frames, it defended it
against DRH's third-party complaint. The DRH third-party
complaint was later dismissed by the trial court, and the
dismissal was affirmed by a division of this court. See D.R.
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Horton, Inc.—Denver v. AAA Waterproofing, Inc., 2008 WL
4516292 (Colo.App. No. 06CA 1874, Oct. 9, 2008) (not
published pursuant to C.A.R. 35(f) ).

In the trial court, Foster Frames filed a fourth-party complaint
against the sub-subcontractors, seeking indemnity if it were
found liable to DRH.

The trial court stayed proceedings on Foster Frames' fourth-
party claims, pending appeal of the dismissal of the DRH
complaint.

In this action, GSINDA filed a complaint against the sub-
subcontractors' insurance companies, seeking relief for their
failure or refusal to share in the costs of the defense of Foster
Frames against the DRH third-party complaint. GSINDA
sought a declaratory judgment as to the duties owed by
defendants with respect to Foster Frames. It also sought
equitable contribution, equitable subrogation, equitable
indemnity, and damages, in the nature of reimbursement, from
defendants for the costs of defending or indemnifying Foster
Frames.

GSINDA filed motions for partial summary judgment against
defendants, asserting that as a matter of law the insurance
policies *532  issued to the sub-subcontractors obligated
defendants to defend Foster Frames against DRH's third-party
complaint because the underlying complaints alleged damage
arguably covered under the insurance policies. Defendants
filed cross-motions for summary judgment.

The trial court granted defendants' cross-motions for
summary judgment in six separate orders and determined
that defendants were not obligated to defend Foster Frames
as a matter of law because the property damage alleged by
the HOA was not caused by an “occurrence,” as defined in
defendants' insurance policies.

The trial court certified its summary judgment orders pursuant
to C.R.C.P. 54(b) as final and appealable. GSINDA now
appeals.

The trial court stayed all other issues in the insurance coverage
action, pending resolution of DRH's appeal of the trial court's
dismissal of its third-party complaint.

II. Coverage of Defective Workmanship Under Insurance
Policies

GSINDA contends that the trial court erred in not following
Hoang v. Monterra Homes (Powderhorn) LLC, 129 P.3d 1028
(Colo.App.2005) (Monterra Homes), rev'd on other grounds
sub nom. Hoang v. Assurance Co. of Am., 149 P.3d 798
(Colo.2007), in its determination that the underlying HOA
complaint and the DRH third-party complaint did not allege
an “occurrence.”

More specifically, GSINDA argues that the trial court should
have applied Monterra Homes to determine that because the
sub-subcontractors did not know, intend, or expect property
damage to result from their work, the HOA complaint and
DRH third-party complaint sufficiently alleged that defective
workmanship by DRH resulted from an accident. Thus,
in GSINDA's view, the underlying complaints alleged an
occurrence that triggered coverage under the policies. We
perceive no error in the trial court's orders because we
conclude a claim of defective workmanship, standing alone,
does not allege an occurrence.

We review a trial court's summary judgment order de novo.
West Elk Ranch, L.L.C. v. United States, 65 P.3d 479, 481
(Colo.2002). Summary judgment is appropriate when the
pleadings and supporting documentation demonstrate that no
genuine issue of material fact exists and that the moving party
is entitled to summary judgment as a matter of law. Id. The
nonmoving party is entitled to the benefit of all favorable
inferences from the undisputed facts, and all doubts as to the
existence of a triable issue of fact must be resolved against
the moving party. Id.

[1]  The sole issue here is whether the underlying complaints
—the HOA complaint and the DRH third-party complaint-
alleged an occurrence that would trigger a duty to defend
under the insurance policies defendants issued to the sub-
subcontractors. We conclude that they did not.

[2]  [3]  [4]  [5]  We review a trial court's interpretation
of an insurance policy de novo, applying ordinary principles
of contract interpretation. Cyprus Amax Minerals Co. v.
Lexington Ins. Co., 74 P.3d 294 (Colo.2003). We give words
in an insurance policy their plain and ordinary meaning,
unless the policy evinces a contrary intent. McGowan v.
State Farm Fire & Casualty Co., 100 P.3d 521, 522
(Colo.App.2004). We read policy provisions as a whole,
rather than in isolation. Id. We cannot rewrite, add, or delete
provisions in our interpretation. Id.
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[6]  In determining whether a duty to defend exists, a trial
court must limit its examination to the four corners of the
underlying complaint. Cyprus Amax Minerals, 74 P.3d at 299.

[7]  An insurer's duty to defend arises when the underlying
complaint against the insured alleges any facts that might
fall within the coverage of the policy. Hecla Mining Co. v.
New Hampshire Ins. Co., 811 P.2d 1083, 1089 (Colo.1991)
(citing Douglass v. Hartford Ins. Co., 602 F.2d 934, 937 (10th
Cir.1979)).

[8]  [9]  An insurance company has a duty to defend if the
allegations in the complaint could impose liability under the
policy. Id. (citing Douglass, 602 F.2d at 937). Alternatively,
an insurance company has a duty to *533  defend if the
allegations in the complaint state a claim which is potentially
or arguably within the policy coverage or if there is some
doubt as to whether a theory of recovery within the policy
coverage has been pleaded. Id. (citing City of Willoughby
Hills v. Cincinnati Ins. Co., 9 Ohio St.3d 177, 459 N.E.2d 555,
558 (1984)).

With these principles in mind, we review the allegations of
the complaint against the sub-subcontractors, which is based
on the allegations in the HOA and DRH complaints. Then we
review the terms of the insurance policies.

As relevant here, the HOA complaint alleged:

2. The Community's existing 226 units were completed in
approximately February 2001.

....

31. On information and belief, these errors [enumerated in
¶ 30 of the complaint], deficiencies and defects, for which
defendants are legally liable, have caused, and continue
to cause, actual property damage, loss of use and/or other
losses to the Association, and consequential damage to, and
the loss of use of, various elements of the Project, over time,
from the date those areas were first put to their intended
use.

The DRH complaint incorporated the same property damage
allegations, asserting, “To the extent that the allegations made
in the HOA's Complaint are true, which [DRH] denies, any
and all damages incurred by the HOA were proximately
caused in whole or in part by the breach of contract by
the Third–Party Defendants [including Foster Frames] and/

or their subcontractors.” DRH made this same allegation with
regard to the HOA's other claims as well.

The trial court determined that “[t]he HOA complaint, on
which the [DRH] Third–Party complaint was based, sought
damages for numerous construction defects, but does not
claim damages from any event that would qualify as an
‘occurrence’ under” the policies. Further, the trial court
determined that “the [DRH] third-party complaint contains
no allegation of the timing of the property damages,” and it
“contains nothing substantive about the extent or nature of the
property damages either.”

Our review of the HOA and DRH complaints shows
that the claims asserted lay in tort, contract, and breach
of warranty. They alleged the contractors, subcontractors,
and sub-subcontractors were negligent, breached contractual
obligations, and breached various express or implied
warranties in constructing the housing project. The claims
also alleged general defects, poor workmanship, improper
design, and misrepresentation or failure to disclose material
facts about the project. Because Foster Frames and the sub-
subcontractors at issue in this appeal worked only on the
construction aspect of the project, the claims against them
are limited to allegations that their poor workmanship caused
property damage.

The commercial general liability (CGL) insurance policies
defendants issued to the sub-subcontractors limit defense
and liability coverage to property damage caused by an
“occurrence.” The policies issued by American, Western,
Mountain, and Colony state:

a. We will pay those sums that the insured becomes legally
obligated to pay as damages because of “bodily injury” or
“property damage” to which this insurance applies....

b. This insurance applies to “bodily injury” and “property
damages” only if:

(1) The “bodily injury” or “property damage” is caused
by an “occurrence” that takes place in the “coverage
territory”: and

(2) The “bodily injury” or “property damage” occurs
during the policy period.

The language in the Hartford and Farmers policies is
substantially the same.

General Sec. Indem. Co. of Arizona v. Mountain States Mut. Cas. Co., 205 P.3d 529 (2009)
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The word “occurrence” is defined in the American, Western,
Mountain, Colony, and Hartford policies as: “an accident,
including continuous or repeated exposure to substantially
the same general harmful conditions.” The Farmers policies
similarly define “occurrence” as: “an accident and includes
repeated exposure to similar conditions.”

Thus, all the insurance policies at issue require an accident
to trigger an occurrence. Because “accident” is not defined
by the *534  policies, we apply the ordinary definition of
“accident” to determine if the underlying complaints alleged
an occurrence.

The trial court used Black's Law Dictionary to define
an accident as “[a]n unintended and unforeseen injurious
occurrence; something that does not occur in the usual
course of events or that could not reasonably be anticipated.”
Black's Law Dictionary 6 (2d pocket ed.2001). Applying that
definition, it concluded that the allegations in the underlying
complaints did not concern unanticipated events, and thus
were not accidents.

A. “Occurrence”

Divisions of this court have previously defined “accident” in
CGL policies as: “an unanticipated or unusual result flowing
from a commonplace cause.” Monterra Homes, 129 P.3d at
1034; Union Ins. Co. v. Hottenstein, 83 P.3d 1196, 1201
(Colo.App.2003); Fire Ins. Exchange v. Bentley, 953 P.2d
1297, 1300 (Colo.App.1998). In addition, courts in Colorado
and other jurisdictions have considered an accident to be
a “fortuitous event.” See American Home Assurance Co.
v. AGM Marine Contractors, Inc., 379 F.Supp.2d 134, 136
(D.Mass.2005), aff'd, 467 F.3d 810 (1st Cir.2006); McGowan,
100 P.3d at 525; Auto–Owners Ins. Co. v. Home Pride Cos.,
268 Neb. 528, 684 N.W.2d 571, 577 (2004); 9A Lee R.
Russ & Thomas F. Segalla, Couch on Insurance § 129:4
(3d ed.2005) (fortuity is required to constitute an accident)
(collecting cases).

A division of this court previously determined that poor
workmanship constituting a breach of contract is generally
not an accident that constitutes a covered occurrence.
Hottenstein, 83 P.3d at 1202. There, the homeowner's
underlying complaint against a construction company
included breach of contract claims based on defective
workmanship. Id. at 1198. Although the homeowner was
awarded damages for breach of contract, the trial court did

not require the defendant's insurance company to indemnify
the defendant. On appeal, a division of this court held that the
insurance policy precluded coverage of the breach of contract
liability for defective workmanship because the breach of
contract was not an accident that constituted an occurrence.
Id. at 1202.

Here, the HOA complaint and the DRH third-party complaint
alleged not only breach of contract, but tort and breach of
warranty claims as well.

Whether defective workmanship can constitute an occurrence
for purposes of both tort and breach of warranty claims is an
issue of first impression in Colorado. We are persuaded by the
reasoning of courts in other jurisdictions that have extended
the Hottenstein rule to all claims of poor workmanship,
regardless of whether the claims are based on contract, tort,
or breach of warranty theories. See, e.g., Pursell Constr.,
Inc. v. Hawkeye–Security Ins. Co., 596 N.W.2d 67 (Iowa
1999) (making no distinction when analyzing an underlying
complaint with both breach of contract and negligence
theories where the claim was based on the same allegation of
defective workmanship).

[10]  We conclude the better rule is that a claim for damages
arising from poor workmanship, standing alone, does not
allege an accident that constitutes a covered occurrence,
regardless of the underlying legal theory pled. See Ronald M.
Sandgrund & Leslie A. Tuft, Liability Insurance Coverage
for Breach of Contract Damages, 36 Colo. Law. 39, 39
(Feb.2007) (difficulties arise “in jurisdictions that attempt
to clearly demarcate coverage between tort and contract
liabilities, because some liabilities may sound both in tort
and contract”); cf. Gerrity Co. v. CIGNA Prop. & Cas. Ins.
Co., 860 P.2d 606, 607 (Colo.App.1993) (duty to defend is
determined by factual allegations, not by legal claims).

Next, we address whether general allegations of faulty
workmanship constitute an occurrence under the policies
at issue here. There is a split among other jurisdictions
whether a defective workmanship claim, standing alone,
is an “occurrence” under CGL policies. See 9A Couch
on Insurance § 129:4 (collecting cases). Compare Clifford
J. Shapiro, Point/Counterpoint: Inadvertent Construction
Defects are an “Occurrence” Under CGL Policies, 22
Constr. Law. 13 (Spring 2002), with Linda B. Foster, Point/
Counterpoint: No Coverage Under the *535  CGL Policy
for Standard Construction Defect Claims, 22 Constr. Law. 18
(Spring 2002).
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A majority of those jurisdictions has held that claims of poor
workmanship, standing alone, are not occurrences that trigger
coverage under CGL policies similar to those at issue here.
See J.Z.G. Resources, Inc. v. King, 987 F.2d 98 (2d Cir.1993);
State Farm Fire & Cas. Co. v. Tillerson, 334 Ill.App.3d 404,
268 Ill.Dec. 63, 777 N.E.2d 986 (2002); Pursell Constr.,
596 N.W.2d 67; Auto–Owners, 684 N.W.2d at 576; Kvaerner
Metals Div. of Kvaerner U.S., Inc. v. Commercial Union
Ins. Co., 589 Pa. 317, 908 A.2d 888 (2006); L–J, Inc. v.
Bituminous Fire & Marine Ins. Co., 366 S.C. 117, 621
S.E.2d 33 (2005); Christopher Burke, Construction Defects
and the Insuring Agreement in the CGL Policy—There is No
Coverage for a Contractor's Failure to Do What It Promised,
Prac. L. Inst.: Litig. No. 8412, Insurance Coverage 2006:
Claim Trends and Litigation 73, 82 (May 2006) (Burke)
(collecting cases) (“Courts from no less than 25 states have
adopted the position that there is no coverage [under CGL
policies] for construction defect claims.”).

Further, a corollary to the majority rule is that an “accident”
and “occurrence” are present when consequential property
damage has been inflicted upon a third party as a result
of the insured's activity. J.Z.G., 987 F.2d at 102; see, e.g.,
Auto–Owners, 684 N.W.2d. at 578–79 (faulty installation
of roof shingles that caused consequential damage to roof
structures and other buildings was sufficient to constitute an
occurrence). As discussed below, we conclude there is no
basis to apply this corollary here.

In contrast, a minority of jurisdictions has held that the
damage resulting from faulty workmanship is an accident,
and thus, a covered occurrence, so long as the insured did
not intend the resulting damage. See Great Am. Ins. Co. v.
Woodside Homes Corp., 448 F.Supp.2d 1275 (D.Utah 2006);
United States Fire Ins. Co. v. J.S.U.B., Inc., 979 So.2d 871
(Fla.2007); Lee Builders, Inc. v. Farm Bureau Mut. Ins.
Co., 281 Kan. 844, 137 P.3d 486 (2006); Travelers Indem.
Co. v. Moore & Assocs., Inc., 216 S.W.3d 302 (Tenn.2007);
Lamar Homes, Inc. v. Mid–Continent Cas. Co., 242 S.W.3d 1
(Tex.2007); Am. Family Mut. Ins. Co. v. Am. Girl, Inc., 268
Wis.2d 16, 673 N.W.2d 65, 83 (2004).

We are persuaded by the majority rule because it is consistent
with Hottenstein and McGowan and relies on the necessary
element of fortuity inherent in the ordinary meaning of the
term “accident.” Additionally, the Tenth Circuit and Colorado
courts have found an “occurrence” only when additional,
consequential property damages were alleged as a result of

the faulty workmanship. Adair Group, Inc. v. St. Paul Fire
& Marine Ins. Co., 477 F.3d 1186, 1187–88 (10th Cir.2007);
see, e.g., Am. Employer's Ins. Co. v. Pinkard Constr. Co.,
806 P.2d 954, 955 (Colo.App.1990) (coverage when the
poor workmanship in using the wrong material for a roof
installation led to the roof collapsing, which caused additional
property damage); Colard v. Am. Family Mut. Ins. Co.,
709 P.2d 11, 13 (Colo.App.1985) (coverage when the poor
workmanship created an exposure to continuous condition,
which resulted in additional property damage).

In McGowan, a division of this court determined that a CGL
policy excluded coverage for faulty workmanship. 100 P.3d
at 525. There, the division relied on an explicit exclusion
in the insurance policy for faulty workmanship. However,
the division explained that CGL policies “normally exclude
coverage for faulty workmanship based on the rationale that
poor workmanship is considered a business risk to be borne
by the policyholder” and such policies are “not intended to be
the equivalent of performance bonds.” 100 P.3d at 525.

This same rationale has been used in jurisdictions that
have adopted the majority rule. For example, in Pursell
Construction, the Iowa Supreme Court refused to adopt
the minority rule because the “fundamental nature of a
comprehensive general liability policy” would then hold the
insurer as “a guarantor of the insured's performance of the
contract,” and the insurance policy would thus take on the
attributes of a performance bond. 596 N.W.2d at 71; see
also Kvaerner, 908 A.2d at 899 (the minority rule improperly
*536  converts an insurance policy into a performance bond).

Additionally, the McGowan division concluded that poor
workmanship is not a “fortuitous event.” Other jurisdictions
adopting the majority rule have similarly focused on the
fortuity required to constitute an accident.

For example, the Nebraska Supreme Court examined a CGL
policy similar to the ones at issue here. Auto–Owners Ins.
Co., 684 N.W.2d 571. It adopted the majority rule because it
concluded that “[t]he fortuity implied by reference to accident
or exposure is not what is commonly meant by a failure of
workmanship.” Id. at 577 (quoting McAllister v. Peerless Ins.
Co., 124 N.H. 676, 474 A.2d 1033, 1036 (1984)).

The Pennsylvania Supreme Court rejected the minority rule
because it relied on “an overly broad interpretation of
accident.” Kvaerner, 908 A.2d at 899 n. 9. The court held
that faulty workmanship claims “simply do not present the
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degree of fortuity contemplated by the ordinary definition
of ‘accident’ or its common judicial construction in this
context.” Id. at 899.

In contrast, the jurisdictions adopting the minority rule
have unconvincingly concluded that defective work is
unforeseeable, and thus the property damage caused by
defective work is an accident that constitutes an occurrence.
See J.S.U.B., 979 So.2d at 883; Moore & Assocs., 216
S.W.3d at 309. However, courts adopting the minority rule
and applying a broad definition of “accident” do not address
the reasoning of courts following the majority rule that an
accident must be fortuitous. See, e.g., J.S.U.B., 979 So.2d at
885–86.

Furthermore, the minority rule has been criticized as
improperly shifting the burdens of a subcontractor's poor
workmanship from the contractor to the insurance company.
For example, in Lamar Homes, the dissent reasoned that
the minority rule would dissuade contractors from avoiding
unqualified subcontractors because the insurance companies,
not the contractors, would pay for the consequences of a
subcontractor's defective workmanship. 242 S.W.3d at 20
(Brister, J., dissenting).

B. Monterra Homes

Despite the large number of jurisdictions following the
majority rule, GSINDA argues that we must reverse because
the trial court disregarded Monterra Homes in determining
that the underlying HOA complaint and DRH third-party
complaint here did not allege an occurrence. GSINDA asserts
that the insureds, Foster Frames and the sub-subcontractors,
did not intend defective workmanship, and thus there was
an accident that constituted an “occurrence.” We disagree.
Monterra Homes is unpersuasive because (1) it does not
address the out-of-state case law discussed above, (2)
its standard would render other provisions in defendants'
insurance policies superfluous, and (3) it relies on Hecla's
interpretation of “occurrence,” which involved a definition
materially different from that in the policies at issue.

1. Out–of–State Authority

The Monterra Homes division cited only Colorado case law
in its discussion. It did not consider the out-of-state authority

discussed above, particularly the majority rule, which we
have found persuasive.

Thus, the Monterra Homes division did not consider
whether defective workmanship was accidental based on the
concept of fortuity. As discussed above, we are persuaded
that defective workmanship is not a fortuitous event that
constitutes an accident. Therefore, as a matter of law, faulty
work is not included under the definition of “occurrence” in
this case.

In Monterra Homes, the homeowners had prevailed on their
underlying complaint against a builder for property damage.
The homeowners brought a garnishment action against the
builder's insurer to recover the award of damages. The trial
court entered judgment in favor of the homeowners and
against the insurance company, and a division of this court
affirmed.

That division held that the trial court applied the proper legal
standard in determining that there was an occurrence under
the *537  insurance policy because it had focused on the
knowledge, actions, and intentions of the insured builder. That
division relied on Hecla for the proposition that “it is the
‘knowledge and intent of the insured’ that make injuries or
damages expected or intended rather than accidental.” 129
P.3d at 1034 (quoting Hecla, 811 P.2d at 1088). Then, it
affirmed the trial court's finding of an occurrence based on
evidence showing that the builder did not intend or expect the
property damages resulting from its negligence.

2. Superfluous Provisions

[11]  A reading of the insurance policies at issue that focuses
only on the knowledge and intent of the insureds would
render other provisions in those policies superfluous. Under
Colorado law, we must avoid reading an insurance policy
so as to render some provisions superfluous. See Holland v.
Bd. of County Comm'rs, 883 P.2d 500, 505 (Colo.App.1994)
(in construing contracts, courts must give effect to every
provision, if possible).

The American, Western, Mountain, Colony, and Hartford
policies contain an explicit exclusion for expected or intended
damage:
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This insurance does not apply
to ... “[b]odily injury” or “property
damage” expected or intended from
the standpoint of the insured....

Similarly, the Farmers policies state:

“We” do not pay for “bodily injury,”
or “property damage”: a. which is
expected by, directed by, or intended
by the “insured”; or b. that is the result
of intentional and malicious acts of the
“insured.”

Applying the Monterra Homes “occurrence” definition
would render these provisions superfluous, because they
already exclude coverage for property damage resulting from
expected or intended conduct. See Burke, at 94 (defining
“occurrence” based on “whether the insured ‘expected or
intended’ to cause the damage ... renders the expected
or intended injury exclusion in the policy meaningless”).
Significantly, the Monterra Homes division did not address
whether a similar provision existed in the policy at issue there.

3. “Occurrence” in Hecla

Additionally, the reliance on Hecla was misplaced in
Monterra Homes because the Hecla insurance policy defined
“occurrence” differently from its definition in the policies
at issue here. Hecla interpreted a pre–1986 CGL policy,
which had defined “occurrence” as “an accident, including
continuous or repeated exposure to conditions, which result
in ... property damage, neither expected nor intended from
the standpoint of the insured.” 811 P.2d at 1086 (emphasis
added). The Monterra Homes division did not explain
how to reconcile the two different “occurrence” definitions.
However, the “occurrence” definition at issue here does not
focus on the expectations or intentions from the insured's
standpoint. Thus, our interpretation of the term here need not
be limited to the expectations or intentions of the insured.

C. Consequential Damage

As discussed above, the HOA complaint alleged various
construction defects and deficiencies, which were also
incorporated into the DRH third-party complaint. Based on
the allegations within the four corners of those complaints,
the terms of the insurance policies at issue, and the plain
meaning of “accident,” we conclude the trial court did not
err in determining that the allegations did not trigger a
duty to defend. Even viewing the allegations in the light
most favorable to GSINDA, we are not persuaded that the
underlying complaints alleged any damage beyond the work
product of Foster Frames or the sub-subcontractors.

In reaching this conclusion, we reject GSINDA's further
contention that a duty to defend was triggered by allegations
in the HOA complaint of “other losses” and “consequential
damage” to “various elements of the Project.” At oral
argument, GSINDA argued that additional property damage
was alleged based on the list of defects contained in the
HOA complaint. However, it did not provide any specific
instances of the additional or “other property” damage.
Further, GSINDA has not identified any allegations of
consequential damages in the HOA complaint resulting from
defective workmanship that *538  would apply to Foster
Frames or the sub-subcontractors. See C.R.C.P. 8(a) (pleading
must include short and plain statement of claim showing the
pleader is entitled to relief).

The DRH third-party complaint alleged that Foster Frames
performed framing, siding installation, window installation,
and sliding glass door installation for the project. Similarly,
the Foster Frames complaint alleged the sub-subcontractors
were hired to “perform framing, window installation, siding
and sliding glass door work and other activities at Rock
Creek.”

The HOA complaint generally alleged faulty workmanship
in construction of the entire project, which
encompassed numerous contractors, subcontractors, and sub-
subcontractors. This appeal is limited to Foster Frames and
its sub-subcontractors. However, any potential consequential
damage alleged in the HOA complaint concerns work on the
project unrelated to Foster Frames, for example, “cracking
of interior flooring materials (tile, etc.) from structural
foundation movement.” There are no allegations that Foster
Frames was responsible for placement of the foundation, or
for faulty workmanship that could have caused the foundation

General Sec. Indem. Co. of Arizona v. Mountain States Mut. Cas. Co., 205 P.3d 529 (2009)
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movement, or resulted in the interior floor cracking. Thus,
there was no consequential damage alleged that would trigger
a duty to defend.

Neither the DRH third-party complaint nor Foster Frames'
fourth-party complaint identified any consequential property
damage relating to Foster Frames or the sub-subcontractors.
Further, neither on summary judgment nor on appeal has
GSINDA specified any allegations of consequential damages
for which there was a duty to defend. The general allegations
in the HOA complaint, such as “[o]ver-driven nails for the
attachment of the horizontal hardboard siding,” describe
potential defects in the work product itself, not additional or
consequential property damage.

GSINDA has cited no authority, and we have found none,
holding that such conclusory allegations of consequential
damages trigger a duty to defend. We agree with the trial
court that the “allegations contain nothing substantive about
the extent or nature of the property damages.”

Therefore, the corollary rule providing coverage for
consequential damages is not applicable, and the allegations
in the underlying complaints could not impose a duty to
defend under defendants' insurance policies as a matter of law.

III. Other Issues

Because we affirm the trial court, we need not address the
other issues raised by defendants, including whether Foster
Frames was an additional insured under the policies and
whether the ongoing operations exclusion in certain policies
precluded coverage.

The trial court's orders are affirmed.

Judge ROMÁN and Judge LICHTENSTEIN concur.

All Citations

205 P.3d 529
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Supreme Court of Alabama.

NATIONWIDE MUTUAL
FIRE INSURANCE COMPANY

v.
The DAVID GROUP, INC.

1170588
|

May 24, 2019

Synopsis
Background: Insured, a home construction company,
brought action for a declaratory judgment that insurer, which
had issued a commercial general liability (CGL) policy to
insured, was obligated to defend insured in homeowners'
action over alleged defects in home purchased from insured,
which was an action that ended with an arbitration award
for homeowners, and insured sought to have insurer pay
all fees and expenses that insured incurred in defending
against homeowners' action. The Circuit Court, Jefferson
County, Bessemer Division, No. CV-08-902856, entered
partial summary for insured on the issue of coverage and later
awarded insured damages. Insurer appealed.

[Holding:] The Supreme Court, Shaw, J., held that the
arbitration award to homeowners did not support a conclusion
that homeowners suffered damages because of an occurrence
caused by faulty workmanship.

Reversed and remanded.
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217XVII Coverage--Liability Insurance
217XVII(A) In General
217k2273 Risks and Losses
217k2275 Accident, occurrence or event
217 Insurance
217XVII Coverage--Liability Insurance
217XVII(A) In General
217k2273 Risks and Losses
217k2277 Property damage
Arbitration award to homeowners in their action
against home construction company did not
support a conclusion that homeowners suffered
damages because of an occurrence caused
by faulty workmanship, and thus construction
company was not entitled to coverage and
indemnification under its commercial general
liability (CGL) policy; arbitrator specifically
determined that homeowners failed to prove
any defects in the home other than some
minor damage, and arbitration award did not
indicate any kind of damage to homeowners'
property, personal or otherwise, from continuous
or repeated exposure to some other general
harmful condition.

[4] Contracts
Workmanship and workmanlike

performance
95 Contracts
95II Construction and Operation
95II(C) Subject-Matter
95k205 Warranties
95k205.15 Implied Warranties
95k205.15(4) Workmanship and workmanlike
performance
Alabama law recognizes an implied warranty of
workmanship, i.e., a duty that a contractor will
use reasonable skill in fulfilling his contractual
obligations.

1 Cases that cite this headnote

[5] Contracts
Workmanship and workmanlike

performance
95 Contracts
95II Construction and Operation
95II(C) Subject-Matter
95k205 Warranties

95k205.15 Implied Warranties
95k205.15(4) Workmanship and workmanlike
performance
Even when a contractor has completed the work
contracted for, the contractor can be held liable
for breaching the parties' contract and the implied
warranty of workmanship if it failed to use
reasonable skill in performing its work.

1 Cases that cite this headnote

[6] Insurance
Accident, occurrence or event

Insurance
Property damage

217 Insurance
217XVII Coverage--Liability Insurance
217XVII(A) In General
217k2273 Risks and Losses
217k2275 Accident, occurrence or event
217 Insurance
217XVII Coverage--Liability Insurance
217XVII(A) In General
217k2273 Risks and Losses
217k2277 Property damage
Faulty workmanship itself is not property
damage caused by or arising out of an occurrence
within meaning of a commercial general liability
(CGL) policy.

[7] Insurance
Coverage--Liability Insurance

Principal and Surety
Suretyship Distinguished from Other

Contracts

Principal and Surety
Nature of liability

217 Insurance
217XVII Coverage--Liability Insurance
217XVII(A) In General
217k2260 In general
309 Principal and Surety
309I Creation and Existence of Relation
309I(A) Between Individuals
309k4 Suretyship Distinguished from Other
Contracts
309k5 In general
309 Principal and Surety
309II Nature and Extent of Liability of Surety
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309k65 Nature of liability
The purpose of a commercial general liability
(CGL) policy is to protect the insured contractor
from tort liability, not to insulate it from its own
faulty work; in contrast, a performance bond is
intended to insure the contractor against claims
for the cost of repair or replacement of faulty
work.

[8] Insurance
Burden of proof

217 Insurance
217XV Coverage--in General
217k2114 Evidence
217k2117 Burden of proof
The insured normally bears the burden of
establishing that a claim falls within the coverage
of the policy.

Appeal from Jefferson Circuit Court (CV-08-902856);
Michael G. Graffeo, Judge
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Opinion

SHAW, Justice.

*1  Nationwide Mutual Fire Insurance Company
(“Nationwide”), the defendant in a declaratory-judgment
action below, appeals from a judgment entered in favor of the
plaintiff below, The David Group, Inc. (“TDG”), holding that
TDG was entitled to coverage and indemnification under a
commercial general-liability (“CGL”) insurance policy issued
by Nationwide. We reverse and remand.

Facts and Procedural History

In January 2004, TDG, a construction company that
specializes in custom-built houses, remodeling, and
construction services, purchased a CGL policy from

Nationwide. Under the terms of that CGL policy, Nationwide
agreed to “pay those sums that the insured becomes legally
obligated to pay as damages because of ‘bodily injury’
or ‘property damage’ to which this insurance applies.”
According to the policy, its coverage applied to “bodily
injury” and “property damage” only if “[t]he ‘bodily injury’
or ‘property damage’ is caused by an ‘occurrence.’ ”

In October 2006, while TDG's CGL policy with Nationwide
was in effect, Saurin and Valerie Shah purchased a newly
built house from TDG. After they moved in, the Shahs began
experiencing problems with their new house. Despite TDG's
efforts at correcting the problems, however, in February 2008,
the Shahs sued TDG.

In their complaint, the Shahs alleged that the house had
“severe structural issues” and that they had discovered
“numerous and substantial construction defects in the
residence including, but not limited to, serious defects
resulting in health and safety issues, building code violations,
poor workmanship, misuse of construction materials, and
disregard of proper installation methods.” They also asserted
claims of rescission, breach of contract, breach of express and
implied warranties, negligence and wantonness, negligent
supervision and training, misrepresentation and fraud,
suppression, and “gross negligence” and “incompetence.” As
a result of the purported defects in the house, the Shahs
alleged that they “suffered and/or are continuing to suffer
damages including, but without limitation[,] repair, and/or
replacement costs, loss of the use and enjoyment of areas of
their home, loss of market value in their home, mental anguish
and emotional distress damages.”

Although Nationwide initially defended TDG against the
Shahs' action, Nationwide withdrew its defense after
conducting its own investigation into the Shahs' allegations.
Nationwide explained in a letter to TDG that, based on its
investigation, it concluded that it had no duty either to defend
or to indemnify TDG because, according to Nationwide,
the damage the Shahs complained of did not constitute an
“occurrence” so as to trigger coverage under the CGL policy.

In September 2008, TDG initiated an action against
Nationwide seeking a judgment declaring that Nationwide
was obligated to defend TDG in the Shahs' action and to
indemnify TDG for any judgment entered against it. TDG also
requested that all fees and expenses it incurred in defending
against the Shahs' action be paid by Nationwide. Finally, TDG
sought a preliminary injunction to prevent the Shahs' action
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from going forward until TDG's case against Nationwide had
been resolved.

*2  Despite that request, however, the Shahs' case against
TDG proceeded to arbitration, and TDG's case against
Nationwide was stayed pending the results of the arbitration
proceeding. On October 20, 2009, the arbitrator issued an
award in favor of the Shahs in the amount of $ 12,725.

In July 2011, Nationwide filed a motion for a summary
judgment on TDG's claims. In its motion, Nationwide argued,
among other things, that TDG's alleged faulty workmanship
in constructing the Shahs' house did not constitute an
“occurrence” so as to trigger coverage under the CGL policy.
In December 2011, Nationwide filed a renewed motion for a
summary judgment, to which TDG responded, and later filed
supplemental evidence in support of that motion.

On January 29, 2015, the Jefferson Circuit Court (“the trial
court”) issued an order denying Nationwide's motion for a
summary judgment. In that same order, the trial court also
entered a partial summary judgment in favor of TDG on the
issue of coverage. Based on the allegations in the Shahs'
complaint and the findings in the arbitrator's award, the trial
court, applying the reasoning found in this Court's decision
in Owners Insurance Co. v. Jim Carr Homebuilder, LLC, 157
So.3d 148 (Ala. 2014), held that the complaint alleged, and
the arbitration award indicated, that there was damage to the
Shahs' house that resulted from or was caused by TDG's faulty
work. The trial court thus concluded that TDG was entitled to
coverage and indemnification under the CGL policy not only
for the damages awarded against it in the Shahs' action but
also for its attorney fees and expenses incurred in defending
the Shahs' action. The specific amount of damages to which
TDG was entitled was not covered in that order.

Between February 2015 and April 2017, the parties filed
various motions with the trial court related to damages.
On April 19, 2017, the trial court entered a judgment in
favor of TDG and assessed damages. Nationwide filed a
motion to alter, amend, or vacate that judgment, arguing
several grounds. On August 17, 2017, the trial court granted
Nationwide's motion and withdrew its April 2017 order after
finding, among other things, that it had miscalculated the
prejudgment interest it had awarded to TDG. On February 15,
2018, the trial court entered a new final judgment awarding
damages. Thereafter, Nationwide appealed.

Standard of Review

[1]  [2] “An ‘appeal from a pretrial final judgment disposing
of all claims in the case ... entitles [the appellant], for purposes
of our review, to raise issues based upon the trial court's
adverse rulings, including the denial of [the appellant's]
summary-judgment motions.’ ” Barney v. Bell, 172 So.3d
849, 856 (Ala. Civ. App. 2014) (quoting Lloyd Noland
Found., Inc. v. City of Fairfield Healthcare Auth., 837 So.2d
253, 263 (Ala. 2002)). “[W]hen no oral testimony is presented
to the circuit court and the ‘ “ ‘judgment is based entirely
upon documentary evidence,’ ” ’ the Court reviews the matter
de novo.” Swindle v. Remington, [Ms. 1161044, March 8,
2019] ––– So. 3d ––––, ––––, 2019 WL 1090393 (Ala. 2019)
(quoting Weeks v. Wolf Creek Indus., Inc., 941 So.2d 263,
268-69 (Ala. 2006), quoting in turn Padgett v. Conecuh Cty.
Comm'n, 901 So.2d 678, 683 (Ala. 2004), quoting in turn Alfa
Mut. Ins. Co. v. Small, 829 So.2d 743, 745 (Ala. 2002)).

Discussion

*3  [3] On appeal, Nationwide argues that the trial court
erred in finding that TDG was entitled to coverage under the
CGL policy and thus entering a judgment in favor of TDG.
According to Nationwide, because the “defects” alleged by
the Shahs and identified by the arbitrator referred to nothing
more than faulty work performed by TDG, those defects were
not “occurrences” that would trigger coverage under the CGL
policy and, thus, Nationwide was not required to indemnify
TDG for the damages awarded against it in the Shahs' action.

As noted above, under the terms of the CGL policy,
Nationwide agreed to “pay those sums that [TDG] becomes
legally obligated to pay as damages because of ‘bodily
injury’ and ‘property damage’ ... only if ... [t]he ‘bodily
injury’ or ‘property damage’ is caused by an ‘occurrence’
that takes place in the ‘coverage territory ... [and] occurs

during the policy period.’ ” 1  An “occurrence” is defined
under the policy as “an accident, including continuous or
repeated exposure to substantially the same general harmful
conditions.” Although the Nationwide policy does not define
the term “accident,” this Court has previously stated that,
in this context, an “accident” is “ ‘[a]n unintended and
unforeseen injurious occurrence; something that does not
occur in the usual course of events or that could [not] be
reasonably anticipated.’ ” Hartford Cas. Ins. Co. v. Merchants
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& Farmers Bank, 928 So.2d 1006, 1011 (Ala. 2005) (quoting
Black's Law Dictionary 15 (7th ed. 1999)).

1 The policy specifically defines “property damage” as
“[p]hysical injury to tangible property, including all
resulting loss of that property” or “loss of use of tangible
property that is not physically injured.” Additionally,
“bodily injury” is defined as “bodily injury, sickness or
disease sustained by a person, including death resulting
from any of these at any time.”

[4]  [5] The Shahs alleged that TDG breached the parties'
contract and express and implied warranties by failing to
properly construct their house in a “good workmanlike”
manner. Alabama law recognizes an implied warranty of
workmanship, i.e., a duty that a contractor will “ ‘use
reasonable skill in fulfilling [his] contractual obligations.’ ”
Blackmon v. Powell, 132 So.3d 1, 5 (Ala. 2013) (quoting
Turner v. Westhampton Court, L.L.C., 903 So.2d 82, 93 (Ala.
2004)). Even when a contractor has completed the work
contracted for, the contractor can be held liable for breaching
the parties' contract and the implied warranty of workmanship
if it failed to use reasonable skill in performing its work. See
id.

[6]  [7] This Court has repeatedly held, however, that “faulty
workmanship itself is not an occurrence” under a CGL policy
like the one here. See Town & Country Prop., LLC v.
Amerisure Ins. Co., 111 So.3d 699, 706 (Ala. 2011). Phrased
more precisely, “faulty workmanship itself is not ‘property
damage’ ‘caused by’ or ‘arising out of’ an ‘occurrence.’ ”
Owners Ins., 157 So.3d at 155. This Court has recognized,
however, that faulty work may lead to an occurrence and
thus trigger coverage under a CGL policy, “if it subjects
personal property or other parts of the [damaged] structure
to ‘continuous or repeated exposure’ to some other ‘general
harmful condition’ ... and, as a result of that exposure,
personal property or other parts of the structure are damaged.”
Town & Country, 111 So.3d at 706. This concept is consistent
with the idea that the purpose of a CGL policy is to protect
the insured contractor from tort liability, not to insulate it

from its own faulty work. 2  See Town & Country, 111 So.3d
at 707. This means that, although there is no coverage for
replacing poor work, there may be coverage for repairing
resulting damage caused by the poor work. This necessarily
depends on the “nature of the damage” that results from that
faulty work. Owners Ins., 157 So.3d at 153.

2 In contrast, a performance bond “ ‘ “is intended to insure
the contractor against claims for the cost of repair or

replacement of faulty work.” ’ ” Town & Country, 111
So.3d at 707 (quoting Essex Ins. Co. v. Holder, 372
Ark. 535, 261 S.W.3d 456, 459 (2007), quoting in turn
Nabholz Constr. Co. v. St. Paul Fire & Marine Ins. Co.,
354 F.Supp.2d 917, 923 (E.D. Ark. 2005)).

*4  For example, when a contractor hired to repair a roof
performs the work so poorly that it results in leaks but those
leaks cause no damage, there is no “accident” constituting an
“occurrence.” See Berry v. South Carolina Ins. Co., 495 So.2d
511, 513 (Ala. 1985). In contrast, when a contractor is hired to
repair a roof and his work causes a leak that results in damage
to the ceilings, walls, or floors of the building, the resulting
damage is an “accident” that is covered. See United States
Fid. & Guar. Co. v. Bonitz Insulation Co. of Alabama, 424
So.2d 569, 573 (Ala. 1982).

A case illustrating this concept is Owners Insurance, supra.
In Owners Insurance, the Johnson family hired a contractor
to build a new house. After construction was completed and
the Johnsons moved in, they began to notice a number of
problems with the house relating to water leaking through
the roof, walls, and floors that resulted in water damage to
several areas of the house. As a result, the Johnsons sued the
contractor, alleging breach of contract, fraud, and negligence
and wantonness. 157 So.3d at 150. The action proceeded to
arbitration, and the arbitrator issued an award in favor of the
Johnsons after finding that several parts of the house were
faulty and that damage had resulted from leaks, moisture, and
water invasion. 157 So.3d at 151-52.

At the time of the events underlying the Johnsons' lawsuit,
the contractor held a CGL policy issued by Owners Insurance
Company (“Owners”). Although Owners initially hired
counsel to defend its insured contractor, it later filed an action
seeking a judgment declaring whether, under the CGL policy,
it had a duty to defend and indemnify the contractor with
regard to the Johnsons' claims. The trial court entered a
judgment holding that the arbitrator's award was covered by
the policy and that Owners was required to indemnify the
contractor. 157 So.3d at 152.

On appeal, this Court held, among other things, that, although
CGL policies are not meant to cover the cost of repairing
faulty workmanship, the definition of the term “occurrence”
does not itself exclude from coverage additional damage
resulting from faulty work. 157 So.3d at 155-56. See also
Moss v. Champion Ins. Co., 442 So.2d 26 (Ala. 1983)
(finding an occurrence when a contractor's poor work on
a roof resulted in damage to the plaintiff's attic, interior
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ceilings, and some furnishings caused by rain entering into
the structure), and Bonitz, 424 So.2d at 573 (holding that
negligence in installing a roof did not prevent there from
being an “occurrence” when it rained and water leaked
through the roof, causing damage to the interior).

In the present case, the Shahs' complaint alleged that
there were “numerous and substantial construction defects”
throughout their house. Although the Shahs did not
specifically describe those “defects” in their complaint, they
did allege that those defects were “prevalent throughout the
[house]” and included, but were not limited to, “structural
issues,” “serious defects resulting in health and safety issues,
building code violations, poor workmanship, misuse of
construction materials, and disregard of proper installation
methods.” (Emphasis added.) The Shahs alleged that, as
a result of those defects, they had incurred “damages,”
including “repair, and/or replacement costs, loss of the use
and enjoyment of areas of their home, loss of market value in
the home, mental anguish, and emotional distress damages.”

*5  During the arbitration proceedings, both the Shahs and
TDG offered a variety of exhibits and witness testimony. The
arbitrator made the following findings:

“3) The [Shahs'] experts failed to prove specifically any
defects in the home other than some minor damage;

“....

“6) The Arbitrator finds no mental
anguish damages are available to the
[Shahs].”

(Emphasis added.) In light of the above findings, the arbitrator
awarded damages against TDG “for $ 10,225.00 which is the
total estimate for repairs and $ 2,500 for the money owed on

the ‘pool.’ ” 3

3 Nothing in either the briefs or the record explains what
“the money owed on the pool” is referring to. In any
event, the phrase “money owed” does not indicate that
any damage to the pool resulted from TDG's faulty
workmanship.

Applying the law from Owners Insurance, supra, the trial
court held that, although the arbitrator's award was not
“expressly clear” as to the basis for awarding damages, the

Shahs' complaint “sufficiently allege[d] claims other than
faulty workmanship and pray[ed] for damages on [those]
claims” and that the arbitrator “had the opportunity to find
[that] the Shahs suffered damages due to occurrences caused
by faulty workmanship.” We disagree.

[8] Under Alabama law, the insured--here, TDG--normally
bears the burden of establishing that a claim falls within
the coverage of the policy. See, e.g., Chandler v. Alabama
Mut. Ins. Co., 585 So.2d 1365, 1367 (Ala. 1991). The Shahs'
complaint clearly alleges faulty workmanship, but at no point
do the Shahs allege additional or resulting damage to their
house or to their personal property as a result of that faulty
workmanship.

Additionally, unlike the significant damage resulting from
the faulty work found by the arbitrator in Owners Insurance,
the arbitrator here specifically determined that the Shahs
failed to prove any “defects“ in the home “other than“
some “minor damage.” Although TDG contends that the
“minor damage” referred to in the arbitrator's award indicates
that the arbitrator believed that there was some damage
that resulted from TDG's faulty work, the Shahs' complaint
alleged no such damage. The “minor damage” mentioned
by the arbitrator appears to actually be a reference to minor
construction defects the Shahs' experts did prove. Stated
differently, the arbitrator held that the experts failed to
prove faulty workmanship (“defects”) except for (“other
than”) “minor damage.” This is further evidenced by the fact
that the arbitration award does not indicate that any kind
of damage to the Shahs' property--personal or otherwise--
resulted from “ ‘continuous or repeated exposure’ to some
other ‘general harmful condition.’ ” Town & Country, 111
So.3d at 706. Moreover, if the damages awarded for “minor
defects” referenced an award to repair resulting damage, then
that would mean that the arbitrator awarded nothing to repair
the faulty work referenced in the Shahs' complaint that would
have caused such damage.

The record before us does not support the conclusion that
the arbitrator found the Shahs to have “suffered damages”
because of an occurrence caused by faulty workmanship.
Under these circumstances, there is nothing in this case
demonstrating that there was property damage or personal
injury resulting from an “occurrence” that triggered coverage
under the CGL policy.

Nationwide Mut. Fire Ins. Co. v. David Group, Inc., 2019 WL 2240382 (Ala., May 24, 2019)
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Conclusion

*6  For the foregoing reasons, we conclude that the trial
court erred in finding that TDG was entitled to coverage and
indemnification under its CGL policy with Nationwide. Thus,
we reverse the trial court's judgment and remand the cause for
proceedings consistent with this opinion.

REVERSED AND REMANDED.

Parker, C.J., and Bolin, Wise, Bryan, Sellers, Mendheim,
Stewart, and Mitchell, JJ., concur.

All Citations

--- So.3d ----, 2019 WL 2240382

End of Document © 2020 Thomson Reuters. No claim to original U.S. Government Works.
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KeyCite Yellow Flag - Negative Treatment
 Disagreed With by Electric Motor and Contracting Company, Inc. v.

Travelers Indemnity Company of America, E.D.Va., January 27, 2017

917 F.Supp.2d 1096
United States District Court, D. Nevada.

BIG–D CONSTRUCTION CORP., Plaintiff,
v.

TAKE IT FOR GRANITE TOO, et al., Defendants.

No. 2:11–cv–00621–PMP–PAL.
|

Jan. 22, 2013.

Synopsis
Background: General contractor that was additional insured
under commercial general liability (CGL) insurance policies
with regard to performance of subcontractor's ongoing
operations for it filed action in state court against
subcontractor and its insurers seeking declaratory judgment
regarding its rights to coverage under policies, and alleging
breach of contract and unfair insurance claims practices.
Defendants removed action. Insurers moved for summary
judgment.

Holdings: The District Court, Philip M. Pro, J., held that:

[1] unexpected, unforeseen, and unintended events of three
stone tiles falling from exterior of building on which insured
subcontractor was working came within plain, ordinary, and
common meaning of accident;

[2] replacement of stone tile that fell from exterior wall of
building that had been installed by insured subcontractor was
not property damage;

[3] damage to each stone tile that fell from exterior of building
after installation by insured subcontractor was property
damage;

[4] safety measures taken to prevent future property damage
or bodily injury caused by additional falling stone tiles from
exterior wall of building that had been installed by insured
subcontractor were property damage;

[5] physical injury to stucco substrate upon removal of stone
tiles that had been installed by insured subcontractor was
property damage;

[6] loss of use of front entrance of building from property
damage due to falling stone tile from exterior wall of building
that had been installed by insured subcontractor was covered;

[7] water damage to other subcontractor work from pockets
of efflorescence forming between stone tiles and substrate as
result of water migrating under stone tiles installed by insured
subcontractor was occurrence; and

[8] factual issue existed as to whether notice of claim was late,
and whether insurer was prejudiced by any delay in notice.

Motions granted in part and denied in part.

West Headnotes (40)

[1] Insurance
Questions of law or fact

217 Insurance
217XIII Contracts and Policies
217XIII(G) Rules of Construction
217k1863 Questions of law or fact
In Nevada, the interpretation of an insurance
contract is a question of law for the court.

[2] Insurance
Construction as a whole

Insurance
Laypersons or experts

Insurance
Plain, ordinary or popular sense of language

217 Insurance
217XIII Contracts and Policies
217XIII(G) Rules of Construction
217k1810 Construction as a whole
217 Insurance
217XIII Contracts and Policies
217XIII(G) Rules of Construction
217k1819 Understanding of Ordinary or Average
Persons
217k1821 Laypersons or experts
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217 Insurance
217XIII Contracts and Policies
217XIII(G) Rules of Construction
217k1822 Plain, ordinary or popular sense of
language
Under Nevada law, an insurance policy should
be read as a whole, and its language should be
analyzed from the perspective of one untrained
in law or in the insurance business; policy terms
should be viewed in their plain, ordinary and
popular connotations.

[3] Insurance
Ambiguity, Uncertainty or Conflict

217 Insurance
217XIII Contracts and Policies
217XIII(G) Rules of Construction
217k1830 Favoring Insureds or Beneficiaries; 
 Disfavoring Insurers
217k1832 Ambiguity, Uncertainty or Conflict
217k1832(1) In general
Under Nevada law, any ambiguity or uncertainty
in an insurance policy must be construed against
the insurer and in favor of the insured.

[4] Insurance
Ambiguity in general

217 Insurance
217XIII Contracts and Policies
217XIII(G) Rules of Construction
217k1808 Ambiguity in general
Under Nevada law, a provision in an insurance
policy is ambiguous if it is reasonably
susceptible to more than one interpretation.

[5] Insurance
Reasonable expectations

217 Insurance
217XIII Contracts and Policies
217XIII(G) Rules of Construction
217k1815 Reasonableness
217k1817 Reasonable expectations
Ultimately, a Nevada court should interpret an
insurance policy to effectuate the reasonable
expectations of the insured.

[6] Insurance
Accident, occurrence or event

217 Insurance
217XVII Coverage––Liability Insurance
217XVII(A) In General
217k2273 Risks and Losses
217k2275 Accident, occurrence or event
Unexpected, unforeseen, and unintended events
of three stone tiles falling from exterior of
building on which insured subcontractor was
working came within plain, ordinary, and
common meaning of accident under commercial
general liability (CGL) insurance policies in
Nevada, even if insured's faulty workmanship
in installing tile was not accident or occurrence
under those policies, and thus each stone tile that
fell from building was occurrence.

1 Cases that cite this headnote

[7] Insurance
Accident, occurrence or event

217 Insurance
217XVII Coverage––Liability Insurance
217XVII(A) In General
217k2273 Risks and Losses
217k2275 Accident, occurrence or event
In Nevada, faulty workmanship itself does not
fall under the common meaning of an accident,
and therefore is not an occurrence under a
commercial general liability (CGL) insurance
policy, as predicted by a federal district court.

2 Cases that cite this headnote

[8] Insurance
Accident, occurrence or event

217 Insurance
217XVII Coverage––Liability Insurance
217XVII(A) In General
217k2273 Risks and Losses
217k2275 Accident, occurrence or event
In Nevada, an unexpected happening caused
by faulty workmanship could be an occurrence
under a commercial general liability (CGL)
insurance policy, as predicted by a federal district
court.
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2 Cases that cite this headnote

[9] Insurance
Accident, occurrence or event

Insurance
Property damage

217 Insurance
217XVII Coverage––Liability Insurance
217XVII(A) In General
217k2273 Risks and Losses
217k2275 Accident, occurrence or event
217 Insurance
217XVII Coverage––Liability Insurance
217XVII(A) In General
217k2273 Risks and Losses
217k2277 Property damage
Replacement of stone tile that fell from
exterior wall of building that had been installed
by insured subcontractor was not property
damage under commercial general liability
(CGL) insurance policy in Nevada; installation
of stone tiles was not occurrence, and therefore
could not cause property damage covered by
policy, and even if faulty installation was
occurrence, installation itself did not cause any
physical injury to building or stucco, installation
had not been taken to prevent further damage,
and replacement had been done for aesthetic
purposes and not to prevent further damage.

[10] Insurance
Property damage

217 Insurance
217XVII Coverage––Liability Insurance
217XVII(A) In General
217k2273 Risks and Losses
217k2277 Property damage
Under Nevada law, costs incurred to prevent
future occurrences that may cause damage to
property or life may be considered property
damage under a commercial general liability
(CGL) insurance policy.

[11] Insurance
Property damage

217 Insurance

217XVII Coverage––Liability Insurance
217XVII(A) In General
217k2273 Risks and Losses
217k2277 Property damage
Damage to each stone tile that fell from
exterior of building after installation by insured
subcontractor was property damage under
commercial general liability (CGL) insurance
policy in Nevada.

[12] Insurance
Property damage

217 Insurance
217XVII Coverage––Liability Insurance
217XVII(A) In General
217k2273 Risks and Losses
217k2277 Property damage
Safety measures taken to prevent future property
damage or bodily injury caused by additional
falling stone tiles from exterior wall of building
that had been installed by insured subcontractor
were property damage under commercial general
liability (CGL) insurance policy in Nevada; this
included removal, scaffolding, and any other
safety measures taken to prevent future bodily
injury or property damage.

[13] Insurance
Accident, occurrence or event

Insurance
Property damage

217 Insurance
217XVII Coverage––Liability Insurance
217XVII(A) In General
217k2273 Risks and Losses
217k2275 Accident, occurrence or event
217 Insurance
217XVII Coverage––Liability Insurance
217XVII(A) In General
217k2273 Risks and Losses
217k2277 Property damage
Under commercial general liability (CGL)
insurance policy in Nevada, physical injury to
stucco substrate upon removal of stone tiles
that had been installed by insured subcontractor
was property damage caused by stone tiles that
previously fell from exterior wall of building;
stone tiles falling were occurrences, and those
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occurrences caused physical injury to stucco
because stone tiles had to be removed from
stucco to prevent property or bodily damage.

[14] Insurance
Property damage

217 Insurance
217XVII Coverage––Liability Insurance
217XVII(A) In General
217k2273 Risks and Losses
217k2277 Property damage
Loss of use of front entrance of building
from property damage due to falling stone tile
from exterior wall of building that had been
installed by insured subcontractor was covered
in Nevada under provision for “loss of use”
of tangible property under commercial general
liability (CGL) insurance policy, where front
entrance of building was closed due to falling
tile and side entrance was used to prevent bodily
harm to entrants.

[15] Insurance
Accident, occurrence or event

Insurance
Property damage

217 Insurance
217XVII Coverage––Liability Insurance
217XVII(A) In General
217k2273 Risks and Losses
217k2275 Accident, occurrence or event
217 Insurance
217XVII Coverage––Liability Insurance
217XVII(A) In General
217k2273 Risks and Losses
217k2277 Property damage
Water damage to other subcontractor work
from pockets of efflorescence forming between
stone tiles and substrate as result of water
migrating under stone tiles installed by insured
subcontractor was occurrence under commercial
general liability (CGL) insurance policy in
Nevada, and thus was covered property damage.

[16] Insurance
Continuous acts and injuries;  trigger

217 Insurance
217XVII Coverage––Liability Insurance
217XVII(A) In General
217k2263 Commencement and Duration of
Coverage
217k2265 Continuous acts and injuries;  trigger
Safety measures and loss of use that occurred
after policy period had ended were not
covered under commercial general liability
(CGL) insurance policy in Nevada that provided
coverage for property damage that occurred
during policy period, even though insured
subcontractor's faulty work occurred during
policy period.

[17] Insurance
Continuous acts and injuries;  trigger

217 Insurance
217XVII Coverage––Liability Insurance
217XVII(A) In General
217k2263 Commencement and Duration of
Coverage
217k2265 Continuous acts and injuries;  trigger
Safety measures and loss of use that occurred
during policy period were covered under
commercial general liability (CGL) insurance
policy in Nevada that provided coverage for
property damage that occurred during policy
period, even though insured subcontractor's
faulty work did not occur during policy period.

[18] Insurance
Continuous acts and injuries;  trigger

217 Insurance
217XVII Coverage––Liability Insurance
217XVII(A) In General
217k2263 Commencement and Duration of
Coverage
217k2265 Continuous acts and injuries;  trigger
Provision in commercial general liability (CGL)
insurance policy that applied under Nevada law
to property damage that occurred during policy
period only if property damage “did not first
exist, nor is alleged to have existed, in whole or
in part, prior to the inception date of this policy”
did not apply to property damage that resulted
from stone tile falling from exterior of building
that had been installed by insured subcontractor,
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where only property damage that occurred before
policy period was damage to first stone that fell
and all other property damage that occurred was
distinct and separate from that first stone falling
and was within policy period.

1 Cases that cite this headnote

[19] Insurance
Continuous acts and injuries;  trigger

217 Insurance
217XVII Coverage––Liability Insurance
217XVII(A) In General
217k2263 Commencement and Duration of
Coverage
217k2265 Continuous acts and injuries;  trigger
Provision in commercial general liability (CGL)
insurance policy that applied under Nevada law
to property damage that occurred during policy
period only if property damage “was not, nor is
alleged to have been, in the process of taking
place prior to the inception date of this policy,
even if the actual or alleged “property damage”
continues during this policy period” did not
apply to property damage that resulted from
stone tile falling from exterior of building that
had been installed by insured subcontractor,
since faulty installation of tiles was not property
damage within meaning of policy and that was
only condition that arguably continued on into
policy period.

1 Cases that cite this headnote

[20] Federal Civil Procedure
Insurance cases

170A Federal Civil Procedure
170AXVII Judgment
170AXVII(C) Summary Judgment
170AXVII(C)2 Particular Cases
170Ak2501 Insurance cases
Genuine issue of material fact existed as
to whether provision in commercial general
liability (CGL) insurance policy that applied
under Nevada law to property damage that
occurred during policy period only if property
damage “was not caused, nor is alleged to
have been caused, by any construction defect
or condition which existed, or is alleged to

have existed, prior to the effective date of
this policy” applied to property damage that
resulted from stone tile falling from exterior
of building that had been installed by insured
subcontractor, precluding summary judgment
in additional insured's action against insurer
seeking declaratory judgment regarding its rights
to coverage. Fed.Rules Civ.Proc.Rule 56, 28
U.S.C.A.

[21] Federal Civil Procedure
Insurance cases

170A Federal Civil Procedure
170AXVII Judgment
170AXVII(C) Summary Judgment
170AXVII(C)2 Particular Cases
170Ak2501 Insurance cases
Genuine issue of material fact existed as
to whether property damage that resulted
from stone tile falling from exterior of
building occurred during performance of
subcontractor's ongoing operations for general
contractor, as additional insured, as required by
commercial general liability (CGL) insurance
policy, precluding summary judgment in general
contractor's action against insurer seeking
declaratory judgment regarding its rights to
coverage under policy in Nevada. Fed.Rules
Civ.Proc.Rule 56, 28 U.S.C.A.

[22] Insurance
Exclusions, exceptions or limitations

217 Insurance
217XIII Contracts and Policies
217XIII(G) Rules of Construction
217k1830 Favoring Insureds or Beneficiaries; 
 Disfavoring Insurers
217k1835 Particular Portions or Provisions of
Policies
217k1835(2) Exclusions, exceptions or
limitations
Under Nevada law, clauses excluding coverage
are interpreted narrowly against the insurer.

[23] Insurance
Exclusions and limitations in general
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Insurance
Burden of proof

217 Insurance
217XV Coverage––in General
217k2096 Risks Covered and Exclusions
217k2098 Exclusions and limitations in general
217 Insurance
217XV Coverage––in General
217k2114 Evidence
217k2117 Burden of proof
In Nevada, to prove that an exclusion excludes
coverage under a policy, the insurer must write
the exclusion in obvious and unambiguous
language, show that the insurer's proposed
interpretation is the only fair interpretation of the
exclusion, and show that the exclusion clearly
applies to the claim at hand.

[24] Insurance
Products and Completed Operations

Hazards
217 Insurance
217XVII Coverage––Liability Insurance
217XVII(A) In General
217k2273 Risks and Losses
217k2278 Common Exclusions
217k2278(20) Products and Completed
Operations Hazards
217k2278(21) In general
Exclusion in commercial general liability
(CGL) insurance policy that barred coverage
under Nevada law for “property damage”
to “your product” arising out of product or
any part of product, where “Your product”
was defined as “[a]ny goods or products,
other than real property, manufactured, sold,
handled, distributed or disposed of by [the
insured],” applied to stone tiles installed by
insured subcontractor that subsequently fell from
exterior of building.

[25] Federal Civil Procedure
Insurance cases

170A Federal Civil Procedure
170AXVII Judgment
170AXVII(C) Summary Judgment
170AXVII(C)2 Particular Cases
170Ak2501 Insurance cases

Genuine issue of material fact existed as to
when insured subcontractor completed its work,
and thus whether exclusion in commercial
general liability (CGL) insurance policy that
barred coverage under Nevada law for “property
damage” to “your product” arising out of product
or any part of product, where “Your product”
was defined as “[a]ny goods or products,
other than real property, manufactured, sold,
handled, distributed or disposed of by [the
insured],” applied to stone tiles installed by
insured subcontractor that subsequently fell from
exterior of building and caused property damage,
precluding summary judgment, precluding
summary judgment in general contractor's action
against insurer seeking declaratory judgment
regarding its rights, as additional insured, to
coverage under policy. Fed.Rules Civ.Proc.Rule
56, 28 U.S.C.A.

[26] Federal Civil Procedure
Insurance cases

170A Federal Civil Procedure
170AXVII Judgment
170AXVII(C) Summary Judgment
170AXVII(C)2 Particular Cases
170Ak2501 Insurance cases
Genuine issue of material fact existed as to when
insured subcontractor completed its work or put
it to its intended use, and thus whether exclusion
in commercial general liability (CGL) insurance
policy that barred coverage under Nevada
law for “property damage” to “that particular
part of any property that must be restored,
repaired or replaced because ‘your work’ was
incorrectly performed on it” applied to stone
tiles installed by insured subcontractor that
subsequently fell from exterior of building and
caused property damage, precluding summary
judgment in general contractor's action against
insurer seeking declaratory judgment regarding
its rights, as additional insured, to coverage
under policy. Fed.Rules Civ.Proc.Rule 56, 28
U.S.C.A.

[27] Federal Civil Procedure
Insurance cases
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170A Federal Civil Procedure
170AXVII Judgment
170AXVII(C) Summary Judgment
170AXVII(C)2 Particular Cases
170Ak2501 Insurance cases
Genuine issue of material fact existed as to when
insured subcontractor completed its work or put
it to its intended use, and thus whether exclusion
in commercial general liability (CGL) insurance
policy that barred coverage under Nevada law for
“property damage” to insured's work arising out
of its work or any part of its work and included in
products-completed operations hazard applied to
stone tiles installed by insured subcontractor that
subsequently fell from exterior of building and
caused property damage, precluding summary
judgment in general contractor's action against
insurer seeking declaratory judgment regarding
its rights, as additional insured, to coverage
under policy. Fed.Rules Civ.Proc.Rule 56, 28
U.S.C.A.

[28] Federal Civil Procedure
Insurance cases

170A Federal Civil Procedure
170AXVII Judgment
170AXVII(C) Summary Judgment
170AXVII(C)2 Particular Cases
170Ak2501 Insurance cases
Genuine issue of material fact existed as
to whether notice of claim was late, and
whether insurer was prejudiced by any delay
in notice, precluding summary judgment in
general contractor's action against insurer
seeking declaratory judgment regarding its
rights, as additional insured, to coverage under
commercial general liability (CGL) insurance
policy. Fed.Rules Civ.Proc.Rule 56, 28 U.S.C.A.

[29] Insurance
Prejudice to insurer

217 Insurance
217XXVII Claims and Settlement Practices
217XXVII(B) Claim Procedures
217XXVII(B)2 Notice and Proof of Loss
217k3166 Effect of Noncompliance with
Requirements
217k3168 Prejudice to insurer

For an insurer to deny coverage under Nevada
law due to late notice, the insurer must show the
notice was late and the delay materially impaired
the insurer's ability to contest liability.

[30] Federal Civil Procedure
Insurance cases

170A Federal Civil Procedure
170AXVII Judgment
170AXVII(C) Summary Judgment
170AXVII(C)2 Particular Cases
170Ak2501 Insurance cases
Genuine issue of material fact existed as to
whether insurer had wrongfully denied claim of
general contractor, as additional insured, under
commercial general liability (CGL) insurance
policy, and therefore, issues of fact remained as
to whether general contractor's noncompliance
with voluntary settlement clause precluded
coverage, precluding summary judgment in
general contractor's action against insurer
seeking declaratory judgment regarding its rights
to coverage. Fed.Rules Civ.Proc.Rule 56, 28
U.S.C.A.

[31] Insurance
Insurer's Duty to Indemnify in General

Insurance
Insured's liability for damages

Insurance
Accrual;  conditions precedent

217 Insurance
217XVII Coverage––Liability Insurance
217XVII(A) In General
217k2267 Insurer's Duty to Indemnify in General
217k2268 In general
217 Insurance
217XVII Coverage––Liability Insurance
217XVII(A) In General
217k2267 Insurer's Duty to Indemnify in General
217k2269 Insured's liability for damages
217 Insurance
217XVII Coverage––Liability Insurance
217XVII(A) In General
217k2267 Insurer's Duty to Indemnify in General
217k2271 Accrual;  conditions precedent
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Duty under commercial general liability (CGL)
insurance policy to indemnify in Nevada could
be triggered absent court order or judgment
making insured liable for damages, and could
include amounts insured was legally obligated to
pay due to contractual obligations, as predicted
by federal district court.

1 Cases that cite this headnote

[32] Insurance
Insurer's Duty to Indemnify in General

217 Insurance
217XVII Coverage––Liability Insurance
217XVII(A) In General
217k2267 Insurer's Duty to Indemnify in General
217k2268 In general
For a duty to indemnify to arise under Nevada
law, the insured's activity and the resulting loss
or damage must actually fall within the coverage
provisions of the commercial general liability
(CGL) insurance policy.

[33] Insurance
Laypersons or experts

Insurance
Plain, ordinary or popular sense of language

Insurance
Ambiguity, Uncertainty or Conflict

217 Insurance
217XIII Contracts and Policies
217XIII(G) Rules of Construction
217k1819 Understanding of Ordinary or Average
Persons
217k1821 Laypersons or experts
217 Insurance
217XIII Contracts and Policies
217XIII(G) Rules of Construction
217k1822 Plain, ordinary or popular sense of
language
217 Insurance
217XIII Contracts and Policies
217XIII(G) Rules of Construction
217k1830 Favoring Insureds or Beneficiaries; 
 Disfavoring Insurers
217k1832 Ambiguity, Uncertainty or Conflict
217k1832(1) In general
Under Nevada law, insurance contracts must be
interpreted according to the plain meaning of the

words in the policy and from the viewpoint of a
person untrained in the law, and any ambiguities
must be construed in favor of the insured.

[34] Insurance
Contractual liabilities

217 Insurance
217XVII Coverage––Liability Insurance
217XVII(A) In General
217k2273 Risks and Losses
217k2278 Common Exclusions
217k2278(8) Contractual liabilities
Exclusion from coverage under commercial
general liability (CGL) insurance policy for
property damage “for which the insured is
obligated to pay damages by reason of
the assumption of liability in a contract or
agreement” was ambiguous, since it could
exclude coverage for insured's damages arising
from assumption of any contractual liability or
it could be interpreted to apply to assumption
of liability of third-party by insured, and thus
exclusion had to be construed against insurer, to
apply to assumption of liability of third party by
insured.

[35] Federal Civil Procedure
Insurance cases

170A Federal Civil Procedure
170AXVII Judgment
170AXVII(C) Summary Judgment
170AXVII(C)2 Particular Cases
170Ak2501 Insurance cases
Genuine issue of material fact existed as to
whether general contractor was legally obligated
to pay sums associated with remediation and
repair as damages, and consequently whether
insurer owed duty to general contractor, as
additional insured, to indemnify, precluding
summary judgment in general contractor's
action against insurer seeking declaratory
judgment regarding its rights to coverage under
commercial general liability (CGL) insurance
policy. Fed.Rules Civ.Proc.Rule 56, 28 U.S.C.A.

[36] Insurance
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Notice, proof, and demand by insured
217 Insurance
217XXVII Claims and Settlement Practices
217XXVII(C) Settlement Duties;  Bad Faith
217k3341 Prerequisites for Claim of Breach or
Bad Faith
217k3343 Notice, proof, and demand by insured
Notice of claim to subcontractor's insurer's from
general contractor's direct insurer was sufficient
to put subcontractor's insurer on notice of
claim, as required for unfair claims practices
claim under Nevada law by general contractor,
as additional insured under subcontractor's
commercial general liability (CGL) insurance
policy. West's NRSA 686A.020.

[37] Insurance
Settlement Duties;  Bad Faith

Insurance
Prerequisites for Claim of Breach or Bad

Faith

Insurance
Communications and explanations

Insurance
Communications and explanations

217 Insurance
217XXVII Claims and Settlement Practices
217XXVII(C) Settlement Duties;  Bad Faith
217k3334 In General
217k3335 In general
217 Insurance
217XXVII Claims and Settlement Practices
217XXVII(C) Settlement Duties;  Bad Faith
217k3341 Prerequisites for Claim of Breach or
Bad Faith
217k3342 In general
217 Insurance
217XXVII Claims and Settlement Practices
217XXVII(C) Settlement Duties;  Bad Faith
217k3346 Settlement by Liability Insurer
217k3355 Communications and explanations
217 Insurance
217XXVII Claims and Settlement Practices
217XXVII(C) Settlement Duties;  Bad Faith
217k3358 Settlement by First-Party Insurer
217k3363 Communications and explanations
Failing to promptly communicate, affirm or deny
within a reasonable time, or explain the basis for
a denial of coverage are all evidence of unfair

claims practices under Nevada law; an insurer
is not required to breach its duties under the
insurance contract to be liable for unfair claims
practices. West's NRSA 686A.020.

[38] Insurance
Insurer's settlement duties in general

217 Insurance
217XXVII Claims and Settlement Practices
217XXVII(C) Settlement Duties;  Bad Faith
217k3346 Settlement by Liability Insurer
217k3349 Insurer's settlement duties in general
Insurer did not fail to effectuate prompt, fair, and
equitable settlements of claims in which insurer's
liability had become reasonably clear under
commercial general liability (CGL) insurance
policy, and thus insurer did not engage in unfair
practices under Nevada law, where insurer was
not liable for insurance claim. West's NRSA
686A.020.

[39] Insurance
Insurer's settlement duties in general

217 Insurance
217XXVII Claims and Settlement Practices
217XXVII(C) Settlement Duties;  Bad Faith
217k3346 Settlement by Liability Insurer
217k3349 Insurer's settlement duties in general
Insurer did not fail to effectuate prompt, fair,
and equitable settlements of additional insured's
claims in which insurer's liability had become
reasonably clear under commercial general
liability (CGL) insurance policy, and thus insurer
did not engage in unfair practices under Nevada
law, where there were genuine issues of material
fact on summary judgment as to whether insurer
was liable on claims by additional insured for
coverage for certain property damage. Fed.Rules
Civ.Proc.Rule 56, 28 U.S.C.A.; West's NRSA
686A.020.

[40] Federal Civil Procedure
Insurance cases

170A Federal Civil Procedure
170AXVII Judgment
170AXVII(C) Summary Judgment
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170AXVII(C)2 Particular Cases
170Ak2501 Insurance cases
Genuine issue of material fact existed as to
whether insurers failed to acknowledge and
act reasonably promptly upon communications
with respect to claim under commercial general
liability (CGL) insurance policy, affirm or deny
coverage of claim within reasonable time after
proof of loss requirements had been met, and
promptly provide reasonable explanation to
additional insured of basis in policy for denial of
claim, precluding summary judgment on unfair
practices claim under Nevada law. Fed.Rules
Civ.Proc.Rule 56, 28 U.S.C.A.; West's NRSA
686A.020.

Attorneys and Law Firms

*1102  Bryan L. Wright, Gregory S. Gilbert, Melissa A.
Beutler, Holland & Hart LLP, Las Vegas, NV, Christopher J.
Hersey, Miller, Morton, Caillat & Nevis, LLP, San Jose, CA,
for Plaintiff.

Andre Valentim Farinha, Christopher M. Amen, Steven
Foremaster, Lewis Brisbois Bisgaard and Smith LLP,
Theodore J. Kurtz, Selman Breitman LLP, Las Vegas, NV,
Peter L. Garchie, Lewis Brisobois & Smith LLP, San
Diego, CA, Douglas L. Christian, Christian–Kravitz, LLC,
Henderson, NV, Gena L. Sluga, Harper Christian Dichter &
Sluga, P.C., Phoenix, AZ, for Defendants.

ORDER

PHILIP M. PRO, District Judge.

Before the Court is Defendant Nautilus Insurance Company's
(“Nautilus”) Motion for Summary Judgment (Doc. # 41),
filed on July 5, 2012. Plaintiff Big–D Construction Corp.
(“Big–D”) filed a Response (Doc. # 51) on August 3, 2012.
Nautilus filed a Reply (Doc. # 54) on August 24, 2012.

Also before the Court is Defendant Century Surety
Company's (“Century”) Motion for Summary Judgment
(Doc. # 55), filed on August 31, 2012. Big–D filed a Response
(Doc. # 62) on September 24, 2012. Century filed a Reply
(Doc. # 70) on November 2, 2012. Big–D filed a Motion to

Strike Certain of Defendant Century's Exhibits in Support of
its Motion for Summary Judgment (Doc. # 61) on September
24, 2012. Century filed a Response (Doc. # 71) on November
2, 2012. Big–D filed a Reply (Doc. # 76) on November 19,
2012. The Court held a hearing on these motions on December
20, 2012. (Mins. of Proceedings (Doc. # 85).)

I. BACKGROUND

A. The Policies
On March 10, 2005, International Gaming Technologies
(“IGT”) and Big–D entered *1103  into a contract whereby
Big–D would be the general contractor for remodeling IGT's
Las Vegas building. (Def. Nautilus Ins. Co.'s Mot. for Summ.
J. (Doc. # 41) [“Nautilus Mot. Summ. J.”], Ex. A at 1.)
Thereafter, Big–D and Defendant Take it for Granite Too
(“TIFGT”) entered into a subcontract whereby TIFGT would
install various tiling and stonework on the interior and
exterior of the IGT building. (Id., Ex. B at ex. B.)

Defendant Nautilus insured TIFGT under a Commercial
General Liability (“CGL”) insurance policy from February 1,
2007 to February 1, 2008, and under another CGL insurance
policy from February 1, 2008 to February 1, 2009. (Id.,
Exs. C & D.) The policies from Nautilus contain the same
pertinent provisions, and they will be referenced collectively
as the “Nautilus Policy.” The Nautilus Policy included an
endorsement which amended the Policy to include Big–D
as an additional insured with regard to the performance of
TIFGT's ongoing operations for Big–D. (Id., Ex. F.) TIFGT
cancelled the Nautilus Policy effective June 1, 2008. (Id., Ex.
E.)

Defendant Century issued TIFGT a CGL insurance policy
(“Century Policy”) from June 1, 2008 to February 26, 2009.
(Def. Century Surety Co.'s Mot. For Summ. J. (Doc. # 55)
[“Century Mot. Summ. J.”], Ex. B at 3, Ex. I.) The Century
Policy contained a blanket additional insured endorsement
which provided coverage for Big–D for property damage
arising out of TIFGT's ongoing operations. (Id., Ex. B at 53.)

B. TIFGT's Stonework
TIFGT began its stonework at the IGT building sometime
in 2007. In April 2008, while TIFGT still was installing
stonework, a stone tile installed by TIFGT fell from an
exterior wall of the IGT building. (Nautilus Mot. Summ. J.,
Ex. I at 6; Opp'n to Mot. for Summ. J. By Nautilus Ins.
Co. (Doc. # 51) [“Opp'n to Nautilus Mot. Summ. J.”], Ex.
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2 at 23, 73, 116.) Certificates of Occupancy for the IGT
building were issued on May 16, 2008, and June 16, 2008.
(Nautilus Mot. Summ. J., Ex. H.) Certificates of Completion
were issued on May 19, 2008, and June 26, 2008. (Id., Ex. G.)
However, Brent Brinkerhoff (“Brinkerhoff”), a representative
of Big–D, testified he did not believe TIFGT ever completed
its stonework obligation under the subcontract. (Opp'n to
Nautilus Mot. Summ. J., Ex. 1 at 92–93, 97.)

On July 22, 2008, IGT notified Big–D that another stone
installed by TIFGT had fallen from the same exterior wall
of the building. (Nautilus Mot. Summ. J., Ex. K at 1; Opp'n
to Nautilus Mot. Summ. J., Ex. 2 at 25, 73.) After the
second stone tile fell, IGT directed Big–D to replace TIFGT's
stonework on the wall from which the two stone tiles had
fallen. (Nautilus Mot. Summ. J., Ex. I at 6, Ex. K at 2–3.) Big–
D thus ordered new stone tiles and scheduled the replacement
for the spring of 2009. (Opp'n to Nautilus Mot. Summ. J., Ex.
1 at 34–35.)

On December 29, 2008, IGT notified Big–D that a third stone
tile installed by TIFGT had fallen from a different exterior
wall of the building. (Nautilus Mot. Summ. J., Ex. K at 10–11;
Opp'n to Nautilus Mot. Summ. J., Ex. 2 at 73–74.) The tiles
fell near IGT's main entrance for customers and employees.
(Opp'n to Nautilus Mot. Summ. J., Ex. 2 at 33.) Each stone tile
weighed from 25 to 40 pounds. (Id., Ex. 2 at 24.) Due to the
safety risk to people using the main entrance, after the third
stone tile fell in December 2008, Big–D put up scaffolding
around the stone tiles, closed the area off, and directed people
to enter using a side entrance. (Id., Ex. 2 at 92–93, Ex. 3 at
26, Ex. 4 at 95.)

*1104  IGT expressed concern that the second and third stone
tiles fell due to a lack of a mortar bond between the tile and
the substrate to which it was attached. (Nautilus Mot. Summ.
J., Ex. K at 2–3, 11.) IGT directed Big–D to replace all of the
stonework done by TIFGT, rather than just the wall where the
first two stone tiles fell. (Opp'n to Nautilus Mot. Summ. J.,
Ex. 3 at 62–63.)

Big–D advised TIFGT of the tile problem in January 2009
and requested TIFGT take immediate steps to remedy the
problem, but TIFGT did not respond. (Nautilus Mot. Summ.
J., Exs. L and M.) Around that time, TIFGT notified Big–
D that it was going out of business. (Opp'n to Nautilus Mot.
Summ. J., Ex. 1 at 38–39.)

Inspection of the building in March 2009 revealed
efflorescence between the tile and the substrate. (Opp'n to
Mot. for Summ. J. by Century Surety Co. (Doc. # 62) [“Opp'n
to Century Mot. Summ. J.”], Ex. 6 at 92, 97–98, Ex. 9 at 129;
Resp. to Mot. to Strike, Ex. HH at 43, 48–49.) Efflorescence
is when the stone starts to “deteriorate, spall, become soft,”
and is caused by water entering through an open joint and
getting behind the stone tile, and as the water dries it is drawn
through the stone tile. (Opp'n to Century Mot. Summ. J., Ex.
6 at 48–49.)

Big–D's expert concluded “the primary cause of the tile
failures was that the installers did not apply the thin-set mortar
adhesive properly,” and that the “only way to remediate this
deficiency and avoid potential safety issues is to remove and
replace all of the tiles.” (Nautilus Mot. Summ. J., Ex. AB
at 10–11.) Big–D's expert also concluded that because the
plaster substrate was substantially damaged by the removal of
various stone tiles during the experts' investigation, it would
be “necessary to completely remove the plaster substrate and
reapply it” after removing the stone tiles. (Id., Ex. AB at 11.)
Another of Big–D's consultants concluded that there were
“more concerns than just the proper application of stone to the
backup plaster,” including loose and separated plaster in the
stucco substrate to which the stone was attached. (Nautilus
Mot. Summ. J., Ex. N.)

Brinkerhoff testified that because some stone tiles adhered to
the substrate and some did not, that “nobody could guarantee
that [a tile] would not fall off so eventually a decision was
made to remove it all.” (Opp'n to Nautilus Mot. Summ.
J., Ex. 1 at 41.) Big–D's representatives also testified that
“structurally the [stucco substrate] product was good,” and
that the removal is what damaged the stucco. (Id., Ex. 1 at 94–
95, Ex. 2 at 29, 114.)

Big–D and IGT entered into a settlement agreement on April
9, 2009, under which IGT would withhold some payment
to Big–D pending resolution of the stone tile work issues,
but otherwise IGT would pay Big–D for other satisfactorily
completed work. (Nautilus Mot. Summ. J., Ex. T at 5;
Opp'n to Nautilus Mot. Summ. J., Ex. 2 at 93–101.) Big–D
eventually contracted with another subcontractor to install a
new substrate after the stone tiles were removed. (Nautilus
Mot. Summ. J., Ex. O.) However, after further complications
and dissatisfaction with Big–D's repair work, IGT did not
allow Big–D to complete the repair. (Opp'n to Nautilus Mot.
Summ. J., Ex. 2 at 124–25.)
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In April 2009, Big–D filed a complaint against IGT in state
court to foreclose on the mechanic's lien Big–D held against
the IGT property. (Century Mot. Summ. J., Ex. R.) IGT did
not file an answer or assert counterclaims against Big–D.
(Id., Ex. W.) In January 2011, Big–D and IGT amended the
settlement agreement, and IGT agreed to accept an offset
against the gross amount of Big–D's damages claim as
*1105  full and complete settlement to resolve the stone tile

issues between Big–D and IGT. (Id., Ex. S at ex. 10 at 3.)
On March 10, 2011, Big–D voluntarily dismissed its claims
against IGT with prejudice. (Id., Ex. L.)

C. Nautilus's Handling of the Claim
On April 20, 2009, Travelers Insurance Company
(“Travelers”), Big–D's direct insurer, sent Nautilus notice of
the potential construction defect claim by IGT against Big–
D. (Nautilus Mot. Summ. J., Ex. U.) On July 15, 2009,
Travelers sent Nautilus a second notice of this matter. (Id.)
On July 29, 2009, Nautilus sent a letter to Travelers stating
Nautilus was investigating the issue under a reservation of
rights and requested more information. (Id., Ex. W.) Nautilus
sent a letter to TIFGT and Big–D's counsel requesting the
same documents. (Id., Exs. X & Y.) Counsel for Big–D sent
Nautilus Big–D's job file for TIFGT's work and photographs
from the site. (Id., Ex. Z.)

In January 2010, Travelers e-mailed Nautilus requesting “a
response to our additional insured tender.” (Id., Ex. AA.)
After this, a series of communication between Nautilus and
Travelers occurred, with Nautilus asking for work invoices
showing the dates that TIFGT worked on the project and
when TIFGT completed its work, and Travelers requesting a
coverage decision. (Id., Exs. X & AA.)

D. Century's Handling of the Claim
On April 20, 2009, Travelers sent a letter tendering the IGT
claim to Century, asserting Big–D's status as an additional
insured under the Century Policy. (Century Mot. Summ. J.,
Ex. C.) In May 2009, Century spoke with a Travelers agent,
and noted that “the building owners believe there is more
potential problems with the stone.” (Id., Ex. F at 201.) Century
then wrote to TIFGT, requesting documents and reserving its
rights to deny coverage. (Id., Ex. E.) In November 2009, Big–
D's counsel sent Century a letter acknowledging Century's
investigation under a full reservation of rights and requesting
an update on the status of that investigation and a coverage
determination. (Century Mot. Summ. J., Ex. G at 49.) Century
hired an investigator in March 2010 to determine when the

building was completed, and the investigator issued a report
in April 2010. (Id., Ex. H.; Opp'n to Century Mot. Summ.
J., Ex. 7 at 39.) On June 21, 2010, Century sent a letter to
TIFGT denying coverage for the IGT claim, and disclaiming
any obligation to defend or indemnify TIFGT or anyone else
claiming coverage under the Century Policy. (Century Mot.
Summ. J., Ex. K.)

E. Present Litigation
Big–D thereafter filed suit in Nevada state court against
TIFGT, Nautilus, and Century. (Pet. For Removal of Action
Under 28 U.S.C. § 1441 (Doc. # 1), Ex. A [“Compl.”].)
Nautilus removed the case to this Court, and Century and
TIFGT consented to the removal. (Pet. For Removal (Doc. #
1); Def. Century Surety Co.'s Joinder & Consent to Removal
(Doc. # 4); Def. Take it for Granite Too's Joinder & Consent to
Removal (Doc. # 12).) Big–D requests a declaratory judgment
against both Century and Nautilus which declares Big–D's
rights to coverage under both insurance Policies (counts 4 and
5, respectively). (Compl. at 6–7.) Big–D additionally alleges
breach of contract (count 6) and unfair insurance claims
practices under Nevada statutes (count 7) against Nautilus and

Century. 1  (Id. at 7–9.)

1 Big–D alleges breach of contract (count 1), negligence
(count 2), and failure to indemnify (count 3) against
TIFGT.

*1106  Nautilus and Century now move for summary
judgment, arguing their Policies do not cover Big–D's
damages for various reasons, and they did not commit unfair
insurance practices. Big–D opposes both motions.

II. LEGAL STANDARDS
Summary judgment is appropriate if the pleadings, the
discovery and disclosure materials on file, and any affidavits
“show[ ] that there is no genuine dispute as to any material
fact and the movant is entitled to judgment as a matter of
law.” Fed.R.Civ.P. 56(a), (c). A fact is “material” if it might
affect the outcome of a suit, as determined by the governing
substantive law. Anderson v. Liberty Lobby, Inc., 477 U.S.
242, 248, 106 S.Ct. 2505, 91 L.Ed.2d 202 (1986). An issue is
“genuine” if sufficient evidence exists such that a reasonable
fact finder could find for the non-moving party. In re Barboza,
545 F.3d 702, 707 (9th Cir.2008).

Initially, the moving party bears the burden of proving there is
no genuine issue of material fact. Leisek v. Brightwood Corp.,
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278 F.3d 895, 898 (9th Cir.2002). After the moving party
meets its burden, the burden shifts to the non-moving party to
produce evidence that a genuine issue of material fact remains
for trial. Id. The Court views all evidence in the light most
favorable to, and draws all reasonable inferences in favor of,
the nonmoving party. Crawford v. Metro. Gov't of Nashville
& Davidson Cnty., Tenn., 555 U.S. 271, 274 n. 1, 129 S.Ct.
846, 172 L.Ed.2d 650 (2009).

[1]  [2]  [3]  [4]  [5]  The interpretation of an insurance
contract is a question of law for the court. Powell v. Liberty
Mut. Fire Ins. Co., 127 Nev. 14, 252 P.3d 668, 672 (2011). “An
insurance policy should be read as a whole, and its language
should be analyzed from the perspective of one untrained
in law or in the insurance business. Policy terms should be
viewed in their plain, ordinary and popular connotations.”
Fourth St. Place v. Travelers Indem. Co., ––– Nev. ––––,
270 P.3d 1235, 1239 (Nev.2011) (quotation omitted). “[A]ny
ambiguity or uncertainty in an insurance policy must be
construed against the insurer and in favor of the insured.”
Benchmark Ins. Co. v. Sparks, ––– Nev. ––––, 254 P.3d
617, 621 (Nev.2011) (quotation omitted). “A provision in an
insurance policy is ambiguous if it is reasonably susceptible
to more than one interpretation.” Id. (quotation omitted).
“Ultimately, a court should interpret an insurance policy to
effectuate the reasonable expectations of the insured.” Powell,
252 P.3d at 672 (quotation omitted).

III. DECLARATORY JUDGMENT AND BREACH OF
CONTRACT (COUNTS 4–5)
Nautilus moves for summary judgment on Big–D's
declaratory judgment and breach of contract claims against it.
Nautilus argues there was no occurrence or property damage
under the policy, the damages occurred after the policy was
cancelled, various exclusions in the policy apply, and Big–D's
voluntary settlement with IGT precludes coverage.

Century also moves for summary judgment on Big–D's
declaratory judgment and breach of contract claims against it.
Century argues it had no duty to indemnify Big–D, there is
no property damage, and even if there was property damage
it occurred prior to or after the Century Policy's coverage
period. Century also argues various exclusions bar coverage.
Century further contends Big–D did not give prompt notice
of the claim or obtain *1107  Century's consent for the IGT
settlement, which precludes coverage.

Big–D responds that there are genuine issues of material fact
as to whether Century had a duty to indemnify. Big–D also

argues genuine issues of material fact remain as to whether an
occurrence or property damage occurred under the Policies,
when the property damage occurred, whether the exclusions
apply, whether notice of the claim was prompt, and whether
attempting to obtain consent for the settlement would have
been futile.

A. “Occurrence”
[6]  Nautilus contends that TIFGT's faulty or poor

workmanship installing the stone tiles was not an accident,
and is therefore not an “occurrence” under the Nautilus
Policy. Big–D responds that there is a genuine issue of
material fact as to whether TIFGT's deficient construction
work is an occurrence because deficient construction work is
an unexpected, unforseen, and unintended happening.

Under both the Nautilus Policy and the Century Policy,
coverage extends to “property damage” caused by an
“occurrence.” (Nautilus Mot. Summ. J., Ex. D at Comm.
Gen. Liability Coverage Form [“CGL Coverage Form”],
Sec. I, ¶ 1.b(1); Century Mot. Summ. J., Ex. B at 41.)
Both policies define “occurrence” as “an accident, including
continuous or repeated exposure to substantially the same
general harmful conditions.” (Nautilus Mot. Summ. J., Ex. D
at CGL Coverage Form, Sec. V, ¶ 13; Century Mot. Summ.
J., Ex. B at 21.)

The Policies do not define accident, however, the Nevada
Supreme Court has defined “accident,” in the absence of
a definition in a CGL policy, as “a happening that is not
expected, foreseen, or intended.” Beckwith v. State Farm
Fire & Cas. Co., 120 Nev. 23, 83 P.3d 275, 276 (2004)
(en banc) (quotation omitted). The Nevada Supreme Court
has not determined whether an insured's faulty workmanship
itself constitutes an accident, and therefore an occurrence.
Consequently, the Court must predict how the Nevada
Supreme Court would decide the issue. Burlington Ins. Co.
v. Oceanic Design & Constr., Inc., 383 F.3d 940, 944 (9th
Cir.2004).

The majority of courts that have addressed the issue have
found faulty workmanship itself is not an accident and
therefore not an occurrence under a CGL policy. See Essex
Ins. Co. v. Holder, 370 Ark. 465, 261 S.W.3d 456, 459–
60 (2007) (“Faulty workmanship is not an accident; instead,
it is a foreseeable occurrence, and performance bonds exist
in the marketplace to insure the contractor against claims
for the cost of repair or replacement of faulty work.”);
Cincinnati Ins. Co. v. Motorists Mut. Ins. Co., 306 S.W.3d
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69, 73 (Ky.2011) (adopting the majority view that claims of
faulty workmanship, standing alone, are not “occurrences”
under CGL policies). Compare with Auto–Owners Ins. Co. v.
Pozzi Window Co., 984 So.2d 1241, 1248 (Fla.2008) (finding
a subcontractor's defective installation of windows, which
the general contractor did not intend or expect, was an
“occurrence” under the CGL policy).

But even courts that find faulty workmanship itself is not
an occurrence find that unexpected events resulting from
the faulty workmanship can be occurrences. See Travelers
Indem. Co. of Am. v. Moore & Assocs., Inc., 216 S.W.3d
302, 309 (Tenn.2007) (finding the faulty installation of a
window was not an occurrence, but the subsequent water
penetration due to the faulty installation was an occurrence);
Lamar Homes, Inc. v. Mid–Continent Cas. Co., 242 S.W.3d
1, 16 (Tex.2007) (finding “the unexpected, unforeseen or
undesigned happening or consequence of the insured's
*1108  negligent behavior” may constitute an occurrence)

(quotation omitted).

[7]  The Court concludes that the Nevada Supreme Court
would hold that faulty workmanship itself does not fall under
the common meaning of an accident, and therefore is not an
occurrence. Although not directly addressing this issue, the
Nevada Supreme Court has indicated that a negligent act that
allows damage to occur does not fall under the commonly
understood meaning of an accident in some circumstances.
See Fire Ins. Exch. v. Cornell, 120 Nev. 303, 90 P.3d 978,
980 (2004) (finding that parents' negligent supervision of their
adult son was not an accident under the common meaning of
the term). Thus, Nevada likely would follow the majority of
courts who have held faulty workmanship in and of itself is
not an accident.

[8]  However, the Court predicts that the Nevada Supreme
Court would hold that an unexpected happening caused by
faulty workmanship could be an occurrence. An event such
as this would fit within the commonly understood meaning
of accident, and is in accordance with Nevada's definition
of accident as an unexpected, unforeseen, and unintended
happening. Nevada therefore likely would follow the courts
which recognize that although faulty workmanship itself is
not an accident, the unexpected consequences of that faulty
workmanship is an accident.

Here, TIFGT's faulty workmanship was not an accident or
occurrence under the Policies. However, the events of the
three stone tiles falling from the building were unexpected,

unforeseen, and unintended, and come within the plain,
ordinary, and common meaning of an accident. Thus, each
stone tile that fell from the building is an occurrence under
the Nautilus Policy and the Century Policy.

B. “Property Damage” Caused by an Occurrence
[9]  Nautilus argues damage to the work of another from the

repairs necessary to correct an insured's faulty workmanship
is not property damage. Nautilus thus concludes the damage
to the stucco substrate is not property damage. Nautilus
further argues that the stucco substrate was defective on
its own, independent of any work by TIFGT. Nautilus also
submits Big–D's measures taken to prevent a safety risk are
not covered because the Nautilus Policy requires covered
property damage apart from the preventative measures.
Nautilus additionally argues there was no loss of use because
the IGT building could be used during the repair.

Century contends that incorporation of a defective component
into a larger structure does not constitute physical injury
unless and until the defective component causes actual harm.
Century also argues that the “rip and tear” damage to the
stucco substrate upon removal of the stone tiles is not covered
under the Century Policy. Additionally, Century contends
costs incurred to prevent future damage are not covered in
the absence of other property damage. Century further asserts
Big–D has failed to provide any evidence of the loss of
business or disruption in operations and thus cannot show a
loss of use of the IGT building. Century finally argues Big–D
has failed to provide any evidence that the other subcontractor
work sustained water damage.

Big–D responds that it has shown disputed issues of fact
as to various different types of property damage. Big–D
argues the faulty installation of the stone tiles caused property
damage to the construction project as a whole and to the
stucco substrate. Big–D further argues the repairs and other
safety measures taken by *1109  Big–D were necessary
to prevent imminent safety risks and therefore constitute
property damage. Big–D also argues IGT's loss of use of its
front entrance while TIFGT's work was repaired constitutes
property damage. Finally, Big–D argues the water damage to
the stucco substrate constitutes property damage.

[10]  Both policies define “property damage” as “[p]hysical
injury to tangible property, including all resulting loss of
use of that property” or “[l]oss of use of tangible property
that is not physically injured.” (Nautilus Mot. Summ. J.,
Ex. D at CGL Coverage Form, Sec. V, ¶ 17; Century Mot.

Big-D Const. Corp. v. Take It For Granite Too, 917 F.Supp.2d 1096 (2013)

136b

R
EC

EIV
ED

 by M
SC

 2/14/2020 12:29:43 PM

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2021581795&pubNum=0004644&originatingDoc=Ieccb4f2364c811e287a9c52cdddac4f7&refType=RP&fi=co_pp_sp_4644_73&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_4644_73
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2016292952&pubNum=0000735&originatingDoc=Ieccb4f2364c811e287a9c52cdddac4f7&refType=RP&fi=co_pp_sp_735_1248&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_735_1248
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2016292952&pubNum=0000735&originatingDoc=Ieccb4f2364c811e287a9c52cdddac4f7&refType=RP&fi=co_pp_sp_735_1248&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_735_1248
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2011617599&pubNum=0004644&originatingDoc=Ieccb4f2364c811e287a9c52cdddac4f7&refType=RP&fi=co_pp_sp_4644_309&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_4644_309
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2011617599&pubNum=0004644&originatingDoc=Ieccb4f2364c811e287a9c52cdddac4f7&refType=RP&fi=co_pp_sp_4644_309&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_4644_309
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2011617599&pubNum=0004644&originatingDoc=Ieccb4f2364c811e287a9c52cdddac4f7&refType=RP&fi=co_pp_sp_4644_309&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_4644_309
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2015198433&pubNum=0004644&originatingDoc=Ieccb4f2364c811e287a9c52cdddac4f7&refType=RP&fi=co_pp_sp_4644_16&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_4644_16
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2015198433&pubNum=0004644&originatingDoc=Ieccb4f2364c811e287a9c52cdddac4f7&refType=RP&fi=co_pp_sp_4644_16&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_4644_16
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2004550234&pubNum=0004645&originatingDoc=Ieccb4f2364c811e287a9c52cdddac4f7&refType=RP&fi=co_pp_sp_4645_980&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_4645_980
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2004550234&pubNum=0004645&originatingDoc=Ieccb4f2364c811e287a9c52cdddac4f7&refType=RP&fi=co_pp_sp_4645_980&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_4645_980


Big-D Const. Corp. v. Take it for Granite Too, 917 F.Supp.2d 1096 (2013)

 © 2020 Thomson Reuters. No claim to original U.S. Government Works. 15

Summ. J., Ex. B at 22.) Costs incurred to prevent future
occurrences that may cause damage to property or life may be
considered property damage as well. See U.S. Fid. & Guar.
Co. v. Nev. Cement Co., 93 Nev. 179, 561 P.2d 1335, 1336–38
(1977) (finding the insured should not be penalized for taking
measures to prevent the collapse of a building constructed
with defective cement, and that the preventative measures
were property damage under the policy); see also Desert
Mountain Props. Ltd. P'ship v. Liberty Mut. Fire Ins. Co., 225
Ariz. 194, 236 P.3d 421, 437–38 (Ariz.Ct.App.2010) (holding
preventative measures are covered if the damage intended
to be prevented “probably would have occurred during the
policy period if the preventative measures had not been
performed”). To find otherwise would require the insured to
intentionally allow property damage or bodily harm to occur
for the damages to be covered. The reasonable expectations
of an insured would be that the policy would cover safety
measures taken to prevent further damage to property or life.
See Powell, 252 P.3d at 672 (noting that insurance policies
should be read to effectuate the reasonable expectations of the
insured).

Here, there was no property damage to the construction
project as whole or to the stucco substrate resulting from the
faulty installation of the stone tiles. The installation of the
stone tiles is not an occurrence, and therefore cannot cause
property damage covered by either Policy. But even if the
faulty installation of the stone tiles was an occurrence, Big–
D has presented no evidence that the installation of the stone
tiles itself caused any physical injury to the IGT building
or the stucco. The installation also cannot be considered
property damage itself because it was not taken to prevent
further damage. The replacement of the stone tiles, as opposed
to the removal, also is not a physical injury and was done
for aesthetic purposes and not to prevent further damage.
Therefore, the replacement of the stone tile also is not
property damage.

[11]  [12]  [13]  However, the actual stone tiles that fell
from the building and hit the ground were physically injured.
Therefore, the damage to each stone tile that fell is property
damage. Additionally, the safety measures taken to prevent
future property damage or bodily injury caused by additional
falling stone tiles are property damage. This would include
the removal, scaffolding, and any other safety measures taken
to prevent future bodily injury or property damage. Big–D
also has presented evidence that the stucco substrate was
physically injured upon the removal of the stone tiles, and is
therefore property damage caused by the stone tiles falling.

(Opp'n to Nautilus Mot. Summ. J., Ex. 1 at 94–95, Ex. 2 at
29, 114.)

Century's argument that the damage to the stucco is uncovered
“rip and tear” damage fails. The cases Century relies on
find no occurrence or that damage resulting from repairing
defective work is not covered. See *1110  OneBeacon
Ins. v. Metro Ready–Mix, Inc., 427 F.Supp.2d 574, 577
(D.Md.2006) (no occurrence); Nas Sur. Group v. Precision
Wood Prod., Inc., 271 F.Supp.2d 776, 783 (M.D.N.C.2003)
(no occurrence); Desert Mountain Props. Ltd. P'ship, 236
P.3d at 441–42 (finding removing and repairing nondefective
property was not damage caused by the defective work itself
but by the repair of the defective work). Here, the stone tiles
falling were occurrences, and these occurrences caused the
physical injury to the stucco because the stone tiles had to
be removed from the stucco to prevent property or bodily
damage.

[14]  Furthermore, the loss of use of the front entrance of
the IGT building is property damage. The front entrance of
the IGT building was closed and a side entrance was used
to prevent bodily harm to entrants. Additionally, the Policies
include the loss of use of tangible property in the definition of
property damage. Nautilus and Century argue that Big–D has
not shown that the entire IGT building could not be used due
to the stone tile issues. But the plain and ordinary meaning of
“loss of use” would cover the “loss of use” of an entrance to
the building. The extent of the damages caused by the loss of
use is an issue for a fact finder to determine.

[15]  Finally, the water damage to the other subcontractor
work is property damage. The occurrence is the water
migrating under the stone tiles, and thus if this caused physical
injury to the other contractors' work, there would be covered
property damage. There is evidence that water had migrated
under the stonework and there were pockets of efflorescence
between the stone tiles and the substrate. (Opp'n to Century
Mot. Summ. J., Ex. 6 at 48–49, 92, 97–98, Ex. 9 at 129.)
Therefore, taking the evidence in the light most favorable to
Big–D, there is a genuine issue of material fact as to whether
water intrusion damaged the substrate.

In sum, there are genuine issues of material fact as to whether
the damage to the stones that fell, the removal, scaffolding,
and other safety measures, the damage to the stucco substrate
resulting from the removal, the loss of use of the front
entrance, and the water damage constitute property damage
under the Policies. However, the construction project as a
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whole suffered no property damage and the replacement of the
stone tiles is not property damage. Therefore, the Court will
grant summary judgment in favor of Nautilus and Century
to the extent Big–D is claiming property damage to the
construction project as a whole and due to the replacement of
the stone tiles. The Court denies summary judgment on any
other identified property damage.

C. Timing of the Property Damage
[16]  Nautilus contends that all of the property damage

occurred after the Nautilus Policy ended, because the removal
occurred after the third stone fell in December 2008, and
because the safety measures were taken after the Nautilus
Policy's coverage ended and were not designed to prevent
damage that probably would have occurred during the
coverage period. Nautilus also argues any loss of use is not
covered by the Nautilus Policy because it occurred after the
Nautilus Policy ended.

Century argues that the Century Policy does not cover the
property damage because there was pre-existing property
damage, and the property damage arose out of a construction
defect that pre-existed the Century Policy. Century further
argues its Policy does not apply to claims for defective work
completed before the policy period. Century also contends
that its Policy precludes coverage for damages occurring after
work has been completed *1111  or put to its intended use.
Century finally argues that the repair and removal occurred
after the Century Policy ended.

Big–D responds that property damage occurred during both
policy periods. Big–D argues the property damage that
required the replacement of the stone tiles and the safety
measures by Big–D occurred from April 2008 to October
2009. Big–D further contends the loss of use occurred in April
2008, July 2008, and December 2008. Big–D finally argues
that it is disputed whether TIFGT's work was completed by
the date the Century Policy began providing coverage.

1. Property Damage During the Policy Periods

Both Policies cover property damage that occurs during
the policy period. (Nautilus Mot. Summ. J., Ex. C at CGL
Coverage Form, Sec. I, ¶ 1.b; Century Mot. Summ. J., Ex. B
at 41.) The Nautilus Policy's coverage ended on June 1, 2008.
Big–D presents no evidence of safety measures or loss of
use before June 1, 2008. Thus, the only property damage that

occurred during the Nautilus Policy's coverage period was to
the stone that fell in April 2008.

[17]  The Century Policy began on June 1, 2008 and ended
on February 26, 2009. The second and third stones fell
during this time period, in July 2008 and December 2008,
respectively. The scaffolding and other safety measures were
installed sometime after the second stone fell in July 2008,
as well as after the third stone fell in December 2008. (Opp'n
to Century Mot. Summ. J., Ex. 1 at 30, Ex. 3 at 25–26.) The
loss of use of the front entrance also occurred after the third
stone fell. (Id., Ex. 4 at 95.) The water damage was discovered
in March 2009, and viewing the evidence and reasonable
inferences therefrom in Big–D's favor, the water damage
could have occurred during the Century Policy period. (Id.,
Ex. 6 at 92, 97–98.) Additionally, any other property damage,
such as any removal work, which occurred between June
1, 2008, and February 26, 2009, would be covered by the
Century Policy.

Therefore, the Court will grant summary judgment in favor
of Nautilus on this basis except for the damage to the actual
stone tile that fell from the building in April 2008. The Court
will deny summary judgment for Nautilus on this basis for
the damage which occurred to the stone tile that fell in April
2008. The Court will grant summary judgment in favor of
Century on this basis for the property damage which occurred
to the stone that fell in April 2008, and any property damage
that occurred after February 26, 2009. The Court will deny
summary judgment to Century on this basis as to all other
property damage that occurred between June 1, 2008 and
February 26, 2009.

2. Pre–Existing Property Damage

[18]  [19]  [20]  The Century Policy applies to property
damage that occurs during the policy period only if the
property damage:

(a) did not first exist, nor is alleged to have existed, in whole
or in part, prior to the inception date of this policy; or

(b) was not, nor is alleged to have been, in the process of
taking place prior to the inception date of this policy, even if
the actual or alleged ... “property damage” continues during
this policy period; or

(c) was not caused, nor is alleged to have been caused, by
any construction defect or condition which existed, or is
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alleged to have existed, prior to the effective date of this
policy.

(Century Mot. Summ. J., Ex. B at 41.)

Provision (a) does not apply. The only property damage that
occurred before the *1112  Century Policy was the damage
to the first stone that fell in April 2008. All of the other
property damage which occurred is distinct and separate from
this first stone falling, and therefore did not exist prior to the

Century Policy period. 2  Provision (b) also does not apply
because the faulty installation of the tiles is not property
damage within the meaning of the Century Policy, and that
is the only condition which arguably continued on into the
Century Policy period.

2 Century also argues Big–D and TIFGT knew about the
stone tile failures prior to the inception of the Century
Policy, which precludes coverage. The Century Policy
applies to property damage only if prior to the Policy
coverage period “no insured [or its employee] knew
that the ... ‘property damage’ had occurred in whole
or in part.” (Century Mot. Summ. J., Ex. B at 41.)
Big–D and TIFGT knew the first stone fell before the
Century Policy's coverage began. However, Century has
not presented any evidence that prior to the Century
Policy's inception Big–D or TIFGT knew this was more
than an isolated incident and that more stone tiles would
fall, prompting the removal and other safety measures.
Therefore, Century has not established no genuine issue
of material fact remains that the knowledge clause in
the Century Policy would preclude coverage for Big–D's
damages.

There is a genuine issue of material fact as to whether
provision (c) precludes coverage. Neither Big–D nor Century
disputes that TIFGT inadequately installed the stones, and
TIFGT's work therefore may constitute a construction defect
or condition. Furthermore, the faulty installation of the stone
tiles is the underlying cause of all the property damage, even
if the faulty workmanship is not an occurrence under the
meaning of the Century Policy.

To the extent Century contends this construction condition
“existed” prior to the Century Policy, Big–D asserts TIFGT's
representative, Richard Meyer (“Meyer”), testified at his
deposition that TIFGT did not complete its operations by
the time the certificate of completion was issued and that
TIFGT was working into the fall of 2008. (Opp'n to Century
Mot. Summ. J. at 7.) Big–D failed to include pages 193–
96 of Meyer's deposition testimony in its exhibits, however,

Century does not dispute the proffered testimony. Therefore,
the Court will accept Big–D's representation of the testimony,
on the condition that Big–D file the deposition testimony with
this Court within ten days of the entry of this Order. The
Court therefore will deny summary judgment to Century on
this basis.

3. Property Damage After the
Work Was Completed or in Use

[21]  Big–D was named an additional insured under the
Century Policy “with respect to liability for ... ‘property
damage’... caused, in whole or in part, by” the act or
omissions of TIFGT “in the performance of [TIFGT's]
ongoing operations” for Big–D. (Century Mot. Summ. J.,
Ex. B at 53.) The Century Policy does not apply to property
damage occurring after “that portion of [TIFGT's work] out
of which the injury or damage arises has been put to its
intended use by any person or organization other than another
contractor or subcontractor” working on the project. (Id., Ex.
B at 53.)

As noted previously, it is disputed when TIFGT completed the
stone installation, and therefore an issue of fact remains as to
whether TIFGT's operations were ongoing during the Century
Policy period. Furthermore, the May 19, 2008 certificate of
completion alone does not indicate IGT actually occupied the
building on that date. Therefore, an issue of fact remains as to
when IGT actually used the building. *1113  Thus, the Court
will deny summary judgment to Century on these two bases.

D. Exclusions
[22]  [23]  “[C]lauses excluding coverage are interpreted

narrowly against the insurer.” Powell, 252 P.3d at 672
(quotation omitted). To prove an exclusion excludes coverage
under a policy, the insurer must 1) “write the exclusion in
obvious and unambiguous language,” 2) show the insurer's
proposed interpretation is the only fair interpretation of the
exclusion, and 3) show the exclusion clearly applies to the
claim at hand. Id. at 674.

1. Damage to the Insured's Product

[24]  Nautilus and Century argue exclusion k under their
respective Policies precludes coverage for any damage to the
stone tiles installed by TIFGT because the stone tiles were
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TIFGT's product. Big–D responds that exclusion k does not
extend to work or services performed by the insured, and
Big–D has alleged its damages were caused by TIFGT's work
and services, not TIFGT's products. Big–D also argues this
exclusion does not apply because Big–D has not alleged the
stones were defective.

Under both policies, exclusion k bars coverage for “property
damage” to “your product” arising out of the product or any
part of the product. (Nautilus Mot. Summ. J., CGL Coverage
Form, Sec. I, ¶ 2.k; Century Mot. Summ. J., Ex. B at 12.)
“Your product” is defined as “[a]ny goods or products, other
than real property, manufactured, sold, handled, distributed or
disposed of by [the insured].” (Nautilus Mot. Summ. J., Ex. C
at CGL Coverage Form, Sec. V, ¶ 20.a; Century Mot. Summ.
J., Ex. B at 22.)

The plain language of exclusion k contemplates exclusion of
property damage to the insured's goods and products, which
would include the stone tiles TIFGT installed. See St. Paul
Fire & Marine Ins. Co. v. Sears, Roebuck & Co., 603 F.2d 780,
784 (9th Cir.1979) (stating this exclusion “clearly precludes
any recovery for damages to materials originating from the
Named Insured.”) Exclusion k thus bars compensation to
Big–D for the property damage to the three stone tiles that fell.

[25]  Other than a single tile falling in April 2008, there is
no other property damage which occurred during the Nautilus
Policy period. Therefore, the Court will grant summary
judgment in favor of Nautilus on Big–D's declaratory
judgment and breach of contract claims against Nautilus. The
Court also will grant summary judgment in favor of Century
on this basis for the property damage to the two stones that fell
during the Century Policy period. However, genuine issues
of fact remain regarding other property damage during the
Century Policy Period, as discussed previously.

2. Damage to Property

[26]  Century argues exclusion j(5) of the Century Policy
bars coverage for the part of the building on which TIFGT was
working when the stone tile fell in April 2008. Century argues
exclusion j(6) of the Century Policy bars coverage for the
damage to the stucco substrate resulting from TIFGT's faulty
workmanship. Big–D responds that exclusions j(5) and (6)
do not apply because Big–D incurred damages after TIFGT
finished work on the wall where the stone fell in April 2008,
and the TIFGT work damaged other subcontractor work.

Exclusion j(5) bars coverage for property damage to “that
particular part of real property on which you ... are performing
operations, if the ‘property damage’ arises out of those
operations.” (Century Mot. *1114  Summ. J., Ex. B at 11–
12.) There is a genuine issue of material fact as to when
TIFGT completed its work on the IGT building, and therefore
issues of fact remain as to whether this exclusion applies.

Exclusion j(6) bars coverage for property damage to “that
particular part of any property that must be restored, repaired
or replaced because ‘your work’ was incorrectly performed
on it.” (Century Mot. Summ. J., Ex. B at 11–12.) This
exclusion does not apply to property damage included in
the “products-completed operations hazard.” (Id., Ex. B at
12.) The “products-completed operations hazard” includes
property damage arising out of TIFGT's product or completed
work. (Id. at 22.) Work is deemed completed “when that part
of the work done at a job site has been put to its intended use
by any person or organization other than another contractor
or subcontractor” working on the same project. (Id.)

This exclusion may exclude coverage for property damage to
the stucco substrate resulting from the removal of TIFGT's
work, to the extent the damage occurred before the Century
Policy ended. However, there is a genuine issue of material
fact as to when TIFGT's work was completed or put to
its intended use. Therefore, whether and to what property
damage this exclusion may apply is an issue of fact that must
be resolved by a fact finder. The Court therefore will deny
summary judgment to Century on the basis of exclusions j(5)
and (6).

3. Damage to the Insured's Work

[27]  Century argues exclusion I bars coverage for any
damage arising out of TIFGT's faulty work. Big–D responds
that exclusion I does not apply because Big–D has alleged
damages other than just to the TIFGT work.

Exclusion I of the Century Policy excludes from coverage
property damage to TIFGT's work arising out of TIFGT's
work or any part of TIFGT's work and included in the
products-completed operations hazard. (Century Mot. Summ.
J., Ex. B at 12.) As noted previously, there is a genuine issue
of material fact as to when the TIFGT work was completed
and when it was put to its intended use by IGT. Therefore,
issues of fact remain as to whether this exclusion applies to
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bar coverage, and the Court will deny summary judgment to
Century on this basis.

E. Notice of Claim
[28]  Century argues Big–D did not provide Century with

immediate notification of the claim, and the notice it did
provide was insufficient, and therefore did not comply with
the notice condition of coverage in the Century Policy.
Big–D responds that Century had notice of Big–D's claims
shortly after Big–D became aware of them, and Century had
sufficient notice to investigate.

[29]  The Century Policy states that if an occurrence occurs
or a claim is brought against any insured, the insured must
notify Century “as soon as practicable.” (Century Mot.
Summ. J., Ex. B at 18.) “As soon as practicable” means
“notice within a reasonable length of time under all the facts
and circumstances of each particular case.” Am. Fid. Fire Ins.
Co. v. Adams, 97 Nev. 106, 625 P.2d 88, 89 (1981) (quotation
omitted) (finding the “as soon as practicable” requirement met
when the insured gave notice seven months after the accident
based on a good faith belief that no action would be filed
against the insured). For an insurer to deny coverage due to
late notice, the insurer must show the notice was late and
the delay materially impaired the insurer's ability to contest
liability. Las Vegas Metro. Police Dep't v. *1115  Coregis Ins.
Co., ––– Nev. ––––, 256 P.3d 958, 965 (Nev.2011).

There is a genuine issue of material fact as to whether Big–
D's notice was late, and whether Century was prejudiced
by any delay in notice. Big–D has presented evidence that
when the first stone tile fell it was unclear whether this was
going to be a continuing problem, and the stone tile issues
progressively worsened over time. (Opp'n to Century Mot.
Summ. J., Ex. 2 at 23–25, 28–30.) Furthermore, Big–D has
presented evidence that the decision to remove all of the
stone tiles was not made until after the third stone tile fell
in December 2008. (Id., Ex. 3 at 62–63.) Big–D also has
presented evidence that Century was sent notice that stones
were falling off the IGT building on April 20, 2009, and the
next day Big–D filed suit against IGT to obtain the payments
IGT was withholding due to the stone issues. (Century Mot.
Summ. J., Exs. C & R.) Century denied coverage based on its
assessment that TIFGT completed its work before the Century
Policy began and that other exclusions applied, and Century
has not shown its determination would have been affected by
earlier notice of the claim. (Id., Ex. K.) The Court will deny
summary judgment to Century on this basis.

F. Consent for the Settlement
[30]  Century argues Big–D did not obtain Century's consent

for the settlement with IGT, and therefore the settlement
is not covered by the Century Policy. Big–D responds that
giving Century notice of the settlement would have been futile
because Century denied coverage before Big–D finally settled
with IGT.

The Century Policy states “[n]o insured will, except at that
insured's own cost, voluntarily make a payment ... without
[Century's] consent.” (Century Mot. Summ. J., Ex. B at
18); see also Las Vegas Star Taxi, Inc. v. St. Paul Fire &
Marine Ins. Co., 102 Nev. 11, 714 P.2d 562, 564 (1986)
(finding the insured's failure to give notice of the claim until
ten days before trial and then settling without the insurer's
consent barred coverage). However, courts have held that
when an insurer wrongfully denies coverage and the insured
subsequently settles without insurer's consent, the insurer
cannot invoke a “no voluntary payments clause in the policy.”
See Cmty. Title Co. v. Safeco Ins. Co. of Am., 795 S.W.2d
453, 461 (Mo.Ct.App.1990) (listing various jurisdictions that
have ruled similarly). Nevada recognizes a similar rule as a
matter of general contract law. Thornton v. Agassiz Constr.,
Inc., 106 Nev. 676, 799 P.2d 1106, 1108 (1990); Bradley
v. Nevada–California–Oregon Ry., 42 Nev. 411, 178 P. 906,
908 (1919) (“[T]he party who commits the first breach of
a contract cannot maintain an action against the other for a
subsequent failure to perform.”).

Issues of fact remain as to whether Century wrongfully
denied Big–D's claim. Therefore, issues of fact remain
as to whether Big–D's noncompliance with the voluntary
settlement clause precludes coverage, and the Court will deny
summary judgement on this basis.

G. Century's Duty to Indemnify
[31]  Century argues that it had neither a duty to defend

nor indemnify Big–D for its damages related to TIFGT's
stone work issues. Century contends it had no duty to defend
Big–D because there was no suit against Big–D. Century
further argues the duty to defend is broader than the duty to
indemnify, so if there is no duty to defend there can be no
duty to indemnify. Century also argues that Big–D was not
legally obligated to pay damages to IGT because there was no
underlying court action which found Big–D liable *1116  for
damages, so Century had no obligation to indemnify Big–D.
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Big–D responds that the duty to defend is broader than
the duty to indemnify in the sense that the insurer must
defend if the complaint pleads facts on which coverage
would be triggered, regardless of whether the damages are
actually covered. Big–D argues it did not make any claim
against Century triggering its duty to defend. Therefore, Big–
D argues the lack of a duty to defend has no bearing on
Century's duty to indemnify. Big–D further argues it had a
legal obligation to IGT under the construction contract, and
Big–D paid damages arising out of this legal obligation in
the form of the settlement with IGT and the remediation
work related to the stone tiles. Big–D contends this triggered
Century's duty to indemnify.

[32]  The Century Policy states Century will indemnify the
insured for “those sums that the insured becomes legally
obligated to pay as damages.” (Century Mot. Summ. J., Ex. B
at 8.) For a duty to indemnify to arise, “the insured's activity
and the resulting loss or damage [must] actually fall within the
CGL policy's coverage.” United Nat'l Ins. Co. v. Frontier Ins.
Co., Inc., 120 Nev. 678, 99 P.3d 1153, 1158 (2004) (quotation
omitted).

The Nevada Supreme Court has not addressed whether an
insured can be “legally obligated to pay as damages” an
amount stemming from an existing contractual obligation in
the absence of a judgment. Again, the Court must predict what
the Nevada Supreme Court would do.

Some courts find the term “legally obligated to pay as
damages” under a CGL policy requires a final judgment or
a settlement as a result of a suit. See Builders Mut. Ins.
Co. v. Dragas Mgmt. Corp., 793 F.Supp.2d 785, 794–97
(E.D.Va.2011) (listing multiple jurisdictions that have ruled
similarly), vacated on other grounds, 497 Fed.Appx. 313
(4th Cir.2012); Certain Underwriters at Lloyd's of London v.
Superior Court, 24 Cal.4th 945, 960, 103 Cal.Rptr.2d 672, 16
P.3d 94 (2001) (“[T]he insurer's duty to indemnify the insured
for ‘all sums that the insured becomes legally obligated to
pay as damages' under the standard [CGL] insurance policy
is limited to money ordered by a court.”). These courts reason
that “sums the insured becomes legally obligated to pay” is
followed by the phrase “as damages,” and this presupposes
that a court has ordered damages. Certain Underwriters, 24
Cal.4th at 963, 103 Cal.Rptr.2d 672, 16 P.3d 94.

Other courts have found an insured may be “legally obligated
to pay as damages” a sum in the absence of a lawsuit or a court
order requiring the insured to make the payment. See Desert

Mountain Props. Ltd. P'ship, 236 P.3d at 427–28 (citing cases
that have ruled similarly). These courts reason that although
a court may enforce a legal obligation, court action is not
necessarily required to create a legal obligation. Id. at 428. At
least one court has held “legally obligated to pay as damages”
would cover a legal obligation to pay a sum arising from a
contract. See id. at 428–29.

The Nevada Supreme Court has used language in some of
its opinions which suggest there can be no legal obligation
to pay a sum as damages without a judgment. See United
Servs. Auto. Ass'n v. Crandall, 95 Nev. 334, 594 P.2d 704,
706 (1979) (finding insurer had a duty to defend “and, to the
extent of policy limits, pay any judgment entered against [the
insured]”); Roberts v. Farmers Ins. Co., 91 Nev. 199, 533 P.2d
158, 159 (1975) (finding the rights of a third party, who was
suing the insured regarding an automobile accident, “will not
mature until [the third party] first has recovered a judgment
against the insured” *1117  ). However, the Nevada Supreme
Court was not confronted in these cases with the specific issue
of whether other sources of legal obligations could fall within
the policy language.

[33]  The Court concludes if the Nevada Supreme Court
addressed this issue, it would find that a legal obligation to
pay a sum as damages would include sums due as a legal
obligation under a contract. Under Nevada law, insurance
contracts must be interpreted according to the plain meaning
of the words in the policy and from the viewpoint of a
person untrained in the law, and any ambiguities must be
construed in favor of the insured. Fourth St. Place, 270 P.3d
at 1239; Benchmark Ins. Co., 254 P.3d at 621. The phrase
“those sums that the insured becomes legally obligated to
pay as damages” is ambiguous. To one trained in the law the
phrase “as damages” may signify an amount ordered by a
court, but a lay person would not necessarily make this same
assumption. A lay person may conclude the language would
include coverage for sums due to fulfill a legal obligation
under a contract. Therefore, under the Century Policy, the
duty to indemnify may be triggered absent a court order or
judgment making the insured liable for damages, and could
include amounts the insured was legally obligated to pay due
to contractual obligations.

[34]  [35]  Century does not dispute that Big–D was
contractually obligated to attempt to remediate and ultimately
pay IGT, in the form of an offset from the original contract
price, for the failures in the installation of the stone tiles.
Big–D has presented evidence that under the construction
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contract with IGT, Big–D was required to “deliver[ ] the
product to specification.” (Opp'n to Century Mot. Summ. J.,
Ex. 4 at 95–96.) Thus, there is a genuine issue of material
fact as to whether Big–D was legally obligated to pay the
sums associated with the remediation and repair as damages,
and consequently whether Century owed Big–D a duty to

indemnify. 3  The Court will deny Century's Motion on this
basis.

3 In its Reply, Century argues the Century Policy excludes
coverage for property damage “for which the insured is
obligated to pay damages by reason of the assumption
of liability in a contract or agreement.” (Century Mot.
Summ. J., Ex. B at 9.) This term is ambiguous. It could
exclude coverage for Big–D's damages arising from
the assumption of any contractual liability. See Gilbert
Tex. Constr., L.P. v. Underwriters at Lloyd's London,
327 S.W.3d 118, 124, 127 (Tex.2010). It also could be
interpreted to apply to an assumption by the insured
of liability of a third party. See Broadmoor Anderson
v. Nat'l Union Fire Ins. Co. of La., 912 So.2d 400,
407 (Ct.App.La.2005); Am. Family Mut. Ins. Co. v.
Am. Girl, Inc., 268 Wis.2d 16, 673 N.W.2d 65, 80–81
(2004) (noting “assumption” must be interpreted to add
something to the exclusion). Construing this exclusion
against Century, this exclusion applies to the assumption
by the insured of the liability of a third party, and does
not bar coverage for Big–D's damages.

IV. UNFAIR INSURANCE CLAIMS PRACTICES
(COUNTS 6–7)
[36]  Nautilus moves for summary judgment on Big–D's

claims of unfair insurance practices against Nautilus. Nautilus
argues it timely and properly investigated Big–D's claim,
and communicated its position appropriately, and thus did
not engage in any unfair claims practices. Nautilus further
contends Big–D never directly sent Nautilus notice of the
IGT claim, which precludes a finding that Nautilus committed
unfair claims practices. Finally, Nautilus argues its liability
was not reasonably clear so Nautilus was not required to
effectuate a settlement.

*1118  Century also moves for summary judgment on Big–
D's claims of unfair insurance practices against Century.
Century argues that it reasonably handled Big–D's claim
because it attempted to gather as much information as it could
from TIFGT and Big–D, and it denied coverage based on Big–
D's own lawyer's assertions. Century also argues a failure to
investigate is relevant only when the investigation would have

revealed facts in favor of coverage, and further investigation
would have shown the claim was not covered.

Big–D responds that genuine issues of material fact preclude
summary judgment on its unfair insurance practices claims
against both insurers. Big–D argues Nautilus delayed in
responding to the claim, failed to obtain any experts or
investigate, failed to affirm or deny coverage for over a year,
failed to effect settlement, caused Big–D to file suit due to the
lack of a coverage decision, and failed to provide an adequate
basis for reserving its rights or denying coverage. Big–D
argues Century failed to adequately investigate or make a
prompt coverage decision despite Big–D's repeated requests
to do so.

[37]  Nevada Revised Statutes § 686A.020 prohibits
engaging in “an unfair or deceptive act or practice in the
business of insurance.” Failing to promptly communicate,
affirm or deny within a reasonable time, or explain the basis
for a denial of coverage are all evidence of unfair claims
practices. Estate of LoMastro ex rel. LoMastro v. Am. Family
Ins. Group, 124 Nev. 1060, 195 P.3d 339, 351–52 (2008)
(finding genuine issues of material fact when the insurer
did not promptly respond to the insured's communications,
investigated the claim for ten months without affirming or
denying coverage, and gave an insufficient explanation in
denying the claim); Albert H. Wohlers & Co. v. Bartgis,
114 Nev. 1249, 969 P.2d 949, 961 (1998) (finding unfair
practices where the insurer acted unreasonably in denying
the claim through an absurd interpretation of the policy and
failed to offer a reasonable explanation for the denial of
coverage). Section 686A.020 does not require that an insurer
breach its duties under the insurance contract to be liable
for unfair claims practices. See Zurich Am. Ins. Co. v. Coeur
Rochester, Inc., 720 F.Supp.2d 1223, 1236 (D.Nev.2010)
(noting § 686A.020 “address[es] the manner in which an
insurer handles an insured's claim” regardless of whether the
claim is denied” (quotation omitted)).

Nautilus argues it cannot be liable for unfair claims practices
because Big–D itself never provided Nautilus with notice
of the claim. However, it is undisputed that Travelers gave
Nautilus notice of the claim, and Nautilus cites no authority
showing this would be insufficient to put Nautilus on notice of
the claim. The Court will therefore deny summary judgment
to Nautilus on this basis.

[38]  [39]  Nevertheless, summary judgment is warranted on
four of Big–D's claims of unfair insurance practices against
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Nautilus and Century. Big–D has presented no evidence
that Nautilus or Century misrepresented any pertinent facts
or insurance policy provisions relating to any coverage at
issue. Big–D also has presented no evidence that Nautilus or
Century failed to adopt and implement reasonable standards
for the prompt investigation and processing of claims. Big–D
also presented no evidence that this litigation was compelled
by Nautilus or Century offering Big–D less than Big–D
ultimately retained under either policy. Furthermore, Nautilus
is not liable for the claim, and therefore did not fail to
effectuate prompt, fair and equitable settlements of claims
in which Nautilus's liability had become reasonably clear.
Furthermore, *1119  because there are genuine issues of
material fact as to whether Century is liable to Big–D for
certain property damage, Century did not fail to effectuate
prompt, fair and equitable settlements of claims in which
Century's liability had become reasonably clear. Therefore
summary judgment is granted in favor of Nautilus and
Century on these four unfair insurance practices claims.

[40]  However, Big–D has shown genuine issues of material
fact remain with respect to the rest of its unfair insurance
practice claims. There is evidence that Nautilus may have had
notice of the claim by April 2009, but did not respond until
July 2009 after a second notice. (Nautilus Mot. Summ. J.,
Exs. U & W.) Nautilus had not issued a coverage decision as
of the time Big–D filed this action even though Big–D sent
Nautilus a copy of Big–D's job file for TIFGT's work and
photographs from the site, and Travelers indicated the reason
for the delay in getting the invoices outlining the damage
and costs to repair to Nautilus was due to Nautilus's delay in
requesting them. (Id., Exs. Z & AA.) Additionally, there is no
evidence that Nautilus did anything on the claim from July
2009 until February 2010, or that Nautilus ever hired an expert
or conducted an independent investigation of the claim.

As to Century, Century responded to Travelers's notice of the
claim in just over a month by requesting documents. (Century
Mot. Summ. J., Ex. E.) However, Big–D has presented
evidence that Century did not hire an independent investigator
until almost ten months after this initial correspondence.
(Opp'n to Century Mot. Summ. J., Ex. 7 at 39.) Big–D also
has presented evidence undermining Century's independent
investigation on which it based its coverage denial: the
investigation took 2.5 hours and consisted of calling one

person and obtaining a copy of the certificate of completion
for the IGT building. (Id.) Additionally, Century did not issue
its disclaimer of coverage until June 2010, over a year after
Travelers gave Century notice of the IGT claim. Big–D also
has presented evidence raising an issue of fact that further
investigation may have shown Century was liable, as there
are genuine issues of material fact as to whether the Century
Policy covers the property damage at issue.

Thus, genuine issues of material fact remain as to whether
Nautilus and Century failed to: acknowledge and act
reasonably promptly upon communications with respect to
the claim; affirm or deny coverage of the claim within a
reasonable time after proof of loss requirements had been met;
and provide promptly to Big–D a reasonable explanation of
the basis in the policy for the denial of the claim. Therefore,
the Court will deny summary judgment on these three claims
of unfair insurance practices against Nautilus and Century.

V. CONCLUSION
IT IS THEREFORE ORDERED that Defendant Nautilus
Insurance Company's Motion for Summary Judgment (Doc.
# 41) is hereby GRANTED in part and DENIED in part. The
Motion is DENIED with respect to the three noted claims of
unfair insurance claims practices, and GRANTED in all other
respects.

IT IS FURTHER ORDERED that Defendant Century Surety
Company's Motion for Summary Judgment (Doc. # 55) is
hereby GRANTED in part and DENIED in part as set forth
more specifically in this Order.

IT IS FURTHER ORDERED that Plaintiff Big–D
Construction Corp.'s Motion to Strike Exhibits Offered in
Defendant Century Surety Company's Motion *1120  for
Summary Judgment (Doc. # 61) is hereby DENIED.

IT IS FURTHER ORDERED that Plaintiff Big–D
Construction Corp. file within ten days of the entry of this
Order pages 193–96 of Richard Meyer's deposition.

All Citations

917 F.Supp.2d 1096
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KeyCite Yellow Flag - Negative Treatment
 Disagreed With by Lamar Homes, Inc. v. Mid-Continent Cas. Co., Tex.,

August 31, 2007

383 F.3d 940
United States Court of Appeals,

Ninth Circuit.

The BURLINGTON INSURANCE
COMPANY, Plaintiff–Appellee,

v.
OCEANIC DESIGN & CONSTRUCTION,

INC., Defendant–Appellant.

No. 02–17317.
|

Submitted Feb. 11, 2004. *

* Appellant moved for submission without oral
argument. The panel granted the motion,
unanimously finding the case suitable for decision
without oral argument. See FED. R. APP. P. 34(a)
(2).

|
Filed Sept. 8, 2004.

Synopsis
Background: Commercial general liability (CGL) insurer
sought declaratory judgment that it had no duty to defend or
indemnify insured home contractor in underlying state court
suit brought by homeowners. The United States District Court
for the District of Hawaii, Barry M. Kurren, United States
Magistrate Judge, entered judgment for insurer, and insured
appealed.

Holdings: The Court of Appeals, Clifton, Circuit Judge, held
that:

[1] under Hawaii law, claim for negligent breach of contract
did not involve occurrence within coverage of CGL policy;

[2] claim for intentional infliction of emotional distress did
not allege actions independent of contractual duties that might
involve occurrence; and

[3] allegations of underlying complaint could not be
construed as alleging claim for negligent recommendation of
subcontractor.

Affirmed.
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170Bk3104 Sources of authority;  assumptions
permissible

(Formerly 170Bk391)
In determining issues of first impression under
state law, a federal court, sitting in diversity, may
be aided by looking to well-reasoned decisions
from other jurisdictions.

37 Cases that cite this headnote

[4] Insurance
Pleadings

217 Insurance
217XXIII Duty to Defend
217k2912 Determination of Duty
217k2914 Pleadings
Under Hawaii law, broad duty to defend arises
whenever the pleadings raise a potential for
indemnification liability of the insurer to the
insured.

12 Cases that cite this headnote

[5] Insurance
In general;  standard

217 Insurance
217XXIII Duty to Defend
217k2912 Determination of Duty
217k2913 In general;  standard
Under Hawaii law, duty to defend is based on
the possibility for coverage, even if remote,
determined at the time suit is filed.

9 Cases that cite this headnote

[6] Insurance
Several Grounds or Causes of Action

217 Insurance
217XXIII Duty to Defend
217k2920 Scope of Duty
217k2922 Several Grounds or Causes of Action
217k2922(1) In general
Under Hawaii law, when a suit raises a potential
for indemnification liability of insurer to insured,
insurer has duty to accept defense of entire
suit even though other claims of complaint fall
outside policy's coverage.

9 Cases that cite this headnote

[7] Insurance
Pleadings

217 Insurance
217XXIII Duty to Defend
217k2912 Determination of Duty
217k2914 Pleadings
Under Hawaii law, complaint allegation rule
limits insurer's duty to defend to situations where
pleadings have alleged claims for relief which
fall within terms for coverage of insurance
contract.

23 Cases that cite this headnote

[8] Insurance
Plain, ordinary or popular sense of language

217 Insurance
217XIII Contracts and Policies
217XIII(G) Rules of Construction
217k1822 Plain, ordinary or popular sense of
language
Under Hawaii law, the terms of an insurance
policy are to be interpreted according to their
plain, ordinary, and accepted sense in common
speech.

23 Cases that cite this headnote

[9] Insurance
Construction as a whole

217 Insurance
217XIII Contracts and Policies
217XIII(G) Rules of Construction
217k1810 Construction as a whole
Under Hawaii law, an insurance policy is to be
interpreted according to the entirety of its terms
and conditions.

13 Cases that cite this headnote

[10] Insurance
In general;  standard

217 Insurance
217XXIII Duty to Defend
217k2912 Determination of Duty
217k2913 In general;  standard

Burlington Ins. Co. v. Oceanic Design & Constr., Inc., 383 F.3d 940 (2004)

146b

R
EC

EIV
ED

 by M
SC

 2/14/2020 12:29:43 PM

http://www.westlaw.com/Browse/Home/KeyNumber/170Bk3104/View.html?docGuid=Id62f42a289f311d9b6ea9f5a173c4523&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=Id62f42a289f311d9b6ea9f5a173c4523&headnoteId=200402149900320140204005247&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/217/View.html?docGuid=Id62f42a289f311d9b6ea9f5a173c4523&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/217k2914/View.html?docGuid=Id62f42a289f311d9b6ea9f5a173c4523&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/217/View.html?docGuid=Id62f42a289f311d9b6ea9f5a173c4523&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/217XXIII/View.html?docGuid=Id62f42a289f311d9b6ea9f5a173c4523&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/217k2912/View.html?docGuid=Id62f42a289f311d9b6ea9f5a173c4523&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/217k2914/View.html?docGuid=Id62f42a289f311d9b6ea9f5a173c4523&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=Id62f42a289f311d9b6ea9f5a173c4523&headnoteId=200402149900420140204005247&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/217/View.html?docGuid=Id62f42a289f311d9b6ea9f5a173c4523&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/217k2913/View.html?docGuid=Id62f42a289f311d9b6ea9f5a173c4523&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/217/View.html?docGuid=Id62f42a289f311d9b6ea9f5a173c4523&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/217XXIII/View.html?docGuid=Id62f42a289f311d9b6ea9f5a173c4523&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/217k2912/View.html?docGuid=Id62f42a289f311d9b6ea9f5a173c4523&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/217k2913/View.html?docGuid=Id62f42a289f311d9b6ea9f5a173c4523&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=Id62f42a289f311d9b6ea9f5a173c4523&headnoteId=200402149900520140204005247&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/217/View.html?docGuid=Id62f42a289f311d9b6ea9f5a173c4523&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/217k2922/View.html?docGuid=Id62f42a289f311d9b6ea9f5a173c4523&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/217/View.html?docGuid=Id62f42a289f311d9b6ea9f5a173c4523&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/217XXIII/View.html?docGuid=Id62f42a289f311d9b6ea9f5a173c4523&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/217k2920/View.html?docGuid=Id62f42a289f311d9b6ea9f5a173c4523&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/217k2922/View.html?docGuid=Id62f42a289f311d9b6ea9f5a173c4523&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/217k2922(1)/View.html?docGuid=Id62f42a289f311d9b6ea9f5a173c4523&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=Id62f42a289f311d9b6ea9f5a173c4523&headnoteId=200402149900620140204005247&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/217/View.html?docGuid=Id62f42a289f311d9b6ea9f5a173c4523&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/217k2914/View.html?docGuid=Id62f42a289f311d9b6ea9f5a173c4523&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/217/View.html?docGuid=Id62f42a289f311d9b6ea9f5a173c4523&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/217XXIII/View.html?docGuid=Id62f42a289f311d9b6ea9f5a173c4523&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/217k2912/View.html?docGuid=Id62f42a289f311d9b6ea9f5a173c4523&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/217k2914/View.html?docGuid=Id62f42a289f311d9b6ea9f5a173c4523&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=Id62f42a289f311d9b6ea9f5a173c4523&headnoteId=200402149900720140204005247&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/217/View.html?docGuid=Id62f42a289f311d9b6ea9f5a173c4523&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/217k1822/View.html?docGuid=Id62f42a289f311d9b6ea9f5a173c4523&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/217/View.html?docGuid=Id62f42a289f311d9b6ea9f5a173c4523&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/217XIII/View.html?docGuid=Id62f42a289f311d9b6ea9f5a173c4523&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/217XIII(G)/View.html?docGuid=Id62f42a289f311d9b6ea9f5a173c4523&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/217k1822/View.html?docGuid=Id62f42a289f311d9b6ea9f5a173c4523&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=Id62f42a289f311d9b6ea9f5a173c4523&headnoteId=200402149900820140204005247&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/217/View.html?docGuid=Id62f42a289f311d9b6ea9f5a173c4523&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/217k1810/View.html?docGuid=Id62f42a289f311d9b6ea9f5a173c4523&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/217/View.html?docGuid=Id62f42a289f311d9b6ea9f5a173c4523&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/217XIII/View.html?docGuid=Id62f42a289f311d9b6ea9f5a173c4523&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/217XIII(G)/View.html?docGuid=Id62f42a289f311d9b6ea9f5a173c4523&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/217k1810/View.html?docGuid=Id62f42a289f311d9b6ea9f5a173c4523&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=Id62f42a289f311d9b6ea9f5a173c4523&headnoteId=200402149900920140204005247&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/217/View.html?docGuid=Id62f42a289f311d9b6ea9f5a173c4523&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/217k2913/View.html?docGuid=Id62f42a289f311d9b6ea9f5a173c4523&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/217/View.html?docGuid=Id62f42a289f311d9b6ea9f5a173c4523&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/217XXIII/View.html?docGuid=Id62f42a289f311d9b6ea9f5a173c4523&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/217k2912/View.html?docGuid=Id62f42a289f311d9b6ea9f5a173c4523&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/217k2913/View.html?docGuid=Id62f42a289f311d9b6ea9f5a173c4523&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


Burlington Ins. Co. v. Oceanic Design & Const., Inc., 383 F.3d 940 (2004)
04 Cal. Daily Op. Serv. 8262, 2004 Daily Journal D.A.R. 11,125

 © 2020 Thomson Reuters. No claim to original U.S. Government Works. 3

Under Hawaii law, all doubts as to whether a duty
to defend exists are resolved against the insurer
and in favor of the insured.

7 Cases that cite this headnote

[11] Insurance
Accident, occurrence or event

217 Insurance
217XVII Coverage––Liability Insurance
217XVII(A) In General
217k2273 Risks and Losses
217k2275 Accident, occurrence or event
Under Hawaii law, there is no occurrence that
triggers an insurer's duty to defend under a
standard commercial general liability (CGL)
policy where the underlying complaint alleges an
intentional breach of contract.

9 Cases that cite this headnote

[12] Negligence
Contractual duty

272 Negligence
272II Necessity and Existence of Duty
272k217 Voluntarily Assumed Duty
272k219 Contractual duty
Under Hawaii law, there is no cause of action
for negligent breach of contract; there is no
tort recovery in the absence of conduct that (1)
violates a duty that is independently recognized
by principles of tort law and (2) transcends the
breach of the contract.

4 Cases that cite this headnote

[13] Insurance
Accident, occurrence or event

217 Insurance
217XVII Coverage––Liability Insurance
217XVII(A) In General
217k2273 Risks and Losses
217k2275 Accident, occurrence or event
Under Hawaii law, contractually based tort claim
that contractor in building home under contract
committed acts of malfeasance, misfeasance,
and nonfeasance, leading to improper design
and construction of foundation, did not involve

covered “occurrence” under commercial general
liability (CGL) insurance policy.

17 Cases that cite this headnote

[14] Negligence
Necessity and Existence of Duty

272 Negligence
272II Necessity and Existence of Duty
272k210 In general
Under Hawaii law, a cause of action founded on
negligence requires an assertion that a defendant
has breached a duty or obligation, recognized by
the law, requiring the defendant to conform to a
certain standard of conduct, for the protection of
others against unreasonable risks.

[15] Insurance
Accident, occurrence or event

217 Insurance
217XVII Coverage––Liability Insurance
217XVII(A) In General
217k2273 Risks and Losses
217k2275 Accident, occurrence or event
Under Hawaii law, an occurrence under a
commercial general liability (CGL) insurance
policy cannot be the expected or reasonably
foreseeable result of the insured's own
intentional acts or omissions.

14 Cases that cite this headnote

[16] Insurance
Insurer's options in general

217 Insurance
217XXIII Duty to Defend
217k2925 Fulfillment of Duty and Conduct of
Defense
217k2927 Insurer's options in general
Under Hawaii law, liability insurer may provide
a defense under a reservation of rights and
simultaneously seek a declaration that under the
given circumstances there is no coverage under
the policy.

3 Cases that cite this headnote

[17] Insurance

Burlington Ins. Co. v. Oceanic Design & Constr., Inc., 383 F.3d 940 (2004)
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Accident, occurrence or event
217 Insurance
217XVII Coverage––Liability Insurance
217XVII(A) In General
217k2273 Risks and Losses
217k2275 Accident, occurrence or event
Under Hawaii law, claim that insured general
contractor was responsible for infliction of
emotional distress on homeowners in course
of supervising subcontractors and building
defective home arose out of parties' contractual
relationship and did not allege independent
tort claim for negligent infliction of emotional
distress that would constitute an “occurrence”
under the policy; but for their contract, which
included duty on part of contractor to supervise
work of others on project, homeowners would
have had claim for negligent infliction of
emotional distress.

20 Cases that cite this headnote

[18] Damages
Labor and Employment

115 Damages
115III Grounds and Subjects of Compensatory
Damages
115III(A) Direct or Remote, Contingent, or
Prospective Consequences or Losses
115III(A)2 Mental Suffering and Emotional
Distress
115k57.50 Labor and Employment
115k57.51 In general
Under Hawaii law, damages for emotional
distress in the employment context are
recoverable under a contract only if the alleged
conduct (1) violates a duty that is independently
recognized by principles of tort law and (2)
transcends the breach of the contract.

2 Cases that cite this headnote

[19] Insurance
Risks and Losses

Insurance
Claim, suit, or demand for damages

217 Insurance
217XVII Coverage––Liability Insurance
217XVII(A) In General

217k2273 Risks and Losses
217k2274 In general
217 Insurance
217XXIII Duty to Defend
217k2916 Commencement of Duty;  Conditions
Precedent
217k2918 Claim, suit, or demand for damages
Under Hawaii law, which determines duty
to defend at time suit is brought, allegation
in underlying complaint, that insured general
contractor committed acts of malfeasance,
misfeasance, and nonfeasance in course of
building defective home, could not be
construed as including claim that contractor
negligently recommended unqualified mason to
do excavation work, based on statements made
by homeowners in memorandum filed more than
three years after suit was brought.

2 Cases that cite this headnote

[20] Insurance
Claim, suit, or demand for damages

Insurance
Tender or other notice

217 Insurance
217XXIII Duty to Defend
217k2916 Commencement of Duty;  Conditions
Precedent
217k2918 Claim, suit, or demand for damages
217 Insurance
217XXIII Duty to Defend
217k2916 Commencement of Duty;  Conditions
Precedent
217k2919 Tender or other notice
Under Hawaii law, the duty to defend is
determined at the time suit is brought or at the
latest, when defense is tendered.
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Appeal from the United States District Court for the District
of Hawaii; Barry M. Kurren, Magistrate Judge, Presiding.
D.C. No. CV–02–00219–BMK.

Before: TASHIMA and CLIFTON, Circuit Judges, and

LEIGHTON, District Judge. **

** The Honorable Ronald B. Leighton, United States
District Judge for the Western District of Washington,
sitting by designation.

Opinion

*943  CLIFTON, Circuit Judge:

The issue presented by this case is whether, under Hawaii
law, a company which contracted to build a house is covered
under its commercial general liability policy against claims
brought against the company by the dissatisfied homeowners.
The district court granted summary judgment to the insurer
on the ground that claims for breach of contract and breach of
contract-related tort duties did not give rise to coverage within
the scope of the policy. We affirm.

I. BACKGROUND
Defendant–Appellant Oceanic Design & Construction, Inc.,
a Hawaii corporation, contracted to build a single-family
residence in Honolulu, Hawaii for homeowners Jeanette
C. Chae, Susan K. Woo, and Diana Han (a/k/a Diana
Chong) (collectively the “homeowners”). Construction was
completed, but not to the satisfaction of the homeowners, and
they refused to pay. Oceanic filed suit against the homeowners
in Hawaii state court in April 1999, alleging the homeowners
had breached the contract by failing to pay the balance due.
See Oceanic Design & Constr., Inc. v. Jeanette C. Chae, et
al., Civil No. 99–1536–04, Circuit Court of the First Circuit,
State of Hawaii (the “underlying lawsuit”).

The homeowners asserted a counterclaim against Oceanic
in that lawsuit, alleging five causes of action: (1) breach of
contract; (2) breach of express and implied warranties; (3)

deceptive trade practices; 1  (4) negligent and/or intentional
infliction of emotional distress upon homeowner Han; and
(5) punitive damages. The gravamen of the homeowners'
allegations was that Oceanic improperly designed and/or
constructed the foundation of the residence causing earth
movement and resulting in physical and structural damage to
both the residence and the retaining walls on the property.

1 The deceptive trade practices claim was based on
Oceanic's alleged violation of HAW REV. STAT. §
481A–3.

At the time the counterclaim was filed, Oceanic was the
named insured under a standard-form commercial general
liability (“CGL”) insurance policy issued by Defendant–

Appellee Burlington Insurance Company. 2  Coverage A
of the policy, titled “Bodily Injury and Property Damage
Liability,” provided that Burlington will “pay those sums
that the insured becomes legally obligated to pay because of
‘bodily injury’ or ‘property damage’ to which this insurance
applies.” The policy further provided that Burlington has
the “right and duty to defend the insured against any ‘suit’
seeking those damages,” but “no duty to defend the insured
against any ‘suit’ seeking damages ... to which this insurance
does not apply.” Coverage was limited to “ ‘bodily injury’
or ‘property damage’ caused by an ‘occurrence.’ ” The
policy defined “[o]ccurrence” as “an accident, including
continuous or repeated exposure to substantially the same
general harmful conditions,” but did not define “accident.”
Coverage was excluded for “ ‘bodily injury’ or ‘property
damage’ expected or intended from the standpoint of the
insured.”

2 Burlington's policy covered Oceanic from July 28, 1997
through July 28, 1999.

Oceanic timely tendered defense of the counterclaim to
Burlington. Burlington agreed to defend under a reservation
of rights. Burlington then filed this action in the district court
seeking a declaration that the CGL policy did not provide
coverage against the homeowners' counterclaim.

Burlington moved for summary judgment, arguing that none
of the allegations in the counterclaim were covered under
*944  the policy. Oceanic filed a cross-motion for summary

judgment, asserting that it was entitled to a defense from
Burlington because there was a possibility that one or more
of the allegations in the counterclaim were covered under the
policy. The district court concluded that the claims alleged
in the counterclaim were contract or contract-based tort

claims not within the scope of coverage of the CGL policy. 3

Accordingly, the district court granted Burlington's motion
for summary judgment and denied Oceanic's cross-motion for
summary judgment.

3 The district court held that the homeowners' claims
for breach of express and implied warranties, deceptive
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trade practices, and punitive damages were not within
the scope of coverage. Oceanic does not challenge this
portion of the ruling on appeal. Accordingly, we only
consider the possibility of coverage for the homeowners'
remaining claims.

Oceanic timely appealed. We have jurisdiction under 28
U.S.C. § 1291.

II. DISCUSSION
[1]  We review de novo a district court's decision to grant

summary judgment and apply the same summary judgment
standard employed by the district court. United States v. City
of Tacoma, 332 F.3d 574, 578 (9th Cir.2003). Therefore,
we must determine, viewing the evidence in the light most
favorable to Oceanic, whether there are any genuine issues of
material fact and whether the district court correctly applied
the substantive law. Id. The district court's interpretation of
state law is reviewed under the same de novo standard that
is used to review questions of federal law. Conestoga Servs.
Corp. v. Executive Risk Indem., Inc., 312 F.3d 976, 981 (9th
Cir.2002).

[2]  [3]  To the extent this case raises issues of first
impression, our court, sitting in diversity, “must use [its] best
judgment to predict how the Hawaii Supreme Court would
decide[the] issue.” Helfand v. Gerson, 105 F.3d 530, 537 (9th
Cir.1997). “In so doing, a federal court may be aided by
looking to well-reasoned decisions from other jurisdictions.”
Takahashi v. Loomis Armored Car Serv., 625 F.2d 314, 316
(9th Cir.1980).

[4]  [5]  [6]  Hawaii insurance law provides for a broad
duty to defend arising whenever the pleadings raise a potential
for indemnification liability of the insurer to the insured.
Hawaiian Holiday Macadamia Nut Co. v. Indus. Indem. Co.,
76 Hawai‘i 166, 872 P.2d 230, 233 (Haw.1994). The duty to
defend exists irrespective of whether the insurer is ultimately
found not liable to the insured and is based on the possibility
for coverage, even if remote, determined at the time suit is
filed. See Commerce & Indus. Ins. Co. v. Bank of Hawaii, 73
Haw. 322, 832 P.2d 733, 736 (1992). “Furthermore, where
a suit raises a potential for indemnification liability of the
insurer to the insured, the insurer has a duty to accept
the defense of the entire suit even though other claims of
the complaint fall outside the policy's coverage.” Hawaiian
Holiday, 872 P.2d at 233 (citation and quotation marks
omitted).

[7]  [8]  [9]  [10]  Hawaii adheres to the “complaint
allegation rule.” Pancakes of Hawaii, Inc. v. Pomare Props.
Corp., 85 Hawai‘i 286, 944 P.2d 83, 88 (App.1997). The focus
is on the alleged claims and facts. The duty to defend “is
limited to situations where the pleadings have alleged claims
for relief which fall within the terms for coverage of the
insurance contract. ‘Where pleadings fail to allege any basis
for recovery within the coverage clause, the insurer has no
obligation to defend.’ ” *945  Hawaiian Holiday, 872 P.2d
at 233 (citation omitted). In Hawaii, the terms of an insurance
policy are to be interpreted according to their plain, ordinary,
and accepted sense in common speech. Dairy Road Partners
v. Island Ins. Co., 92 Hawai‘i 398, 992 P.2d 93, 106 (2000).
Each policy is to be interpreted according to the entirety of
its terms and conditions. See AIG Hawaii Ins. Co. v. Estate of
Caraang, 74 Haw. 620, 851 P.2d 321, 326 (1993). “All doubts
as to whether a duty to defend exists are resolved against the
insurer and in favor of the insured.” Dairy Road Partners, 992
P.2d at 107 (citation and quotation marks omitted).

Both parties have acknowledged that there are no genuine
issues of material fact. We are therefore asked to decide
whether any of the claims asserted against Oceanic by the
homeowners in the underlying lawsuit are covered under the
policy to trigger Burlington's duty to defend.

The policy covers claims for liability for “bodily injury” or
“property damage” if “caused by an occurrence.” Because
Burlington has conceded for purposes of appeal that the
counterclaim has alleged both “bodily injury” and “property
damage,” we must decide whether, under Hawaii law, any of
the homeowners' allegations present the possibility that their
damages were caused by an “occurrence,” for which there is
coverage under the policy.

A. Homeowners' Negligent Breach of Contract Allegation
Oceanic argues that the policy potentially covers the “other
acts” claim asserted in paragraph 10(l ) of the homeowners'
counterclaim. That claim reads in context:

FIRST CAUSE OF ACTION

BREACH OF CONTRACT

8. [Homeowners] contracted with [Oceanic] on or about
December 1, 1998 for the construction and supervision of
the Poola Street residence.
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9. In consideration of the services described above,
[Oceanic] was paid certain sums of money.

10. [Oceanic] breached its contractual obligations in at
least the following respects:

a. Failure to properly plan, supervise, inspect, and
construct the Poola Street residence, including
but not limited to the retaining walls and the
preparation of the soils and/or foundation of the
residence;

b. Failure to ensure that said Poola Street residence
was free from faults and defects;

c. Planned, designed, engineered, and constructed a
structure which was unable to support foreseeable
loads;

d. Planned, designed, engineered, and constructed a
structure which was susceptible to water and earth
movement damage;

e. Violated applicable State of Hawaii, County
of Honolulu and/or Uniform building codes,
ordinances, laws and regulations;

f. Planned, designed, engineered, and constructed a
residence and [sic] substantially inferior to the
standard of care and quality which had been agreed;

g. Identified for use or allowed to be used, improper
construction materials, techniques and methods;

h. Failure to use reasonable care in performing
contractual obligations appropriate for this type of
construction in this particular location;

i. Failure to provide services in accordance with
the standard of care appropriate for the plan,
design, engineering, supervision, inspection *946
and construction of this type of residence in this
particular location;

j. Breached the implied warranty of merchantability
for services rendered;

k. Proposed inadequate, improper and negligent
plans, designs, specifications and related revisions
thereto;

l. Committed other acts and omissions amounting to
misfeasance, malfeasance and nonfeasance.

11. As a direct, proximate and foreseeable result of
[Oceanic's] breaches of contract, [Homeowners]
have suffered substantial damage....

12. As a direct and further result of the breaches
of contract by the [Oceanic]. [Homeowners] have
sustained consequential damages....

(emphasis added).
Relying on a line of cases from the District of Hawaii, the
district court held that Burlington did not owe Oceanic a
duty to defend the homeowners' “other acts” allegation. Those
cases hold that contract and contract-based tort claims are
not within the scope of CGL policies. See CIM Ins. Corp.
v. Midpac Auto Ctr., Inc., 108 F.Supp.2d 1092, 1099–1100
(D.Haw.2000); CIM Ins. Corp. v. Masamitsu, 74 F.Supp.2d
975, 986 (D.Haw.1999); WDC Venture v. Hartford Accident
and Indem. Co., 938 F.Supp. 671, 679 (D.Haw.1996).

Oceanic asserts that the district court erred because
allegations of negligence, even alongside allegations of a
breach of contract, are sufficient to raise a duty to defend.

[11]  We note at the outset that the Hawaii Supreme Court has
not resolved whether a claim for a negligent breach of contract
can constitute an occurrence under a CGL policy. The Hawaii
Supreme Court has held, however, that where an underlying
complaint alleges an intentional breach of contract, there is
no occurrence that triggers an insurer's duty to defend under
a standard CGL policy. See Hawaiian Holiday, 872 P.2d at
233–34. In that case, prompted by a failed business venture,
plaintiffs filed suit alleging that the insured had purposely
planted fewer trees than that had been agreed upon in the
contract and had planted trees and seedlings which did not
meet contract requirements. As here, the issue was whether
the alleged damage was caused by an “occurrence” under

the policy. 4  The Hawaii Supreme Court noted that it had
previously addressed what constitutes an “accident”: “[I]n
order for the insurer to owe a duty to defend or indemnify, the
injury cannot be the expected or reasonably foreseeable result
of the insured's own intentional acts or omissions.” Id. at 234
(citing AIG Hawaii Ins. Co., 851 P.2d at 329).

4 The definition of occurrence in Hawaiian Holiday
was nearly identical to the one at issue here. There,
“occurrence” was defined as “an accident, including
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continuous or repeated exposure to conditions, which
results in bodily injury or property damage neither
expected nor intended from the viewpoint of the
insured.” Hawaiian Holiday, 872 P.2d at 234. Here, “
‘occurrence’ means an accident, including continuous
or repeated exposure to substantially the same harmful
conditions,” where coverage is excluded for “ ‘bodily
injury’ or ‘property damage’ expected or intended from
the standpoint of the insured.”

In holding that the insurer had no duty to defend, the
court recognized that the plaintiffs' complaint alleged breach
of contract and fraud claims “based on intentional acts
performed by Hawaiian Holiday” and sought “contractual
relief.” Id. at 234, 851 P.2d 321. The court held that because
the “conduct alleged was not accidental” and “did not sound
in negligence,” it did *947  not constitute an occurrence
within the meaning of the CGL policy. Id. at 235, 851 P.2d
321. The court did not discuss whether facts alleging a
negligent breach of contract claim could trigger the duty to
defend.

[12]  Language from a recent Hawaii Supreme Court case
indicates, however, that Hawaii would not recognize a claim
for a negligent breach of contract. In Francis v. Lee Enters.,
Inc., 89 Hawai‘i 234, 971 P.2d 707, 708 (1999), an employee
filed suit in Hawaii state court for tortious breach of an
employment contract after he had been terminated. After the
case was removed to the federal district court, the district
court certified the following question to the Hawaii Supreme
Court: “Does Hawaii law recognize a tortious breach of
contract cause of action in the employment context?”

To answer that question, the court first turned to its prior
decisions. It recognized that in Dold v. Outrigger Hotel, 54
Haw. 18, 501 P.2d 368 (1972), it had established the rule that
“where a contract is breached in a wanton or reckless manner
[so] as to result in a tortious injury, the aggrieved person is

entitled to recover in tort.” 5  Francis, 971 P.2d at 710 (quoting
Dold, 501 P.2d at 372) (quotation marks omitted). The court
also noted it had reaffirmed and extended the Dold rule to the
commercial contract setting in Chung v. Kaonohi Center Co.,
62 Haw. 594, 618 P.2d 283, 289 (1980). Francis, 971 P.2d at
710. (“We do not think that the dispositive factor in allowing
damages for emotional distress is the nature of the contract.
The dispositive factor is, rather, the wanton or reckless nature
of the breach.”) (quoting Chung, 618 P.2d at 289) (quotation

marks omitted). 6

5 In Dold, plaintiffs, tourists from the mainland, arranged
for hotel accommodations at a particular hotel. Upon
arrival, however, due to the lack of availability, plaintiffs
were refused accommodation and were transferred to a
lesser quality hotel. Plaintiffs sued for actual and punitive
damages based on the alleged breach of contract. The
trial court refused an instruction on punitive damages but
permitted one on damages for emotional distress. The
jury found in favor of plaintiffs. On appeal, the Hawaii
Supreme Court affirmed, holding that “the jury was
properly instructed on the issue of damages of emotional
distress.” Dold, 501 P.2d at 372.

6 In Chung, plaintiffs were prospective lessees of a
concession space for a fast-food restaurant. Although the
contract to lease the property had been signed by the
plaintiffs, the defendant continued to negotiate a lease
for the same space with three additional parties. The
defendant ultimately leased the space to one of those
parties, despite the fact that defendant was aware of the
effort and funds the plaintiffs had expended in reliance on
the lease. The trial court gave an instruction that allowed
the jury to award damages for emotional distress. The
jury awarded plaintiffs damages for emotional distress
and the defendant appealed, arguing that the Dold rule
should only apply in special circumstances, i.e., contracts
for marriage, burial, and delivery of personal messages.
The Hawaii Supreme Court disagreed and extended the
Dold rule to the commercial contract setting. Chung, 618
P.2d at 289.

Nonetheless, the court concluded that the Dold–Chung rule
should not apply in the employment context, and abolished
the rule altogether. Id. at 712, 618 P.2d 283. The court
reasoned, “the Dold–Chung rule unnecessarily blurs the
distinction between—and undermines the discrete theories of
recovery relevant to—tort and contract law.” Id. The court
noted that “[t]he distinction between tort and contract law
is well established in common law, and distinct objectives
underlie the remedies created in each area.” Id. It recognized
that the court's objective in contract law is to ascertain
and effectuate the intention of the parties, whereas tort law
is primarily designed to vindicate social policy. Id. *948
The court thus concluded that because contract damages
are normally limited to those within the contemplation of
the parties when the contract was entered into or at least
reasonably foreseeable by the parties at the time, “damages
for emotional distress ... are generally not recoverable in
contract.” Id. at 712–13, 618 P.2d 283 (citation and quotation
marks omitted) (emphasis in original).

Burlington Ins. Co. v. Oceanic Design & Constr., Inc., 383 F.3d 940 (2004)

152b

R
EC

EIV
ED

 by M
SC

 2/14/2020 12:29:43 PM

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994070646&pubNum=661&originatingDoc=Id62f42a289f311d9b6ea9f5a173c4523&refType=RP&fi=co_pp_sp_661_234&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_661_234
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994070646&originatingDoc=Id62f42a289f311d9b6ea9f5a173c4523&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1993101244&pubNum=661&originatingDoc=Id62f42a289f311d9b6ea9f5a173c4523&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1993101244&pubNum=661&originatingDoc=Id62f42a289f311d9b6ea9f5a173c4523&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1993101244&pubNum=661&originatingDoc=Id62f42a289f311d9b6ea9f5a173c4523&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999035860&pubNum=661&originatingDoc=Id62f42a289f311d9b6ea9f5a173c4523&refType=RP&fi=co_pp_sp_661_708&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_661_708
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999035860&pubNum=661&originatingDoc=Id62f42a289f311d9b6ea9f5a173c4523&refType=RP&fi=co_pp_sp_661_708&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_661_708
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1972125680&pubNum=661&originatingDoc=Id62f42a289f311d9b6ea9f5a173c4523&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1972125680&pubNum=661&originatingDoc=Id62f42a289f311d9b6ea9f5a173c4523&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999035860&pubNum=661&originatingDoc=Id62f42a289f311d9b6ea9f5a173c4523&refType=RP&fi=co_pp_sp_661_710&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_661_710
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1972125680&pubNum=661&originatingDoc=Id62f42a289f311d9b6ea9f5a173c4523&refType=RP&fi=co_pp_sp_661_372&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_661_372
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1980142554&pubNum=661&originatingDoc=Id62f42a289f311d9b6ea9f5a173c4523&refType=RP&fi=co_pp_sp_661_289&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_661_289
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1980142554&pubNum=661&originatingDoc=Id62f42a289f311d9b6ea9f5a173c4523&refType=RP&fi=co_pp_sp_661_289&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_661_289
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999035860&pubNum=661&originatingDoc=Id62f42a289f311d9b6ea9f5a173c4523&refType=RP&fi=co_pp_sp_661_710&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_661_710
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999035860&pubNum=661&originatingDoc=Id62f42a289f311d9b6ea9f5a173c4523&refType=RP&fi=co_pp_sp_661_710&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_661_710
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1980142554&pubNum=661&originatingDoc=Id62f42a289f311d9b6ea9f5a173c4523&refType=RP&fi=co_pp_sp_661_289&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_661_289
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1972125680&pubNum=661&originatingDoc=Id62f42a289f311d9b6ea9f5a173c4523&refType=RP&fi=co_pp_sp_661_372&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_661_372
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1980142554&pubNum=661&originatingDoc=Id62f42a289f311d9b6ea9f5a173c4523&refType=RP&fi=co_pp_sp_661_289&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_661_289
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1980142554&pubNum=661&originatingDoc=Id62f42a289f311d9b6ea9f5a173c4523&refType=RP&fi=co_pp_sp_661_289&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_661_289
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1980142554&pubNum=661&originatingDoc=Id62f42a289f311d9b6ea9f5a173c4523&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1980142554&pubNum=661&originatingDoc=Id62f42a289f311d9b6ea9f5a173c4523&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


Burlington Ins. Co. v. Oceanic Design & Const., Inc., 383 F.3d 940 (2004)
04 Cal. Daily Op. Serv. 8262, 2004 Daily Journal D.A.R. 11,125

 © 2020 Thomson Reuters. No claim to original U.S. Government Works. 9

As to the certified question, the court accordingly answered
it in the negative. It stated: “we now hold that Hawaii law
will not allow tort recovery in the absence of conduct that (1)
violates a duty that is independently recognized by principles
of tort law and (2) transcends the breach of the contract.” Id.
at 717, 618 P.2d 283.

The Hawaii Supreme Court has also cautioned of the need
to examine carefully a complaint to “ensure that plaintiffs
could not, through artful pleading, bootstrap the availability
of insurance coverage under an insured defendant's policy
by purporting to state a claim for negligence based on facts
that, in reality, reflected manifestly intentional, rather than
negligent conduct.” Dairy Road Partners, 992 P.2d at 112;
see also Bayudan v. Tradewind Ins. Co., 87 Hawai‘i 379, 957
P.2d 1061, 1069 (1998).

[13]  [14]  Applying these principles to this case, we
conclude that the homeowners' “other acts” allegation cannot
be read to constitute an occurrence under Hawaii law. As
the district court explained, “[t]he allegations of ‘other acts
and omissions' is clearly and unambiguously included as one
of several ‘sub’ allegations of the homeowners' breach of
contract claim. As a result, the Court cannot fairly construe
this language to state a separate independent cause of action
for negligence.” In Hawaii, it is well established that a cause
of action founded on negligence requires an assertion that a
defendant has breached “[a] duty or obligation, recognized
by the law, requiring the defendant to conform to a certain
standard of conduct, for the protection of others against
unreasonable risks.” Dairy Road Partners, 992 P.2d at 114
(citations omitted).

[15]  Though certain allegations in the homeowners'
counterclaim are couched in terms of negligence, it is
undisputed that Oceanic had entered into a contract to
construct a home for the homeowners. The counterclaim
then alleges that Oceanic breached its contractual duty
by constructing a residence “substantially inferior to the
standard of care and quality which had been agreed.” Other
than a breach of that contractual duty, the facts in this
case do not reflect a breach of an independent duty that
would otherwise support a negligence claim. In Hawaii, an
occurrence “cannot be the expected or reasonably foreseeable
result of the insured's own intentional acts or omissions.”
Hawaiian Holiday Macadamia Nut, 872 P.2d at 234 (citing
AIG Hawaii Ins. Co., 851 P.2d at 329). If Oceanic breached
its contractual duty by constructing a substandard home, then
facing a lawsuit for that breach is a reasonably foreseeable

result. Our reading comports with the rationale underlying a
CGL policy:

General liability policies ... are not
designed to provide contractors and
developers with coverage against
claims their work is inferior or
defective. The risk of replacing
and repairing defective materials or
poor workmanship has generally been
considered a commercial risk which is
not passed on to the liability insurer.
Rather liability coverage comes into
play when the insured's defective
materials or work cause injury to
property other than the insured's own
work or products.

*949  Anthem Elec., Inc. v. Pac. Employers Ins. Co., 302 F.3d
1049, 1057 (9th Cir.2002). Allowing recovery for disputes
between parties in a contractual relationship over the quality
of work performed would convert this CGL policy into a
professional liability policy or a performance bond.

Likewise, our holding is consistent with the line of cases from
the District of Hawaii that hold that contract and contract-
based tort claims are not within the scope of CGL policies
under Hawaii law. In WDC Venture v. Hartford Accident and
Indem. Co., 938 F.Supp. 671 (D.Haw.1996), the district court
considered whether, under Hawaii law, claims for breach of
contract and tortious breach of contract were within the scope
of coverage under a standard-form CGL. Noting that “there
are no cases in Hawaii that are directly on point regarding the
issue of insurance recovery for contract-based claims,” the
court looked to case law from other jurisdictions. Id. at 677–
78. The court first looked to California law, which at the time
held that a CGL policy did not cover contractual claims or tort
claims arising from contractual relationships. The court then
concluded, “[i]t is clear from the record that all of the claims
in the underlying actions have a contractual basis.... Since
[the insured] seeks recovery here for tort and contract claims
that arise from the contractual relationship, the court finds
that the underlying lawsuits are outside the scope of policy
coverage in this case.” Id. at 679 (citing Stanford Ranch,
Inc. v. Maryland Cas. Co., 883 F.Supp. 493 (E.D.Cal.1995)
(emphasis in original)).
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As a second basis for its holding, the court explained:

[P]olicy coverage of such contractual-based allegations
would be contrary to public policy. ‘There is simply no
reason to expect that such liability would be covered
under a comprehensive liability policy which has, as its
genesis, the purpose of protecting an individual or entity
from liability for essentially accidental injury to another
individual, or property damage to another's possessions,
even if, perhaps, coverage of the policy has been expanded
to cover other non-bodily injuries that sound in tort.’

Id. at 679 (quoting Toombs NJ Inc. v. Aetna Cas. & Sur. Co.,
404 Pa.Super. 471, 591 A.2d 304, 306 (1991)).

In a subsequent case from the District of Hawaii, CIM
Ins. Corp. v. Masamitsu, 74 F.Supp.2d 975 (D.Haw.1999),
the district court, citing WDC Venture, held that claims of
fraud, misrepresentation, promissory estoppel, and breach of
contract did not trigger a duty to defend as they were contract
or contract-based claims and not within the scope of coverage.
Id. at 986. Then, in CIM Ins. Corp. v. Midpac Auto Center,
Inc., 108 F.Supp.2d 1092 (D.Haw.2000), the district court was
again presented with the question of whether an insurer was
required to defend allegations including breach of contract,
tortious breach of contract, negligent misrepresentation, and
mental anguish. Id. at 1099–1100. Analyzing each count
separately, the district court held that the insurer had no duty
to defend these claims because they were either based on
the contract or premised on the existence of the contractual
relationship between the parties. Id. at 1100–03.

Oceanic contends that WDC Venture no longer accurately
represents Hawaii law because the California case upon which
WDC Venture relied, Stanford Ranch, Inc. v. Maryland Cas.
Co., 883 F.Supp. 493 (E.D.Cal.1995), has been implicitly
overruled by Vandenberg v. Superior Court, 21 Cal.4th 815,
88 Cal.Rptr.2d 366, 982 P.2d 229 (1999). In Vandenberg, the
Supreme Court of California overruled International Surplus
Lines Ins. Co. v. Devonshire *950  Coverage Corp., 93
Cal.App.3d 601, 155 Cal.Rptr. 870 (1979), the case which
Stanford Ranch relied upon. Vandenberg, 88 Cal.Rptr.2d 366,
982 P.2d at 246.

Oceanic further argues that because Vandenberg was the basis
of our holding in Anthem Elec., Inc. v. Pac. Employers Ins.
Co., 302 F.3d 1049 (9th Cir.2002), Burlington owes a duty to
defend. We disagree.

Oceanic reads too deeply into Vandenberg. Vandenberg
involved damage to a parcel of land that the insured had
leased under an agreement to operate an automobile sales and
service facility. Vandenberg, 88 Cal.Rptr.2d 366, 982 P.2d at
234. When the property reverted back to the landowners after
the business was discontinued, the owners discovered that
the soil and groundwater underlying the property had been
contaminated. Id. at 234–35. The owners filed suit alleging
breach of contract and negligence. The insured tendered
defense of that claim to its insurers under its CGL policies.
Id. at 235. Those policies provided coverage to the insured for
sums the insured was “legally obligated to pay as damages.”
The issue before the California Supreme Court was whether
this policy language precluded coverage for losses pleaded as
contractual damages. Id. at 243. The insurers argued that the
phrase, “legally obligated to pay as damages,” referred only to
tort liability and not contractual liability, citing International
Surplus and a line of cases holding that any liability arising
ex contractu (from a contract) as opposed to ex delicto (from
a tort), was not covered under a CGL policy. Id. at 244. The
reasoning behind those cases was that the phrase was intended
to describe liability based on a breach of a duty imposed by
law, i.e., tort, rather than by contract. Id.

The California Supreme Court disagreed and “reject[ed]
the ex contractu/ex delicto distinction,” explaining that “the
International Surplus rationale, distinguishing contract from
tort liability for purposes of the CGL insurance coverage
phrase ‘legally obligated to pay as damages,’ is incorrect.” Id.
at 244. It held that the insurers “cannot avoid coverage for
damages awarded against [the insured] solely on the grounds
the damages were assessed on a contractual theory.” Id. at
246.

The basis for the California Supreme Court's holding,
however, was not that a breach of contract could constitute
an occurrence under a CGL policy. Instead, the court's
focus was on the policy phrase, “legally obligated to
pay as damages.” While the phrase was broad enough to
include damages for breach of contract or tort, the court
stressed that its interpretation of the phrase did not extend
to “limitations imposed by other terms of the coverage
agreement (e.g. bodily injury and property damage caused
by an occurrence.)” Id. at 246 (citation omitted) (emphasis
added). The court's rationale was that:

the arbitrariness of the distinction
between contract and tort in the
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International Surplus line of cases is
evident when we consider the same
act may constitute both a breach
of contract and a tort. Predicating
coverage upon an injured party's
choice of remedy or the form of action
sought is not the law of this state....
Instead courts must focus on the nature
of the risk and the injury, in light
of policy provisions, to make that
determination.

Id. at 245 (citations omitted). But that is already the standard
under Hawaii insurance law. See Dairy Road Partners,
992 P.2d at 112 (cautioning Hawaii courts to carefully
examine a complaint to “ensure that plaintiffs could not,
through artful pleading, bootstrap the availability of insurance
coverage under an insured defendant's policy by purporting
to state a claim for negligence based on facts that, in reality,
*951  reflected manifestly intentional, rather than negligent

conduct.”); see also Bayudan, 957 P.2d at 1069.

Oceanic's reliance on Anthem Electronics is also misplaced.
That case involved a contract where Anthem Electronics
had agreed to supply KLA Instruments Corp. with circuit
boards to be incorporated into scanners that KLA then sold.
Anthem, 302 F.3d at 1052. When some of these scanners
failed once in use by KLA's customers, it was discovered
that the circuit boards that Anthem had supplied had latent
defects due to manufacturing flaws. KLA was forced to
replace the defective scanners and incurred other costs related
to the loss of use of the scanners. Id. KLA filed suit in
California state court to recoup these costs alleging causes of
action against Anthem for breach of contract and negligence.
Anthem tendered the complaint to its two CGL insurers and
requested defense of the suit. Id. at 1052–53. We were thus
faced with the issue of whether, under California law, the
Anthem complaint established the possibility of a covered
occurrence. In holding that the complaint raised a possibility
of coverage and therefore triggered a duty to defend, we
stated:

[The insurers] argue against an
occurrence where, as here, a supplier
simply breaches a contract and
supplies defective goods. But this
argument seeks to revive a wooden

distinction recently rejected by the
California Supreme Court between
contractual claims and insurance
claims. See Vandenberg, [982 P.2d at
245].... So long as the [insured] can
show that the circuit boards failed
unexpectedly and caused property
damages, it is well on its way to a
prima facie case even though a breach
of contract may be involved.

Id. at 1056.

Unlike California however, Hawaii has not rejected
the distinction between contract and tort-based claims,
and Oceanic fails to cite authority that would suggest
otherwise. To the contrary, the Hawaii Supreme Court has
stated that allowing tort recovery based on a breach of
contract “unnecessarily blurs the distinction between—and
undermines the discrete theories of recovery relevant to—tort
and contract law.” Francis, 971 P.2d at 708. We therefore
conclude that changes in California law do not affect our
application of Hawaii law.

Oceanic also argues that because the issue of whether a
claim for a negligent breach of contract can constitute an
occurrence is one of first impression in Hawaii, Sentinel
Ins. Co. v. First Ins. Co., 76 Hawai‘i 277, 875 P.2d 894
(1994), applies to trigger coverage. In Sentinel, the insured,
a corporation which had developed an apartment complex,
faced claims of liability after water had infiltrated and
damaged the property of unit owners. Id. at 901. The
corporation had been insured under two policies issued by
different insurers covering separate periods of time, and a
dispute arose between the insurers as to when the property
damage first occurred. Id. at 902–03. One insurer, First
Insurance Company of Hawaii, refused to defend while the
other, Sentinel Insurance Company, undertook defense of
the underlying claim under a reservation of rights. After
the parties in the underlying suit settled, Sentinel filed an
action for declaratory relief, seeking to recover sums paid for
defense and settlement from First Insurance on the theory that
First Insurance had breached its duty to defend its insured.
Id. at 903. The two insurance companies disputed when
property damage occurred for purposes of coverage under
a CGL policy—whether insurance coverage was triggered
when damage actually manifested itself, or whether it was
continuously *952  triggered while the property was exposed
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to the damage causing agent, even if the damage did not
become apparent until later. Noting that there was “significant
conflict among jurisdictions” and “[n]o reported Hawaii
appellate court decision” as to which rule should apply,
the court explained, “[t]he mere fact that the answers to
those questions in this jurisdiction were not then and are not
presently conclusively answered demonstrates that, based on
the allegations in the underlying action, it was possible that
the [insured] would be entitled to indemnification.” Id. at
906–07 (emphasis in original). As a result, the court held
that First Insurance had a duty to defend its insured, which it
breached. Id. at 907.

Oceanic contends Sentinel stands for the proposition that
where a case presents a legal uncertainty in Hawaii law,
such that there is at least a possibility that the insurance
company would have a duty to indemnify under the policy,
that uncertainty itself triggers coverage under the policy and
liability on the part of the insurer. Oceanic thus argues that
because Hawaii has not rejected a negligent breach of contract
theory, it was possible at the time the underlying suit was
tendered that Oceanic would be insured for such a claim.

Sentinel is not so broad. The relevant portion of Sentinel
concerned only the insurer's duty to defend. It was that
duty which First Insurance was held to have breached in
that case. The court clearly noted elsewhere in the Sentinel
decision that “the duty to provide coverage and the duty to
defend on the part of an insurer are separate and distinct.”
Id. at 908. Even a breach by an insurer of the duty to
defend does not necessarily mean that the insurer is liable for
indemnification. The court in Sentinel remanded that case for
further proceedings to determine whether First Insurance was
liable for indemnification, based upon its breach of the duty
to defend. See id. at 914.

[16]  The insurance company in the current case did not
breach any duty to defend, even if it is assumed that there
was such a duty. Unlike the insurer in Sentinel, Burlington
provided a defense to the underlying lawsuit, under a
reservation of rights. Then, while providing that defense,
Burlington proceeded with this declaratory relief action to
adjudicate its actual obligations under the CGL insurance
policy. Nothing in Sentinel says that an insurance company
is not permitted to provide a defense under a reservation
of rights and simultaneously seek a declaration that under
the given circumstances there is no coverage under the
policy. A “declaratory judgment” is a “binding adjudication
that establishes the rights and other legal relations of the

parties” where those rights are in doubt. BLACK'S LAW
DICTIONARY 846 (7th ed.1999). Actions for declaratory
relief are authorized under federal law, see 28 U.S.C. § 2201,
et seq. (the Declaratory Judgment Act); FED. R. CIV. P. 57,
and under Hawaii law, see HAW REV. STAT. § 632–1. If
the insurer obtains a declaratory judgment that there is no
coverage, then there is no longer “legal uncertainty,” and thus
no basis to impose a continuing obligation on the insurer
under Sentinel, even under Oceanic's reading of that decision.

There is, in addition, reason to doubt that the Hawaii Supreme
Court intended that any degree of “legal uncertainty” or “legal
ambiguity”—that is, any quantum of a possibility that the
insured would be held entitled to coverage under Hawaii
law—would itself establish coverage. Oceanic argues that
because there was not a specific Hawaii Supreme Court
case on point regarding issues raised here, there was legal
uncertainty such that, under Sentinel, the district court should
have held that *953  there was coverage on that basis alone.
Noting the lack of any subsequent ruling by the Hawaii
Supreme Court applying Sentinel in the manner suggested
by Oceanic, the district court concluded that the Hawaii
Supreme Court did not intend such a result. As the district
court explained in Masamitsu:

A fundamental principle that should
underlie any statement of Hawaii
insurance law is that a plaintiff
is the master of its claim. The
underlying complaint against an
insured defines the scope of the
action, and, at least initially, of the
insurer's investigation. A plaintiff for
any number of plausible reasons
may choose purposely not to assert
certain facts or causes of action. The
[insured's] interpretation of Sentinel's
‘legal ambiguity’ theory would mean
that novel and remotely-possible
claims (claims [not] addressed in
Hawaii law) would trigger coverage
over an otherwise non-covered action.
An insurer would be defending against
phantom claims. Given a constantly
evolving common law, this Court in
applying Hawaii law is unwilling to
read as much into Sentinel.
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Masamitsu, 74 F.Supp.2d at 991. We agree that Sentinel does
not stand for the proposition that the absence of controlling
Hawaii caselaw does not by itself establish sufficient legal
uncertainty to trigger coverage. The observation by the court
in Sentinel that it was “possible” that the insured would be
entitled to indemnification under the insurance policy referred
to more than a theoretical possibility. The court specifically
pointed to “a notable dispute nationwide” and “significant
conflict among jurisdictions” regarding the coverage question
at issue there. Sentinel, 875 P.2d at 907. The level of
uncertainty here is not the same.

Accordingly, we conclude that under Hawaii law, the
homeowners' “other acts” allegation is not a covered
occurrence under the policy.

B. Negligent Infliction of Emotional Distress
[17]  Oceanic argues that the policy potentially covers

the homeowners' claim of negligent infliction of emotional
distress. That claim reads in part:

FOURTH CAUSE OF ACTION

Emotional Distress

[Homeowners] reallege paragraphs 1–21 above as though
fully set forth herein.

22. At all times material to this Counterclaim, [Han] was
acting as an agent on behalf of[homeowners] and had
direct meetings with [Oceanic] and/ or entities as yet
unnamed and/or unidentified whom [Oceanic] had a duty
to supervise.

23. [Oceanic] through its principal, Jensen Wong, and/or
through the conduct of ... entities under the supervision of
[Oceanic], intentionally or negligently inflicted emotional
distress upon [Han].

24. As a direct and proximate result of the intentional
or negligent infliction of emotional distress, [Han] has
suffered bodily injury, pain and suffering, severe emotional
distress....

The district court concluded that the emotional distress claim
did not trigger the duty to defend because it was a contract-
based tort claim which arose only out of the contractual
relationship between Oceanic and the homeowners.

Oceanic argues that the district court erred because
homeowner Han's emotional distress could have been
inflicted in the absence of a contractual relationship
and should therefore trigger Burlington's duty to defend.
Burlington concedes that in the absence of a contractual
relationship, an *954  emotional distress claim would be
covered under the policy. Burlington argues, however, that
the counterclaim indicates that Han's emotional distress claim
arose out of her meetings with a principal of Oceanic,
and therefore, the claim could only have arisen as part
of the contractual relationship. Burlington buttresses this
argument by pointing to language used in the counterclaim
where the homeowners reallege earlier paragraphs of their
counterclaim, which according to Burlington, served to
reallege the contractual setting. Incorporating preceding
allegations into subsequent counts, however, is a common
form of pleading and should not serve to transform tort claims
into contract claims. The more difficult question, then, is
whether the allegations present an independent tort claim for
negligent infliction of emotional distress that would constitute
an occurrence under the policy.

[18]  In Hawaii, as discussed above in Section II.A,
damages for emotional distress in the employment context are
recoverable under a contract only if the alleged conduct “(1)
violates a duty that is independently recognized by principles
of tort law and (2) transcends the breach of the contract.”
Francis, 971 P.2d at 708. Oceanic argues that the language
of the Fourth Cause of Action supports its contention that
the emotional distress claim is independent of the contractual
relationship. Oceanic specifically points to paragraph 22 of
the counterclaim, where homeowner Han alleges that she
had direct meetings with Oceanic or entities Oceanic had a
“duty to supervise.” Oceanic argues that because Han does
not identify the source of the “duty to supervise” she asserts
was imposed on Oceanic, the counterclaim raises a possibility
of coverage. Oceanic further contends that this duty could not
have arisen from Oceanic's status as a general contractor on
the construction project, as the homeowners allege, because
Oceanic denied responsibility for construction beyond that
specifically set forth in the contract, and maintained that it was
not the general contractor. In addition, Oceanic argues that a
tort could conceivably arise out of a contractual relationship
under different circumstances, e.g., if Oceanic's employees
had accidentally injured one of the homeowners on the job, or,
if Oceanic, in its anger over the homeowners' failure to pay,
published an advertisement in the newspaper falsely accusing
the homeowners of a crime.
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Oceanic overlooks the undisputed facts of this case, however.
Claims alleging the above situations may well constitute
occurrences under a CGL policy, but no such facts were
alleged here. According to Oceanic's complaint for breach of
contract filed in Hawaii state court:

9. [Oceanic] and Defendant Han ultimately agreed on
a modified scope of work and total contract price,
thereby creating a binding agreement between Oceanic
and Defendant Han, and agreed on a payment schedule as
follows:

1st $45,000.00 Due on start-up; November, 1997

2nd 26,000.00 December 20, 1997, or upon completion of
rough electrical & plumbing

3rd 40,000.00 January 30, 1998, or upon completion of
roofing and window installation

4th 39,500.00 February 30, 1998, or upon completion of
drywall and exterior

5th 39,000.00 March 30, 1998, or upon completion of
painting, installation of fixtures

6th 30,000.00 30 days after completion of final inspection
and all liens released

This language indicates that the agreement was for Oceanic
to receive final payment after it had completed construction
*955  of the entire residence. Although Oceanic continues

to deny its status as a general contractor, in its answer
to the homeowners' counterclaim, Oceanic admitted the
homeowners' allegation that “[homeowners] contracted
with[Oceanic] on or about December 1, 1998 for the
construction and supervision of the Poola Street residence.”
The duty to supervise, therefore, was imposed under the
contract and was not here an independent duty, as Oceanic

suggests. 7

7 Even if we were to assume that the “duty to supervise”
is “independently recognized by principles of tort law,”
Hawaii law allows recovery of damages for emotional
distress arising out of a breach of contract in only two
exceptional situations. Francis, 971 P.2d at 713. “In
the first situation, the emotional distress will usually
accompany a bodily injury,” e.g., a claim for medical
malpractice. Id. The second situation exists “where
the contract is of such a kind that serious emotional
disturbance is a particularly foreseeable result of a
breach,” e.g., breach of a promise to marry; breach of

a contract where a mortician agrees to prepare a body
for burial in a certain manner. Id. Here, Han alleges that
she suffered bodily injury as “a direct and proximate
result of” Oceanic's infliction of emotional distress—not
that she suffered emotional distress due to bodily injury
inflicted by Oceanic, as in a medical malpractice claim.
Likewise, the construction contract at issue does not fall
into the category of cases where emotional distress is the
foreseeable result of a breach of that contract.

We therefore agree with the district court that, under the
given facts of this case, “but for the contractual relationship
between Oceanic and the homeowners, the homeowners
would not have a claim for negligent infliction of emotional
distress.” Accordingly, the homeowners' emotional distress
claim cannot be read to constitute a covered occurrence under
the policy at issue. See Dairy Road Partners, 992 P.2d at 112.

C. Negligent Misrepresentation Claim
[19]  As a third basis for potential coverage, Oceanic

contends that the homeowners have asserted a negligent
misrepresentation and/or negligent recommendation claim
included within the “other acts and omissions amounting
to misfeasance, malfeasance and nonfeasance” allegation in
paragraph 10(l ) of the counterclaim. See supra Section II.A.
As support for its argument, Oceanic cites a memorandum
in opposition to summary judgment filed by the homeowners
in the underlying case in Hawaii state court. According
to the memorandum, the homeowners claim that Oceanic
“recommended an unlicensed and unqualified mason to do
the excavation and structural fill for the project,” which,
according to Oceanic, clarifies the “other acts” allegation to
include a claim for negligent recommendation.

[20]  As Burlington correctly notes, however, the
homeowners filed the memorandum more than three years
after they filed the counterclaim, not in opposition to a
motion brought by Oceanic, but in opposition to a motion
for summary judgment filed by a third party defendant in
the underlying lawsuit. In Hawaii, the duty to defend is
determined at the time suit is brought or at the latest, when
defense is tendered. See Commerce & Indus. Ins. Co., 832
P.2d at 736; Dairy Road Partners, 992 P.2d at 108–09.
Oceanic's claim that the “other acts” allegation includes a
negligent recommendation claim therefore fails.

Even if we were to assume that the homeowners' counterclaim
asserts a claim for negligent recommendation, that claim
rests on Oceanic's breach of its contractual duty to construct
and supervise the homeowners' residence, a duty Oceanic
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itself has acknowledged. See supra Section *956  II.B.
Accordingly, the homeowners' claim is not a covered
occurrence under the policy.

III. CONCLUSION
For the foregoing reasons, we conclude that because the
homeowners' counterclaim does not allege causes of action
that would constitute occurrences under the CGL policy at
issue, they are not within the scope of coverage. Accordingly,

we affirm the district court's grant of Burlington's motion
for summary judgment and denial of Oceanic's motion for
summary judgment.

AFFIRMED.

All Citations

383 F.3d 940, 04 Cal. Daily Op. Serv. 8262, 2004 Daily
Journal D.A.R. 11,125
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KeyCite Yellow Flag - Negative Treatment
 Disagreed With by Lamar Homes, Inc. v. Mid-Continent Cas. Co., Tex.,

August 31, 2007

268 Neb. 528
Supreme Court of Nebraska.

AUTO–OWNERS INSURANCE
COMPANY, appellee,

v.
HOME PRIDE COMPANIES, INC., appellant,

and
Appletree Apartments, Inc., et al., appellees.

No. S–03–352.
|

Aug. 6, 2004.

Synopsis
Background: Commercial general liability (CGL) insurer
brought action against roofing contractors for a declaratory
judgment that the policy did not cover alleged liability faulty
installation of shingles. The District Court, Douglas County,
Stephen A. Davis, J., entered summary judgment in favor of
insurer. Insured contractor appealed.

Holdings: The Supreme Court, Gerrard, J., held that:

[1] as a matter of first impression, alleged damage to roof
structures and buildings as result of faulty workmanship was
caused by occurrence;

[2] coverage was not barred by exclusion applicable to cost
to repair or replace insured's work; and

[3] the structures and buildings allegedly damaged by faulty
installation of shingles were not impaired property.

Reversed and remanded with directions.
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[1] Judgment
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228 Judgment

228V On Motion or Summary Proceeding
228k182 Motion or Other Application
228k185 Evidence in General
228k185(6) Existence or non-existence of fact
issue
Summary judgment is proper when the pleadings
and evidence admitted at the hearing disclose
that there is no genuine issue as to any material
fact or as to the ultimate inferences that may be
drawn from those facts and that the moving party
is entitled to judgment as a matter of law.
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(Formerly 30k934(1))
In reviewing a summary judgment, an appellate
court views the evidence in a light most favorable
to the party against whom the judgment is
granted and gives such party the benefit of
all reasonable inferences deducible from the
evidence.

2 Cases that cite this headnote

[3] Appeal and Error
Insurers and insurance

30 Appeal and Error
30XVI Review
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The meaning of an insurance policy is a
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Risks Covered and Exclusions
217 Insurance
217XV Coverage––in General
217k2096 Risks Covered and Exclusions
217k2097 In general
In construing insurance policy provisions, a court
must determine from the clear language of the
policy whether the insurer in fact insured against
the risk involved.

6 Cases that cite this headnote

[5] Insurance
Intention

217 Insurance
217XIII Contracts and Policies
217XIII(G) Rules of Construction
217k1811 Intention
217k1812 In general
In an appellate review of an insurance policy, the
court construes the policy as any other contract
to give effect to the parties' intentions at the time
the writing was made.

5 Cases that cite this headnote

[6] Contracts
Language of Instrument

95 Contracts
95II Construction and Operation
95II(A) General Rules of Construction
95k151 Language of Instrument
95k152 In general
Where the terms of a contract are clear, they are
to be accorded their plain and ordinary meaning.

4 Cases that cite this headnote

[7] Insurance
Common Exclusions

217 Insurance
217XVII Coverage––Liability Insurance
217XVII(A) In General
217k2273 Risks and Losses
217k2278 Common Exclusions
217k2278(1) In general
Exception to exclusion in commercial general
liability (CGL) insurance policy was incapable
of providing coverage; the exception was

irrelevant without initial grant of coverage and
operation of the exclusion to preclude coverage.

3 Cases that cite this headnote

[8] Insurance
Accident, occurrence or event

217 Insurance
217XVII Coverage––Liability Insurance
217XVII(A) In General
217k2273 Risks and Losses
217k2275 Accident, occurrence or event
An “accident” within the meaning of liability
insurance contracts includes any event which
takes place without the foresight or expectation
of the person acted upon or affected thereby.

1 Cases that cite this headnote

[9] Insurance
Accident, occurrence or event

217 Insurance
217XVII Coverage––Liability Insurance
217XVII(A) In General
217k2273 Risks and Losses
217k2275 Accident, occurrence or event
Faulty workmanship, standing alone, is not an
“occurrence” and, therefore, is not covered under
a standard commercial general liability (CGL)
insurance policy because it is not a fortuitous
event.

14 Cases that cite this headnote

[10] Insurance
Accident, occurrence or event

217 Insurance
217XVII Coverage––Liability Insurance
217XVII(A) In General
217k2273 Risks and Losses
217k2275 Accident, occurrence or event
An accident caused by faulty workmanship is
a covered “occurrence” within the meaning of
a commercial general liability (CGL) insurance
policy.

8 Cases that cite this headnote

[11] Insurance

Auto-Owners Ins. Co. v. Home Pride Companies, 684 N.W.2d 571 (2004)
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Accident, occurrence or event
217 Insurance
217XVII Coverage––Liability Insurance
217XVII(A) In General
217k2273 Risks and Losses
217k2275 Accident, occurrence or event
Although a standard commercial general liability
(CGL) insurance policy does not provide
coverage for faulty workmanship that damages
only the resulting work product, if faulty
workmanship causes bodily injury or property
damage to something other than the insured's
work product, an unintended and unexpected
event has occurred, and coverage exists.

23 Cases that cite this headnote

[12] Insurance
Accident, occurrence or event

217 Insurance
217XVII Coverage––Liability Insurance
217XVII(A) In General
217k2273 Risks and Losses
217k2275 Accident, occurrence or event
Alleged damage to roof structures and buildings
as result of faulty workmanship by insured's
subcontractor in installing shingles was caused
by “occurrence” within the meaning of
commercial general liability (CGL) insurance
policy; the alleged damage was an unintended
and unexpected consequence of the alleged
faulty workmanship beyond damage to the
contractors' own work product.

25 Cases that cite this headnote

[13] Insurance
Burden of proof

217 Insurance
217XV Coverage––in General
217k2114 Evidence
217k2117 Burden of proof
The burden to prove that an exclusionary clause
applies rests upon the insurer.

1 Cases that cite this headnote

[14] Insurance

Products and Completed Operations
Hazards
217 Insurance
217XVII Coverage––Liability Insurance
217XVII(A) In General
217k2273 Risks and Losses
217k2278 Common Exclusions
217k2278(20) Products and Completed
Operations Hazards
217k2278(21) In general
Generally, the “your work” exclusions operate
to prevent commercial general liability (CGL)
policies from insuring against an insured's own
faulty workmanship, which is a normal risk
associated with operating a business.

4 Cases that cite this headnote

[15] Insurance
Products and Completed Operations

Hazards
217 Insurance
217XVII Coverage––Liability Insurance
217XVII(A) In General
217k2273 Risks and Losses
217k2278 Common Exclusions
217k2278(20) Products and Completed
Operations Hazards
217k2278(21) In general
The rationale behind the “your work” exclusions
in a commercial general liability (CGL)
insurance policy is that they discourage careless
work by making contractors pay for losses
caused by their own defective work, while
preventing liability insurance from becoming a
performance bond.

2 Cases that cite this headnote

[16] Insurance
Products and Completed Operations

Hazards
217 Insurance
217XVII Coverage––Liability Insurance
217XVII(A) In General
217k2273 Risks and Losses
217k2278 Common Exclusions
217k2278(20) Products and Completed
Operations Hazards
217k2278(21) In general
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Coverage for alleged damage to roof structures
and buildings as result of allegedly faulty
workmanship in installation of shingles was not
barred by commercial general liability (CGL)
policy exclusion applicable to cost to repair
or replace insured's work; the alleged damage
extended beyond the cost to simply reshingle the
roofs.

7 Cases that cite this headnote

[17] Insurance
Products and Completed Operations

Hazards
217 Insurance
217XVII Coverage––Liability Insurance
217XVII(A) In General
217k2273 Risks and Losses
217k2278 Common Exclusions
217k2278(20) Products and Completed
Operations Hazards
217k2278(21) In general
Roof structures and buildings allegedly damaged
by faulty installation of shingles were not
“impaired property” within the meaning of
commercial general liability (CGL) policy
exclusion of coverage for cost to repair or replace
impaired property; the damage could not be
repaired or restored by simply reshingling the
apartment roofs.

4 Cases that cite this headnote

**573  Syllabus by the Court

*528  1. Summary Judgment. Summary judgment is proper
when the pleadings and evidence admitted at the hearing
disclose that there is no genuine issue as to any material fact
or as to the ultimate inferences that may be drawn from those
facts and that the moving party is entitled to judgment as a
matter of law.

2. Summary Judgment: Appeal and Error. In reviewing a
summary judgment, an appellate court views the evidence in
a light most favorable to the party against whom the judgment
is granted and gives such party the benefit of all reasonable
inferences deducible from the evidence.

3. Insurance: Contracts: Appeal and Error. The meaning
of an insurance policy is a question of law, in connection with
which an appellate court has an obligation to reach its own
conclusions independently of the determination made by the
lower court.

4. Insurance: Contracts. In construing insurance policy
provisions, a court must determine from the clear language of
the policy whether the insurer in fact insured against the risk
involved.

5. Insurance: Contracts: Intent: Appeal and Error. In an
appellate review of an insurance policy, the court construes
the policy as any other contract to give effect to the parties'
intentions at the time the writing was made. Where the terms
of a contract are clear, they are to be accorded their plain and
ordinary meaning.

6. Insurance: Contracts: Words and Phrases. An accident
within the meaning of liability insurance contracts includes
any event which takes place without the foresight or
expectation of the person acted upon or affected thereby.

7. Insurance: Contracts: Liability. Faulty workmanship,
standing alone, is not covered under a standard commercial
general liability policy.

8. Insurance: Contracts: Liability: Damages. Although
a standard commercial general liability policy does not
provide coverage for faulty workmanship that damages only
the resulting work product, if faulty workmanship causes
bodily injury or property damage to something other than the
insured's work product, an unintended and unexpected event
has occurred, and coverage exists.

9. Insurance: Contracts: Proof. The burden to prove that an
exclusionary clause applies rests upon the insurer.

10. Insurance: Contracts: Liability. Generally speaking,
the “your work” exclusions in a commercial general liability
policy operate to prevent liability policies from insuring
against an insured's own faulty workmanship, which is a
normal risk associated with operating a business.

11. Insurance: Contracts: Contractors and
Subcontractors: Liability. The rationale behind the “your
work” exclusions in a commercial general liability policy is
that they discourage careless work by making contractors

Auto-Owners Ins. Co. v. Home Pride Companies, 684 N.W.2d 571 (2004)

163b

R
EC

EIV
ED

 by M
SC

 2/14/2020 12:29:43 PM

http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=Ib9fcec31ff7411d99439b076ef9ec4de&headnoteId=200482020701620180218230818&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/217/View.html?docGuid=Ib9fcec31ff7411d99439b076ef9ec4de&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/217k2278(20)/View.html?docGuid=Ib9fcec31ff7411d99439b076ef9ec4de&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/217k2278(20)/View.html?docGuid=Ib9fcec31ff7411d99439b076ef9ec4de&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/217/View.html?docGuid=Ib9fcec31ff7411d99439b076ef9ec4de&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/217XVII/View.html?docGuid=Ib9fcec31ff7411d99439b076ef9ec4de&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/217XVII(A)/View.html?docGuid=Ib9fcec31ff7411d99439b076ef9ec4de&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/217k2273/View.html?docGuid=Ib9fcec31ff7411d99439b076ef9ec4de&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/217k2278/View.html?docGuid=Ib9fcec31ff7411d99439b076ef9ec4de&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/217k2278(20)/View.html?docGuid=Ib9fcec31ff7411d99439b076ef9ec4de&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/217k2278(21)/View.html?docGuid=Ib9fcec31ff7411d99439b076ef9ec4de&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=Ib9fcec31ff7411d99439b076ef9ec4de&headnoteId=200482020701720180218230818&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.UserEnteredCitation)


Auto-Owners Ins. Co. v. Home Pride Companies, Inc., 268 Neb. 528 (2004)
684 N.W.2d 571

 © 2020 Thomson Reuters. No claim to original U.S. Government Works. 5

pay for losses caused by their own defective work, while
preventing liability insurance from becoming a performance
bond.

Attorneys and Law Firms

*529  Andrew J. Wilson, Omaha, of Walentine, O'Toole,
McQuillan & Gordon, for appellant.

Curtis D. Ruwe, Lake Elmo, MN, and C.J. Gatz, of Gatz,
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Thomas M. Locher, Omaha and Douglas W. Krenzer, Council
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**574  Teed Corporation and G.S. Roofing Products Co.

HENDRY, C.J., WRIGHT, CONNOLLY, GERRARD,
STEPHAN, McCORMACK, and MILLER–LERMAN, JJ.

GERRARD, J.

NATURE OF CASE

Auto–Owners Insurance Company (Auto–Owners) instituted
this declaratory judgment action to determine its obligations
to its insured, Home Pride Companies, Inc. (Home Pride).
The district court determined that the policy issued by Auto–
Owners to Home Pride did not cover Home Pride's claim
and granted summary judgment in favor of Auto–Owners.
The main issue on appeal is whether a standard commercial
general liability (CGL) insurance policy covers an insured
contractor for the faulty workmanship of a subcontractor that
it hired.

FACTUAL AND PROCEDURAL BACKGROUND

Because this action is based upon an underlying action
filed in April 2002, we digress to trace the history of the
original action. Appletree Apartments, Inc. (Appletree), is a
wholly owned subsidiary of J.A. Peterson Enterprises, Inc.
(Peterson). Appletree and Peterson entered into a contract
with JT Builders, Inc., to install new shingles on a number
of Appletree's apartment buildings. Thereafter, JT Builders
subcontracted with Craig Industries, Inc., to do the work.
After becoming dissatisfied with Craig Industries' work, JT

Builders terminated its contract with Craig Industries and
subcontracted the work to Home Pride. Home Pride then
entered into a subcontract with Ron *530  Hansen, doing
business as Ron Hansen Construction, to install the shingles.

Sometime in 1996, Ron Hansen Construction completed the
project. Soon thereafter, Appletree began to notice problems
with the roof. Appletree notified Home Pride of the problems,
and after receiving what it believed to be an unsatisfactory
response, Appletree and Peterson filed suit against Home
Pride, JT Builders, and Craig Industries. In their petition,
Appletree and Peterson claimed that the aforementioned
parties failed to install the shingles in a workmanlike
manner and that such faulty workmanship caused substantial
and material damage to the roof structures and buildings.
Appletree and Peterson also alleged that the shingles were
defective and included in the action the manufacturer of
the shingles, Certain Teed Corporation, and G.S. Roofing
Products Co., a company that merged with Certain Teed
Corporation after Appletree purchased the shingles.

After the suit was filed, Home Pride made a claim to its
insurer, Auto–Owners, for coverage under its CGL policy.
Pursuant to a reservation of rights, Auto–Owners assumed
the defense of Home Pride. Thereafter, Auto–Owners
instituted this declaratory judgment action against Home
Pride, Appletree, Peterson, JT Builders, Craig Industries,
Certain Teed Corporation, G.S. Roofing Products Co., and
Ron Hansen, doing business as Ron Hansen Construction.
Essentially, Auto–Owners claimed that the insurance policy
did not provide coverage because the faulty workmanship of
a subcontractor is not an “occurrence” under a CGL policy.

Both Auto–Owners and Home Pride moved for summary
judgment. The district court determined that any alleged
property damage was not caused by an “occurrence” and
granted summary judgment in favor of Auto–Owners. Home
Pride filed a timely notice of appeal.

**575  ASSIGNMENT OF ERROR

Home Pride assigns that the district court erred in determining
that its CGL policy did not provide coverage.

STANDARD OF REVIEW
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[1]  [2]  Summary judgment is proper when the pleadings
and evidence admitted at the hearing disclose that there is
no genuine *531  issue as to any material fact or as to the
ultimate inferences that may be drawn from those facts and
that the moving party is entitled to judgment as a matter
of law. Keys v. Guthmann, 267 Neb. 649, 676 N.W.2d 354
(2004). In reviewing a summary judgment, an appellate court
views the evidence in a light most favorable to the party
against whom the judgment is granted and gives such party
the benefit of all reasonable inferences deducible from the
evidence. Id.

ANALYSIS

Broadly speaking, this appeal requires us to determine
whether damage caused by faulty workmanship is covered
under a standard CGL insurance policy. Although this issue
has been frequently examined by a number of courts, it is a
matter of first impression in Nebraska.

[3]  [4]  [5]  [6]  The meaning of an insurance policy is a
question of law, in connection with which an appellate court
has an obligation to reach its own conclusions independently
of the determination made by the lower court. Poulton v.
State Farm Fire & Cas. Cos., 267 Neb. 569, 675 N.W.2d
665 (2004). In construing insurance policy provisions, a court
must determine from the clear language of the policy whether
the insurer in fact insured against the risk involved. Id. In an
appellate review of an insurance policy, the court construes
the policy as any other contract to give effect to the parties'
intentions at the time the writing was made. Where the terms
of a contract are clear, they are to be accorded their plain and
ordinary meaning. Id.

As relevant here, Home Pride's policy states:

SECTION I—COVERAGES

COVERAGE A. BODILY INJURY AND PROPERTY
DAMAGE LIABILITY

1. Insuring Agreement.

a. We will pay those sums that the insured becomes legally
obligated to pay as damages because of “bodily injury” or
“property damage” to which this insurance applies....

....

b. This insurance applies to “bodily injury” and “property
damage” only if:

*532  (1) The “bodily injury” or “property damage” is
caused by an “occurrence” that takes place in the “coverage
territory”....

....

2. Exclusions.

This insurance does not apply to:

....

1. “Property damage” to “your work” arising out of it or
any part of it and including in the “products-completed
operations hazard”.

This exclusion does not apply if the damaged work or the
work out of which the damage arises was performed on
your behalf by a subcontractor.

[7]  As an initial matter, we note that Home Pride appears
to argue that coverage exists because the policy contains
a subcontractor exception to the “your work,” or “1,”
exclusion found in section 2. We disagree. The provision
Home Pride relies on is merely an exception to an exclusion
and, therefore, incapable of providing coverage. See, Auto
Owners Ins. Co. v. Travelers Cas. & Surety, 227 F.Supp.2d
1248 (M.D.Fla.2002); Hawkeye– **576  Security Ins. Co.
v. Davis, 6 S.W.3d 419 (Mo.App.1999); Lassiter Const. v.
American States Ins., 699 So.2d 768 (Fla.App.1997). Stated
otherwise, the exception contained within exclusion “l” is
irrelevant until two conditions precedent are met: (1) There
is an initial grant of coverage and (2) exclusion “l” operates
to preclude coverage. See, L–J, Inc. v. Bituminous Fire and
Marine, 350 S.C. 549, 567 S.E.2d 489 (S.C.App.2002);
Kalchthaler v. Keller Const. Co., 224 Wis.2d 387, 591 N.W.2d
169 (Wis.App.1999). If, and only if, these two conditions
are met may the subcontractor exception to the exclusion be
applicable.

In order to determine if coverage exists, we must first
determine if there was “property damage” caused by an
“occurrence.” On both accounts, Auto–Owners contends that
there is not. As to the former, the policy states that “property
damage” is “[p]hysical injury to tangible property, including
all resulting loss of use of that property” as well as “[l]oss
of use of tangible property that is not physically injured.”
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In their amended petition, Appletree and Peterson alleged
that shingles were breaking apart and falling off the roofs
at Appletree's apartments, resulting in *533  substantial
and material damage to the roof structures and buildings.
Such allegations state a cause for physical injury to tangible
property and, therefore, “property damage” under the policy.
See, American Family Mut. v. American Girl, Inc., 268 Wis.2d
16, 673 N.W.2d 65 (2004); Kalchthaler v. Keller Const. Co.,
supra; Maryland Cas. Co. v. Reeder, 221 Cal.App.3d 961, 270
Cal.Rptr. 719 (1990).

[8]  At the core of Auto–Owners' appellate argument is
its contention that faulty workmanship does not constitute
an “occurrence” under the policy. The policy defines
“occurrence” as “an accident, including continuous or
repeated exposure to substantially the same general harmful
conditions.” While the term “accident” is not defined in the
policy, we have previously stated that “an accident within the
meaning of liability insurance contracts includes any event
which takes place without the foresight or expectation of
the person acted upon or affected thereby.” Farr v. Designer
Phosphate & Premix Internat., 253 Neb. 201, 206, 570
N.W.2d 320, 325 (1997). See, also, Sullivan v. Great Plains
Ins. Co., 210 Neb. 846, 851, 317 N.W.2d 375, 379 (1982)
(accident is “ ‘an unexpected happening without intention or
design,’ ” quoting 45 C.J.S. Insurance § 829 (1946)); City of
Kimball v. St. Paul Fire & Marine Ins. Co., 190 Neb. 152,
154, 206 N.W.2d 632, 634 (1973) (“[t]he word ‘accident’ as
used in liability insurance is a more comprehensive term than
‘negligence’ and in its common signification the word means
an unexpected happening without intention”).

Whether faulty workmanship fits within the aforementioned
definition of accident is a difficult question, and courts
have answered it in a variety of ways. For example, a
relatively small number of courts have determined that
the damage that occurs as a result of faulty or negligent
workmanship constitutes an accident, so long as the insured
did not intend for the damage to occur. See, Fidelity &
Deposit of Maryland v. Hartford Cas., 189 F.Supp.2d 1212
(D.Kan.2002); Joe Banks Drywall v. Transcont. Ins. Co., 753
So.2d 980 (La.App.2000); Erie Ins. Exchange v. Colony Dev.
Corp., 136 Ohio App.3d 406, 736 N.E.2d 941 (1999).

However, the majority of courts have determined that
faulty workmanship is not an accident and, therefore, not
an occurrence. See, e.g.,  *534  Lenning v. Commercial
Union Ins. Co., 260 F.3d 574, 583 (6th Cir.2001) (“there
is no ‘occurrence’ to the extent [a] complaint alleges

property damage arising out of defective or faulty **577
craftsmanship”); J.Z.G. Resources, Inc. v. King, 987 F.2d
98 (2d Cir.1993) (defective workmanship, standing alone,
is not occurrence); Pursell Const. v. Hawkeye–Security Ins.,
596 N.W.2d 67, 71 (Iowa 1999) (“defective workmanship
standing alone, that is, resulting in damages only to the work
product itself, is not an occurrence under a CGL policy”); L–
J, Inc. v. Bituminous Fire and Marine, 350 S.C. 549, 556,
567 S.E.2d 489, 493 (S.C.App.2002) (“faulty workmanship,
standing alone, does not constitute an ‘accident’ and cannot
therefore be an ‘occurrence’ ”); State Farm Fire and Cas.
Co. v. Tillerson, 334 Ill.App.3d 404, 409, 777 N.E.2d 986,
991, 268 Ill.Dec. 63, 68 (2002) (“[w]here the defect is no
more than the natural and ordinary consequences of faulty
workmanship, it is not caused by an accident”); Radenbaugh
v. Farm Bureau, 240 Mich.App. 134, 610 N.W.2d 272 (2000);
Heile v. Herrmann, 136 Ohio App.3d 351, 736 N.E.2d 566
(1999); U.S. Fidelity & Guar. v. Advance Roofing, 163 Ariz.
476, 788 P.2d 1227 (Ariz.App.1989).

[9]  Although it is clear that faulty workmanship, standing
alone, is not covered under a standard CGL policy, it is
important to realize that there are two different justifications
for this rule. On the one hand, the rule has been justified
on public policy grounds, primarily on the long-founded
notion that the cost to repair and replace the damages
caused by faulty workmanship is a business risk not covered
under a CGL policy. See, Nas Sur. Group v. Precision
Wood Products, Inc., 271 F.Supp.2d 776 (M.D.N.C.2003);
LaMarche v. Shelby Mut. Ins. Co., 390 So.2d 325 (Fla.1980).
Today, the business risk rule is part of standard CGL policies
in the form of “your work” exceptions to coverage. Therefore,
the business risk rule does not serve as an initial bar to
coverage, but, rather, as a potential exclusion, via the “your
work” exclusions, if an initial grant of coverage is found. See,
American Family Mut. v. American Girl, Inc., 268 Wis.2d 16,
673 N.W.2d 65 (2004); Erie Ins. Exchange v. Colony Dev.
Corp., supra.

On the other hand, rather than relying on the business
risk rule, a majority of courts have determined that faulty
workmanship, standing alone, is not covered under a CGL
policy because, *535  as a matter of policy interpretation,
“[t]he fortuity implied by reference to accident or exposure is
not what is commonly meant by a failure of workmanship.”
McAllister v. Peerless Ins. Co., 124 N.H. 676, 680, 474
A.2d 1033, 1036 (1984). See, also, J.Z.G. Resources, Inc. v.
King, supra; Pursell Const. v. Hawkeye–Security Ins., supra;
Heile v. Herrmann, supra; R.N. Thompson & Associates v.
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Monroe Guar., 686 N.E.2d 160 (Ind.App.1997); Indiana Ins.
Co. v. Hydra Corp., 245 Ill.App.3d 926, 185 Ill.Dec. 775,
615 N.E.2d 70 (1993); U.S. Fidelity & Guar. v. Advance
Roofing, supra. Because the majority rule is based on an
actual interpretation of policy language, as opposed to a mere
exposition of policy, and comports with our prior definitions
of the term “accident,” we believe that it represents the
better rule. See id. Consequently, we conclude that faulty
workmanship, standing alone, is not covered under a standard
CGL policy because it is not a fortuitous event.

[10]  [11]  Important here, although faulty workmanship,
standing alone, is not an occurrence under a CGL policy,
an accident caused by faulty workmanship is a covered
occurrence. See, e.g., J.Z.G. Resources, Inc. v. King, 987 F.2d
98 (2d Cir.1993); Wm. C. Vick Const. Co. v. Pennsylvania
Nat. Mut., 52 F.Supp.2d 569 (E.D.N.C.1999); Pursell Const.
v. Hawkeye–Security Ins., 596 N.W.2d 67 (Iowa 1999); High
Country Assocs. v. N.H. Ins. **578  Co., 139 N.H. 39, 648
A.2d 474 (1994); L–J, Inc. v. Bituminous Fire and Marine,
350 S.C. 549, 567 S.E.2d 489 (S.C.App.2002); Radenbaugh
v. Farm Bureau, 240 Mich.App. 134, 610 N.W.2d 272 (2000);
Heile v. Herrmann, 136 Ohio App.3d 351, 736 N.E.2d 566
(1999); Kalchthaler v. Keller Const. Co., 224 Wis.2d 387,
591 N.W.2d 169 (Wis.App.1999); Auto Owners Ins. v. Tripp
Const., Inc., 737 So.2d 600 (Fla.App.1999); Pekin Ins. v.
Richard Marker Associates, 289 Ill.App.3d 819, 682 N.E.2d
362, 224 Ill.Dec. 801 (1997); U.S. Fidelity & Guar. v. Advance
Roofing, 163 Ariz. 476, 788 P.2d 1227 (Ariz.App.1989).
Stated otherwise, although a standard CGL policy does not
provide coverage for faulty workmanship that damages only
the resulting work product, if faulty workmanship causes
bodily injury or property damage to something other than
the insured's work product, an unintended and unexpected
event has occurred, and coverage exists. See, High Country
Assocs. v. N.H. Ins. Co., supra; *536  L–J, Inc. v. Bituminous
Fire and Marine, supra; Radenbaugh v. Farm Bureau, supra;
Kalchthaler v. Keller Const. Co., supra.

For example, in L–J, Inc. v. Bituminous Fire and Marine,
supra, a subcontractor was hired to clear, grub, grade, and
construct the subbase for a road construction project. The
subcontractor failed to remove a number of tree stumps
in the roadbed and moisture seeped into the road base,
deteriorating the road. After stating the general rule that
“faulty workmanship, standing alone, does not constitute an
‘accident’ and cannot therefore be an ‘occurrence,’ ” the court
noted faulty workmanship that causes an accident is covered
under a standard CGL policy. Id. at 556, 567 S.E.2d at 493.

[H]ad the pavement not failed and
[the developer] brought an action
to recover the cost of removing
the tree stumps from the roadbed,
the defective work, standing alone,
would not have been “property
damage” or an “occurrence” under the
policy. The damages, however, extend
beyond the cost of removing the tree
stumps because the failure to properly
compact the roadbed led to property
damage, namely, the failure of the road
surfaces. These remote damages were
an “accident” not expected or intended
by the insured.

Id. at 556–57, 567 S.E.2d at 493.

Similarly, in High Country Assocs. v. N.H. Ins. Co.,
supra, a homeowners' association sued the builders of a
number of condominiums for negligently constructing the
condominiums' exterior walls. Initially, the court noted the
rule that claims for faulty workmanship, standing alone,
do not constitute an “occurrence” within the meaning of a
CGL policy. Id. The court then went on to point out that
the homeowners' association's petition not only requested
compensation to repair and replace the poorly constructed
exterior walls, but also requested compensation for the water
damage that allegedly occurred as a result of the builders'
faulty workmanship, including decay of the sheathing, harm
to the structural studding, loss of structural integrity, and
damage to the vertical siding. Id. Determining that these
consequential damages constituted accidental damage to
property other than the insured's own work product, the
court held that the homeowners' association had made out
a claim for property damage caused by an occurrence and
that therefore, the  *537  insurer was obligated to provide
coverage for the insured builder. Id.

[12]  In the instant case, Appletree and Peterson alleged that
JT Builders, through its subcontractors Craig Industries and
Home Pride (hereinafter contractors), negligently installed
shingles on a number of apartments, which caused the
shingles to **579  fall off. Additionally, the amended
petition alleged that as a consequence of the faulty work,
the roof structures and buildings have experienced substantial
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damage. This latter allegation represents an unintended
and unexpected consequence of the contractors' faulty
workmanship and goes beyond damages to the contractors'
own work product. Therefore, the amended petition properly
alleged an occurrence within the meaning of the insurance
policy.

[13]  Because Appletree and Peterson's amended petition
alleges property damage caused by an occurrence, the policy
provides an initial grant of coverage. Therefore, we now turn
to the policy exclusions. Under established law, the burden
to prove that an exclusionary clause applies rests upon the
insurer. See Farmers Mut. Ins. Co. v. Kment, 265 Neb. 655,
658 N.W.2d 662 (2003). On appeal, Auto–Owners contends
that coverage is excluded by exclusions “n(2)” and “n(3).”
These exclusions state:

SECTION I—COVERAGES

COVERAGE A. BODILY INJURY AND
PROPERTY DAMAGE LIABILITY

....

2. Exclusions.

This insurance does not apply to:

....

n. Damages claimed for any loss, cost or expense incurred
by you or others for the loss of use, withdrawal, recall,
inspection, repair, replacement, adjustment, removal or
disposal of:

....

(2) “Your work”; or

(3) “Impaired property”;

if such ... work or property is withdrawn or recalled from
the market or from use by any person or organization
because of a known or suspected defect, deficiency,
inadequacy or dangerous condition in it.

[14]  [15]  *538  Generally speaking, the “your work”
exclusions, of which “n(2)” is one, operate to prevent
liability policies from insuring against an insured's own
faulty workmanship, which is a normal risk associated with
operating a business. See, American Family Mut. v. American
Girl, Inc., 268 Wis.2d 16, 673 N.W.2d 65 (2004); Employers

Mut. Cas. Co. v. Pires, 723 A.2d 295 (R.I.1999); Knutson
Const. Co. v. St. Paul Fire & Marine Ins., 396 N.W.2d 229
(Minn.1986); Weedo v. Stone–E–Brick, Inc., 81 N.J. 233, 405
A.2d 788 (1979); Sapp v. State Farm Fire & Cas. Co., 226
Ga.App. 200, 486 S.E.2d 71 (1997). Essentially, the rationale
behind the “your work” exclusions is that they discourage
careless work by making contractors pay for losses caused by
their own defective work, while preventing liability insurance
from becoming a performance bond. See, Fireguard Sprinkler
Systems v. Scottsdale Ins., 864 F.2d 648 (9th Cir.1988);
Knutson Const. v. St. Paul Fire & Marine Ins., supra; Weedo v.
Stone–E–Brick, Inc., supra; U.S. Fidelity & Guar. v. Advance
Roofing, 163 Ariz. 476, 788 P.2d 1227 (Ariz.App.1989); C.D.
Walters Const. Co. v. Fireman's Ins. Co., 281 S.C. 593, 316
S.E.2d 709 (S.C.App.1984).

[16]  In the instant case, exclusion “n(2)” does not serve to
exclude Appletree and Peterson's damage claim because their
claim extends beyond the cost to simply repair and replace the
contractors' work, i.e., to reshingle the roofs. As previously
noted, Appletree and Peterson alleged that the contractors'
faulty workmanship resulted in substantial damage to the roof
structures and buildings. Therefore, their claimed damages to
the roof structure and buildings fall outside of the exclusion.
See, Standard Fire Ins. Co. v. Chester O'Donley, 972 S.W.2d 1
(Tenn.App.1998) **580  (noting that “your work” exclusion
does not apply to claims involving losses resulting from
failure of insured's work); Glens Falls Ins. v. Donmac Golf
Shaping, 203 Ga.App. 508, 417 S.E.2d 197 (1992).

[17]  Similarly, in regard to exclusion “n(3),” the policy
states that property is not “impaired” unless it is capable
of being restored by the “repair, replacement, adjustment or
removal of ... ‘your work’; or ... [y]our fulfilling the terms of
the contract or agreement.” Therefore, because damage to the
roof structures and buildings cannot be repaired or restored
by simply reshingling *539  the apartment roofs, they are not
“impaired property” within the meaning of exclusion “n(3).”
See, Federated Mut. Ins. Co. v. Grapevine Excavation, 197
F.3d 720 (5th Cir.1999). Consequently, exclusion “n(3)” is
inapplicable.

CONCLUSION

For the foregoing reasons, we conclude that Auto–Owners
has a duty to defend Home Pride, and to the extent that
Home Pride may be found liable for the resulting damage
to the roof structures and the buildings, Auto–Owners is
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obligated to provide coverage. The district court erred in
granting summary judgment in favor of Auto–Owners and in
not granting summary judgment in favor of Home Pride. The
judgment entered in favor of Auto–Owners and against Home
Pride is reversed, and the district court is directed to enter
judgment in favor of Home Pride consistent with this opinion.

REVERSED AND REMANDED WITH DIRECTIONS.

All Citations

268 Neb. 528, 684 N.W.2d 571

End of Document © 2020 Thomson Reuters. No claim to original U.S. Government Works.
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OAK CREST CONSTRUCTION
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AUSTIN MUTUAL INSURANCE COMPANY, a
Minnesota corporation, Respondent on Review.

(CC 93C13423; CA A84861; SC S42855)
|
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Synopsis
Insured, a general contractor on custom-built home, sued
its commercial liability insurer when insurer refused to
reimburse costs of removing and replacing subcontractor's
interior painting work that had failed to cure properly. The
Circuit Court, Marion County, Albin Norblad, J., entered
summary judgment in favor of insurer, and insured appealed.
The Court of Appeals affirmed, 137 Or.App. 475, 905 P.2d
848. Allowing review, the Supreme Court, Gillette, J., held
that costs incurred by insured in replacing subcontractor's
work did not arise from an “accident” within meaning of
commercial liability policy.

Judgment of Court of Appeals affirmed.

West Headnotes (2)

[1] Appeal and Error
To sustain judgment appealed from

30 Appeal and Error
30XVI Review
30XVI(C) Persons Entitled to Assert Arguments
on Review
30XVI(C)1 In General
30k3087 Assertion by Appellee, Respondent, or
Defendant in Error
30k3090 Particular Rulings, Objections, and
Contentions
30k3090(2) To sustain judgment appealed from

(Formerly 30k878(4))
Requirement that respondent to an appeal make
cross-assignment of error in order to challenge
a trial court ruling is not implicated when
respondent embraces the ruling and seeks only
to challenge the trial court's reasoning. Rules
App.Proc., Rule 5.57.
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[2] Insurance
Accident, occurrence or event

217 Insurance
217XVII Coverage––Liability Insurance
217XVII(A) In General
217k2273 Risks and Losses
217k2275 Accident, occurrence or event
Costs incurred by general contractor during
construction of custom home, in removing and
replacing subcontractor's interior painting work
that had failed to cure properly, did not arise
from an “accident” within meaning of general
contractor's commercial liability policy; damage
from subcontractor's work amounted solely to a
breach of contract, not a breach of any duty to act
with due care.
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**1254  *620  On review from the Court of Appeals. *
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Opinion

*622  GILLETTE, J.

This is an action for breach of a standard commercial liability
insurance contract. Plaintiff, a general contractor, filed the
action when its insurer refused to reimburse it for the cost
of removing and replacing a subcontractor's painting work
that had been applied during the construction of a custom
home and had failed to cure properly. The trial court granted
the insurer's motion for summary judgment. The Court of
Appeals affirmed, holding that plaintiff's claim did not fall
within the coverage terms of the policy, because the damage
at issue had not been “caused by an occurrence,” as the
insurance contract required. Oak Crest Const. Co. v. Austin
Mut. Ins. Co., 137 Or.App. 475, 479–80, 905 P.2d 848 (1995).
Plaintiff sought review by this court. We allowed review to
consider whether the event at issue is one covered by the
commercial liability policy. We conclude that it is not and
affirm.

At the time of the relevant events, plaintiff was insured under
a commercial liability policy issued by defendant. The policy
contained two coverage provisions that plaintiff asserts are
relevant. Coverage L, providing **1255  coverage for bodily
injury and property damage liability, stated in part:

“We pay all sums which an insured
becomes legally obligated to pay
as damages due to bodily injury
or property damage to which this
insurance applies. The bodily injury or
property damage must be caused by an
occurrence.”

(Emphasis added.) Coverage N, providing coverage for
products and completed work, stated:

“We pay all sums which an insured
becomes legally obligated to pay as
damages due to bodily injury or
property damage arising out of the
Products/Completed Work Hazard to
which this insurance applies. The

bodily injury or property damage must
be caused by an occurrence.”

(Emphasis added.) The policy also included the following
definitions:

“Occurrence—This means an accident and includes
repeated exposure to similar conditions.

*623  “Property damage—This means:

“a. physical injury or destruction of tangible property; or

“b. the loss of use of tangible property whether or not it
is physically damaged.

“Completed Work Hazard means bodily injury or property
damage arising out of your work. It does not include work
that has not been completed, or that has been abandoned.”

Finally, the policy also included the following exclusions:

“We do not pay for bodily injury or property damage
liability which is assumed under a contract or an

agreement. [ 1 ]

1 This exclusion appears in a section of the policy entitled
“Exclusions that Apply to all Coverages.”

“ * * * * *

“We do not pay for property damage to work performed
by you if the damage is caused by the work or a part of
the work and included in the Products/Completed Work
Hazard. This exclusion does not apply if damage to the
work or the part of the work out of which the damage

arises is performed by a subcontractor on your behalf.” 2

2 This exclusion appears in a section of the policy entitled
“Additional Exclusions that Apply to Property Damage
Liability.”

While the foregoing policy provisions were in force,
plaintiff entered into a contract to build a custom home
and hired a subcontractor to paint the cabinets and other
interior woodwork. After the subcontractor had completed
the painting work, plaintiff turned the home over to the
owners. It became apparent, at that time, that the paint
that the subcontractor had used had not cured properly and
that the deficiency would have to be corrected. Plaintiff

Oak Crest Constr. Co. v. Austin Mut. Ins. Co., 998 P.2d 1254 (2000)

171b

R
EC

EIV
ED

 by M
SC

 2/14/2020 12:29:43 PM

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995225657&pubNum=0000661&originatingDoc=If4f0e920f55311d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995225657&pubNum=0000661&originatingDoc=If4f0e920f55311d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)


Oak Crest Const. Co. v. Austin Mut. Ins. Co., 329 Or. 620 (2000)
998 P.2d 1254

 © 2020 Thomson Reuters. No claim to original U.S. Government Works. 3

thereafter expended approximately $10,000 for stripping and
refinishing the cabinets and woodwork.

Plaintiff submitted a claim to defendant, seeking
reimbursement of the $10,000 spent on the cabinets and
woodwork. When defendant refused to pay, plaintiff filed the
present action, alleging breach of the insurance contract and
*624  seeking $10,240.00 in damages, together with attorney

fees. Defendant answered, denying that plaintiff's claim was
covered by the policy.

Defendant moved for summary judgment, appending a copy
of the insurance policy and arguing, in rather general terms,
that the policy did not allow for the recovery of plaintiff's
costs in repairing the defective painting work. Plaintiff also
moved for summary judgment, arguing that the repair costs
were covered under the Completed Work Hazard provisions
of Coverage N. In responding to plaintiff's motion, defendant
argued, among other things, that plaintiff's costs in repairing
the defective paint did not arise from an “accident,” but,
instead, arose from the requirements of its contract with the
homebuyers:

“Basically, plaintiff * * * has alleged that because of its
building contract with the [owners], it was necessary for the
plaintiff to repair or replace defective painting work caused
by its subcontractor. Plaintiff does not, and in good faith
cannot, **1256  allege that this work was made necessary

because of ‘an accident.’ ” 3

3 Defendant also made a related argument that plaintiff's
claim was excluded under the policy exclusion for
“liability * * * assumed under a contract,” set out above.

(Emphasis in original.) In reply, plaintiff cited the definition
of “accident” that appears in Finley v. Prudential Ins. Co.,
236 Or. 235, 388 P.2d 21 (1963), and argued that, because
the result in this case was unintended by the insured, it was

accidental. 4

4 Finley states that an “accident” is “an incident or
occurrence that happened by chance, without design and
contrary to intention and expectation.” Finley, 236 Or. at
245, 388 P.2d 21.

The trial court granted summary judgment for defendant. In
a letter opinion to the parties, the court stated that there had
been an “occurrence” under the facts of the case, but agreed
with defendant that coverage was excluded because plaintiff's

liability for the cost of repairing the defective paint was based
in contract, rather than tort:

“This liability [for which plaintiff
is seeking reimbursement from
defendant] would [a]rise under a
contract. * * * *625  Plaintiff's
liability is based upon contract and not
tort or statute.”

In the context of the arguments that preceded it, it appears that
the trial court was speaking to the exclusion for “liability * *

* assumed under a contract.” 5

5 We need not decide whether that exclusion might have
been the wrong one on which to focus. The trial court's
ruling on this summary judgment record was correct for
the reasons discussed below.

Plaintiff appealed, arguing that its claim was covered under
the policy's “completed work” provisions and that the various
exclusions asserted by defendant, including the exclusion for
“liability * * * assumed under a contract,” were inapplicable.
In response, defendant argued that the claimed damage was
not “caused by an occurrence” within the meaning of the
policy, because it did not result from accidental means.
Defendant also continued to press its original point—that
plaintiff's costs in fulfilling its obligations under its contract
were not covered:

“[P]laintiff Oak Crest repainted the woodwork in the
[owners'] new home to comply with the interior ‘painting’
requirement of its building contract with the [owners]. * *
* Plaintiff Oak Crest is not entitled to have the insurer pay
for plaintiff's costs in simply completing its construction
agreement with the [owners].”

In reply, plaintiff argued that defendant's “means/results”
argument should not be considered, because defendant had
failed to cross-assign that portion of the trial court's ruling as
error. Plaintiff did not reply to defendant's latter argument.

As noted, the Court of Appeals affirmed. That court based
its decision on defendant's contention that there was no
“occurrence,” because the damage at issue did not arise from
accidental means. In deciding the case on that ground, the
court rejected plaintiff's suggestion that a challenge to the
trial court's “occurrence” conclusion was precluded in light
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of defendant's failure to cross-assign error with respect to
it. In that regard, the court noted that, under ORAP 5.57, a
trial court's rulings, and not the various reasons that it gives
in support of a ruling, are assignable as error. Defendant's
“occurrence” argument, the court concluded, was *626
merely an argument that the trial court was right for the wrong
reason which, for the reasons discussed in Artman v. Ray, 263
Or. 529, 532–34, 501 P.2d 63 (1972), does not require a cross-
assignment of error. Oak Crest, 137 Or.App. at 478 n. 2, 905
P.2d 848.

Plaintiff challenges the Court of Appeals' decision on two
grounds: First, plaintiff argues that the court had no authority
to consider defendant's “occurrence” argument, because
defendant failed to cross-assign as error the trial court's
determination to the contrary. Second, plaintiff argues that
the court erroneously focused on whether the cause of the
damage, rather than the damage itself, was accidental.

[1]  Concerning plaintiff's first argument, we agree with
the Court of Appeals: The requirement of cross-assignment

in **1257  ORAP 5.57 applies to rulings 6  and is not
implicated when the respondent embraces the ruling and
seeks only to challenge the trial court's reasoning.

6 ORAP 5.57 provides:
“(1) A respondent must cross-assign as error any trial
court ruling described in subsection (2) in order to
raise the claim of error in the appeal.
“(2) A cross assignment of error is appropriate:
“(a) If, by challenging the trial court ruling, the
respondent does not seek to reverse or modify the
judgment on appeal; and
“(b) If the relief sought by the appellant were to
be granted, respondent would desire reversal or
modification of an intermediate ruling of the trial
court.”

[2]  As noted, plaintiff's second argument is directed at
the means/results rationale used by the Court of Appeals to
conclude that the asserted damage was not “caused * * *
by an occurrence.” We conclude, however, that we need not
consider the correctness of that particular rationale because a
different rationale—one that defendant has pressed from the
beginning—supports the Court of Appeals' affirmance and its
conclusion that the events at issue in this case did not amount
to an “accident.”

This court has indicated that there can be no “accident,”
within the meaning of a commercial liability policy, when

the resulting damage is merely a breach of contract. In Kisle
v. St. Paul Fire & Marine Ins., 262 Or. 1, 495 P.2d 1198
(1972), the plaintiff, a rancher, contracted with a company
to *627  repair his sprinkler system. The repair company
failed to perform the repairs in a timely manner; plaintiff's
alfalfa crop was damaged as a result. The defendant had
issued a commercial liability policy to the repair company that
contained a definition of “occurrence” that was analogous to
the one at issue in the present case. When the plaintiff sued
the repair company, the company tendered the defense to the
defendant, which refused it. The plaintiff settled his action
against the repair company and took an assignment of the
company's claim against the defendant. The trial court entered
judgment for the plaintiff.

In Kisle, this court considered whether, and when, an
“accident” might arise out of a failure to perform a contract.
The court first acknowledged that, in some circumstances,
property damage that results from the negligent performance
of a contract can qualify as being “caused by accident.” But,
as the court explained, “ ‘accident’ has a tortious connotation”
and exists only when damage results, in some sense, from a
tort, i.e., a breach of some duty imposed by law. Id. at 7, 495
P.2d 1198. The court then explained that, although negligent
performance of a contract might cause damage by “accident,”
there is no tort and no “accident” when the damage results
solely from the complete failure of timely performance of a
contract, generally actionable only as a breach of contract:

“We find [that] there is a significant distinction between
negligent performance of a contract and a complete failure
of timely performance. We hold that damage caused by the
latter is not caused by accident.

“We do not need to definitely define ‘accident’; however,
we do hold that ‘accident’ has a tortious connotation.
Damage solely caused by failure to perform a contract is
not recoverable in tort. A tort is a breach of a duty created
by law and not necessarily by the agreement of the parties.
* * * Damage caused by the negligent performance of a
contract can in certain instances be recoverable in tort. *
* * This is because by contract the parties have entered
into a relationship in which the law requires, apart from
any obligation assumed by contract, that the obligor act
with due care. For example, if a physician contracts to treat
a patient and treats the patient negligently, he is liable in
tort *628  because the law, apart from contract, imposes a
duty upon the physician to treat patients with due care. *
* * [However], [d]amages caused by a failure to perform
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‘amount to mere breaches of contract, for which no tort
action will lie.’ ”

Id. at 6–7, 495 P.2d 1198 (citations omitted). 7

7 Courts in other jurisdictions have made similar
observations in terms of the risks covered by commercial
liability policies. See, e.g., Knutson Const. v. St. Paul Fire
& Marine Ins., 396 N.W.2d 229, 235–37 (Minn.1986)
(distinguishing faulty workmanship that causes business
expense of repairing work from faulty workmanship
that results in tort liability); Weedo v. Stone–E–Brick,
81 N.J. 233, 405 A.2d 788 (1979) (same). See also
the following much quoted passage from Roger C.
Henderson, Insurance Protection for Products Liability
and Completed Operations—What Every Lawyer Should
Know, 50 Neb. L. Rev. 415, 441 (1971):

“The insured, as a source of
goods or services, may be liable
as a matter of contract law to
make good on products or work
which is defective or otherwise
unsuitable because it is lacking
in some capacity. This may
even extend to an obligation to
completely replace or rebuild
the deficient product or work.
This liability, however, is not
what the coverages in question
are designed to protect against.
The coverage is for tort liability
for physical damages to others
and not for contractual liability
of the insured for economic
loss because the product or
completed work is not that
for which the damaged person
bargained.”

We recognize, as we did in Kisle, that the same conduct
might be actionable under both **1258  tort and contract
theories. However, applying the foregoing principle to the
facts in the summary judgment record in the present case,
we conclude that, as alleged, plaintiff's claim arose solely
from a breach of contract and, therefore, is not covered by
the policy. Although the record establishes that plaintiff spent
approximately $10,000 for the repair of a subcontractor's
“deficient” painting work, it cannot support a conclusion
that the problem with the cabinetry and woodwork painting

resulted from the subcontractor's breach of a duty to act with

due care. 8  *629  Had the facts demonstrated that the claimed
problem with the cabinets and woodwork was the result of
that kind of breach, or that plaintiff might be liable to the
owners in tort for other damage, that might have qualified as
an “accident” within the meaning of the commercial liability
policy. But plaintiff here failed to establish that a question of
fact existed in that regard, as plaintiff was required to do to
show that there had been a covered event under the policy.
For the foregoing reasons, we conclude that the Court of
Appeals correctly held that the problem with the cabinetry and
woodwork painting work at issue in this case was not “caused
by accident” within the meaning of plaintiff's commercial
liability policy.

8 We draw our conclusion from the affidavit filed by
plaintiff's principal. The affidavit recites that plaintiff's
subcontractor painted cabinets and other woodwork in
the home, and that the following events then occurred:

“Thereafter, for a period of approximately 2–3 weeks
the remaining construction was completed, and the
home [was] turned over to the [owners], who moved
in. At that time any work that would have been
remaining would have only been such tasks necessary
to correct or repair any defect or deficiency in the
construction.
“After the [owners] took possession of the home it
became apparent that the painting work performed
by [subcontractor] was not properly curing, and
would require additional expense to correct any
deficiency. I therefore incurred expense in the amount
of $10,240.00 to correct the deficiencies in the work.”

Attached to the affidavit was a bill that showed that
those work “deficiencies” were corrected by stripping
and refinishing the cabinets and woodwork.

The same reasoning defeats plaintiff's alternative argument
that it was entitled to be indemnified under the policy's
“completed work” provision: The property damage covered
by that provision must have arisen out of an “accident.”
There is no proof of an accident in the record of this case
on summary judgment. The trial court's grant of summary
judgment to defendant therefore was proper.

The decision of the Court of Appeals and the judgment of the
circuit court are affirmed.

All Citations
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September 30, 2010

163 Ariz. 476
Court of Appeals of Arizona,
Division 1, Department D.

UNITED STATES FIDELITY &
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Synopsis
Insurer filed action seeking declaration that it had no duty to
defend action filed against its insured. The Supreme Court of
Maricopa County, Cause No. C–609525, Marilyn A. Riddel,
J., granted insurer's motion for summary judgment, and
insured appealed. The Court of Appeals, Levi Ray Haire,
J., Retired, held that: (1) complaint did not allege claim for
property damage within coverage of comprehensive general
liability policy, and (2) faulty workmanship was not an
“occurrence” within policy definition.

Affirmed.
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217 Insurance
217XVII Coverage––Liability Insurance
217XVII(A) In General
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217k2277 Property Damage

(Formerly 217k435.24(2.1), 217k435.24(2))
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Accident, Occurrence or Event

217 Insurance
217XVII Coverage––Liability Insurance
217XVII(A) In General
217k2273 Risks and Losses
217k2275 Accident, Occurrence or Event

(Formerly 217k435.24(6))
Faulty workmanship did not constitute an
“occurrence” within coverage of roofer's
comprehensive general liability policy.
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[6] Insurance
Accident, Occurrence or Event

217 Insurance
217XVII Coverage––Liability Insurance
217XVII(A) In General
217k2273 Risks and Losses
217k2275 Accident, Occurrence or Event

(Formerly 217k433.1, 217k433(1))
Definition of “occurrence” in comprehensive
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**1228  *477  Jennings, Kepner & Haug by Craig R.
Kepner and Michael J. Raymond, Phoenix, for plaintiff-
appellee.

Campana, Vieh & Strohm, P.C., by Richard L. Strohm and
Scott B. Mitchell, Scottsdale, for defendant-appellant.

Opinion

LEVI RAY HAIRE, Judge, Retired.

The issues presented in this appeal concern whether the trial
court correctly granted declaratory judgment in favor of an
insurer, finding that the insurer had no duty to defend an action

filed against its insured. The insurer (USF & G) had issued
its comprehensive general liability policy covering appellant
Advance Roofing & Supply Co., Inc. (Advance Roofing) for
“all sums which the Insured shall become legally obligated to
pay as damages because of ... property damage to which this
insurance applies, caused by an occurrence....” (emphasis in
original.)

The coverage issues involved in this appeal arise out of
a contract entered into between Advance Roofing and
Villas West IV Homeowners Association (Homeowners
Association), pursuant to which Advance Roofing contracted
to replace all the roofs of 250 units in a housing complex
governed by the Homeowners Association. In consideration
of Advance Roofing's undertaking to replace the 250 roofs,
the Homeowners Association agreed to pay Advance Roofing
the total sum of $253,360.00. Upon the alleged breach of that
contract by Advance Roofing, the Homeowners Association
filed a complaint alleging, among other claims, a breach of
contract claim against Advance Roofing.

The Homeowners Association's complaint named as
defendants the individual members of its own board of
directors as well as four other defendants who had entered
into various contracts with the Homeowners Association. The
complaint contained 14 separate claims for relief, and in
essence alleged that one member of its board of directors
had wrongfully and fraudulently diverted and disposed of
funds of the Homeowners Association by entering into
certain contracts with the four other defendants, leading to
personal **1229  *478  profit and gain on that member's
part. The complaint sought recovery of the monies paid
to these four other defendants pursuant to their contracts
with the Association. Claims were asserted against the other
members of the board of directors based on negligent breach
of fiduciary relationship. Claims against all of the four
defendants other than the members of the Association's board
of directors were asserted for breach of contract and unjust
enrichment, with claims for civil racketeering being asserted
against defendants other than Advance Roofing.

Against this background we now focus on the specific claim
asserted against Advance Roofing. The fourth claim for relief
was entitled “Breach of Contract by Advance.” It alleged
that Advance Roofing had agreed to replace the 250 roofs in
consideration of the Association's promise to pay the sum of
$253,360. It was further alleged that:
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“Defendant Advance has failed and
refused to perform its obligations
under the contract. Upon information
and belief, Defendant Advance
replaced only 40 roofs, some of which
were not replaced as required under
the terms of Contract. The work that
was performed by Defendant Advance
was not completed in accordance with
the contract requirements and was not
performed in a good and workmanlike
manner.”

Although from the above quoted allegations of the complaint
it appears that Advance Roofing had replaced only 40 of the
250 roofs, and did faulty work on those, it further appears
that notwithstanding this almost total lack of performance
on Advance's part, Advance had been paid the full amount
due under the contract, $253,360. Accordingly, the breach of
contract claim against Advance alleged that as a direct and
proximate result of Advance Roofing's breach of contract, the
Homeowners Association had sustained damages in the full
amount of the contract price, $253,360.

The only other claim asserted against Advance Roofing was
entitled “Unjust Enrichment.” That claim sought recovery
of the contract amount, asserting that the Homeowners
Association had paid the $253,360 to Advance, and that
accordingly Advance had been unjustly enriched at the
expense of the Association.

The Homeowners Association's complaint against Advance
Roofing and the various other defendants was filed in July,
1986. In October, 1986, Advance Roofing requested that
USF & G defend Advance against the claims asserted by
the Homeowners Association. USF & G refused to do so,
contending that under its policy, it had no obligation to defend
or indemnify Advance concerning the claims asserted in the
complaint. In order to resolve the controversy concerning
its policy obligations, USF & G then filed this action for
declaratory judgment, naming both Advance Roofing and the
Homeowners Association as defendants.

Some ten months after the filing of the complaint for
declaratory judgment, USF & G filed a motion for summary
judgment. USF & G contended that there were no disputed

issues of material fact and that it was entitled to judgment as
a matter of law. Its motion presented three separate grounds
for the entry of judgment in its favor. First, USF & G urged
that based on certain exclusions in its policy (business risk
exclusions), the policy provided no coverage for property
damage liability which Advance Roofing might have incurred
for property damages arising out of Advance's performance
of its contract with the Homeowners Association.

USF & G's second argument was that even if the business
risk exclusions were inapplicable, its policy provided liability
coverage for bodily injury and property damages only, and
that no such damages were sought in the claims alleged
against Advance in the Homeowners Association's complaint.
USF & G's third argument, somewhat related to its second
argument, was that in any event coverage under its policy
was limited to property damages caused by an occurrence,
and that the complaint did not present a claim based on an
occurrence as defined in the policy.

**1230  *479  In granting USF & G's motion for summary
judgment, the trial judge did not find it necessary to consider
USF & G's first argument based on the business risk
exclusions in the policy. Rather, the summary judgment was
based upon USF & G's second and third arguments that
the complaint did not seek property damages, and that if
property damages were sought, they were not the result of an
occurrence as defined in the policy. The trial judge's minute
entry order granting summary judgment stated, in pertinent
part:

“Counsel agree that the policy does NOT cover Count 8, the
unjust enrichment count and further agree that the policy
does not cover economic losses in Count 4 which is breach
of contract seeking damages in the anticipated benefit of
the bargain measure.

“A careful reading of the underlying complaint in C 586297
does not disclose a claim for property damages as a result
of an occurrence. In an answer to an interrogatory there
is suggested that there was some water damage to some
homeowner's property (furniture) but that is not alleged nor
have any invoices, etc. been made part of the record. In
addition, there is no claim that the Homeowner's Assn. has
any right to sue for such property damage.

“There being no genuinely contested issue of material fact
and the law favoring the position of plaintiff, ORDERED
granting plaintiff's Motion for Summary Judgment and
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denying defendant Advance Roofing's Cross Motion for
Summary Judgment.”

THE BUSINESS RISK EXCLUSIONS

Although the parties have devoted a substantial part of their
briefs in this appeal to USF & G's contention that the
provisions in its policy relating to the business risk exclusions
preclude any possibility of coverage, we find it unnecessary
to consider that issue. First, as we have previously noted, the
trial court did not consider that issue in granting summary
judgment in favor of USF & G. More importantly, even
though USF & G has presented strong arguments in favor of
its position on that issue, it is our opinion that the Arizona
Supreme Court's decision in Federal Insurance Co. v. P.A.T.
Homes, Inc., 113 Ariz. 136, 547 P.2d 1050 (1976), precludes
our adoption of the policy interpretation urged by USF & G.
We therefore turn to the other issues presented on appeal.

THE DAMAGE ALLEGATIONS

[1]  Advance Roofing first argues that, contrary to USF &
G's contentions, the Homeowners Association's complaint
does allege a claim for property damages against Advance.
To support this contention, Advance points solely to the
allegation in the breach of contract claim that: “the work that
was performed by Defendant Advance was not completed
in accordance with the contract requirements and was
not performed in a good and workmanlike manner.” We
reject Advance's contention that this can be considered as
constituting a claim for property damage in the context
of the breach of contract claim filed by the Homeowners
Association.

Obviously the complaint does not expressly allege property
damage. The claim against Advance is denominated “breach
of contract” and the Homeowners Association seeks damages
equal to the original contract price which the Association
had paid in full to Advance prior to Advance's breach. The
only damage complained of was that Advance had replaced
only 40 of the 250 roofs, “some of which were not replaced
as required under the terms of the contract” and that the
work that was performed by Advance “was not completed
in accordance with the contract requirements and was not
performed in a good and workmanlike manner.” Immediately
following these allegations is the following:

“Plaintiff has demanded that the
services promised under the contract
be performed as agreed. Despite
such demand, Defendant has failed
and refused, and continues to fail
and refuse, to perform such services
pursuant to the terms and conditions of
the contract.”

This allegation is followed by the assertion that as a direct and
proximate result of **1231  *480  the breach of contract by
Advance, the Homeowners Association has suffered damages
in the amount of the contract price.

The term “property damage” is defined in the policy. The
term includes loss of use of tangible property under certain
circumstances, none of which is urged as being pertinent to
the issues presented in this litigation. The primary definition,
other than that relating to loss of use, is:

“Property Damage means: (1)
physical injury to or destruction of
tangible property which occurs during
the policy period....”

After careful review of the allegations of the complaint
against Advance, we agree with the trial court's conclusion
that the complaint does not allege or put USF & G on notice
that in its complaint the Homeowners Association is seeking
property damages as defined in the policy.

DUTY TO INVESTIGATE

Advance Roofing urges that even if the complaint did not
allege a claim for property damages on its face, USF & G had
a duty to make a reasonable, good faith investigation into the
factual basis of the complaint's allegations before declining
Advance's tender of defense.

The leading Arizona decision relating to an insurer's duty
to defend is Kepner v. Western States Fire Insurance Co.,
109 Ariz. 329, 509 P.2d 222 (1973). In Kepner, although
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the allegations of the complaint would have imposed on the
insurer a duty to defend, the insurer contended that facts
not alleged showed that there was no coverage under the
policy and that it had no duty to defend. Opposing this
view, the insured contended that the duty to defend must be
determined solely from the allegations of the complaint. In
this context, the Arizona Supreme Court concluded that the
duty to defend should focus on the facts rather than solely
upon the allegations of the complaint, and that there was no
duty to defend where “... the alleged facts ostensibly bring
the case within the policy coverage but other facts which are
not reflected in the complaint plainly take the case outside the
policy coverage.” 109 Ariz. at 331, 509 P.2d at 224. See also,
Salvatierra v. National Indemnity Co., 133 Ariz. 16, 648 P.2d
131 (App.1982).

[2]  Although the Arizona decisions clearly give an insurer
the right to make a reasonable investigation of the facts
in order to avoid a duty to defend ostensibly imposed by
the allegations of the complaint, we have found no Arizona
authority defining the extent of an insurer's duty to investigate
facts outside the allegations of the complaint where, as in this
case, those allegations would not impose a duty to defend.
This question has been addressed by the Minnesota Supreme
Court in Johnson v. Aid Insurance Company of Des Moines,
Iowa, 287 N.W.2d 663 (Minn.1980), as follows:

“[W]hile a liability insurer may
initially rely on the allegations of
the underlying complaint to determine
whether it must provide its insured
with a defense, it may not rely on that
determination, without investigating
the facts, once the insured has
come forward and made some factual
showing that the suit is actually one for
damages resulting from events which
do fall into policy terms.”

We find the Minnesota court's formulation of the insurer's
duty to investigate sound and in accord with the standard
applied by the trial court in this case. We now turn to the
summary judgment proceedings to determine whether the
insured came forward with a sufficient factual showing.

[3]  USF & G filed its declaratory judgment action in
November 1986, after Advance had tendered the defense

of the Homeowners action to USF & G in October, 1986.
The filing of a declaratory judgment action is an appropriate
method to determine an insurer's duties when the insurer has
reason to believe that the policy does not cover the insured for
events alleged. See, Kepner, 109 Ariz. at 331, 509 P.2d at 225.

USF & G's motion for summary judgment was filed some
ten months after the filing of the declaratory judgment
action, **1232  *481  and approximately 14 months after
the filing of the Homeowners' complaint. Prior to the
filing of the motion, USF & G served interrogatories on
Advance, requesting that Advance disclose all facts in
support of its allegation that USF & G was obligated
to provide Advance with a defense in the Homeowners'
action. Advance's response referred to the complaint itself,
erroneously contending that the complaint alleged that the
Homeowners Association suffered property damages caused
by leaking roofs. The response to the interrogatories was
neither signed nor verified by Advance.

[4]  After the filing of USF & G's motion for summary
judgment, Advance did not come forward with any competent
evidence that the Homeowners Association's complaint

sought property damages. 1  In its response, Advance relied
upon its unsigned, unverified and erroneous answer to the
interrogatory discussed above, and also on its attorney's
affidavit. That affidavit contained a hearsay statement to the
effect that the attorney had been told by counsel for the
Homeowners Association that the Homeowners Association
was seeking recovery of property damages sustained by
various homeowners as a consequence of leaks in roofs
allegedly repaired or replaced by Advance.

1 USF & G moved for summary judgment against
both Advance and the Homeowners Association. The
Association filed a late response which included an
affidavit of its attorney indicating that the Association
had paid $500 to settle claims for water damages
resulting from work performed by Advance. The trial
judge apparently did not consider the Association's late
response. Advance neither referred to nor relied on
the Association's response in the motion proceedings
in the trial court nor in its briefs filed in this appeal.
The Homeowners Association did not appeal from the
granting of USF & G's motion for summary judgment
against it, and it is not a party to this appeal.

Faced with this record, the trial court ruled that Advance
had not presented a factual record demonstrating that the
Homeowners Association was seeking property damages
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in its breach of contract claim against Advance Roofing.
We agree. A party may not resist a motion for summary
judgment by general statements or allegations of its counsel,
Matter of the Estate of Kerr, 137 Ariz. 25, 667 P.2d 1351
(App.1983), nor are affidavits based on hearsay sufficient,
Jabczenski v. Southern Pacific Memorial Hospitals, Inc.,
119 Ariz. 15, 579 P.2d 53 (App.1978); Madsen v. Western
American Mortgage Company, 143 Ariz. 614, 694 P.2d 1228
(App.1985). Here, USF & G properly proceeded to determine
its obligations by filing a declaratory judgment action when
faced with its insured's request for a defense. Although the
Homeowners Association's action had been pending for over
14 months, and USF & G's declaratory judgment action had
been pending for approximately 10 months, Advance did
not come forward and appropriately demonstrate that the
Homeowners Association was seeking damages within the
coverage of USF & G's policy.

“OCCURRENCE”

USF & G also contends, and the trial court found, that there
was no allegation or showing that the damages sought by the
Homeowners Association resulted from an “occurrence” as
defined in the policy. Because Advance's arguments on this
issue appear to overlap its arguments concerning property
damages, we now proceed to discuss that issue.

The policy defines “occurrence” as follows:

“Occurrence means an accident,
including continuous or repeated
exposure to conditions, which results
in bodily injury or property damage
neither expected nor intended from the
standpoint of the Insured.” (Emphasis
in original.)

Advance urges that faulty workmanship is itself an occurrence
within the policy definition, and that therefore the complaint's
allegations are sufficient in that regard. Advance's argument
focuses on prior Arizona decisions construing standard
“business risk” exclusion clauses as requiring coverage
for faulty workmanship. See, Federal Insurance Co. v.
P.A.T. Homes, supra; Custom Roofing Co. v. Transamerica
Insurance Co., 120 Ariz. 196, 584 P.2d 1187 (App.1978).

However, the decisions **1233  *482  in those cases
addressed only the interpretation of the “business risk”
exclusions to coverage, and did not address the threshold
question of whether property damage was alleged which
would fall within the policy coverage in the absence of
the business risk exclusions. These are separate questions,
and even though the business risk exclusions are held
inapplicable, the alleged “faulty work” must nevertheless
amount to an occurrence resulting in property damages before
coverage can be found. This point is well demonstrated by the
decisions of the New Hampshire court, which, like Arizona,
has rejected USF & G's interpretation of the business risk
exclusion provisions. See, McAllister v. Peerless Insurance
Co., 124 N.H. 676, 474 A.2d 1033 (1984).

As previously noted, the complaint does not explicitly
allege property damage, but does allege faulty workmanship.
Advance does not address whether the damages resulting
from faulty workmanship may not necessarily be property
damages, but rather ignores this question in advancing its
faulty workmanship arguments. Advance argues that faulty
workmanship constitutes an “occurrence”, and therefore
is covered under the policy, citing Colard v. American
Family Mutual Insurance Co., 709 P.2d 11 (Colo.App.1985).
Colard holds that faulty workmanship creating exposure to
continuous unexpected conditions which result in property
damage is an occurrence within the meaning of a similarly
worded policy. The Colard decision furnishes no factual detail
regarding the facts constituting the faulty workmanship nor
the nature of resulting damages.

Advance also relies on Ohio Casualty Insurance Co. v.
Terrace Enterprises, Inc., 260 N.W.2d 450 (Minn.1978), in
support of its argument that faulty work in and of itself
constitutes an occurrence. However, Advance misconstrues
the holding and rationale of the court. In that case, the court
held that the settling of a building as a result of faulty
workmanship was the occurrence.

Nevertheless, we recognize that there are some authorities
that appear to conclude that the mere showing of faulty
work is sufficient to bring a claim for resulting damages (of
whatever nature) within policy coverage. See, e.g., Sterilite
Corporation v. Continental Casualty Company, 17 Mass.App.
316, 458 N.E.2d 338 (1984); Yakima Cement Products Co.
v. Great American Insurance Co., 22 Wash.App. 536, 590
P.2d 371 (1979), rev'd. on damages grounds, 93 Wash.2d
210, 608 P.2d 254. In our opinion these authorities disregard
the fundamental nature of a comprehensive general liability
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policy of the type involved in this litigation, and ignore
the policy requirement that an occurrence be an accident.
If the policy is construed as protecting a contractor against
mere faulty or defective workmanship, the insurer becomes
a guarantor of the insured's performance of the contract, and
the policy takes on the attributes of a performance bond. We
find these authorities unpersuasive.

[5]  In our opinion, the better reasoned authorities hold that
mere faulty workmanship, standing alone, cannot constitute
an occurrence as defined in the policy, nor would the cost
of repairing the defect constitute property damages. This
precise issue was addressed by the New Hampshire court
in McAllister. In discussing the insured's contention that
faulty work constituted an occurrence resulting in property
damages, the court noted:

“[The insured] did not claim that such
defects had caused damage to any
other property than the work product,
nor did he claim any damage to the
work product other than the defective
workmanship.” (Emphasis added.)

The court then emphasized that there was no policy coverage
for a claim merely to correct a defect in workmanship, citing
its prior decision in Hull v. Berkshire Mutual Insurance
Company, 121 N.H. 230, 427 A.2d 523 (1981), stating:

“[In Hull] we held that defective work,
standing alone, did not result from
an occurrence, and indeed was not
property damaged within the meaning
of the policy.”

**1234  *483  The New Hampshire court distinguished its
prior decision in Commercial Union Assurance Companies v.
Gollan, 118 N.H. 744, 394 A.2d 839 (1979), in which it had
held under similar circumstances that a policy's business risk
exclusions did not preclude coverage, noting that in Gollan
the parties had stipulated that the only issue was whether
the business risk exclusion negated coverage. Accordingly,
the court in Gollan was not concerned with whether in
the absence of such exclusions, there was an occurrence

and resulting property damage so as to initially bring the
claim within policy coverage. See also, St. Paul Fire &
Marine Insurance Company v. Coss, 80 Cal.App.3d 888, 145
Cal.Rptr. 836 (1978); Hamilton Die Cast, Inc. v. United States
Fidelity & Guaranty Co., 508 F.2d 417 (7th Cir.1975).

[6]  Advance's final argument is that even if there has
been no occurrence resulting in property damages, USF &
G's policy gives the insured the impression that it covers
faulty workmanship, and therefore it must be construed to
grant such coverage. Advance urges that “the reasonable
expectation is still that exclusion (a) preserves coverage for

faulty workmanship.” 2  Advance's rationale appears to be that
because the Arizona Supreme Court held in P.A.T. Homes that
exclusion (a) renders the business risk provisions of the policy
ambiguous, the same result applies when exclusion (a) is read
in conjunction with the definition of “occurrence” contained
in the policy. We reject that analysis.

2 The language of exclusion (a) relied on by Advance is
actually an exception to exclusion (a) of USF & G's
policy:
“This insurance does not apply:
(a) to liability assumed by the Insured under any contract
or agreement except an incidental contract; but this
exclusion does not apply to a warranty of fitness or
quality of the named insured's products or a warranty that
work performed by or on behalf of the named insured
will be done in a workmanlike manner.” (Emphasis
in original.) This exclusion is primarily pertinent to
Advance's arguments relating to the business risks
exclusions, which we have accepted for the purposes of
this opinion.

The policy exclusions, including exclusion (a), merely
subtract from coverage already granted. The excepting
language to exclusion (a) merely excepts certain
circumstances from the scope of exclusion (a). It does
not purport to refer to or modify in any way the policy's
definition of “occurrence”, granting coverage only in
situations involving an occurrence as so defined.

Advance relies on Commercial Union Assurance Co. v.
Gilford, 119 N.H. 788, 408 A.2d 405 (1979) in support of
its argument on this issue. Although we do not find the
court's analysis persuasive, we note that the issue involved in
Gilford was whether a “care, custody and control” exclusion
could be given effect in view of the Gilford court's holding
negating the business risk exclusions in the policy. The
decision does not involve the question of whether the policy's
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definition of “occurrence” is rendered ambiguous as it relates
to any “reasonable expectation of coverage” engendered by
exclusion (a). Directly in point, however, is a later decision of
that same court involving the same definition of occurrence
and the same exclusion (a) as in this case. In McAllister
v. Peerless Insurance Company, supra, the New Hampshire
court stated:

“The fortuity implied by reference
to accident or exposure is not what
is commonly meant by a failure
of workmanship [referring to the
exception to exclusion (a) ]. Hull
v. Berkshire Mutual Insurance Co.,
121 N.H. 230, 427 A.2d 523 (1981);
Tinker, Comprehensive General
Liability Insurance—Perspective and
Overview, 25 Fed'n.Couns.Q. 217, 231
(1975). The master therefore rightfully
concluded that the declarations in
the underlying action allege no
occurrence. Despite proper deference
then to the reasonable expectations of
the policyholder, Town of Epping v. St.
Paul Fire & Marine Ins., 122 N.H.
248, 252, 444 A.2d 496 (1982), we are

unable to find in the quoted language
a reasonable basis to expect coverage
for defective workmanship.” 474 A.2d
at 1036. (Emphasis added.)

As previously noted in this opinion, the McAllister court
then proceeded to hold **1235  *484  that defective work,
standing alone, does not result from an occurrence, and is not
“property damage” within the coverage of the policy.

For the reasons stated in this opinion, the judgment in favor
of USF & G is affirmed. USF & G is awarded its attorney
fees incurred in the defense of this appeal in an amount to
be determined pursuant to Rule 21, Arizona Rules of Civil
Appellate Procedure.

GERBER and SHELLEY, JJ., concur.

NOTE: The Honorable Levi Ray Haire, a retired judge of a
court of record, was authorized to participate in this matter by
the Chief Justice of the Arizona Supreme Court, pursuant to
Ariz. Const. art. VI, § 20.

All Citations

163 Ariz. 476, 788 P.2d 1227
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KeyCite Yellow Flag - Negative Treatment
 Declined to Extend by McBride v. Acuity, 6th Cir.(Ky.), January 7, 2013

448 F.3d 693
United States Court of Appeals,

Fourth Circuit.

James H. FRENCH, assignee of the claims of
Jeffco Development Corporation; Kathleen
B. French, assignee of the claims of Jeffco

Development Corporation, Plaintiffs–Appellants,
v.

ASSURANCE COMPANY OF
AMERICA; United States Fire Insurance

Company, Defendants–Appellees,
and

The Aetna Casualty and Surety Company,
now known as Travelers Casualty
and Surety Company, Defendant.

National Association of Home Builders,
Amicus Supporting Appellants.

No. 05–1356.
|

Argued: March 14, 2006.
|

Decided: April 27, 2006.

Synopsis
Background: Homeowners, as assignees of general
contractor's claims against its commercial general liability
(CGL) insurers arising out of damage to home caused by
subcontractor's defective cladding of home's exterior with
synthetic stucco system, sued insurers in state court, asserting
claims for, inter alia, declaratory judgment, breach of
contractual duty to indemnify, and breach of implied covenant
of good faith and fair dealing. After insurers removed
action, the United States District Court for the Eastern
District of Virginia, James C. Cacheris, Senior District
Judge, granted insurers' motion for summary judgment.
Homeowners appealed.

Holdings: The Court of Appeals, Hamilton, Senior Circuit
Judge, held that:

[1] under Maryland law, subcontractor's defective application
of synthetic stucco system to exterior of home was not

“accident,” and thus was not “occurrence,” under CGL
policies;

[2] under Maryland law, standard 1986 CGL
policy form provides general contractor with liability
coverage for property damage to contractor's otherwise
nondefective work-product caused by subcontractor's
defective workmanship; and

[3] moisture intrusion resulting from defective exterior was
“accident,” and thus “occurrence,” under policies' initial grant
of coverage, and coverage was not defeated by exclusion for
damage expected or intended by insured.

Affirmed in part, vacated in part, and remanded.

West Headnotes (14)

[1] Insurance
Accident, occurrence or event

217 Insurance
217XVII Coverage––Liability Insurance
217XVII(A) In General
217k2273 Risks and Losses
217k2275 Accident, occurrence or event
Under Maryland law, an act of negligence
constitutes an “accident” under a liability
insurance policy when the resulting damage
takes place without the insured's actual foresight
or expectation.

2 Cases that cite this headnote

[2] Federal Courts
Failure to mention or inadequacy of

treatment of error in appellate briefs

Federal Courts
Lack or inadequacy of citations to record

170B Federal Courts
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170BXVII(K) Scope and Extent of Review
170BXVII(K)5 Waiver of Error in Appellate
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170BXVII Courts of Appeals
170BXVII(K) Scope and Extent of Review
170BXVII(K)5 Waiver of Error in Appellate
Court
170Bk3734 Lack or inadequacy of citations to
record

(Formerly 170Bk915)
Failure to comply, with respect to a particular
claim, with the specific dictates of federal rule of
appellate procedure requiring argument section
of appellant's opening brief to contain appellant's
contentions and reasons for them, with citations
to authorities and parts of the record upon which
appellant relies, triggers abandonment of that
claim on appeal. F.R.A.P.Rule 28(a)(9)(A), 28
U.S.C.A.

[3] Federal Courts
Failure to mention or inadequacy of

treatment of error in appellate briefs

Federal Courts
Lack or inadequacy of citations to record

170B Federal Courts
170BXVII Courts of Appeals
170BXVII(K) Scope and Extent of Review
170BXVII(K)5 Waiver of Error in Appellate
Court
170Bk3733 Failure to mention or inadequacy of
treatment of error in appellate briefs

(Formerly 170Bk915)
170B Federal Courts
170BXVII Courts of Appeals
170BXVII(K) Scope and Extent of Review
170BXVII(K)5 Waiver of Error in Appellate
Court
170Bk3734 Lack or inadequacy of citations to
record

(Formerly 170Bk915)
Appellants abandoned claim alleging breach of
implied covenant of good faith and fair dealing
when they mentioned claim in procedural history
portion of opening brief on appeal and then
never mentioned it again in opening brief, and
thus failed to comply with rule requiring that
argument section of appellant's opening brief
contain appellant's contentions and reasons for
them, with citations to authorities and parts of the
record upon which appellant relies. F.R.A.P.Rule
28(a)(9)(A), 28 U.S.C.A.

[4] Insurance
Application of rules of contract construction

217 Insurance
217XIII Contracts and Policies
217XIII(G) Rules of Construction
217k1806 Application of rules of contract
construction
Under Maryland law, insurance policy is
interpreted in the same manner as any other
contract.

12 Cases that cite this headnote

[5] Insurance
Favoring Insureds or Beneficiaries; 

 Disfavoring Insurers
217 Insurance
217XIII Contracts and Policies
217XIII(G) Rules of Construction
217k1830 Favoring Insureds or Beneficiaries; 
 Disfavoring Insurers
217k1831 In general
Maryland courts do not follow the rule that
an insurance policy must be strictly construed
against the insurer.

[6] Contracts
Intention of Parties

95 Contracts
95II Construction and Operation
95II(A) General Rules of Construction
95k147 Intention of Parties
95k147(1) In general
Principal rule in the interpretation of contracts,
under Maryland law, is to effect the intentions of
the parties.

8 Cases that cite this headnote

[7] Contracts
Presumptions and burden of proof

95 Contracts
95II Construction and Operation
95II(A) General Rules of Construction
95k175 Evidence to Aid Construction
95k175(1) Presumptions and burden of proof
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Under Maryland law, when a contract's wording
is clear, the court will presume that the parties
intended what they expressed, even if the
expression differs from the parties' intentions at
the time they created the contract.

[8] Contracts
Construction as a whole

95 Contracts
95II Construction and Operation
95II(A) General Rules of Construction
95k143.5 Construction as a whole
Under Maryland law, if it is reasonably possible,
effect must be given to every clause and phrase
of a contract, so as not to omit an important part
of the agreement.

[9] Insurance
Accident, occurrence or event

217 Insurance
217XVII Coverage––Liability Insurance
217XVII(A) In General
217k2273 Risks and Losses
217k2275 Accident, occurrence or event
Under Maryland law, subcontractor's defective
application of synthetic stucco system to exterior
of home was not an “accident,” and thus
not an “occurrence,” under general contractor's
commercial general liability (CGL) policies,
inasmuch as obligation to repair exterior itself
was not unexpected or unforeseen under terms
of construction contract, such that repair costs
represented economic losses not triggering duty
to indemnify under policies.

12 Cases that cite this headnote

[10] Insurance
Intentional Acts or Injuries;  Crimes and

Abuse
217 Insurance
217XVII Coverage––Liability Insurance
217XVII(A) In General
217k2273 Risks and Losses
217k2278 Common Exclusions
217k2278(2) Intentional Acts or Injuries;  Crimes
and Abuse

217k2278(3) In general
General contractor's obligation to provide
homeowners with defect-free exterior was
known to contractor at the time it entered
into contract to construct home, and therefore
exclusion in contractor's commercial general
liability (CGL) policies for “property damage
expected or intended from the standpoint of
the insured” applied to defeat coverage for
synthetic stucco exterior defectively installed by
subcontractor.

10 Cases that cite this headnote

[11] Insurance
Products and completed operations hazards

217 Insurance
217XVII Coverage––Liability Insurance
217XVII(B) Coverage for Particular Liabilities
217k2296 Products and completed operations
hazards
Under Maryland law, standard 1986 commercial
general liability (CGL) policy form published by
national insurance policy drafting organization
provides general contractor with liability
coverage for cost to remedy unexpected and
unintended property damage to contractor's
otherwise nondefective work-product caused
by subcontractor's defective workmanship,
assuming no other policy exclusion applies.

30 Cases that cite this headnote

[12] Insurance
Accident, occurrence or event

217 Insurance
217XVII Coverage––Liability Insurance
217XVII(A) In General
217k2273 Risks and Losses
217k2275 Accident, occurrence or event
Under Maryland law, moisture intrusion into
nondefective structure and walls of home as a
result of subcontractor's defective installation of
synthetic stucco system on home's exterior was
“accident,” and thus “occurrence,” under initial
grant of coverage under general contractor's
commercial general liability (CGL) policies, and
coverage was not defeated by express exclusion
for damage that was expected or intended from
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standpoint of insured, given absence of evidence
that general contractor subjectively expected or
intended that nondefective structure and walls
would suffer damage from moisture intrusion.
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[13] Insurance
Products and completed operations hazards

217 Insurance
217XVII Coverage––Liability Insurance
217XVII(B) Coverage for Particular Liabilities
217k2296 Products and completed operations
hazards
Under Maryland law, standard 1986 commercial
general liability (CGL) policy form published by
national insurance policy drafting organization
does not provide liability coverage to general
contractor to correct defective workmanship
performed by subcontractor.
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[14] Federal Courts
In general;  necessity

170B Federal Courts
170BXVII Courts of Appeals
170BXVII(D) Presentation and Reservation in
Lower Court of Grounds of Review
170BXVII(D)1 In General
170Bk3391 In general;  necessity

(Formerly 170Bk611)
General rule is that a federal appellate court does
not consider an issue not passed upon below.
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Attorneys and Law Firms

*695  ARGUED: David Hilton Wise, Waters & Wise,
P.L.L.C., Fairfax, Virginia, for *696  Appellants. Thomas
Sykes Schaufelberger, Wright, Robinson, Osthimer & Tatum,
Washington, D.C., for Appellees. ON BRIEF: Paul V.
Waters, Waters & Wise, P.L.L.C., Fairfax, Virginia, for
Appellants. Edward E. Nicholas, Wright, Robinson, Osthimer
& Tatum, Washington, D.C., for Appellee United States Fire
Insurance Company; Robert Edward Worst, Kalbaugh, Pfund
& Messersmith, Fairfax, Virginia, for Appellee Assurance

Company of America. David S. Jaffe, National Association
of Home Builders, Washington, D.C., for Amicus Supporting
Appellants.

Before WILKINSON and MICHAEL, Circuit Judges, and
HAMILTON, Senior Circuit Judge.

Affirmed in part, vacated in part, and remanded by published
opinion. Senior Judge HAMILTON wrote the opinion, in
which Judge WILKINSON and Judge MICHAEL joined.

OPINION

HAMILTON, Senior Circuit Judge:

This appeal presents two separate, but related, insurance
coverage questions in the construction context: (1) Whether,
under Maryland law, a standard 1986 commercial general
liability policy form published by the Insurance Services
Office, Incorporated (ISO) provides liability coverage to
a general contractor to correct defective workmanship
performed by a subcontractor; and (2) Whether, under
Maryland law, the same policy form provides liability
coverage for the costs to remedy unexpected and unintended
property damage to the contractor's otherwise nondefective
work-product caused by the subcontractor's defective
workmanship. We answer the first question in the negative
and the second question in the affirmative. Accordingly, we
affirm in part and vacate in part the judgment below in favor
of the insurance company defendants and remand for further
proceedings.

I.

The following relevant facts are undisputed. In 1993, James
and Kathleen French (the Frenches) contracted with Jeffco
Development Corporation (Jeffco) for the construction of a
single-family home in Fairfax County, Virginia. Pursuant to
the construction contract, and via a subcontractor, the exterior
of the home was clad with a synthetic stucco system known
as Exterior Insulating Finishing System (EIFS). Following
the completion of construction, building officials issued a
Certificate of Occupancy for the Frenches' home in December
1994. Nearly five years later, in late 1999, the Frenches
discovered extensive moisture and water damage to the
otherwise nondefective structure and walls of their home
resulting from the defective cladding of the exterior of their
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home with EIFS. The Frenches have since spent in excess of
$500,000 to correct the defects in the EIFS exterior of their
home and to remedy the resulting damage to the otherwise
nondefective structure and walls of their home.

On November 29, 1999, the Frenches filed suit (the
Underlying Suit) against Jeffco in Virginia state court alleging
multiple claims, including breach of contract, and seeking
damages to cover the costs to correct the construction defects
with respect to the EIFS exterior of their home and to remedy
the resulting damage to the otherwise nondefective structure
and walls of their home.

For certain time periods (some overlapping) during the entire
time period relevant to the Underlying Suit, Jeffco had
commercial general liability coverage through four different
commercial general liability insurance carriers: Assurance
Company of America (Assurance), United *697  States
Fire Insurance Company (U.S.Fire), Ohio Casualty Insurance
Company (Ohio Casualty), and Aetna Casualty and Surety
Company n/k/a Travelers Casualty and Surety Company
(Travelers). All parties agree that for purposes of resolving the
issues presented in the present appeal, the commercial general
liability policies issued to Jeffco by appellees Assurance
and U.S. Fire consisted of the 1986 version of the standard

commercial general liability policy form drafted by the ISO 1

and widely used in the insurance industry. See Hartford Fire
Ins. Co. v. California, 509 U.S. 764, 772, 113 S.Ct. 2891,
125 L.Ed.2d 612 (1993) (“ISO develops standard policy
forms and files or lodges them with each State's insurance
regulators; most CGL insurance written in the United States
is written on these forms.”). From henceforth, we will refer to
these policies as the 1986 ISO CGL Policies. Of relevance in
the present appeal, the 1986 ISO CGL Policies provided:

1 The ISO is “a national insurance policy drafting
organization.” State Auto Prop. and Cas. Ins. Co. v.
Travelers Indem. Co. of Am., 343 F.3d 249, 255 n. 9 (4th
Cir.2003).

SECTION I—COVERAGES

COVERAGE A. BODILY INJURY AND
PROPERTY DAMAGE LIABILITY

1. Insuring Agreement

a. We will pay those sums that the insured becomes
legally obligated to pay as damages because of ...
“property damage” to which this insurance applies.

We will have the right and duty to defend the
insured against any “suit” seeking those damages.
However, we will have no duty to defend the
insured against any “suit” seeking damages for ...
“property damage” to which this insurance does not
apply. We may, at our discretion, investigate any
“occurrence” and settle any claim or “suit” that may
result....

* * *

b. This insurance applies to ... “property damage” only
if:

(1) The ... “property damage” is caused by an
“occurrence”....

(J.A. 157). The 1986 ISO CGL Policies applied to
completed operations, as defined in said policies
under “Products-completed operations hazard.” (J.A.
168). This term is defined, in relevant part, as follows:

14. “Products-completed operations hazard”:

a. Includes all “bodily injury” and “property
damage” occurring away from premises you own
or rent and arising out of “your product” or “your
work” except:

(1) Products that are still in your physical
possession; or

(2) Work that has not yet been completed
or abandoned. However, “your work” will be
deemed completed at the earliest of the following
times:

(a) When all of the work called for in your
contract has been completed.

(b) When all of the work to be done at the job
site has been completed if your contract calls for
work at more than one job site.

(c) When that part of the work done at a job site
has been put to its intended use by any person
or organization other than another contractor or
subcontractor working on the same project.

Work that may need service, maintenance,
correction, repair or replacement, but which is
otherwise complete, will be treated as completed.

French v. Assurance of America, 448 F.3d 693 (2006)
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Id.
The 1986 ISO CGL Policies contained several exclusions that
limit the insurance *698  carriers' duty to provide coverage
to Jeffco. The following two of those exclusions are relevant
to the issues on appeal:

2. Exclusions
This insurance does not apply to:

a. Expected or Intended Injury

“... [P]roperty damage” expected or intended from the
standpoint of the insured.

* * *

(J.A. 157).

l. Damage to Your Work

“Property damage” to “your work” arising out of it or
any part of it and included in the “products-completed
operations hazard.”

This exclusion does not apply if the damaged work
or the work out of which the damage arises was
performed on your behalf by a subcontractor.

(J.A. 160).

[1]  The 1986 ISO CGL Policies define the term
“[o]ccurrence” as “an accident, including continuous or
repeated exposure to substantially the same general harmful
conditions.” (J.A. 168). While the 1986 ISO CGL Policies
do not define the term “accident,” controlling Maryland
case law provides that an act of negligence constitutes
an “accident” under a liability insurance policy when the
resulting damage takes place without the insured's actual
foresight or expectation. Sheets v. Brethren Mut. Ins. Co.,
342 Md. 634, 679 A.2d 540, 548 (1996) (adopting subjective
test from standpoint of the insured regarding whether act of
negligence constitutes an “accident” under liability insurance
policy); see also Cole v. State Farm Mut. Ins. Co., 359 Md.
298, 753 A.2d 533, 541 (2000). The test is a subjective
one, because, according to Maryland's highest court, “[i]f
we were to adopt an objective standard and hold that the
term ‘accident’ as used in liability insurance policies excludes
coverage for damage that should have been foreseen or
expected by the insured, such insurance policies would be
rendered all but meaningless.” Sheets, 679 A.2d at 549.

Also of relevance here, the 1986 ISO CGL Policies define
“[p]roperty damage” as “Physical injury to tangible property,
including all resulting loss of use of that property.” (J.A. 169).

Jeffco notified Assurance, U.S. Fire, Ohio Casualty, and
Travelers of the Underlying Suit and requested to be
defended. Assurance and U.S. Fire undertook to defend Jeffco
pursuant to a reservation of rights letter. Ohio Casualty also
undertook to defend Jeffco, but Travelers refused to provide
any defense. Assurance, U.S. Fire, and Ohio Casualty jointly
retained the law firm of Sinnott, Nuckols, and Logan to
represent Jeffco in the Underlying Suit.

On July 28, 2003, the date of trial in the Underlying
Suit, the only count remaining alleged breach of contract.
However, that same day, Jeffco and the Frenches reached a
settlement agreement (the Settlement Agreement). Although
Ohio Casualty consented to the Settlement Agreement,
Assurance and U.S. Fire did not.

Pursuant to the Settlement Agreement: (1) Jeffco agreed to
confess judgment to the Frenches for $450,000; (2) Jeffco and
Ohio Casualty would only be responsible to collectively pay
the Frenches $45,000 of the $450,000 confessed judgment;
(3) the judgment would be marked “paid and satisfied”
upon the Frenches' receipt of the $45,000, (J.A. 111); and
(4) Jeffco would assign the Frenches all rights, claims, and
interest it has or may have against Assurance and U.S. Fire
in connection with the allegations in the Underlying Suit.
Jeffco and Ohio Casualty fulfilled their obligations under the
Settlement Agreement and, by order entered September 2,
2003, the state court marked the $450,000 judgment *699
“fully paid and satisfied in accordance with the settlement
agreement.” (J.A. 122).

On April 1, 2004, the Frenches, as assignees of Jeffco's
rights, claims, and interest against Assurance and U.S. Fire
in connection with commercial general liability coverage for
the allegations in the Underlying Suit, filed the present civil
action in Virginia state court against Assurance and U.S. Fire
(from henceforth, collectively, Insurance Defendants). The
complaint alleged counts for declaratory judgment; breach
of contractual duty to indemnify; breach of contractual duty
to defend; breach of the implied covenant of good faith and
fair dealing; and unjust enrichment. Insurance Defendants
permissibly removed the case to federal court based upon
diversity jurisdiction. All parties agreed below and continue
to agree on appeal that Maryland substantive law controls the
coverage disputes presented in the present action.
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On January 21, 2005, the Frenches filed a motion for partial
summary judgment, and the Insurance Defendants filed a
motion for summary judgment. The Frenches subsequently
voluntarily dismissed their counts alleging breach of express
duty to defend and unjust enrichment. This left the counts
for declaratory judgment, breach of contractual duty to
indemnify, and breach of the implied covenant of good faith
and fair dealing. “The Frenches sought summary judgment
on the basis that there was no genuine issue of material
fact that the property damage to their home was caused by
an occurrence during [the Insurance Defendants' respective]
policy periods and that they were entitled to judgment as a
matter of law for $450,000 in direct damages.” (Frenches'
Opening Br. at 4).

The district court granted summary judgment in favor of the
Insurance Defendants and denied the Frenches' motion for
partial summary judgment. Relying on the Maryland Court of
Special Appeals' decision in Lerner Corp. v. Assurance Co.
of Am., 120 Md.App. 525, 707 A.2d 906 (1998), the district
court concluded that no coverage existed under the 1986 ISO
CGL Policies pursuant to the express exclusion of coverage
for property damage expected or intended from the standpoint
of the insured.

II.

[2]  [3]  On appeal, the Frenches seek reversal of the district
court's grant of summary judgment in favor of the Insurance
Defendants with respect to their claims for declaratory
judgment and breach of contract with respect to the express

duty to indemnify. 2  The Frenches base both claims upon
their assertion that the 1986 ISO CGL Policies provide
Jeffco liability coverage for the cost to correct their home's
defective EIFS exterior and to remedy the resulting moisture
damage to the home's otherwise nondefective structure and
walls. The Insurance Defendants urge affirmance based upon
the reasoning *700  of the district court. Alternatively, the
Insurance Defendants suggest affirmance on three separate
and independent grounds they asserted below, but which the

district court did not address. 3  See infra at 20–21.

2 Federal Rule of Appellate Procedure 28(a)(9)(A)
requires that the argument section of an appellant's
opening brief contain the “appellant's contentions and the
reasons for them, with citations to the authorities and
parts of the record on which the appellant relies....” Id.

“Failure to comply with the specific dictates of this rule
with respect to a particular claim triggers abandonment
of that claim on appeal.” Edwards v. City of Goldsboro,
178 F.3d 231, 241 n. 6 (4th Cir.1999).
Here, the Frenches did not comply with the specific
dictates of Federal Rule of Appellate Procedure 28(a)
(9)(A) with respect to their claim alleging breach of the
implied covenant of good faith and fair dealing, and
therefore, such claim is abandoned on appeal. While
the Frenches mention their claim alleging breach of the
implied covenant of good faith and fair dealing in the
procedural history portion of their opening brief, they
never refer to it again in their opening brief.

3 These alternative arguments appear at pages 24 through
30 of the Insurance Defendants' appellate brief filed in
response to the Frenches' opening appellate brief.

[4]  [5]  [6]  [7]  [8]  We review de novo the district
court's grant of summary judgment. Williams v. Staples, Inc.,
372 F.3d 662, 667 (4th Cir.2004). Summary judgment is
appropriate when there is no genuine issue of material fact
and the moving party is entitled to judgment as a matter
of law. Fed.R.Civ.P. 56(c); Edell & Assocs. v. Law Offices
of Peter G. Angelos, 264 F.3d 424, 436 (4th Cir.2001).
Thus, the overarching issue that we must decide de novo is
whether there is no genuine issue of material fact and the
Insurance Defendants are entitled to judgment as a matter of
law. To answer this question, we apply, as the parties agree,
Maryland's substantive law regarding the interpretation of an
insurance policy, which law provides in general as follows:

[a]n insurance policy is interpreted in
the same manner as any other contract.
Maryland courts do not follow the
rule that an insurance policy must be
strictly construed against the insurer.
The principal rule in the interpretation
of contracts is to effect the intentions of
the parties. When a contract's wording
is clear, the court will presume that the
parties intended what they expressed,
even if the expression differs from
the parties' intentions at the time they
created the contract. If reasonably
possible, effect must be given to every
clause and phrase of a contract, so as
not to omit an important part of the
agreement.
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Nationwide Ins. Co. v. Rhodes, 127 Md.App. 231, 732 A.2d
388, 390–91 (1999) (internal quotation marks and citations
omitted).

A.

We will first address the reasoning of the district court.
The district court relied heavily upon the Maryland
Court of Special Appeals' opinion in Lerner Corp. v.
Assurance Co. of Am., 120 Md.App. 525, 707 A.2d 906
(Md.Ct.Spec.App.1998), in ruling in favor of the Insurance
Defendants. The Insurance Defendants also argue that
Lerner is dispositive in their favor. Accordingly, a thorough
discussion of Lerner is in order. However, before we
undertake such a discussion, we deem it helpful to provide
some background information regarding relevant provisions
of the 1986 ISO CGL Policies.

Prior to 1986, the ISO had not significantly revised its
standard commercial general liability form since 1973. Ernest
Martin, Jr., Daniel T. Mabery, Erika L. Blomquist & Jeffrey
S. Lowenstein, Insurance Coverage for the New Breed of
Internet–Related Trademark Infringement Claims, 54 SMU
L.Rev.1973, 1987–88 (2001) (“ISO frequently makes minor
revisions to its CGL form, but rarely undertakes a major,
substantive overhaul.... The standard ISO form in existence
before the 1986 revision was promulgated in 1973....”).

“ ‘In the 1973 version of the [ISO's CGL policy form], the
work performed exclusion precluded coverage for “property
damage to work performed by or on behalf of the named
insured arising out of the work or any portion thereof, or
out of materials, parts or equipment furnished in connection

therewith.” ’ ” 4  Kvaerner Metals Division *701  of
Kvaerner U.S., Inc. v. Commercial Union Ins. Co., 825 A.2d
641, 656 (Pa.Super.Ct.2003) (some internal quotation marks
omitted) (internal citations omitted) (quoting Collett v. Ins.
Co. of the West, 64 Cal.App.4th 338, 341, 75 Cal.Rptr.2d 165
(Cal.Ct.App.1998)); see also 21 Eric Mills Holmes, Holmes'
Appleman on Insurance 2d, § 132.9 at 152 (Matthew Bender,
Inc.2002). The “on behalf of” language was interpreted to
mean that no coverage existed for damage to a subcontractor's
work, or for damage to the insured's own work for damage
resulting from a subcontractor's work. Kvaerner Metals,
825 A.2d at 656; Maryland Casualty Co. v. Reeder, 221
Cal.App.3d 961, 972, 270 Cal.Rptr. 719 (Cal.Ct.App.1990);
Steven Plitt, Daniel Maldonado & Joshua D. Rogers, Couch

on Insurance 3d § 129:18 (1995); Holmes' Appleman on
Insurance 2d, § 132.9 at 153.

4 In the 1973 version, this was exclusion (o). F. Malcolm
Cunningham, Jr. & Amy L. Fischer, Insurance Coverage
in Construction–The Unanswered Question, 33 Tort &
Ins. L.J. 1063, 1092 n. 152 (1998).

“Many contractors were unhappy with this state of affairs,
since more and more projects were being completed with the
help of subcontractors.” American Family Mut. Ins. Co. v.
American Girl, Inc., 268 Wis.2d 16, 673 N.W.2d 65, 82–83
(2004). See also Couch on Insurance 3d § 129:18 (“Due to
the increasing use of subcontractors on construction projects,
many general contractors were not satisfied with the lack of
coverage provided under [the 1973 ISO CGL] commercial
general liability policies where the general contractor was not
directly responsible for the defective work.”). In response to
this unhappiness, beginning in 1976, an insured under the
1973 ISO CGL policy form could pay a higher premium to
obtain a broad form property damage endorsement (the BFPD
Endorsement) which effectively eliminated the “on behalf of”
language and excluded coverage only for property damage to
work performed by the named insured. Kvaerner Metals, 825
A.2d at 656; Reeder, 221 Cal.App.3d at 972, 270 Cal.Rptr.
719; Couch on Insurance 3d § 129:18; Holmes' Appleman on
Insurance 2d, § 132.9 at 153. Thus, liability coverage was
extended to the insured's completed work when the damage
arose out of work performed by a subcontractor. Kvaerner
Metals, 825 A.2d at 656; Reeder, 221 Cal.App.3d at 972,
270 Cal.Rptr. 719; Couch on Insurance 3d § 129:18; Holmes'
Appleman on Insurance 2d, § 132.9 at 153.

In 1986, as part of a major revision, the subcontractor
exception aspect of the BFPD Endorsement was added
directly to the body of the ISO's CGL policy in the form
of an express exception to the “Your Work” exclusion.
Limbach Co. LLC v. Zurich Am. Ins. Co., 396 F.3d 358 (4th
Cir.2005); American Family Mut. Ins. Co., 673 N.W.2d at 83.
Thus, under the 1986 ISO CGL Policies, the “Your Work”
exclusion, i.e., exclusion (l ), specifically states that it “does
not apply if the damaged work or the work out of which the
damage arises was performed on [the insured contractor's]
behalf by a subcontractor.” (J.A. 160) (emphasis added).

One other distinction between the 1973 ISO CGL policy and
the 1986 ISO CGL Policies is the definition of “[o]ccurrence.”
Rather than containing a separate exclusion from coverage for
property damages “expected or intended from the standpoint
of the Insured,” as does the 1986 version of the ISO CGL
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policy, i.e., exclusion (a), the 1973 version includes the same
language within its definition of occurrence. “ ‘Occurrence’
is defined by the 1973 [ISO CGL] policy as ‘an accident,
including continuous or repeated exposure to conditions,
which results in bodily injury or property damage neither
expected or intended from the standpoint of the Insured.’ ”
Lerner, 707 A.2d at 909.

With this background in mind, we now turn to a thorough
discussion of Lerner. In Lerner, the Maryland Court of Special
*702  Appeals addressed the issue, in the construction

context, of what damages are “expected” from the standpoint
of the insured under the terms of a 1973 ISO CGL policy
and a 1986 ISO CGL policy. In Lerner, the plaintiffs
were a developer and the firm that provided the developer
with construction management services in regard to the
construction of an office building in Rockville, Maryland.
Id. at 907. A third party acted as the general contractor
and all construction work on the building was performed by
subcontractors. Id.

The plaintiffs sold the building to the United States. Id. at
907–08. The contract of sale provided that acceptance of
the work performed under the contract was deemed to be
final except as to latent defects. Id. Following the actual sale
of the building, the General Services Administration (GSA)
discovered latent defects in the building's marble and stone
exterior facade. Id. at 908. There was no damage to other parts
of the building resulting from such defects.

The plaintiffs undertook to repair the defective facade and
then sued their commercial general liability insurers for
indemnity. Id. at 908. The defendant general liability carriers
defended on the ground that the policies did not provide
coverage for the plaintiffs' economic losses arising out of
breach of contract and, in addition, that any alleged damages
were specifically excluded under the provisions of the policy.
Id. at 907.

The trial court granted summary judgment in favor of the
defendant insurance carriers on the ground that the damages
alleged by the plaintiffs arose out of a breach of contract and
therefore, were not covered. Id. The plaintiffs appealed. Id.

On appeal, Maryland's Court of Special Appeals affirmed,
holding that the plaintiffs' liability to correct the building's
defective facade did not result from “the happening of an
‘accident’ ” but resulted “simply from its failure to satisfy
its obligation under their contract,” and therefore, did not

constitute an “occurrence” under any of the CGL policies at
issue. Id. at 911. The court reasoned that “[i]f the damages
suffered relate to the satisfaction of the contractual bargain,
it follows that they are not unforeseen. In other words, and
in the context of this case, it should not be unexpected and
unforeseen that, if the Building delivered does not meet
the contract requirements of the sale, the purchaser will
be entitled to correction of the defect.” Id. at 912. The
Lerner court went on to opine in dicta, however, that “if the
defect causes unrelated and unexpected ... property damage to
something other than the defective object itself, the resulting
damages, subject to the terms of the applicable policy, may be
covered. For example, if a collapse of the veneer had injured a
user of the facility or damaged property other than the veneer
itself, these may well be covered.” Id.

In the case before us, the district court held that coverage
to correct the defective EIFS exterior of the Frenches' home
and to remedy the resulting damage to the nondefective
structure and walls of such home was excluded pursuant
to the express exclusion in the 1986 ISO CGL Policies for
property damage that was expected from the standpoint of the

insured. 5  Relying on Lerner Corp. v. Assurance Co. of Am.,
120 Md.App. 525, 707 A.2d 906 (1998), the district court held
that “the property damage to the residence was ‘expected’
from the standpoint of Jeffco,” and therefore, no coverage
existed for the Frenches' breach of contract claim. (J.A. 211).

5 There is no contention that the property damage at issue
was intended by anyone.

*703  In our view, the district court is partly right and partly
wrong. Under the 1986 ISO CGL Policies, the Insurance
Defendants agreed to defend and, if necessary, indemnify
Jeffco for “property damage” caused by an “occurrence,”
unless such “property damage” was otherwise excluded by
the terms of the policies. An “[o]ccurrence” is defined
by the 1986 ISO CGL Policies as “an accident, including
continuous or repeated exposure to substantially the same
general harmful conditions.” (J.A. 168). “Property damage”
is defined as “Physical injury to tangible property, including
all resulting loss of use of that property.” (J.A. 169). Thus, our
initial inquiry is whether the property damage to the Frenches'
home falls within the initial grant of coverage in the 1986 ISO
CGL Policies.

For analytical purposes, we deem it necessary to divide the
property damage to the Frenches' home into two categories.
The first category is the defective EIFS exterior. The second
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category is the damage to the nondefective structure and
walls of the Frenches' home directly resulting from moisture
intrusion through the defective EIFS exterior.

[9]  [10]  With respect to the first category, Lerner
unequivocally answers the question. We hold that just as
the defective application of the building's stone facade in
Lerner did not constitute an “accident,” and, therefore, not
an “occurrence” under the materially similar CGL policies
at issue in Lerner, so does the defective application of
the EIFS exterior to the Frenches' home not constitute an
“accident,” and therefore, not an “occurrence” under the 1986

ISO CGL Policies. 6  Lerner, 707 A.2d at 912–13. As the
Lerner court reasoned: “[T]he obligation to repair the facade
itself is not unexpected or unforeseen under the terms of the
sales contract. Therefore, the repair or replacement damages
represent economic loss and consequently would not trigger
a duty to indemnify under a CGL policy.” Id. at 911–12.

6 Similarly, as the district court held in the case before us,
Jeffco's contractual obligation to provide the Frenches
with a defect-free EIFS exterior was known to Jeffco
at the time that it entered into the contract to construct
the Frenches' home, and therefore, the exclusion for
“ ‘property damage’ expected or intended from the
standpoint of the insured,” (J.A. 157), operates to defeat
coverage.

However, despite the position of the district court and the
Insurance Defendants, Lerner does not answer the question
with respect to the second category of damage claimed by
the Frenches—i.e., damage to the nondefective structure and
walls of the Frenches' home caused by moisture intrusion
through the defectively installed EIFS exterior. Unlike the
undisputed factual situation in the case before us, factually,
Lerner did not involve property damage to otherwise
nondefective parts of the building. This is a significant
distinction, and one which brings into play the subcontractor
exception to the “Your Work” exclusion in the 1986 ISO CGL
Policies.

[11]  Thus, the question only referenced by Lerner in
dicta, and not answered by any other controlling Maryland
authority, is whether, under Maryland law, the 1986 ISO CGL
Policies provide a general contractor liability coverage for the
cost to remedy property damage to the contractor's otherwise
nondefective work-product caused by a subcontractor's
defective workmanship? The Supreme Court of Wisconsin's
thoughtful opinion in American Family Mutual Insurance
Company v. American Girl, Inc., 268 Wis.2d 16, 673 N.W.2d

65 (2004) and dicta in Lerner conclusively persuade us that
the answer to this question is yes.

*704  In American Family, the Supreme Court of Wisconsin
considered a materially analogous set of facts. The court
found coverage under the 1986 version of the ISO CGL
policy to indemnify a general contractor for the costs to
remedy property damage to a warehouse (i.e., the sinking of
the building's foundation and buckling and cracking of the
building's structure necessitating the building being declared
unsafe and torn down) caused by faulty site-preparation
advice by a soil engineering subcontractor. Id. 69–71. With
respect to the initial grant of coverage, the court held that
the property damage to the warehouse was the result of
an accident, i.e., the settling of the soil, and therefore, an
“occurrence” within the meaning of the 1986 ISO CGL policy
form. Id. at 78.

Moreover, in American Family, the liability carrier, like
the Insurance Defendants here, asserted, inter alia, that the
“expected or intended” exclusion, i.e., exclusion (a), applied
to defeat coverage in full. Id. at 79. Specifically, the liability
carrier argued that given poor soil conditions at the site and the
insured general contractor's recognition that special measures
were required to prepare the soil to carry the weight of the
warehouse, the insured general contractor expected that some
settlement would occur, and thus, the exclusion applied. Id.
The court held the exclusion was not triggered because the
liability carrier was not arguing that property damage was
expected or intended by the general contractor, but only that
some degree of settlement must have been expected under the
circumstances. Id.

Additionally, the insurance carrier in American Family also
argued that coverage to remedy the property damage caused
by the faulty site-preparation advice by one of the insured
general contractor's subcontractors was defeated by the “Your
Work” exclusion, i.e., exclusion (l ). After recounting the
history of the ISO's inclusion of the subcontractor exception
to the “Your Work” exclusion in the 1986 ISO CGL policy
form, the Supreme Court of Wisconsin reiterated that the 1986
revision restored otherwise excluded coverage for damage
caused to construction projects by subcontractor negligence.
Id. at 83. The court also admonished against applying case law
involving the 1973 ISO CGL policy form to cases involving
the 1986 ISO CGL policy form. Id.

[12]  With respect to the costs to remedy the property
damage to the structure and walls of the Frenches' home,
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the case before us appears to be on all fours with American
Family. Here, there is no evidence that Jeffco subjectively
expected or intended that the nondefective structure and
walls of the Frenches' home would suffer damage from
moisture intrusion. Indeed, there does not appear even to be
an allegation that Jeffco either expected or intended that its
subcontractor (Coronado Stucco & Stone) would defectively
install the EIFS exterior on the Frenches' home. Accordingly,
as was the case of the sinking soil in American Family, the
moisture intrusion into the nondefective structure and walls
of the Frenches' home was an accident, and therefore, an
“occurrence” under the initial grant of coverage of the 1986
ISO CGL Policies, which coverage is not defeated by the
express exclusion for coverage of damage which is expected
or intended from the standpoint of the insured.

Critically, we emphasize that the record contains no evidence,
and there appears to be no allegation, that upon completion
of the Frenches' home, and the issuance of the Certificate
of Occupancy for the home in December 1994, any defect
existed with respect to the structure and walls of the Frenches'
home. The nondefective structure and walls were damaged
over a period of nearly five years when the defective
*705  EIFS exterior allowed harmful moisture and water

penetration. Thus, to the extent the Frenches, standing in the
shoes of Jeffco, seek coverage for the costs to remedy the
property damage to the otherwise nondefective structure and
walls of their home, our holding in favor of such coverage
does not act as a source of warranty for contractually provided
workmanship. As delivered per the construction contract, the
structure and walls of the Frenches' home were defect-free.

At oral argument, counsel for Insurance Defendants candidly
and correctly acknowledged that had a portion of the defective
EIFS exterior on the Frenches' home fallen outwardly onto an
automobile or inwardly onto a painting hanging on an interior
wall or on furniture in the home, the 1986 ISO CGL Policies
would have provided Jeffco liability coverage for damages to
the automobile, the painting, and the furniture. In this same
vein, it is illogical to contend that had the defective EIFS
exterior on the Frenches' home failed and caused damage to
the flooring inside the home or to the structural members of
the house, neither of which was defective at completion of
construction and certification for occupancy, coverage would
not have been provided under the 1986 ISO CGL Policies.
This aspect of coverage is inherently different from coverage
to correct the defective EIFS exterior on the Frenches' home.
As we have already held, coverage to correct the defective
EIFS exterior is not provided under the 1986 ISO CGL

Policies, as opposed to damage to other nondefective parts
of the home, i.e., the interior and structural members of the
home, which were not damaged or defective upon completion
of construction, certification for occupancy and delivery of
the home, but may have sustained damage as the result of the
failure of the EIFS exterior.

Maryland's Court of Special Appeals makes the same point
in dicta in Lerner. There, the court distinguished between
the cost to correct a defect in work performed under a
construction contract, for which no coverage under the 1986
ISO CGL policy form exists, and “property damage to
something other than the defective object itself....” Lerner,
707 A.2d at 912. “For example, if a collapse of the veneer
had injured a user of the facility or damaged property other
than the veneer itself, these may well be covered.” Id. That is
exactly the situation here. The defective EIFS exterior on the
Frenches' home allowed moisture intrusion into the structure
and walls of the Frenches' home, which constitutes damage
to property other than to the defective EIFS exterior itself.
This dicta in Lerner strongly suggests that, if faced with the
facts before us in the present appeal, Maryland's highest court
would find in favor of coverage for the costs to remedy the
property damage to the otherwise nondefective structure and
walls of the Frenches' home.

Finally and significantly, our holding today that, under
Maryland law, coverage exists under the 1986 ISO CGL
Policies for the costs to remedy the damage to the
nondefective structure and walls of the Frenches' home,
unlike that of the district court and the position of the
Insurance Defendants, gives effect to the subcontractor
exception to the “Your Work” exclusion in these policies.
As Maryland's highest court has continually reiterated: “It
is a recognized rule of construction that a contract must be
construed in its entirety and, if reasonably possible, effect
must be given to each clause or phrase so that a court does
not cast out or disregard a meaningful part of the writing.”
Bausch & Lomb, Inc. v. Utica Mutual Ins. Co., 330 Md. 758,
625 A.2d 1021, 1033 (1993). The very existence of the “Your
Work” exclusion and the history of subcontractor exception
to *706  that exclusion provide us solid confirmation that our
holding with respect to the nondefective structure and walls
of the Frenches' home is correct. As the Court of Appeals of
Kansas expressly quoted with approval:

“If the policy's exclusion for damage
to the insured's work contains a
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proviso stating that the exclusion
is inapplicable if the work was
performed on the insured's behalf
by a subcontractor, it would not be
justifiable to deny coverage to the
insured, based upon the absence of an
occurrence, for damages owed because
of property damage to the insured's
work caused by the subcontractor's
work. Reading the policy as a whole,
it is clear that the intent of the
policy was to cover the risk to
the insured created by the insured's
use of a subcontractor. Moreover, if
coverage were never available for
damage to the insured's work because
of a subcontractor's mistake, on the
theory that there was no occurrence
even under those circumstances, the
foregoing subcontractor proviso to the
exclusion for damage to the insured's
work would be meaningless, and
if possible, policies should not be
interpreted to render policy provisions
meaningless.”

Lee Builders, Inc. v. Farm Bureau Mut. Ins. Co., 33
Kan.App.2d 504, 104 P.3d 997, 1003 (2005) (quoting Windt,
Insurance Claims and Disputes § 11.3, Supp. p. 48 (4th
ed.2001)).

The 1986 ISO CGL Policies, like the ISO liability policies
before them, are structured such that express exclusions, like
the “Your Work” exclusion, limit an initial grant of coverage.
Then exceptions to exclusions, such as the subcontractor
exception to the “Your Work” exclusion, restore otherwise
excluded coverage. See, e.g., Lee Builders, Inc. v. Farm
Bureau Mut. Ins. Co., 33 Kan.App.2d 504, 104 P.3d 997,
1003 (2005) (concluding that damage caused to structure
of home as a result of continuous exposure to moisture
due to subcontractor's defective materials and work was
an occurrence triggering indemnity provisions of ISO CGL
policy containing subcontractor exception to “Your Work”
exclusion); American Family, 673 N.W.2d at 83–84 (“There
is coverage [to remedy damage to warehouse resulting
from subcontractor's faulty site-preparation advice] under the
insuring agreement's initial coverage grant. Coverage would
be excluded by the business risk exclusionary language,

except that the subcontractor exception to the business risk
exclusion applies, which operates to restore the otherwise
excluded coverage.”); O'Shaughnessy v. Smuckler Corp.,
543 N.W.2d 99 (Minn.Ct.App.1996) (recognizing that 1986
amendments to “Your Work” exclusion changed standard
CGL policy so as to provide coverage for property damage
to a contractor's work when that damage is caused by a
subcontractor's defective work), abrogated on other grounds
by Gordon v. Microsoft Corp., 645 N.W.2d 393 (Minn.2002).
In sum, our holding is consistent with the intent and structure
of the 1986 ISO CGL Policies and Maryland law.

[13]  To be clear, we will reiterate our holdings. We hold that,
under Maryland law, a standard 1986 commercial general
liability policy form published by the ISO does not provide
liability coverage to a general contractor to correct defective
workmanship performed by a subcontractor. We also hold
that, under Maryland law, the same policy form provides
liability coverage for the cost to remedy unexpected and
unintended property damage to the contractor's otherwise
nondefective work-product caused by the subcontractor's
defective workmanship. With respect to this last holding, we
assume arguendo that no other policy exclusion applies.

Based upon these holdings, we: (1) affirm the district
court's grant of summary *707  judgment in favor of the
Insurance Defendants with respect to the Frenches' claims
for declaratory judgment and breach of the express duty to
indemnify to the extent those claims seek coverage under the
1986 ISO CGL Policies to correct the defective EIFS exterior
on the Frenches' home; (2) vacate the district court's grant
of summary judgment in favor of the Insurance Defendants
with respect to the Frenches' claims for declaratory judgment
and breach of the express duty to indemnify to the extent
those claims seek coverage to remedy the damage to the
otherwise nondefective structure and walls of the Frenches'
home; and (3) remand for further proceedings consistent with
this opinion.

B.

[14]  Because the district court did not address the Insurance
Defendants' three alternative arguments and each appears to
involve at least one underlying factual dispute, we adhere to
the general rule that a federal appellate court does not consider
an issue not passed upon below. Singleton v. Wulff, 428 U.S.
106, 120, 96 S.Ct. 2868, 49 L.Ed.2d 826 (1976) (“It is the
general rule, of course, that a federal appellate court does not
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consider an issue not passed upon below.”). On remand, the
district court is free to consider the three alternative arguments
raised by the Insurance Defendants both below and in the
present appeal, which arguments the district court did not
previously pass upon.

If none of the Insurance Defendants' alternative arguments
defeat coverage to remedy the damage to the otherwise
nondefective structure and walls of the Frenches' home, the
district court should conduct proceedings to apportion any
damages due the Frenches between the costs to correct the
defective EIFS exterior and the costs to remedy the damage
to the otherwise nondefective structure and walls of the
Frenches' home. Following such apportionment, the district
court should enter an appropriate judgment in favor of the
Frenches with respect to their declaratory judgment claim
and their claim for breach of the duty to indemnify for an

amount equal to the amount apportioned for remedying the
damage to the otherwise nondefective structure and walls of
the Frenches' home.

III.

For the reasons stated, we affirm in part, vacate in part, and
remand for further proceedings consistent with this opinion.

AFFIRMED IN PART, VACATED IN PART, AND
REMANDED.

All Citations

448 F.3d 693

End of Document © 2020 Thomson Reuters. No claim to original U.S. Government Works.
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618 F.3d 1153
United States Court of Appeals,

Tenth Circuit.

EMPLOYERS MUTUAL CASUALTY
COMPANY, an Iowa corporation,

Plaintiff–Appellee/Cross–Appellant,
v.

BARTILE ROOFS, INC., a Utah corporation,
Defendant–Appellant/Cross–Appellee.

Nos. 08–8064, 08–8068.
|

Sept. 7, 2010.

Synopsis
Background: Insurer brought action against roofing
subcontractor, seeking declaratory judgment on duty to
defend or indemnify subcontractor as to underlying suit
involving hotel construction. The United States District Court
for the District of Wyoming, William F. Downes, J., granted
in part and denied in part insurer's motion for summary
judgment. Parties cross-appealed.

Holdings: The Court of Appeals, Holmes, Circuit Judge, held
that:

[1] court had specific personal jurisdiction over
subcontractor;

[2] venue of action was proper;

[3] district court did not err in denying transfer of venue;

[4] no material conflict existed between laws of Wyoming and
Utah governing dispute; and

[5] insurer had no right to recoup costs of defending
subcontractor.

Affirmed.
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170Bk2724(3) Purpose, intent, and foreseeability;
 purposeful availment

(Formerly 170Bk76.10)
170B Federal Courts
170BX Personal Jurisdiction
170BX(B) Actions by or Against Nonresidents;
 “Long-Arm” Jurisdiction
170Bk2722 Factors Considered in General
170Bk2726 Connection with Litigation
170Bk2726(3) Related contacts and activities; 
 specific jurisdiction

(Formerly 170Bk76.10)
For purposes of specific personal jurisdiction,
“purposeful availment” requires actions by
defendant which create substantial connection
with forum state.

34 Cases that cite this headnote

[3] Federal Courts
Insurers and insurance

170B Federal Courts
170BX Personal Jurisdiction
170BX(B) Actions by or Against Nonresidents;
 “Long-Arm” Jurisdiction
170Bk2737 Particular Contexts and Causes of
Action
170Bk2749 Insurers and insurance

(Formerly 170Bk76.30)
Roofing subcontractor purposefully availed
itself of privilege of conducting business in
Wyoming, for purposes of establishing court's
specific personal jurisdiction in action brought
by insurer seeking declaratory judgment on
duty to defend or indemnify subcontractor as
to underlying suit involving hotel construction;
subcontractor negotiated and entered into work
order for construction of hotel in Wyoming, and
subcontractor subsequently worked on project
for almost three years.

5 Cases that cite this headnote

[4] Federal Courts
Related contacts and activities;  specific

jurisdiction
170B Federal Courts
170BX Personal Jurisdiction
170BX(B) Actions by or Against Nonresidents;
 “Long-Arm” Jurisdiction

170Bk2722 Factors Considered in General
170Bk2726 Connection with Litigation
170Bk2726(3) Related contacts and activities; 
 specific jurisdiction

(Formerly 170Bk76.10)
In assessing specific personal jurisdiction, court
must determine whether nexus exists between
defendant's forum-related contacts and plaintiff's
cause of action.

57 Cases that cite this headnote

[5] Federal Courts
Insurers and insurance

170B Federal Courts
170BX Personal Jurisdiction
170BX(B) Actions by or Against Nonresidents;
 “Long-Arm” Jurisdiction
170Bk2737 Particular Contexts and Causes of
Action
170Bk2749 Insurers and insurance

(Formerly 170Bk76.30)
Action brought by insurer against roofing
subcontractor, seeking declaratory judgment on
duty to defend or indemnify as to underlying suit
involving Wyoming hotel construction, arose
out of subcontractor's activities in Wyoming
forum, for purposes of establishing court's
specific personal jurisdiction in action, since
subcontractor's allegedly negligent work on hotel
was relevant to merits of action.

2 Cases that cite this headnote

[6] Constitutional Law
Personal jurisdiction in general

92 Constitutional Law
92XXVII Due Process
92XXVII(E) Civil Actions and Proceedings
92k3961 Jurisdiction and Venue
92k3963 Personal jurisdiction in general
To determine whether exercising personal
jurisdiction would offend traditional notions of
fair play and substantial justice, as required to
comport with due process, court must analyze
whether such exercise is reasonable in light
of circumstances surrounding case. U.S.C.A.
Const.Amend. 5.
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47 Cases that cite this headnote

[7] Constitutional Law
Non-residents in general

92 Constitutional Law
92XXVII Due Process
92XXVII(E) Civil Actions and Proceedings
92k3961 Jurisdiction and Venue
92k3964 Non-residents in general
In determining whether exercising personal
jurisdiction would offend traditional notions of
fair play and substantial justice, as required to
comport with due process, court weighs: (1)
burden on defendant; (2) forum state's interest
in resolving dispute; (3) plaintiff's interest in
receiving convenient and effective relief; (4)
interstate judicial system's interest in obtaining
most efficient resolution of controversies;
and (5) shared interest of several states in
furthering fundamental social policies. U.S.C.A.
Const.Amend. 5.

45 Cases that cite this headnote

[8] Constitutional Law
Non-residents in general

92 Constitutional Law
92XXVII Due Process
92XXVII(E) Civil Actions and Proceedings
92k3961 Jurisdiction and Venue
92k3964 Non-residents in general
In assessing reasonableness of personal
jurisdiction, as required to comport with due
process, court takes into account strength of
defendant's minimum contacts with forum state.
U.S.C.A. Const.Amend. 5.

77 Cases that cite this headnote

[9] Constitutional Law
Non-residents in general

92 Constitutional Law
92XXVII Due Process
92XXVII(E) Civil Actions and Proceedings
92k3961 Jurisdiction and Venue
92k3964 Non-residents in general
In determining whether forum state is most
efficient place to litigate dispute, as element of

due process analysis for personal jurisdiction,
court considers location of witnesses, where
wrong underlying lawsuit occurred, which
forum's substantive law governs case, and
whether jurisdiction is necessary to prevent
piecemeal litigation. U.S.C.A. Const.Amend. 5.

23 Cases that cite this headnote

[10] Federal Courts
Insurers and insurance

170B Federal Courts
170BXI Location of Forum;  Venue in General
170BXI(B) Grounds;  Factors Considered
170Bk2822 Factors Concerning Claim or Cause
of Action
170Bk2825 Particular Claims or Causes of Action
170Bk2825(13) Insurers and insurance

(Formerly 170Bk89)
Action brought by insurer against roofing
subcontractor, seeking declaratory judgment as
to duty to defend or indemnify, was brought in
Wyoming judicial district in which substantial
part of events or omissions giving rise to
claims occurred, as required for proper venue;
although action pertained to interpretation of
commercial general liability (CGL) policy, acts
and omissions that allegedly triggered coverage
occurred in part in Wyoming, stemming from
subcontractor's work on hotel. 28 U.S.C.A. §
1391(a)(2).

49 Cases that cite this headnote

[11] Federal Courts
Events or Omissions Giving Rise to Claim; 

 Where Claim Arose;  Transactional Venue
170B Federal Courts
170BXI Location of Forum;  Venue in General
170BXI(B) Grounds;  Factors Considered
170Bk2822 Factors Concerning Claim or Cause
of Action
170Bk2824 Events or Omissions Giving Rise to
Claim;  Where Claim Arose;  Transactional Venue
170Bk2824(1) In general

(Formerly 170Bk87.5)
Substantiality requirement for establishing
proper venue is satisfied upon showing of acts
and omissions within forum district that have
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close nexus to alleged claims. 28 U.S.C.A. §
1391(a)(2).

34 Cases that cite this headnote

[12] Federal Courts
Contracts;  insurance;  sales

170B Federal Courts
170BXII Change or Transfer of Venue
170BXII(A) In General;  Venue Laid in Proper
Forum
170Bk2907 Particular Determinations
170Bk2911 Contracts;  insurance;  sales

(Formerly 170Bk109)
District court did not abuse its discretion in
denying transfer of venue as to action brought
by insurer against roofing subcontractor, seeking
declaratory judgment on duty to defend or
indemnify; insurer had chosen forum, there were
no issues regarding accessibility of witnesses,
sources of proof and costs of making necessary
proof, and docket in chosen forum was less
congested than that in transferee forum. 28
U.S.C.A. § 1404(a).

90 Cases that cite this headnote

[13] Federal Courts
In general;  convenience, fairness, and

interest of justice
170B Federal Courts
170BXII Change or Transfer of Venue
170BXII(A) In General;  Venue Laid in Proper
Forum
170Bk2904 Factors Considered
170Bk2905 In general;  convenience, fairness,
and interest of justice

(Formerly 170Bk101)
To demonstrate inconvenience of forum as
to potential witnesses, movant for transfer of
venue must: (1) identify witnesses and their
locations; (2) indicate quality or materiality of
their testimony; and (3) show that any such
witnesses were unwilling to come to trial, that
deposition testimony would be unsatisfactory,
or that use of compulsory process would be
necessary. 28 U.S.C.A. § 1404(a).

108 Cases that cite this headnote

[14] Federal Courts
Grounds;  Factors Considered

170B Federal Courts
170BXI Location of Forum;  Venue in General
170BXI(B) Grounds;  Factors Considered
170Bk2811 In general

(Formerly 170Bk73)
In diversity action, courts prefer action to be
adjudicated by court sitting in state that provides
governing substantive law.

30 Cases that cite this headnote

[15] Federal Courts
Local actions

170B Federal Courts
170BXI Location of Forum;  Venue in General
170BXI(B) Grounds;  Factors Considered
170Bk2826 Actions Concerning Property
170Bk2829 Local actions

(Formerly 170Bk93)
When merits of action are unique to particular
locale, courts favor adjudication by court sitting
in that locale.

25 Cases that cite this headnote

[16] Action
What law governs

13 Action
13II Nature and Form
13k17 What law governs
Under Wyoming law, courts engage in choice-of-
law analysis only if laws of Wyoming actually
conflict with those of another state.

2 Cases that cite this headnote

[17] Action
What law governs

13 Action
13II Nature and Form
13k17 What law governs
Under Wyoming law, existence of conflict can
only be determined in context of specific law
applied to specific issue.

1 Cases that cite this headnote

Employers Mut. Cas. Co. v. Bartile Roofs, Inc., 618 F.3d 1153 (2010) 

200b

R
EC

EIV
ED

 by M
SC

 2/14/2020 12:29:43 PM

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=28USCAS1391&originatingDoc=Ica01a4c4bab011dfb5fdfcf739be147c&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_d86d0000be040
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=28USCAS1391&originatingDoc=Ica01a4c4bab011dfb5fdfcf739be147c&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_d86d0000be040
http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=Ica01a4c4bab011dfb5fdfcf739be147c&headnoteId=202293415501120140318024816&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/170B/View.html?docGuid=Ica01a4c4bab011dfb5fdfcf739be147c&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/170Bk2911/View.html?docGuid=Ica01a4c4bab011dfb5fdfcf739be147c&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/170B/View.html?docGuid=Ica01a4c4bab011dfb5fdfcf739be147c&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/170BXII/View.html?docGuid=Ica01a4c4bab011dfb5fdfcf739be147c&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/170BXII(A)/View.html?docGuid=Ica01a4c4bab011dfb5fdfcf739be147c&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/170Bk2907/View.html?docGuid=Ica01a4c4bab011dfb5fdfcf739be147c&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/170Bk2911/View.html?docGuid=Ica01a4c4bab011dfb5fdfcf739be147c&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=28USCAS1404&originatingDoc=Ica01a4c4bab011dfb5fdfcf739be147c&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_8b3b0000958a4
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=28USCAS1404&originatingDoc=Ica01a4c4bab011dfb5fdfcf739be147c&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_8b3b0000958a4
http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=Ica01a4c4bab011dfb5fdfcf739be147c&headnoteId=202293415501220140318024816&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/170B/View.html?docGuid=Ica01a4c4bab011dfb5fdfcf739be147c&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/170Bk2905/View.html?docGuid=Ica01a4c4bab011dfb5fdfcf739be147c&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/170Bk2905/View.html?docGuid=Ica01a4c4bab011dfb5fdfcf739be147c&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/170B/View.html?docGuid=Ica01a4c4bab011dfb5fdfcf739be147c&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/170BXII/View.html?docGuid=Ica01a4c4bab011dfb5fdfcf739be147c&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/170BXII(A)/View.html?docGuid=Ica01a4c4bab011dfb5fdfcf739be147c&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/170Bk2904/View.html?docGuid=Ica01a4c4bab011dfb5fdfcf739be147c&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/170Bk2905/View.html?docGuid=Ica01a4c4bab011dfb5fdfcf739be147c&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=28USCAS1404&originatingDoc=Ica01a4c4bab011dfb5fdfcf739be147c&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_8b3b0000958a4
http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=Ica01a4c4bab011dfb5fdfcf739be147c&headnoteId=202293415501320140318024816&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/170B/View.html?docGuid=Ica01a4c4bab011dfb5fdfcf739be147c&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/170BXI(B)/View.html?docGuid=Ica01a4c4bab011dfb5fdfcf739be147c&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/170B/View.html?docGuid=Ica01a4c4bab011dfb5fdfcf739be147c&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/170BXI/View.html?docGuid=Ica01a4c4bab011dfb5fdfcf739be147c&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/170BXI(B)/View.html?docGuid=Ica01a4c4bab011dfb5fdfcf739be147c&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/170Bk2811/View.html?docGuid=Ica01a4c4bab011dfb5fdfcf739be147c&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=Ica01a4c4bab011dfb5fdfcf739be147c&headnoteId=202293415501420140318024816&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/170B/View.html?docGuid=Ica01a4c4bab011dfb5fdfcf739be147c&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/170Bk2829/View.html?docGuid=Ica01a4c4bab011dfb5fdfcf739be147c&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/170B/View.html?docGuid=Ica01a4c4bab011dfb5fdfcf739be147c&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/170BXI/View.html?docGuid=Ica01a4c4bab011dfb5fdfcf739be147c&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/170BXI(B)/View.html?docGuid=Ica01a4c4bab011dfb5fdfcf739be147c&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/170Bk2826/View.html?docGuid=Ica01a4c4bab011dfb5fdfcf739be147c&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/170Bk2829/View.html?docGuid=Ica01a4c4bab011dfb5fdfcf739be147c&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=Ica01a4c4bab011dfb5fdfcf739be147c&headnoteId=202293415501520140318024816&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/13/View.html?docGuid=Ica01a4c4bab011dfb5fdfcf739be147c&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/13k17/View.html?docGuid=Ica01a4c4bab011dfb5fdfcf739be147c&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/13/View.html?docGuid=Ica01a4c4bab011dfb5fdfcf739be147c&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/13II/View.html?docGuid=Ica01a4c4bab011dfb5fdfcf739be147c&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/13k17/View.html?docGuid=Ica01a4c4bab011dfb5fdfcf739be147c&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=Ica01a4c4bab011dfb5fdfcf739be147c&headnoteId=202293415501620140318024816&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/13/View.html?docGuid=Ica01a4c4bab011dfb5fdfcf739be147c&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/13k17/View.html?docGuid=Ica01a4c4bab011dfb5fdfcf739be147c&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/13/View.html?docGuid=Ica01a4c4bab011dfb5fdfcf739be147c&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/13II/View.html?docGuid=Ica01a4c4bab011dfb5fdfcf739be147c&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/13k17/View.html?docGuid=Ica01a4c4bab011dfb5fdfcf739be147c&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=Ica01a4c4bab011dfb5fdfcf739be147c&headnoteId=202293415501720140318024816&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.UserEnteredCitation)


Employers Mut. Cas. Co. v. Bartile Roofs, Inc., 618 F.3d 1153 (2010)

 © 2020 Thomson Reuters. No claim to original U.S. Government Works. 5

[18] Action
What law governs

13 Action
13II Nature and Form
13k17 What law governs
Under Wyoming law, when there is no conflict
of law, court applies law of forum.

16 Cases that cite this headnote

[19] Insurance
Pleadings

217 Insurance
217XXIII Duty to Defend
217k2912 Determination of Duty
217k2914 Pleadings
Under Wyoming and Utah law, courts determine
scope of insurer's duty to defend by comparing
language of insurance policy with allegations of
complaint.

6 Cases that cite this headnote

[20] Insurance
In general;  standard

217 Insurance
217XXIII Duty to Defend
217k2912 Determination of Duty
217k2913 In general;  standard
Under Wyoming and Utah law, insurer is
obligated to afford defense as long as alleged
claim rationally falls within policy coverage.

1 Cases that cite this headnote

[21] Insurance
Matters beyond pleadings

217 Insurance
217XXIII Duty to Defend
217k2912 Determination of Duty
217k2915 Matters beyond pleadings
Under Utah law, extrinsic evidence is not
admissible if parties make duty to defend
dependent on allegations against insured.

3 Cases that cite this headnote

[22] Insurance

Matters beyond pleadings
217 Insurance
217XXIII Duty to Defend
217k2912 Determination of Duty
217k2915 Matters beyond pleadings
Under Utah law, extrinsic evidence is admissible
if parties make duty to defend dependent on
whether there is actually covered claim or suit.

2 Cases that cite this headnote

[23] Insurance
Liability Insurance

217 Insurance
217III What Law Governs
217III(A) Choice of Law
217k1086 Choice of Law Rules
217k1091 Particular Applications of Rules
217k1091(3) Liability Insurance
217k1091(4) In general
No material conflict existed between laws of
Wyoming and Utah governing admissibility
of extrinsic evidence in determining scope of
insurer's duty to defend, for purposes of insurer's
action against roofing subcontractor, seeking
declaratory judgment as to duty to defend or
indemnify; laws of both jurisdictions prohibited
consideration of extrinsic evidence with respect
to duty to defend under commercial general
liability (CGL) policies.

6 Cases that cite this headnote

[24] Insurance
Liability Insurance

217 Insurance
217III What Law Governs
217III(A) Choice of Law
217k1086 Choice of Law Rules
217k1091 Particular Applications of Rules
217k1091(3) Liability Insurance
217k1091(4) In general
No material conflict existed between laws of
Wyoming and Utah governing definition of
“accident” with respect to commercial general
liability (CGL) policies; although Wyoming law
focused on unexpectedness of event while Utah
law focused on unexpectedness of result or
injury, such distinction did not impact coverage
issue in instant case.
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3 Cases that cite this headnote

[25] Insurance
Accident, occurrence or event

217 Insurance
217XVII Coverage––Liability Insurance
217XVII(A) In General
217k2273 Risks and Losses
217k2275 Accident, occurrence or event
Under Wyoming law, “accident” for insurance
purposes contemplates unforeseen event that is
neither intended nor expected.

1 Cases that cite this headnote

[26] Insurance
Accident, occurrence or event

217 Insurance
217XVII Coverage––Liability Insurance
217XVII(A) In General
217k2273 Risks and Losses
217k2275 Accident, occurrence or event
Under Wyoming and Utah law, natural results
of insured's negligent and unworkmanlike
construction do not constitute “occurrence”
triggering coverage under commercial general
liability (CGL) policy.

6 Cases that cite this headnote

[27] Insurance
Insurer's options in general

Insurance
Nonwaiver agreements and reservation of

rights

Insurance
Defense costs

217 Insurance
217XXIII Duty to Defend
217k2925 Fulfillment of Duty and Conduct of
Defense
217k2927 Insurer's options in general
217 Insurance
217XXVI Estoppel and Waiver of Insurer's
Defenses
217k3120 Nonwaiver agreements and reservation
of rights
217 Insurance

217XXX Recovery of Payments by Insurer
217k3501 Reimbursement of Payments
217k3506 Liability Insurance
217k3506(2) Defense costs
Under Wyoming law, courts disfavor insurer's
attempts to defend insureds while retaining right
to deny coverage and recoup defense costs at
later date.

1 Cases that cite this headnote

[28] Insurance
Assent of parties

217 Insurance
217XIII Contracts and Policies
217XIII(J) Modification of Policies
217k1872 Assent of parties
Under Wyoming law, insurer is not permitted to
unilaterally modify and change policy coverage.

1 Cases that cite this headnote

[29] Insurance
Nonwaiver agreements and reservation of

rights

Insurance
Defense costs

217 Insurance
217XXVI Estoppel and Waiver of Insurer's
Defenses
217k3120 Nonwaiver agreements and reservation
of rights
217 Insurance
217XXX Recovery of Payments by Insurer
217k3501 Reimbursement of Payments
217k3506 Liability Insurance
217k3506(2) Defense costs
Under Wyoming law, reservation of rights letter
does not create contract allowing insurer to
recoup defense costs from its insureds.

2 Cases that cite this headnote

[30] Insurance
Insurer's options in general

Insurance
Defense costs

217 Insurance
217XXIII Duty to Defend
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217k2925 Fulfillment of Duty and Conduct of
Defense
217k2927 Insurer's options in general
217 Insurance
217XXX Recovery of Payments by Insurer
217k3501 Reimbursement of Payments
217k3506 Liability Insurance
217k3506(2) Defense costs
Under Wyoming law, if insurance carrier
believes that no coverage exists, it should deny
its insured defense at beginning instead of
defending and later attempting to recoup from its
insured costs of defending underlying action.

[31] Insurance
Nonwaiver agreements and reservation of

rights

Insurance
Defense costs

217 Insurance
217XXVI Estoppel and Waiver of Insurer's
Defenses
217k3120 Nonwaiver agreements and reservation
of rights
217 Insurance
217XXX Recovery of Payments by Insurer
217k3501 Reimbursement of Payments
217k3506 Liability Insurance
217k3506(2) Defense costs
Insurer lacked right to recoup costs of defending
roofing subcontractor under Wyoming law;
commercial general liability (CGL) policies at
issue contained no provisions reserving insurer's
recoupment rights, and subsequent reservation
of rights letter was unilateral attempt either to
modify existing policies or to create new contract
authorizing recoupment.

2 Cases that cite this headnote

Attorneys and Law Firms

*1156  Jack W. Reed, Peterson Reed Warlaumont &
Stout, Salt Lake City, UT, for Defendant–Appellant/Cross–
Appellee.

Robert C. Evans, Evans & Co., Durango, CO, for Plaintiff–
Appellee/Cross–Appellant.

Before MURPHY and HOLMES, Circuit Judges, and

POLLAK, District Judge. *

* The Honorable Louis H. Pollak, United States District
Judge for the Eastern District of Pennsylvania, sitting by
designation.

Opinion

HOLMES, Circuit Judge.

This appeal arises out of an insurance dispute involving the
construction of a luxury hotel in the vicinity of Jackson
Hole, Wyoming. Employers Mutual Casualty Co. (“EMC”)
brought a diversity action in federal district court, pursuant
to 28 U.S.C. §§ 1332 and 2201, requesting a declaratory
judgment as to its duty to defend or indemnify Bartile Roofs,
Inc. (“Bartile”), against claims pending in California state
court. EMC also sought to recoup the costs it had incurred in
defending Bartile in the underlying state-court action. *1157
After denying Bartile's motion to dismiss and motion to
transfer venue, the district court granted in part, and denied
in part, EMC's motion for summary judgment. Specifically,
the district court concluded that EMC owed no duty to defend
Bartile, but it refused to allow EMC to recoup its defense
costs.

On appeal, Bartile challenges the district court's order denying
its motion to dismiss and motion to transfer venue, as well
as the choice-of-law determination in the summary judgment
order. EMC cross-appeals the order denying its motion for
summary judgment with respect to the recoupment of defense
costs. We exercise jurisdiction under 28 U.S.C. § 1291 and
affirm the district court's orders.

BACKGROUND

EMC is an insurance company organized under the laws of
Iowa and has its principal place of business in Des Moines,
Iowa. Bartile is organized under the laws of Utah and has
its principal place of business in Centerville, Utah. Between
2001 and 2003, EMC issued three commercial general
liability (“CGL”) insurance policies to Bartile, providing
coverage in the aggregate from November 1, 2001, to
November 1, 2004. Although Bartile renewed the CGL policy
each year, the policies provided liability insurance via a
standard coverage form and contained the same language in

all relevant terms, conditions, and definitions. 1  These CGL
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policies were negotiated in Utah, underwritten in Colorado,
and executed in Utah.

1 The CGL policies applied to “property damage” that
“is caused by an ‘occurrence,’ ” that “t[ook] place
in the ‘coverage territory,’ ” and that “occur[red]
during the policy period.” Aplt.App. at 727, 740, 785,
850. Under the CGL policies, an “occurrence” is “an
accident, including continuous or repeated exposure to
substantially the same general harmful conditions.” Id.
at 738, 798, 863. The CGL policies also contained the
following “duty-to-defend” clause:

We will pay those sums that the insured becomes
legally obligated to pay as damages because of ...
‘property damage’ to which this insurance applies. We
will have the right and duty to defend the insured
against any ‘suit’ seeking those damages. However,
we will have no duty to defend the insured against
any ‘suit’ seeking damages for ... ‘property damage’
to which this insurance does not apply.

Id. at 727, 740, 785, 850. A “suit” is “a civil proceeding
in which damages because of ... ‘property damage’ ... to
which this insurance applies are alleged.” Id. at 739, 799,
864.

In mid–2001, FS Jackson Hole Development Company,
LLC (the “Owner”), hired Jacobsen Construction Company
(“Jacobsen”) to construct the Four Seasons Resort Jackson
Hole in Teton Village, Wyoming. As the general contractor,
Jacobsen subcontracted the roofing work for this luxury hotel
to Bartile. Bartile began work on the construction project in
November 2002 and substantially completed its activities in
February 2004. Bartile finished all of its work on the hotel in
October 2005.

On March 11, 2004, Jacobsen filed a civil action against the
Owner in California state court. The Owner countered with a
cross-complaint against Jacobsen, alleging various defects in
the construction. On October 4, 2004, Jacobsen filed a cross-

complaint against Bartile and other subcontractors. 2  The
project architect also filed a cross-complaint against Bartile
on April 27, 2006, which was amended on July *1158  24,

2007, alleging essentially the same claims as Jacobsen. 3

2 In a Third Amended Cross–Complaint, filed on
September 22, 2006, Jacobsen alleged claims against
Bartile and other subcontractors for (1) implied and
equitable indemnity; (2) contribution; (3) breach of
contract; (4) express indemnity; (5) breach of contract
(failure to defend); (6) breach of implied warranties;
(7) breach of express warranties; (8) declaratory relief

regarding the duty to defend; and (9) declaratory relief
regarding the duty to indemnify.

3 On August 21, 2007, St. Paul Fire & Marine Insurance
Co., Jacobsen's surety, filed a separate complaint against
Bartile. Nothing in the record indicates that Bartile
demanded or received a defense against the surety's
claims.

On November 22, 2004, Bartile requested defense and
indemnification against these claims, pursuant to the relevant
CGL policies. On October 25, 2005, EMC agreed to provide
a defense. However, EMC reserved its right to investigate the
claims further and “to deny coverage for part or all of the
claimed damage.” Aplt.App. at 691; accord id. at 692; Aplee.
Opening Br. at 4. On August 17, 2007, EMC issued a second
letter to Bartile in which it announced that the claims “[we]re
not covered by [the] policy.” Aplt.App. at 1272. Although
EMC stated that it would “continue to defend Bartile in this
litigation,” EMC reserved the right “to enforce any rights it
may have to recoup defense costs from Bartile should it be
determined that EMC had no duty to defend Bartile in this
litigation.” Id.

On August 20, 2007, EMC filed a declaratory judgment
action in the U.S. District Court for the District of Wyoming.
EMC argued that it was not obligated to defend or indemnify
Bartile for the claims and damages asserted in the underlying
state-court action. EMC also sought to recoup the costs it
had incurred in defending Bartile against those claims. On
December 21, 2007, EMC moved for summary judgment. On
the same day, Bartile moved to dismiss the federal claims for
lack of personal jurisdiction and improper venue and, in the
alternative, asked the district court to transfer the action to the
U.S. District Court for the District of Utah.

On March 4, 2008, the district court denied the motion to
dismiss and the motion to transfer venue. On August 6, 2008,
the district court granted the motion for summary judgment in
part and denied it in part. Although the district court held that
the underlying state-court action did not trigger EMC's duty
to defend Bartile, it denied EMC's request for recoupment of
the defense costs.

Bartile now appeals the district court's orders denying its
motion to dismiss and motion to transfer venue. Bartile
also challenges the district court's grant of partial summary
judgment in favor of EMC. EMC cross-appeals the order
denying its motion for summary judgment on the recoupment
of defense costs.

Employers Mut. Cas. Co. v. Bartile Roofs, Inc., 618 F.3d 1153 (2010) 

204b

R
EC

EIV
ED

 by M
SC

 2/14/2020 12:29:43 PM



Employers Mut. Cas. Co. v. Bartile Roofs, Inc., 618 F.3d 1153 (2010)

 © 2020 Thomson Reuters. No claim to original U.S. Government Works. 9

DISCUSSION

On appeal, Bartile contends that the district court (1) erred in
exercising personal jurisdiction in this declaratory-judgment
action; (2) erred in denying Bartile's motion to dismiss
this action for improper venue; (3) abused its discretion in
declining to transfer venue to the District of Utah; and (4)
erred in applying Wyoming law to the analysis of EMC's

duty to defend. 4  On cross-appeal, EMC contests the *1159
denial of its request to recoup the costs of defending Bartile
in the underlying state-court action.

4 Bartile also requested leave to supplement the record
on appeal with the “Fourth Amended Cross–Complaint
of Jacobsen Construction Company, Inc. Against Bartile
Roofs, Inc.,” which was filed in the underlying state-
court action. In general, Federal Rule of Appellate
Procedure 10 limits the record to materials before the
district court. Fed. R.App. P. 10(a); see United States v.
Kennedy, 225 F.3d 1187, 1191 (10th Cir.2000). Although
Rule 10(e) authorizes the supplementation of the record
when (1) a dispute exists regarding “whether the record
truly discloses what occurred in the district court”; or
(2) “anything material ... is omitted from or misstated
in the record by error or accident,” Fed. R.App. P. 10(e)
(1)–(2), this rule “ ‘does not grant a license to build a
new record.’ ” Rio Grande Silvery Minnow v. Bureau of
Reclamation, 601 F.3d 1096, 1110 n. 11 (10th Cir.2010)
(quoting Shooting Star Ranch, LLC v. United States, 230
F.3d 1176, 1177 n. 2 (10th Cir.2000)). In this action, Rule
10(e) does not permit the supplementation of the record
because the Fourth Amended Cross–Complaint was not
before the district court and was not omitted from the
record by error or accident.
We also decline to exercise our “inherent equitable
authority” to supplement the record on appeal to include
the Fourth Amended Cross–Complaint. See Kennedy,
225 F.3d at 1191 (internal quotation marks omitted).
Although we have relied on this inherent authority
in certain circumstances, see, e.g., United States v.
Balderama–Iribe, 490 F.3d 1199, 1202 n. 4 (10th
Cir.2007) (exercising inherent authority to add a letter
from the prosecutor that corrected his misstatement at
the pretrial hearing and noting that the defendant had not
objected in the district court), the exercise of this inherent
authority is a “rare exception to Rule 10(e).” Kennedy,
225 F.3d at 1192.
In this action, Bartile relies on cases in which an
appellate court permitted the supplementation of the
record to correct misrepresentations by the prevailing

party, to demonstrate the mootness of the controversy,
or to raise an issue for the first time on appeal. See
Morganroth & Morganroth v. DeLorean, 213 F.3d 1301,
1309 (10th Cir.2000) (mootness); Dakota Indus., Inc. v.
Dakota Sportswear, Inc., 988 F.2d 61, 63 (8th Cir.1993)
(misrepresentation); United States v. Aulet, 618 F.2d
182, 185–87 (2d Cir.1980) (new issue). Unlike those
cases, however, Bartile never alleges misrepresentation
or mootness and does not raise an issue for the first
time on appeal. Bartile also fails to satisfy any of the
factors recognized by other courts. See 16A Charles A.
Wright, Arthur R. Miller, Edward H. Cooper & Catherine
T. Struve, Federal Practice and Procedure § 3956.4, at
677–80 (4th ed.2008) (compiling a list of reasons for
granting permission to supplement the record on appeal);
20 James Wm. Moore et al., Moore's Federal Practice §
310.10[5] (3d ed.2010) (same).

I. PERSONAL JURISDICTION
“We review de novo the district court's decision to exercise
personal jurisdiction over [Bartile].” Pro Axess, Inc. v. Orlux
Distribution, Inc., 428 F.3d 1270, 1276 (10th Cir.2005).
“Where a district court considers a pre-trial motion to
dismiss for lack of personal jurisdiction without conducting
an evidentiary hearing, the plaintiff need only make a prima
facie showing of personal jurisdiction to defeat the motion.”
AST Sports Sci., Inc. v. CLF Distribution Ltd., 514 F.3d
1054, 1056–57 (10th Cir.2008). The plaintiff may carry this
burden “by demonstrating, via affidavit or other written
materials, facts that if true would support jurisdiction over the
defendant.” TH Agric. & Nutrition, LLC v. Ace European Grp.
Ltd., 488 F.3d 1282, 1286 (10th Cir.2007) (internal quotation
marks omitted). “All factual disputes are resolved in favor
of the plaintiff[ ] when determining the sufficiency of this
showing.” Rusakiewicz v. Lowe, 556 F.3d 1095, 1100 (10th
Cir.2009). “[T]o defeat a prima facie showing of jurisdiction,
the defendant must demonstrate that the presence of some
other considerations would render jurisdiction unreasonable.”
TH Agric. & Nutrition, 488 F.3d at 1286 (internal quotation
marks omitted).

“To obtain personal jurisdiction over a nonresident defendant
in a diversity action, a plaintiff must show that jurisdiction
is legitimate under the laws of the forum state and that the
exercise of jurisdiction does not offend the due process clause
of the Fourteenth Amendment.” Id. at 1286–87 (internal
quotation marks omitted). The Wyoming long-arm statute
authorizes jurisdiction to the full extent of the federal
constitution. Wyo. Stat. Ann. § 5–1–107(a). Thus, we need
not conduct a statutory analysis apart from the due process
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analysis. Kuenzle v. HTM Sport–Und Freizeitgerate AG, 102
F.3d 453, 455 (10th Cir.1996).

The due process analysis consists of two steps. First, we
consider “whether the defendant has such minimum contacts
with *1160  the forum state ‘that he should reasonably
anticipate being haled into court there.’ ” OMI Holdings,
Inc. v. Royal Ins. Co. of Can., 149 F.3d 1086, 1091
(10th Cir.1998) (quoting World–Wide Volkswagen Corp. v.
Woodson, 444 U.S. 286, 297, 100 S.Ct. 559, 62 L.Ed.2d 490
(1980)). This minimum-contacts standard may be satisfied
by showing general or specific jurisdiction. See id. Because
the parties agree that Bartile is not subject to “general”

personal jurisdiction, 5  we proceed to the issue of “specific”
personal jurisdiction. Pro Axess, 428 F.3d at 1276. Second, if
the defendant has minimum contacts within the forum state,
we determine “whether the exercise of personal jurisdiction
over the defendant offends ‘traditional notions of fair play
and substantial justice.’ ” OMI Holdings, 149 F.3d at 1091
(quoting Asahi Metal Indus. Co. v.Super. Ct. of Calif., 480
U.S. 102, 105, 107 S.Ct. 1026, 94 L.Ed.2d 92 (1987)
(plurality opinion)). This analysis is fact specific. TH Agric.
& Nutrition, 488 F.3d at 1287, 1292.

5 “[A] court may maintain general jurisdiction over
a nonresident defendant, based on the defendant's
continuous and systematic general business contacts with
the forum state.” Trujillo v. Williams, 465 F.3d 1210,
1218 n. 7 (10th Cir.2006) (internal quotation marks
omitted).

A. Minimum Contacts
[1]  Under the specific-jurisdiction requirement, a plaintiff

satisfies the minimum-contacts standard by showing that (1)
the defendant has “purposefully availed itself of the privilege
of conducting activities or consummating a transaction in
the forum state,” Dudnikov v. Chalk & Vermilion Fine Arts,
Inc., 514 F.3d 1063, 1071 (10th Cir.2008) (emphasis omitted)
(internal quotation marks omitted); and (2) “ ‘the litigation
results from alleged injuries that arise out of or relate to those
activities,’ ” TH Agric. & Nutrition, 488 F.3d at 1287 (quoting
Burger King Corp. v. Rudzewicz, 471 U.S. 462, 472, 105 S.Ct.
2174, 85 L.Ed.2d 528 (1985)).

1. Purposeful Availment

[2]  “Purposeful availment requires actions by the Defendant
which create a substantial connection with the forum state.”

OMI Holdings, 149 F.3d at 1092 (internal quotation marks
omitted). “[W]e must examine the quantity and quality of
Defendant's contacts with [the forum state]....” Id. (second
emphasis omitted). The purpose of this requirement is to
“ensure[ ] that a defendant will not be subject to the laws
of a jurisdiction solely as the result of random, fortuitous,
or attenuated contacts, or of the unilateral activity of another
party or a third person.” AST Sports Sci., 514 F.3d at 1058
(internal quotation marks omitted); accord Rusakiewicz, 556
F.3d at 1101.

[3]  In this action, Bartile purposefully availed itself of
the privilege of conducting business in Wyoming. Bartile
negotiated and entered into a subcontract work order with
Jacobsen to perform roofing work for the construction of a
luxury hotel in Jackson Hole, Wyoming. Bartile subsequently
worked on this construction project for almost three years.
Thus, these contacts were not “random, fortuitous, or
attenuated.” AST Sports Sci., 514 F.3d at 1058 (internal
quotation marks omitted).

2. Arise Out of or Relate to Forum Activities

[4]  We also must “determine whether a nexus exists
between the Defendant ['s] forum-related contacts and the
Plaintiff's cause of action.” TH Agric. & Nutrition, 488
F.3d at 1291 (brackets omitted) (internal quotation marks
omitted). When analyzing this issue, courts generally follow
one of three approaches: (1) proximate cause; (2) “but-

for” causation; or (3) substantial *1161  connection. 6  See
Dudnikov, 514 F.3d at 1078–80. Although we have rejected
the substantial-connection approach outright, id. at 1078, we
have not expressly “pick[ed] sides” (i.e., exclusively made
an election) between the proximate-cause and the but-for-

causation approaches, id. at 1079. 7  Proximate cause is the
most restrictive approach and requires courts to analyze
“whether any of the defendant's contacts with the forum are
relevant to the merits of the plaintiff's claim.” Id. at 1078
(internal quotation marks omitted); see O'Connor, 496 F.3d
at 318–19 (noting that the cause of action must arise out of
the defendant's in-forum conduct). “But-for” causation is less
restrictive and supports the exercise of personal jurisdiction
based on “any event in the causal chain leading to the
plaintiff's injury.” Dudnikov, 514 F.3d at 1078.

6 The “substantial connection” approach is the least
restrictive of the three approaches and merely requires
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“the tie between the defendant's contacts and the
plaintiff's claim [to be] close enough to make jurisdiction
fair and reasonable.” O'Connor v. Sandy Lane Hotel Co.,
496 F.3d 312, 318–20 (3d Cir.2007).

7 In contract actions, we have consistently applied the
more-restrictive proximate-cause approach. See, e.g., TH
Agric. & Nutrition, 488 F.3d at 1292 (“THAN's claims
arise out of the Insurer's contact with [the forum state]”);
Pro Axess, 428 F.3d at 1279 (“Pro Axess's breach of
contract claims arose from ... Sporoptic's contacts with
[the forum state].”); OMI Holdings, 149 F.3d at 1095
(“Plaintiff's claim clearly arose out of Defendants' forum-
related activity.”).

[5]  We also need not elect in this case between the
proximate-cause and but-for-causation approaches. Under
either, the declaratory judgment action “results from alleged
injuries that arise out of or relate to” Bartile's contacts with
Wyoming. The proximate-cause approach is satisfied because
Bartile's allegedly negligent work is relevant to the merits of
the declaratory judgment action. In the declaratory judgment
action, EMC seeks to avoid having to defend or indemnify
Bartile for injuries arising out of the allegedly negligent
work on the luxury hotel in Wyoming. The but-for causation
approach is satisfied because Bartile's allegedly negligent
work was an event in the causal chain leading to the request
for a declaratory judgment.

B. Traditional Notions of Fair Play and Substantial
Justice

[6]  If the defendant has minimum contacts with the
forum state, “we must still determine whether exercising
personal jurisdiction would offend traditional notions of fair
play and substantial justice.” AST Sports Sci., 514 F.3d at
1061 (internal quotation marks omitted). We must analyze
“whether a district court's exercise of personal jurisdiction ...
is reasonable in light of the circumstances surrounding the
case.” Id. (internal quotation marks omitted). The defendant
bears the burden of “present[ing] a compelling case that
the presence of some other considerations would render
jurisdiction unreasonable.” Dudnikov, 514 F.3d at 1080
(internal quotation marks omitted).

[7]  [8]  This reasonableness analysis requires the weighing
of five factors:

(1) the burden on the defendant,
(2) the forum state's interest in

resolving the dispute, (3) the plaintiff's
interest in receiving convenient and
effective relief, (4) the interstate
judicial system's interest in obtaining
the most efficient resolution of
controversies, and (5) the shared
interest of the several states in
furthering fundamental social policies.

Pro Axess, 428 F.3d at 1279–80 (internal quotation marks
omitted). “In assessing the reasonableness of jurisdiction,
we also take into account the strength of a defendant's
minimum contacts.” TH Agric. & *1162  Nutrition, 488 F.3d
at 1292. “[T]he reasonableness prong of the due process
inquiry evokes a sliding scale: the weaker the plaintiff's
showing on minimum contacts, the less a defendant need
show in terms of unreasonableness to defeat jurisdiction.” Id.
(brackets omitted) (internal quotation marks omitted). Based
upon our consideration of each factor, we conclude that the
exercise of personal jurisdiction would be reasonable.

1. Burden on Defendant of Litigating in the Forum

“The burden on the defendant of litigating the case in a
foreign forum is of primary concern in determining the
reasonableness of personal jurisdiction.” AST Sports Sci., 514
F.3d at 1061 (brackets omitted) (internal quotation marks
omitted). But “modern transportation and communications
have made it much less burdensome for a party sued to defend
himself in a State where he engages in economic activity.”
Burger King, 471 U.S. at 474, 105 S.Ct. 2174 (internal
quotation marks omitted). This factor weighs strongly in favor
of EMC because the burden is “relatively slight” for Bartile,
a Utah resident, to litigate in the adjacent state of Wyoming.
See Benally v. Amon Carter Museum of W. Art, 858 F.2d 618,
626 (10th Cir.1988). Bartile also has not identified any burden

that would arise from defending the action in Wyoming. 8

Dudnikov, 514 F.3d at 1081 (noting that “one side must bear
the inconvenience of litigating on the road” and “defendants
have not indicated that their defense of this case would be
hindered by the territorial limits on the [forum's] power to
subpoena relevant witnesses, or indeed hampered in any other
significant way” (internal quotation marks omitted)).

8 In the transfer of venue section of the opening brief,
Bartile argues that “[l]itigating in Wyoming is more
expensive ... than litigating in Salt Lake City.” Aplt.
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Opening Br. at 20. Because Bartile neglected to raise
this argument in the personal-jurisdiction section of its
opening brief, it has waived this argument on appeal.
Bronson v. Swensen, 500 F.3d 1099, 1104 (10th Cir.2007)
(“[W]e routinely have declined to consider arguments
that are not raised, or are inadequately presented, in an
appellant's opening brief.”); see Fed. R.App. P. 28(a)(9)
(A) (requiring an appellant's opening brief to identify
“appellant's contentions and the reasons for them, with
citations to the authorities and parts of the record on
which the appellant relies”).

2. Forum State's Interest in Adjudicating the Dispute

“States have an important interest in providing a forum
in which their residents can seek redress for injuries
caused by out-of-state actors.” AST Sports Sci., 514 F.3d
at 1062 (internal quotation marks omitted). “Although less
compelling, a state may also have an interest in adjudicating
a dispute between two non-residents where the defendant's
conduct affects forum residents.” OMI Holdings, 149 F.3d at
1096. “The state's interest is also implicated where resolution
of the dispute requires a general application of the forum
state's laws.” Pro Axess, 428 F.3d at 1280 (internal quotation
marks omitted).

This factor weighs in favor of Bartile because Wyoming has
only a tenuous interest in adjudicating this action. Although
Wyoming law ultimately applies to this action, see discussion
infra Part III; Pro Axess, 428 F.3d at 1280, neither Bartile
nor EMC is a Wyoming resident. AST Sports Sci., 514 F.3d
at 1062. The dispute also has minimal impact on Wyoming
residents because nothing in the record indicates that Bartile
or EMC employs any Wyoming residents or that a Wyoming
resident has attempted to recover from EMC for Bartile's
conduct. OMI Holdings, 149 F.3d at 1096. Even though EMC
claims that Wyoming has an interest *1163  in adjudicating
the action because the construction of the hotel has an
economic impact on the tourism industry, that interest is
too speculative and remote to support personal jurisdiction
in this action. Finally, the CGL policies were negotiated,
underwritten, and executed outside of Wyoming.

3. Plaintiff's Interest in Convenient and Effective Relief

“This factor hinges on whether the plaintiff may receive
convenient and effective relief in another forum.” AST Sports
Sci., 514 F.3d at 1062 (brackets omitted) (internal quotation

marks omitted). When applying this factor, courts note that
it “may weigh heavily in cases where a Plaintiff's chances of
recovery will be greatly diminished by forcing [it] to litigate
in another forum because of that forum's laws or because the
burden may be so overwhelming as to practically foreclose
pursuit of the lawsuit.” TH Agric. & Nutrition, 488 F.3d at
1294 (internal quotation marks omitted); accord Benton v.
Cameco Corp., 375 F.3d 1070, 1079 (10th Cir.2004).

This factor also weighs in favor of Bartile. Although EMC
claims that it “has an interest in having this litigation resolved
quickly and efficiently,” Aplee. Opening Br. at 11, nothing
in the record suggests that EMC's “chances of recovery will
be greatly diminished by forcing [it] to litigate in another
forum.” TH Agric. & Nutrition, 488 F.3d at 1294 (internal
quotation marks omitted). The application of Utah law would
not prejudice EMC because Wyoming and Utah law are the
same in every material respect regarding this declaratory
judgment action. See discussion infra Part III; see also OMI
Holdings, 149 F.3d at 1097 (finding that this factor weighs
in favor of the defendant because the same law governs the
terms of the insurance policies, regardless of the forum).

EMC also would not be foreclosed from pursuing the
declaratory judgment action because of the burden of
litigating in Utah. The record contains only vague assertions
regarding the location of potential witnesses. Even if these
assertions were concrete enough to demonstrate a burden
on EMC, they would not indicate that the burden was
overwhelming. TH Agric. & Nutrition, 488 F.3d at 1295–96.

4. Interstate Judicial System's Interest in Efficiency

[9]  “This factor asks whether the forum state is the most
efficient place to litigate the dispute.” AST Sports Sci., 514
F.3d at 1062 (internal quotation marks omitted). “Key to this
inquiry are the location of the witnesses, where the wrong
underlying the lawsuit occurred, what forum's substantive
law governs the case, and whether jurisdiction is necessary
to prevent piecemeal litigation.” TH Agric. & Nutrition, 488
F.3d at 1296 (internal quotation marks omitted).

This factor slightly favors EMC because the record is
insufficient to determine whether Wyoming or Utah is “the
most efficient place to litigate the dispute.” AST Sports Sci.,
514 F.3d at 1062 (internal quotation marks omitted). For
example, neither party has identified any potential witnesses
to the declaratory judgment action. Although the CGL

Employers Mut. Cas. Co. v. Bartile Roofs, Inc., 618 F.3d 1153 (2010) 

208b

R
EC

EIV
ED

 by M
SC

 2/14/2020 12:29:43 PM

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2013074565&pubNum=506&originatingDoc=Ica01a4c4bab011dfb5fdfcf739be147c&refType=RP&fi=co_pp_sp_506_1104&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_1104
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1004365&cite=USFRAPR28&originatingDoc=Ica01a4c4bab011dfb5fdfcf739be147c&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1004365&cite=USFRAPR28&originatingDoc=Ica01a4c4bab011dfb5fdfcf739be147c&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2014903777&pubNum=506&originatingDoc=Ica01a4c4bab011dfb5fdfcf739be147c&refType=RP&fi=co_pp_sp_506_1062&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_1062
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2014903777&pubNum=506&originatingDoc=Ica01a4c4bab011dfb5fdfcf739be147c&refType=RP&fi=co_pp_sp_506_1062&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_1062
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1998136436&pubNum=506&originatingDoc=Ica01a4c4bab011dfb5fdfcf739be147c&refType=RP&fi=co_pp_sp_506_1096&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_1096
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1998136436&pubNum=506&originatingDoc=Ica01a4c4bab011dfb5fdfcf739be147c&refType=RP&fi=co_pp_sp_506_1096&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_1096
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2007659906&pubNum=506&originatingDoc=Ica01a4c4bab011dfb5fdfcf739be147c&refType=RP&fi=co_pp_sp_506_1280&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_1280
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2007659906&pubNum=506&originatingDoc=Ica01a4c4bab011dfb5fdfcf739be147c&refType=RP&fi=co_pp_sp_506_1280&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_1280
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2014903777&pubNum=506&originatingDoc=Ica01a4c4bab011dfb5fdfcf739be147c&refType=RP&fi=co_pp_sp_506_1062&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_1062
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2014903777&pubNum=506&originatingDoc=Ica01a4c4bab011dfb5fdfcf739be147c&refType=RP&fi=co_pp_sp_506_1062&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_1062
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1998136436&pubNum=506&originatingDoc=Ica01a4c4bab011dfb5fdfcf739be147c&refType=RP&fi=co_pp_sp_506_1096&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_1096
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2014903777&pubNum=506&originatingDoc=Ica01a4c4bab011dfb5fdfcf739be147c&refType=RP&fi=co_pp_sp_506_1062&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_1062
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2014903777&pubNum=506&originatingDoc=Ica01a4c4bab011dfb5fdfcf739be147c&refType=RP&fi=co_pp_sp_506_1062&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_1062
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2012458625&pubNum=506&originatingDoc=Ica01a4c4bab011dfb5fdfcf739be147c&refType=RP&fi=co_pp_sp_506_1294&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_1294
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2012458625&pubNum=506&originatingDoc=Ica01a4c4bab011dfb5fdfcf739be147c&refType=RP&fi=co_pp_sp_506_1294&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_1294
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2004742205&pubNum=506&originatingDoc=Ica01a4c4bab011dfb5fdfcf739be147c&refType=RP&fi=co_pp_sp_506_1079&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_1079
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2004742205&pubNum=506&originatingDoc=Ica01a4c4bab011dfb5fdfcf739be147c&refType=RP&fi=co_pp_sp_506_1079&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_1079
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2012458625&pubNum=506&originatingDoc=Ica01a4c4bab011dfb5fdfcf739be147c&refType=RP&fi=co_pp_sp_506_1294&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_1294
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1998136436&pubNum=506&originatingDoc=Ica01a4c4bab011dfb5fdfcf739be147c&refType=RP&fi=co_pp_sp_506_1097&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_1097
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1998136436&pubNum=506&originatingDoc=Ica01a4c4bab011dfb5fdfcf739be147c&refType=RP&fi=co_pp_sp_506_1097&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_1097
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2012458625&pubNum=506&originatingDoc=Ica01a4c4bab011dfb5fdfcf739be147c&refType=RP&fi=co_pp_sp_506_1295&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_1295
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2014903777&pubNum=506&originatingDoc=Ica01a4c4bab011dfb5fdfcf739be147c&refType=RP&fi=co_pp_sp_506_1062&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_1062
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2014903777&pubNum=506&originatingDoc=Ica01a4c4bab011dfb5fdfcf739be147c&refType=RP&fi=co_pp_sp_506_1062&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_1062
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2012458625&pubNum=506&originatingDoc=Ica01a4c4bab011dfb5fdfcf739be147c&refType=RP&fi=co_pp_sp_506_1296&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_1296
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2012458625&pubNum=506&originatingDoc=Ica01a4c4bab011dfb5fdfcf739be147c&refType=RP&fi=co_pp_sp_506_1296&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_1296
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2014903777&pubNum=506&originatingDoc=Ica01a4c4bab011dfb5fdfcf739be147c&refType=RP&fi=co_pp_sp_506_1062&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_1062
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2014903777&pubNum=506&originatingDoc=Ica01a4c4bab011dfb5fdfcf739be147c&refType=RP&fi=co_pp_sp_506_1062&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_1062


Employers Mut. Cas. Co. v. Bartile Roofs, Inc., 618 F.3d 1153 (2010)

 © 2020 Thomson Reuters. No claim to original U.S. Government Works. 13

policies were negotiated and executed in Utah, see OMI
Holdings, 149 F.3d at 1097, Bartile performed the allegedly
negligent work on the luxury hotel in Wyoming, see TH Agric.
& Nutrition, 488 F.3d at 1296; Benton, 375 F.3d at 1080.
Furthermore, as noted infra Part III, Utah and Wyoming law
are not in actual conflict regarding the issues relevant to this
action. OMI Holdings, 149 F.3d at 1097.

Finally, personal jurisdiction in Wyoming avoids some
piecemeal litigation. Although the underlying state-court
action *1164  was filed in California, the District of
Wyoming has ruled on an insurance claim arising from
the same construction project. See Great Divide Ins. Co.
v. Bitterroot Timberframes of Wyo., LLC, No. 06–CV–020–
WCB, 2006 WL 3933078, 2006 U.S. Dist. LEXIS 94826
(D.Wyo. Oct.20, 2006). Therefore, irrespective of whether the
District of Wyoming is actually the most efficient place to
litigate this dispute, we conclude that it has some litigation-
related advantages over the District of Utah as a forum, and
this factor slightly favors EMC.

5. States' Interest in Substantive Social Policies

This factor “focuses on whether the exercise of personal
jurisdiction ... affects the substantive social policy interests
of other states.” AST Sports Sci., 514 F.3d at 1062 (internal
quotation marks omitted). This factor weighs in favor of EMC
because Bartile has not identified how the litigation of this
action in Utah would advance any fundamental substantive
social policy. Even though Bartile is a Utah corporation, the
exercise of personal jurisdiction would not interfere with
Utah's sovereign interest in interpreting its laws because
Wyoming law applies to this action. See discussion infra Part
III.

In sum, the district court properly exercised personal
jurisdiction over Bartile. Bartile had minimum contacts with
Wyoming. Although certain traditional notions of fair play
and substantial justice favored Bartile, it failed to establish
a “compelling case” that personal jurisdiction would be
unreasonable.

II. VENUE
Bartile also contends that the district court (1) erred in
denying the motion to dismiss for improper venue, and (2)
abused its discretion in refusing to transfer the action to the
U.S. District Court for the District of Utah.

A. Improper Venue
We review de novo the district court's decision not to dismiss

an action for improper venue. 9  See Ballesteros v. Ashcroft,
452 F.3d 1153, 1160 (10th Cir.2006) *1165  (noting that
“the question of whether a litigant has brought an action in
the proper court is a question of law”); cf. Pierce v. Shorty
Small's of Branson Inc., 137 F.3d 1190, 1191 (10th Cir.1998)
(“The district court's determination of where the action may
be brought involves an interpretation of the venue statute and
is, therefore, a question of law subject to de novo review.”).
The district court held that “[v]enue is proper in Wyoming,”
pursuant to § 1391(a)(2), because “[t]he events giving rise to
this litigation all concern [Bartile's] actions in [Wyoming].”
Aplt.App. at 1651. For the following reasons, we agree.

9 As an initial matter, we consider sua sponte our
jurisdiction to consider a challenge to the district court's
denial of the motion to dismiss for improper venue. A
notice of appeal must “designate the judgment, order, or
part thereof being appealed.” Fed. R.App. P. 3(c)(1)(B).
“Our appellate review is limited to final judgments or
parts thereof that are designated in the notice of appeal....
[O]ur jurisdiction does not extend to other matters of
the judgment that [appellant] may [subsequently] wish
to appeal.” Cunico v. Pueblo Sch. Dist. No. 60, 917 F.2d
431, 444 (10th Cir.1990) (citations omitted).
In the notice of appeal, Bartile “appeals the Court's
Order Denying Bartile's Motion to Dismiss for Lack of
Jurisdiction and Motion for Change of Venue entered
on March 4, 2008.” Aplt.App. at 1675. Although the
notice of appeal specifically mentioned two of the
three issues addressed in the district court's order,
viz., personal jurisdiction and transfer of venue, Bartile
neglected to raise the denial of its motion to dismiss for
improper venue. Thus, Bartile failed to comply with the
requirements of Rule 3(c) with respect to the improper-
venue issue. See United States v. Morales, 108 F.3d 1213,
1222 (10th Cir.1997); Cunico, 917 F.2d at 444.
Even though Rule 3(c) is jurisdictional, “the
requirements of the rules of procedure should be liberally
construed and ... mere technicalities should not stand
in the way of consideration of a case on its merits.”
Torres v. Oakland Scavenger Co., 487 U.S. 312, 316, 108
S.Ct. 2405, 101 L.Ed.2d 285 (1988) (internal quotation
marks omitted). “We have recognized that a docketing
statement or other documents filed within the period
allotted for filing a notice of appeal may cure defects
in the notice of appeal.” Ayala v. United States, 980
F.2d 1342, 1344 (10th Cir.1992). Furthermore, we have
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liberally construed notices of appeal to raise an issue
when the appellant manifested an intent to appeal the
issue and did not mislead or prejudice the opposing
party. See Morales, 108 F.3d at 1222–23; see also 20
Moore, supra note 4, § 303.21[3][c][v] (“If the appellant
mistakenly designated only part of a judgment ... in the
notice of appeal, the appellate court may nevertheless
review other related parts, if the intent to appeal the
related matters is clear from the record as a whole, and the
opposing party is not prejudiced.”). But see 16A Wright,
Miller, Cooper & Struve, supra note 4, § 3949.4, at 109–
10 (“[A] notice of appeal that specifies only part of a final
judgment ... will not suffice to appeal other parts of the
judgment ..., especially if those omitted are conceptually
distinct from those mentioned.”).
In this action, Bartile manifested an intent to appeal
the district court's denial of its motion to dismiss for
improper venue. On September 19, 2008, Bartile filed
a docketing statement in which it unambiguously stated
its intent to challenge whether “the trial court correctly
rule[d] that the case should not be dismissed for improper
venue.” Docketing Statement at 5, Employer's Mut.
Cas. Co. v. Bartile Roofs, Inc., No. 08–8064 (10th Cir.
Sept. 19, 2008); see Morales, 108 F.3d at 1223. This
docketing statement was timely filed under Federal Rule
of Appellate Procedure 4(a). Even though Bartile filed
the docketing statement more than thirty days after the
issuance of the summary judgment order on August 6,
2008, the notice of appeal was not due until February
2, 2009, because the district court had neglected to file
a separate judgment in accordance with Federal Rule
of Civil Procedure 58(a)(1). Fed. R.App. P. 4(a)(1), (a)
(7)(A) (providing that a notice of appeal is not due
for 180 days after the entry of the order on the civil
docket if the district court neglected to file a separate
judgment). Finally, EMC was not misled or prejudiced
because Bartile had served it with a copy of the docketing
statement. See Docketing Statement at 9, Employer's
Mut. Cas. Co. v. Bartile Roofs, Inc., No. 08–8064 (10th
Cir. Sept. 19, 2008).

In a diversity action, venue lies in

(1) a judicial district where any
defendant resides, ... (2) a judicial
district in which a substantial part of
the events or omissions giving rise
to the claim occurred, ... or (3) a
judicial district in which any defendant
is subject to personal jurisdiction at the
time the action is commenced, if there

is no district in which the action may
otherwise be brought.

28 U.S.C. § 1391(a)(1)–(3). The only possible ground for

venue at issue here is under § 1391(a)(2). 10  Under that
provision, venue is not limited to the district with the most
substantial events or omissions. See First of Mich. Corp. v.
Bramlet, 141 F.3d 260, 264 (6th Cir.1998); Setco *1166
Enters. Corp. v. Robbins, 19 F.3d 1278, 1281 (8th Cir.1994);
cf. Monument Builders of Greater Kan. City, Inc. v. Am.
Cemetery Ass'n of Kan., 891 F.2d 1473, 1479 (10th Cir.1989)
(noting, under a prior version of 28 U.S.C. § 1391, that venue
was proper in multiple districts). Section 1391(a)(2) instead
“contemplates that venue can be appropriate in more than one
district ... [and] permits venue in multiple judicial districts as
long as a substantial part of the underlying events took place
in those districts.” Gulf Ins. Co. v. Glasbrenner, 417 F.3d 353,
356 (2d Cir.2005) (internal quotation marks omitted).

10 Venue is not proper in the District of Wyoming under
either § 1391(a)(1) or (a)(3). Under § 1391(a)(1), venue
is not proper because Bartile is not a resident of
Wyoming. Although we will deem a corporate defendant
to be a “resident” for purposes of § 1391(a)(1) when
the defendant “is subject to personal jurisdiction at the
time the action is commenced,” 28 U.S.C. § 1391(c),
Bartile claims to have ceased all contact with Wyoming
approximately two years prior to the filing of this action.
See Mohr v. Margolis, Ainsworth & Kinlaw Consulting,
Inc., 434 F.Supp.2d 1051, 1060 (D.Kan.2006); Dyco
Petroleum Corp. v. Mesa Operating Co., 935 F.Supp.
1193, 1195–96 (N.D.Okla.1996). Under § 1391(a)(3),
venue is not proper because EMC could have brought the
declaratory judgment action in the District of Utah. See
Algodonera de las Cabezas, S.A. v. Am. Suisse Capital,
Inc., 432 F.3d 1343, 1345 (11th Cir.2005) (“[V]enue
may be predicated on § 1391(a)(3) only when neither §
1391(a)(1) or (2) are satisfied.”).

[10]  We conduct a two-part analysis when reviewing
challenges to venue under § 1391(a)(2). First, we examine
the nature of the plaintiff's claims and the acts or omissions
underlying those claims. See id. at 357; Jenkins Brick Co.
v. Bremer, 321 F.3d 1366, 1372 (11th Cir.2003); Cottman
Transmission Sys., Inc. v. Martino, 36 F.3d 291, 295 (3d
Cir.1994). In this action, EMC requested a declaratory
judgment that the CGL policies imposed no duty to defend or
indemnify Bartile against claims pending in California state
court. This declaratory judgment action arose from a series
of acts and omissions that occurred in Utah, Colorado, and
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Wyoming. For example, the record suggests that the CGL
policies were negotiated in Utah, underwritten in Colorado,
and executed in Utah. Bartile performed allegedly negligent
roofing work on the luxury hotel in Wyoming. Bartile also
filed a claim through a Utah-based insurance broker to
demand that EMC defend it from the state-court action and
indemnify it from any adverse judgments. Although EMC
sent a letter from Colorado announcing that the CGL policies
did not cover the alleged damages, it agreed to provide a
defense subject to a reservation of its right to recoup its
defense costs.

[11]  Second, we determine whether substantial “events

material to those claims occurred” in the forum district. 11

Gulf Ins., 417 F.3d at 357; accord Jenkins Brick Co., 321
F.3d at 1372; Cottman, 36 F.3d at 295–96. The substantiality
requirement is satisfied upon a showing of “acts and
omissions that have a close nexus” to the alleged claims.
Jenkins Brick Co., 321 F.3d at 1372; Uffner, 244 F.3d at
42 (“We look ... not to a single triggering event prompting
the action, but to the entire sequence of events underlying
the claim.”); see also 17 James Wm. Moore et al., Moore's
Federal Practice § 110.04[1] (3d ed.2010) (stating that, when
engaging in the substantiality analysis, courts “ought not
focus solely on the matters that gave rise to the filing of the
action, but rather should look at the entire progression of the
underlying claim”).

11 When applying the substantiality analysis, courts have
disagreed over whether to focus solely on the activities
of the defendant or to consider the activities of the
plaintiff as well. Compare, e.g., Jenkins Brick Co., 321
F.3d at 1371–72 (relying solely on the relevant activities
of the defendant) and Woodke v. Dahm, 70 F.3d 983,
985 (8th Cir.1995) (noting that “by referring to events
and omissions giving rise to the claim, Congress meant
to require courts to focus on relevant activities of the
defendant, not of the plaintiff” (internal quotation marks
omitted)), with Uffner v. La Reunion Francaise, S.A.,
244 F.3d 38, 42 n. 6 (1st Cir.2001) (declining to limit
the review of the events or omissions to the actions of
the defendant); Bramlet, 141 F.3d at 263–64 (same);
and Cottman, 36 F.3d at 294 (same). Although we have
weighed in on this circuit split in a non-binding order
and judgment, Goff v. Hackett Stone Co., No. 98–7137,
1999 WL 397409, at *1 (June 17, 1999), we need
not definitively answer this question at this time. Even
restricting our focus to Bartile's activities, we conclude
that the substantial events material to the claims occurred
in the District of Wyoming.

In this action, the substantial events include Bartile's allegedly
negligent work on *1167  the luxury hotel. Courts have
held that the alleged damages or loss under an insurance
policy may constitute a substantial event for purposes of
the venue analysis. See Uffner, 244 F.3d at 43 (“[I]n a suit
against an insurance company to recover for losses ..., the
jurisdiction where that loss occurred is substantial for venue
purposes.” (internal quotation marks omitted)); see also Gulf
Ins., 417 F.3d at 358 (observing, in dicta, that the original
injury was a substantial event for purposes of the venue
analysis when an insurance company sought a declaratory
judgment that the injury was not covered by the insurance
policy). Although Bartile contends that the location of the
allegedly negligent work is irrelevant to the interpretation of
the CGL policies, Uffner, 244 F.3d at 43, this work is still
part of the “entire sequence of events underlying the claim”
because it forms the basis of Bartile's request for a defense
and indemnification, id. at 42. Thus, venue is proper under 28
U.S.C. § 1391(a)(2).

B. Transfer of Venue
[12]  We review the district court's decision not to transfer

this action to the District of Utah for a clear abuse of
discretion. Palace Exploration Co. v. Petroleum Dev. Co.,
316 F.3d 1110, 1121 (10th Cir.2003). Under 28 U.S.C. §
1404(a), a district court may transfer an action “[f]or the
convenience of parties and witnesses, [and] in the interest of
justice, ... to any other district or division where it might have

been brought.” 12  In considering a motion to transfer under §
1404(a), we weigh the following discretionary factors:

12 The parties do not dispute that the District of Utah is a
district where this action “might have been brought.”

the plaintiff's choice of forum; the accessibility of witnesses
and other sources of proof, including the availability of
compulsory process to insure attendance of witnesses; the
cost of making the necessary proof; questions as to the
enforceability of a judgment if one is obtained; relative
advantages and obstacles to a fair trial; difficulties that
may arise from congested dockets; the possibility of the
existence of questions arising in the area of conflict of laws;
the advantage of having a local court determine questions
of local law; and[ ] all other considerations of a practical
nature that make a trial easy, expeditious and economical.
Chrysler Credit Corp. v. Country Chrysler, Inc., 928 F.2d
1509, 1516 (10th Cir.1991) (internal quotation marks
omitted). The “party moving to transfer a case pursuant to
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§ 1404(a) bears the burden of establishing that the existing
forum is inconvenient.” Scheidt v. Klein, 956 F.2d 963,
965 (10th Cir.1992) (internal quotation marks omitted).
“Merely shifting the inconvenience from one side to the
other, however, obviously is not a permissible justification
for a change of venue.” Id. at 966.

1. Plaintiff's Choice of Forum

The plaintiff's choice of forum weighs against transfer.
“[U]nless the balance is strongly in favor of the movant[,]

the plaintiff's choice of forum should rarely be disturbed.” 13

Id. at 965 (internal quotation *1168  marks omitted). The
plaintiff's choice of forum receives less deference, however,
if the plaintiff does not reside in the district. See Four Corners
Nephrology Assocs., P.C. v. Mercy Med. Ctr. of Durango, 464
F.Supp.2d 1095, 1098 (D.Colo.2006); see also Wm. A. Smith
Contracting Co., 467 F.2d at 664 (examining the location
of the plaintiff's principal place of business). Courts also
accord little weight to a plaintiff's choice of forum “where the
facts giving rise to the lawsuit have no material relation or
significant connection to the plaintiff's chosen forum.” Cook
v. Atchison, Topeka & Santa Fe Ry. Co., 816 F.Supp. 667, 669
(D.Kan.1993).

13 For more than five decades, we have required the movant
to demonstrate that the balance of factors “strongly
favors” a transfer of venue under § 1404(a). See, e.g.,
Scheidt, 956 F.2d at 965; Wm. A. Smith Contracting Co. v.
Travelers Indem. Co., 467 F.2d 662, 664 (10th Cir.1972);
Tex. Gulf Sulphur Co. v. Ritter, 371 F.2d 145, 147 (10th
Cir.1967); Hous. Fearless Corp. v. Teter, 318 F.2d 822,
827–28 (10th Cir.1963); Chi., Rock Island & Pac. R.R.
Co. v. Hugh Breeding, Inc., 232 F.2d 584, 587 (10th
Cir.1956); Headrick v. Atchison, Topeka & Santa Fe Ry.
Co., 182 F.2d 305, 310 (10th Cir.1950). Although we
apply this standard to motions to transfer venue under
§ 1404(a), we borrowed the standard verbatim from a
case applying the common-law doctrine of forum non
conveniens. Headrick, 182 F.2d at 310 (quoting Gulf Oil
Corp. v. Gilbert, 330 U.S. 501, 508, 67 S.Ct. 839, 91
L.Ed. 1055 (1947)).
The Fifth Circuit has suggested that this standard is too
stringent. In re Volkswagen of Am., Inc., 545 F.3d 304,
312–15 (5th Cir.2008). In Volkswagen, the Fifth Circuit
concluded that the forum non conveniens dismissal
standard “give[s] inordinate weight to the plaintiffs'
choice of venue,” id. at 314–15, 100 S.Ct. 559, because
§ 1404(a) “ ‘permit[s] courts to grant transfers upon a
lesser showing of inconvenience,’ ” id. at 313, 100 S.Ct.

559 (quoting Norwood v. Kirkpatrick, 349 U.S. 29, 32,
75 S.Ct. 544, 99 L.Ed. 789 (1955)); see 15 Charles A.
Wright, Arthur R. Miller & Edward H. Cooper, Federal
Practice and Procedure § 3848, at 161 (3d ed.2007)
(noting that courts frequently cite the strongly favor
language “without recognizing that the original source
of this theory was in connection with the forum non
conveniens doctrine and that application of this standard
to Section 1404(a) is doubtful”). The Fifth Circuit instead
requires a movant to “demonstrate[ ] that the transferee
venue is clearly more convenient.” Volkswagen, 545 F.3d
at 315 (emphasis added).
There actually may be less disharmony between our
approach and that of the Fifth Circuit than a first-
blush examination might suggest. We have repeatedly
acknowledged that § 1404(a) “was intended to revise ...
the common law” and that “[c]ourts therefore enjoy
greater discretion to transfer a case pursuant to §
1404(a) than to dismiss the action based upon forum non
conveniens.” Chrysler Credit, 928 F.2d at 1515; accord
Chi., Rock Island & Pac. R.R. Co., 232 F.2d at 587
(“By the adoption of [§ 1404(a) ] Congress intended to
broaden the old doctrine of forum non conveniens....”);
Headrick, 182 F.2d at 310 (agreeing that “courts may
properly utilize the doctrine more freely”). Furthermore,
our standard appears to be consistent with the Fifth
Circuit's holding in Volkswagen because we honor the
plaintiff's choice of forum “unless the balance in the
defendant's favor is shown by clear and convincing
evidence.” Headrick, 182 F.2d at 310 (emphasis added).

This factor weighs against transferring the action. Although
EMC is an Iowa corporation that does not reside in Wyoming
for purposes of § 1404(a), “the facts giving rise to the
lawsuit have [a] material relation or significant connection
to” Wyoming. Id. These facts include Bartile's allegedly
negligent roofing work on the luxury hotel in Wyoming.
Although Bartile observes that several district courts have
determined that the locus of operative facts in a declaratory
action involving insurance coverage is either the site of
policy's execution or the site of the decision to deny coverage,
see, e.g., Am. S.S. Owners Mut. Prot. & Indem. Ass'n v.
Lafarge N.A., Inc., 474 F.Supp.2d 474, 485 (S.D.N.Y.2007)
(contract execution), aff'd sub nom. N.Y. Marine & Gen.
Ins. Co. v. Lafarge N.A., Inc., 599 F.3d 102 (2d Cir.2010);
Evangelical Lutheran Church in Am. v. Atl. Mut. Ins. Co., 973
F.Supp. 820, 823 (N.D.Ill.1997) (decision to deny coverage),
other courts have found that the location of the alleged
damage or loss is “significant” for purposes of analyzing
the convenience of a particular venue. See discussion supra
Part II.A; Uffner, 244 F.3d at 42; Gulf Ins., 417 F.3d at 358.
Besides, the record reveals that Bartile's “locus of operative

Employers Mut. Cas. Co. v. Bartile Roofs, Inc., 618 F.3d 1153 (2010) 

212b

R
EC

EIV
ED

 by M
SC

 2/14/2020 12:29:43 PM

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=28USCAS1404&originatingDoc=Ica01a4c4bab011dfb5fdfcf739be147c&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_8b3b0000958a4
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992039169&pubNum=350&originatingDoc=Ica01a4c4bab011dfb5fdfcf739be147c&refType=RP&fi=co_pp_sp_350_965&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_350_965
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992039169&pubNum=350&originatingDoc=Ica01a4c4bab011dfb5fdfcf739be147c&refType=RP&fi=co_pp_sp_350_965&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_350_965
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992039169&originatingDoc=Ica01a4c4bab011dfb5fdfcf739be147c&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992039169&originatingDoc=Ica01a4c4bab011dfb5fdfcf739be147c&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2010829417&pubNum=4637&originatingDoc=Ica01a4c4bab011dfb5fdfcf739be147c&refType=RP&fi=co_pp_sp_4637_1098&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_4637_1098
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2010829417&pubNum=4637&originatingDoc=Ica01a4c4bab011dfb5fdfcf739be147c&refType=RP&fi=co_pp_sp_4637_1098&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_4637_1098
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2010829417&pubNum=4637&originatingDoc=Ica01a4c4bab011dfb5fdfcf739be147c&refType=RP&fi=co_pp_sp_4637_1098&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_4637_1098
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1972112204&pubNum=350&originatingDoc=Ica01a4c4bab011dfb5fdfcf739be147c&refType=RP&fi=co_pp_sp_350_664&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_350_664
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1972112204&pubNum=350&originatingDoc=Ica01a4c4bab011dfb5fdfcf739be147c&refType=RP&fi=co_pp_sp_350_664&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_350_664
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1993079742&pubNum=345&originatingDoc=Ica01a4c4bab011dfb5fdfcf739be147c&refType=RP&fi=co_pp_sp_345_669&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_345_669
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1993079742&pubNum=345&originatingDoc=Ica01a4c4bab011dfb5fdfcf739be147c&refType=RP&fi=co_pp_sp_345_669&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_345_669
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1993079742&pubNum=345&originatingDoc=Ica01a4c4bab011dfb5fdfcf739be147c&refType=RP&fi=co_pp_sp_345_669&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_345_669
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=28USCAS1404&originatingDoc=Ica01a4c4bab011dfb5fdfcf739be147c&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_8b3b0000958a4
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992039169&pubNum=350&originatingDoc=Ica01a4c4bab011dfb5fdfcf739be147c&refType=RP&fi=co_pp_sp_350_965&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_350_965
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1972112204&pubNum=350&originatingDoc=Ica01a4c4bab011dfb5fdfcf739be147c&refType=RP&fi=co_pp_sp_350_664&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_350_664
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1972112204&pubNum=350&originatingDoc=Ica01a4c4bab011dfb5fdfcf739be147c&refType=RP&fi=co_pp_sp_350_664&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_350_664
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1967115305&pubNum=350&originatingDoc=Ica01a4c4bab011dfb5fdfcf739be147c&refType=RP&fi=co_pp_sp_350_147&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_350_147
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1967115305&pubNum=350&originatingDoc=Ica01a4c4bab011dfb5fdfcf739be147c&refType=RP&fi=co_pp_sp_350_147&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_350_147
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1963115023&pubNum=350&originatingDoc=Ica01a4c4bab011dfb5fdfcf739be147c&refType=RP&fi=co_pp_sp_350_827&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_350_827
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1963115023&pubNum=350&originatingDoc=Ica01a4c4bab011dfb5fdfcf739be147c&refType=RP&fi=co_pp_sp_350_827&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_350_827
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1956116588&pubNum=350&originatingDoc=Ica01a4c4bab011dfb5fdfcf739be147c&refType=RP&fi=co_pp_sp_350_587&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_350_587
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1956116588&pubNum=350&originatingDoc=Ica01a4c4bab011dfb5fdfcf739be147c&refType=RP&fi=co_pp_sp_350_587&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_350_587
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1956116588&pubNum=350&originatingDoc=Ica01a4c4bab011dfb5fdfcf739be147c&refType=RP&fi=co_pp_sp_350_587&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_350_587
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1950117440&pubNum=350&originatingDoc=Ica01a4c4bab011dfb5fdfcf739be147c&refType=RP&fi=co_pp_sp_350_310&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_350_310
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1950117440&pubNum=350&originatingDoc=Ica01a4c4bab011dfb5fdfcf739be147c&refType=RP&fi=co_pp_sp_350_310&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_350_310
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=28USCAS1404&originatingDoc=Ica01a4c4bab011dfb5fdfcf739be147c&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_8b3b0000958a4
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1950117440&pubNum=350&originatingDoc=Ica01a4c4bab011dfb5fdfcf739be147c&refType=RP&fi=co_pp_sp_350_310&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_350_310
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1947115351&pubNum=708&originatingDoc=Ica01a4c4bab011dfb5fdfcf739be147c&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1947115351&pubNum=708&originatingDoc=Ica01a4c4bab011dfb5fdfcf739be147c&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1947115351&pubNum=708&originatingDoc=Ica01a4c4bab011dfb5fdfcf739be147c&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2017247407&pubNum=506&originatingDoc=Ica01a4c4bab011dfb5fdfcf739be147c&refType=RP&fi=co_pp_sp_506_312&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_312
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2017247407&pubNum=506&originatingDoc=Ica01a4c4bab011dfb5fdfcf739be147c&refType=RP&fi=co_pp_sp_506_312&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_312
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1980101293&originatingDoc=Ica01a4c4bab011dfb5fdfcf739be147c&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1980101293&pubNum=708&originatingDoc=Ica01a4c4bab011dfb5fdfcf739be147c&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=28USCAS1404&originatingDoc=Ica01a4c4bab011dfb5fdfcf739be147c&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_8b3b0000958a4
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1980101293&pubNum=708&originatingDoc=Ica01a4c4bab011dfb5fdfcf739be147c&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1980101293&pubNum=708&originatingDoc=Ica01a4c4bab011dfb5fdfcf739be147c&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1955120018&pubNum=708&originatingDoc=Ica01a4c4bab011dfb5fdfcf739be147c&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1955120018&pubNum=708&originatingDoc=Ica01a4c4bab011dfb5fdfcf739be147c&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0104501177&pubNum=0102228&originatingDoc=Ica01a4c4bab011dfb5fdfcf739be147c&refType=TS&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0104501177&pubNum=0102228&originatingDoc=Ica01a4c4bab011dfb5fdfcf739be147c&refType=TS&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0104501177&pubNum=0102228&originatingDoc=Ica01a4c4bab011dfb5fdfcf739be147c&refType=TS&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=28USCAS1404&originatingDoc=Ica01a4c4bab011dfb5fdfcf739be147c&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_8b3b0000958a4
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2017247407&pubNum=506&originatingDoc=Ica01a4c4bab011dfb5fdfcf739be147c&refType=RP&fi=co_pp_sp_506_315&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_315
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2017247407&pubNum=506&originatingDoc=Ica01a4c4bab011dfb5fdfcf739be147c&refType=RP&fi=co_pp_sp_506_315&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_315
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=28USCAS1404&originatingDoc=Ica01a4c4bab011dfb5fdfcf739be147c&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_8b3b0000958a4
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=28USCAS1404&originatingDoc=Ica01a4c4bab011dfb5fdfcf739be147c&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_8b3b0000958a4
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=28USCAS1404&originatingDoc=Ica01a4c4bab011dfb5fdfcf739be147c&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_8b3b0000958a4
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991062858&pubNum=350&originatingDoc=Ica01a4c4bab011dfb5fdfcf739be147c&refType=RP&fi=co_pp_sp_350_1515&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_350_1515
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1956116588&pubNum=350&originatingDoc=Ica01a4c4bab011dfb5fdfcf739be147c&refType=RP&fi=co_pp_sp_350_587&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_350_587
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=28USCAS1404&originatingDoc=Ica01a4c4bab011dfb5fdfcf739be147c&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_8b3b0000958a4
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1950117440&pubNum=350&originatingDoc=Ica01a4c4bab011dfb5fdfcf739be147c&refType=RP&fi=co_pp_sp_350_310&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_350_310
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1980101293&originatingDoc=Ica01a4c4bab011dfb5fdfcf739be147c&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1950117440&pubNum=350&originatingDoc=Ica01a4c4bab011dfb5fdfcf739be147c&refType=RP&fi=co_pp_sp_350_310&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_350_310
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=28USCAS1404&originatingDoc=Ica01a4c4bab011dfb5fdfcf739be147c&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_8b3b0000958a4
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2011313685&pubNum=4637&originatingDoc=Ica01a4c4bab011dfb5fdfcf739be147c&refType=RP&fi=co_pp_sp_4637_485&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_4637_485
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2011313685&pubNum=4637&originatingDoc=Ica01a4c4bab011dfb5fdfcf739be147c&refType=RP&fi=co_pp_sp_4637_485&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_4637_485
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2021537624&pubNum=506&originatingDoc=Ica01a4c4bab011dfb5fdfcf739be147c&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2021537624&pubNum=506&originatingDoc=Ica01a4c4bab011dfb5fdfcf739be147c&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1997180822&pubNum=345&originatingDoc=Ica01a4c4bab011dfb5fdfcf739be147c&refType=RP&fi=co_pp_sp_345_823&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_345_823
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1997180822&pubNum=345&originatingDoc=Ica01a4c4bab011dfb5fdfcf739be147c&refType=RP&fi=co_pp_sp_345_823&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_345_823
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001242403&pubNum=506&originatingDoc=Ica01a4c4bab011dfb5fdfcf739be147c&refType=RP&fi=co_pp_sp_506_42&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_42
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2007066724&pubNum=506&originatingDoc=Ica01a4c4bab011dfb5fdfcf739be147c&refType=RP&fi=co_pp_sp_506_358&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_358


Employers Mut. Cas. Co. v. Bartile Roofs, Inc., 618 F.3d 1153 (2010)

 © 2020 Thomson Reuters. No claim to original U.S. Government Works. 17

facts” approach does not generate a single, alternative venue:
the contract was executed in Utah, and the denial of coverage
occurred in Colorado.

*1169  2. Accessibility of Witnesses and Sources of Proof

[13]  The accessibility of witnesses and sources of proof
weighs against transfer. “The convenience of witnesses is the
most important factor in deciding a motion under § 1404(a).”
Cook, 816 F.Supp. at 669; see also Palace Exploration
Co., 316 F.3d at 1121–22 (limiting its consideration of
the § 1404(a) factors to the location of the witnesses). To
demonstrate inconvenience, the movant must (1) identify the
witnesses and their locations; (2) “indicate the quality or
materiality of the[ir] testimony”; and (3) “show[ ] that any
such witnesses were unwilling to come to trial ... [,] that
deposition testimony would be unsatisfactory[,] or that the
use of compulsory process would be necessary.” Scheidt,
956 F.2d at 966 (brackets omitted) (internal quotation marks
omitted); see 15 Wright, Miller & Cooper, supra note 13,
§ 3851, at 227–28 (“If the moving party merely has made
a general allegation that necessary witnesses are located in
the transferee forum, ... the application for transferring the
case should be denied....”); 17 Moore, supra, § 111.13[f][v]
(“The materiality of the prospective witnesses [sic] testimony,
and not merely the number of prospective witnesses, will
determine the extent to which their convenience will be
weighed.” (citation omitted)). Although Bartile alleges that
the majority of potential witnesses are Utah residents and are
subject to compulsory process, it has neither identified those
witnesses with specificity nor indicated the subject matter of
their testimony.

3. Cost of Making Necessary Proof

The cost of making necessary proof weighs against transfer.
Bartile contends that litigating the case in Wyoming
potentially would exceed the cost of litigating the case
in Utah due to the travel expenses of the witnesses. This
argument fails to justify a transfer because the record contains
no evidence concerning the potential costs of litigating the
case in Wyoming. See Pehr v. Sunbeam Plastics Corp., 874
F.Supp. 317, 321 (D.Kan.1995).

4. Difficulties that May Arise from Congested Dockets

The difficulties of court congestion weigh against transfer.
When evaluating the administrative difficulties of court
congestion, the most relevant statistics are the median time
from filing to disposition, median time from filing to trial,
pending cases per judge, and average weighted filings per
judge. See REO Sales, Inc. v. Prudential Ins. Co. of Am.,
925 F.Supp. 1491, 1495 n. 3 (D.Colo.1996); Hess Oil V.I.
Corp. v. UOP, Inc., 447 F.Supp. 381, 384 (N.D.Okla.1978).
In this action, based on each of these statistics, the District
of Wyoming has a substantially less congested docket than
the District of Utah. See Administrative Office of the
United States Courts, Federal Court Management Statistics,
available at http://www.uscourts.gov/cgi-bin/cmsd2008. pl
(2008).

5. Conflict of Laws

[14]  The conflict-of-laws factor weighs slightly against
transfer. In a diversity action, courts prefer the action to
be adjudicated by a court sitting in the state that provides
the governing substantive law. See Tex. E. Transmission
Corp. v. Marine Office–Appleton & Cox Corp., 579 F.2d
561, 567–68 (10th Cir.1978); Cook, 816 F.Supp. at 669.
This factor receives less weight when the case involves
“relative[ly] simpl[e]” legal issues. Scheidt, 956 F.2d at
966 (noting that “the applicability of Florida law is not
a significant concern in light of the relative simplicity of
the legal issues involved in the common law fraud and
breach of contract claims”). This factor also is less significant
because federal judges are qualified to apply state law.
*1170  See Chubb v. Union Pac. R.R. Co., 908 F.Supp.

853, 855 (D.Colo.1995). In this diversity action, as explained
infra Part III, Wyoming provides the governing substantive
law. Although this determination favors the retention of this
action in Wyoming, this factor is not entitled to great weight
because the action does not involve complex legal issues,
the substantive laws of Wyoming and Utah are essentially
equivalent with respect to the relevant issues, and the judges
in each potential forum are qualified to decide the state-law
issues.

6. Advantage of Having Local Court
Determine Questions of Local Law

[15]  This factor weighs slightly against transfer. When
the merits of an action are unique to a particular locale,
courts favor adjudication by a court sitting in that locale.
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See Black & Veatch Constr., Inc. v. ABB Power Generation,
Inc., 123 F.Supp.2d 569, 581 (D.Kan.2000) (transferring an
action to a federal district court whose substantive state law
applied to the contract); see also Bailey v. Union Pac. R.R.
Co., 364 F.Supp.2d 1227, 1233 (D.Colo.2005) (“There is a
local interest in having localized controversies decided at
home.” (internal quotation marks omitted)). In this action,
the merits involve a dispute over the parameters of the
duty to defend and indemnify under CGL insurance policies.
Although the CGL policies were negotiated, underwritten,
and executed outside of Wyoming, the potentially insured
actions consist of allegedly negligent work on a luxury
hotel in Wyoming. Furthermore, as explained infra Part III,
Wyoming state law also governs the interpretation of the CGL
policies.

7. Remaining Factors

The remaining factors are either neutral or irrelevant. In
particular, Bartile has not identified any obstacles to a fair
trial in Wyoming. Chubb, 908 F.Supp. at 855. Bartile also
has not raised any questions regarding the enforceability
of a judgment against it. Id.; Datasouth Computer Corp.
v. Three Dimensional Techs., Inc., 719 F.Supp. 446, 450
(W.D.N.C.1989). Finally, Bartile has not claimed that any
other practical considerations would make litigation in Utah
more easy, expeditious, or economical than litigation in
Wyoming.

In sum, the district court did not abuse its discretion in
denying Bartile's motion to transfer. More specifically, it did
not render an “arbitrary, capricious, whimsical, or manifestly
unreasonable” judgment. Bylin v. Billings, 568 F.3d 1224,
1229 (10th Cir.2009), cert. denied, 559 U.S. 936, 130 S.Ct.
1506, 176 L.Ed.2d 110 (2010).

III. CHOICE OF LAW
[16]  [17]  [18]  We review the district court's choice-of-

law determination de novo. Moses v. Halstead, 581 F.3d
1248, 1251 (10th Cir.2009). “In a diversity action, we apply
the substantive law of the forum state, including its choice
of law rules.” Pepsi–Cola Bottling Co. of Pittsburg, Inc. v.
PepsiCo, Inc., 431 F.3d 1241, 1255 (10th Cir.2005) (citing
Klaxon Co. v. Stentor Elec. Mfg. Co., 313 U.S. 487, 495–
97, 61 S.Ct. 1020, 85 L.Ed. 1477 (1941)). Wyoming is the
forum state. Under Wyoming law, courts engage in a choice-
of-law analysis only if the laws of Wyoming actually conflict

with those of another state. Act I, LLC v. Davis, 60 P.3d
145, 149 (Wyo.2002). “The existence of a conflict can only
be determined in the context of a specific law applied to a
specific issue.” Id. “When there is no conflict, the [c]ourt
applies the law of the forum.” Id. “A federal district court's
state-law determinations are entitled to no deference and are
reviewed de novo.” Willis v. Bender, 596 F.3d 1244, 1254
(10th Cir.2010) (brackets omitted) (internal quotation marks
omitted).

*1171  In this action, the district court applied Wyoming
law because it found no actual conflict between the laws
of Wyoming and Utah. On appeal, Bartile argues that the
district court should have applied Utah law because the laws
of Wyoming and Utah conflict regarding (1) the admissibility
of extrinsic evidence in determining the scope of an insurer's
duty to defend, and (2) the definition of “accident.” Although
the laws of Wyoming and Utah undeniably conflict in certain
respects, we affirm because this conflict is not material and
would not produce different outcomes.

A. Extrinsic Evidence
[19]  [20]  The district court properly held that the laws

of Utah and Wyoming prohibit the consideration of extrinsic
evidence with respect to the CGL policies. In general, under
Wyoming and Utah law, courts determine the scope of an
insurer's duty to defend by “comparing the language of
the insurance policy with the allegations of the complaint.”
Fire Ins. Exch. v. Estate of Therkelsen, 27 P.3d 555, 560
(Utah 2001) (internal quotation marks omitted); accord
Lawrence v. State Farm Fire & Cas. Co., 133 P.3d 976,
980 (Wyo.2006) (noting that courts “examine the terms of
[the insurance] policy and the allegations contained in the ...
complaint” (internal quotation marks omitted)); Reisig v.
Union Ins. Co., 870 P.2d 1066, 1069 (Wyo.1994) (“[W]e look
only to the allegations of the Complaint filed by [the third-
party complainant] to see if there is alleged a loss caused
by an occurrence as required by the CGL policy.” (emphasis
added) (internal quotation marks omitted)). “The insurer is
obligated to afford a defense as long as the alleged claim
rationally falls within the policy coverage.” Shoshone First
Bank v. Pac. Emp'rs Ins. Co., 2 P.3d 510, 513 (Wyo.2000);
accord Benjamin v. Amica Mut. Ins. Co., 140 P.3d 1210, 1214
(Utah 2006) (“The test is whether the complaint alleges a risk
within the coverage of the policy.” (internal quotation marks
omitted)).

[21]  [22]  Even though Wyoming and Utah generally
prohibit the consideration of evidence outside of the
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complaint to determine the scope of an insurer's duty to
defend, Utah law permits a court to consider extrinsic
evidence in limited circumstances. Under Utah law, the
admissibility of extrinsic evidence depends on the terms of

the insurance policy. 14  Estate of Therkelsen, 27 P.3d at
561. Extrinsic evidence is not admissible “[i]f the parties
make the duty to defend dependent on the allegations against
the insured.” Id. By *1172  contrast, extrinsic evidence
is admissible “if ... the parties make the duty to defend
dependent on whether there is actually a ‘covered claim or
suit.’ ” Id. In other words, the key question is whether the
duty-to-defend clause “is triggered by the facial language of
a complaint or whether the clause is triggered by the actual
facts underlying the complaint.” Equine Assisted Growth &
Learning Ass'n v. Carolina Cas. Ins. Co., 216 P.3d 971, 972
(Utah Ct.App.), cert. granted, 221 P.3d 837 (Utah 2009).

14 When determining the scope of an insurer's duty to
defend, Wyoming and Utah courts also consider extrinsic
evidence in other circumstances. For example, Utah
courts appear to examine extrinsic evidence when the
insurance policy is ambiguous. See Gen. Sec. Indem.
Co. of Ariz. v. Tipton, 158 P.3d 1121, 1123 (Utah
Ct.App.2007) (“Where there is ambiguity in a written
document, the first order of business is to consider any
extrinsic evidence which might resolve the ambiguity.”);
see also 14 Lee R. Russ & Thomas F. Segalla, Couch
on Insurance § 200:21 (3d ed. 2005) (“In determining
the existence of a duty to defend, it has been held that
extrinsic facts may be considered where the complaint is
ambiguous or inadequate....”). Wyoming courts rely on
extrinsic evidence when the insurer has actual knowledge
of facts that may result in the claim falling within
the policy's coverage. See Sabins v. Commercial Union
Ins. Cos., 82 F.Supp.2d 1270, 1275–78 (D.Wyo.2000);
see also 14 Russ & Segalla, supra note 14, § 200:17
(“[S]ome jurisdictions look to actual knowledge of
facts ... in addition to the allegations of the complaint,
when determining an insurer's duty.”); 14 Russ &
Segalla, supra, § 200:21 (“In addition to the pleadings,
some jurisdictions also consider known or discoverable
facts ... in determining whether the insurer has a duty
to defend.”). On appeal, Bartile never argues that the
CGL policies were ambiguous or that EMC had actual
knowledge of the potential claims.

In this action, EMC issued a series of CGL policies to Bartile,
covering the period from November 1, 2001, to November 1,
2004. The CGL policies contained identical duty-to-defend
clauses that provided, in relevant part, as follows:

We will pay those sums that the insured
becomes legally obligated to pay
as damages because of ... “property
damage” to which this insurance
applies. We will have the right and
duty to defend the insured against
any “suit ” seeking those damages.
However, we will have no duty to
defend the insured against any “suit”
seeking damages for ... “property
damage” to which this insurance does
not apply.

Aplt.App. at 727, 740, 785, 850 (emphasis added). Under the
CGL policies, the term “suit” is defined as “a civil proceeding
in which damages because of ... ‘property damage’ ... to
which this insurance applies are alleged.” Id. at 739, 799, 864
(emphasis added).

[23]  We conclude that the CGL policies here preclude the
admission of extrinsic evidence to determine the scope of
EMC's duty to defend. Accordingly, insofar as the mandates
of Wyoming and Utah law are not conterminous concerning
the admission of extrinsic evidence, this inconsistency is not
material in that it does not generate on the facts of this case
an actual conflict of law.

In each of the CGL policies, EMC assumes the duty to defend
against any “suit” seeking “damages because of ... property
damage.” Id. at 727, 740, 785, 850. The term “suit,” in turn,
refers to civil proceedings in which a party “allege[s]” the
existence of damages within the coverage of the applicable
CGL policy. Id. at 739, 799, 864. Although Bartile contends
that the duty to defend allows the consideration of extrinsic
evidence because the phrase “to which this insurance applies”
is the equivalent of “covered claim,” the definition of the
term “suit” indicates that the duty to defend depends on the
“allegati[on][of] liability within the coverage afforded by the
policy” rather than on a determination that the suit is actually
covered by the policy. Estate of Therkelsen, 27 P.3d at 561.

Indeed, when interpreting identical or substantially similar
duty-to-defend clauses under Utah law, courts have rejected
the use of extrinsic evidence. See, e.g., Mid–Am. Pipeline Co.
v. Mountain States Mut. Cas. Co., No. 2:05–CV–153, 2006
WL 1278748, at *2, 2006 U.S. Dist. LEXIS 30245, at *7–8
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(D.Utah May 8, 2006) (prohibiting extrinsic evidence when
the policy stated that the insurer will “defend any suit seeking
those damages to which this insurance applies” (internal
quotation marks omitted)); H.E. Davis & Sons, Inc. v. N.
Pac. Ins. Co., 248 F.Supp.2d 1079, 1087 (D.Utah 2002)
(prohibiting extrinsic evidence when the policy stated that
the insurer will “defend the insured against any ‘suit’ ” that
seeks “damages because of ... ‘property damage’ to which
this insurance applies”); see also Rosas v. Eyre, 82 P.3d 185,
189–90 (Utah Ct.App.2003) (prohibiting extrinsic evidence
when the policy stated that the insurer “will ... provide a
defense at our expense by counsel of our choice, even if the
suit is groundless, false or fraudulent,” against any claim or
suit seeking “damages because of ... property *1173  damage

caused by an occurrence to which this coverage applies”). 15

15 Before considering extrinsic evidence, courts have
required the insurance policy to use the phrase “covered
by” or to necessitate the finding of objective facts.
See e.g., Westport Ins. v. Ray Quinney & Nebeker, No.
2:07–CV–236–TC, 2009 WL 2474005, at 13 & n. 6,
2009 U.S. Dist. LEXIS 69203, at *39 & n. 6 (D.Utah
Aug. 7, 2009) (allowing extrinsic evidence when the
policy stated that the insurer has the duty “to defend
any claim for loss against any insured covered by
[the policy], even if such claim is groundless, false or
fraudulent” (emphasis added) (internal quotation marks
omitted)); Equine Assisted Growth & Learning Ass'n,
216 P.3d at 972 (allowing extrinsic evidence when the
policy stated that the insurer has the duty to defend claims
made “by, on behalf of, or in the right of [the insured]”
because this duty is triggered by “objective facts, the
truth or falsity of which are not determined solely by the
allegations” of the complaint (internal quotation marks
omitted)).

Thus, the district court properly held that Wyoming and Utah
law are not in actual conflict regarding the admissibility of
extrinsic evidence in this action, even though they employ
slightly different tests to decide whether to consider extrinsic
evidence in determining an insurer's duty to defend.

B. Definition of “Accident”
[24]  The district court properly held that Wyoming and

Utah law are not in actual conflict regarding their definitions
of “accident” with respect to these particular CGL policies.
Under these CGL policies, EMC assumes the duty to defend
against any suits seeking damages for property damage
caused by an “occurrence” within the coverage territory.
Aplt.App. at 727, 740, 785, 850. An “occurrence,” in

turn, is defined as an “accident, including continuous or
repeated exposure to substantially the same general harmful
conditions.” Id. at 738, 798, 863. Because the CGL policies
do not define “accident,” we turn to state law to define this
term. See Estate of Therkelsen, 27 P.3d at 559; Reisig, 870
P.2d at 1069–70.

[25]  Based on a review of the relevant case law, Wyoming
and Utah define the term “accident” differently when
interpreting CGL policies. Under Wyoming law, courts define
the term “accident” as:

[A] fortuitous circumstance, event,
or happening, an event happening
without any human agency, or if
happening wholly or partly through
human agency, an event which
under the circumstances is unusual
or unexpected by the person to
whom it happens; an unusual,
fortuitous, unexpected, unforeseen or
unlooked for event, happening or
occurrence; ... chance or contingency;
fortune; mishap; some sudden and
unexpected event taking place without
expectation, upon the instant, rather
than something which continues,
progresses or develops....

Reisig, 870 P.2d at 1069–70 (emphasis added) (quoting
Wright v. Wyo. State Training Sch., 71 Wyo. 173, 255 P.2d 211,
218 (1953)). “By its very nature an accident contemplates an
unforseen event that is neither intended nor expected.” Great
Divide Ins., 2006 WL 3933078, at *8, 2006 U.S. Dist. LEXIS
94826, at *21 (emphasis added).

By contrast, under Utah law, courts define the term “accident”
as:

[T]he word [accident] is descriptive
of means which produce effects which
are not their natural and probable
consequences.... An effect which is
the natural and probable consequence
of an act or course of action is not
an accident, nor is it produced by
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accidental means. It is either the result
of actual design, or it falls under the
maxim that every man *1174  must be
held to intend the natural and probable
consequence of his deeds.

Nova Cas. Co. v. Able Constr., Inc., 983 P.2d 575, 579
(Utah 1999) (emphasis added) (quoting Richards v. Standard
Accident Ins. Co., 58 Utah 622, 200 P. 1017, 1023 (1921)).
The Utah Supreme Court recently clarified that “harm or
damage is not accidental if it is the natural and probable
consequence of the insured's act or should have been expected
by the insured.” N.M. ex rel. Caleb v. Daniel E., 175 P.3d
566, 569 (Utah 2008) (emphasis added). Thus, Wyoming law
focuses on the unexpectedness of the event, while Utah law

focuses on the unexpectedness of the result or injury. 16

16 Bartile unsuccessfully attempts to draw other distinctions
between the definitions of “accident” under Wyoming
and Utah law. For example, Bartile observes that Utah
“focus[es] on whether an occurrence caused property
damage, not how the remedy for that damage was pled
in legal papers.” Aplt. Opening Br. at 23. The case
law illustrates, however, that Wyoming and Utah both
consider “the facts alleged in the complaint” rather than
“the label counsel applied to a particular cause of action.”
Matlack v. Mountain W. Farm Bureau Mut. Ins. Co., 44
P.3d 73, 78 (Wyo.2002); accord Great Am. Ins. Co. v.
Woodside Homes Corp., 448 F.Supp.2d 1275, 1285–86
(D.Utah 2006) (“Utah law looks to the substance of a
particular claim not its form”); First Wyo. Bank, N.A. v.
Cont'l Ins. Co., 860 P.2d 1094, 1099 (Wyo.1993).
Bartile also notes that Utah expressly disclaimed a
“foreseeability” test for ascertaining the existence of
an “accident.” Aplt. Opening Br. at 22–23. Although
the Utah Supreme Court indicated that “the test is not
whether the result was foreseeable, but whether it was
expected,” N.M. ex rel. Caleb, 175 P.3d at 571 (internal
quotation marks omitted), the court was concerned that
importing the meaning of “foreseeability” from tort law
would “render[ ] coverage completely illusory,” id. at
571 n. 7. But Wyoming has not imported the definition
of “foreseeable” from tort law and, like Utah, uses the
concept of “expected” in its definition of “accident.” See
Reisig, 870 P.2d at 1069–70; see also Great Divide Ins.,
2006 WL 3933078, at *8, 2006 U.S. Dist. LEXIS 94826,
at *21.

[26]  Despite this definitional difference, Wyoming and
Utah law are not in actual conflict because the difference

is immaterial to the alleged claims. Act I, 60 P.3d at 149.
In this action, even though the underlying complaints plead
claims under several labels, the claims all arise out of Bartile's
allegedly negligent roofing work and its alleged breach of
its contractual duties to perform roofing work, indemnify
the general contractor, and obtain insurance for the general
contractor. Under Wyoming and Utah law, “the natural results
of [an insured's] negligent and unworkmanlike construction
do not constitute an occurrence triggering coverage under

a[CGL] policy.” 17  Great Divide Ins., 2006 WL 3933078,
at *8, 2006 U.S. Dist. LEXIS 94826, at *23 (holding
that an event is not an “accident” under Wyoming law if
defendant breached the underlying construction contract and
the damages are “the natural and foreseeable result” of an
insured's *1175  negligent construction work); accord Great
Am. Ins., 448 F.Supp.2d at 1281 (“[A]n insured's own faulty
or negligent work is not fairly characterized as an occurrence
under a[CGL] policy.”); H.E. Davis, 248 F.Supp.2d at 1084
(holding that the insured's negligent work was not an
“accident” under Utah law because the consequences of such

work were “natural, expected, or intended”). 18

17 EMC contends that—as a categorical matter—insurers
have no duty to defend against breach-of-contract claims
under Wyoming or Utah law. We disagree. It is true
that under Wyoming law, a breach of contract never
constitutes an “accident.” See Great Divide Ins., 2006
WL 3933078, at *8, 2006 U.S. Dist. LEXIS 94826, at
*30; First Wyo. Bank, 860 P.2d at 1099; Action Ads, Inc.
v. Great Am. Ins. Co., 685 P.2d 42, 43–44 (Wyo.1984).
However, Utah courts “ha[ve] not adopted wholesale the
notion that [CGL] policies confine the insurer's liability
to tort actions alone.” Great Am. Ins., 448 F.Supp.2d
at 1285. However, as discussed in the text supra, on
the facts presented here, this point of difference is
not material to the choice-of-law issue. Concerning the
question that these facts place at issue—viz., whether
the natural results of an insured's unworkmanlike or
negligent construction can constitute an occurrence (i.e.,
accident) triggering coverage under a CGL policy—the
law of Wyoming and Utah is in agreement, answering in
the negative.

18 Bartile complains that the district court improperly
relied on H.E. Davis. Because H.E. Davis used the
term “foreseeable” in finding that the negligent action
was not an “accident,” Bartile claims that H.E. Davis
was effectively overruled by N.M. ex rel. Caleb. Aplt.
Opening Br. at 21–23; Aplt. Reply Br. at 7–8. As
discussed supra note 16, however, the Utah Supreme
Court was concerned with importing the meaning of
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“foreseeability” from tort law. N.M. ex rel. Caleb, 175
P.3d at 571 n. 7. Furthermore, H.E. Davis is consistent
with N.M. ex rel. Caleb because it found that the
negligent results of the construction were not “expected.”
H.E. Davis, 248 F.Supp.2d at 1084. The district court
also did not err in omitting N.M. ex rel. Caleb from
its discussion in this case because the Utah Supreme
Court followed its own precedent in defining the term
“accident” for purposes of a CGL policy.

In sum, the district court properly found that Wyoming and
Utah would apply the same law to this action regarding the
admissibility of extrinsic evidence and the definition of the
term “accident.” The district court also correctly applied the
law of the forum.

IV. RECOUPMENT OF COSTS
“We review the district court's grant of summary judgment
de novo, using the same legal standard applied by the district
court.” Apartment Inv. & Mgmt. Co. v. Nutmeg Ins. Co., 593
F.3d 1188, 1192 (10th Cir.2010). Summary judgment should
be granted if “there is no genuine issue as to any material fact
and ... the movant is entitled to judgment as a matter of law.”
Fed.R.Civ.P. 56(c)(2). When applying this standard, “[w]e
examine the factual record and draw all reasonable inferences
in the light most favorable to the nonmoving party.” City of
Herriman v. Bell, 590 F.3d 1176, 1181 (10th Cir.2010).

The district court denied EMC's motion for summary
judgment with respect to the request to recoup the costs of
defending Bartile in the underlying action. EMC argues that
it undertook this defense subject to a reservation of rights.
Because the district court concluded that EMC did not have a
duty to defend Bartile against the allegations, EMC contends
that it is entitled to recoup those defense costs.

[27]  [28]  [29]  [30]  Under Wyoming law, 19  courts
disfavor insurer's attempts to defend insureds while retaining
the right to deny coverage and recoup defense costs at a
later date. Shoshone First Bank, 2 P.3d at 515–16; see Am.
States Ins. Co. v. Ridco, Inc., No. Civ. 95CV158D, 1996
WL 33401184, at *3 (D.Wyo. Feb.8, 1996). “The insurer
is not permitted to unilaterally modify and change policy
coverage.” Shoshone First Bank, 2 P.3d at 515. Furthermore,
“ ‘[a] reservation of rights letter does not create a contract
allowing an insurer to recoup defense costs from its insureds.’
” Id. at 516 (quoting Ridco, 1996 WL 33401184, at *3). “ ‘If
an insurance carrier believes that no coverage exists, then it
should deny its insured a *1176  defense at the beginning
instead of defending and later attempting to recoup from its

insured the costs of defending the underlying action.’ ” Id.
(quoting Ridco, 1996 WL 33401184, at *3).

19 We have not engaged in a choice-of-law analysis
with respect to the recoupment of costs. In denying
EMC's motion to recoup costs, the district court applied
Wyoming law. Although EMC attempts to distinguish
the Wyoming case law on appeal, it limits its challenge
to the merits of the denial. Neither party disputes the
application of Wyoming law.

[31]  In this action, EMC has no right to recoup its costs
of defending Bartile. As an initial matter, the CGL policies
contain no provisions reserving EMC's right to recoup
defense costs from Bartile. Although EMC subsequently
issued a reservation-of-rights letter, this letter constituted a
unilateral attempt either to modify the existing CGL policies
or to create a new contract authorizing recoupment. Neither
attempt succeeds. As Shoshone First Bank instructs, EMC
should have denied Bartile a defense at the outset of the
underlying action instead of defending against the action for
several years and only now attempting to recoup its defense
costs.

EMC attempts to distinguish Shoshone First Bank on its
facts. In particular, EMC notes that Shoshone First Bank
addressed an insurer's request to recoup its defense costs in
a case involving an amalgam of covered and non-covered
claims. By contrast, EMC explains that it seeks to recover
defense costs in a case involving only non-covered claims.
In reaching its conclusion in Shoshone First Bank, however,
the Wyoming Supreme Court favorably cited “a very clear
and incisive articulation of the problem” with reservation-
of-rights letters. 2 P.3d at 516 (referencing Ridco, 1996 WL
33401184, at *3). As noted supra, the problem is that “[a]
reservation of rights letter does not create a contract” and is
therefore unenforceable. Id. This “articulation” constitutes a
strong indication of how the Wyoming Supreme Court would
rule on this matter where only non-covered claims are at issue.
Finally, despite EMC's requests, we decline to reverse the
district court merely because Wyoming follows the minority

position on the recoupment-of-costs issue. 20

20 In its reply brief, EMC argues that the court should
enforce the reservation-of-rights letter. First, EMC
contends that the letter is enforceable absent an express
agreement because it “timely and explicitly reserve[d]
its right to recoup the costs” and “provide[d] specific
and adequate notice of the possibility of reimbursement.”
Aplee. Reply Br. at 3. Second, EMC claims that the letter
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is enforceable because it was an implied-in-fact contract.
Third, EMC asserts that the letter is enforceable because
“[t]he defense was offered and provided under the
reservation of rights, not under obligations established
by the [CGL] polic[ies].” Id. at 6. Nevertheless, EMC
waived these arguments by failing to raise them before
the district court, see Cummings v. Norton, 393 F.3d
1186, 1190 (10th Cir.2005) (“[I]ssues not raised below
are waived on appeal.”), and in its opening brief, see Fed.
R.App. P. 28(a)(9)(A); Bronson, 500 F.3d at 1104.

CONCLUSION

For the foregoing reasons, we AFFIRM the district court's
orders denying the motions to dismiss, denying the motion to
transfer, and granting summary judgment in favor of EMC on
the duty-to-defend issue, and denying summary judgment to
EMC on the recoupment-of-costs issue.

All Citations

618 F.3d 1153

End of Document © 2020 Thomson Reuters. No claim to original U.S. Government Works.
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772 F.3d 960
United States Court of Appeals,

First Circuit.

LYMAN MORSE BOATBUILDING, INC. and Cabot
Lyman, Plaintiffs, Appellees, Cross–Appellants,

v.
NORTHERN ASSURANCE COMPANY OF

AMERICA, Defendant, Appellant, Cross–Appellee.

Nos. 14–1380, 14–1438.
|

Dec. 2, 2014.

Synopsis
Background: Insureds, a boat building company and its
controlling owner, brought action against commercial general
liability (CGL) insurer, seeking to recover costs and attorney
fees that they incurred in defending arbitration proceeding
relating to claim that luxury yacht constructed by company
had numerous defects. The United States District Court
for the District of Maine, D. Brock Hornby, J., ruled that
insurer had a duty to defend owner, but not company, and
awarded owner 50 percent of the attorney fees that owner
and company jointly incurred in defending the arbitration
proceeding. Parties cross-appealed.

Holdings: The Court of Appeals, Lynch, Chief Judge, held
that:

[1] insurer was not obliged to defend company, and

[2] insurer was not obliged to defend owner.

Affirmed in part, reversed in part, and remanded.
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Under Maine law, because the duty to defend
is broad, any ambiguity in a policy regarding
the insurer's duty to defend is resolved against
the insurer, and policy exclusions are construed
strictly against the insurer; at the same time,
courts may not speculate about causes of action
that were not stated in the complaint.
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217k2278(20) Products and Completed
Operations Hazards
217k2278(21) In general
Under Maine law, commercial general liability
(CGL) policies are designed to cover
“occurrence of harm risks” but not “business
risks”; an “occurrence of harm risk” is a risk that
a person or property other than the product itself
will be damaged through the fault of the insured,
whereas a “business risk” is a risk that the insured
will not do his job competently, and thus will be
obligated to replace or repair his faulty work.

1 Cases that cite this headnote

Attorneys and Law Firms

*962  James D. Poliquin, with whom Norman, Hanson
& DeTroy, LLC was on brief, for appellant/cross-appellee
Northern Assurance Company of America.

Robert C. Hatch, with whom Leonard W. Langer, Hillary J.
Bouchard, and Thompson & Bowie, LLP were on brief, for
appellees/cross-appellants Lyman Morse Boatbuilding, Inc.
and Cabot Lyman.

Before LYNCH, Chief Judge, STAHL and KAYATTA,
Circuit Judges.

Opinion

LYNCH, Chief Judge.

Lyman Morse Boatbuilding, Inc. (LMB) of Maine contracted
to build a luxury yacht for Russ Irwin. Unhappy with
the completed yacht, in 2011 Irwin brought an arbitration
proceeding against LMB and Cabot Lyman, the controlling
owner of LMB, alleging that the vessel had numerous defects.
LMB and Cabot Lyman tendered defense of the arbitration
complaint to their insurer, Northern Assurance Company
of America, but Northern Assurance refused to defend the
insureds. So the insureds filed this federal suit in 2012 seeking
to recover the costs and attorneys' fees that they incurred in
the arbitration proceeding.

The district court held that Northern Assurance had a duty
to defend Cabot Lyman, the individual, but not LMB, the
corporation; it then awarded to Cabot Lyman 50 percent of
the attorneys' fees incurred during the arbitration by the two
insureds together. Each side was unhappy and we are faced
with appeals and cross-appeals. We conclude that on the
pertinent facts Northern Assurance owed neither insured a
defense under Maine law. Thus, we affirm in part, reverse in
part, and remand for entry of judgment in favor of Northern
Assurance.

I.

A. The Arbitration Demand
On July 22, 2011, Irwin filed an arbitration complaint against
LMB and Cabot Lyman, claiming damages related to the
allegedly defective construction of a 52–foot custom sailing

vessel. 1  Irwin alleged that LMB and Cabot Lyman had
agreed to build the vessel “with the ‘best practices for quality
yacht construction’ using the ‘highest quality materials' ” for
a price of $2,155,000. However, there were cost overruns,
and Irwin eventually ended up paying over $3,400,000 for
the completed vessel. Moreover, upon LMB's delivery of the
vessel to Irwin, Irwin allegedly discovered multiple defects,
which necessitated a series of rejections and repairs. As of the
date of filing of the arbitration complaint, the quality of the
vessel was still unsatisfactory to Irwin.

1 The “Yacht Construction Contract” applicable to the
transaction contains an arbitration clause providing that
“[a]ny dispute arising from this agreement will be
resolved via binding arbitration.”

That complaint alleged eight causes of action: intentional
fraud, negligent misrepresentation, constructive fraud, breach
of contract, rejection and revocation of acceptance under the
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Uniform Commercial *963  Code, breach of the implied
warranty of fitness for a particular purpose, breach of
the implied warranty of merchantability, and violations of
Maine's unfair trade practices laws. Irwin requested rescission
of the agreement and a refund and damages for the time he
spent and the expenses he incurred during the period when
he repeatedly rejected the yacht because of its defects, as
well as “the return ... of the amounts overpaid to [LMB
and Cabot Lyman] and the difference between the value of
the ‘highest quality’ version of the Vessel that [LMB and
Cabot Lyman] represented that [Irwin] would receive and the
actual version [Irwin] received.” He also requested punitive
damages, attorneys' fees and costs, interest, and “such other
and further relief as the Court deems just and proper.”

The arbitration complaint contained two paragraphs naming
Cabot Lyman. First, Irwin alleged that Cabot Lyman, the
controlling owner of LMB, was the alter ego of the
corporation, and alleged that “[a] unity of interest exists
between [Cabot] Lyman and [LMB] and injustice and fraud
can only be avoided by piercing the corporate veil” and
holding Cabot Lyman jointly and severally liable for the
wrongs alleged.

Second, in the course of alleging violations of Maine's unfair
trade practices laws, the complaint stated that LMB and Cabot
Lyman

made further repeated representations
and promises to [Irwin] about
“best practices” and “highest quality”
construction that they guaranteed for
the completion of the Vessel ...; for
example, [Cabot] Lyman expressly
represented to [Irwin] that he
had extensive experience sailing
worldwide including in the Caribbean
and he was aware of the most common
problems [Irwin] would encounter
during his travels in tropical and other
varying conditions ...; as such he
assured the Vessel would be completed
to withstand these issues.

After the insurer refused their request for defense, LMB hired
a law firm, Thompson & Bowie, LLP, to represent both it
and Cabot Lyman in the arbitration. That firm then filed this

lawsuit on behalf of the insureds, seeking to recover from
Northern Assurance the costs and attorneys' fees incurred

in the arbitration. 2  LMB and Cabot Lyman also brought a
claim for unfair claims settlement practices, contending that
Northern Assurance had not made a coverage decision in a
timely manner.

2 The district court found that LMB paid or reimbursed all
of Cabot Lyman's attorneys' fees.

B. The CGL Insurance Policy
On January 4, 2008, Northern Assurance had issued a
package insurance policy to LMB and Cabot Lyman. The
named insureds listed in the Declarations of the policy are
“Lyman Morse Boatbuilding Co., Inc.” and “Cabot & Heidi
Lyman ATIMA.” “ATIMA” stands for “as their interests
may appear.” Section III of the package policy provides
the insureds with Commercial General Liability (CGL)
insurance. It states in relevant part as follows:

Throughout this policy the words “you” and “your” refer
to the Named Insured shown in the Declarations, and any
other person or organization qualifying as a Named Insured
under this policy....

....

a. We will pay those sums that the Insured becomes
legally obligated to pay as damages because of
“bodily injury” or “property damage” *964  to which
this insurance applies. We will have the right and duty
to defend the Insured against any “suit” seeking those
damages. However, we will have no duty to defend
the insured against any “suit” seeking damages for
“bodily injury” or “property damage” to which this
insurance does not apply....

b. This insurance applies to “bodily injury” and
“property damage” only if:

(1) The “bodily injury” or “property damage” is
caused by an “occurrence”....

“Property damage” is defined as “[p]hysical injury to tangible
property, including all resulting loss of use of that property”
or “[l]oss of use of tangible property that is not physically
injured.” “Occurrence” is defined as “an accident, including
continuous or repeated exposure to substantially the same
general harmful conditions.” “ ‘Suit’ means a civil proceeding
in which damages because of ... ‘property damage’ ... to
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which this insurance applies are alleged,” and includes “[a]n
arbitration proceeding in which such damages are claimed
and to which the Insured must submit.”

Importantly, the policy excludes from coverage “ ‘[p]roperty
damage’ to ‘your product’ arising out of it or any part of it.”
This exclusion, common to CGL policies, is generally called
the “your product” exclusion. “Your product,” in turn,

a. Means:

(1) Any goods or products, other than real property,
manufactured, sold, handled, distributed or disposed
of by:

(a) You;

(b) Others trading under your name; or

(c) A person or organization whose business or assets
you have acquired; and

(2) Containers (other than vehicles), materials, parts or
equipment furnished in connection with such goods or
products.

b. Includes

(1) Warranties or representations made at any time with
respect to the fitness, quality, durability, performance
or use of “your product”; and

(2) The providing of or failure to provide warnings or
instructions.

C. The Proceedings in the District Court
On cross-motions for summary judgment, the district court
held that Northern Assurance had no duty to defend LMB,
but that it did have an obligation to defend Cabot Lyman in
the arbitration proceeding. Lyman Morse Boatbuilding, Inc.
v. N. Assurance Co. of Am., Inc., No. 2:12–cv–313–DBH,
2013 WL 5435204, at *1 (D.Me. Sept. 27, 2013) [hereinafter
Lyman I ]. The court held that the “your product” exclusion
excused Northern Assurance from any duty to defend LMB
because the only “property damage” alleged by the arbitration
demand was to the yacht built by LMB. Id. at *4. “There is
no suggestion” in the arbitration demand, the court explained,
“that somehow the yacht's defects damaged other property.”
Id.

However, the court determined that Northern Assurance
did have a duty to defend Cabot Lyman, the individual,
notwithstanding the “your product” exclusion, because “[t]he
yacht was the boatyard's product, not Cabot Lyman's

product.” Id. *965  at *5. 3

3 The court also held that Irwin's claims for economic loss
were not covered by the policy, see Lyman I, 2013 WL
5435204, at *2, *4 & n. 10, and that Northern Assurance
was entitled to summary judgment on the insureds' claim
of unfair claims settlement practices, see id. at *5–6.
Those rulings are not at issue on appeal.

In a separate order on the issue of damages, the district court
held that Cabot Lyman was entitled to recover 50 percent
of the attorneys' fees that LMB and Cabot Lyman jointly
incurred in defending the arbitration proceeding. Lyman
Morse Boatbuilding, Inc. v. N. Assurance Co. of Am., Inc., No.
2:12–cv–313–DBH, 2014 WL 901445, at *1, *4 (D.Me. Mar.
6, 2014) [hereinafter Lyman II ]. Reasoning that “[b]oth the
corporation and the individual needed a defense, [and that] the
nature of their defenses overlapped substantially, albeit not
entirely,” the court concluded that an equal division of fees
between the corporation and the individual was appropriate.
Id. at *3–4.

D. This Appeal
Northern Assurance has appealed, arguing that it did not owe
a duty to defend Cabot Lyman in the arbitration proceeding,
and LMB and Cabot Lyman have cross-appealed, arguing that
Northern Assurance did owe a duty to defend LMB. Both
parties contend that the district court's ruling on the duty to
defend and the damages issue was error.

II.

[1]  “The district court's conclusion on the duty to defend is
reviewed de novo.” Metro. Prop. & Cas. Ins. Co. v. McCarthy,
754 F.3d 47, 49 (1st Cir.2014) (citing Bucci v. Essex Ins. Co.,
393 F.3d 285, 290 (1st Cir.2005)); see also Mitchell v. Allstate
Ins. Co., 36 A.3d 876, 879 (Me.2011) (analysis of insurer's
duty to defend under Maine law is a pure question of law
reviewed de novo).

[2]  [3]  [4]  The parties agree that Maine law applies
to this dispute. To determine whether an insurer owes its
insured a duty to defend, Maine courts apply the “comparison
test,” which involves a “comparison of the allegations in the
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underlying complaint with the provisions of the insurance
policy” to determine if the claims alleged are within the
coverage of the policy. Mitchell, 36 A.3d at 879. “[A]n
insurer must provide a defense if there is any potential that
facts ultimately proved could result in coverage.” Id.; accord
Howe v. MMG Ins. Co., 95 A.3d 79, 81 (Me.2014) (quoting
Cox v. Commonwealth Land Title Ins. Co., 59 A.3d 1280,
1283 (Me.2013)). “Because the duty to defend is broad, any
ambiguity in the policy regarding the insurer's duty to defend
is resolved against the insurer, and policy exclusions are
construed strictly against the insurer.” Mitchell, 36 A.3d at
879 (citations omitted). At the same time, courts may “not
speculate about causes of action that were not stated” in the
complaint. York Golf & Tennis Club v. Tudor Ins. Co., 845
A.2d 1173, 1175 (Me.2004).

[5]  We first address whether Northern Assurance had a duty
to defend LMB in the arbitration proceeding. LMB concedes
that “the ‘your product’ exclusion serves to exclude coverage
for any property sold, handled, distributed or disposed of
by” LMB, which includes the allegedly defective yacht.
But, LMB argues, Northern Assurance nonetheless owed
a duty to defend it in the arbitration proceeding because
“the allegations in the Arbitration Complaint provide a basis
for Russ Irwin to prove damage to his own or others'
personal property, which would fall within *966  the ambit of
coverage under the Policy as unexcluded ‘property damage.’ ”

This argument fails. As the district court correctly observed,

[Irwin's] Arbitration Demand is
strident, but simple. It complains about
the failure to build the yacht as
promised, as well as overbilling....
[T]he claims for economic damage....
all have to do with what the buyer
paid, the difference in value between
the yacht as promised and actually
delivered, and the value of the
buyer's time, expense and burdens in
dealing with the boatyard while trying
to obtain satisfaction. There is no
suggestion that somehow the yacht's
defects damaged other property. There
is no suggestion, for example, that
the buyer put cushions and equipment

on the yacht that were damaged on
account of defects.

Lyman I, 2013 WL 5435204, at *4. Thus the complaint did not
allege any facts that even suggest the potential for a covered
claim.

Plaintiffs resist this conclusion, pointing out that, in the
course of alleging constructive fraud, Irwin alleged that LMB
and Cabot Lyman “breached the trust and confidence which
[Irwin] entrusted with them in the failed construction and
completion of the Vessel and in putting [Irwin]'s life, limb
and property and those of his family and loved ones at risk on
the oceans and at sea.” But this passing reference to a “risk”
to property is not sufficient to trigger a duty to defend under
Maine law.

In Baywood Corp. v. Maine Bonding & Casualty Co., 628
A.2d 1029 (Me.1993), the Maine Law Court found that a
complaint alleging that the insured inadequately designed a
sewer system for a condominium complex did not fall within
the coverage of a CGL policy because it sought only “the
cost to replace or upgrade the [sewer] system.” Id. at 1031.
Although “the complaint refer [red] generally to property
damage,” the Law Court explained, it “allege[d] no physical
damage to the [condominium] units.” Id. Thus, the insurer had
no duty to defend. Id.

So it is here. While referring generally to a “risk” to personal
property, Irwin's arbitration complaint did not allege any
damage to such property or request any relief for personal
property damage. Instead, the complaint requested several
specific items of relief related to the damage sustained
by the defective vessel itself and the expense that Irwin
went to in discovering and attempting to rectify its defects.
“[B]ecause [Irwin's] complaint d[id] not allege actual damage
to property but rather s[ought] damages for replacing
defective workmanship, which is a business risk specifically
excluded from the policy, [Northern Assurance] ha[d] no
obligation to defend the underlying action.” Id.

Plaintiffs erroneously argue that because the arbitration
complaint did not foreclose the possibility that Irwin's
personal property was damaged, LMB was entitled to a
defense. That is not a correct statement of the law. If plaintiffs'
articulation of the duty to defend were correct, that would

make the duty virtually limitless. 4  More specifically, it would
run afoul of the Maine Law Court's admonition that courts
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adjudicating the duty to defend may “not speculate about
causes of action that were not stated” in the complaint. York
Golf & Tennis Club, 845 A.2d at 1175.

4 The same goes for plaintiffs' contention at oral argument
that Northern Assurance owed a duty to defend based on
the complaint's request “[f]or such other and further relief
as the Court deems just and proper.” If an insurer were
required to defend simply because a complaint includes
a catchall request for all “just and proper” relief, the
duty to defend would be triggered in virtually every case,
contrary to the contours of Maine law.

*967  The cases upon which plaintiffs rely do not in fact
support plaintiffs' overly broad articulation of the duty to
defend. They are readily distinguishable from this case. In
Auto Europe, LLC v. Connecticut Indemnity Co., 321 F.3d
60 (1st Cir.2003), the underlying complaint alleged that
Auto Europe had fraudulently overcharged its customers in
violation of the Maine Unfair Trade Practices Act (UTPA).
Id. at 63, 66–67. The court held that Auto Europe was entitled
to a defense from its insurance company notwithstanding a
policy exclusion for “willfully dishonest or fraudulent acts”
because the Maine UTPA “permit[ted] liability in the absence
of an intent to deceive,” so “it [was] possible ... that the
facts as developed at trial would reveal an improper practice
that was unaccompanied by an intent to deceive.” Id. at
67–68. Similarly, in Mitchell, the Maine Law Court held
that Mitchell was entitled to a defense against a complaint
that alleged that he converted lobster fishing equipment,
notwithstanding a policy exclusion for intentional acts,
because the complainant, Ames, could have established that
Mitchell committed conversion by “accidentally interfer[ing]
with Ames's rights.” 36 A.3d at 880–81. Finally, in Howe,
the Law Court held that the insurer had a duty to defend a
nuisance and negligence lawsuit arising out of the conduct of
the insured condominium owner's dog because the complaint
alleged that the dog had “bitten people” and that other “unit
owners ha[d] been assaulted” by the dog, and thus alleged
“bodily injury” potentially covered by the insurance policy.

See 95 A.3d at 81. 5  Thus, in Auto Europe, Mitchell, and
Howe, the court found a duty to defend because there was a
theory of liability under a cause of action actually pleaded that
would have afforded insurance coverage. Here, in contrast,
Irwin's complaint—while specifying in considerable detail
the relief sought—made no claim whatsoever for damage
to personal property. The district court correctly found that
Northern Assurance had no duty to defend LMB.

5 Counsel for LMB stated at oral argument that, in Howe,
the Law Court determined that “there was a duty to
defend because it [was] possible, though never alleged
in the complaint, that the dog could have done property
damage to [condominium] Association property.” This
was an argument that Howe's counsel made in her brief,
see Howe, 95 A.3d at 81, but the court did not explicitly
accept (or reject) it. The court explicitly found a duty
to defend because the complaint “outline[d] a claim of
bodily injury for which Howe might be answerable to
the [condominium] Association, depending on the facts
developed as the case proceeds.” Id. (emphasis added).

[6]  We conclude otherwise as to the court's ruling that
Northern Assurance did have a duty to defend Cabot Lyman
in the arbitration proceeding because the “your product”
exclusion did not apply to him. We find that the exclusion
does apply to Cabot Lyman and thus hold that Northern
Assurance had no duty to defend him in the arbitration
proceeding.

[7]  [8]  In interpreting this insurance contract, our task is to
“ ‘effect the parties' intentions ... construed with regard for the
subject matter, motive, and purpose of the agreement, as well
as the object to be accomplished.’ ” State v. Murphy, 861 A.2d
657, 661 (Me.2004) (alteration in original) (quoting Handy
Boat Serv., Inc. v. Prof'l Servs., Inc., 711 A.2d 1306, 1308
(Me.1998)). We must examine the entire agreement, giving
the language its plain meaning. Id. (citing Am. Prot. Ins. Co.
v. Acadia Ins. Co., 814 A.2d 989, 993–94 (Me.2003)).

The insurance policy defines “your product” as “goods or
products ... manufactured, *968  sold, handled, distributed or
disposed of by ... [y]ou.” The term “[i]ncludes ... [w]arranties
or representations made at any time with respect to the fitness,
quality, durability, performance or use of ‘your product.’ ”
“[T]he words ‘you’ and ‘your’ refer to the Named Insured”
listed on the policy, and those Named Insureds are LMB,
Cabot Lyman, and Heidi Lyman. Thus, the “your product”
exclusion, by its plain terms, applies to the products of
LMB, Cabot Lyman, or Heidi Lyman, and to damages arising
out of warranties or representations made “with respect to
the fitness, quality, durability, performance or use” of such
products. Cf. Am. First Credit Union v. Kier Constr. Corp.,
314 P.3d 1055, 1059 (Utah Ct.App.2013) (holding that “your
product” exclusion in CGL policy on which Broberg was the
named insured was properly read to “exclude[ ] coverage
for ‘[p]roperty damage to [Broberg's] product arising out
of it or any part of it’ ” (second and third alterations in
original) (internal quotation marks omitted)). The term “your
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product” includes the yacht (because it is LMB's product)
and the allegedly fraudulent misrepresentations made by
Cabot Lyman as president and officer of LMB (because they
concerned the quality of the yacht).

Northern Assurance argues that the “your product” exclusion
is “not insured-specific”—the operation of the exclusion does
not depend on the identity of the insured against whom the suit
is brought. It adds that this must at least be true here, where
the other insured, as a corporate officer, has allegedly acted as
an alter ego of the corporation that designed the product, and
the policy explicitly precludes coverage for representations
made with respect to the quality of the corporate insured's

products. 6  The provision does not exclude property damage
to “the insured's product”; it excludes property damage to
“your product,” a term that, on these facts, includes the yacht
even with respect to the suit against Cabot Lyman.

6 We need not address whether the “your product”
exclusion would preclude coverage for a claim against
an individual officer that is not explicitly included in the
policy's definition of “your product.”

Cabot Lyman and LMB cite no case or policy language that
refutes that interpretation of the insurance contract on the
facts here. Instead, they rely on the rule that ambiguities in
insurance contracts should be resolved against the insurer.
That rule is inapplicable. The “your product” exclusion is not
ambiguous in its application here. Irwin's complaint alleged
damages to the yacht; the policy excludes damages to “your
product”; “you” is defined as, inter alia, LMB; the yacht is
LMB's product; thus, the policy unambiguously excludes the
allegations of the complaint. Accordingly, on these facts, we
find that Northern Assurance had no duty to defend Cabot
Lyman in the arbitration proceeding.

[9]  To hold otherwise would undercut the well-recognized
purpose of CGL insurance policies, as articulated by the
Maine Law Court. CGL policies are designed to cover
“occurrence of harm risks” but not “business risks.” Peerless
Ins. Co. v. Brennon, 564 A.2d 383, 386 (Me.1989). As the
Law Court explained,

[a]n “occurrence of harm risk” is a risk
that a person or property other than the
product itself will be damaged through
the fault of the [insured]. A “business
risk” is a risk that the [insured]

will not do his job competently, and
thus will be obligated to replace or
repair his faulty work. The distinction
between the two risks is critical to
understanding a CGL *969  policy. A
CGL policy covers an occurrence of
harm risk but specifically excludes a
business risk.

Id. (quoting Note, Baybutt Construction Corp. v. Commercial
Union Insurance Co.: A Question of Ambiguity in
Comprehensive General Liability Insurance Policies, 36 Me.
L.Rev. 179, 182 (1984)). The type of harm alleged in Irwin's
complaint is, by contrast, a “business risk” that is excluded
under the terms of the CGL policy Northern Assurance issued
to LMB and Cabot Lyman. There is no principled reason why
that result would change because Irwin named Cabot Lyman
as a defendant on an alter ego theory and for representations
he made as a director and president of LMB about a yacht
manufactured by LMB. As was recognized in Cle Elum Bowl,
Inc. v. N. Pac. Ins. Co., 96 Wash.App. 698, 981 P.2d 872
(1999), “an insured director and officer ... is subject to the
same exclusions that deny coverage to the corporation.” Id.
at 877.

We note that a contrary holding would also create perverse
incentives when plaintiffs sue a corporation for defective
workmanship. If these plaintiffs could trigger a duty to defend
on the part of the corporation's CGL insurer not otherwise
obligated to provide a defense by simply adding a corporate
officer or employee as a defendant, they would often have the
incentive to do so in order to add another pocket to the other
side of the negotiating table. As a consequence, the “your
product” exclusion, long a staple of CGL policies, would be
rendered a dead letter. We decline to read the policy to allow
such a result, absent any evidence, of which there is none, that
this was the parties' intent.

III.

We hold that Northern Assurance did not owe a duty to
defend LMB or Cabot Lyman in the underlying arbitration
proceeding. The decision of the district court is affirmed in
part and reversed in part. We remand for entry of judgment in
favor of Northern Assurance. Costs are awarded to Northern
Assurance Company of America.
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KeyCite Yellow Flag - Negative Treatment
 Called into Doubt by Black & Veatch Corporation v. Aspen Insurance (Uk)

Ltd, 10th Cir.(Kan.), February 13, 2018

119 A.D.3d 103
Supreme Court, Appellate Division,

First Department, New York.

NATIONAL UNION FIRE INSURANCE COMPANY
OF PITTSBURGH, PA, Plaintiff–Respondent,

v.
TURNER CONSTRUCTION COMPANY,

et al., Defendants–Appellants,
GSJC 30 Hudson Urban Renewal, LLC, Defendant.

May 15, 2014.

Synopsis
Background: Liability insurer brought declaratory judgment
action against general contractor, subcontractor, and building
owner, seeking declaration that commercial general liability
(CGL) and umbrella policy did not cover building owner's
claims against contractor and subcontractor, arising from
incident in which piece of exterior wall of building
fell to the street from eighth-story level, and seeking
reimbursement of defense costs incurred in building owner's
action. The Supreme Court, New York County, Shirley
Werner Kornreich, J., granted insurer's motion for summary
judgment, and contractor and subcontractor appealed.

Holdings: The Supreme Court, Appellate Division, Saxe, J.,
held that:

[1] amended definition of “occurrence” in policy did not
encompass faulty workmanship, and

[2] policy precluded reimbursement of defense costs.

Affirmed as modified.

West Headnotes (10)

[1] Insurance
Accident, occurrence or event

217 Insurance

217XVII Coverage––Liability Insurance
217XVII(A) In General
217k2273 Risks and Losses
217k2275 Accident, occurrence or event
Under both New York and New Jersey law,
construction defects such as faulty design,
fabrication or installation do not constitute
“occurrences” under a commercial general
liability (CGL) insurance policy.

1 Cases that cite this headnote

[2] Insurance
Insured's liability for damages

Insurance
Risks and Losses

Insurance
Bodily injury

Insurance
Property damage

217 Insurance
217XVII Coverage––Liability Insurance
217XVII(A) In General
217k2267 Insurer's Duty to Indemnify in General
217k2269 Insured's liability for damages
217 Insurance
217XVII Coverage––Liability Insurance
217XVII(A) In General
217k2273 Risks and Losses
217k2274 In general
217 Insurance
217XVII Coverage––Liability Insurance
217XVII(A) In General
217k2273 Risks and Losses
217k2276 Bodily injury
217 Insurance
217XVII Coverage––Liability Insurance
217XVII(A) In General
217k2273 Risks and Losses
217k2277 Property damage
The general rule under New York and New
Jersey law is that a commercial general liability
(CGL) insurance policy does not afford coverage
for breach of contract, breach of fiduciary duty,
or breach of warranty, but rather for bodily injury
and property damage.

1 Cases that cite this headnote

[3] Insurance
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Accident, occurrence or event
217 Insurance
217XVII Coverage––Liability Insurance
217XVII(A) In General
217k2273 Risks and Losses
217k2275 Accident, occurrence or event
Under New Jersey law, commercial liability
insurance does not provide coverage for faulty
workmanship that results in damage to the
insured's work; a commercial general liability
(CGL) policy does not cover an accident of faulty
workmanship but rather faulty workmanship
which causes an accident.

2 Cases that cite this headnote

[4] Insurance
Accident, occurrence or event

Insurance
Property damage

217 Insurance
217XVII Coverage––Liability Insurance
217XVII(A) In General
217k2273 Risks and Losses
217k2275 Accident, occurrence or event
217 Insurance
217XVII Coverage––Liability Insurance
217XVII(A) In General
217k2273 Risks and Losses
217k2277 Property damage
There is no “occurrence” under a commercial
general liability (CGL) policy where faulty
construction only damages the insured's own
work and faulty workmanship by subcontractors
hired by the insured does not constitute covered
“property damage” caused by an occurrence for
purposes of coverage under CGL policies issued
to the general contractor, since the entire project
is the general contractor's work.

3 Cases that cite this headnote

[5] Insurance
Accident, occurrence or event

217 Insurance
217XVII Coverage––Liability Insurance
217XVII(A) In General
217k2273 Risks and Losses
217k2275 Accident, occurrence or event

Negotiated amendment of the definition of
“occurrence” in commercial general liability
(CGL) policy, which provided coverage for
property damage caused by an occurrence,
to include an “accident, event, or happening,
including continuous or repeated exposure
to substantially the same general harmful
conditions” did not expand the definition so as
to encompass faulty workmanship by general
contractor or subcontractor, and thus policy
did not provide coverage to contractors for
building owner's breach of contract and poor
workmanship claims arising from incident in
which piece of building's exterior wall fell from
eighth-story level.

2 Cases that cite this headnote

[6] Insurance
Accident, occurrence, or event

217 Insurance
217XV Coverage––in General
217k2096 Risks Covered and Exclusions
217k2101 Accident, occurrence, or event
The requirement of a fortuitous loss is a
necessary element of insurance policies based on
either an “accident” or “occurrence.”

[7] Insurance
Defense costs

217 Insurance
217XXX Recovery of Payments by Insurer
217k3501 Reimbursement of Payments
217k3506 Liability Insurance
217k3506(2) Defense costs
New Jersey law permits reimbursement of costs
incurred by insurer in defending claims against
insured that are later determined not to be
covered.

1 Cases that cite this headnote

[8] Insurance
Defense costs

217 Insurance
217XXX Recovery of Payments by Insurer
217k3501 Reimbursement of Payments
217k3506 Liability Insurance
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217k3506(2) Defense costs
Under New Jersey law, where an insurer,
having honored its duty to defend, sought
reimbursement from an insured for those fees
incurred in defending uncovered claims, the right
of reimbursement exists because the insured
would be unjustly enriched in benefitting by,
without paying for, the defense of a non-covered
claim.

1 Cases that cite this headnote

[9] Insurance
Defense costs

217 Insurance
217XXX Recovery of Payments by Insurer
217k3501 Reimbursement of Payments
217k3506 Liability Insurance
217k3506(2) Defense costs
An insurer's entitlement to recoup its defense
costs from its insured must not contravene the
terms of the policy, since courts must determine
the rights and obligations of parties under an
insurance contract based on the policy's specific
language.

[10] Insurance
Defense costs

217 Insurance
217XXX Recovery of Payments by Insurer
217k3501 Reimbursement of Payments
217k3506 Liability Insurance
217k3506(2) Defense costs
Commercial general liability (CGL) insurance
policy endorsement, which provided that
liability insurer agreed not to “take action
or recourse against any insured for loss
paid or expenses incurred because of any
claims made against this policy,” precluded
reimbursement of costs incurred in defending
general contractor and subcontractor in action
by building owner, alleging breach of contract
and poor workmanship, arising from incident in
which piece of building's exterior wall fell from
eighth-story level, even though claim submitted
by contractor and subcontractor was ultimately
not covered under policy, where nothing in

policy's language differentiated between covered
and uncovered claims.

1 Cases that cite this headnote

Attorneys and Law Firms

**75  Saxe Doernberger & Vita, P.C., New York (Edwin L.
Doernberger of counsel), for Turner Construction Company,
appellant.

Saxe Doernberger & Vita, P.C., New York (Jeffrey J. Vita
of counsel), for Permasteelisa North America Corporation,
appellant.

Lindabury, McCormick Estabrook & Cooper, P.C., New York
(Jay Lavroff, Steven Bakfisch, Jeffrey R. Merlino and Scott
D. Zucker of counsel), for respondent.

LUIS A. GONZALEZ, P.J., PETER TOM, DAVID
FRIEDMAN, RICHARD T. ANDRIAS, DAVID B. SAXE,
JJ.

Opinion

SAXE, J.

*104  This declaratory judgment action involving insurance
coverage arises out of an underlying action brought by a
building owner against its contractors after a piece of the
exterior wall of its 42–story office building under construction
in Jersey City fell to the street from the eighth-story level.

*105  Defendant GSJC 30 Hudson Urban Renewal, LLC
(GSJC) is the owner of the Jersey City property. GSJC
retained defendant Turner Construction to serve as **76
general contractor for a construction project on the property,
and Turner subcontracted with defendant Permasteelisa North
America Corporation to design and build the exterior wall,
known as the “curtain wall,” which consisted of granite and
glass, with an attached network of decorative horizontal and
vertical pipe rails.

On January 25, 2010, a segment of the pipe rail system
fell to the street from the eighth floor of the building. The
outside consultant hired by GSJC to investigate and inspect
the curtain wall determined that more than 20% of the pipe
rail connections surveyed did not conform to the building
plans. It reported additional problems: inconsistencies in the
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method of rail attachment; loose shear block connections;
missing, sheared, or otherwise variably-sized screws; cracked
or deformed shear block screw chases; an inability of some
rails to accommodate thermal and building movements; bent
brackets on the pipe rail system; cracked glass louvers;
cracked glass panels; and water infiltration.

GSJC sued Turner and Permasteelisa in New Jersey Superior
Court for breach of contract, breach of warranty, and
negligence, based on allegations of “defects in the design,
fabrication and/or installation of components of the Pipe–
Rail Network,” which was responsible for the damage to the
building façade and the continuing danger that the remainder
of the pipe rail system would fall to the street.

The project was insured by plaintiff, National Union Fire
Insurance Company of Pittsburgh, PA, through an Owner
Controlled Insurance Program (OCIP), under which the
construction project owner procures insurance on behalf of all
parties performing work on the project or site. The insurance
covered the owner, GSJC, the general contractor, Turner,
and on-site project subcontractors, including Permasteelisa.
Under the OCIP, National Union issued commercial general
liability insurance policies and an umbrella policy (referred
to hereafter collectively as the policy).

The policy, as amended by an endorsement, defines
“[o]ccurrence” as “an accident, event, or happening,
including continuous or repeated exposure to substantially
the same general harmful conditions.” The policy contains
various exclusions, including one for professional services,
also known as a professional liability exclusion.

*106  Turner and Permasteelisa tendered notice of the
underlying action to National Union, which agreed to provide
a defense, subject to a reservation of rights, based on several
policy provisions that could preclude or limit insurance
coverage, including the fact that the policy provides coverage
only for property damage caused by an “occurrence” and
that the claim of defective design and workmanship does not
constitute “property damage.”

National Union commenced this action for a judgment
declaring that the policy did not cover the underlying claims
against Turner and Permasteelisa, and for reimbursement of
defense costs paid on Turner's and Permasteelisa's behalf. It
then moved for summary judgment declaring that there was
no coverage as a matter of law, because (1) GSJC's claims did
not constitute “property damage” or an “occurrence” within

the meaning of the policy; (2) the CGL policy did not cover
the claims for breach of contract, breach of warranty, or
breach of fiduciary duty; (3) Turner and Permasteelisa had
breached the notice provision of the policy; and (4) there was
no coverage for defective design-related claims because of the
professional liability exclusion.

**77  In opposition, Permasteelisa and Turner argued that the
parties had negotiated an “expanded” version of the definition
of “occurrence,” and that, based on dictionary definitions of
the terms “event” and “happening,” the subject loss should be
covered.

The motion court held that the policy did not cover
GSJC's claims against Turner and Permasteelisa, granted the
requested declaration, and directed that National Union be
reimbursed the costs and fees it paid for its defense of Turner
and Permasteelisa in the underlying action.

Discussion
Initially, it is undisputed that the law of New Jersey governs
this action, which turns on insurance policy interpretation,
and that New Jersey and New York law are consistent as to
the issues in dispute here.

[1]  [2]  Under both New York and New Jersey law,
construction defects such as those asserted in the underlying
action—faulty design, fabrication or installation—do not
constitute “occurrences” under a commercial general liability
insurance policy (see Firemen's Ins. Co. of Newark v. National
Union Fire Ins. Co., 387 N.J.Super. 434, 445, 904 A.2d
754, 760 [N.J.App.Div.2006]; *107  George A. Fuller Co. v.
United States Fid. & Guar. Co., 200 A.D.2d 255, 260–261,
613 N.Y.S.2d 152 [1st Dept.1994], lv. denied 84 N.Y.2d 806,
621 N.Y.S.2d 515, 645 N.E.2d 1215 [1994] ). The general
rule is that a commercial general liability insurance policy
does not afford coverage for breach of contract, breach of
fiduciary duty, or breach of warranty, but rather for bodily
injury and property damage (see Grand Cove II Condominium
Assn., Inc. v. Ginsberg, 291 N.J.Super. 58, 72, 676 A.2d 1123,
1130 [N.J.App.Div.1996]; Fuller, 200 A.D.2d at 259–260,
613 N.Y.S.2d 152).

[3]  Under New Jersey law, commercial liability insurance
does not provide coverage for faulty workmanship that
results in damage to the insured's work; a commercial
general liability policy “does not cover an accident of faulty
workmanship but rather faulty workmanship which causes
an accident” (Weedo v. Stone–E–Brick, Inc., 81 N.J. 233,
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249, 405 A.2d 788, 796 [1979] ). “While Weedo addressed
‘business risk’ in the context of whether certain exclusions
applied, the Weedo principle has been extended to the
threshold issue of whether the risk was within the scope
of the standard insurance clause” (Firemen's Ins. Co., 387
N.J.Super. at 443, 904 A.2d at 759).

[4]  There is no “occurrence” under a commercial general
liability policy where faulty construction only damages the
insured's own work (see Pennsylvania Gen. Ins. Co. v. Menk
Corp., 2011 WL 5864109, *4–5 [D.N.J. Nov. 21, 2011] ), and
faulty workmanship by subcontractors hired by the insured
does not constitute covered property damage caused by an
“occurrence” for purposes of coverage under commercial
liability insurance policies issued to the general contractor,
since the entire project is the general contractor's work (see
Firemen's Ins. Co., 387 N.J.Super. at 446, 449, 904 A.2d at
760–761, 762–763). In Baker Residential v. Travelers Ins.
Co., 10 A.D.3d 586, 587, 782 N.Y.S.2d 249 (1st Dept.2004),
where a developer delivered and installed defective structural
beams that deteriorated from water penetration due to
improper installation, flashing and waterproofing, this Court
held that the damages sought by the developer did not arise
from an “occurrence” resulting in damage to third-party
property distinct from the developers' own “work product.”
And in Direct Travel v. Aetna Cas. & Sur. Co., 214 A.D.2d
484, 485, 625 N.Y.S.2d 221 [1st Dept.1995] ), this Court
explained that **78  “[s]ince the claims asserted in the
underlying action were for economic loss resulting from the
plaintiff's purported breach of contract, coverage was also
properly disclaimed under the umbrella policy which covered
only ‘damages because of ‘bodily injury’ [or] ‘property
damage’ ... [c]aused by an ‘occurrence’ ” (see also Pavarini
Constr. Co. v. Continental Ins. Co., 304 A.D.2d 501, 502, 759
N.Y.S.2d 56 [1st Dept.2003] ).

[5]  *108  Despite the foregoing settled case law, Turner and
Permasteelisa argue that with the expansion of the definition
of “occurrence” to include “an accident, event, or happening,”
the policy covers GSJC's claims against them, or, at least,
that the amended definition of “occurrence” in the policy is
ambiguous. We disagree, and hold that the motion court was
correct in concluding that the negotiated amendment of the
definition of “occurrence” in the subject commercial liability
policies to include the words “event, or happening” along with
the word “accident” did not expand the definition so as to
encompass faulty workmanship.

[6]  “[T]he requirement of a fortuitous loss is a necessary
element of insurance policies based on either an ‘accident’ or
‘occurrence’ ” (Consolidated Edison Co. of N.Y. v. Allstate
Ins. Co., 98 N.Y.2d 208, 220, 746 N.Y.S.2d 622, 774
N.E.2d 687 [2002]; Insurance Law § 1101[a][1]; see also
Victory Peach Group, Inc. v. Greater New York Mut. Ins.
Co., 310 N.J.Super. 82, 87, 707 A.2d 1383, 1385 [1998]
). As the motion court recognized, the addition of “event”
or “happening” to the definition of “occurrence” did not
alter the legal requirement that the “occurrence” triggering
the coverage must be fortuitous. “[T]he requirement of a
fortuitous loss is a necessary element of insurance policies
based on either an ‘accident’ or ‘occurrence’ ” (Consolidated
Edison Co. of N.Y. v. Allstate Ins. Co., 98 N.Y.2d 208,
220, 746 N.Y.S.2d 622, 774 N.E.2d 687 [2002]; see also
Victory Peach Group, Inc. v. Greater New York Mutual
Ins. Co., 310 N.J.Super. 82, 87, 707 A.2d 1383, 1385 n. 1
[N.J.App.Div.1998] ). “[A] claim for faulty workmanship, in
and of itself, is not an occurrence under a commercial general
liability policy because a failure of workmanship does not
involve the fortuity required to constitute an accident” (9A
Couch On Insurance § 129:4 [3d ed. 2008]; Pennsylvania
Natl. Mut. Cas. Ins. Co. v. Parkshore Dev. Corp., 2008 U.S.
Dist. LEXIS 71318, 2008 WL 4276917, at *4 [D.N.J.2008],
affd. 403 Fed.Appx. 770 [3d Cir.2010] ).

In Uniroyal, Inc. v. Home Ins. Co., 707 F.Supp. 1368, 1381
(E.D.N.Y.1988), the United States District Court for the
Eastern District of New York explained that a definition of
“occurrence” that includes a “happening” or “event” as well
as an “accident” was developed by the insurance industry
“to provide clearly for coverage of gradual, continuous, and
prolonged events that might have been excluded by the
instantaneous connotation of ‘accident.’ ” Thus, the addition
of “happening” or “event” to the definition of “occurrence”
does not change the fact that fortuity is still an essential
consideration under New Jersey and New York law when
determining whether there is coverage under such a policy,
and a claim for faulty workmanship simply does not involve
fortuity.

We decline defendants' suggestion that instead of applying
the foregoing New Jersey and New York case law, we
apply the *109  reasoning adopted in other jurisdictions
under which faulty work may be treated as an “occurrence.”
Adopting the definition of “occurrence” propounded by
Turner and Permasteelisa to cover the breach of contract
and poor workmanship claims against them would essentially
transform National Union's policy into a surety or
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performance **79  bond. That is not the nature of the
coverage GSJC obtained.

We therefore affirm the grant of summary judgment declaring
that National Union is not obligated to defend or indemnify
Turner and Permasteelisa in the underlying action.

Having granted summary judgment on the coverage issue,
the motion court also, without discussion, directed that
National Union be reimbursed the cost of defending these
claims, which additional relief, although asked for in National
Union's complaint, was not mentioned in its motion.

[7]  [8]  New Jersey law permits reimbursement of costs
incurred in defending claims that are later determined not
to be covered. Where “an insurer, having honored its duty
to defend, sought reimbursement from an insured for those
fees incurred in defending uncovered claims, ... the right of
reimbursement exists because the insured would be unjustly
enriched in benefitting by, without paying for, the defense of
a non-covered claim” (see Hebela v. Healthcare Ins. Co., 370
N.J.Super. 260, 279, 851 A.2d 75, 86 [N.J.App.Div.2004],
citing Buss v. Superior Court, 16 Cal.4th 35, 65 Cal.Rptr.2d
366, 939 P.2d 766, 776–778 [1997] ).

[9]  However, an insurer's entitlement to recoup its defense
costs from its insured must not contravene the terms of
the policy, since “[c]ourts must determine the rights and
obligations of parties under an insurance contract based on
the policy's specific language” (Pepper v. Allstate Ins. Co.,
20 A.D.3d 633, 634, 799 N.Y.S.2d 292 [3d Dept.2005]; see
Webb v. Witt, 379 N.J.Super. 18, 33, 876 A.2d 858, 866
[N.J.App.Div.2005] ).

[10]  Policy endorsement MS # 00004 provides, “This policy
is primary coverage and the insurance carrier agrees not to
take action or recourse against any insured for loss paid

or expenses incurred because of any claims made against
this policy.” The insurer argues that this provision only
precludes it from seeking to recoup from its insured the
cost of defending against covered claims. However, there
is nothing in the endorsement's language that differentiates
between covered and uncovered claims; the endorsement
precludes the insurer from seeking “recourse against any
insured for ... expenses incurred because of any claims made
against this policy,” without *110  reference to whether those
claims were ultimately found to be covered by the policy.
Therefore, we hold that the reimbursement of defense costs
sought by the insurer is unambiguously precluded by the
policy, and the provision of the order on appeal that directs
the reimbursement of those costs is vacated.

Accordingly, the order of the Supreme Court, New York
County (Shirley Werner Kornreich, J.), entered June 19,
2012, which granted plaintiff's motion for summary judgment
declaring that it has no duty to defend or indemnify
defendants Turner Construction Company and Permasteelisa
North America Corporation in the underlying action, and
directed Turner and Permasteelisa to reimburse plaintiff the
defense fees and costs it paid in that action, should be
modified, on the law, to vacate the direction to reimburse
plaintiff its defense costs, and otherwise affirmed, without
costs.

Order, Supreme Court, New York County (Shirley Werner
Kornreich, J.), entered June 19, 2012, modified, on the law,
to vacate the direction to reimburse plaintiff its defense costs,
and otherwise affirmed, without costs.

All concur.

All Citations

119 A.D.3d 103, 986 N.Y.S.2d 74, 2014 N.Y. Slip Op. 03607

End of Document © 2020 Thomson Reuters. No claim to original U.S. Government Works.

National Union Fire Ins. Co. of Pittsburgh, PA v. Turner Constr. Co., 119 A.D.3d 103 (2014) 

234b

R
EC

EIV
ED

 by M
SC

 2/14/2020 12:29:43 PM

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2004633326&pubNum=0000162&originatingDoc=I8213c394dc1a11e390d4edf60ce7d742&refType=RP&fi=co_pp_sp_162_86&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_162_86
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2004633326&pubNum=0000162&originatingDoc=I8213c394dc1a11e390d4edf60ce7d742&refType=RP&fi=co_pp_sp_162_86&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_162_86
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1997156295&pubNum=0000661&originatingDoc=I8213c394dc1a11e390d4edf60ce7d742&refType=RP&fi=co_pp_sp_661_776&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_661_776
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1997156295&pubNum=0000661&originatingDoc=I8213c394dc1a11e390d4edf60ce7d742&refType=RP&fi=co_pp_sp_661_776&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_661_776
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2006913934&pubNum=0000602&originatingDoc=I8213c394dc1a11e390d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2006913934&pubNum=0000602&originatingDoc=I8213c394dc1a11e390d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2006923149&pubNum=0000162&originatingDoc=I8213c394dc1a11e390d4edf60ce7d742&refType=RP&fi=co_pp_sp_162_866&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_162_866
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2006923149&pubNum=0000162&originatingDoc=I8213c394dc1a11e390d4edf60ce7d742&refType=RP&fi=co_pp_sp_162_866&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_162_866


Pennsylvania Manufacturers Indemnity Company v. Pottstown..., 215 A.3d 1010 (2019)
2019 PA Super 223

 © 2020 Thomson Reuters. No claim to original U.S. Government Works. 1

215 A.3d 1010
Superior Court of Pennsylvania.

PENNSYLVANIA MANUFACTURERS
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Synopsis
Background: Commercial general liability (CGL) insurer
brought declaratory judgment action against insured building
owner seeking declaratory judgment that insurer had no
obligation to defend or indemnify insured on ground that
underlying action did not allege an “occurrence.” Insurer filed
motion for judgment on the pleadings. The Court of Common
Pleas, Montgomery County, Civil Division, No. 2017-09855,
Jeffrey S. Saltz, J., granted insurer's motion, and insured
appealed.

[Holding:] The Superior Court, No. 3489 EDA 2018, Colins,
J., held that underlying liability action by third-party tenant
against insured constituted an “occurrence” within meaning
of CGL insurance policy.

Reversed and remanded.

West Headnotes (13)

[1] Declaratory Judgment
Appeal and Error

118A Declaratory Judgment
118AIII Proceedings
118AIII(H) Appeal and Error
118Ak392 Appeal and Error

118Ak392.1 In general
Order providing declaratory judgment in favor
of commercial general liability (CGL) insurer
following motion for judgment on the pleadings
was properly before appellate court as an
appealable interlocutory order, in action by
insurer against insured building owner seeking
declaratory judgment that insurer had no
obligation to defend or indemnify insured
on ground that underlying action, although
order was not final by virtue of fact that
subsequent CGL insurer involved in action did
not move for judgment on the pleadings on its
counterclaim against insured, where declaratory
judgment order fully resolved insured's claim
for declaratory relief and entire declaratory
judgment dispute between insurer and insured.
Pa. R. App. P. 311(8).

[2] Insurance
Questions of law or fact

217 Insurance
217XIII Contracts and Policies
217XIII(G) Rules of Construction
217k1863 Questions of law or fact
The interpretation of an insurance policy is a
question of law.

[3] Appeal and Error
Insurers and insurance

30 Appeal and Error
30XVI Review
30XVI(D) Scope and Extent of Review
30XVI(D)22 Substantive Matters
30k3771 Trade, Business, and Finance
30k3774 Insurers and insurance
Appellate court's review of the trial court's order
interpreting an insurance policy is plenary and de
novo.

[4] Insurance
Insurer's Duty to Indemnify in General

Insurance
Pleadings

217 Insurance
217XVII Coverage--Liability Insurance
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217XVII(A) In General
217k2267 Insurer's Duty to Indemnify in General
217k2268 In general
217 Insurance
217XXIII Duty to Defend
217k2912 Determination of Duty
217k2914 Pleadings
In determining whether an insurance policy
provides coverage for a suit brought against
the insured, a court must compare the terms of
the insurance policy to the allegations of the
complaint filed against the insured.

[5] Insurance
Construction or enforcement as written

Insurance
Ambiguity, Uncertainty or Conflict

217 Insurance
217XIII Contracts and Policies
217XIII(G) Rules of Construction
217k1809 Construction or enforcement as written
217 Insurance
217XIII Contracts and Policies
217XIII(G) Rules of Construction
217k1830 Favoring Insureds or Beneficiaries; 
 Disfavoring Insurers
217k1832 Ambiguity, Uncertainty or Conflict
217k1832(1) In general
Where insurance policy terms are clear and
unambiguous, courts must give effect to
the policy's language; policy terms that are
ambiguous must be construed in favor of the
insured.

[6] Insurance
In general;  standard

217 Insurance
217XXIII Duty to Defend
217k2912 Determination of Duty
217k2913 In general;  standard
The insurer's duty to defend is broader than its
duty to indemnify.

[7] Insurance
Pleadings

Insurance

Termination of duty;  withdrawal
217 Insurance
217XXIII Duty to Defend
217k2912 Determination of Duty
217k2914 Pleadings
217 Insurance
217XXIII Duty to Defend
217k2930 Termination of duty;  withdrawal
If a complaint against the insured pleads facts
that are potentially within the scope of the
policy's coverage, the insurer has a duty to defend
the action until all covered claims are removed
from the action.

[8] Insurance
Accident, occurrence or event

217 Insurance
217XVII Coverage--Liability Insurance
217XVII(A) In General
217k2273 Risks and Losses
217k2275 Accident, occurrence or event
A claim for damages from the insured's improper
performance of contractual obligations does not
allege an “occurrence” where the only property
damaged is the product or property that the
insured supplied or on which it worked or where
the damages sought are for the insured's failure
to deliver the product or perform the service it
contracted to provide.

[9] Insurance
Accident, occurrence or event

217 Insurance
217XVII Coverage--Liability Insurance
217XVII(A) In General
217k2273 Risks and Losses
217k2275 Accident, occurrence or event
Faulty workmanship itself does not constitute an
“occurrence” in context of commercial general
liability (CGL) insurance.

[10] Insurance
Accident, occurrence or event

217 Insurance
217XVII Coverage--Liability Insurance
217XVII(A) In General
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217k2273 Risks and Losses
217k2275 Accident, occurrence or event
Underlying liability action by third-party tenant
against insured building owner for water damage
to tenant's inventory due to flooding during
rainstorms constituted an “occurrence” within
meaning of commercial general liability (CGL)
insurance policy; action alleged damages to
third-party property stored in building owned by
insured, damages were caused by distinct event,
namely, flooding, and action sought damages
for destruction of tenant's property, not cost
of repairing insured's inadequate roofing that
allegedly gave rise to flooding.

[11] Insurance
Accident, occurrence or event

217 Insurance
217XVII Coverage--Liability Insurance
217XVII(A) In General
217k2273 Risks and Losses
217k2275 Accident, occurrence or event
Flooding of a commercial building with
water cascading through the premises, was an
unexpected and undesirable event, and thus an
“accident,” falling within the definition of the
term “occurrence” under commercial general
liability (CGL) insurance policy.

[12] Insurance
Accident, occurrence or event

Insurance
Pleadings

217 Insurance
217XVII Coverage--Liability Insurance
217XVII(A) In General
217k2273 Risks and Losses
217k2275 Accident, occurrence or event
217 Insurance
217XXIII Duty to Defend
217k2912 Determination of Duty
217k2914 Pleadings
Factual allegations of underlying complaint
by third-party against insured, not label of
underlying cause of action, determined whether
claims fell within coverage of commercial
general liability (CGL) insurance policy, and

thus, fact that underlying action asserted
only breach of contract cause of action
did not preclude conclusion that flooding
giving rise to damage to third-party's property
constituted occurrence potentially within scope
of insurer's coverage, in action by insurer
seeking declaratory judgment that insurer had no
obligation to defend or indemnify insured against
third-party action.

[13] Insurance
Contractual liabilities

217 Insurance
217XVII Coverage--Liability Insurance
217XVII(A) In General
217k2273 Risks and Losses
217k2278 Common Exclusions
217k2278(8) Contractual liabilities
Commercial general liability (CGL) insurance
policy did not exclude all otherwise-covered
property damage claims simply because they
were based on insured's duties under contract;
although separate coverage had an exclusion
for “breach of contract” that excluded claims
“arising out of a breach of contract,” property
damage liability section only excluded claims
in which insured was obligated to pay damages
by reason of assumption of liability via third-
party contract, but such exclusion did not apply
to liability for damages assumed in insured
contracts, and lease of premises was considered
insured contract.

*1012  Appeal from the Order Entered November 5, 2018,
In the Court of Common Pleas of Montgomery County, Civil
Division at No(s): 2017-09855. Jeffrey S. Saltz, J.

Attorneys and Law Firms

Meghan K. Finnerty, Philadelphia, for appellant.

Geoffrey S. Gavett, Rockville, MD, for appellee.

Kimberly A. Boyer-Cohen, Philadelphia, for Liberty Mutual,
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BEFORE: BENDER, P.J.E., GANTMAN, P.J.E., and

COLINS, *  J.

* Retired Senior Judge assigned to the Superior Court.

Opinion

OPINION BY COLINS, J.:

This is an appeal from an order granting a declaratory
judgment in favor of an insurer, Pennsylvania Manufacturers
Indemnity Company (PMA), in a declaratory judgment action
that PMA brought against its insured, Pottstown Industrial
Complex LP (Insured). The trial court's order granted PMA's
motion for judgment on the pleadings and issued a declaratory
judgment that PMA has no obligation to defend or indemnify
Insured with respect to an action brought against Insured by
Insured's tenant, The Pride Group, Inc. (Pride Group), for
water damage to Pride Group's inventory (the Underlying
Action). For the reasons set forth below, we reverse.

The complaint in the Underlying Action alleges that the
premises that Pride Group leased from Insured were flooded
during rainstorms on four occasions between July 2013 and
June 2016 and that these floods damaged and rendered
worthless over $700,000 in inventory that Pride Group
stored on the premises. Pride Group Second Amended
Complaint ¶¶16-20, 39-43, 61, 65, 67, 70. The first of these
floods occurred on July 22, 2013, when “extensive amounts
of rainwater infiltrated from the roof area and into the
[p]remises, cascading across” and destroying inventory worth
over $397,000; the other three floods occurred in 2015 and
2016. Id. ¶¶16-20, 39, 61, 67.

Pride Group alleges that the water entered the premises due
to roof leaks, that Insured was responsible under the lease for
keeping the roof “in serviceable condition and repair,” and
that the floods were caused by Insured's failure to properly
maintain and repair the roof. Pride Group Second Amended
Complaint ¶¶1, 7-8, 15-16, 23-34, 39, 44-48, 53-54, 57,
60-63, 66-69, 74-75 & Ex. A at 18 ¶14(a). Pride Group pleads
these claims as a single cause of action for breach of contract.
Id. ¶¶1, 71-77. The complaint, however, also specifically
pleads that Insured was negligent in its maintenance of and
repairs to the roof. Id. ¶¶1, 14-15, 74-75. The conditions of
the roof that Pride Group alleges contributed to the floods
include poor caulking of the roof, gaps and separations
in the roofing membrane, undersized drain openings, and

accumulated debris and clogged drains. Id. ¶¶30-31, 45-48 &
Exs. F & I.

PMA provided commercial general liability (CGL)
insurance coverage to Insured under CGL Policy No.
301201-03-93-89-2 (the PMA Policy). PMA Declaratory
Judgment Complaint ¶2 & Ex. 2; Insured's Answer ¶2. The
PMA Policy provided coverage to Insured for the period
November 1, 2012 to November 1, 2013, the time period in
which the July 2013 flood of *1013  Pride Group's leased
premises occurred. PMA Policy, Declarations at 1. PMA
did not provide CGL coverage to Insured after November
1, 2013. Liberty Mutual Fire Insurance Company (Liberty
Mutual) issued CGL insurance policies covering Insured
for the periods November 1, 2013 to November 1, 2014,
November 1, 2014 to November 1, 2015, and November 1,
2015 to November 1, 2016 (the Liberty Mutual Policies).

The PMA Policy provides coverage of $1 million per
“occurrence” to Insured for bodily injury and property
damage liability during the policy period, with an aggregate
limit of liability of $2 million. PMA Policy, Declarations at 2.
The PMA Policy states with respect to this coverage:

a. We will pay those sums that the insured becomes legally
obligated to pay as damages because of “bodily injury”
or “property damage” to which this insurance applies. We
will have the right and duty to defend the insured against
any “suit” seeking those damages. However, we will have
no duty to defend the insured against any “suit” seeking
damages for “bodily injury” or “property damage” to which
this insurance does not apply....

* * *

b. This insurance applies to “bodily injury” and
“property damage” only if:

(1) The “bodily injury” or “property damage” is caused
by an “occurrence” that takes place in the “coverage
territory”;

(2) The “bodily injury” or “property damage” occurs
during the policy period ....

Id., CGL Coverage Form at 1 (emphasis added). The
PMA Policy defines “property damage” and “occurrence” as
follows:
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13. “Occurrence” means an accident, including continuous
or repeated exposure to substantially the same general
harmful conditions.

* * *

17. “Property damage” means:

a. Physical injury to tangible property, including all
resulting loss of use of that property. All such loss of use
shall be deemed to occur at the time of the physical injury
that caused it; or

b. Loss of use of tangible property that is not physically
injured. All such loss of use shall be deemed to occur at the
time of the “occurrence” that caused it.

For the purposes of this insurance, electronic data is not
tangible property.

Id., CGL Coverage Form at 14-15.

Pride Group served the Underlying Action on Insured on
April 8, 2016. On April 12, 2016, Insured notified PMA of
the Underlying Action and requested that PMA provide a
defense and indemnity. On April 25, 2016, PMA sent Insured
a letter advising Insured that it was defending Insured under a
reservation of rights. PMA Declaratory Judgment Complaint,
Ex. 3. On May 15, 2017, PMA filed the instant declaratory
judgment action. PMA also named as defendants Pride Group
and Liberty Mutual because their interests could be affected
by the declaratory relief that it sought against Insured.
On August 21, 2017, Liberty Mutual filed a counterclaim
against Insured seeking a declaratory judgment that Insured
is not entitled to coverage under the Liberty Mutual Policies.
After the pleadings were closed, PMA filed a motion for
judgment on the pleadings seeking a declaratory judgment
that PMA has no obligation to defend or indemnify Insured
on the ground that the Underlying Action does not allege an
“occurrence.”

[1] On November 5, 2018, the trial court entered an order
granting PMA's *1014  motion and the requested declaratory
relief, holding that the allegations of inadequate roof repairs
in the Underlying Action are claims for faulty workmanship
and faulty workmanship does not constitute an “occurrence”
under Kvaerner Metals Division of Kvaerner U.S., Inc. v.
Commercial Union Insurance Co., 589 Pa. 317, 908 A.2d
888 (2006), and Millers Capital Insurance Co. v. Gambone

Brothers Development Co., 941 A.2d 706 (Pa. Super. 2007).

Insured timely filed the instant appeal. 1

1 Liberty Mutual did not move for judgment on the
pleadings on its counterclaim against Insured and the
trial court's order did not dispose of that claim. The
trial court's order is therefore not a final order under
Pa.R.A.P. 341(b)(1). This appeal, however, is properly
before this Court as an appealable interlocutory order
under Pa.R.A.P. 311 because the trial court's order fully
resolved PMA's claim for declaratory relief and the entire
declaratory judgment dispute between PMA and Insured.
Pa.R.A.P. 311(8) (“An appeal may be taken as of right
and without reference to Pa.R.A.P. 341(c) from ... [a]n
order that is made final or appealable by statute or
general rule, even though the order does not dispose of all
claims and of all parties”); 42 Pa.C.S. § 7532 (declaratory
judgment “shall have the force and effect of a final
judgment or decree”); Pennsylvania Manufacturers'
Association Insurance Co. v. Johnson Matthey, Inc.,
188 A.3d 396, 399-400 (Pa. 2018); Nationwide Mutual
Insurance Co. v. Arnold, 214 A.3d 688, 697–99,
2019 PA Super 213, *7-*8 (2019); Tuscarora Wayne
Insurance Co. v. Hebron, Inc., 197 A.3d 267, 270-71
(Pa. Super. 2018); see also Pa.R.A.P. 341 Note.

Insured raises three issues for our review:

Did the trial court err in extending Kvaerner's “faulty
workmanship” analysis in a matter of first impression to
claims against a commercial landlord by its tenant for
tenant personal property damage caused by the purported
defective condition of the landlord's property?

Did the trial court err in ruling that the Policy's exceptions
to the contractual liability exclusions are “immaterial” to
its determination of whether the Underlying Complaint
constitutes an “occurrence” in contravention of well-
established tenets of insurance law requiring that the Policy
be viewed as whole, and read so that no provisions are
superfluous?

Did the trial court err in holding that it did not need
to defer determination for discovery into the party's
competing interpretations of “occurrence” based upon the
parties' course of performance, reasonable expectations,
and evidence of trade usage?

Appellant's Brief at 7. We conclude that trial court erred in
holding that PMA has no duty to defend or indemnify Insured
under Kvaerner and Gambone Brothers. We therefore do not
address Insured's second and third issues.
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[2]  [3] The interpretation of an insurance policy is
a question of law. Donegal Mutual Insurance Co. v.
Baumhammers, 595 Pa. 147, 938 A.2d 286, 290 (2007);
Kvaerner, 908 A.2d at 897; Gambone Brothers, 941 A.2d
at 712. Our review of the trial court's order holding that
the PMA Policy does not provide Insured coverage with
respect to the Underlying Action is therefore plenary and
de novo. American & Foreign Insurance Co. v. Jerry's
Sport Center, Inc., 606 Pa. 584, 2 A.3d 526, 532-33 (2010);
Baumhammers, 938 A.2d at 290.

[4]  [5] In determining whether an insurance policy provides
coverage for a suit brought against the insured, a court must
compare the terms of the insurance policy to the allegations
of the complaint filed against the insured. Jerry's Sport
Center, Inc., 2 A.3d at 541; Kvaerner, 908 A.2d at 896;
*1015  Indalex Inc. v. National Union Fire Insurance

Co. of Pittsburgh, 83 A.3d 418, 421 (Pa. Super. 2013).
Where the policy terms are clear and unambiguous, the courts
must give effect to the policy's language; policy terms that
are ambiguous must be construed in favor of the insured.
Baumhammers, 938 A.2d at 290; Kvaerner, 908 A.2d at 897;
Indalex, 83 A.3d at 420-21; Gambone Brothers, 941 A.2d at
712.

[6]  [7] The insurer's duty to defend is broader than its
duty to indemnify. Jerry's Sport Center, Inc., 2 A.3d at 540;
Kvaerner, 908 A.2d at 896 n.7; Penn-America Insurance Co.
v. Peccadillos, Inc., 27 A.3d 259, 265 (Pa. Super. 2011). If a
complaint against the insured pleads facts that are potentially
within the scope of the policy's coverage, the insurer has
a duty to defend the action until all covered claims are
removed from the action. Jerry's Sport Center, Inc., 2 A.3d at
541-42; Indalex, 83 A.3d at 421; Peccadillos, Inc., 27 A.3d at
265. The complaint in the Underlying Action plainly asserts
claims for property damage against Insured that occurred
while the PMA Policy's coverage was in effect, as it seeks
over $397,000 for damage to Pride Group's inventory in the
July 2013 flood. The critical issue here is whether, under
the allegations in that complaint, the property damage was
“caused by an ‘occurrence.’ ” PMA Policy, CGL Coverage
Form at 1.

[8]  [9] A claim for damages from the insured's improper
performance of contractual obligations does not allege an
“occurrence” where the only property damaged is the
product or property that the insured supplied or on which it
worked or where the damages sought are for the insured's

failure to deliver the product or perform the service it
contracted to provide. Kvaerner, 908 A.2d at 898-900;
Erie Insurance Exchange v. Abbott Furnace Co., 972
A.2d 1232, 1237-39 (Pa. Super. 2009); Gambone Brothers,
941 A.2d at 713-14; Snyder Heating Co. v. Pennsylvania
Manufacturers' Association Insurance Co., 715 A.2d 483,
486-87 (Pa. Super. 1998). Faulty workmanship itself does not
constitute an “occurrence.” Kvaerner, 908 A.2d at 900.

These precedents, however, do not hold that the fact that
liability is based on failure to properly perform contractual
duties precludes the existence of an “occurrence” where the
claim is for damage to property not supplied by the insured
and unrelated to what the insured contracted to provide. In
Kvaerner, the underlying action alleged only damage to the
coke oven battery that the insured built and sought as damages
the cost of replacing the coke oven battery or the difference
between the defective coke oven battery and what the insured
had warranted that it would deliver. 908 A.2d at 891. The
Court held that there was no allegation of an “occurrence”
that could trigger CGL insurance coverage because the
CGL policies defined “occurrence” as “an accident,” and
faulty workmanship that damaged only the work product that
the defendant supplied does not constitute an accident. Id.
at 897-900. The Court held that treating claims of faulty
workmanship that damaged only the insured's work product
itself as an “occurrence” would convert CGL insurance into
a performance bond guaranteeing the insured's work. Id. at
899. The Court specifically noted that the purpose of the
requirement of an “occurrence” in CGL policies is to limit
the risk insured to “the possibility that the goods, products
or work of the insured, once relinquished and completed,
will cause bodily injury or damage to property other than to
the completed work itself and for which the insured [ma]y
be found liable” and to exclude coverage “for economic
loss because the product or completed work is not *1016
that for which the damaged person bargained.” Id. at 899
n.10 (quoting Henderson, Insurance Protection for Products
Liability and Completed Operations; What Every Lawyer
Should Know, 50 Neb. L. Rev. 415, 441 (1971)).

Gambone Brothers, Abbott Furnace, and Snyder Heating
likewise involved claims that the insured's faulty
workmanship damaged the insured's product or the project
on which the insured worked, not claims for damages to
other property completely distinct from and unconnected to
the insured's contract. In Gambone Brothers, this Court held
that claims for water damage to houses that the insured had
constructed did not allege an “occurrence” and were therefore
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not covered by its liability insurance policies. 941 A.2d at
708, 713-14. The Court held that the claims for damage to
the houses were indistinguishable from the type of claim
in Kvaerner because they alleged faulty workmanship and
damage to the insured's products themselves, the houses. Id.
at 713.

In Abbott Furnace, this Court held that there was no liability
insurance coverage where the underlying complaint alleged
that the furnace that the insured supplied was inadequate and
did not properly perform the manufacturing operation for
which it was purchased and the purchaser sought to recover
the cost of repairing and partially replacing the furnace.
972 A.2d at 1234-35, 1237-39. The only other property that
the purchaser claimed was damaged consisted of product
manufactured using the furnace, which was damaged by the
furnace's inadequate performance; there was no claim of
any leak, explosion, or other event causing damage to other
property outside the furnace. Id.

In Snyder Heating, the underlying claims were that the
insured had not properly performed its boiler maintenance
contract and that the boilers were damaged as a result. 715
A.2d at 486. This Court held that those claims did not satisfy
the requirement of an “occurrence” because the complaint
simply alleged that the insured did not satisfy its contractual
obligations and “fails to allege any active malfunctioning
on Snyder's part.” 715 A.2d at 487 (emphasis omitted). The
Court explained:

“General liability insurance policies are intended to provide
coverage where the insured's product or work causes
personal injury or damage to the person or property of
another.” ... These types of insurance policies involve risks
that are limited in nature; they are not the equivalent of a
performance bond on the part of the insurer.

Id. (quoting Ryan Homes, Inc. v. Home Indemnity Co., 436
Pa.Super. 342, 647 A.2d 939 (1994)) (citations omitted).

In contrast, where the underlying claims allege that the
insured's faulty work caused personal injury or an event
that damaged other property, this Court has concluded that
there was an “occurrence” and that the insurer had a duty
to defend. Indalex, 83 A.3d at 425-26. In Indalex, the
underlying actions alleged that the insureds supplied windows
and doors that “were defectively designed or manufactured
and resulted in water leakage that caused physical damage,
such as mold and cracked walls, in addition to personal
injury” and asserted claims based on strict tort liability,

negligence, breach of warranty, and breach of contract. Id.
at 419-20. This Court distinguished Kvaerner and Gambone
Brothers on the ground that those cases involved coverage for
damage to the product that the insured supplied, not personal
injury or damage to other property, and held that because
the underlying actions alleged “property loss, to property
other than [the insureds'] products, and personal injury,” the
claims were *1017  for damages caused by an “occurrence.”
Indalex, 83 A.3d at 422-23, 426.

[10] Here, the Underlying Action alleges damage to other
property, Pride Group's inventory stored on the premises,
caused by a distinct event, flooding, and seeks damages for
the destruction of that other property, not for the cost of
repairing or replacing the defective item that Insured supplied,
the inadequate roof. The allegations in the Underlying
Action are therefore comparable to those in Indalex and
unlike Kvaerner, Gambone Brothers, and the other decisions
rejecting coverage. Holding that such claims are covered by
a CGL policy is consistent with the rationale of Kvaerner
that the term “occurrence” must not be interpreted so broadly
that it converts the policy into a performance bond, as this
construction does not provide coverage for loss of the value
of the insured's performance. Rather, it construes the policy as
providing insurance for a risk that CGL policies are intended
to cover, damage that the insured causes to another person's
property. Kvaerner, 908 A.2d at 899 n.10; Snyder Heating,

715 A.2d at 487. 2

2 PMA also relies on a number of federal cases interpreting
Pennsylvania law. Most of these cases are plainly
inapplicable here, as they involved only claims that the
insured's inadequate performance of a contract resulted
in damage to the item that it constructed or participated
in constructing or claims that the insured's product failed
to satisfy the buyer's contractual expectations, not claims
that the insured damaged other unrelated property. See
Specialty Surfaces International, Inc. v. Continental
Casualty Co., 609 F.3d 223, 227-28, 238-39 (3d Cir.
2010) (damage was to insured's work and work of other
contractor on the project); Lenick Construction, Inc. v.
Selective Way Insurance Co., 737 Fed. Appx. 92, 93-95
(3d Cir. 2018) (claim was for damage to condominium
units caused by insured's work in construction of the
units); Westfield Insurance Co. v. Bellevue Holding
Co., 856 F. Supp. 2d 683, 686-90, 701 (E.D. Pa. 2012)
(damage was to houses constructed by the insured);
Roman Mosaic & Tile Co. v. Liberty Mutual Insurance
Co., 2012 WL 1138587 at *1-*2 (E.D. Pa., No. 11-6004,
Apr. 5, 2012) (damage was to condominium on which
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insured was a subcontractor); Peerless Insurance Co. v.
Brooks Systems Corp., 617 F.Supp.2d 348, 351 (E.D. Pa.
2008) (claim was for damage to equipment designed and
constructed by insured); Nationwide Mutual Insurance
Co. v. CPB International, Inc., 562 F.3d 591, 594 (3d
Cir. 2009) (component supplied by insured was unfit for
use in buyer's product); Atain Insurance Co. v. East
Coast Business Fire, Inc., 2018 WL 637579 at *1 (E.D.
Pa., No. 17-2545, Jan. 31, 2018) (claim was for failure of
fire suppression system to perform, not for damage from
event caused by insured's work or product). Moreover,
none of the federal decisions is binding on this Court.
Bochetto v. Piper Aircraft Co., 94 A.3d 1044, 1050
(Pa. Super. 2014); Mutual Benefit Insurance Co. v.
Goschenhoppen Mutual Insurance Co., 392 Pa.Super.
363, 572 A.2d 1275, 1278 (1990). To the extent that
any of the federal decisions suggest that claims against
an insured for damage to another's property that is
unconnected to the insured's contract cannot arise out of
an “occurrence” simply because the insured is alleged to
have negligently performed a contractual obligation, we
conclude that they are neither persuasive nor an accurate
statement of Pennsylvania law.

[11] Moreover, such coverage is not based on treating
Insured's contractual performance as an “occurrence.”
Although Insured's liability is based on its performance of its
duties under the lease, the “occurrence” that is alleged to have
caused the property damage is a flood. As noted above, the
PMA Policy defines “occurrence” as “an accident, including
continuous or repeated exposure to substantially the same
general harmful conditions.” PMA Policy, CGL Coverage
Form at 14. An “accident,” in turn, is “ ‘[a]n unexpected and
undesirable event,’ or ‘something that occurs unexpectedly
or unintentionally.’ ” Kvaerner, 908 A.2d at 897-98. The
flooding of a building with water “cascading” through the
premises, Pride Group *1018  Second Amended Complaint
¶16, is an “unexpected and undesirable event” and therefore
falls within the definition of the term “occurrence” under the
PMA Policy.

[12] The fact that the Underlying Action asserts only a
breach of contract cause of action does not change our
conclusion that it alleges an “occurrence” that is potentially
within the scope of the PMA Policy's coverage. It is the
factual allegations of the underlying complaint that determine
whether the claims are within the coverage of an insurance
policy, not the label of the cause of action selected by the
underlying plaintiff. Mutual Benefit Insurance Co. v. Haver,
555 Pa. 534, 725 A.2d 743, 745 (1999). The complaint in the
Underlying Action pleads that Insured was negligent in its
maintenance of and repairs to the roof. Pride Group Second

Amended Complaint ¶¶1, 14-15, 74-75. PMA does not claim
that those negligence allegations have been dismissed from
the Underlying Action.

[13] In addition, the PMA Policy does not exclude all
otherwise-covered property damage claims simply because
they are based on duties under a contract. A separate coverage
in the PMA Policy for personal and advertising injury liability
has an exclusion for “breach of contract” that excludes claims
“arising out of a breach of contract.” PMA Policy, CGL
Coverage Form at 6. No such exclusion appears in the bodily
injury and property damage liability coverage section of
the PMA Policy. Id., CGL Coverage Form at 2-6. Rather,
the PMA Policy's only contract exclusion from its bodily
injury or property damage coverage is limited to claims
that “the insured is obligated to pay damages by reason of
the assumption of liability in a contract or agreement,” and
provides that

[t]his exclusion does not apply to liability for damages:

(1) That the insured would have in the absence of the
contract or agreement; or

(2) Assumed in a contract or agreement that is an “insured
contract”, provided the “bodily injury” or “property
damage” occurs subsequent to the execution of the contract
or agreement....

Id., CGL Coverage Form at 2. “Insured contract” is defined
as including “[a] contract for a lease of premises.” Id., CGL
Coverage Form at 13. Thus, even if this assumed liability
exclusion were construed as applying to claims based on the

insured's own conduct, 3  it would be inapplicable here, as the
contractual obligations alleged in the Underlying Action are
under a lease.

3 As PMA itself argues, it appears that this assumed
liability exclusion has no applicability to claims, such
as those here, based on the insured's own breach of
duties assumed under a contract. See Brooks v. Colton,
760 A.2d 393, 395-96 (Pa. Super. 2000) (exclusion
for assumption of liability in a contract applies to and
excludes from coverage only liability based on indemnity
agreements under which the insured assumes liability for
damages caused by another party).

Because the Underlying Action alleges damage to other
property, not property that Insured contracted to provide, and
that the damage was caused by an accident, a flood, it includes
claims for property damage caused by an “occurrence.” We
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therefore reverse the trial court's judgment that PMA has
no duty to defend or indemnify Insured with respect to the
Underlying Action.

Order reversed. Case remanded for further proceedings
consistent with this opinion. Jurisdiction relinquished.

All Citations

215 A.3d 1010, 2019 PA Super 223
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155 Ohio St.3d 197
Supreme Court of Ohio.

OHIO NORTHERN UNIVERSITY, Appellee,
v.

CHARLES CONSTRUCTION
SERVICES, INC., Appellee, et al.;

Cincinnati Insurance Company, Appellant.

No. 2017-0514
|

Submitted June 12, 2018
|

Decided October 9, 2018

Synopsis
Background: University initiated lawsuit against insured
general contractor, alleging breach of contract and other
claims arising from alleged deficient construction of
inn and conference center. General contractor filed
third-party complaints against several subcontractors.
Commercial general liability (CGL) insurer intervened,
seeking declaratory judgment that it had no duty to defend
general contractor. The Court of Common Pleas, Hancock
County, No. 2012 CV 00564, entered summary judgment
for insurer. University and general contractor appealed. The
Court of Appeals, 77 N.E.3d 538, reversed and remanded. The
Supreme Court accepted insurer's appeal for review.

[Holding:] The Supreme Court, French, J., held that property
damage allegedly caused by subcontractor's faulty work was
not “occurrence” under policy, and thus damage did not
fall within exception to exclusion for damage caused by
subcontractors.

Reversed.

O'Connor, C.J., and Kennedy, J., concurred in judgment only.

West Headnotes (10)

[1] Insurance
Accident, occurrence or event

217 Insurance

217XVII Coverage--Liability Insurance
217XVII(A) In General
217k2273 Risks and Losses
217k2275 Accident, occurrence or event
Property damage caused by a subcontractor's
faulty work is not an “occurrence” under
a commercial general liability (CGL) policy
defining occurrence an “accident, including
continuous or repeated exposure to substantially
the same general harmful conditions,” because it
cannot be deemed fortuitous; hence, the insurer
is not required to defend the CGL policy holder
against suit by the property owner or indemnify
the insured against any damage caused by the
insured's subcontractor.

[2] Contracts
Intention of Parties

95 Contracts
95II Construction and Operation
95II(A) General Rules of Construction
95k147 Intention of Parties
95k147(1) In general
When the Supreme Court faces an issue of
contractual interpretation, its role is to give effect
to the intent of the parties to the agreement.

4 Cases that cite this headnote

[3] Insurance
Construction as a whole

Insurance
Presumptions

217 Insurance
217XIII Contracts and Policies
217XIII(G) Rules of Construction
217k1810 Construction as a whole
217 Insurance
217XIII Contracts and Policies
217XIII(G) Rules of Construction
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217k1860 Presumptions
Supreme Court reviews an insurance contract as
a whole and presumes that its language reflects
the parties' intent.

2 Cases that cite this headnote

Ohio Northern University v. Charles Construction Services, Inc., 155 Ohio St.3d 197 (2018)

244b

R
EC

EIV
ED

 by M
SC

 2/14/2020 12:29:43 PM

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2040818763&pubNum=0007902&originatingDoc=I15252cf0cd9111e8afcec29e181e0751&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0351045401&originatingDoc=I15252cf0cd9111e8afcec29e181e0751&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0333643201&originatingDoc=I15252cf0cd9111e8afcec29e181e0751&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0256750101&originatingDoc=I15252cf0cd9111e8afcec29e181e0751&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/217/View.html?docGuid=I15252cf0cd9111e8afcec29e181e0751&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/217k2275/View.html?docGuid=I15252cf0cd9111e8afcec29e181e0751&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/217/View.html?docGuid=I15252cf0cd9111e8afcec29e181e0751&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/217XVII/View.html?docGuid=I15252cf0cd9111e8afcec29e181e0751&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/217XVII(A)/View.html?docGuid=I15252cf0cd9111e8afcec29e181e0751&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/217k2273/View.html?docGuid=I15252cf0cd9111e8afcec29e181e0751&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/217k2275/View.html?docGuid=I15252cf0cd9111e8afcec29e181e0751&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/95/View.html?docGuid=I15252cf0cd9111e8afcec29e181e0751&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/95k147/View.html?docGuid=I15252cf0cd9111e8afcec29e181e0751&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/95/View.html?docGuid=I15252cf0cd9111e8afcec29e181e0751&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/95II/View.html?docGuid=I15252cf0cd9111e8afcec29e181e0751&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/95II(A)/View.html?docGuid=I15252cf0cd9111e8afcec29e181e0751&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/95k147/View.html?docGuid=I15252cf0cd9111e8afcec29e181e0751&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/95k147(1)/View.html?docGuid=I15252cf0cd9111e8afcec29e181e0751&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I15252cf0cd9111e8afcec29e181e0751&headnoteId=204569840100220190731174943&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/217/View.html?docGuid=I15252cf0cd9111e8afcec29e181e0751&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/217k1810/View.html?docGuid=I15252cf0cd9111e8afcec29e181e0751&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/217/View.html?docGuid=I15252cf0cd9111e8afcec29e181e0751&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/217k1860/View.html?docGuid=I15252cf0cd9111e8afcec29e181e0751&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/217/View.html?docGuid=I15252cf0cd9111e8afcec29e181e0751&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/217XIII/View.html?docGuid=I15252cf0cd9111e8afcec29e181e0751&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/217XIII(G)/View.html?docGuid=I15252cf0cd9111e8afcec29e181e0751&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/217k1810/View.html?docGuid=I15252cf0cd9111e8afcec29e181e0751&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/217/View.html?docGuid=I15252cf0cd9111e8afcec29e181e0751&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/217XIII/View.html?docGuid=I15252cf0cd9111e8afcec29e181e0751&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/217XIII(G)/View.html?docGuid=I15252cf0cd9111e8afcec29e181e0751&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/217k1857/View.html?docGuid=I15252cf0cd9111e8afcec29e181e0751&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/217k1860/View.html?docGuid=I15252cf0cd9111e8afcec29e181e0751&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I15252cf0cd9111e8afcec29e181e0751&headnoteId=204569840100320190731174943&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.UserEnteredCitation)


Ohio Northern University v. Charles Construction Services, Inc., 155 Ohio St.3d 197 (2018)
120 N.E.3d 762, 364 Ed. Law Rep. 1183, 2018 -Ohio- 4057

 © 2020 Thomson Reuters. No claim to original U.S. Government Works. 2

[4] Appeal and Error
De novo review

30 Appeal and Error
30XVI Review
30XVI(D) Scope and Extent of Review
30XVI(D)13 Summary Judgment
30k3554 De novo review
Supreme Court applies the de novo standard of
review to a decision granting or denying a motion
for summary judgment based on an insurance
contract.

1 Cases that cite this headnote

[5] Insurance
Plain, ordinary or popular sense of language

217 Insurance
217XIII Contracts and Policies
217XIII(G) Rules of Construction
217k1822 Plain, ordinary or popular sense of
language
Supreme Court honors the plain meaning of
an insurance policy's language unless another
meaning is clearly apparent from the contents of
the policy.

2 Cases that cite this headnote

[6] Contracts
Language of contract

95 Contracts
95II Construction and Operation
95II(A) General Rules of Construction
95k147 Intention of Parties
95k147(2) Language of contract
When a written contract's language is clear, the
Supreme Court looks no further than the writing
itself to determine the parties' intent.

1 Cases that cite this headnote

[7] Insurance
Accident, occurrence or event

217 Insurance
217XVII Coverage--Liability Insurance
217XVII(A) In General
217k2273 Risks and Losses
217k2275 Accident, occurrence or event

Commercial general liability (CGL) policy is not
intended to insure business risks that are the
normal, frequent, or predictable consequences of
doing business and which businesses can control
and manage.

[8] Insurance
Risks and Losses

Insurance
Premises and operations hazards

217 Insurance
217XVII Coverage--Liability Insurance
217XVII(A) In General
217k2273 Risks and Losses
217k2274 In general
217 Insurance
217XVII Coverage--Liability Insurance
217XVII(B) Coverage for Particular Liabilities
217k2295 Premises and operations hazards
A commercial general liability (CGL) insurance
policy does not insure an insured's work itself;
rather, it insures consequential damages that stem
from that work.

[9] Insurance
Accident, occurrence or event

Insurance
Property damage

217 Insurance
217XVII Coverage--Liability Insurance
217XVII(A) In General
217k2273 Risks and Losses
217k2275 Accident, occurrence or event
217 Insurance
217XVII Coverage--Liability Insurance
217XVII(A) In General
217k2273 Risks and Losses
217k2277 Property damage
A commercial general liability (CGL) policy
may provide coverage for claims arising out
of tort, breaches of contract, and statutory
liabilities, as long as the requisite accidental
occurrence and property damage are present.

[10] Insurance
Accident, occurrence or event
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Insurance
Products and Completed Operations

Hazards
217 Insurance
217XVII Coverage--Liability Insurance
217XVII(A) In General
217k2273 Risks and Losses
217k2275 Accident, occurrence or event
217 Insurance
217XVII Coverage--Liability Insurance
217XVII(A) In General
217k2273 Risks and Losses
217k2278 Common Exclusions
217k2278(20) Products and Completed
Operations Hazards
217k2278(21) In general
Water-related property damage to university's
inn and conference center allegedly caused
by subcontractor's faulty work was not an
“occurrence” under commercial general liability
(CGL) insurance policy providing coverage for
property damage due to an “occurrence,” defined
as “an accident, including continuous or repeated
exposure to substantially the same general
harmful conditions,” and thus did not fall within
policy's products-completed operations-hazard
(PCOH) clause, which provided exception
to exclusion for general contractor's faulty
workmanship and covered damages “arising out
of completed operations” for work performed
by subcontractors; unless there was an
“occurrence,” PCOH language had no effect, and
subcontractor's faulty work could not be deemed
fortuitous, but rather was ordinary business risk.

**763  APPEAL from the Court of Appeals for Hancock
County, No. 5-16-01, 2017-Ohio-258.

Attorneys and Law Firms

Vorys, Sater, Seymour & Pease, L.L.P., Allen L. Rutz, and
Mitchell A. Tobias, Columbus; and Eastman & Smith, Ltd.,
and Thomas P. Kemp, Findlay, for appellee Ohio Northern
University.

White, Getgey & Meyer Co., L.P.A., David P. Kamp, Jean
Geoppinger McCoy, and Carl J. Stich Jr., Cincinnati, for
appellee Charles Construction Services, Inc.

Collins, Roche, Utley & Garner, L.L.C., Richard M. Garner,
and David W. Orlandini, for appellant.

Kristen L. Sours, urging affirmance for amici curiae Ohio
Home Builders Association and National Association of
Home Builders.

Brouse McDowell, Amanda M. Leffler, P. Wesley Lambert,
Lucas M. Blower, Akron, Alexandra V. Dattilo, Cleveland,
and Christopher T. Teodosio, Akron, urging affirmance for
amici curiae Associated Builders and Contractors, Inc.;
Associated Builders and Contractors, Inc., Central Ohio
Chapter; Associated Builders and Contractors, Inc., Ohio
Valley Chapter; and Associated Builders and Contractors,
Inc., Northern Ohio Chapter.

Thompson Hine, L.L.P., Terry W. Posey Jr., Dayton,
and Daniel M. Haymond, Cleveland, urging affirmance
for amici curiae Associated General Contractors of Ohio,
Ohio Contractors Association, and American Subcontractors
Association.

Cavitch, Familo & Durkin Co., L.P.A., and Gregory E.
O'Brien, Cleveland, urging reversal for amicus curiae Counsel
for Ohio Insurance Institute.

Opinion

French, J.

*197  **764  {¶ 1} In 2012, we held that an insurance claim
filed by a contractor under its commercial-general-liability
(“CGL”) insurance policy for property damage caused by
the contractor's own faulty workmanship does not involve
an “occurrence” such that the CGL policy would cover
the loss. Westfield Ins. Co. v. Custom Agri Sys., Inc., 133
Ohio St.3d 476, 2012-Ohio-4712, 979 N.E.2d 269, syllabus.
That decision turned on the CGL policy's definition of
“occurrence” as an “ ‘accident, including continuous or
repeated exposure to substantially the same general harmful
conditions.’ ” Id. at ¶ 12, quoting the policy. Because the
CGL policy did not define “accident,” we looked to the word's
common meaning and concluded that an “accident” involves
“fortuity.” Id. at ¶ 14. We held that under the language of the
CGL policy, property damage caused by a contractor's own
faulty work is not accidental and is therefore not covered. Id.
at ¶ 11-14, 19.

{¶ 2} This appeal concerns a general contractor's CGL policy
that is nearly identical to the one considered in Custom Agri.
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But here, the question is whether the general contractor's
CGL policy covers claims for property damage caused by
a subcontractor's faulty work. To answer that question, we
must address the effect of additional portions of the CGL
policy, including a products-completed operations-hazard
(“PCOH”) clause, which covers damages “arising out of
completed operations,” and terms that specifically apply to
work performed by subcontractors.

[1] {¶ 3} To resolve this matter, we need only apply the
holding of Custom Agri. Property damage caused by a
subcontractor's faulty work is not an “occurrence” under a
CGL policy because it cannot be deemed fortuitous. Hence,
the insurer is not required to defend the CGL policyholder
against suit by the property owner *198  or indemnify
the insured against any damage caused by the insured's
subcontractor. We therefore reverse the judgment of the court
of appeals.

**765  FACTS AND PROCEDURAL BACKGROUND

{¶ 4} In 2008, appellee Ohio Northern University (“ONU”)
contracted with appellee Charles Construction Services, Inc.,
to build the University Inn and Conference Center, a new
luxury hotel and conference center on ONU's campus.
Charles Construction promised to perform all the work itself
or through subcontractors. The contract required Charles
Construction to maintain a CGL policy that included a PCOH
clause.

{¶ 5} Charles Construction obtained from appellant,
Cincinnati Insurance Company (“CIC”), a CGL policy that
included a PCOH clause and terms specifically related
to work performed by subcontractors. The general-liability
maximum payout under the CGL policy was $2 million. The
separate maximum payout for the PCOH clause was also $2
million. Charles Construction paid an additional premium for
the PCOH coverage.

{¶ 6} The project's estimated cost was $8 million. In
September 2011, after work was completed, ONU discovered
that the inn had suffered extensive water damage from
hidden leaks that it believed were caused by the defective
work of Charles Construction and its subcontractors. In the
course of repairing the water damage, ONU discovered other
serious structural defects. ONU estimated its repair costs at
approximately $6 million.

{¶ 7} In October 2012, ONU sued Charles Construction in
the Hancock County Common Pleas Court for breach of
contract and other claims related to the inn's damage. Charles
Construction answered and filed third-party complaints
against several of its subcontractors. ONU filed its second
and final amended complaint in February 2014. Charles
Construction submitted to CIC a CGL-policy claim and asked
CIC to defend it in court and indemnify it against any
damages. CIC intervened in order to pursue a declaratory
judgment against Charles Construction and to submit jury
interrogatories related to insurance coverage. CIC explained
that it would defend Charles Construction while reserving its
right to argue that the CGL policy did not cover ONU's claim.

{¶ 8} After CIC intervened, it sought a declaratory judgment
that it did not have to defend or indemnify Charles
Construction under the CGL policy. In January 2015, CIC
filed a motion for summary judgment relying on Custom
Agri, which it characterized as holding that “claims for
defective workmanship are not claims for ‘property damage’
caused by an ‘occurrence.’ ” ONU filed a cross-motion
for summary judgment arguing, in part, that the PCOH
clause and subcontractor-specific terms distinguished this
case from Custom Agri. Charles *199  Construction filed
a memorandum supporting ONU's position. The trial court
issued judgments in favor of CIC, reasoning that this
court's decision in Custom Agri “constrained” it and that
consequently, CIC could deny Charles Construction's claim
and had no duty to defend Charles Construction.

{¶ 9} Charles Construction and ONU appealed to the Third
District Court of Appeals. The majority determined that
Custom Agri remains good law as applied to construction
defects caused by the insured's own work. 2017-Ohio-258,
77 N.E.3d 538, ¶ 38. But the Third District read Custom
Agri narrowly and noted that it did not address any PCOH
or subcontractor-specific CGL-policy terms. Id. at ¶ 34-40.
It found the CGL policy language to be ambiguous as
to whether it covers claims for property damage caused
by subcontractors' defective work, and because ambiguous
language is construed against the insurer, it reversed the
judgment of the trial court. Id. at ¶ 41.

**766  {¶ 10} We accepted CIC's appeal on two propositions
of law:

1. Westfield Ins. Co. v. Custom Agri Systems, Inc.,
133 Ohio St.3d 476, 2012-Ohio-4712 [979 N.E.2d 269]
remains applicable to claims of defective construction
or workmanship by a subcontractor included within
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the “products-completed operations hazard” of [sic]
commercial general liability policy.

2. The contractual liability exclusion in the general
liability policy precludes coverage for claims for defective
construction/workmanship.

151 Ohio St.3d 1452, 2017-Ohio-8842, 87 N.E.3d 221. CIC
withdrew its second proposition of law during briefing.

ANALYSIS

Standard of review

[2]  [3]  [4]  [5]  [6] {¶ 11} This case involves basic
contract interpretation. When we face an issue of contractual
interpretation, our role “is to give effect to the intent of the
parties to the agreement.” Westfield Ins. Co. v. Galatis, 100
Ohio St.3d 216, 2003-Ohio-5849, 797 N.E.2d 1256, ¶ 11,
citing Hamilton Ins. Servs., Inc. v. Nationwide Ins. Cos., 86
Ohio St.3d 270, 273, 714 N.E.2d 898 (1999). We review an
insurance contract as a whole and presume that its language
reflects the parties' intent. Kelly v. Med. Life Ins. Co., 31
Ohio St.3d 130, 509 N.E.2d 411 (1987), paragraph one of
the syllabus. “We apply the de novo standard of review to a
decision granting or denying a motion for summary judgment
based on an insurance contract.” Westfield Ins. Co. v. Hunter,
128 Ohio St.3d 540, 2011-Ohio-1818, 948 N.E.2d 931, ¶ 12.
We honor the plain meaning of the policy's language “unless
another meaning is clearly apparent from the contents of the
policy.” Galatis at ¶ 11, citing *200  Alexander v. Buckeye
Pipe Line Co., 53 Ohio St.2d 241, 374 N.E.2d 146 (1978),
paragraph two of the syllabus. And when a written contract's
language is clear, we look no further than the writing itself to
determine the parties' intent. Alexander at paragraph two of
the syllabus.

Custom Agri

{¶ 12} In Custom Agri, we answered a certified question
from the United States Court of Appeals for the Sixth
Circuit concerning a defective-construction lawsuit involving
a property owner and a general contractor for faulty
construction of a steel bin. 133 Ohio St.3d 476, 2012-
Ohio-4712, 979 N.E.2d 269, at ¶ 2. The contractor filed a
third-party complaint against Custom Agri, the subcontractor
who was responsible for building the defective steel bin.

{¶ 13} Custom Agri had obtained a CGL policy from
Westfield Insurance Company. Westfield intervened and
sought a declaratory judgment that it had no duty to defend
or indemnify Custom Agri under the CGL policy because
Custom Agri's claims did not involve “property damage”
caused by an “occurrence.” Id. at ¶ 3.

[7]  [8]  [9] {¶ 14} We noted that the general principle
underlying CGL policies is that they are not intended to
protect business owners from ordinary business risks. Id. at
¶ 10, citing Heile v. Herrmann, 136 Ohio App.3d 351, 353,
736 N.E.2d 566 (1st Dist.1999). “ ‘Courts generally conclude
that the policies are intended to insure the risks of an insured
causing damage to other persons and their property, but that
the policies are not intended to insure the risks of an insured
causing damage to the insured's own work.’ ” Custom Agri at
¶ 10, quoting Heile at 353, 736 N.E.2d 566. “ ‘In other words,
the policies do not insure an insured's work itself; rather, the
policies generally insure consequential risks that **767  stem
from the insured's work.’ ” Custom Agri at ¶ 10, quoting Heile
at 353, 736 N.E.2d 566.

[A] CGL policy is not intended
to insure business risks that are
the normal, frequent, or predictable
consequences of doing business and
which businesses can control and
manage. * * * A CGL policy does not
insure the insured's work itself; rather,
it insures consequential damages that
stem from that work. * * * As a result,
a CGL policy may provide coverage
for claims arising out of tort, breaches
of contract, and statutory liabilities
as long as the requisite accidental
occurrence and property damage are
present.

Custom Agri at ¶ 10, quoting ACUITY v. Burd & Smith
Constr., Inc., 2006 ND 187, 721 N.W.2d 33, ¶ 12.

{¶ 15} We noted that all the claims against which Westfield
was asked to defend and indemnify Custom Agri were related
to Custom Agri's own work. *201  Id., 133 Ohio St.3d 476,
2012-Ohio-4712, 979 N.E.2d 269, at ¶ 11. But we continued
to analyze the CGL policy's specific terms and considered
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whether Custom Agri's faulty work could still be considered
“property damage” caused by an “occurrence” under the
policy. Id.

{¶ 16} As in this case, the CGL policy in Custom Agri
defined “occurrence” as an “accident, including continuous or
repeated exposure to substantially the same general harmful
conditions,” id. at ¶ 12. But the CGL policy did not define
“accident.” Id. We determined that we had to give the word
its “ ‘natural and commonly accepted meaning.’ ” Id., quoting
Gomolka v. State Auto. Mut. Ins. Co., 70 Ohio St.2d 166,
167-168, 436 N.E.2d 1347 (1982).

{¶ 17} We noted that we had previously defined “accidental”
as “ ‘unexpected, as well as unintended.’ ” Custom Agri at
¶ 13, quoting Hybud Equip. Corp. v. Sphere Drake Ins. Co.,
64 Ohio St.3d 657, 666, 597 N.E.2d 1096 (1992). And we
agreed with our sister court in Kentucky that in the context of
a CGL policy, “ ‘[i]nherent in the plain meaning of “accident”
is the doctrine of fortuity.’ ” Custom Agri at ¶ 13, quoting
Cincinnati Ins. Co. v. Motorists Mut. Ins. Co., 306 S.W.3d
69, 74 (Ky.2010). We added that “ ‘ “[t]he fortuity principle
is central to the notion of what constitutes insurance.” ’ ”
Custom Agri at ¶ 13, quoting Cincinnati Ins. Co. at 74,
quoting 46 Corpus Juris Secundum, Insurance, Section 1235
(2009); see also Indiana Ins. Co. v. Alloyd Insulation Co.,
2d Dist. Montgomery No. 18979, 2002-Ohio-3916, 2002
WL 1770491, ¶ 27, quoting Franco, Insurance Coverage
for Faulty Workmanship Claims Under Commercial General
Liability Policies, 30 Torts & Ins.L.J. 785, 785-787 (1994)
(“ ‘faulty workmanship claims generally are not covered,
except for their consequential damages, because they are
not fortuitous. In short, contractors' “business risks” are
not covered by insurance, but derivative damages are. The
key issues are whether the contractor controlled the process
leading to the damages and whether the damages were
anticipated’ ”).

{¶ 18} We concluded that “claims for faulty workmanship,
such as the one in the present case, are not fortuitous in the
context of a CGL policy like the one here.” Custom Agri, 133
Ohio St.3d 476, 2012-Ohio-4712, 979 N.E.2d 269, at ¶ 14.
Therefore, they “are not claims for ‘property damage’ caused
by an ‘occurrence’ under a [CGL] policy such as the one in
the present case.” Id. at ¶ 19.

The CGL policy

[10] {¶ 19} As in Custom Agri, our decision here depends on
the specific **768  terms of the CGL policy, including the
PCOH and subcontractor-specific language. CIC submits that
we considered in Custom Agri, at least indirectly, the same
contractual language before us now, because Custom Agri
was a subcontractor and had hired subcontractors. But while
the CGL policy in Custom Agri may *202  have included
PCOH and subcontractor clauses, we did not address them
directly and must do so here.

{¶ 20} The CGL policy in this case states the following
regarding general liability:

COMMERCIAL GENERAL LIABILITY COVERAGE
FORM

* * *

SECTION I—COVERAGES

COVERAGE A. BODILY INJURY AND PROPERTY
DAMAGE LIABILITY

1. Insuring Agreement

a. We will pay those sums that the insured becomes legally
obligated to pay as damages because of “bodily injury”
or “property damage” to which this insurance applies.
We will have the right and duty to defend the insured
against any “suit” seeking those damages. However, we
will have no duty to defend the insured against any “suit”
seeking damages for “bodily injury” or “property damage”
to which this insurance does not apply. We may, at our
discretion, investigate any “occurrence” and settle any
claim or “suit” that may result. But:

* * *

b. This insurance applies to “bodily injury” and “property
damage” only if:

(1) The “bodily injury” or “property damage” is caused by
an “occurrence” that takes place in the “coverage territory
* * *.”

(Capitalization sic and emphasis added.)

{¶ 21} In “Section V—Definitions,” the CGL policy defines
“occurrence” and “property damage” as follows:

16. “Occurrence” means:
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a. An accident, including continuous or repeated exposure
to substantially the same general harmful conditions.

* * *

20. “Property damage” means:

a. Physical injury to or destruction of tangible property
including all resulting loss of use. All such loss of use shall
be deemed to occur at the time of the physical injury or
destruction that caused it; or

b. Loss of use of tangible property that is not physically
injured. All such loss of use shall be deemed to occur at the
time of the “occurrence” that caused it.

*203  (Emphasis added.)

{¶ 22} By its terms, the CGL policy emphasizes that only
“an occurrence” can trigger coverage for property damage.
It states that CIC agrees to “pay those sums that the insured
becomes legally obligated to pay as damages because of * *
* ‘property damage’ to which this insurance applies.” But the
damage must be due to an “occurrence,” which is defined as
“[a]n accident, including continuous or repeated exposure to
substantially the same general harmful conditions.” There is
no question that the damage to the inn was “property damage”
that was discovered after work was completed. But without
an “occurrence” as defined in the CGL policy, there is no
coverage for any property damage.

{¶ 23} Nevertheless, appellees argue, and the court below
held, that the CGL **769  policy's subcontractor-specific
terms and the PCOH clause show that the parties intended for
the policy to cover the damages here. Those provisions state
the following:

SECTION I—COVERAGES

COVERAGE A. BODILY INJURY AND PROPERTY
DAMAGE LIABILITY

* * *

2. Exclusions:

This insurance does not apply to:

* * *

j. Damage to Property

“Property damage” to:

* * *

(6) That particular part of any property that must be
restored, repaired or replaced because “your work” was
incorrectly performed on it.

* * *

Paragraph (6) of this exclusion does not apply to “property
damage” included in the “products-completed operations
hazard.”

{¶ 24} In “Section V—Definitions,” the CGL policy defines
“products-completed operations hazard” as follows:

19. “Products-completed operations hazard”:

a. Includes * * * “property damage” occurring away from
premises you own or rent and arising out of * * * “your
work” except:

* * *

*204  (2) Work that has not yet been completed or
abandoned.

{¶ 25} The CGL policy then lists the instances in which
“your work” is deemed completed. The parties do not dispute
that work on the inn was completed by the time that the
water-related damage was discovered. Still, the CGL policy's
definition of “your work” must be considered:

29. “Your work”:

a. Means:

(1) Work or operations performed by you or on your behalf;
and

(2) Materials, parts or equipment furnished in connection
with such work or operations.

b. Includes:

(1) Warranties or representations made at any time with
respect to the fitness, quality, durability, performance, or
use of “your work”; and

(2) The providing of or failure to provide warnings or
instructions.

Ohio Northern University v. Charles Construction Services, Inc., 155 Ohio St.3d 197 (2018)
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{¶ 26} Finally, the CGL policy provides the following
exclusion for “property damage” to “your work,” which
includes an exception to the exclusion when a subcontractor
performs the work:

2. Exclusions

This insurance does not apply to:

* * *

l. Damage to Your Work:

“Property damage” to “your work” arising out of it or
any part of it and included in the “products-completed
operations hazard.”

This exclusion does not apply if the damaged work or the
work out of which the damage arises was performed on
your behalf by a subcontractor.

**770  Under the CGL policy's plain language,
property damage caused by a subcontractor's

faulty work does not meet the definition of
“occurrence” because faulty work is not fortuitous

{¶ 27} Again, we concluded in Custom Agri that “claims for
faulty workmanship, such as the one in the present case, are
not fortuitous in the context of a CGL policy.” 133 Ohio St.3d
476, 2012-Ohio-4712, 979 N.E.2d 269, at ¶ 14. We made
that determination because these claims “are not claims for
‘property damage’ caused by an ‘occurrence’ under a [CGL]
policy” because faulty work is *205  not fortuitous. Id. at ¶
19. Here, we similarly hold that a subcontractor's faulty work
does not meet the definition of “occurrence” because it is not
based in fortuity.

{¶ 28} The language within the Coverage A portion of
the CGL policy is critical to the policy's overall effect. It
states that CIC agrees to pay for property damage under
certain circumstances. But the damage must be due to an
“occurrence,” which the policy defines as “[a]n accident,
including continuous or repeated exposure to substantially
the same general harmful conditions.” Again, there is no
question that the water-related damage to the inn was
“property damage” and was discovered after work had been
completed. But unless there was an “occurrence,” the PCOH
and subcontractor language has no effect, despite the fact that
Charles Construction had paid additional money for it.

{¶ 29} If the subcontractors' faulty work were fortuitous,
the PCOH and subcontractor-specific terms would require
coverage. But as we explained in Custom Agri, CGL policies
are not intended to protect owners from ordinary “business
risks” that are normal, frequent or predictable consequences
of doing business that the insured can manage. Custom Agri
at ¶ 10. Here, we cannot say that the subcontractors' faulty
work was fortuitous.

{¶ 30} Charles Construction, ONU, and their amici curiae
assert that parties to a construction contract understand
that contractors buy coverage for defects discovered after
completion through the PCOH clause and that CGL policies
and PCOH clauses have changed over time to assure that
subcontractor work is covered. In support, they note that
over the past several years, courts have agreed with their
arguments.

{¶ 31} We acknowledge that our reasoning in this case
contrasts with recent decisions of other courts. See, e.g.,
Black & Veatch Corp. v. Aspen Ins. (UK), Ltd., 882 F.3d
952, 965-966 (10th Cir.2018) cert. denied, ––– U.S. ––––,
139 S.Ct. 151, 202 L.Ed.2d 35 (2018) (analyzing history
of CGL policies and holding that definition of “occurrence”
encompasses damage to the insured's own work arising
from faulty subcontractor workmanship); Natl. Sur. Corp.
v. Westlake Invests., L.L.C., 880 N.W.2d 724, 740 (Iowa
2016) (“we interpret the insuring agreement in the modern
standard-form CGL policy as providing coverage for property
damage arising out of defective work performed by an
insured's subcontractor unless the resulting property damage
is specifically precluded from coverage by an exclusion
or endorsement”); Cypress Point Condominium Assn. v.
Adria Towers, L.L.C., 226 N.J. 403, 428-429, 143 A.3d
273 (2016) (“because the result of the subcontractors' faulty
workmanship here—consequential water damage to the
completed and nondefective portions of Cypress Point—
was an ‘accident,’ it is an ‘occurrence’ under the policies
and is therefore covered so long as the other parameters
set by the policies are met”); French, *206  **771
Revisiting Construction Defects as “Occurrences” Under
CGL Insurance Policies, 19 U.Pa.J.Bus.L. 101, 122-123
(2016) (“In the past five years * * * there has been near
unanimity by the courts that have addressed the issue.
They have held that construction defects can constitute
occurrences and contractors have coverage under CGL
policies at least for the unexpected property damage caused
by defective workmanship done by subcontractors”). But the
language requiring that “property damage” be caused by an
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“occurrence” remains a constant in the policies. And under
our precedent, faulty workmanship is not an occurrence as
defined in CGL polices like the one before us.

{¶ 32} Regardless of any trend in the law, we must look to
the plain and ordinary meaning of the language used in the
CGL policy before us. See Alexander v. Buckeye Pipe Line,
53 Ohio St.2d 241, 245-246, 374 N.E.2d 146 (1978). When
the language of a written contract is clear, we may look no
further than the writing itself to find the intent of the parties.
Id. at paragraph two of the syllabus.

{¶ 33} In deciding Custom Agri, we adopted the Arkansas
Supreme Court's reasoning in Essex Ins. Co. v. Holder, 372
Ark. 535, 261 S.W.3d 456 (2008). In Essex, a homebuilder
demanded that his insurance provider defend him under
his CGL policy after the homeowners sued him during the
construction of their house for damages caused in part by his
use of incompetent subcontractors. Id. at 457. The Arkansas
court concluded that the insurance provider had no such duty
because “[f]aulty workmanship is not an accident; instead it
is a foreseeable occurrence.” Id. at 460. The court relied, in
part, on a federal district court’s decision that had applied the
Arkansas court's definition of “accident”: “[T]he contractor's
obligation to repair or replace its subcontractor's defective
workmanship could not be deemed unexpected on the part of
the contractor, and therefore, failed to constitute an ‘event’ for
which coverage existed under the policy.” Id. at 459, citing
Nabholz Constr. Corp. v. St. Paul Fire & Marine Ins. Co., 354
F.Supp.2d 917, 923 (E.D.Ark.2005).

{¶ 34} After that decision, the Arkansas legislature enacted
Ark.Code Ann. 23-79-155(a)(2), which states that a CGL
policy offered for sale in Arkansas shall define “occurrence”
to include “[p]roperty damage * * * resulting from faulty
workmanship.” If it were so inclined, the Ohio General
Assembly could take similar action in response to our opinion
today.

CONCLUSION

{¶ 35} We hold that property damage caused by a
subcontractor's faulty work is not fortuitous and does not meet
the definition of “occurrence” under a CGL policy. CIC was
not required to defend Charles Construction against ONU's
*207  lawsuit or indemnify Charles Construction against any

damages. We reverse the judgment of the court of appeals and
reinstate the judgment of the trial court.

Judgment reversed.

O'Donnell, Fischer, DeWine, and DeGenaro, JJ., concur.

O'Connor, C.J., and Kennedy, J., concur in judgment only.

All Citations

155 Ohio St.3d 197, 120 N.E.3d 762, 364 Ed. Law Rep. 1183,
2018 -Ohio- 4057

End of Document © 2020 Thomson Reuters. No claim to original U.S. Government Works.

Ohio Northern University v. Charles Construction Services, Inc., 155 Ohio St.3d 197 (2018)

252b

R
EC

EIV
ED

 by M
SC

 2/14/2020 12:29:43 PM

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1978106798&pubNum=0000634&originatingDoc=I15252cf0cd9111e8afcec29e181e0751&refType=RP&fi=co_pp_sp_634_245&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_634_245
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1978106798&pubNum=0000634&originatingDoc=I15252cf0cd9111e8afcec29e181e0751&refType=RP&fi=co_pp_sp_634_245&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_634_245
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1978106798&pubNum=0000634&originatingDoc=I15252cf0cd9111e8afcec29e181e0751&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2028909199&pubNum=0000578&originatingDoc=I15252cf0cd9111e8afcec29e181e0751&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2013122694&pubNum=0004644&originatingDoc=I15252cf0cd9111e8afcec29e181e0751&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2013122694&pubNum=0004644&originatingDoc=I15252cf0cd9111e8afcec29e181e0751&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2013122694&pubNum=0004644&originatingDoc=I15252cf0cd9111e8afcec29e181e0751&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2013122694&pubNum=0004644&originatingDoc=I15252cf0cd9111e8afcec29e181e0751&refType=RP&fi=co_pp_sp_4644_457&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_4644_457
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2013122694&pubNum=0004644&originatingDoc=I15252cf0cd9111e8afcec29e181e0751&refType=RP&fi=co_pp_sp_4644_460&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_4644_460
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2013122694&pubNum=0004644&originatingDoc=I15252cf0cd9111e8afcec29e181e0751&refType=RP&fi=co_pp_sp_4644_459&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_4644_459
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2006191489&pubNum=0004637&originatingDoc=I15252cf0cd9111e8afcec29e181e0751&refType=RP&fi=co_pp_sp_4637_923&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_4637_923
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2006191489&pubNum=0004637&originatingDoc=I15252cf0cd9111e8afcec29e181e0751&refType=RP&fi=co_pp_sp_4637_923&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_4637_923
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000004&cite=ARSTS23-79-155&originatingDoc=I15252cf0cd9111e8afcec29e181e0751&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_d86d0000be040
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0152516201&originatingDoc=I15252cf0cd9111e8afcec29e181e0751&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0161113501&originatingDoc=I15252cf0cd9111e8afcec29e181e0751&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0155065901&originatingDoc=I15252cf0cd9111e8afcec29e181e0751&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0331241301&originatingDoc=I15252cf0cd9111e8afcec29e181e0751&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0333643201&originatingDoc=I15252cf0cd9111e8afcec29e181e0751&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0256750101&originatingDoc=I15252cf0cd9111e8afcec29e181e0751&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


Z & R Electric Service, Inc. v. Cincinnati Insurance Co., Not Reported in N.W.2d (2001)

 © 2020 Thomson Reuters. No claim to original U.S. Government Works. 1

2001 WL 619973
Only the Westlaw citation is currently available.

UNPUBLISHED OPINION. CHECK
COURT RULES BEFORE CITING.

Court of Appeals of Michigan.

Z & R ELECTRIC SERVICE,
INC, Plaintiff-Appellant,

v.
CINCINNATI INSURANCE

COMPANY, Defendant-Appellee.

No. 226605.
|

June 5, 2001.

Before: SAWYER, P.J., and SMOLENSKI and WHITBECK,
JJ.

Opinion

PER CURIAM.

*1  Plaintiff Z & R Electric Service, Inc., appeals of right an
order granting summary disposition to defendant Cincinnati
Insurance Company (“CIC”) pursuant to MCR 2.116(C)(10)
in this breach of contract action. We affirm, although for
different reasons than those stated by the trial court.

I. Basic Facts And Procedural History

In 1993, Z & R contracted with Mead Paper Corporation to
build a synchronous condenser system to conserve electricity
in its manufacturing facilities. The specific details of the
contract between Z & R and Mead are not clear to us because
the record does not include a complete copy of this contract.
In any event, according to a detailed “formal purchase order,”
Z & R, in turn, contracted with the Louis Allis Company to
design and build the motor that would drive the condenser
system. According to photographs, this motor is an extremely
large and complex piece of machinery.

Z & R finished installing the condenser system, including the
motor, in spring 1995. In April 1995, the system failed when
the motor malfunctioned because an internal component
separated at a soldered joint. Two months later, the system

again failed for the same reason. Fortunately, the physical
damage caused in these two incidents was limited to the motor
itself and, by making extensive repairs over several months,
Z & R was able to prevent this problem from recurring. These
repairs cost Z & R between $29,000 and $31,000 in labor.
Fred Bieti, Z & R's president, wrote to Z & R's insurance
agent asking for assistance in filing a claim with CIC to cover
the actual cost of repairing the motor. Subsequently, in a
somewhat confusing letter that cited various sections of the
insurance policy without explaining how they applied to Z &
R's claim for coverage, CIC denied its claim.

After Z & R instituted this action to recover solely for the
actual costs it sustained when repairing the motor, CIC moved
for summary disposition, presumably under MCR 2.116(C)
(10), asserting that the motor's failure was not an “occurrence”
the commercial general liability policy covered. CIC also
invoked policy exclusion I(A)(1)(k) (“exclusion k”), which
precludes coverage for “ ‘property damage’ to ‘your product’
arising out of it or any part of it.” In Z & R's response to the
motion for summary disposition, it maintained that the motor
failures were “occurrences” and that exclusion k did not
apply to its claim because the motor was Louis Allis' product
under the policy's definition of “your product” as “any goods
or products, other than real property, manufactured, sold,
handled, distributed or disposed of by you.” In concluding
the response to the motion for summary disposition, Z & R
asked the trial court to deny CIC's motion and, instead, to
enter summary disposition in its favor. The trial court ruled
that the motor failure was an “occurrence,” but that CIC was
not liable under exclusion k because the damage arose from
Z & R's “product.”

*2  On appeal, Z & R contends that the insurance policy is,
at best ambiguous with respect to whether exclusion k applies
rather than the exclusion in section I(A)(1)(l) (“exclusion
l”), which applies to “your work.” Z & R relies on this
argument because exclusion 1 includes an exception for
a subcontractor's work. Z & R does not raise a specific
argument concerning whether the motor malfunction was an
“occurrence” under the policy, probably because the trial
court ruled in its favor on this issue and it simply asserts
that the malfunction was an “occurrence.” However, when
disputed as in this case, the first logical question that a court
must resolved in any case involving an insurance claim is
whether a triggering event identified in the policy happened.
Because we determine that there was no “occurrence” under
the policy, we need not reach Z & R's arguments concerning
the exclusions and exceptions that might otherwise apply.
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II. Standard Of Review

We review de novo a trial court's order granting or denying

motions for summary disposition. 1

1 Spiek v. Dep't of Transportation, 456 Mich. 331, 337; 572
NW2d 201 (1998).

III. Legal Standards

A motion for summary disposition pursuant to MCR 2.116(C)
(10) tests a claim's factual basis other than an amount of
damages, which requires the deciding court to consider all
the evidence, affidavits, pleadings, admissions, and other

information available in the record. 2  The deciding court
must look at all the evidence in the light most favorable to
the nonmoving party, which must be given the benefit of

every reasonable doubt. 3  Black letter law provides that if an
insurance contract is unambiguous “and no reasonable person
could differ with respect to application of the term or phrase
to undisputed material facts, then the court should grant
summary disposition to the proper party pursuant to MCR

2.116(C)(10).” 4  However, the nonmoving party must present
more than mere allegations in order to demonstrate that there
is a genuine issue of material fact in dispute, making trial

necessary. 5  In other words, a plaintiff must show that there is
a genuine issue of material fact regarding each element of the
prima facie case to survive a motion for summary disposition

under MCR 2.116(C)(10). 6

2 MCR 2.116(G)(5); Smith v. Globe Life Ins Co, 460 Mich.
446, 454; 597 NW2d 28 (1999).

3 Atlas Valley Golf & Country Club, Inc v Village of
Goodrich, 227 Mich.App 14, 25; 575 NW2d 56 (1998).

4 Henderson v State Farm Fire & Casualty Co, 460 Mich.
348, 353; 596 NW2d 190 (1999).

5 MCR 2.116(G)(4); Etter v. Michigan Bell Telephone Co,
179 Mich.App 551, 555; 446 NW2d 500 (1989).

6 See Richardson v. Michigan Humane Society, 221
Mich.App 526, 527-528; 561 NW2d 873 (1997).

In order to carry out our analysis of the evidence on the record,
we keep in mind the well-known rules of interpretation that
apply to insurance contracts:

First, an insurance contract must be enforced in accordance
with its terms. A court must not hold an insurance company
liable for a risk that it did not assume. Second, a court
should not create ambiguity in an insurance policy where
the terms of the contract are clear and precise. Thus, the
terms of a contract must be enforced as written where there
is no ambiguity.

While we construe the contract in favor of the insured if
an ambiguity is found, this does not mean that the plain
meaning of a word or phrase should be perverted, or that
a word or phrase, the meaning of which is specific and
well recognized, should be given some alien construction
merely for the purpose of benefitting an insured. The
fact that a policy does not define a relevant term does
not render the policy ambiguous. Rather, reviewing courts
must interpret the terms of the contract in accordance with
their commonly used meanings. Indeed, we do not ascribe
ambiguity to words simply because dictionary publishers
are obliged to define words differently to avoid possible

plagiarism. 7

7 Henderson, supra at 354-355 (citations omitted).

IV. Occurrence

*3  CIC's commercial general liability coverage form states
that it will pay for property damage that results from an
“occurrence,” defining an “occurrence” as “an accident,
including continuous or repeated exposure to substantially
the same general harmful conditions.” The policy does not
define what the word “accident” means, but the common
meaning ascribed to the word in the Random House Webster's
College Dictionary (2d ed) is “an undesirable or unfortunate
happening that occurs unintentionally and usu[ally] results
in injury, damage, or loss.” The Michigan Supreme Court
adopted a substantially similar definition of “accident” in the
insurance context almost thirty years ago:

“An ‘accident,’ within the meaning of policies of accident
insurance, may be anything that begins to be, that happens,
or that is a result which is not anticipated and is unforeseen
and unexpected by the person injured or affected thereby-
that is, takes place without the insured's foresight or
expectation and without design or intentional causation
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on his part. In other words, an accident is an undesigned
contingency, a casualty, a happening by chance, something
out of the usual course of things, unusual, fortuitous, not

anticipated, and not naturally to be expected.” 8

8 Guerdon Industries, Inc v. Fidelity & Casualty Co, 371
Mich. 12, 18-19; 123 NW2d 143 (1963), quoting Couch
on Insurance, 2d ed, § 41:6, p 27.

Further, whether an accident occurred must be viewed from

the insured's perspective. 9

9 Frankenmuth Mut Ins Co v. Masters, 460 Mich. 105, 114;
595 NW2d 832 (1999).

With these definitions and proper perspective in mind, there
really is no debate in the record that Z & R did not expect
the motor it purchased from Louis Allis to malfunction soon
after installing it, constituting the sort of unforeseen event
resulting in damage that fits the ordinary definition of an
“accident.” However, CIC contends, this malfunction was not
an “accident” because it was the natural result of Z & R's
own defective product. As authority for this proposition, CIC
cites the reasoning in a number of cases, including Calvert Ins

Co v Herbert Roofing & Insulation Co, 10  which this Court
recently adopted in Radenbaugh v Farm Bureau General Ins

Co of Michigan, 11  and Hawkeye-Security Ins Co v. Vector

Const Co, 12  distinguishing this case from Bundy Tubing Co

v. Royal Indemnity Co. 13  The Radenbaugh Court gave a
lengthy synthesis of Calvert, Vector, and Bundy, making it

unnecessary for us to repeat that effort here. 14

10 Calvert Ins Co v Herbert Roofing & Insulation Co, 807
F Supp 435 (ED Mich, 1992).

11 Radenbaugh v Farm Bureau General Ins Co of
Michigan, 240 Mich.App 134, 148; 610 NW2d 272
(2000).

12 Hawkeye-Security Ins Co v. Vector Const Co, 185
Mich.App 369; 460 NW2d 329 (1990).

13 Bundy Tubing Co v. Royal Indemnity Co, 298 F.2d 151
(CA 6, 1962).

14 Radenbaugh, supra at 144-148.

In short, Calvert holds that “when the damage arising out
of the insured's defective workmanship is confined to the
insured's own work product, the insured is the injured party,
and the damage cannot be viewed as accidental within the

meaning of the standard liability policy.” 15  We agree with
Z & R's argument that Louis Allis was its subcontractor
and that Louis Allis, not Z & R, defectively designed and
manufactured the motor. Yet, we note the parallels between
the facts of this case and the facts of Vector, on which Calvert
relied.

15 Calvert, supra at 439.

In Vector, the insured purchased cement from a third-party,

which it then used to construct a water treatment plant. 16  The
municipality that owned the plant discovered that the concrete

was defective. 17  To remedy the problem, the insured had to
remove 13,000 yards of the defective concrete and replace

it with concrete that met the project's standards. 18  When
the insured submitted a claim for the costs it incurred in
undertaking this extensive repair effort, the insurer denied its
claim on the basis that there had been no “occurrence” under

the insurance policy. 19  The policy defined an “occurrence”
as “an accident, including continuous or repeated exposure to
conditions, which results in bodily injury or property damage
neither expected nor intended from the standpoint of the

insured....” 20  The trial court granted the insurer's motion for

summary disposition. 21  On appeal, this Court interpreted
Bundy, supra, to mean that “an insurer must defend and may
become obligated to indemnify an insured under a general
liability policy of insurance that covers losses caused by
‘accidents' where the insured's faulty work product damages

the property of others.” 22  Consequently, this Court held
that there had been no occurrence within the meaning of the
policy because the defective concrete damaged nothing but

the insured's work product. 23

16 Vector, supra at 371.

17 Id.

18 Id. at 371-372.

19 Id. at 372.

20 Id. at 373.

21 Id. at 372.

22 Vector, supra at 377 (emphasis added).

23 Id. at 378.

*4  The insured in Vector was no more responsible for
making the defective concrete than Z & R was responsible
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here for the defective design and manufacture of the motor.
In each case, a third party caused the problem in the materials
the insured used, which ultimately failed. However, critically,
unlike the damage to other individuals' property at issue in

Bundy, 24  Calvert, 25  and Radenbaugh, 26  the record here
does not include evidence that the motor's failure damaged
any other part or aspect of the Mead facility. The malfunction
merely made the system inoperative in the same way that the
defective concrete made the water treatment plant in Vector
unusable, with the defects in both cases requiring massive
repair and replacement efforts.

24 Bundy, supra at 151-152, 154 (insured manufactured
defective tubing used for radiant heating, which
evidently damaged buildings and their contents when the
tubing leaked).

25 Calvert, supra at 436, 438-439 (insured installed roof
on school that leaked, damaging contents of building, as
well as walls and the foundation).

26 Radenbaugh, supra at 136, 142, 144 (insured provided
faulty schematics to contractors who constructed
homeowner's foundation, causing damage to the
foundation and the home itself).

Though the trial court erroneously concluded that there had
been an “occurrence” under the policy, summary disposition
under MCR 2.116(C)(10) was proper because there is no
dispute in the record that the damages at issue in this case
were confined to the condenser system Z & R designed
and installed, of which the motor was an integral part. The
magnitude of the repairs in this case makes the impulse
to seek insurance coverage understandable. Nevertheless, to
paraphrase Calvert, this insurance policy protects Z & R from
bearing the cost of liability for tortious damage it causes
to others or their property, not the costs it might sustain in
remedying a breach of its contract to construct an operational

condenser system for Mead. 27  Thus, we have no reason to

reverse. 28

27 Calvert, supra at 438, n 1.

28 Taylor v. Laban, 241 Mich.App 449, 458; 616 NW2d 229
(2000).

Affirmed.

All Citations

Not Reported in N.W.2d, 2001 WL 619973
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UNPUBLISHED OPINION. CHECK
COURT RULES BEFORE CITING.

Court of Appeals of Michigan.

AUTO OWNERS INSURANCE
COMPANY, Plaintiff-Appellee,

v.
LONG'S TRI-COUNTY MOBILE

HOME, INC., Defendant-Appellant,
and

Jeff SCOTT and Laura Scott, Defendants.

No. 252580.
|

June 28, 2005.

Before: OWENS, P.J., and CAVANAGH and NEFF, JJ.

[UNPUBLISHED]

PER CURIAM.

*1  Defendant Long's Tri-County Mobile Home, Inc.,
appeals as of right an order granting declaratory judgment in
favor of plaintiff. We affirm.

Defendant argues that the trial court erred in granting
judgment in favor of plaintiff and holding that defendant's
claim was not a covered loss under the terms of the
commercial general liability insurance policy it secured with
plaintiff. We disagree.

Here, both parties moved for summary disposition according
to MCR 2.116(C)(10). A motion under MCR 2.116(C)(10)
tests the factual support of a plaintiff's claim. Kefgen v.
Davidson, 241 Mich.App 611, 616; 617 NW2d 351 (2000).
The construction and interpretation of an insurance policy and
whether an ambiguity remains for the factfinder are questions
of law that are reviewed de novo on appeal. Henderson v. State
Farm Fire & Cas Co, 460 Mich. 348, 353; 596 NW2d 190
(1999).

Defendant's claim is not an insurable loss because it is
not an “occurrence” as defined by the policy of insurance.
“Interpretation of an insurance policy ultimately requires a
two-step inquiry: first, a determination of coverage according
to the general insurance agreement and, second, a decision
regarding whether an exclusion applies to negate coverage.
This Court has held that an insurance policy provision is valid
‘as long as it is clear, unambiguous and not in contravention of
public policy.” ’ Auto-Owners v. Harrington, 455 Mich. 377,
382; 565 NW2d 839 (1997) (citations omitted). Resolution of
the first issue before the Court turns on our interpretation and
application of the definition of “occurrence” in the “insuring
agreement” section of the policy.

“An insurance policy is an agreement between parties that a
court interprets ‘much the same as any other contract’ to best
effectuate the intent of the parties and the clear, unambiguous
language of the policy.” Id. at 381, quoting Auto-Owners
Ins Co v. Churchman, 440 Mich. 560, 566; 489 NW2d 431
(1992). Thus, “the court looks to the contract as a whole
and gives meaning to all its terms.” Harrington, supra. An
unambiguous contract must be construed according to its
plain and ordinary meaning. St Paul Fire & Marine Ins Co v
Ingall, 228 Mich.App 101, 107; 577 NW2d 188 (1998). It is
the insured's burden to prove that coverage exists. Heniser v.
Frankenmuth Mut Ins Co, 449 Mich. 155, 161 n 6; 534 NW2d
502 (1995). Any doubt regarding insurance coverage must
be resolved in the insured's favor. American Bumper & Mfg
Co v. Hartford Fire Ins Co, 452 Mich. 440, 448; 550 NW2d
475 (1996). If the insurance contract contains definitions,
they must be used when interpreting the policy language.
Cavalier Mfg Co v Employers Ins of Wausau (On Remand),
222 Mich.App 89, 94; 564 NW2d 68 (1997).

The policy in question is one for casualty loss which
provides coverage for “property damage” that was “caused
by an ‘occurrence .” ’ “Occurrence” is defined by policy as
“an accident, including continuous or repeated exposure to
substantially the same general harmful conditions.” While the
term accident is not defined in the policy, the Supreme Court
has defined an accident as “an undesigned contingency, a
casualty, a happening by chance, something out of the usual
course of things, unusual, fortuitous, not anticipated, and not
naturally to be expected.” Frankenmuth Mutual Ins Co v.
Masters, 460 Mich. 105, 114; 595 NW2d 832 (1999).

*2  The trial court noted that the damages in this case were
caused by the faulty backfilling performed by a subcontractor
hired by defendant. The subcontractor's faulty work caused

Auto-Owners Ins. Co. v. Longs Tri-County Mobile Home, Inc., 2005 WL 1522169 (Mich. App., June 28, 2005) 

257b

R
EC

EIV
ED

 by M
SC

 2/14/2020 12:29:43 PM

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0237010501&originatingDoc=I826778d52ed211da9bcc85e7f8e2f4cd&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0139776201&originatingDoc=I826778d52ed211da9bcc85e7f8e2f4cd&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0170345501&originatingDoc=I826778d52ed211da9bcc85e7f8e2f4cd&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1005563&cite=MIRRCPMCR2.116&originatingDoc=I826778d52ed211da9bcc85e7f8e2f4cd&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1005563&cite=MIRRCPMCR2.116&originatingDoc=I826778d52ed211da9bcc85e7f8e2f4cd&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000428014&pubNum=543&originatingDoc=I826778d52ed211da9bcc85e7f8e2f4cd&refType=RP&fi=co_pp_sp_543_616&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_543_616
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000428014&pubNum=543&originatingDoc=I826778d52ed211da9bcc85e7f8e2f4cd&refType=RP&fi=co_pp_sp_543_616&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_543_616
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000428014&pubNum=595&originatingDoc=I826778d52ed211da9bcc85e7f8e2f4cd&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999160217&pubNum=542&originatingDoc=I826778d52ed211da9bcc85e7f8e2f4cd&refType=RP&fi=co_pp_sp_542_353&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_542_353
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999160217&pubNum=542&originatingDoc=I826778d52ed211da9bcc85e7f8e2f4cd&refType=RP&fi=co_pp_sp_542_353&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_542_353
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999160217&pubNum=595&originatingDoc=I826778d52ed211da9bcc85e7f8e2f4cd&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999160217&pubNum=595&originatingDoc=I826778d52ed211da9bcc85e7f8e2f4cd&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1997160090&pubNum=542&originatingDoc=I826778d52ed211da9bcc85e7f8e2f4cd&refType=RP&fi=co_pp_sp_542_382&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_542_382
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1997160090&pubNum=542&originatingDoc=I826778d52ed211da9bcc85e7f8e2f4cd&refType=RP&fi=co_pp_sp_542_382&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_542_382
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1997160090&pubNum=595&originatingDoc=I826778d52ed211da9bcc85e7f8e2f4cd&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1997160090&originatingDoc=I826778d52ed211da9bcc85e7f8e2f4cd&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992169513&pubNum=542&originatingDoc=I826778d52ed211da9bcc85e7f8e2f4cd&refType=RP&fi=co_pp_sp_542_566&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_542_566
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992169513&pubNum=542&originatingDoc=I826778d52ed211da9bcc85e7f8e2f4cd&refType=RP&fi=co_pp_sp_542_566&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_542_566
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992169513&pubNum=595&originatingDoc=I826778d52ed211da9bcc85e7f8e2f4cd&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992169513&pubNum=595&originatingDoc=I826778d52ed211da9bcc85e7f8e2f4cd&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1998053797&pubNum=543&originatingDoc=I826778d52ed211da9bcc85e7f8e2f4cd&refType=RP&fi=co_pp_sp_543_107&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_543_107
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1998053797&pubNum=543&originatingDoc=I826778d52ed211da9bcc85e7f8e2f4cd&refType=RP&fi=co_pp_sp_543_107&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_543_107
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1998053797&pubNum=595&originatingDoc=I826778d52ed211da9bcc85e7f8e2f4cd&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995154551&pubNum=542&originatingDoc=I826778d52ed211da9bcc85e7f8e2f4cd&refType=RP&fi=co_pp_sp_542_161&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_542_161
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995154551&pubNum=542&originatingDoc=I826778d52ed211da9bcc85e7f8e2f4cd&refType=RP&fi=co_pp_sp_542_161&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_542_161
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995154551&pubNum=595&originatingDoc=I826778d52ed211da9bcc85e7f8e2f4cd&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995154551&pubNum=595&originatingDoc=I826778d52ed211da9bcc85e7f8e2f4cd&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996161140&pubNum=542&originatingDoc=I826778d52ed211da9bcc85e7f8e2f4cd&refType=RP&fi=co_pp_sp_542_448&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_542_448
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996161140&pubNum=542&originatingDoc=I826778d52ed211da9bcc85e7f8e2f4cd&refType=RP&fi=co_pp_sp_542_448&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_542_448
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996161140&pubNum=595&originatingDoc=I826778d52ed211da9bcc85e7f8e2f4cd&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996161140&pubNum=595&originatingDoc=I826778d52ed211da9bcc85e7f8e2f4cd&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1997061595&pubNum=543&originatingDoc=I826778d52ed211da9bcc85e7f8e2f4cd&refType=RP&fi=co_pp_sp_543_94&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_543_94
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1997061595&pubNum=543&originatingDoc=I826778d52ed211da9bcc85e7f8e2f4cd&refType=RP&fi=co_pp_sp_543_94&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_543_94
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1997061595&pubNum=595&originatingDoc=I826778d52ed211da9bcc85e7f8e2f4cd&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999142079&pubNum=542&originatingDoc=I826778d52ed211da9bcc85e7f8e2f4cd&refType=RP&fi=co_pp_sp_542_114&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_542_114
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999142079&pubNum=542&originatingDoc=I826778d52ed211da9bcc85e7f8e2f4cd&refType=RP&fi=co_pp_sp_542_114&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_542_114
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999142079&pubNum=595&originatingDoc=I826778d52ed211da9bcc85e7f8e2f4cd&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)


Auto Owners Ins. Co. v. Long's Tri-County Mobile Home, Inc., Not Reported in N.W.2d...

 © 2020 Thomson Reuters. No claim to original U.S. Government Works. 2

the basement walls of the manufactured home sold and
delivered by defendant to crack and settle. An arbitrator
found defendant responsible as the general contractor for
the installation of the manufactured home. In ruling from
the bench in favor of plaintiff the Court relied on Hawkeye-
Security Insurance Company v Vector Construction, 185
Mich.App 369; 460 NW2d 329 (1990), for the proposition
that the defective workmanship of the subcontractor was
not an unforeseeable accident and therefore could not be
considered an occurrence under plaintiff's policy.

In Vector, the insured purchased cement from a third-party,
which it then used to perform all the concrete work in an
improvement project at a water treatment plant. Id. at 371.
The owner of the plant discovered that the concrete was
defective, and to remedy the problem, the insured had to
remove the defective concrete and replace it with concrete
that met the project's standards. Id. at 371-372. When the
insured submitted a claim for the costs it incurred for the
repairs, the insurer denied its claim on the basis that there had
been no “occurrence” under the insurance policy. Id. at 372.
Similar to the instant case, the policy defined an “occurrence”
as “an accident, including continuous or repeated exposure to
conditions, which results in bodily injury or property damage
neither expected nor intended from the standpoint of the
insured....” Id. at 373. The trial court granted the insurer's
motion for summary disposition. Id. at 372.

On appeal, this Court found Bundy Tubing Co v. Royal
Indemnity Co, 298 F.2d 151 (CA 6, 1962) to be persuasive
authority, and interpreted that case to mean that “an insurer
must defend and may become obligated to indemnify an
insured under a general liability policy of insurance that
covers losses caused by ‘accidents' where the insured's faulty
work product damages the property of others.” Vector, supra
at 377 (emphasis added). Thus, this Court held that there
had been no “occurrence” within the meaning of the policy
because the defective concrete damaged nothing but the
insured's work product. Id. at 378.

In Radenbaugh v. Farm Bureau Gen Ins Co, 240 Mich.App
134; 610 NW2d 272 (2000), the insured brought an action
for breach of a commercial general liability policy, and the
defendant insurer and the plaintiff insureds cross-appealed
orders issued on cross-motions for summary disposition. Id.
at 136-137. The underlying action in Radenbaugh arose out
of the sale of a double-wide mobile home by the insured.
Id. at 136. The purchasers alleged that the insured provided
erroneous schematics and instructions to contractors hired

by the purchasers of the home for the construction of the
home's basement foundation and erection of the home on its
basement, which caused damage to the home and basement.
Id. Similar to the instant case, the insured sought a defense and
indemnification under its insurance policy, which the insurer
refused based on policy language substantially similar to the
instant case. Id. at 137, 141.

*3  Radenbaugh looked to Vector and Bundy, and noted,
“Bundy and Vector can be reconciled by focusing on the
property damage at issue in each case.” Id. at 147. The Court
continued, holding, “these cases stand for the proposition that
when an insured's defective workmanship results in damages
to the property of others, an ‘accident’ exists within the
meaning of the standard comprehensive liability policy.” Id.
at 147. The Court held:
Consistent with Bundy and contrary to the facts in Vector,
the underlying action alleged more than damage to the
insured's own product. In particular, it was alleged that
because of plaintiffs' defective instructions to the basement
contractor, Leelanau Redi-Mix, the basement of the mobile
home was improperly constructed and the mobile home
was incorrectly erected. As a result of defendant's faulty
instructions, the basement was rendered unusable because
“water is seeping into and condensing on basement walls,
constituting a threat of rot, causing mildew and mold and
other health hazards.” [Radenbaugh, supra at 144-145.]

Thus, the rule is clear: where an insured cannot show
damage to anything more than his defective product, there
is no “occurrence” under the terms of the policy. Here, the
damaged portions of the Scotts' property-the manufactured
home-that needed to be repaired, replaced or restored as a
result of defective workmanship by defendant's subcontractor
was limited to defendant's own product (the basement and
manufactured home). The record is devoid of any evidence
that there was any damage to anything other than the product
manufactured, sold and installed by defendant. The trial court
correctly granted plaintiff's motion for summary disposition
based on its reading that defendant's claim was not an
“occurrence” under the terms of the policy.

The trial court went on to hold that even if the damages
sustained were the result of an occurrence under the policy,
two policy provisions clearly exclude coverage. While it is
unnecessary for us to address or decide the applicability of the
exclusions to coverage, we note that we agree with the trial
court's ruling in this regard.
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UNPUBLISHED OPINION. CHECK
COURT RULES BEFORE CITING.

Court of Appeals of Michigan.

MARK A. REENDERS CONSTRUCTION,
INC, Plaintiff-Appellant,

v.
CINCINNATI INSURANCE CO and Shoreline

Insurance Agency, Defendants-Appellees.

No. 256592.
|

Jan. 24, 2006.

Before: ZAHRA, P.J., and MURPHY and NEFF, JJ.

[UNPUBLISHED]

PER CURIAM.

*1  Plaintiff appeals as of right from the grant of defendants'
motions for summary disposition pursuant to MCR 2.116(C)
(8). We affirm.

Plaintiff, a general contractor, was covered by commercial
general liability and umbrella policies issued by defendant
Cincinnati procured through defendant Shoreline. Plaintiff
was the general contractor of two buildings on which
it perfected construction liens. When plaintiff sought
to foreclose the liens, the building owners brought
counterclaims against plaintiff. The counterclaims alleged
breach of contract for failing to perform work in
a workmanlike and timely manner. Cincinnati declined
plaintiff's demand to appear and defend the counterclaims.
Plaintiff then filed this declaratory action seeking a judgment
that its policies afforded coverage and that defendant
Cincinnati owed it a duty to defend. Additionally, plaintiff
alleged defendant Shoreline breached its contract and agency
relationships by failing to investigate its claims.

The standard of our de novo review applied to summary
dispositions under MCR 2.116(C)(8) is succinctly set out in

Farmers Ins Exchange v. Kurzmann, 257 Mich.App 412, 417;
668 NW2d 199 (2003).
A motion for summary disposition under MCR 2.116(C)
(8) tests the legal sufficiency of a complaint. Beaudrie v.
Henderson, 465 Mich. 124, 129; 631 NW2d 308 (2001).
When reviewing such a motion, a court must base its
decision on the pleadings alone. Id. “All well-pleaded factual
allegations are accepted as true and construed in a light most
favorable to the nonmovant.” Maiden v. Rozwood, 461 Mich.
109, 119; 597 NW2d 817 (1999). Summary disposition is
appropriate under MCR 2.116(C)(8) if a party has failed to
state a claim on which relief could be granted and further
factual development would not justify recovery. Beaudrie,
supra at 129-130.

A motion under MCR 2.116(C)(8) may be granted only where
the alleged claims are clearly so unenforceable as a matter
of law that no factual development could possibly justify
recovery.

More specifically, we review de novo a trial court's decision
in regard to a motion for summary disposition in a
declaratory judgment action. Unisys Corp v. Comm'r of
Ins, 236 Mich.App 686, 689; 601 NW2d 155 (1999). The
interpretation of clear contractual language is an issue of law
that is reviewed de novo on appeal. Klapp v United Ins Group
Agency, Inc, 468 Mich. 459, 463, 469; 663 NW2d 447 (2003).

Plaintiff's policies provided coverage for “property damage”
caused by an “occurrence.” An “occurrence” is defined by the
policy as an accident. The trial court relied on Radenbaugh
v. Farm Bureau Gen Ins, 240 Mich.App 134; 610 NW2d
272 (2000), for its finding because the damages claimed in
the underlying counter claims were to plaintiff's own work
product and that there was, therefore, no “occurrence” to
trigger coverage. In Radenbaugh, this Court adopted the
analysis of the federal district court in, Calvert Ins Co v
Herbert Roofing & Insulation Co, 807 F Supp 435 (ED Mich,
1992), which examined whether there is an “occurrence”
when defective workmanship is the nature of the claim. The
district court found that the focus of the inquiry is on whether
the insured's defective workmanship resulted in damage to
the property of others or only to the insured's work product.
Calvert, supra at 438.

*2  All damage alleged in the underlying actions in this case
was to the insured's own work product. Plaintiff's argument
that the property of others would be damaged if the defective
work complained of were replaced, is without merit. Further,
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plaintiff's assertion on appeal that the underlying counter
claims contained allegations of moisture damage is simply
untrue. In order to constitute damage to the property of others,
plaintiff's defective work product must have caused some
additional or resultant damage to property that stems from,
but does not include, that defective work product. In the
underlying counter claims at issue here, there is no allegation
of damage that stems from but does not include plaintiff's
faulty workmanship or defective work product. We agree with

the trial court that based on the pleadings, 1  there was no
“occurrence” for purposes of coverage under the policy and
hold that summary disposition was properly granted.

1 Plaintiff attached copies of the counter claims in the
underlying cases to its complaint in this case and we
consider them part of the pleadings.

Plaintiff also argues that the fact that this work was performed
by subcontractors has some bearing on the result here.
Plaintiff has supplied no authority for its contention and “[a]
party may not leave it to this Court to search for authority
to sustain or reject its position.” In re Keifer, 159 Mich.App
288, 294; 406 NW2d 217 (1987). Additionally, the existence
of an “occurrence” is dependent on the nature of the act, not
on who performs it. Therefore, there is no “occurrence” under
plaintiff's policies here and the grant of summary disposition
to defendant Cincinnati Insurance was appropriate.

Plaintiff's other issue on appeal is that defendant Shoreline
breached its contract and agency relationship because it failed
to investigate its claims. Plaintiff has failed to cite any
authority or precedent for his claims that defendant Shoreline
owed a duty to investigate its claim. Our Supreme Court
has stated, “[i]t is not enough for an appellant in his brief
simply to announce a position or assert an error and then leave
it up to this Court to discover and rationalize the basis for
his claims, or unravel and elaborate for him his arguments,
and then search for authority either to sustain or reject his
position. The appellant himself must first adequately prime
the pump; only then does the appellate well begin to flow.”
Mitcham v. Detroit, 355 Mich. 182, 203; 94 NW2d 388
(1959). Additionally, “[f]ailure to brief a question on appeal
is tantamount to abandoning it.” Id. A cursory statement with
little or no citation of supporting authority is insufficient to
bring before this Court. Wilson v. Taylor, 457 Mich. 232, 243;
577 NW2d 100 (1998). Therefore, plaintiff has abandoned
this issue on appeal.

Affirmed.

All Citations

Not Reported in N.W.2d, 2006 WL 167700
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UNPUBLISHED OPINION. CHECK
COURT RULES BEFORE CITING.

Court of Appeals of Michigan.

HASTINGS MUTUAL INSURANCE
COMPANY, Plaintiff-Appellant,

v.
MOSHER, DOLAN, CATALDO &

KELLY, INC., Defendant-Appellee,
and

Lisa Feinbloom and David Feinbloom,
Defendants, On Reconsideration.

Docket No. 265621.
|

May 18, 2006.

Oakland Circuit Court; LC No. 04-056508-CK.

Before: DAVIS, P.J., CAVANAGH and TALBOT, JJ.

ORDER

PER CURIAM.

*1  The Court orders that the motion for immediate
consideration is GRANTED.

The motions for reconsideration and for leave to file a reply
brief are also GRANTED.

This Court's opinion issued March 28, 2006, is hereby
VACATED. A new opinion is attached to this order.

[UNPUBLISHED]

Plaintiff appeals as of right from the trial court's order granting
judgment in favor of defendant Mosher, Dolan, Cataldo &
Kelly, Inc. (“Mosher”). We reverse.

Plaintiff argues that the trial court erred by granting summary
disposition in Mosher's favor. We agree. Both parties moved
for summary disposition under MCR 2.116(C)(10). This
Court reviews a trial court's ruling on a motion for summary
disposition de novo. Maskery v Univ of Michigan Bd of
Regents, 468 Mich. 609, 613; 664 NW2d 165 (2003).
Interpretation and construction of insurance contracts are also
questions of law that this Court reviews de novo. Shefman
v. Auto-Owners Ins Co, 262 Mich.App 631, 636; 687 NW2d
300 (2004).

A motion for summary disposition under MCR 2.116(C)
(10) tests the factual sufficiency of the complaint. Corley
v. Detroit Bd of Ed, 470 Mich. 274, 278; 681 NW2d 342
(2004). When reviewing a motion for summary disposition,
this Court considers the pleadings, affidavits, depositions,
admissions, and other documentary evidence submitted in the
light most favorable to the nonmoving party. Id. Where the
proffered evidence fails to establish a genuine issue regarding
any material fact, the moving party is entitled to judgment as
a matter of law. Id.

“An insurance policy is an agreement between parties that a
court interprets ‘much the same as any other contract’ to best
effectuate the intent of the parties and the clear, unambiguous
language of the policy.” Auto-Owners Ins Co v. Harrington,
455 Mich. 377, 381; 565 NW2d 839 (1997), quoting Auto-
Owners Ins Co v. Churchman, 440 Mich. 560, 566; 489 NW2d
431 (1992). When confronted with a dispute between the
parties to an insurance contract over the meaning of the policy,
the reviewing court “must determine what the agreement is
and enforce it.” Radenbaugh v Farm Bureau Gen Ins Co of
Michigan, 240 Mich.App 134, 138; 610 NW2d 272 (2000).
In making that determination, the reviewing court must look
to the contract as a whole and confer meaning on all its
terms. Harrington, supra at 381. When an insurance policy
contains ambiguous terms, this Court will construe the terms
of the policy in favor of the insured. Nabozny v. Burkhardt,
461 Mich. 471, 477 n 8; 606 NW2d 639 (2000). However,
“[t]his Court cannot create ambiguity where none exists.”
Churchman, supra at 567. Where there is no ambiguity,
the terms of the contract must be construed according to
their plain and ordinary meanings. St Paul Fire & Marine
Ins Co v. Ingall, 228 Mich.App 101, 107; 577 NW2d 188
(1998). Moreover, the terms of an insurance contract are
to be interpreted in accordance with the definitions in that
contract, or, if no definitions are provided, are to be given a
meaning according to their “common usage.” Cavalier Mfg
Co v Employers Ins of Wausau (On Remand), 222 Mich.App
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89, 94; 564 NW2d 68 (1997). An insured bears the burden
of proving coverage; however, it is the insurer that must
prove that an exclusion to coverage is applicable. Heniser v.
Frankenmuth Mut Ins, 449 Mich. 155, 161 n 6; 534 NW2d
502 (1995).

*2  “Interpretation of an insurance policy ultimately requires
a two-step inquiry: first, a determination of coverage
according to the general insurance agreement and, second,
a decision regarding whether an exclusion applies to negate
coverage. This Court has held that an insurance policy
provision is valid ‘as long as it is clear, unambiguous and
not in contravention of public policy.” ’ Harrington, supra at
382 (citations omitted). The first step of this Court's inquiry,
therefore, is to determine whether coverage exists according
to the general insurance agreement. Id. In order to do so, we
must first decide which commercial general liability (“CGL”)
policies, if any, apply to Mosher's claim in this case. Mosher
argues that the 2001 policy applies to its “visible mold” claim
because the framing of the house in 2001 caused the mold.
Mosher further argues that the 2001 and 2002 policies cover
its “other losses” for defective work claims, and that the
2003 policy does not apply to any of its claims. Plaintiff
does not discuss these issues, but simply contends that the
policies contain identical terms and provisions. Regardless of
which policy is used, however, the relevant policy language,
contained in all three CGL policies, provides:

b. This insurance applies to “bodily injury” and “property
damage” only if:

(1). The “bodily injury” or “property damage” is caused
by an “occurrence” that takes place in the “coverage
territory”; and

(2). The “bodily injury” or “property damage” occurs
during the policy period.

13. “Occurrence” means an accident, including continuous
or repeated exposure to substantially the same general
harmful conditions.

17. “Property damage” means:

a. Physical injury to tangible property, including all
resulting loss of use of that property. All such loss of
use shall be deemed to occur at the time of the physical
injury that caused it; or

b. Loss of use of tangible property that is not
physically injured. All such loss of use shall be
deemed to occur at the time of the “occurrence” that
caused it.

Thus, according to the policy language, before we inquire
into whether the property damage at issue occurred during
a particular policy period, we must first determine whether
it was caused by an “occurrence” within the meaning of the
policies.

The policies in question provide coverage for “bodily injury”
or “property damage” that was “caused by an ‘occurrence.”
’ “Occurrence” is defined in the policies as “an accident,
including continuous or repeated exposure to substantially
the same general harmful conditions.” Because the term
“accident” is not defined in the policy, we must define that
term according to its common usage. Cavalier Mfg Co, supra
at 94. Our Supreme Court has found that the term “accident,”
as is it commonly used, means “an undesigned contingency,
a casualty, a happening by chance, something out of the usual
course of things, unusual, fortuitous, not anticipated, and
not naturally to be expected.” Frankenmuth Mut Ins Co v.
Masters, 460 Mich. 105, 114; 595 NW2d 832 (1999).

*3  The damages at issue here include visible mold found on
the sub-floor material and joists above the basement ceiling,
for which the arbitrator found Mosher liable. The arbitrator
also found Mosher liable for “other” deficiencies, including:
(1) the mason subcontractor failed to properly install the
Michigan fieldstone by leaving “unfilled cavities in two
locations,” (2) Mosher failed to satisfy applicable building
code requirements regarding “brick ties” by installing 28-
gauge anchors rather than 22-gauge as required by code, (3)
Mosher failed to satisfy the code that requires flashing and
weeps over lintels and below sills on all of the windows,
(4) Mosher failed to install flashing at various miscellaneous
locations, (5) Mosher failed to install additional ductwork for
combustion air large enough to satisfy code requirements, and
(6) Mosher failed to install sleeves in the exterior wall of the
residence for several pipe penetrations in violation of code
requirements. Mosher provided an affidavit from John Kelly
that confirmed that subcontractors completed all of these
projects. As discussed below, we find that these damages are
not “accidents” within the meaning of the policies.

Of particular import to our resolution of this issue is Hawkeye-
Security Ins Co v. Vector Const, 185 Mich.App 369; 460
NW2d 329 (1990), involving an insured who allegedly
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performed defective concrete work for an improvement
project at a waste water treatment plant. When the owner
of the plant discovered that the concrete installed by Vector,
which, incidentally, was provided by a subcontractor, did
not meet project specifications, Vector was forced to remove
and repour approximately 13,000 yards of concrete. Id. at
371-372. Vector sought indemnity from its insurance carrier

pursuant to the terms of a CGL policy. 1  Id. at 372. The court
held that “the defective workmanship of Vector, standing
alone, was not the result of an occurrence within the meaning
of the insurance contract.” Id. at 378 (emphasis added).

1 The policy in Vector, supra, is substantially similar to the
policies at issue in this action.

The Vector Court discussed with approval Bundy Tubing Co
v. Royal Indemnity Co, 298 F.2d 151 (CA 6, 1962), which
involved an insured's defective workmanship that caused
damage to the property of others, but distinguished Bundy on
its facts. In Bundy, the insured was the manufacturer of radiant
heat tubing installed in the concrete floors of buildings. Id. at
151. A defect in the tubing caused it to leak, which in turn
caused damage to certain furnishings inside the buildings.
Id. at 152. In order to replace the defective tubing, portions
of the concrete floors had to be removed and repoured.
Id. at 153. The owners of several of the buildings brought
suit against the insured alleging breach of warranty and
negligence. Id. at 151-152. The insurer agreed to indemnify
only for the cost of replacing various damaged furnishings,
and the insured brought suit to recover for the other alleged
damages, including the costs of removing and repouring the
concrete floors. Id. at 153.

*4  The Sixth Circuit held that the insurer was required to
indemnify the insured for the costs of removing the defective
tubing and the costs of installing new tubing, but not for the
costs of the new tubing itself, clearly ruling that the broader
duty to defend was mandated. Id. at 154. The property damage
that was not confined to the insured's own work product was
deemed to be “unforeseen, unexpected and unintended” and
therefore an “accident,” id. at 153, which would qualify as an
occurrence under the terms of the policy at issue in the present
case. The Bundy court, moreover, rejected the argument that
an “accident,” or “occurrence,” cannot arise on the basis of
the insured's negligence or breach of warranty. Id.

Further, in Radenbaugh, supra, the plaintiffs alleged breach
of contract against their insurance carrier for breach of its duty
to defend and indemnify plaintiffs in an underlying cause of

action that arose out of the sale of a doublewide mobile home.
Radenbaugh, supra at 136. In conjunction with the sale,
the plaintiffs provided erroneous schematics and instructions
to contractors hired by the purchaser of the home for the
construction of the home's basement foundation and erection
of the home on its basement. Id. The homeowner alleged that
the plaintiffs' defective instructions to the basement contractor
caused the basement of the mobile home to be improperly
constructed and the home improperly erected. Id. at 136-137.
As a result of the alleged faulty instructions, the basement was
rendered unusable because water seeped into and condensed
on the walls, causing mildew and mold. Id. at 142. The
plaintiffs filed suit against their insurance carrier seeking
to enforce its duty to defend and indemnify the plaintiffs
pursuant to a CGL policy. Id. at 136-137.

This Court in Radenbaugh acknowledged the holdings of both
Vector and Bundy:

At first blush, the result in Bundy appears to be inconsistent
with the result in Vector. Whereas the Vector court held
there was no coverage for damage arising out of the
insured's defective workmanship, in Bundy, the Sixth
Circuit held that the insured was required to pay for damage
arising out of the insured's defective workmanship.

The holdings in Bundy and Vector can be reconciled by
focusing on the property damage at issue in each case. In
Vector, the insured's defective workmanship resulted only
in damage to the insured's work product. In Bundy, the
insured's defective workmanship resulted in damage to the
property of others. Taken together, these cases stand for the
proposition that when an insured's defective workmanship
results in damages to the property of others, an “accident”
exists within the meaning of the standard comprehensive
liability policy. This construction is supported by the
definition of “accident” adopted by the Michigan Supreme

Court . 2  [Radenbaugh, supra at 146-147, quoting Calvert
Ins Co v Herbert Roofing & Insulation Co, 807 F Supp 435
(ED Mich.1992), (emphasis and footnote added).]

2 The Radenbaugh Court cited Vector, supra at 374,
quoting Guerdon Industries, Inc v. Fidelity & Cas Co,
371 Mich. 12, 18-19; 123 NW2d 143 (1963), for the
definition of “accident” as “an undesigned contingency,
a casualty, a happening by chance, something out
of the usual course of things, unusual, fortuitous,
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not anticipated, and not naturally to be expected.”
Radenbaugh, supra at 147.

*5  The Radenbaugh Court, further relying on analogous
federal decisions, found that, because the defendant's
defective work had caused damage to the plaintiff's property
that was not part of defendant's work product, an “occurrence”
had occurred under the terms of the policy. Radenbaugh,
supra at 147. It should be noted that the definition of
“occurrence” in Radenbaugh was identical to the definition
of “occurrence” in the present case. Radenbaugh, supra at
140. In interpreting this policy language, this Court held that
CGL policies do not cover damages that consist of a mere
diminution in value of the insured's work product caused by
alleged defective workmanship, breach of contract, or breach
of warranty. Id. at 140-141. Accordingly, the rule is clear:

[W]hen an insured's defective
workmanship results in property
damage to the property of others, an
‘accident’ exists within the meaning
of the standard comprehensive liability
policy.... However, when the damage
arising out of the insured's defective
workmanship is confined to the
insured's own work product, the
insured is the injured party, and
the damage cannot be viewed as
accidental within the meaning of the
standard liability policy. [Id. at 147]

In the present case, the arbitrator found that all the
defects in the Feinblooms' home resulted from Mosher's
poor workmanship or installation of defective materials,
constituting both a breach of contract and a breach of the
implied warranty of habitability. Further, the arbitrator found
that all the defects could be remedied by either replacing
the defective materials or repairing the defective work. The
arbitrator specifically rejected the Feinblooms' contention
that Mosher's defective work had caused damage to other
property in the home, such as the Feinblooms' furniture, that
was not part of defendants' work product. Thus, there is no
evidence indicating that either the visible mold or the “other
losses” went beyond Mosher's liability to repair or replace
its own defective products. Therefore, the damages from
the visible mold and the “other losses” are excluded from
coverage because they are not “occurrences” according to

the general insurance agreement. Radenbaugh, supra at 147;
Harrington, supra at 382.

With regard to the “other losses,” the trial court erroneously
distinguished Vector on its facts, stating:

The construction company distinguishes Vector
Construction on grounds that it applies where “an insured's
defective workmanship ... results solely in damage to
the insured's work product” and not to situations where
“a subcontractor's work damages the insured's property.”
All of the problems with the home in this case were
the result of work done by subcontractors and, therefore,
coverage is available. See Calvert Ins Co v Herbert Roofing
and Insulation Co, 807 F Supp 435 (ED Mich.1992)
(distinguishing Vector and providing coverage on this
basis).

*6  The Court agrees that this is the proper analysis, and
that Vector Construction can be distinguished on grounds
that the defects are attributable to the subcontractors.
Therefore, Hastings can avoid coverage only if the policies'
exclusions apply.

The trial court erroneously relied on Calvert, supra, as
support for its holding. In Calvert, the defendant roofing
company installed a roof at a school. Shortly after completion
of the project, the roof leaked and “caused damage to the
interior of the school building (e.g., ceiling tiles, light fixtures,
lockers, flooring, etc.), the exterior of the building (e.g.,
walls and foundation), and to various articles of personal
property of school district employees and students.” Calvert,
supra at 436. The federal district court, interpreting policy
language nearly identical to that in the instant case, wrote,
“the Court gleans three elements that must be established
in order to establish coverage: (1) an accident, (2) resulting
in bodily injury or property damage, (3) which is neither
expected nor intended from the standpoint of the insured.”
Id. at 437. Nowhere in Calvert did the Court distinguish
Vector on its facts or indicate that Vector does not apply
to situations in which a subcontractor's work damages the
insured's property. In fact, as noted above, Boichot Concrete
Company, a subcontractor, supplied the defective concrete
that Vector installed. Vector, supra at 371.

Finally, in applying the policy language to the specific facts
of this case to determine coverage, as we are required to do,
we find that Mosher's argument and the trial court's holding
cannot stand in light of the rule explained in Radenbaugh,
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supra. Specifically, the policy language defines Mosher's
work as follows:

21. “Your Work” means:

a. Work or operations performed by you or on your behalf;
and

b. Materials, parts or equipment furnished in connection
with such work or operations.

“Your Work” includes:

a. Warranties or representations made at any time with
respect to the fitness qualify, durability, performance or
use of “your work”, and

b. The providing of or failure to provide warnings or

instructions. 3  [Emphasis and footnote added.]

3 This language is found verbatim in the 2001 and
2002 CGL policies. The 2003 CGL policy contains the
substantially identical wording, but is it found in Section
V(22), and it is listed slightly differently.

According to the plain language of the policies, Mosher's
“work” includes work performed by subcontractors.
Additionally, the existence of an “occurrence” is dependent
on the nature of the act, not on who performs it. The defects
in Mosher's and its subcontractor's work are, therefore, not
“occurrences” within the meaning of any of the CGL policies,
and, thus, not covered losses. In light of this finding, it is
unnecessary to apply any of the exclusions to any of the CGL
policies. Harrington, supra at 382.

The trial court erred by granting summary disposition in favor
of Mosher and in denying summary disposition for plaintiff
with regard to plaintiff's duty to indemnify. The CGL policy,
however, also created a duty to defend against claims for
covered damages. “It is well settled in Michigan that an
insurer's duty to defend is broader than its duty to indemnify.”
Radenbaugh, supra at 139.

*7  The duty of the insurer to
defend the insured depends upon the
allegations in the complaint of the
third party in his action against the
insured. This duty is not limited to
meritorious suits and may even extend

to actions which are groundless, false
or fraudulent, so long as the allegations
against the insured even arguably
come within the policy coverage. An
insurer has a duty to defend, despite
theories of liability asserted against
any insured which are not covered
under the policy, if there are any
theories of recovery that fall within the
policy. [Smorch v. Auto Club Ins Co,
179 Mich.App 125, 128; 445 NW2d
192 (1989).]

Where there is doubt concerning whether the complaint
“alleges liability of the insurer under the policy, the doubt
must be resolved in the insured's favor.” Radenbaugh, supra
at 138 (citation omitted). The insurer owes the duty to defend
until such time as the insurer has confined the claims against
the insured to those theories that the policy would not cover.
American Bumper and Mfg Co v. Hartford Fire Ins Co, 207
Mich.App 60, 67; 523 NW2d 841 (1994). “Until that point,
the allegations must be regarded as coming arguably within
the liability policy, thus resulting in a duty to defend.” Id.

Because the Feinblooms' complaint in arbitration alleged
damages to property other than Mosher's work-product, i.e.,
household furniture, this damage was arguably covered by the
policy; therefore, plaintiff had a duty to defend Mosher. The
arbitrator's later determination that Mosher is not liable for
those damages does not affect plaintiff's initial duty to defend
against the Feinblooms' claims. Smorch, supra. However,
once the Feinblooms claims are limited to only damages that
fall outside the scope of the policy, i.e., Mosher's own work-
product, plaintiff's duty to defend ends. American Bumper,
supra. On remand, it is therefore necessary to determine
at what point in time, if any, plaintiff can confine the
Feinblooms' claims against Mosher to those theories that
the policy would not cover, and to determine the extent of
plaintiff's liability for the cost of Mosher's defense until that
point.

Reversed and remanded for further proceedings consistent
with this opinion. We do not retain jurisdiction.

All Citations

Not Reported in N.W.2d, 2006 WL 1360404
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COMPANY, Defendant-Appellee.
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|

April 19, 2007.

Ottawa Circuit Court; LC No. 05-053144-CZ.

Before: SAAD, P.J., and HOEKSTRA and SMOLENSKI, JJ.

Opinion

PER CURIAM.

*1  In this insurance coverage dispute, plaintiff appeals as of
right the trial court's grant of summary disposition in favor of
defendant. We affirm in part, reverse in part and remand.

This dispute arises out of an earlier lawsuit between
plaintiff and defendant's insured Knoll Construction, Inc.
(Knoll). In 2000, plaintiff purchased a newly constructed
condominium from Knoll. Sometime after she moved into
the condominium, plaintiff discovered that the roof leaked.
Plaintiff then sued Knoll for the costs associated with
repairing the defective roof and the damage caused by
water intrusion, which included the costs associated with
eliminating mold. Plaintiff also sought compensation for
personal injuries caused by her exposure to the mold. In
2004, after a trial on the merits, the jury returned a verdict in
plaintiff's favor and found that Knoll was liable for $80,000 in
property damage and $16,000 in personal injuries. In addition,
the trial court awarded plaintiff more than $51,000 in attorney
fees and costs.

After the entry of judgment in favor of plaintiff, defendant
notified plaintiff that it would not pay the judgment against
Knoll. As a result, plaintiff initiated the present declaratory
action. Before the trial court, the parties did not dispute
that Knoll became legally obligated to pay plaintiff for

property damage and bodily injury arising out of activities
that occurred during the policy period and in the coverage
territory. In addition, defendant conceded that the policy
covered Knoll's obligation to pay for plaintiff's bodily
injuries. However, defendant contended that the property
damage at issue was not caused by an occurrence within the
meaning of the commercial general liability (CGL) policy
issued to Knoll. Defendant noted that the term “occurrence,”
as used in CGL policies, has been judicially defined to
refer only to damage caused to the property of others, as
opposed to damage to an insured's work product. Because the
property damage was to Knoll's work product alone (i.e., the
condominium), defendant further argued, it did not constitute
damage caused by an occurrence within the meaning of the
policy. The trial court agreed with defendant and granted its
motion for summary disposition under MCR 2.116(C)(10).

This appeal followed.

I. Standards of Review

This Court reviews de novo a trial court's decision to grant
summary disposition. Hamade v. Sunoco (R & M), Inc,
271 Mich.App 145, 153; 721 NW2d 233 (2006). A motion
for summary disposition under MCR 2.116(C)(10) tests the
factual sufficiency of a claim. Dressel v. Ameribank, 468
Mich. 557, 561; 664 NW2d 151 (2003). Summary disposition
is appropriate under MCR 2.116(C)(10) if “there is no
genuine issue as to any material fact, and the moving party is
entitled to judgment or partial judgment as a matter of law .”

The proper interpretation of a contract is also a matter of law
that this Court reviews de novo. Clark v. DaimlerChrysler
Corp, 268 Mich.App 138, 141; 706 NW2d 471 (2005).
Where a contract is unambiguous, it is not open to judicial
construction and must be enforced as written. Rory v.
Continental Ins Co, 473 Mich. 457, 468; 703 NW2d 23
(2005).

II. Faulty Workmanship as an
“Occurrence” under the Policy

*2  Plaintiff first argues that the trial court erred when it
concluded that the property damage at issue was not caused
by an occurrence within the meaning of the CGL policy. We
disagree.
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Under the terms of the CGL policy issued to Knoll, defendant
agreed to “pay those sums that the insured becomes legally
obligated to pay as damages because of ‘bodily injury’ or
‘property damage’ to which this insurance applies.” However,
the policy also provided that,

This insurance applies to “bodily injury” and “property
damage” only if:
(1) The “bodily injury” or “property damage” is caused by an
“occurrence” that takes place in the “coverage territory”; and

(2) The “bodily injury” or “property damage” occurs during
the policy period.

Further, the policy defined an “occurrence” as “an accident,
including continuous or repeated exposure to substantially the
same general harmful conditions.”

In interpreting CGL policies that use substantially the same
language as the present policy, courts have split into two main
lines on the question whether coverage is triggered by poor
workmanship that causes injury to the work product itself. In
both lines of cases, the focus is on the proper interpretation
of the term “accident.”

In one line of cases, the term “accident” is interpreted to
exclude damage caused by faulty workmanship to the work
product itself. See Kvaerner Metals Div of Kvaerner US, Inc
v. Commercial Union Ins Co, 589 Pa 317; 908 A.2d 888, 899
(2006); Monticello Ins Co v. Wil-Freds Const, Inc, 277 Ill
App 3d 697, 705-706; 661 N.E.2d 451 (1996); United States
Fidelity & Guaranty Corp v. Advance Roofing & Supply Co,
163 Ariz 476; 788 P.2d 1227 (Ariz App, 1989); McAllister
v. Peerless Ins Co, 124 NH 676; 474 A.2d 1033 (1984). The
decision in McAllister exemplifies the reasoning behind this
line of cases.

The plaintiff in McAllister was a landscaper who had been
hired to landscape a property and construct a leach field. The
customer later sued the plaintiff for faulty workmanship and
breach of contract. McAllister, supra at 678. The customer
did not claim that the plaintiff's faulty workmanship “caused
damage to any other property than the work product, nor
did he claim any damage to the work product other than
the defective workmanship.” Id. The plaintiff then brought
a declaratory action to determine coverage for the liability
asserted in the underlying complaint. Id. In examining the
issue, the court in McAllister noted that the policy defined an “
‘occurrence’ in the standard fashion as ‘an accident, including

continuous or repeated exposure to conditions, which results
in property damage.’ “ Id. at 680. It then concluded that the
“fortuity implied by reference to accident or exposure is not
what is commonly meant by a failure of workmanship.” Id.
For this reason, the court concluded that the policy at issue did
not include coverage for a claim of defective workmanship.
Id.

*3  Under an alternate line of cases, courts have held that
faulty workmanship constitutes an occurrence as long as the
insured did not intend for the damage to occur. See Lennar
Corp v. Great American Ins, Co, 200 SW 3d 651, 668-669
(Tex App, 2006) (noting that business risks are normally
eliminated through exclusions-not through the occurrence
requirements of the insuring agreement); American Family
Mutual Ins Co v. American Girl, Inc, 268 Wis 2d 16; 673
NW2d 65, 78 (2004); Fidelity & Deposit Co of Maryland v.
Hartford Casualty Ins Co, 189 F Supp 2d 1212, 1219 (D Kan,
2002); Erie Ins Exch v. Colony Dev Corp, 136 Ohio App 3d
406; 736 NE 2d 941 (1999).

In American Girl, the court interpreted a CGL policy issued to
a general contractor hired to build a warehouse for American
Girl. American Girl, supra at 28. The general contractor hired
a soil engineer to analyze the proposed construction site and
provide advice on its preparation. The general contractor
then prepared the site according to the soil engineer's advice.
Id. After the warehouse was completed in 1994, it began
to settle. Id. By 1997, “the settlement approached one foot,
the building was buckling, steel supports were deformed,
the floor was cracking, and sewer lines had shifted.” Id. at
29. Eventually, engineers determined that the building was
not safe for occupancy and the building was dismantled. Id.
The insurer then initiated an action seeking a declaration
concerning the coverage provided by the CGL policy. Id. at
30.

In examining whether the policy covered the loss of the
warehouse, the court in American Girl first recognized that
the policy covered property damage that resulted from an
occurrence. Id. at 38. It then turned to the proper interpretation
of the term “occurrence.”
“Occurrence” is defined as “an accident, including continuous
or repeated exposure to substantially the same general
harmful conditions.” The term “accident” is not defined
in the policy. The dictionary definition of “accident” is:
“an event or condition occurring by chance or arising
from unknown or remote causes.” Webster's Third New
International Dictionary of the English Language 11 (2002).
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Black's Law Dictionary defines “accident” as follows:
“The word ‘accident,’ in accident policies, means an event
which takes place without one's foresight or expectation. A
result, though unexpected, is not an accident; the means or
cause must be accidental.” Black's Law Dictionary 15 (7th
Ed.1999). [Id.]

After examining the ordinary meaning of the term “accident,”
the court explained that,

No one seriously contends that the
property damage to the [warehouse]
was anything but accidental (it was
clearly not intentional), nor does anyone
argue that it was anticipated by the
parties. The damage to the [warehouse]
occurred as a result of the continuous,
substantial, and harmful settlement of the
soil underneath the building. [The soil
engineer's] inadequate site-preparation
advice was a cause of this exposure to
harm. Neither the cause nor the harm was
intended, anticipated, or expected. [Id.]

*4  For this reason, the court concluded that the faulty
preparation of the site constituted an “occurrence” within the
meaning of the policy. Id. at 39.

The court further rejected the insurer's argument that breach
of contract and warranty claims can never be an “occurrence,”
because CGL policies are not intended to cover contract
claims arising out of the insured's defective work or product.
The court explained,

We agree that CGL policies generally
do not cover contract claims arising
out of the insured's defective work
or product, but this is by operation
of the CGL's business risk exclusions,
not because a loss actionable only in
contract can never be the result of an
“occurrence” within the meaning of the
CGL's initial grant of coverage. This
distinction is sometimes overlooked,
and has resulted in some regrettably

overbroad generalizations about CGL
policies in our case law. [ Id.]

Hence, the court enforced the plain and ordinary meaning of
the term “accident” rather than read into it an exclusion for
claims based on defective work products.

Were we writing on a clean slate, we would follow the
reasoning of American Girl and apply the general coverage
provisions of the CGL policy at issue according to its plain
and ordinary meaning. Hence, we would conclude that faulty
workmanship constitutes an occurrence within the meaning
of the CGL policy as long as the insured did not intend for the
damage to occur. However, we are not writing on a clean slate.

This Court considered whether defective workmanship
constituted an occurrence within the meaning of a CGL
policy in Hawkeye-Security Ins Co v. Vector Const Co, 185
Mich.App 369; 460 NW2d 329 (1990). In that case, Vector
was hired to perform concrete work on a project. Id. at 371.
After Vector completed the improvements, it learned that
the concrete that it had ordered from a third-party did not
comply with the project specifications. Id. As a result, the
concrete had to be removed and replaced. Id. at 371-372.
The general contractor sued Vector and Vector filed a claim
with its insurer. The insurer denied the claim and sought a
declaratory judgment concerning the coverage provided by
the CGL policy. Id. at 372. In determining that the policy
did not cover damage to the insured's own work product,
the court in Hawkeye adopted the reasoning and conclusion
stated in McAllister, supra, and concluded that “the defective
workmanship of Vector, standing alone, was not the result of
an occurrence within the meaning of the insurance contract.”
Id. at 377-378.

A decade later, this Court again examined the conditions
under which faulty workmanship may give rise to a claim
under a CGL policy. In Radenbaugh v. Farm Bureau General
Ins Co, 240 Mich.App 134, 136; 610 NW2d 272 (2000), the
plaintiffs sold a double-wide mobile home to purchasers. As
part of the sale, the plaintiffs provided the purchasers with
erroneous schematics and instructions that were used in the
construction of a basement for the home. Id. As a result, the
home and basement suffered damage. Id. The purchasers sued
the plaintiff, but the defendant refused to defend or indemnify
the plaintiff. After settling with the purchasers, the plaintiff
sued defendant for breach of the CGL policy. Id.
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*5  Relying on Hawkeye, the defendant argued that it was
not required to defend the plaintiff because the underlying
claims for damage were not the result of an occurrence.
Id. at 140. The court disagreed, noting that the underlying
complaint alleged damages “broader than mere diminution
in value of the insured's product caused by alleged defective
workmanship, breach of contract, or breach of warranty.”
Id. at 141. Relying on Calvert Ins Co v. Herbert Roofing &
Insulation Co, 807 F Supp 435 (ED Mich, 1992), the court
in Radenbaugh concluded that, where defective workmanship
results in damage to the property of others, an accident exists
within the meaning of the CGL policy. Radenbaugh, supra
at 145-148. However, where the “ ‘damage arising out of the
insured's defective workmanship is confined to the insured's
own work product, the insured is the injured party, and the
damage cannot be viewed as accidental within the meaning
of the standard liability policy.’ “ Id. at 147, quoting Calvert,
supra at 438. Because the defective workmanship resulted in
damage to the basement, which was the property of others, the
court concluded that the defendant was obligated to defend
and indemnify the plaintiff. Radenbaugh, supra at 149.

Based on the holdings in Hawkeye and Radenbaugh it is clear
that Michigan follows the line of cases that hold that defective
workmanship by itself does not constitute an occurrence.
See Hawkeye, supra at 378. Rather, in order to constitute an
occurrence, the defective workmanship must result in damage
to persons or to property other than the work product itself.
Radenbaugh, supra at 147. Hence, we must examine the
nature of the damages resulting from the faulty workmanship
to determine whether the faulty workmanship constitutes
an “accident” and, therefore, an “occurrence” within the
meaning of the CGL policy.

In the present case, Knoll was responsible for constructing
a condominium with a defective roof. The defective roof
allowed water to leak into the condominium, which in turn
damaged other parts of the condominium. The condominium
itself was Knoll's work product. Because the property damage
caused by the defective roof was limited to the condominium,
the faulty workmanship does not constitute an occurrence
within the meaning of the CGL policy. Radenbaugh, supra at
147. Therefore, the trial court did not err when it concluded
that the CGL policy at issue did not cover property damage
to the condominium.

III. Products-Completed Operations

Plaintiff next contends that the trial court erred by failing
to address whether the “completed operations” provisions
in the CGL policy provided coverage for the property
damage at issue independently of the general coverage
provisions. Because the completed operations coverage
provides coverage for faulty workmanship, plaintiff further
argues, she is entitled to summary disposition in her favor. We
disagree.

*6  The CGL policy at issue provides coverage for three
broad categories of injuries. “Coverage A” insures against
bodily injury and property damage liability, “Coverage B”
insures against personal and advertising injury liability, and
“Coverage C” insures against medical payments. At no point
does the policy provide independent coverage for “products-
completed operations.” Rather the policy defines “products-
completed operations hazard” to include “all ‘bodily injury’
and ‘property damage’ occurring away from premises you
own or rent and arising out of ‘your product’ or ‘your
work’....” Further, the policy specifically provides that the
“Products-Completed Operations Aggregate Limit is the most
we will pay under Coverage A for damages because of ‘bodily
injury’ and ‘property damage’ included in the ‘products-
completed operations hazard.’ “ Hence, under the plain
terms of the policy, the products-completed operations hazard
describes a type of bodily injury and property damage insured
under Coverage A and subject to the scope of coverage
provided by Coverage A. Therefore, the property damage
must be the result of an occurrence in order to be covered by
the CGL policy. We have already determined that the property
damage to the condominium was not caused by an occurrence
within the meaning of the CGL policy. Consequently, the trial
court did not err by declining to grant summary disposition in
favor of plaintiff on this basis.

IV. Attorney Fees

Finally, plaintiff argues that the trial court erred when it
determined that the policy did not cover the award of attorney
fees in the underlying suit. We agree.

The CGL policy at issue provides that the insurer will
“pay those sums that the insured becomes legally obligated
to pay as damages .... ” (emphasis added). Further, the
policy specifically disclaims any liability to pay sums other
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than damages except as “explicitly provided for under
supplementary payments coverages A and B.” (emphasis
removed). The section dealing with supplementary payments
coverages A and B does not provide for the payment of
attorney fees taxed against the insured. However, it does
provide that the insurer will pay “costs taxed against the
insured in the ‘suit.’ “ Hence, defendant will only be obligated
to pay the award of attorney fees, if the award constitutes
either “damages” or “costs,” as those terms are used in the
CGL policy.

“In ascertaining the meaning of a contract, we give the words
used in the contract their plain and ordinary meaning that
would be apparent to a reader of the instrument.” Rory,
supra at 464. Under its plain and ordinary meaning, the term
“damages” refers to “the estimated money equivalent for
loss or injury sustained.” Random House Webster's College
Dictionary (1992). Because the term “damages” refers to the
loss or injury sustained, and attorney fees are not part of the
loss or injury, we conclude that the term “damages,” as used
in the CGL policy, does not include an award of attorney fees.

*7  Although the term “costs,” as a legal term of art, does not
normally include attorney fees, see Nemeth v. Abonmarche
Development, Inc, 457 Mich. 16, 42; 576 NW2d 641 (1998),
because the CGL policy at issue does not define what
constitutes costs, we must give the word its “plain and
ordinary meaning that would be apparent to a reader of the
instrument.” Rory, supra at 464. The ordinary meaning of
the term “Costs” is “money awarded to a successful litigant
for legal expenses, charged against the unsuccessful litigant.”
Random House Webster's College Dictionary (1992). This
understanding of the ordinary meaning of the term “costs” is
also supported by our Supreme Court's decision in Macomb
Co Taxpayer's Ass'n v. L'Anse Creuse Public Schools, 455

Mich. 1, 10; 564 NW2d 457 (1997). In that case, our Supreme
Court had to determine whether an award of “costs” to a
party prevailing in an action under the Headlee Amendment,
Const 1963, art 9, § 29, included attorney fees. Id. at 2.
In examining the issue, the Court noted that the Michigan
Constitution must be interpreted according to the meaning
that the great mass of the people would give the term. Id. at
7. Based on this rule of construction, the Court refused to
give the term “costs” its technical meaning under the so-called
American rule for awarding costs. Id. at 8. Instead, the Court
concluded that the common understanding of the term “costs”
includes all expenses arising from the conduct of litigation. Id.
at 10. Hence, the ordinary understanding of the term “costs”
includes an award of attorney fees.

The trial court erred when it concluded that the term “costs”
should be given its technical legal meaning, as understood in
light of the American-rule for awarding costs, instead of the
ordinary meaning that “would be apparent to a reader of the
instrument.” Rory, supra at 464. Therefore, under the plain
and ordinary understanding of the term “costs,” as used in
the CGL policy, defendant is obligated to pay an award of
attorney fees as a cost “taxed against the insured in the ‘suit.’
“ For this reason, we reverse the trial court's grant of summary
disposition to the extent that it determined that the CGL policy
did not cover the award of attorney fees and remand for entry
of summary disposition in favor of plaintiff on this issue.

Affirmed in part, reversed in part and remanded for further
proceedings consistent with this opinion. We do not retain
jurisdiction.

All Citations

Not Reported in N.W.2d, 2007 WL 1166050
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An insurer was not required to indemnify
or defend its insured because defective
workmanship resulting in a leaky roof did not
constitute an “accident” under the terms of
the policy. The policy provided that insurance
applied if property damage was caused by
an “occurrence” with occurrence further being
defined as an “accident.” The term “accident”
was not defined by the policy.

Oakland Circuit Court; LC No. 07-008583-AV.

Before: BORRELLO, P.J., and MURRAY and FORT HOOD,
JJ.

Opinion

PER CURIAM.

*1  Plaintiff appeals by leave granted the circuit court's May
11, 2007 order affirming the district court's January 9, 2007
order granting defendants' motion for summary disposition.
Plaintiff argues that the district court and circuit court
both erred in granting summary disposition in Auto-Owners
Insurance Company's (AOIC) favor, finding that AOIC did
not have to defend or indemnify Water-Tite Company (WTC)
because, under the terms of AOIC's policy, the damage in the
lawsuit against WTC was not caused by an “occurrence.” We
affirm, as under the policy the complained of property damage
was not caused by an “occurrence,” and thus AOIC was not
required to indemnify or defend WTC (or plaintiff).

The underlying factual history relevant to the disposition of
this appeal is undisputed. John Casey and his wife, Mary Lou
Butcher, discovered a water intrusion in Casey's third level
office in their newly constructed home in January 2000. The
leakage became more extensive in 2002, eventually leaking
down to the second level great room, staining the walls and
causing mold. After hiring a troubleshooting team (Principal
Construction), Casey and Butcher discovered that their water
problems were a result of missing “flashing” and shingles
from the roof, as well as an improperly constructed drainage
system on their “roof walkout” (above Casey's office). Casey
and Butcher's insurer, Great Northern Insurance Company
(GNIC), paid to have the problems fixed.

GNIC, as subrogee of Casey and Butcher, subsequently
filed suit against Jonna Construction Company (JCC), the
general contractor who built the home in 1997-1998, seeking
$626,001.39 for alleged defects in the home that caused
“extensive water damage and resultant mold due to roof
leakage and leaks of the third level walkout.” On March
22, JCC filed a third-party complaint naming as third
party defendants all of the subcontractors who worked on
the house, including WTC, who according to JCC, only
did the waterproofing of the basement (first level), which
indisputably was not damaged.

In turn, WTC submitted claims to AOIC, who insured it
under successive commercial liability policies that provided
coverage from July 1, 1999 to July 1, 2002, and Great
American Alliance Insurance Company (GAAIC), who had
issued a commercial liability policy covering the period of
October 1, 1998 to July 1, 1999. AOIC initially undertook
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to defend WTC, but eventually withdrew its coverage in a
February 25, 2005 letter stating, “any occurrence as defined
under the insurance policy contract did not occur during the
policy period.”

Plaintiff, the former owner of WTC, subsequently settled the
third-party complaint for $6,500. Shortly thereafter, plaintiff
filed the suit before us, seeking to recover the settlement
amount, as well as the $5,808.50 that he paid in attorney fees.
Both insurance companies and plaintiff subsequently moved
for summary disposition. At the December 20, 2006, hearing
on the insurance companies' and plaintiff's respective motions
for summary disposition, the district court initially noted (and
all parties agreed) that the original lawsuit really had nothing
to do with WTC, and it “just got pulled in” because JCC
added all subcontractors to the suit in its very general third
party complaint. The district court granted GAAIC's motion
for summary disposition based on its finding that the damage
occurred in January 2000, which was outside of GAAIC's
period of coverage. The district court granted AOIC's motion
for summary disposition based on its finding that “[p]laintiff
has not put forth any evidence that shows the factual situation
at hand is covered by the policy.” An order was entered to
this effect on January 9, 2007. In a written opinion dated May
11, 2007, the circuit court affirmed the district court's January
9, 2007, order, likewise finding that “defective workmanship
does not constitute an ‘occurrence’ under the terms of the
policy,” and given that the claims brought against plaintiff
were for defective workmanship, AOIC was not obligated
to defend or indemnify plaintiff. We subsequently granted
plaintiff's application for leave to appeal.

I. Standard of Review

*2  We review de novo a trial court's decision to grant or deny
a motion for summary disposition, Dressel v. Ameribank,
468 Mich. 557, 561, 664 N.W.2d 151 (2003), viewing
the pleadings, affidavits, depositions, admissions and other
documentary evidence submitted in a light most favorable to
the nonmoving party, Corley v. Detroit Bd. of Ed., 470 Mich.
274, 278, 681 N.W.2d 342 (2004). “Summary disposition
under MCR 2.116(C)(10) is appropriately granted if there is
no genuine issue regarding any material fact and the moving
party is entitled to judgment as a matter of law.” Rose v.
Nat'l Auction Group, 466 Mich. 453, 461, 646 N.W.2d 455
(2002). Furthermore, the construction and interpretation of an
insurance contract is a question of law that we likewise review

de novo. Henderson v. State Farm Fire & Casualty Co., 460
Mich. 348, 353, 596 N.W.2d 190 (1999).

II. Analysis

In reviewing an insurance policy dispute we must look to
the language of the insurance policy and interpret the terms
in accordance with Michigan's well-established principles
of contract construction. Arco Industries Corp. v. American
Motorists Ins. Co., 448 Mich. 395, 402, 531 N.W.2d 168
(1995), abrogated on other grounds by Frankenmuth Mut.
Ins. Co. v. Masters, 460 Mich. 105, 595 N.W.2d 832 (1999).
We must enforce an insurance contract in accordance with its
terms, not creating ambiguities where the terms of the contract
are clear and precise. Upjohn Co. v. New Hampshire Ins.
Co., 438 Mich. 197, 207, 476 N.W.2d 392 (1991). While we
construe the contract in favor of the insured if an ambiguity
is found, Auto Club Ins. Ass'n v. DeLaGarza, 433 Mich. 208,
214, 444 N.W.2d 803 (1989), this does not mean that the
plain meaning of a word or phrase should be perverted, or
that a word or phrase, the meaning of which is specific and
well recognized, should be given some alien construction
merely for the purpose of benefiting an insured, Upjohn Co,
supra at 208, n. 8, 476 N.W.2d 392. The fact that a policy
does not define a relevant term does not render the policy
ambiguous. Auto Club Group Ins. Co. v. Marzonie, 447 Mich.
624, 631, 527 N.W.2d 760 (1994), abrogated on other grounds
by Frankenmuth Mut Ins Co, supra. Rather, reviewing courts
must interpret the terms of the contract in accordance with
their commonly used meanings. Group Ins. Co. of Michigan
v. Czopek, 440 Mich. 590, 596, 489 N.W.2d 444 (1992).

Under the terms of AOIC's policy, it is required to “pay those
sums that the insured becomes legally obligated to pay as
damages because of ‘bodily injury’ or ‘property damage’ to
which this insurance applies[,]” as well as “defend any ‘suit’

seeking those damages.” Assuming 1  that a legal obligation
to pay existed, pursuant to the terms of AOIC's policy, it was
required to “defend” WTC, and is now required to indemnify
plaintiff if it is found that “this insurance applies.”

1 Generally, a legal obligation “requires either a judicial
determination of liability or a settlement between the
insurer, insured and the claimant.” Coil Anodizers, Inc.
v. Wolverine Ins. Co., 120 Mich.App. 118, 122, 327
N.W.2d 416 (1982) (emphasis added). Here, it was
never judicially determined that WTC was required
to pay damages, nor did AOIC agree to the terms
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of a settlement. However, in this instance, AOIC was
considered “legally obligated” because it refused to
defend an action brought against its insured, and thus
waived the requirement that it participate in or approve
any settlement in order for there to be coverage. Id. at
122, 124, 327 N.W.2d 416.

AOIC's policy provides that “[t]his insurance applies to
‘bodily injury’ and ‘property damage’ only if” the “property
damage is caused by an ‘occurrence’ that takes place in the
‘coverage territory’ and ... occurs during the policy period.”
The parties do not dispute the lower court's findings that
the property damage took place in the “coverage territory”
and “during the policy period.” Therefore, AOIC's policy is
applicable if the complained of property damage was caused
by an “occurrence.”

*3  The policy defines an “occurrence” as “an accident.” The
term “accident” is not defined by the AOIC policy. However,
using the common meaning of the term, our Supreme Court
has repeatedly held that “an accident is an undesigned
contingency, a casualty, a happening by chance, something
out of the usual course of things, unusual, fortuitous, not
anticipated, and not naturally to be expected.” Frankenmuth
Mut Ins Co, supra at 114, 595 N.W.2d 832. When determining
whether property damage was caused by an accident, we must
consider (from the standpoint of the insured), the insured's
injury-causing act or event and its relation to the resulting
property damage. Id. at 114-115, 595 N.W.2d 832.

Here, the circuit court affirmed the district court's order
based on its finding that the district court did not err when
it found that defective workmanship cannot constitute an
accident/occurrence, and given that “the water damage in
question was caused in fact by faulty workmanship,” there
was not “an ‘occurrence’ under the terms of the policy.”
Plaintiff properly notes that both of the lower courts' general
statements that “faulty workmanship” cannot constitute an
accident/occurrence are flawed. In Radenbaugh v. Farm
Bureau Insurance Co. of Michigan, 240 Mich.App. 134, 147,
610 N.W.2d 272 (2000), where a policy with language similar
to the policy in the case at bar was being disputed, the
Court concluded that “faulty workmanship” that results in
property damage to the property of others can be an accident/
occurrence:

When an insured's defective
workmanship results in property
damage to the property of others, an

‘accident’ exists within the meaning
of the standard comprehensive liability
policy.... However, when the damage
arising out of the insured's defective
workmanship is confined to the
insured's own work product, the
insured is the injured party, and
the damage cannot be viewed as
accidental within the meaning of the
standard liability policy. [ (Emphasis
added.) ]

Although the alleged damage here was not to the insured's

work product, 2  since water cannot flow up, the alleged
damage was also not a result of the “insured's defective
workmanship.” Thus, viewing the alleged damages from the
standpoint of the insured, under the terms of AOIC's policy
the complained of property damage was not caused by an
“occurrence.” Masters, supra at 114-115, 595 N.W.2d 832;
Radenbaugh, supra at 147, 610 N.W.2d 272. According to
the plain language of AOIC's policy, its policy was therefore
not applicable, and it was not required to indemnify or defend
WTC (or plaintiff). Upjohn Co, supra at 207, 476 N.W.2d

392. 3

2 It is undisputed that WTC only waterproofed the
basement (first level), and that the alleged damage was
to the second and third levels of the constructed home.

3 Despite AOIC's unambiguous policy language that it
is only required to defend a suit seeking damages to
which its insurance is applicable, plaintiff contends that
because an insurer's duty to defend is broader than its
duty to indemnify, Shefman v. Auto-Owners Ins. Co.,
262 Mich.App. 631, 637, 687 N.W.2d 300 (2004), AOIC
should have had to defend WTC because, at the very
least, the allegations of the underlying suit arguably fell
within the coverage of the policy, Radenbaugh, supra at
137, 610 N.W.2d 272. Even if we were to look past the
unambiguous language of AOIC's policy and conclude
that AOIC had a duty to defend allegations that even
“arguably” fell within its policy, we would nonetheless
conclude that AOIC was not required to defend WTC.
The complained of property damage was not a result of
any of WTC's actions, the allegations of the underlying
suit could not even “arguably” fall within AOIC's policy.

Affirmed.
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UNPUBLISHED OPINION. CHECK
COURT RULES BEFORE CITING.

UNPUBLISHED
Court of Appeals of Michigan.

HOMETOWNE BUILDING
COMPANY, L.L.C., Plaintiff,

and
North American Specialty Insurance Company,

Intervening Plaintiff–Appellant/Cross–Appellee,
v.

AMERISURE MUTUAL INSURANCE COMPANY,
Defendant–Appellee/Cross–Appellant.

Docket No. 287336.
|

Oct. 13, 2009.

West KeySummary

1 Insurance
Common Exclusions

Insurance
Particular exclusions

217 Insurance
217XVII Coverage––Liability Insurance
217XVII(A) In General
217k2273 Risks and Losses
217k2278 Common Exclusions
217k2278(1) In general
217 Insurance
217XVII Coverage––Liability Insurance
217XVII(B) Coverage for Particular Liabilities
217k2359 Manufacturers' or Contractors'
Liabilities
217k2362 Particular exclusions
A commercial general liability insurer did not
have a duty to defend an insured contractor
against homeowner's action to recover for
injuries and damages attributable to mold in the
residence. The policy specifically excluded from
coverage or liability for bodily injury or property
damage which would not have occurred, in
whole or in part, but for the actual, alleged or

threatened inhalation of, ingestion of, contact
with, exposure to, existence of, or presence of,
any fungi or bacteria on or within a building
or structure. The policy defined fungi to mean
any type or form of fungus, including mold or
mildew.

1 Cases that cite this headnote

Oakland Circuit Court; LC No. 07–087244–CK.

Before: TALBOT, P.J., and WILDER and M.J. KELLY, JJ.

Opinion

PER CURIAM.

*1  North American Specialty Insurance Company (NACIS)
appeals as of right the grant of summary disposition in
favor of Amerisure Mutual Insurance Company (Amerisure).
Amerisure cross-appeals the trial court's grant of a right to
intervene to NACIS. We affirm.

This action comprises a claim for breach of contract involving
coverage under commercial general liability policies issued
by Amerisure to Hometowne Building Company, L.L.C.
(Hometowne). Amerisure issued commercial general liability
insurance policies to Hometowne covering the period
November 25, 2003, to December 1, 2007. There is no
issue or dispute pertaining to the payment of premiums on
the policies. However, NASIC contends Amerisure had a
duty to reimburse it for a settlement payment and defense
expenses incurred on behalf of Hometowne in a lawsuit filed
by Barbara and Andrew Neller (Nellers) involving claims
against Hometowne for damages and faulty workmanship in
the construction of their new home.

The Nellers contracted with Hometowne in 2002 for the
construction of a new residential home in South Lyon,
Michigan. Construction was completed and a closing
occurred on June 16, 2003. In the spring of 2004, the Nellers
began to experience problems with water incursion, odors
in the home and the development of visible mold. Several
investigations were conducted and Hometowne attempted
to remediate the problem on more than one occasion.
Unfortunately, the problems were recurrent and increasing
in severity. Despite several attempts to correct the identified
problems involving various aspects of the home construction

Hometowne Building Co., LLC v. Amerisure Mut. Ins. Co., 2009 WL 3276509 (Mich. App., October 13, 2009)
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and remediation of the mold, water and odor infiltrations, the
Nellers initiated litigation to recover damages. Hometowne
tendered defense of this underlying action to Amerisure and
to NASIC, which provided Hometowne's commercial general
liability coverage during the construction of the Nellers'
residence. Amerisure denied coverage based on exclusions
contained in their policies. NASIC provided a defense to
Hometowne in the underlying action.

Despite NASIC's provision of a defense, Hometowne filed
a third-party complaint in the Nellers lawsuit, claiming
coverage under all commercial general liability policies
issued by Amerisure. The third-party complaint was severed
from the underlying action with the only issue being whether
any of the insurance policies issued by Amerisure provide
coverage to Hometowne. NASIC successfully sought to
intervene in the action, asserting a right as Hometowne's
subrogee. Amerisure brought a motion seeking summary
disposition pursuant to MCR 2.116(C)(10), asserting they
had no duty to defend or indemnify under the policies due
to specific exclusions and lack of coverage. The trial court
granted summary disposition in favor of Amerisure on August
6, 2008, finding that either an “accident” or “occurrence”
existed, which triggered coverage for Hometowne but that
the pollution and mold exclusions contained in the policies
applied to damages from odors and wet/deteriorating building
materials related to mold damage. In addition, the trial court
determined that the “business risk” exclusions eliminated
coverage for all remaining incidental or consequential losses
alleged, which were related to defective construction.

*2  This Court reviews de novo a trial court's summary
disposition ruling. Walsh v. Taylor, 263 Mich.App. 618,
621, 689 N.W.2d 506 (2004). “Summary disposition is
appropriate under MCR 2.116(C)(10) if there is no genuine
issue regarding any material fact and the moving party is
entitled to judgment as a matter of law.” West v. Gen. Motors
Corp., 469 Mich. 177, 183, 665 N.W.2d 468 (2003). The de
novo standard of review is also applicable to the extent that
this Court must interpret and apply an insurance contract.
Archambo v. Lawyers Title Ins. Corp., 466 Mich. 402, 408,
646 N.W.2d 170 (2002). However, a trial court's decision on
a motion to intervene is reviewed for an abuse of discretion.
Vestevich v. West Bloomfield Twp., 245 Mich.App. 759, 761,
630 N.W.2d 646 (2001).

On appeal, NACIS contends the trial court erred in
granting summary disposition in favor of Amerisure because
the contract of insurance required Amerisure to defend

Hometowne against the Nellers' claims. Specifically, NASIC
asserts Amerisure was required to reimburse it for a
settlement payment and defense expenses incurred on behalf
of Hometowne in the underlying lawsuit filed by the Nellers.

“An insurance policy is an agreement between parties that a
court interprets ‘much the same as any other contract’ to best
effectuate the intent of the parties and the clear, unambiguous
language of the policy.” Auto–Owners Ins. Co. v. Harrington,
455 Mich. 377, 381, 565 N.W.2d 839 (1997), quoting Auto–
Owners v. Churchman, 440 Mich. 560, 566, 489 N.W.2d 431
(1992). When a dispute arises between parties to an insurance
contract regarding the meaning of the policy language, a
reviewing court “must determine what the agreement is and
enforce it.” Radenbaugh v. Farm Bureau Gen. Ins. Co. of
Michigan, 240 Mich.App. 134, 138, 610 N.W.2d 272 (2000).
In undertaking this analysis, a reviewing court is required
to view the contract as a whole and to confer meaning with
regard to all of its terms. Harrington, supra at 381, 565
N.W.2d 839. Further, the terms contained in an insurance
policy are to be interpreted consistent with the definitions
provided in the contract, or, if not provided, consistent with
their “common usage.” Cavalier Mfg. Co. v. Employers Ins.
of Wausau (On Remand), 222 Mich.App. 89, 94, 564 N.W.2d
68 (1997). The burden of proving coverage is on the insured,
while it is incumbent upon the insurer to prove that an
exclusion to coverage is applicable. Heniser v. Frankenmuth
Mut. Ins., 449 Mich. 155, 161 n. 6, 534 N.W.2d 502 (1995).
“It is well settled that ‘if the allegations of the underlying suit
arguably fall within the coverage of the policy, the insurer has
a duty to defend its insured .’ “ Radenbaugh, supra at 137,
610 N.W.2d 272.

The first step in interpreting an insurance policy requires
a determination of whether coverage exists according to
the terms of the agreement. Harrington, supra at 382, 565
N.W.2d 839. The underlying complaint, initiated by the
Nellers, asserted two types of damages were incurred: (a)
physical damage to the structure of the residence caused by
water intrusion and subsequent mold and (b) personal injury
and damage to personal property from the resultant mold.
There is no evidence to suggest that the physical damage to
the structure was caused by anything other than defects and
problems with the construction.

*3  The insurance contract specifically indicates, “This
insurance applies to ‘bodily injury’ and ‘property damage’
only if: (1) The ‘bodily injury’ or ‘property damage’ is
caused by an ‘occurrence’ that takes place in the ‘coverage
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territory.’ “ An “occurrence” is defined in the policy to mean
“an accident, including continuous or repeated exposure in
substantially the same general harmful conditions.” While
the term “accident” is not defined in the policy, Black's
Law Dictionary (8th ed) provides the following: “The word
‘accident,’ in accident policies, means an event which takes
place without one's foresight or expectation. A result, though
unexpected, it is not an accident; the means or cause must
be accidental.” In accordance with this Court's ruling in
Radenbaugh, supra at 147, 610 N.W.2d 272, “when the
damage arising out of the insured's defective workmanship
is confined to the insured's own work product, the insured
is the injured party, and the damage cannot be viewed
as accidental within the meaning of the standard liability
policy.” (Internal quotations and citations omitted.) As such,
defective workmanship, standing alone, does not constitute

an occurrence. 1  Hawkeye–Security Ins. Co. v. Vector Const.
Co., 185 Mich.App. 369, 378, 460 N.W.2d 329 (1990).

1 To the extent the trial court found the existence of an
accident or occurrence sufficient to trigger coverage
under Amerisure's policy, we find that it is restricted
solely to injuries and damages claimed separate from
physical damage to the structure of the residence.

To be construed as an “occurrence,” the defective
workmanship must have resulted in damage to persons or
to property other than the work product of the insured.
Radenbaugh, supra at 145–146, 610 N.W.2d 272; see also
Hawkeye–Security, supra at 377–378, 460 N.W.2d 329.
Although NACIS points to language contained in the trial
court order assessing damages against Hometowne for non-
mold related claims, this does not indicate the existence of
liability pursuant to the policy with Amerisure. A review
of the transcripts clearly indicates that the non-mold related
damages referenced in the order pertain to construction issues
regarding the physical structure of the residence, which
comprise the work product of Hometowne, and are not subject
to coverage. Hence, damages claimed with regard to the
physical structure of the residence, being solely attributable
to problems or deficiencies in the insured's workmanship, do
not comprise an “occurrence” and are not covered pursuant
to the policy language.

NACIS also contends that Amerisure was liable and had a
duty to defend for those damages, which arose involving
claims of bodily injury or damage to items of personal
property. NACIS is correct in its assertion that, in order to
constitute an occurrence, instances of defective workmanship
must result in damage to persons or property other than

the work product itself. Radenbaugh, supra at 147, 610
N.W.2d 272. Specifically, “when an insured's defective
workmanship results in property damage to the property
of others, an ‘accident’ exists within the meaning of the
standard comprehensive liability policy.” Id. However, under
the circumstances of this case liability is still precluded due
to exclusions contained within the contract.

*4  “While exclusionary clauses in insurance contracts
are strictly construed in favor of the insured, clear and
specific exclusions must be enforced as written.” Tenneco
Inc. v. Amerisure Mut. Ins. Co., 281 Mich.App. 429, 468,
761 N.W.2d 846 (2008). Exclusions that are specific and
unambiguous must be given effect to preclude an insurance
company from incurring liability for a risk it did not undertake
to assume. McGuirk v. Meridian Mut. Ins. Co., 220 Mich.App.
347, 353, 559 N.W.2d 93 (1996). It cannot be legitimately
disputed that the bodily injuries and personal property
damages claimed by the Nellers are directly attributable to
the development of mold within the home and the costs
and efforts incurred in remediating the effects of the mold.
The assertion of NACIS regarding odors within the structure
as being non-mold related is contrary to the trial court's
determination that the odors were the direct and traceable
result of the mold infestation.

The contract at issue specifically excludes from coverage or
liability:

Fungi Or Bacteria

a. “Bodily injury” or “property damage” which would not
have occurred, in whole or in part, but for the actual,
alleged or threatened inhalation of, ingestion of, contact
with, exposure to, existence of, or presence of, any “fungi”
or bacteria on or within a building or structure, including
its contents, regardless of whether any other cause, event,
material or product contributed concurrently or in any
sequence to such injury or damage.

b. Any loss, cost or expense arising out of
the abating, testing for, monitoring, cleaning
up, removing, containing, treating, detoxifying,
neutralizing, remediating or disposing of, or in any way
responding to, or assessing the effects of, “fungi” or
bacteria, by any insured or by any other person or entity.

The term “fungi” are defined within the contract to mean,
“any type or form of fungus, including mold or mildew and
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any mycotoxins, spores, scents or byproducts produced or
released by fungi.” Based on this unambiguous language,
the trial court correctly granted summary disposition as the
injuries and damages claimed were attributable to mold,
which was specifically excluded from coverage.

Based on our determination regarding the propriety of the trial
court's grant of summary disposition in favor of Amerisure, it
is unnecessary to address the issue presented on cross-appeal

regarding the right of NACIS to intervene pursuant to MCR
2.209(A)(3), as it is rendered moot.

Affirmed.

All Citations

Not Reported in N.W.2d, 2009 WL 3276509

End of Document © 2020 Thomson Reuters. No claim to original U.S. Government Works.
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UNPUBLISHED OPINION. CHECK
COURT RULES BEFORE CITING.
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Court of Appeals of Michigan.

AHRENS CONSTRUCTION,
INC., Plaintiff–Appellant,

v.
AMERISURE INSURANCE

COMPANY, Defendant–Appellee.

Docket No. 288272.
|

Feb. 9, 2010.

Kalamazoo Circuit Court; LC No. 08–000164–CK.

Before: BECKERING, P.J., and MARKEY and BORRELLO,
JJ.

Opinion

PER CURIAM.

*1  Plaintiff appeals as of right the trial court's order
granting defendant's motion for summary disposition under
MCR 2.116(C)(10). We affirm. This appeal has been decided
without oral argument pursuant to MCR 7.214(E).

At issue here is whether defendant Amerisure Insurance
Company (“Amerisure”) had a duty to defend its insured,
plaintiff Ahrens Construction, Inc. (“Ahrens”), in the
underlying breach of contract suit, Miller–Davis Co. v. Ahrens

Constr., Inc., 285 Mich.App 289; ––– NW2d –––– (2009). 1

1 In Miller–Davis Co., this Court reversed the trial court's
judgment for the plaintiff, holding that the statute of
repose at issue, MCL 600.5839, had expired and the suit
was not timely filed. Miller–Davis Co., 285 Mich.App at
313.

Ahrens subcontracted to build the roof of a natatorium;
Miller–Davis Company (“Miller–Davis”) was the general
contractor on the project. After the project was completed, the
roof trapped condensation and had to be rebuilt by Miller–
Davis. In the underlying suit, Miller–Davis sued Ahrens

for breach of contract; Amerisure, Ahrens's commercial
liability insurance carrier, investigated and determined that
there was no coverage. Accordingly, Amerisure declined to
defend Ahrens in the underlying suit. However, some of the
expenses ultimately awarded to Miller–Davis were costs to
repair property in the natatorium that was not installed or
constructed by Ahrens, i.e., costs arising from damage to the
property of others. For example, the condensation dripped
onto and stained the pool, pool deck, walls, light fixtures,
and sidewalks—none of which were part of the allegedly
defective work performed by Ahrens. These expenses, argues
Ahrens, were covered by the policy and thus Amerisure
should have defended the suit.

The underlying suit involved two counts against Ahrens,
breach of construction contract and breach of express contract
indemnification. Only the first of these is involved here.
Relevant to that count, Miller–Davis alleged Ahrens breached
its contract by failing to complete the roofing project in
conformance with the project specifications and failed to
correct the defective work to make it conform to project
specifications. Miller–Davis alleged it was damaged by
having to substantially remove, replace, and reinstall the roof
at its own expense. There was no count for negligence and
no allegation that Ahrens's breach of the construction contract
caused Miller–Davis to incur expenses for anything other
than replacing the roof. Nonetheless, the trial court awarded
Miller–Davis all of its expenses related to fixing the defective
roof and resulting damage, $348,851.50.

Ahrens then sued Amerisure, alleging that it had a duty to
defend in the underlying suit because some of the expenses
Miller–Davis was awarded resulted from an “occurrence”
under the policy. Ahrens argued that under Radenbaugh v.
Farm Bureau Gen. Ins. Co., 240 Mich.App 134; 610 NW2d
272 (2000), damage to the property of others that resulted
from the insured's shoddy workmanship is considered an
“occurrence” for which coverage is owed. Amerisure moved
for summary disposition under MCR 2.116(C)(10), arguing
that the award entered in the underlying suit was for
Miller–Davis's costs to repair and replace Ahrens's shoddy
workmanship. Under Hawkeye–Security Ins. Co. v. Vector
Constr. Co., 185 Mich.App 369, 378; 460 NW2d 329 (1990),
defective workmanship is not an “occurrence.”

*2  The trial court agreed with Amerisure. 2  The court
stated that the policy “does not provide coverage for
the costs of damages arising out of the replacement of
Ahrens' [sic] work.” The court also concluded that, “the
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insurance agreement contemplates that damages caused by
the plaintiff are not covered under the insurance contract. An
examination of the language shows that the parties did not
intend to provide coverage for claims arising out of the defect
of plaintiff's product.”

2 The trial court judge assigned to this case was also
assigned to the underlying suit.

We review de novo a trial court's decision to grant or
deny a motion for summary disposition. Spiek v. Dep't of
Transportation, 456 Mich. 331, 337; 572 NW2d 201 (1998).
Issues of contract interpretation are questions of law, also
reviewed de novo. Sweebe v. Sweebe, 474 Mich. 151, 154;
712 NW2d 708 (2006).

An insurer has a duty to defend its insured “ ‘if the allegations
of the underlying suit arguably fall within the coverage of the
policy.’ “ Radenbaugh, 240 Mich.App at 137, quoting Royce
v. Citizens Ins. Co., 219 Mich.App 537, 543; 557 NW2d 144
(1996). The policy provides coverage for property damage
arising from an “occurrence”:

This insurance applies to “bodily injury” and “property
damage” only if:

(1) The “bodily injury” or “property damage” is caused
by an “occurrence” that takes place in the “coverage
territory”.... [Policy, § I(A)(1)(b).]

The policy also provides a definition for the term
“occurrence”:

12. “Occurrence” means an accident,
including continuous or repeated
exposure to substantially the same
general harmful conditions. [Policy, §
V(12).]

Further, there is little dispute that damages arising solely
from faulty workmanship are not considered as resulting from
an “occurrence.” Hawkeye–Security, 185 Mich.App at 378;
Radenbaugh, 240 Mich.App at 141 (“Were the underlying
complaint limited to claims relating solely to the insured's
product, we would agree with defendant [that there was no

coverage]”). 3

3 This Court in Radenbaugh, 240 Mich.App at 145–148,
cited favorably and adopted as its own the reasoning from
Calvert Ins. Co. v. Herbert Roofing & Insulation Co.,
807 F.Supp. 435, 437–439 (E.D.Mich., 1992). Quoting
Calvert, this Court stated:

“[W]hen an insured's defective workmanship results in
damage to the property of others, an ‘accident’ exists
within the meaning of the standard comprehensive
liability policy....

* * *
However, when the damage arising out of the
insured's defective workmanship is confined to the
insured's own work product, the insured is the
injured party, and the damage cannot be viewed as
accidental within the meaning of the standard liability
policy.” [Radenbaugh, 240 Mich.App at 147 (citation
omitted).]

To begin with, we make it clear that this suit does not
challenge the trial court's award itself, but only Amerisure's
refusal to defend against the complaint filed by Miller–Davis.
To determine whether coverage was due, Amerisure looked
at the allegations of the underlying complaint. These stated,
in relevant part:

22. Because of the nature and extent of Ahrens' [sic]
defective and nonconforming work and Ahrens' failure
and refusal to perform, Miller–Davis found it necessary,
at the demand of the Project owner and the Project
Architect, to perform corrective work (“Corrective Work”)
which included substantially the removal, replacement and
reinstallation of Roof System at great cost and expense to
Miller–Davis.

* * *

41. The defective and non-conforming work that Ahrens
performed is a substantial and material breach of the
Contract between Miller–Davis and Ahrens.

42. In order to fulfill its responsibility as the Construction
Manager on the Project, Miller–Davis was required to have
the defective and/or non-conforming work performed and
Ahrens' defective work corrected at Miller–Davis' [sic] cost
and expense.

*3  As can be seen, the damages sought in the complaint
relate solely to Ahrens's breach and failure to properly
construct the roof, requiring Miller–Davis to perform
corrective work on the roof at its own cost and expense.
There is nothing in the complaint about having expenses
arising from the cost of repairing or replacing other property.

Ahrens Const., Inc. v. Amerisure Ins. Co., 2010 WL 446543 (Mich. App., February 9, 2010)

282b

R
EC

EIV
ED

 by M
SC

 2/14/2020 12:29:43 PM

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1998041359&pubNum=0000595&originatingDoc=Idee1ad1e165411df8bf6cd8525c41437&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1998041359&pubNum=0000595&originatingDoc=Idee1ad1e165411df8bf6cd8525c41437&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2008999178&pubNum=0000595&originatingDoc=Idee1ad1e165411df8bf6cd8525c41437&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2008999178&pubNum=0000595&originatingDoc=Idee1ad1e165411df8bf6cd8525c41437&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000069451&pubNum=543&originatingDoc=Idee1ad1e165411df8bf6cd8525c41437&refType=RP&fi=co_pp_sp_543_137&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_543_137
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996240266&pubNum=0000595&originatingDoc=Idee1ad1e165411df8bf6cd8525c41437&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996240266&pubNum=0000595&originatingDoc=Idee1ad1e165411df8bf6cd8525c41437&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996240266&pubNum=0000595&originatingDoc=Idee1ad1e165411df8bf6cd8525c41437&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1990132439&pubNum=543&originatingDoc=Idee1ad1e165411df8bf6cd8525c41437&refType=RP&fi=co_pp_sp_543_378&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_543_378
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000069451&pubNum=0000543&originatingDoc=Idee1ad1e165411df8bf6cd8525c41437&refType=RP&fi=co_pp_sp_543_141&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_543_141
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000069451&pubNum=543&originatingDoc=Idee1ad1e165411df8bf6cd8525c41437&refType=RP&fi=co_pp_sp_543_145&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_543_145
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992215183&pubNum=0000345&originatingDoc=Idee1ad1e165411df8bf6cd8525c41437&refType=RP&fi=co_pp_sp_345_437&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_345_437
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992215183&pubNum=0000345&originatingDoc=Idee1ad1e165411df8bf6cd8525c41437&refType=RP&fi=co_pp_sp_345_437&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_345_437
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000069451&pubNum=0000543&originatingDoc=Idee1ad1e165411df8bf6cd8525c41437&refType=RP&fi=co_pp_sp_543_147&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_543_147


Ahrens Const., Inc. v. Amerisure Ins. Co., Not Reported in N.W.2d (2010)

 © 2020 Thomson Reuters. No claim to original U.S. Government Works. 3

That is, even if Miller–Davis's award included expenses for
damage to the other property, such as the pool, wall, etc., the
allegations in the complaint did not seek such expenses. Any
error by the trial court in awarding expenses beyond those
sought is properly raised in the appeal of the underlying suit.
Amerisure did not breach its insurance contract by refusing
to defend in the underlying suit where the only damages
claimed (as relevant here) arose directly from having to
correct Ahrens's defective work, as compared to damages

related to the property of others. No “occurrence” giving rise
to coverage was alleged in the complaint.

Affirmed. Defendant, being the prevailing party, may tax
costs pursuant to MCR 7.219.

All Citations

Not Reported in N.W.2d, 2010 WL 446543

End of Document © 2020 Thomson Reuters. No claim to original U.S. Government Works.
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West KeySummary

1 Insurance
Accident, occurrence or event

217 Insurance
217XVII Coverage––Liability Insurance
217XVII(A) In General
217k2273 Risks and Losses
217k2275 Accident, occurrence or event
Contractor was not entitled to reimbursement
from commercial general liability insurer for
the cost of removing and replacing concrete
slab that contractor installed incorrectly. The
insurance contract provided for coverage only
if an accident caused the property damage. It
was undisputed that contractor was attempting to
recover expenses incurred for replacing its own
product due to its own defective work and not as
a result of an accident.

Kent Circuit Court; LC No. 08–009637–CK.

Before: METER, P.J., and SAAD and WILDER, JJ.

Opinion

PER CURIAM.

*1  Plaintiff performed concrete work on a construction
project and incurred additional expenses when a concrete slab
that it had installed and some brick pavers installed by another
contractor had to be removed and replaced because of damage
caused by plaintiff's work to some snow-melt tubing under
the concrete slab installed by plaintiff. Plaintiff submitted a
claim for the additional expenses to defendant, its insurer
under a commercial general liability policy, but defendant
denied the claim. Plaintiff then filed this declaratory judgment
action to determine its rights under the policy. The parties
filed cross-motions for summary disposition under MCR
2.116(C)(10). The trial court granted defendant's motion and
denied plaintiff's motion. The trial court also denied plaintiff's
motion for reconsideration and denied plaintiff's motion to
supplement the record to allow plaintiff to file an affidavit to
clarify a factual matter. Plaintiff appeals as of right. We affirm.

Plaintiff's complaint for declaratory relief alleged that it was
a subcontractor on a construction project at the JW Marriott
Hotel in Grand Rapids. Plaintiff installed a concrete slab
above some snow-melt tubing that was installed by another
contractor. A different contractor then installed brick pavers
above the concrete slab installed by plaintiff. Plaintiff alleged
that it was notified by the general contractor that it failed to
properly create weep holes in the concrete slab that it had
installed, thereby causing damage to the snow-melt tubing.
As a result, the snow-melt tubing had to be replaced, and
plaintiff assumed responsibility for the cost of removing and
replacing the original concrete slab and the brick pavers.
Plaintiff submitted a claim to defendant for those expenses,
but defendant denied the claim. It is undisputed that plaintiff's
claim did not involve the cost of the damage to the snow-melt
tubing.

Plaintiff argues that the trial court erred in determining that
defendant's insurance policy did not provide coverage for the
expenses associated with the removal and replacement of the
concrete slab and brick pavers. We disagree.

This Court reviews a trial court's summary disposition
decision de novo. Spiek v. Dep't of Transp., 456 Mich. 331,
337, 572 N.W.2d 201 (1998). A motion under MCR 2.116(C)
(10) tests the factual support for a claim. Id. The court must
consider the pleadings, affidavits, depositions, admissions,
and other documentary evidence submitted by the parties.
MCR 2.116(G)(5). Summary disposition should be granted if
there is no genuine issue of material fact and the moving party
is entitled to judgment as a matter of law. Babula v. Robertson,
212 Mich.App. 45, 48, 536 N.W.2d 834 (1995). Interpretation
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of an insurance policy is also reviewed de novo as a question
of law. Royal Prop. Group, LLC v. Prime Ins. Syndicate, Inc.,
267 Mich.App. 708, 713–714, 706 N.W.2d 426 (2005).

Insurance policies are construed in accordance with this
state's well-established rules of contract construction.
Liparoto Constr., Inc. v. Gen. Shale Brick, Inc., 284
Mich.App. 25, 35, 772 N.W.2d 801 (2009). The policy must
be enforced in accordance with its terms and a court may
not hold an insurer liable for a risk it did not assume. Id.
When interpreting an insurance contract, this Court reads it
as a whole and accords its terms their plain and ordinary
meaning. State Farm Mut. Auto. Ins. Co. v. Descheemaeker,
178 Mich.App. 729, 731, 444 N.W.2d 153 (1989).

*2  The trial court relied on the following exclusion
in defendant's insurance policy when it initially granted
defendant's motion for summary disposition:

2. Exclusions

This insurance does not apply to:

* * *

m. Damage To Impaired Property Or Property Not
Physically Injured

“Property damage” to “impaired property” or property that
has not been physically injured, arising out of:

(1) A defect, deficiency, inadequacy or dangerous
condition in “your product” or “your work”; or

(2) A delay or failure by you or anyone acting on your
behalf to perform a contract or agreement in accordance
with its terms.

This exclusion does not apply to the loss of use of other
property arising out of sudden and accidental physical
injury to “your product” or “your work” after it has been
put to its intended use.

Later, however, when denying plaintiff's post-judgment
motion, the court explained that defendant was also entitled
to summary disposition because there was no “occurrence”
under the policy.

We agree that coverage was not available for the expenses
associated with the removal and replacement of the concrete
slab that plaintiff originally installed because those expenses

did not arise from an “occurrence” as defined in the policy.
The policy provides, in pertinent part:

b. This insurance applies to “bodily injury” and “property
damage” only if:

(1) The “bodily injury” or “property damage” is caused
by an “occurrence” that takes place in the “coverage
territory”....

* * *

13. “Occurrence” means an accident, including continuous
or repeated exposure to substantially the same general
harmful conditions.

The undisputed facts show that plaintiff is attempting to
recover the expenses it incurred for replacing its own product
due to its own defective work. As explained in Hawkeye–
Security Ins. Co. v. Vector Constr. Co., 185 Mich.App.
369, 377–378, 460 N.W.2d 329 (1990), plaintiff's defective
workmanship does not involve an “occurrence” as defined in
defendant's policy. See also Liparoto, 284 Mich.App. at 38–
39, 772 N.W.2d 801. Although the snow-melt tubing had been
damaged, and plaintiff's complaint premised its insurance
claim on the damage to the snow-melt tubing, plaintiff was
not seeking reimbursement for the cost of the damage to
the snow-melt tubing itself; the contractor who installed it
assumed that expense. Thus, it is immaterial whether the
damage to the snow-melt tubing could be considered an
“accident” under the definition of “occurrence.” Accordingly,
defendant was entitled to summary disposition on this issue.

Further, we conclude that any coverage for the expenses
associated with the removal and replacement of the brick
pavers is excluded by the exclusion in ¶ 2.m.(1). The brick
pavers were not actually physically damaged. They were
required to be removed and replaced only so that the concrete
slab and snow-melt tubing could be replaced. Although the
parties disputed whether plaintiff's contract with the general
contractor required plaintiff to create the weep holes in the
concrete slab with PVC pipe, as opposed to a metal rod,
plaintiff did not establish a genuine issue of material fact with
respect to whether its deficient installation of the concrete slab
caused the damage to the snow-melt tubing, which in turn
required the removal and reinstallation of the brick pavers.
Regardless of whether the contract permitted plaintiff to use
a metal rod to create the weep holes, plaintiff did not dispute
defendant's evidence that it was plaintiff's deficient creation
of the weep holes that caused the damage to the snow-melt
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tubing. Thus, there was no genuine issue of material fact that
the expenses associated with the removal and replacement
of the brick pavers arose out of a defect or deficiency with
plaintiff's own work. Accordingly, defendant was also entitled
to summary disposition with respect to these expenses.

*3  Given the foregoing analysis, it is unnecessary to
consider whether other policy exclusions or defenses might
also apply to preclude coverage for plaintiff's claims.

Plaintiff also argues that the trial court erred in denying its
motion to supplement the record after the trial court had
denied its motion for reconsideration. We disagree.

“Evidentiary rulings are, in general, reviewed for an abuse
of discretion.” DOT v. Frankenlust Lutheran Congregation,
269 Mich.App. 570, 575, 711 N.W.2d 453 (2006). Plaintiff's
motion sought leave to file an affidavit from one of
its employees to dispute defendant's claim that plaintiff's
contract with the general contractor required plaintiff to use
PVC pipe to create the weep holes in the concrete slab. As
explained previously, however, it is immaterial whether the

contract required plaintiff to use PVC pipe to create the weep
holes or permitted plaintiff to create the holes with some other
tool. Regardless of any contract requirement concerning the
use of a specific tool, there was no genuine issue of material
fact that plaintiff's deficient creation of the weep holes caused
the damage to the snow-melt tubing, which resulted in the
additional expenses incurred by plaintiff. Thus, even if the
trial court abused its discretion in denying plaintiff's motion
to supplement the record, appellate relief would not be not
warranted. Nonetheless, we agree with the trial court that
plaintiff was on notice of the potential issue concerning the
contract requirements, which was relevant to the applicability
of the exclusion in ¶ 2.m.(2), and that plaintiff failed to
provide a persuasive reason for why it could not have timely
filed the affidavit earlier. Thus, we find no error.

Affirmed.

All Citations

Not Reported in N.W.2d, 2011 WL 1687676

End of Document © 2020 Thomson Reuters. No claim to original U.S. Government Works.
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UNPUBLISHED OPINION. CHECK
COURT RULES BEFORE CITING.

UNPUBLISHED
Court of Appeals of Michigan.

CHRISTMAN COMPANY, Plaintiff–Appellant,
v.

RENAISSANCE PRECAST INDUSTRIES, L.L.C.,
Defendant–Third Party Plaintiff–Appellee,

and
Ohio Casualty Insurance Company, a/k/a West
American Insurance Company, and Scottsdale
Insurance Company, Defendants–Appellees,

and
Sirko Associates, Inc., Strand Constructors, Inc.,
and URS Corporation, Third Party Defendants.

Docket No. 296316.
|

June 21, 2011.

Emmet Circuit Court; LC No. 09–001744–CK.

Before: OWENS, P.J., and O'CONNELL and METER, JJ.

Opinion

PER CURIAM.

*1  Plaintiff Christman Company (Christman) appeals by
leave granted from an order granting summary disposition
to defendant Scottsdale Insurance Company (Scottsdale)
pursuant to MCR 2.116(C)(10), and from an order granting
summary disposition to defendant Ohio Casualty Insurance
Company, also referred to as West American Insurance
Company (West American), pursuant to MCR 2.116(C)(10).
We affirm.

Christman entered into a construction contract with Northern
Michigan Hospital Emergency and Heart Center (the
Hospital) to build a parking deck. It subcontracted part of the
work to Renaissance Precast Industries, L.L.C. Renaissance
was insured by Scottsdale. Christman was an additional
insured on this policy. Renaissance in turn entered into
a contract with Sirko Associates, Inc. to design precast

concrete, and with Strand Constructors, Inc. to erect the
precast parking deck. Strand was insured by West American.
Christman was identified as an additional insured on the
certificate of liability insurance.

The Hospital notified Christman that there was a concrete
failure at the parking structure. Repairs were undertaken,
and Christman looked to Scottsdale and West American
for payment and, when they declined, commenced this
lawsuit. Scottsdale and West American moved for summary
disposition. The trial court granted summary disposition
based on the “voluntary payment” and “no action” clauses.
We affirm the summary disposition on the alternative ground
the insurance companies presented to the trial court, i.e., that
there was no “occurrence.” See Adell Broadcasting Corp v.
Apex Media Sales, 269 Mich.App 6, 12; 708 NW2d 778
(2005) (This Court may affirm a summary disposition on
alternative grounds, if those grounds were presented to the
trial court). We decline to address the other issues raised in
the parties' briefs.

Preliminarily, Christman argues that Scottsdale did not
support its motion for summary disposition with affidavits,

depositions, admissions or other admissible evidence. 1  MCR
2.116(G)(3)(b). We disagree. Scottsdale attached a picture of
the damage, a copy of the invoice with supporting receipts,
and the insurance policy. While there are no affidavits
establishing that these documents are authentic, plaintiff did
not challenge the authenticity of the policy below and has
not done so on appeal. Because its authenticity is not in
dispute, the documentation attached to Scottsdale's motion
was sufficient to allow the court to rule on the motion for
summary disposition.

1 Christman also challenges the grant of summary
disposition to West American on grounds that there was a
genuine issue of material fact regarding consent. Because
consent is not necessary to a determination that there was
no “occurrence,” we need not address this issue.

We review de novo a trial court's ruling on a motion for
summary disposition and the interpretation of language in
an insurance contract. Klapp v. United Ins. Group Agency,
Inc., 468 Mich. 459, 463; 663 NW2d 447 (2003). In ruling
on a(C)(10) summary disposition motion, we consider “the
pleadings, admissions, and other evidence submitted by the
parties in the light most favorable to the nonmoving party.
Summary disposition is appropriate if there is no genuine
issue regarding any material fact and the moving party is
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entitled to judgment as a matter of law.” Brown v. Brown, 478
Mich. 545, 551–552; 739 NW2d 313 (2007).

*2  Scottsdale's policy provides coverage for “bodily
injury” or “property damage” caused by an “occurrence.”
“Occurrence” is defined as “an accident, including continuous
or repeated exposure to substantially the same harmful
conditions.” “Property damage” is defined in pertinent part
as “[p]hysical injury to tangible property, including all
resulting loss of use of that property.” West American's policy
language, in essence, is identical. The policies do not define
“accident.”

In Liparoto Constr, Inc. v. Gen. Shale Brick, Inc., 284
Mich.App 25, 35; 772 NW2d 801 (2009), the Court held:

An insurance policy is construed
in accordance with Michigan's well-
established principles of contract
construction. Citizens Ins. Co. v. Pro–
Seal Service Group, Inc., 477 Mich.
75, 82; 730 NW2d 682 (2007). The
policy must be enforced according to
its terms, and a court may not hold
an insurer liable for a risk it did not
assume. Id. A court may not create
an ambiguity in a policy if the terms
are clear and unambiguous, and the
failure to define a relevant term does
not render the policy ambiguous. Id. at
82–83. Rather, reviewing courts must
interpret the terms of the policy in
accordance with their commonly used
meanings. Id. at 83.

In Hawkeye–Security Ins. Co. v. Vector Constr Co., 185
Mich.App 369; 460 NW2d 329 (1990), Vector had to remove
and repour 13,000 yards of concrete because the initial
concrete failed to comply with project specifications. Id. at
371–372. In holding that there was no coverage, the Court
interpreted contract language that was essentially identical to
the contract language at issue here. Id. at 373. Initially, the
Court recited the definition of “accident” that was set forth in
Frankenmuth Mut. Ins. Co. v. Kompus, 135 Mich.App 667,
678; 354 NW2d 303 (1984):

“ ‘An “accident,” within the meaning
of policies of accident insurance, may
be anything that begins to be, that
happens, or that is a result which
is not anticipated and is unforeseen
and unexpected by the person injured
or affected thereby—that is, takes
place without the insured's foresight
or expectation and without design
or intentional causation on his part.
In other words, an accident is an
undesigned contingency, a casualty, a
happening by chance, something out
of the usual course of things, unusual,
fortuitous, not anticipated, and not
naturally to be expected.’ “ Guerdon
Indus., Inc. v. Fidelity & Cas Co. of
New York, 371 Mich. 12, 18–19; 123
NW2d 143 (1963), quoting 10 Couch
on Insurance (2d ed), § 41:6, p. 27.
[Hawkeye Ins., 185 Mich.App at 374.]

Christman relies on this definition in arguing that the failure
of the portion of the parking structure was an accident
because it was unanticipated, unforeseen and unexpected.
However, the Court in Hawkeye Ins held that Vector's
defective workmanship—use of the inferior concrete—did
not constitute an accident/occurrence within the meaning of
the contract. The Court distinguished Bundy Tubing Co v.
Royal Indemnity Co, 298 F.2d 151 (CA 6, 1962), which it
concluded stood for the proposition that “an insurer must
defend and may become obligated to indemnify an insured
under a general liability policy of insurance that covers losses
caused by ‘accidents' where the insured's faulty work product
damages the property of others,” i.e., customers' homes.
Hawkeye Ins, 185 Mich.App at 377. This Court then adopted
the reasoning of McAllister v. Peerless Ins. Co., 124 NH 676,
680; 474 A.2d 1033 (1984), in which the court stated:

*3  The fortuity implied by reference to accident or
exposure is not what is commonly meant by a failure of
workmanship .... Despite proper deference, then, to the
reasonable expectations of the policyholder, ... we are
unable to find in the quoted policy language a reasonable
basis to expect coverage for defective workmanship.
[Emphasis added.]
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Hawkeye Ins noted that McAllister “went on to hold that a
general grant of coverage contained in a general coverage
provision does not give rise to coverage for the cost of
correcting defective work.” Id. at 378, citing 124 NH at 680–
681. The Court concluded that “the defective workmanship
of Vector, standing alone, was not the result of an occurrence

within the meaning of the insurance contract.” Id. 2

2 Case law from other jurisdictions may undermine the
Hawkeye Ins rationale. See Sheehan Const Co, Inc v.
Continental Cas Co, 935 N.E.2d 160, 165–172 (Ind,
2010), and cases cited therein, mod on other grounds 938
N.E.2d 685, 688–690 (Ind, 2010).

In Radenbaugh v. Farm Bureau Gen. Ins. Co. of Michigan,
240 Mich.App 134; 610 NW2d 272 (2000), the Court
elaborated on this concept. It concluded, as in Bundy, that
where the underlying complaint alleges “damages broader
than mere diminution in value of the insured's product caused
by alleged defective workmanship,” there is a duty to defend
and indemnify. Id. at 140–141. In Radenbaugh, the insured's
instructions to contractors resulted in defective workmanship
relative to the foundation of a basement. This resulted in
damage to the basement and the customer's home. The Court
adopted the reasoning of Calvert Ins. Co. v. Herbert Roofing
& Insulation Co., 807 F.Supp. 435 (ED Mich, 1992), to hold
that the underlying complaint alleged an occurrence. Id. at
144–148. Because the damage at issue did not relate solely to
the insured's product, there was coverage for this damage.

In Liparoto, 284 Mich.App at 28, the general contractor
used brick that discolored. The Court concluded that the
discoloration was not an “occurrence” under the policy. Id.
at 39. The policy definition of “occurrence” was, in essence,
the same as that in Hawkeye Ins and the same used in the two
policies at issue here—“ ‘an accident, including continuous or
repeated exposure to substantially the same general harmful
conditions.’ “ Id. at 35. The Court held, “Here plaintiff did
not allege, and presented no evidence, that there was damage
beyond its own work product. Accordingly, the trial court
did not err by concluding that plaintiff failed to establish an
occurrence within the meaning of the policy.” Id. at 38–39.

In the present case, the damage at issue was damage to the
components of the parking structure itself. There were no
damages beyond this work product. According to Hawkeye
Ins and Liparato, property damage that is confined to the
insured's work product will not be deemed an occurrence
or an accident. Summary disposition was appropriate in this
case, because the damage to the parking structure was not an
“occurrence” within the meaning of the insurance policies.

Affirmed.

All Citations

Not Reported in N.W.2d, 2011 WL 2462676
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Before: SHAPIRO, P.J., and GLEICHER and RONAYNE
KRAUSE, JJ.

Opinion

PER CURIAM.

*1  Plaintiffs are home owners who won a jury verdict
against several contractors involved in the construction of
their home. Defendant Pristine Home Builders, L.L.C. did not
pay its share of the jury award and plaintiffs sought a writ of
garnishment against Auto–Owners Insurance Co., Pristine's
commercial general liability insurer. Because the insurance
policy does not provide coverage under the circumstances, we
affirm the trial court's summary dismissal of the garnishment
action.

I. BACKGROUND

Pristine served as the general contractor on plaintiff's home
construction project and hired subcontractor, Great Lakes
Superior Walls, to install “precast concrete foundation walls”

at the site. Heaton v. Benton Constr. Co., 286 Mich.App 528,
530–531; 780 NW2d 618 (2009). These foundation walls
shifted during construction, damaging the entire structure.
Plaintiffs secured a jury verdict, finding both contractors
negligent and assigning Great Lakes a 60% share of the
liability and Pristine a 40% share. The jury awarded plaintiffs
$272,500 in damages. Id. In a prior published opinion, this
Court affirmed the negligence judgment and reversed a trial
court order remitting the damages award. Id. at 530.

Thereafter, Great Lakes paid in full its 60% obligation for the
jury award. Pristine did not pay and plaintiffs filed a “request
and writ for garnishment” against Auto–Owners as Pristine's
commercial general liability insurer. Auto–Owners fought
the garnishment, arguing that the negligent construction
was not an “occurrence” as anticipated in the policy and
therefore was not covered. In the alternative, Auto–Owners
contended that Pristine's negligence was excluded from
policy coverage because Pristine's incorrectly performed
work required the restoration, reparation or replacement of
the damaged property. Plaintiffs sought summary disposition
of their garnishment claim under MCR 2.116(C)(10), but
the trial court found no coverage and granted summary
disposition in Auto–Owners' favor instead.

II. STANDARD OF REVIEW

We review a trial court's decision on a motion for summary
disposition de novo. Allen v. Bloomfield Hills Sch. Dist.,
281 Mich.App 49, 52; 760 NW2d 811 (2008). “A motion
under MCR 2.116(C)(10) tests the factual sufficiency of a
complaint.” Liparoto Constr. Inc. v. Gen. Shale Brick, Inc.,
284 Mich.App 25, 29; 772 NW2d 801 (2009). “We review a
motion brought under MCR 2.116(C)(10) by considering the
pleadings, admissions, and other evidence submitted by the
parties in the light most favorable to the nonmoving party.”
Latham v. Barton Malow Co., 480 Mich. 105, 111; 746 NW2d
868 (2008). “Summary disposition is appropriate if there is no
genuine issue of material fact and the moving party is entitled
to judgment as a matter of law.” Id.

We also review de novo the interpretation of an
insurance contract. American Home Assurance Co. v. Mich.
Catastrophic Claims Ass'n., 288 Mich.App 706, 717; 795
NW2d 172 (2010). “The rules of contract interpretation apply
to the interpretation of insurance contracts.” McGrath v.
Allstate Ins. Co., 290 Mich.App 434, 439; 802 NW2d 619
(2010). “The language of insurance contracts should be read
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as a whole and must be construed to give effect to every word,
clause, and phrase.” Id. Language should be given its ordinary
and plain meaning, and technical and strained constructions
should be avoided. Radenbaugh v. Farm Bureau Ins. Co. of
Mich., 240 Mich.App 134, 138; 610 NW2d 272 (2000).

III. APPLICATION

*2  The “Commercial General Liability Form” issued by
Auto–Owners to Pristine provides:

a. We will pay those sums that our insured becomes legally
obligated to pay as damages because of “bodily injury” or
“property damage” to which this insurance applies....

* * *

b. This insurance applies to “bodily injury” and “property
damages” only if:

(1) The “bodily injury” or “property damage” is caused
by an “occurrence” ....

The policy defines an “occurrence” as “an accident, including
continuous or repeated exposure to substantially the same
general harmful conditions.”

This Court analyzed nearly identical commercial general
liability insurance policy language defining a covered
“occurrence” as an “accident” in Radenbaugh v. Farm Bureau
Gen. Ins. Co. of Mich, 240 Mich.App 134; 610 NW2d 272
(2000). “ ‘ “[A]n accident,” ‘ “ Radenbaugh explained, “ ‘
“is an undesigned contingency, a casualty, a happening by
chance, something out of the usual course of things, unusual,
fortuitous, not anticipated, and not naturally to be expected.”
‘ “ Id. at 147, quoting Calvert Ins. Co. v. Herbert Roofing
& Insulation Co., 807 F.Supp 435, 438 (ED Mich, 1992),
quoting Guerdon Indus, Inc v. Fidelity & Cas Co., 371 Mich.
12, 18–19; 123 NW2d 143 (1963). A covered accident is
found “ ‘when an insured's defective workmanship results in
damage to the property of others.’ “ “ ‘When the damage ...
is confined to the insured's own work product the insured
is the injured party, and the damage cannot be viewed as
accidental....’ “ Radenbaugh, 240 Mich.App at 147, quoting
Calvert, 807 F.Supp at 438, citing Bundy Tubing Co. v. Royal
Indemnity Co, 298 F.2d 151 (CA 6, 1962), and Hawkeye–
Security Ins. Co. v. Vector Constr. Co., 185 Mich.App 369;
460 NW2d 329 (1990).

Pristine was the general contractor at plaintiffs' home
construction site. According to its insurance policy, any work
performed on its behalf by a subcontractor was attributable to
Pristine. The policy defines “your work” as:

a. Work or operations performed by you or on your behalf;
and

b. Materials, parts or equipment furnished in connection
with such work or operations. [Emphasis added.]

As a result of the shifting of the negligently constructed
foundation walls, the entirety of the structure that had been
constructed to that point had to be razed and rebuilt. All of
the work that had been affected had been done by Pristine
or its subcontractors. As “the damage ... [was] confined to
the insured's own work product the insured [was] the injured
party, and the damage cannot be viewed as accidental.”
Radenbaugh, 240 Mich.App at 147. The trial court therefore
correctly concluded that this was not a covered “occurrence”
under the policy.

Plaintiffs raise several arguments for the first time on appeal
in an attempt to force this square peg into the round coverage
hole. First, plaintiffs contend that the damage caused by
the shifting foundation walls was the result of gravity and
therefore was an accident and a covered occurrence. Gravity
was not the accepted cause of damage at the jury trial,
however. Rather, plaintiffs' evidence at trial showed that Great
Lakes negligently designed and installed the foundation walls
and Pristine exacerbated the problem by failing to construct
“shearing walls” and by “backfilling” an excessive weight of
dirt against the outside of the foundation walls. As determined
by the jury, the cause of the foundation shift was negligence,
not simply gravity. “A [jury] verdict will not be disturbed
so long as it is within the fair range of testimony.” Merkur
Steel Supply Inc. v. Detroit, 261 Mich.App 116, 137–138; 680
NW2d 485 (2004).

*3  Plaintiffs also contend:

Auto Owners [sic] may attempt to
argue that because Pristine is a
general contractor, the entire house
is the work product of Pristine and
therefore, the damage was not the
result of an “accident” as defined by
Radenbaugh. Radenbaugh, however,
should be narrowly construed to

Heaton v. Pristine Home Builders, L.L.C., 2012 WL 5290305 (Mich. App., October 25, 2012)

291b

R
EC

EIV
ED

 by M
SC

 2/14/2020 12:29:43 PM

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000069451&pubNum=0000595&originatingDoc=I557ea52921d511e28757b822cf994add&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000069451&pubNum=0000595&originatingDoc=I557ea52921d511e28757b822cf994add&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000069451&pubNum=0000595&originatingDoc=I557ea52921d511e28757b822cf994add&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000069451&pubNum=0000595&originatingDoc=I557ea52921d511e28757b822cf994add&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000069451&pubNum=0000595&originatingDoc=I557ea52921d511e28757b822cf994add&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992215183&pubNum=0000345&originatingDoc=I557ea52921d511e28757b822cf994add&refType=RP&fi=co_pp_sp_345_438&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_345_438
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992215183&pubNum=0000345&originatingDoc=I557ea52921d511e28757b822cf994add&refType=RP&fi=co_pp_sp_345_438&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_345_438
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1963119446&pubNum=0000595&originatingDoc=I557ea52921d511e28757b822cf994add&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1963119446&pubNum=0000595&originatingDoc=I557ea52921d511e28757b822cf994add&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000069451&pubNum=543&originatingDoc=I557ea52921d511e28757b822cf994add&refType=RP&fi=co_pp_sp_543_147&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_543_147
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992215183&pubNum=345&originatingDoc=I557ea52921d511e28757b822cf994add&refType=RP&fi=co_pp_sp_345_438&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_345_438
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1962113586&pubNum=0000350&originatingDoc=I557ea52921d511e28757b822cf994add&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1962113586&pubNum=0000350&originatingDoc=I557ea52921d511e28757b822cf994add&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1990132439&pubNum=0000595&originatingDoc=I557ea52921d511e28757b822cf994add&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1990132439&pubNum=0000595&originatingDoc=I557ea52921d511e28757b822cf994add&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1990132439&pubNum=0000595&originatingDoc=I557ea52921d511e28757b822cf994add&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000069451&pubNum=0000543&originatingDoc=I557ea52921d511e28757b822cf994add&refType=RP&fi=co_pp_sp_543_147&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_543_147
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2004202859&pubNum=0000595&originatingDoc=I557ea52921d511e28757b822cf994add&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2004202859&pubNum=0000595&originatingDoc=I557ea52921d511e28757b822cf994add&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2004202859&pubNum=0000595&originatingDoc=I557ea52921d511e28757b822cf994add&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)


Heaton v. Pristine Home Builders, L.L.C., Not Reported in N.W.2d (2012)

 © 2020 Thomson Reuters. No claim to original U.S. Government Works. 3

pertain only to those areas of the
home that failed as the result of
defective workmanship, or, in the
case at hand, the foundation itself.
Giving Radenbaugh such a broad
interpretation essentially eliminates
protection for general contractors who
build homes because any part of the
home could arguably be considered the
work product of the general contractor,
even though a specific portion of the
home may have failed due to an event
that would otherwise be considered an
occurrence.

Plaintiffs may be correct that the precedent of this state has
harshly left general contractors open to personal liability
without coverage. However, we are bound by this precedent.
And the answer to this problem lies in potential insurance
purchasers negotiating the type of coverage they need
and passing on policies that so broadly preclude liability
protection.

Plaintiffs then claim that Radenbaugh actually supports
coverage in the current case because the Radenbaugh Court
found coverage where a faulty foundation damaged the
entire structure. This simplistic analysis ignores the important
distinctions between Radenbaugh and the current case. In
Radenbaugh, the damages were caused by negligence on

the part of a mobile home dealer. The dealer provided the
homeowner with “erroneous schematics and instructions” to
install a basement under the mobile home. The homeowner
then hired contractors to install the basement and erect the
mobile home. The entire mobile home was damaged because
it was installed atop an inadequate basement and foundation.
Radenbaugh, 240 Mich.App at 136. In Radenbaugh, the
mobile home dealer was the insured and its negligence in
providing erroneous schematics and instructions did result in
damage to the property of others. The mobile home dealership
was in no way connected to the contractor who installed the
basement and after selling the mobile home, had no interest in
the property. Therefore, the damages caused by its negligence
affected only the property of others.

Because Pristine's negligence is not a covered “occurrence”
under this insurance policy, it is unnecessary to consider
whether any policy exclusions apply.

Affirmed. Auto–Owners, as the prevailing party, may tax
costs. MCR 7.219.

SHAPIRO, P.J., concurring.
I concur in the result only.

All Citations

Not Reported in N.W.2d, 2012 WL 5290305
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Court of Appeals of Michigan.

DAVE COLE DECORATORS,
INC., Plaintiff–Appellant,

v.
WESTFIELD INSURANCE

COMPANY, Defendant–Appellee.
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|

March 25, 2014.

Kent Circuit Court; LC No. 12–004808–CK.

Before: GLEICHER, P.J., and HOEKSTRA and O'
CONNELL, JJ.

Opinion

PER CURIAM.

*1  The circuit court summarily dismissed plaintiff Dave
Cole Decorators, Inc. (DCD)'s breach of contract action
against its commercial general liability insurer, Westfield
Insurance Company. The damages for which DCD sought
coverage did not arise from an “occurrence” under its
insurance policy. We therefore affirm.

I. BACKGROUND

A.J. Veneklasen hired DCD to paint the steel components of
a building that was under construction. DCD contracted the
work out to a third party. Veneklasen later notified DCD that
the paint did not properly adhere to the steel, causing some
components to rust and the drywall installed over the steel to
“pop.” DCD repainted the defective areas at a cost of $28,617.
It did not repair the damaged steel and drywall or pay for those
repairs.

DCD subsequently submitted a claim to Westfield for
reimbursement of its costs for the repainting job. Westfield
denied the claim and DCD filed suit. The circuit court
summarily dismissed DCD's claim, ruling that because DCD

failed to adequately prove damage to anything other than its
own defective work product, no “occurrence” existed under
the policy terms and Michigan law. In the alternative, the
circuit court found that coverage would be precluded by
several exclusionary provisions in the policy. This appeal
followed.

II. ANALYSIS

We review de novo a circuit court's decision on a motion for
summary disposition. BC Tile & Marble Co, Inc v. Multi Bldg
Co, Inc, 288 Mich.App 576, 583; 794 NW2d 76 (2010). A
motion under MCR 2.116(C)(10) tests the factual sufficiency
of the claim. Id. In relation to a(C)(10) motion, we must
consider the evidence in the light most favorable to the
nonmoving party. Id. “Summary disposition is appropriate
only if there is no genuine issue regarding any material fact
and the moving party is entitled to judgment as a matter of
law.” Id.

We also review de novo issues of contract interpretation.
American Home Assurance Co v. Mich. Catastrophic Claims
Ass'n, 288 Mich.App 706, 717; 795 NW2d 172 (2010). When
determining the parties' rights under a contract, a court is to
read the contract as a whole and give meaning to all the terms
contained within the policy. Radenbaugh v. Farm Bureau Gen
Ins Co of Michigan, 240 Mich.App 134, 138–139; 610 NW2d
272 (2000). A court may not create an ambiguity in a policy if
the terms are clear and unambiguous. Citizens Ins Co v. Pro–
Seal Service Group, Inc, 477 Mich. 75, 83; 730 NW2d 682
(2007).

The Westfield policy issued to DCD provides, in relevant part:

SECTION I—COVERAGES

COVERAGE A BODILY INJURY AND PROPERTY
DAMAGE LIABILITY

1. Insuring Agreement

a. We will pay those sums that the insured becomes
legally obligated to pay as damages because of “bodily
injury” or “property damage” to which the insurance
applies ...

b. This insurance applies to “bodily injury” and
“property damage” only if:

Dave Cole Decorators, Inc. v. Westfield Ins. Co., 2014 WL 1234128 (Mich. App., March 25, 2014)
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(1) The “bodily injury” or “property damage” is
caused by an “occurrence” that takes place in the
“coverage territory;”

*2  The policy defines an “occurrence” as “an accident,”
but does not define the term “accident.” This Court analyzed
nearly identical commercial general liability insurance policy
language defining a covered “occurrence” as an “accident”
in Radenbaugh, 240 Mich.App 134. “[A]n accident,”
Radenbaugh explained, “is an undesigned contingency, a
casualty, a happening by chance, something out of the usual
course of things, unusual, fortuitous, not anticipated, and not
naturally to be expected.” Id. at 147 (quotation marks and
citations omitted). A covered accident is found “when an
insured's defective workmanship results in damage to the
property of others.” “When the damage ... is confined to
the insured's own work product the insured is the injured
party, and the damage cannot be viewed as accidental....” Id.
(quotation marks and citations omitted). See also Hawkeye–
Security Ins Co v. Vector Const Co, 185 Mich.App 369, 378;
460 NW2d 329 (1990).

DCD does not dispute the applicable law. Instead, it argues
that the circuit court failed to give adequate consideration to
the evidence of rusting and drywall “popping” that occurred
to the building as a result of the defective paint job. DCD
asserts that this represents “damage to the property of others,”
sufficient to constitute an “occurrence.” It is undisputed that
DCD incurred no additional costs in relation to the damage

to Veneklasen's property, however. The record is devoid of
evidence or allegations that DCD replaced any steel beams or
drywall or paid for those repairs. There is no indication that
Veneklasen ever filed suit against DCD to recover for these
damages. Because there were no “damages beyond the mere
diminution in value of the insured's product caused by alleged
defective workmanship,” Radenbaugh, 240 Mich.App at 141,
no “occurrence” existed and Westfield was not obligated to
reimburse DCD for the cost of repainting.

DCD alternatively suggests that a separate policy provision
—the “products/completed operations aggregate limit”—
affords coverage for the costs incurred in repainting. This
provision merely sets forth the highest limit of insurance
under the policy. It applies only if there is a covered
occurrence as defined elsewhere in the policy. As the
defective paint job was not an “occurrence” under the policy,

the “aggregate limit” provision was not triggered. 1

1 As no covered occurrence was present in this case,
we need not consider the circuit court's alternate ruling
that coverage could have been denied based on an
exclusionary provision in the policy.

We affirm.

All Citations

Not Reported in N.W.2d, 2014 WL 1234128
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COURT RULES BEFORE CITING.

UNPUBLISHED
Court of Appeals of Michigan.

MICHIGAN INSURANCE
COMPANY, Plaintiff–Appellee,

v.
CHANNEL ROAD CONSTRUCTION,

INC., d/b/a Construction Services, Inc., of
Drummond Island, Defendant–Appellant,

and
Citizens Insurance Company and Frankenmuth

Mutual Insurance Company, Defendants–Appellees,
and

Mark Wenger and Cynthia Wenger, Defendants.
Michigan Insurance Company, Plaintiff–Appellee,

v.
Channel Road Construction, Inc.,
d/b/a Construction Services, Inc.,
of Drummond Island, Defendant,

and
Citizens Insurance Company and Frankenmuth

Mutual Insurance Company, Defendants–Appellees,
and

Mark Wenger and Cynthia
Wenger, Defendants–Appellants.

Docket Nos. 315837, 315859.
|

Oct. 21, 2014.

Chippewa Circuit Court; LC No. 12–012243–CK.

Before: MURPHY, C.J., and SAWYER and M.J. KELLY, JJ.

Opinion

PER CURIAM.

*1  In this consolidated case, defendants Channel Road
Construction and Mark and Cynthia Wenger appeal as of
right from an order of the circuit court granting summary
disposition according to MCR 2.116(C)(10) (no genuine issue

of material fact), in favor of plaintiff Michigan Insurance
Company, and defendants Citizens Insurance Company and

Frankenmuth Mutual Insurance Company. 1  We affirm.

1 The trial court granted summary disposition under
MCR 2.116(I)(2), judgment to the party opposing the
moving party, after the Wengers moved for summary
disposition under MCR 2.116(C)(10). Frankenmuth
Mutual Insurance also filed for summary disposition
according to MCR 2.116(C)(10). Citizens Insurance
moved for summary disposition according to MCR
2.116(C)(10) and MCR 2.116(I)(2).

Defendant Channel Road Construction assembled a log home
for defendants Mark and Cynthia Wenger on their property on
Drummond Island. In 2011, about five years after moving in,
the Wengers discovered that water had intruded into the home
causing damage. The Wengers stated that they paid $65,000 to
repair the damage and expected to pay an additional $10,600.
The Wengers obtained a home inspection by Thomas Pendry,
who concluded that defendant Channel Road Construction's
failure to install metal flashing above windows and failure
to angle the window sill down from the window allowed
water behind the exterior finish of the home. Plaintiff's home
inspector, John Cuth, concluded that defendant Channel Road
Construction's failure to install metal flashing and proper
window sills caused water damage around seven windows
and a wall beneath adjoining roof sections.

The Wengers filed a complaint against defendant Channel
Road Construction, alleging that it failed to properly install
window sills and failed to install metal flashing around
the windows, causing gradual water damage to their home.
Plaintiff provided insurance to defendant Channel Road
Construction Company beginning December 31, 2007, until
at least December 31, 2011. Plaintiff asserted that Citizens
Insurance provided insurance to Channel Road Construction
through December 31, 2005, and that Frankenmuth Mutual
provided insurance to defendant Channel Road Construction
from December 31, 2005, to December 31, 2007. Plaintiff
filed a complaint for declaratory judgment. A provision of the
policy stated that plaintiff insured property damage caused by
an “occurrence,” which as “an accident, including continuous
or repeated exposure to substantially the same general
harmful conditions.” The policy excluded from coverage
property damage to property “that must be restored, repaired
or replaced because ‘your work’ was incorrectly performed
on it.” The policy also excluded property damage arising out
of a “defect, deficiency, inadequacy, or dangerous condition
in ‘your product’ or ‘your work.’ “ Plaintiff requested the
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trial court to find that plaintiff's policy for Channel Road
Construction did not apply because damage to the Wenger's
home was not an accidental “occurrence” as defined by the
policy.

The Wengers moved for summary disposition, arguing
that plaintiff's policy covered Channel Road Construction's
liability for damages because the damage was caused by water
intrusion occurrences and no exclusions applied. Channel
Road Construction concurred with the motion. Frankenmuth
Mutual moved for summary disposition, arguing that the
Wengers took possession of their home prior to the coverage
period under its insurance policy, and that the damage was
not a result of an “occurrence.” Citizens Insurance moved for
summary disposition, concurring with the argument made by
plaintiff and Frankenmuth Mutual. At a hearing on motions
for summary disposition, the insurance companies agreed
that no insurance covered Channel Road Construction in
its lawsuit with the Wengers. The Wengers argued that the
property damage was covered by insurance because of the
accidental “occurrence” of water damaging the property from
2005 to 2011 through the defective window finishes. They
argued that the policies of plaintiff and Frankenmuth Mutual
were in place until the damage was discovered.

*2  The trial court found the damage was caused by the
work product of Channel Road Construction, and was not
caused by an accident. The trial court found that plaintiff,
Frankenmuth Mutual, and Citizens Insurance “had no duty
to indemnify or defend Channel Road Construction” for
claims arising from the construction of the Wenger home.
The trial court also denied defendant Frankenmuth Mutual's
motion for attorney fees. The Wengers and Channel Road
Insurance argue on appeal that the trial court erred in granting
summary disposition because the defective workmanship
causing property damage was an “accident” and “occurrence”
according to the policy language because the damage was to
the “property of others.” A trial court's determination of a
motion for summary disposition is reviewed de novo. Ormsby
v. Capital Welding, Inc., 471 Mich. 45, 52; 684 NW2d 320
(2004).

When reviewing a motion brought under MCR 2.116(C)
(10), a court considers the affidavits, depositions, pleadings,
admissions, and other evidence submitted by the parties in
the light most favorable to the non-moving party. Rose v.
Nat'l. Auction Group, Inc., 466 Mich. 453, 461; 646 NW2d
455 (2002). Summary disposition is appropriate if there is

no genuine issue regarding any material fact and the moving
party is entitled to judgment as a matter of law. Id.

An insurance policy is a contract between the insurer and the
insured, and a court must determine and enforce the meaning
of the policy language. Radenbaugh v. Farm Bureau Gen.
Ins. Co. of Mich., 240 Mich.App 134, 138–139; 610 NW2d
272 (2000). An insured must prove insurance coverage, while
the insurer must prove exclusions to coverage. Heniser v.
Frankenmuth Mut. Ins., 449 Mich. 155, 161 n. 6; 534 NW2d
502 (1995). The first step in interpretation of an insurance
policy is a determination of coverage according to the general
insurance agreement. Auto–Owners Ins. Co. v. Harrington,
455 Mich. 377, 382; 565 NW2d 839 (1997).

Here, plaintiff's policy for Channel Road Construction
provided, in relevant part as follows: “We will pay those sums
that the insured becomes legally obligated to pay as damages
because of ‘bodily injury’ or ‘property damage’ to which this
insurance applies. We will have the right and duty to defend
the insured against any ‘suit’ seeking those damages.” An
“occurrence,” necessary to trigger insurance coverage, was
defined in the policy as “an accident, including continuous or
repeated exposure to substantially the same general harmful

conditions.” 2  This Court has analyzed similar provisions
and defined an accident as “an undesigned contingency, a
casualty, a happening by chance, something out of the usual
course of things, unusual, fortuitous, not anticipated, and
not naturally to be expected.” Frankenmuth Mut. Ins. Co.
v. Masters, 460 Mich. 105, 114; 595 NW2d 832 (1999)
(citations omitted)

2 Channel Road Construction's policy with Frankenmuth
Mutual contained an identical provision.

“[T]he purpose and intent of [a general liability] insurance
policy is to protect the insured from liability for essentially
accidental injury to the person or property of another rather
than coverage for disputes between parties to a contractual
undertaking.” Lopez & Medina Corp. v. Marsh USA, Inc., 667
F3d 58, 67–68 (CA 1, 2012) (citation omitted). In determining
whether an insured's intentional act can be classified as an
“accident,” a court can consider “whether the consequences
of the insured's intentional act either were intended by the
insured or reasonably should have been expected.” Masters,
460 Mich. at 115–116. It is not an accident where the insured's
intentional acts are intended to cause, or create a direct risk
of property damage. Id.
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*3  The undisputed evidence established that Channel Road
Construction's failure to install metal flashing above windows
and failure to angle the window sills away from the windows
allowed water to accumulate behind the exterior finish of
the home, causing water damage around seven windows
and a wall beneath adjoining roof sections. The home was
built in 2005 and the water damage was discovered in 2011.
Damage from defective workmanship is an “occurrence” that
triggers an insurance policy's coverage “only if the damage
in question extended beyond the insured's work product .”
Liparoto Constr., Inc. v. Gen Shale Brick, Inc., 284 Mich.App
25, 38; 772 NW2d 801 (2009), citing Radenbaughm, 240
Mich.App at 144. When an insured's defective workmanship
results in damage to the property of others, an “accident”
occurred according to a standard liability policy; but, when an
insured's defective workmanship results in damage confined
to the insured's own work product, the insured is the injured
party and the damage was not an “accident.” Radenbaugh,
240 Mich.App at 146–147 (citation omitted).

Here, the damage was confined to Channel Road
Construction's work product and, therefore, not an “accident”
or “occurrence” within the meaning of the liability policy.
Channel Road Construction's contract was to construct the
home. The property damage at issue was not to the individual
materials supplied by the Wengers, but to areas of the
constructed home.

Thus, there was no “occurrence” causing property damage to
trigger plaintiff's policy coverage of defendant Channel Road
Construction's liability. Hawkeye Security Ins. Co. v. Vector
Constr. Co., 185 Mich.App 369, 378; 460 NW2d 329 (1990).

Affirmed.

All Citations

Not Reported in N.W.2d, 2014 WL 5364024

End of Document © 2020 Thomson Reuters. No claim to original U.S. Government Works.
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Before: SAWYER, P.J., and DONOFRIO and BORRELLO,
JJ.

Opinion

PER CURIAM.

*1  This insurance coverage dispute arises from the
underlying complaint of intervenors Steven and Jennafer
Prain against defendants Lyle Kelley and North Arrow Log
Homes, Inc. (“North Arrow”). In the underlying complaint,
the Prains sued Kelley and North Arrow for damages
associated with alleged deficiencies in a log home that

Kelley and North Arrow constructed. 1  Plaintiff, the insurer
for Kelley and North Arrow, filed the instant action for
declaratory relief, seeking a determination that it had no
duty to defend or indemnify Kelley and North Arrow in
the underlying action. The trial court granted summary
disposition in favor of the Prains, and we affirm in part,
reverse in part, and remand.

1 Kelley was the president of North Arrow.

The Prains contracted with North Arrow to construct a log
cabin home on property they owned in northern Michigan.
North Arrow was only responsible for the exterior log shell

of the home. The Prains also engaged Sweetwater Homes,
a general contractor, and utilized Render Construction for
work on the interior of the home. North Arrow was not a
subcontractor of Sweetwater Homes.

After the home was completed in December 2006, the Prains
noticed structural problems with the home, and although
North Arrow apparently attempted to remedy some problems,
the problems persisted. The problems included dislodged
logs and roof problems such that water and exterior weather
elements were able to enter the home, causing damage to
the interior of the structure. The Prains filed a nine-count
complaint against North Arrow and Kelley (the underlying
complaint), alleging the following: I—Breach of Contract,
II—Promissory Estoppel, III—Bad Faith and Breach of
Covenant of Good Faith and Fair Dealing, IV—Breach
of Warranty, V—Negligent Construction, VI—Violation of
Residential Builders Act, VII—Professional Malpractice,
VIII—Defective and Unsafe Condition of Improvement to
Real Property, and IX—Fraud/Misrepresentation/Negligent
Misrepresentation/Equitable Estoppel.

Plaintiff filed the instant action for declaratory relief, arguing
that there was no “occurrence” under the terms of the policy
and that it therefore had no duty to defend or indemnify.
Plaintiff then moved for summary disposition. Plaintiff first
argued that the alleged defects in the construction did not
constitute an “accident” or “occurrence” under the policy,
thereby precluding coverage. Plaintiff also argued that policy
exclusions “j” and “m” precluded coverage. Finally, plaintiff
argued that it was entitled to summary disposition because
the underlying complaint alleged “intentional” conduct and
exclusion “a” of the policy excluded coverage for expected
or intended consequences. In response, the Prains submitted
affidavits to the trial court attesting that North Arrow's
allegedly negligent construction caused damage to property
other than property North Arrow was responsible for,
i.e., drywall, carpeting, painting, and other interior work
completed by Sweetwater Homes and Render Construction,
thereby qualifying as an occurrence or accident.

*2  The trial court first ruled that because “the structural
deficiencies caused by North Arrow has led to significant
damage to the work product of others,” there was an
“occurrence” under the policy. The trial court also determined
that exclusions “j” and “m” did not apply, but it did not
specifically address exclusion “a.” As a result, the trial court
granted summary disposition in favor of the Prains.
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I. STANDARDS OF REVIEW

Even though the trial court cited both MCR 2.116(C)(8)
and (10) in its opinion granting summary disposition in
favor of the Prains, it is evident that the court relied on
materials outside of the pleadings. Consequently, we review
its decision as though it had been made under MCR 2.116(C)
(10). Haynes v. Village of Beulah, 308 Mich.App 465, –––;
–––– NW2d –––– (2014), slip op, p 2. A court's ruling on
a motion for summary disposition under MCR 2.116(C)(10)
is reviewed de novo. Bailey v. Schaaf, 494 Mich. 595, 603;
835 NW2d 413 (2013); Dunn v. Bennett, 303 Mich.App
767, 770; 846 NW2d 75 (2014). Because such a motion
“tests the factual sufficiency of the complaint,” this Court
considers “affidavits, pleadings, depositions, admissions, and
other evidence submitted by the parties, MCR 2.116(G)(5),
in the light most favorable to the party opposing the motion.”
Maiden v. Rozwood, 461 Mich. 109, 120; 597 NW2d 817
(1999). The motion is properly granted if the evidence fails
to establish a genuine issue regarding any material fact and
the moving party is entitled to judgment as a matter of law.
Michalski v. Bar–Levav, 463 Mich. 723, 730; 625 NW2d 754
(2001).

Additionally, the construction and interpretation of an
insurance contract is a question of law that we review de novo.
Henderson v. State Farm Fire & Cas Co, 460 Mich. 348,
353; 596 NW2d 190 (1999). Interpretation of insurance policy
terms follows Michigan's established principles of contract
construction. Id.

First, an insurance contract must be
enforced in accordance with its terms.
A court must not hold an insurance
company liable for a risk that it did
not assume. Second, a court should
not create ambiguity in an insurance
policy where the terms of the contract
are clear and precise. Thus, the terms
of a contract must be enforced as
written where there is no ambiguity.
[Id. at 354 (citations omitted).]

II. DUTY TO INDEMNIFY

The insurance policy at issue provides that plaintiff will
only pay North Arrow “those sums that the insured becomes
legally obligated to pay as damages because of ‘bodily injury’
or ‘property damage’ to which this insurance applies.” The
policy then states that it only applies to “bodily injury”
and “property damage” if “[t]he ‘bodily injury’ or ‘property
damage’ is caused by an ‘occurrence’ that takes place in the
coverage territory.” Under the definition section, the policy
defines “occurrence” as “an accident, including continuous or
repeated exposure to substantially the same general harmful
conditions.”

A. DID AN “OCCURRENCE”
OR “ACCIDENT” HAPPEN?

*3  Plaintiff first argues that an “occurrence,” as defined
by its policy, was not alleged in the underlying complaint.
Plaintiff acknowledges that this Court has determined that
an “accident” or “occurrence” arises “when an insured's
defective workmanship results in damage to the property
of others. ” Radenbaugh v. Farm Bureau General Ins Co
of Mich, 240 Mich.App 134, 147; 610 NW2d 272 (2000),
quoting Calvert Ins Co v. Herbert Roofing & Insulation Co,
807 F Supp 435, 438 (ED Mich, 1992) (quotation marks

omitted; emphasis added). 2  Plaintiff's sole argument on
appeal on this matter is that there is no accident or occurrence
because the Prains alleged in their underlying complaint that
the only damage that happened was to the home structure
that North Arrow constructed. In other words, because “the
property of others” was not alleged to have been damaged,
it was clear that there was no accident or occurrence, and
plaintiff had no duty to indemnify or defend. However, in
focusing solely on the underlying complaint, plaintiff ignores
the documentary evidence that was submitted on the motion
for summary disposition. In their response to plaintiff's
motion for summary disposition, the Prains presented several
affidavits attesting that North Arrow's construction allowed
water and weather elements to enter the home, which caused
substantial damage to the work done by other contractors.
There was no contractual relationship between these other
firms and North Arrow. Further, the damaged work was
separate and distinct from the exterior log shell for which
North Arrow was responsible. This damage included interior
walls, drywall, and electrical work. As a result, the Prains
carried their burden of responding to plaintiff's arguments
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with affidavits outlining the underlying facts. See Quinto v.
Cross & Peters Co, 451 Mich. 358, 362; 547 NW2d 314
(1996). Plaintiff did not rebut any of these allegations with
affidavits or documentary evidence of its own. Therefore,
there is no question of fact that the work product of others was
damaged, which means that an “occurrence” under the policy

happened. 3

2 Notably, the Court in Radenbaugh was dealing with an
insurance policy that had the exact same definition of
“occurrence” as we have in the instant case. Radenbaugh,
240 Mich.App at 140.

3 By focusing only on the allegations in the underlying
complaint, plaintiff is taking the court's decision under
MCR 2.116(C)(10) and analyzing it under MCR
2.116(C)(8), which tests the legal sufficiency of a
complaint, where only the pleadings themselves are
considered (the underlying complaint was attached to the
instant complaint). Gillie v. Genesee Co Treasurer, 277
Mich.App 333, 344; 745 NW2d 137 (2007).
We also note that even if the complaint in its original
form warranted that summary disposition be granted
under MCR 2.116(C)(8) in favor of plaintiff, the Prains
have since amended their underlying complaint at
the trial court to clarify that North Arrow was only
responsible for the exterior shell of the home and that
the alleged damage occurred to other areas of the home.
See MCR 2.116(I)(5) (stating that if summary disposition
is to be granted under MCR 2.116(C)(8), (9), or (10),
then “the trial court shall give the parties an opportunity
to amend their pleadings”). Thus, any error has been
rendered moot because the complaint now specifically
alleges damage to property of which North Arrow was
not responsible.

B. DO ANY POLICY EXCLUSIONS
PRECLUDE COVERAGE?

Plaintiff next argues that it is not obligated under the policy
because any alleged liability is excluded by two provisions in
the policy.

i. Exclusion A

Plaintiff first relies on exclusion “a,” which provides that
the coverage does not apply to “ ‘Bodily injury’ or
‘property damage’ expected or intended from the standpoint
of the insured.” Plaintiff claims that the Prains' underlying

complaint makes several allegations of intentional conduct,
which would fall under this exclusion. Specifically, plaintiff
relies on the following allegations in the original underlying
complaint:

• Kelley intentionally abused North Arrow's corporate form
to commit fraud and other wrongs, thereby becoming
individually liable by piercing the corporate veil.

• Kelley and North Arrow intentionally and willfully
breached the contract.

*4  • Count IX's cause of action for fraud and
misrepresentation.

We conclude that plaintiff is reading the scope of exclusion
“a” too broadly. The exclusion only applies to property
damage that was “expected or intended from the standpoint of
the insured.” None of the allegations listed above necessarily
relate to Kelley's or North Arrow's expectation or intent to
damage property.

First, Kelley's alleged abuse of the corporate form has no
bearing on whether he or North Arrow intended to cause the
damage at issue here. Piercing the corporate form focuses on
whether individuals ignored the corporate form and instead
used the corporate form as a mere instrumentality or alter ego
for themselves. See Florence Cement Co v. Vettraino, 292
Mich.App 461, 469; 807 NW2d 917 (2011).

Next, the Prains' allegation that Kelley and North Arrow
intentionally and willfully breached the contract is not enough
to show that Kelley and North Arrow actually intended to
cause or expected the resulting damage. In fact, from looking
at the complaint as a whole, it is not clear what actions
supposedly constitute this intentional and willful behavior.
Thus, the supposed intentional and willful behavior may only
relate to the scope of its own work and have nothing to do

with an intentional desire to cause damage to others. 4

4 For example, a contractor could contract with a
homeowner to use certain materials, but the contractor
may intentionally breach the contract in using different
materials, all with the intent and expectation to still
provide a quality product.

Last, plaintiff's reliance on Count IX is misplaced. Count IX,
in addition to listing fraud and misrepresentation, also listed
negligent misrepresentation. Thus, categorizing this count as
being based solely on intentional conduct is not accurate.
Therefore, plaintiff being absolved of liability from the entire
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complaint or even this count, as plaintiff seems to suggest,
would not be warranted.

ii. Exclusion J

Plaintiff also argues that exclusion “j,” covering damage to
property, precludes liability. In relevant part, that exclusion
states that the insurance does not apply to property damage to

(6) That particular part of real property on which any
insured or any contractors or subcontractors working
directly or indirectly on your behalf are performing
operations, if the “property damage” arises out of those
operations; or

(7) That particular part of any property that must be
restored, repaired or replaced because “your work” was
incorrectly performed on it.

Plaintiff's argument merely is a repetition of its earlier
argument related to its contention that the Prains alleged
that nothing other than the exterior shell of the home was
damaged. However, for the same reasons provided earlier, this
argument is without merit. The Prains responded to plaintiff's
motion for summary disposition by providing evidence that
there was damage to the interior of the home and not simply
to the log shell constructed by North Arrow. As plaintiff
acknowledged in its brief on appeal, the instant exclusion
pertains only to North Arrow's operation and scope of work
and damages (repair, restoration, or replacement) to its own
work. At oral argument, plaintiff took a different position,
however, arguing that the “it” in subsection (7)'s phrase
“performed on it,” referred only to “any property,” which
plaintiff claims means that as long as North Arrow worked
on “any property,” any resulting damage—regardless of
what property ultimately was damaged—was excluded from
coverage. This argument is untenable. The clear reading of
this subsection reveals that “it” refers to the entire preceding
noun phrase, “[t]hat particular part of any property that
must be restored, repaired or replaced.” Consequently, the
exclusion pertains to “[t]hat particular part of any property
that must be restored, repaired or replaced because ‘your
work’ was incorrectly performed on that particular part of any
property that must be restored, repaired or replaced.” Put in
more simple terms, the exclusion only applies to property that
North Arrow worked on that required restoration, repair, or
replacement as a result of its work, and plaintiff has failed to
show how there was any error.

C. CLARIFICATION OF
PLAINTIFF'S DUTY TO INDEMNIFY

*5  Even though we understand why the court granted
summary disposition in favor of the Prains, we must reverse
in part because the order should have clarified that plaintiff
would not have to indemnify North Arrow for damages
to North Arrow's own work product, which only includes
the exterior structure of the home. See Radenbaugh, 240
Mich.App at 147. Further, the order should have specified that
plaintiff also would not be liable to indemnify North Arrow
for any damage that was intentionally caused by North Arrow,
as this type of damage is specifically excluded under the terms
of the policy. As a result, plaintiff has a duty to indemnify
North Arrow, but it ultimately is subject to the jury's findings
of fact in the underlying proceeding, the findings of fact in
this declaratory proceeding, or the findings of fact made in

a consolidated proceeding. 5  On remand, the trial court is to
amend its order accordingly.

5 However, as discussed later in footnote 6, our opinion
is not to be construed as ruling that all of the Prains'
underlying claims would survive any challenge under
summary disposition and make it to a jury.

III. DUTY TO DEFEND

With regard to an insurer's duty to defend, Michigan has
developed several principles of insurance law that apply in
this case. First, where “allegations of the underlying suit
arguably fall within the coverage of the policy, the insurer
has a duty to defend its insured.” Id. at 137 (quotation marks
and citation omitted). “The duty to defend cannot be limited
by the precise language of the pleadings. The insurer has the
duty to look behind the third-party's allegations to analyze
whether coverage is possible.” Id. at 137–138. Furthermore,
“an insurer has a duty to defend, despite theories of liability
asserted against an insured which are not covered under the
policy, if there are any theories of recovery that fall within the
policy.” Dochod v. Central Mut Ins Co, 81 Mich.App 63, 67;
264 NW2d 122 (1978) (emphasis added).

Given the above case law, it is clear that because some of
the Prains' allegations in their underlying complaint clearly
contemplate covered occurrences, plaintiff has a duty to
defend on the entire action. As just one example, the Prains'
Count V alleges negligent construction, which if proven
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would appear to qualify as an “occurrence” that is covered

under the policy. 6  Thus, summary disposition on this aspect
was properly granted in favor of the Prains.

6 We note that our opinion today is not to be interpreted
as deciding on the ultimate validity of any of the Prains'
claims in the underlying suit. Consistent with how the
parties and the trial court treated the issues, our review
in the instant case is a much more general analysis. As
such, the trial court in the underlying proceeding shall
not be constrained by our opinion in determining the
gravamen of the (amended) underlying complaint, see

Adams v. Adams (On Reconsideration), 276 Mich.App
704, 710–711; 742 NW2d 399 (2007), or in determining
whether any of those claims would survive any motion
for summary disposition if any are brought.

Affirmed in part, reversed in part, and remanded for further
proceedings consistent with this opinion. We do not retain
jurisdiction. No costs, as neither party prevailed in full. MCR
7.219.

All Citations

Not Reported in N.W.2d, 2015 WL 4465048

End of Document © 2020 Thomson Reuters. No claim to original U.S. Government Works.
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Before: JANSEN, P.J., and SERVITTO and M.J. KELLY, JJ.

Opinion

PER CURIAM.

*1  In Docket No. 325082, defendant Nova Consultants,
Inc. (Nova) appeals as of right an opinion and order
granting summary disposition to plaintiff, Employers Mutual
Casualty Company (EMC), in this declaratory judgment
action concerning insurance coverage for an underlying
dispute over the defective installation of solar energy
equipment. EMC has filed a cross-appeal in Docket No.
325082 asserting alternative grounds for affirming the grant
of summary disposition in its favor. In Docket No. 326553,

EMC appeals as of right an order denying EMC's motion for
sanctions for Nova's alleged failure to admit certain matters.
The appeals were consolidated. Employers Mut Cas Co v. Mid
Mich. Solar, LLC, unpublished order of the Court of Appeals,
entered April 1, 2015 (Docket Nos. 325082, 326553). In
Docket No. 325082, we affirm the order granting summary
disposition to EMC. In Docket No. 326553, we vacate the
order denying EMC's motion for sanctions and remand for
further proceedings.

I. DOCKET NO. 325082

Nova argues that the trial court erred when it granted summary
disposition in favor of EMC. We disagree.

“This Court reviews de novo a trial court's decision on a
motion for summary disposition.” Hackel v. Macomb Co
Comm, 298 Mich.App 311, 315; 826 NW2d 753 (2012).
“In reviewing a motion under MCR 2.116(C)(10), this Court
considers the pleadings, admissions, affidavits, and other
relevant documentary evidence of record in the light most
favorable to the nonmoving party to determine whether any
genuine issue of material fact exists to warrant a trial.”
Walsh v. Taylor, 263 Mich.App 618, 621; 689 NW2d 506
(2004). “Summary disposition is appropriate if there is no
genuine issue regarding any material fact and the moving
party is entitled to judgment as a matter of law.” Latham
v. Barton Malow Co, 480 Mich. 105, 111; 746 NW2d 868
(2008). “A genuine issue of material fact exists when the
record, giving the benefit of reasonable doubt to the opposing
party, leaves open an issue upon which reasonable minds
might differ .” West v. Gen Motors Corp, 469 Mich. 177,
183; 665 NW2d 468 (2003). “[T]he proper construction and
application of an insurance policy presents a question of law
that is reviewed de novo.” Pioneer State Mut Ins Co v. Dells,
301 Mich.App 368, 376–377; 836 NW2d 257 (2013). “An
insurance policy is subject to the same contract interpretation
principles applicable to any other species of contract.” Id. at
377. “In ascertaining the meaning of a contract, we give the
words used in the contract their plain and ordinary meaning
that would be apparent to a reader of the instrument.” Rory
v. Continental Ins Co, 473 Mich. 457, 464; 703 NW2d 23
(2005).

The general liability insurance policy issued by EMC
provides coverage for sums that EMC's insured, Mid–
Michigan Solar, LLC (MMS), becomes legally obligated to
pay as damages because of “bodily injury” or “property
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damage” caused by an “occurrence.” The policy defines
an “occurrence” as “an accident, including continuous or
repeated exposure to substantially the same general harmful
conditions.” “Property damage” is defined in the policy as
“[p]hysical injury to tangible property, including all resulting
loss of use of that property,” or “[l]oss of use of tangible
property that is not physically injured.” The policy does not
define the term “accident.”

*2  This Court has addressed the circumstances under
which an insured's defective workmanship may constitute an
“occurrence” that is covered by a general liability insurance
policy. In Hawkeye–Security Ins Co v. Vector Constr Co, 185
Mich.App 369, 371; 460 NW2d 329 (1990), the defendant,
Vector Construction Company (Vector), was contracted to
perform concrete work at a wastewater treatment plant. Vector
contracted with Boichot Concrete Company (Boichot) to
provide the concrete meeting certain project specifications.
Id. Boichot delivered the concrete to Vector, and Vector used
the concrete to construct the roof of a building at the plant.
Id. After the concrete was poured, testing revealed that the
concrete failed to satisfy the project specifications. Id. After
the owner of the plant demanded corrective measures, Vector
removed and repoured 13,000 yards of concrete. Id. at 371–
372. Vector then sued Boichot for breach of contract, breach
of warranties, and negligence, and the general contractor
for the project, Barton–Malow Company (Barton–Malow),
sued Vector for breach of contract and sued Boichot for
negligence, breach of warranties, and breach of contract. Id. at
372. Vector's insurer, Hawkeye–Security Insurance Company
(Hawkeye), denied coverage and filed a declaratory judgment
action on the coverage issue. Id. Like the policy at issue
in this case, the policy in Hawkeye provided coverage for
sums that Vector became “legally obligated to pay as damages
arising from “bodily injury” or “property damage” caused by
an “occurrence.' “ Id. at 373.

The policy in Hawkeye defined “occurrence” in somewhat
more detail but in generally the same manner as the policy
here. Hawkeye, 185 Mich.App at 373. Although the policy
in Hawkeye, like the policy here, did not define the term
“accident,” this Court noted that our caselaw has defined
that term as used in an insurance policy's definition of
“occurrence” in the following manner:

An accident, within the meaning of
policies of accident insurance, may
be anything that begins to be, that

happens, or that is a result which
is not anticipated and is unforeseen
and unexpected by the person injured
or affected thereby—that is, takes
place without the insured's foresight
or expectation and without design
or intentional causation on his part.
In other words, an accident is an
undesigned contingency, a casualty,
a happening by chance, something
out of the usual course of things,
unusual, fortuitous, not anticipated,
and not naturally to be expected. [Id.
at 374 (quotation marks and citations
omitted).]

This Court in Hawkeye observed that it was an issue of
first impression in Michigan whether an insured's allegedly
defective workmanship constituted an accident and an
occurrence within the meaning of a commercial general
liability insurance contract. Hawkeye, 185 Mich.App at 374.
This Court rejected Vector's reliance on Bundy Tubing Co
v. Royal Indemnity Co, 298 F.2d 151 (CA 6, 1962). See
Hawkeye, 185 Mich.App at 375–377. In Bundy, the insured,
Bundy Tubing Company (Bundy), manufactured tubing that
building contractors and plumbers installed in concrete floors
for use in radiant heating systems. Bundy, 298 F.2d at 151.
“Some of the tubing manufactured by Bundy contained
defects that caused the tubing to fail and leak. Several parties
then sued Bundy to recover damages to property sustained by
reason of the defective tubing.” Hawkeye, 185 Mich.App at
375, citing Bundy, 298 F.2d at 151–152. The federal appellate
court in Bundy held that the failure of the tubing in the
heating system was unforeseen, unexpected, and unintended,
such that the resulting property damage was caused by
an accident. Bundy, 298 F.2d at 153. Bundy's insurer was
therefore required to indemnify Bundy for the damage to
the property, including the cost of removing defective tubing
and installing new tubing. Id. at 154. In Hawkeye, this Court
explained that the holding in Bundy was inapplicable:

*3  We find Vector's reliance on
Bundy misplaced. Bundy stands for
nothing more than the proposition
that an insurer must defend and may
become obligated to indemnify an
insured under a general liability policy
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of insurance that covers losses caused
by “accidents” where the insured's
faulty work product damages the
property of others. In the instant case
Vector seeks what amounts to recovery
for damages done to its own work
product, and not damage done to the
property of someone other than the
insured. [Hawkeye, 185 Mich.App at
377.]

This Court therefore held “that the defective workmanship of
Vector, standing alone, was not the result of an occurrence
within the meaning of the insurance contract. Summary
disposition was properly granted on this issue.” Id. at 378.

In Radenbaugh v. Farm Bureau Gen Ins Co of Mich,
240 Mich.App 134, 136; 610 NW2d 272 (2000), the
insureds (referred to collectively as Radenbaugh) sold a
mobile home to the Tornows (referred to collectively as
Tornow) and provided erroneous schematics and instructions
to contractors hired by Tornow for the construction of the
home's basement foundation, resulting in damage to the
home and its basement. Radenbaugh's liability insurer, Farm
Bureau General Insurance Company of Michigan (Farm
Bureau), refused to defend or indemnify Radenbaugh in an
underlying lawsuit filed by Tornow against Radenbaugh. Id.
The insurance policy in Radenbaugh defined an “occurrence”
in the same way as the policy at issue here. Id. at 140.
This Court rejected Farm Bureau's reliance on Hawkeye and
concluded “that the underlying complaint alleged damages
broader than mere diminution in value of the insured's
product caused by alleged defective workmanship, breach
of contract, or breach of warranty.” Id. at 141. Radenbaugh
did not merely sell the mobile home but also “provided
instructions and schematics to contractors hired by Tornow
for the construction of the basement and for the erection of the
mobile home on its basement.” Id. The setting of the mobile
home on its foundation in accordance with Radenbaugh's
instructions was allegedly so defective that the housing
inspector refused to issue a certificate of occupancy. Id.

This Court in Radenbaugh further reasoned as follows:

Consistent with Bundy and contrary to the facts in
[Hawkeye ], the underlying action alleged more than
damage to the insured's own product. In particular, it
was alleged that because of [Radenbaugh's] defective

instructions to the basement contractor, Leelanau Redi–
Mix, the basement of the mobile home was improperly
constructed and the mobile home was incorrectly erected.
As a result of [Radenbaugh's] faulty instructions, the
basement was rendered unusable because “water is seeping
into and condensing on basement walls, constituting a
threat of rot, causing mildew and mold and other health
hazards.” [Id. at 144145.]

This Court in Radenbaugh also quoted with approval the
following language from Calvert Ins Co v. Herbert Roofing
& Insulation Co, 807 F Supp 435, 438 (ED Mich, 1992):

*4  “The holdings in Bundy and [Hawkeye ] can be
reconciled by focusing on the property damage at issue
in each case. In [Hawkeye ], the insured's defective
workmanship resulted only in damage to the insured's work
product. In Bundy, the insured's defective workmanship
resulted in damage to the property of others. Taken
together, these cases stand for the proposition that when
an insured's defective workmanship results in damage
to the property of others, an ‘accident’ exists within
the meaning of the standard comprehensive liability
policy. This construction is supported by the definition of
‘accident’ adopted by the Michigan Supreme Court:

‘... In other words, an accident is an undesigned
contingency, a casualty, a happening by chance, something
out of the usual course of things, unusual, fortuitous, not
anticipated, and not naturally to be expected.’

Guerdon Industries, Inc v. Fidelity & Casualty Co, 371
Mich. 12, 18–19; 123 N.W.2d 143 (1963), quoted in
[Hawkeye], supra at 374.

... Thus the property owners in Bundy whose homes or
offices were damaged by water leaking from the insured's
defective tubing were damaged by accident. However,
when the damage arising out of the insured's defective
workmanship is confined to the insured's own work
product, the insured is the injured party, and the damage
cannot be viewed as accidental within the meaning of the
standard liability policy.” [Radenbaugh, 240 Mich.App at
147, quoting Calvert, 807 F Supp at 438.]

In Liparoto Constr, Inc v. Gen Shale Brick, Inc, 284 Mich.App
25, 28; 772 NW2d 801 (2009), the plaintiff, a general
contractor, was “contracted to build a house for Dorothy
and Clayton Ainscough.” The defendant, General Shale
Brick, Inc., manufactured the bricks that the plaintiff used
to build the house. Id. After the brickwork was completed,
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the bricks became discolored, and the Ainscoughs filed an
administrative complaint against the plaintiff. Id. The plaintiff
contacted its liability insurer, State Auto, which denied the
plaintiff's claim for coverage. Id. The plaintiff sued State
Auto for breach of contract. Id . at 29. State Auto sought
summary disposition on numerous grounds, including that the
discoloration of the bricks did not constitute an “occurrence”
within the meaning of the policy. Id . The trial court granted
summary disposition to State Auto on the ground that the
insurance policy was not a bond to secure proper performance
of the plaintiff's work. Id. The plaintiff filed an appeal. Id.
The insurance policy in Liparoto defined an “occurrence” in
the same manner as the policy at issue here. Id . at 35. After
discussing the analyses in Bundy, Hawkeye, and Radenbaugh,
this Court in Liparoto reasoned as follows:

In this case, “occurrence” is defined
in the same manner as it was defined
in Radenbaugh. The definition of
“occurrence” in Hawkeye [ ] is
more detailed, but is not significantly
different in substance. This Court
in Radenbaugh held that damage
resulting from negligence or breach
of warranty would constitute an
occurrence triggering the policy's
liability coverage only if the damage
in question extended beyond the
insured's work product. Here plaintiff
did not allege, and presented no
evidence, that there was damage
beyond its own work product.
Accordingly, the trial court did not
err by concluding that plaintiff failed
to establish an occurrence within the
meaning of the policy. [Id. at 38–39.]

*5  In this case, the property damage is confined to the
work product of the insured, MMS. Nova contracted with
MMS to install two solar photovoltaic systems. Nova alleged
that MMS failed to follow detailed plans and specifications
for installing the systems. MMS allegedly failed to properly
install the support posts or piles and the fill material, causing
the solar panel arrays to shift or move from their intended
installation locations or orientations, resulting in stress and
strain on parts of the system. MMS also purportedly failed to
properly install electrical components so that they could pass

required inspections. This improper installation endangered
the integrity of the system. Nova made efforts to correct the
shifting or movement of the system before it failed. Nova
claimed that it would incur expenses to repair the electrical
components so that they will pass required inspections and
that further repairs may be required later. Nova asserted
that MMS was negligent in various respects, including:
failing to install the photovoltaic systems in a workmanlike
manner; failing to install the support posts or piles in such
a manner that they would support the photovoltaic systems
and not cause shifting or movement that would damage
other portions of the system; failing to properly utilize and
compile fill material to support the system; and failing to
install the electrical components so that they would pass
inspections. Nova claimed that as a proximate result of
MMS's negligence, Nova sustained damages that include
costs to correct the shifting or movement produced by MMS's
improper installation, future repair costs, and expenses in
remedying the electrical system. It is clear that the damage
is confined to the work product itself, i.e., the solar energy
system that MMS was contracted to install. There is no
allegation or evidence of damage beyond MMS's own work
product. Therefore, the alleged property damage did not result
from an “occurrence” within the meaning of the insurance
policy. See Liparoto, 284 Mich.App at 3839; Radenbaugh,
240 Mich.App at 147.

Because there was no “occurrence” as required to trigger
insurance coverage, EMC was not required to indemnify
MMS. Further, there was no violation of EMC's duty to
defend MMS.

The duty to defend is related to the
duty to indemnify in that it arises
only with respect to insurance afforded
by the policy. If the policy does not
apply, there is no duty to defend.
However, the scope of the two duties
is not identical; the duty to defend is
broader than the duty to indemnify.
If the allegations of a third party
against the policyholder even arguably
come within the policy coverage, the
insurer must provide a defense. This
is true even where the claim may
be groundless or frivolous. [American
Bumper & Mfg Co v. Hartford Fire
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Ins Co, 452 Mich. 440, 450–451; 550
NW2d 475 (1996) (citations omitted).]

An insurer must provide a defense “if there are any theories
of recovery that fall within the policy.” Id. at 451(citations
and quotation marks omitted). The insurer is required to look
beyond the pleadings of the underlying action to determine
whether coverage is possible. Id. at 451–452. As discussed
above, the insurance policy does not apply in this case because
there was no occurrence. The underlying allegations do not
arguably fall within the policy, nor is there any evidence
beyond the pleadings suggesting that coverage is possible.
Given that the policy does not apply, EMC had no duty to
defend MMS.

*6  EMC preserved its right to contest coverage by filing
the present declaratory judgment action before the underlying
consent judgment was entered. See Riverside Ins Co v.
Kolonich, 122 Mich.App 51, 58–59; 329 NW2d 528 (1982)
(where an insurer is doubtful of liability and wishes to retain
its rights, it may file a timely declaratory judgment action to
determine if it has a duty to defend the insured). A reservation
of rights letter is unnecessary if a timely declaratory judgment
action has been filed. See Security Ins Co of Hartford v.

Daniels, 70 Mich.App 100, 116; 245 NW2d 418 (1976). 1  In
light of our resolution of the above issue, we need not address
the alternative grounds for affirmance asserted by EMC on
cross-appeal.

1 Nova identifies no legal basis to conclude that
EMC's initiation of the declaratory judgment action
approximately 4 ½ months after the initiation of
the underlying lawsuit, and before the entry of the
underlying consent judgment, was untimely. See Fire Ins
Exchange v. Fox, 167 Mich.App 710, 714; 423 NW2d
325 (1988) (concluding that where only four months
passed between the initiation of the underlying action and
the date that the insurer sent its reservation of rights letter,
the insurer was not estopped from denying liability).

II. DOCKET NO. 326553

EMC argues that the trial court abused its discretion when it
denied EMC's motion for sanctions on the basis that sanctions
were not relevant and on the basis that this Court reverses the
trial court “every time” the court grants sanctions. We agree.

A trial court's decision whether to award sanctions against
a party for denying a request to admit is reviewed for an
abuse of discretion. See Phinisee v. Rogers, 229 Mich.App
547, 561562; 582 NW2d 852 (1998). “An abuse of discretion
occurs when the decision is outside the range of principled
outcomes.” Hardrick v. Auto Club Ins Ass'n, 294 Mich.App
651, 659–660; 819 NW2d 28 (2011). The interpretation and
application of a court rule presents a question of law that is
reviewed de novo. Id. at 660.

MCR 2.312(A) provides that a party may request that another
party admit the truth of a matter relating “to statements or
opinions of fact or the application of law to fact.” A party
answering a request for admission “must specifically deny
the matter or state in detail the reasons why the answering
party cannot truthfully admit or deny it.” MCR 2.312(B)(2).
If the answering party objects to the request, the reasons for
the objection must be stated. MCR 2 .312(B)(4). The party
who requested the admission may move to determine whether
the answer or objection is sufficient. MCR 2.312(C). MCR
2.313(C) provides for sanctions if the answering party fails to
make an admission:

If a party denies the genuineness of a document, or the truth
of a matter as requested under MCR 2.312, and if the party
requesting the admission later proves the genuineness of
the document or the truth of the matter, the requesting party
may move for an order requiring the other party to pay the
expenses incurred in making that proof, including attorney
fees. The court shall enter the order unless it finds that

(1) the request was held objectionable pursuant to MCR
2.312,

(2)the admission sought was of no substantial importance,

(3)the party failing to admit had reasonable ground to
believe that he or she might prevail on the matter, or

(4)there was other good reason for the failure to admit.

“The purpose of MCR 2.312 has been stated as to limit
areas of controversy and save time, energy, and expense
which otherwise would be spent in proffering proof of
matters properly subject to admission.” Richardson v. Ryder
Truck Rental, Inc, 213 Mich.App 447, 457; 540 NW2d 696
(1995) (quotation marks and citation omitted). The fact that
a matter was ultimately proved at trial does not by itself
establish that the refusal to make the requested admission
was unreasonable. Id. In general, the elements of a claim
are not proper subjects of a request to admit. See id. at

Employers Mut. Cas. Co. v. Mid-Michigan Solar, LLC, 2016 WL 1578999 (Mich. App., April 19, 2016)

307b

R
EC

EIV
ED

 by M
SC

 2/14/2020 12:29:43 PM

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996161140&pubNum=0000595&originatingDoc=Ie0502a30074011e6b86bd602cb8781fa&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996161140&pubNum=0000595&originatingDoc=Ie0502a30074011e6b86bd602cb8781fa&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996161140&pubNum=0000542&originatingDoc=Ie0502a30074011e6b86bd602cb8781fa&refType=RP&fi=co_pp_sp_542_451&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_542_451
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996161140&pubNum=0000542&originatingDoc=Ie0502a30074011e6b86bd602cb8781fa&refType=RP&fi=co_pp_sp_542_451&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_542_451
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1983108829&pubNum=0000595&originatingDoc=Ie0502a30074011e6b86bd602cb8781fa&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1983108829&pubNum=0000595&originatingDoc=Ie0502a30074011e6b86bd602cb8781fa&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1976132283&pubNum=0000595&originatingDoc=Ie0502a30074011e6b86bd602cb8781fa&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1976132283&pubNum=0000595&originatingDoc=Ie0502a30074011e6b86bd602cb8781fa&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1988071120&pubNum=0000595&originatingDoc=Ie0502a30074011e6b86bd602cb8781fa&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1988071120&pubNum=0000595&originatingDoc=Ie0502a30074011e6b86bd602cb8781fa&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1988071120&pubNum=0000595&originatingDoc=Ie0502a30074011e6b86bd602cb8781fa&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1998106904&pubNum=0000543&originatingDoc=Ie0502a30074011e6b86bd602cb8781fa&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1998106904&pubNum=0000543&originatingDoc=Ie0502a30074011e6b86bd602cb8781fa&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1998106904&pubNum=0000595&originatingDoc=Ie0502a30074011e6b86bd602cb8781fa&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2026610750&pubNum=0000595&originatingDoc=Ie0502a30074011e6b86bd602cb8781fa&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2026610750&pubNum=0000595&originatingDoc=Ie0502a30074011e6b86bd602cb8781fa&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2026610750&pubNum=0000543&originatingDoc=Ie0502a30074011e6b86bd602cb8781fa&refType=RP&fi=co_pp_sp_543_660&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_543_660
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1005474&cite=MIRRCPMCR2.312&originatingDoc=Ie0502a30074011e6b86bd602cb8781fa&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1005474&cite=MIRRCPMCR2.312&originatingDoc=Ie0502a30074011e6b86bd602cb8781fa&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1005474&cite=MIRRCPMCR2.312&originatingDoc=Ie0502a30074011e6b86bd602cb8781fa&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1005474&cite=MIRRCPMCR2.313&originatingDoc=Ie0502a30074011e6b86bd602cb8781fa&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1005474&cite=MIRRCPMCR2.313&originatingDoc=Ie0502a30074011e6b86bd602cb8781fa&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1005474&cite=MIRRCPMCR2.312&originatingDoc=Ie0502a30074011e6b86bd602cb8781fa&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1005474&cite=MIRRCPMCR2.312&originatingDoc=Ie0502a30074011e6b86bd602cb8781fa&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1005474&cite=MIRRCPMCR2.312&originatingDoc=Ie0502a30074011e6b86bd602cb8781fa&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1005474&cite=MIRRCPMCR2.312&originatingDoc=Ie0502a30074011e6b86bd602cb8781fa&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995248696&pubNum=0000595&originatingDoc=Ie0502a30074011e6b86bd602cb8781fa&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995248696&pubNum=0000595&originatingDoc=Ie0502a30074011e6b86bd602cb8781fa&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995248696&pubNum=0000595&originatingDoc=Ie0502a30074011e6b86bd602cb8781fa&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995248696&pubNum=0000543&originatingDoc=Ie0502a30074011e6b86bd602cb8781fa&refType=RP&fi=co_pp_sp_543_457&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_543_457


Employers Mut. Cas. Co. v. Mid-Michigan Solar, LLC, Not Reported in N.W.2d (2016)

 © 2020 Thomson Reuters. No claim to original U.S. Government Works. 6

457–458. Here, two of the four requests to admit essentially
sought conclusions regarding the ultimate legal issues in this
declaratory judgment action. In particular, EMC's request
for admission # 21 asked Nova to admit that EMC had no
duty to defend or indemnify MMS, and EMC's request for
admission # 22 asked Nova to admit that EMC was entitled
to a declaration that it had no duty to defend or indemnify
MMS. Nova objected to these requests as calling for a legal
conclusion. We agree that these requests pertained to the
elements or ultimate legal issues in this case and thus were
not proper subjects of requests for admission. See Richardson,
213 Mich.App at 457–458.

*7  The other two requests for admission at issue were more
fact-specific. In its request for admission # 19, EMC asked
Nova to “admit that MMS's failure to follow the detailed
plans and specifications for the installation of the photovoltaic
system caused damage only to the goods, products, or work
that MMS was to install or perform pursuant to the July
6, 2012 contract you had with it.” In its related request for
admission # 20, EMC sought an admission “that MMS's
failure to follow the detailed plans and specifications for the
installation of the photovoltaic systems did not cause damage
to any property at the installation site other than MMS's
goods, products and/or work.” Nova answered both of these
requests as follows:

Nova objects to this request as seeking information which
is neither relevant nor likely to lead to admissible evidence,
in that Plaintiff received numerous requests to defend
Oakland County Case No. 13–135627–NO (“Underlying
Case”), but refused to do so. Therefore, it may not look
behind the Consent Judgment entered in that Underlying
Case because “When an insurer breaches its own policy
of insurance by refusing to fulfill its duty to defend the
insured, the insurer is bound by any reasonable settlement
entered into in good faith between the insured and the
third party.” Alyas v. Gillard, 180 Mich.App 154, 160; 446
NW2d 610 (1989). Without waiving the foregoing, it is
admitted that damage was caused to the system itself. It
is denied as untrue that the damage was limited to the
system, itself, as there were other damages, including, but
not limited to, to Nova's reputation, and to the property,
itself, due to encumbrances or threatened encumbrances on
the property, as well as collapse or waste should the system
fail completely. Discovery is ongoing.

The trial court refused to impose sanctions because it did not
view the sanctions as “relevant” and because, according to
the trial court, this Court reverses the trial court “every time”

the court grants sanctions and, in the trial court's view, this
Court “doesn't want us to enforce our orders, so the request
for sanctions is denied.” The trial court's reference to other
unspecified cases in which it says this Court has reversed an
award of sanctions “every time” has no bearing on whether
the court should have imposed sanctions in this case. Nor is
it proper for the trial court to base its decision whether to
grant the sanctions motion in this case on the trial court's
generalized speculation about whether this Court “wants”
the trial court to enforce its orders. As noted, the trial court
has discretion in deciding whether to impose sanctions for
denying a request to admit. Phinisee, 229 Mich.App at 561–
562. A trial court's failure to exercise its discretion when
properly called on to do so constitutes an abdication and thus
an abuse of discretion. Loutts v. Loutts, 298 Mich.App 21, 24;
826 NW2d 152 (2012). The trial court's comments suggest
that it failed to exercise its discretion. The court said that
it was denying EMC's motion because this Court reverses
the trial court's decision “every time” it awards sanctions
and because this Court supposedly does not want the trial
court to enforce its orders. Therefore, we vacate the trial
court's decision and remand the case to the trial court to
properly exercise its discretion in this case without reference
to whether the trial court has been reversed on sanctions issues
in other unrelated cases.

*8  The trial court also stated that it was denying the
sanctions motion because the court did not “think sanctions
are relevant in this case.” It is not clear what the trial
court meant by this comment. As explained, MCR 2.313(C)
provides that if a party denies the truth of a matter as requested
under MCR 2.312 and the party requesting the admission
later proves the truth of the matter, the court shall award
sanctions upon request unless the court finds that one of
the four exceptions set forth in MCR 2.313(C) is applicable.
The requested admissions here pertained to whether property
other than MMS's own work product was damaged by MMS's
allegedly faulty workmanship. As discussed earlier, the issue
of insurance coverage turned on whether there was damage
to property other than MMS's own work product, and the
trial court ultimately ruled in EMC's favor on this issue
when it granted summary disposition to EMC. As explained
above, we are affirming the trial court's grant of summary
disposition to EMC. Therefore, if the trial court meant to
suggest that the subject of requested admissions # 19 and
# 20 were of no substantial importance, thereby satisfying
the second exception set forth in MCR 2.313(C), such a
conclusion seems, at least without further explanation, to be
difficult to reconcile with the trial court's own ruling in EMC's
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favor on the summary disposition motion. In any event, given
the trial court's failure to properly exercise its discretion as
explained above, the trial court's order denying EMC's motion
for sanctions is vacated and the case is remanded to the trial
court to exercise its discretion in ruling on EMC's sanctions
motion.

In Docket No. 325082, we affirm the order granting summary
disposition to EMC. In Docket No. 326553, we vacate the

order denying EMC's motion for sanctions and remand for
further proceedings consistent with this opinion. We do not
retain jurisdiction.

All Citations

Not Reported in N.W.2d, 2016 WL 1578999

End of Document © 2020 Thomson Reuters. No claim to original U.S. Government Works.
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241 Ariz. 304
Court of Appeals of Arizona, Division 1.

DOUBLE AA BUILDERS, LTD., an
Arizona corporation, Plaintiff/Appellee,

v.
PREFERRED CONTRACTORS

INSURANCE COMPANY, LLC, a
Montana company, Defendant/Appellant.

No. 1 CA–CV 15–0375
|

FILED 12/30/2016

Synopsis
Background: General contractor brought action against
roofing subcontractor's commercial general liability (CGL)
insurer to recover cost of replacing roof. The Superior
Court, Maricopa County, No. CV2013–001403, Lori Horn
Bustamante, J., entered summary judgment in favor of
contractor. Insurer appealed.

Holdings: The Court of Appeals, Swann, J., held that:

[1] subcontractor exception to “your work” exclusion did not
apply, and

[2] endorsements provided no coverage for contractor as
additional insured.

Reversed and remanded with instructions.

West Headnotes (3)

[1] Insurance
Products and Completed Operations

Hazards
217 Insurance
217XVII Coverage--Liability Insurance
217XVII(A) In General
217k2273 Risks and Losses
217k2278 Common Exclusions
217k2278(20) Products and Completed
Operations Hazards

217k2278(21) In general
Subcontractor exception to “your work”
exclusion in roofing subcontractor's commercial
general liability (CGL) policy did not apply to
general contractor's claim for repairing faulty
workmanship; the work was performed by
subcontractor acting as a subcontractor, not by
a subcontractor acting on the subcontractor's
behalf.

1 Cases that cite this headnote

[2] Insurance
Scope of coverage

217 Insurance
217XVII Coverage--Liability Insurance
217XVII(B) Coverage for Particular Liabilities
217k2359 Manufacturers' or Contractors'
Liabilities
217k2361 Scope of coverage
Endorsements to roofing subcontractor's
commercial general liability (CGL) policy
provided no coverage for general contractor
as additional insured for liability for repairing
roof, since endorsement limited coverage to
liability for subcontractor's acts or omissions,
subcontractor exception to “your work”
exclusion did not apply, and contractor could not
have greater coverage than subcontractor.

1 Cases that cite this headnote

[3] Insurance
Scope of coverage

217 Insurance
217XVII Coverage--Liability Insurance
217XVII(B) Coverage for Particular Liabilities
217k2359 Manufacturers' or Contractors'
Liabilities
217k2361 Scope of coverage
“Separation of Insureds” provision of roofing
subcontractor's commercial general liability
(CGL) policy did not transform general
contractor as additional insured into a named
insured entitled to coverage for cost to repair
roof under subcontractor exception to “your
work” exclusion; the provision merely ensured
that each insured’s coverage was determined
separately.
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1 Cases that cite this headnote

Appeal from the Superior Court in Maricopa County, No.
CV2013–001403, The Honorable Lori Horn Bustamante,
Judge. REVERSED AND REMANDED

Attorneys and Law Firms

**1278  Holden Willits PLC, Phoenix, By Michael J.
Holden, Barry A. Willits, R. Stewart Halstead, Nelson A.F.
Mixon, Counsel for Plaintiff/Appellee

Broening Oberg Woods & Wilson PC, Phoenix, By Robert
T. Sullivan, Alicyn M. Freeman, Kevin R. Myer, Counsel for
Defendant/Appellant

Judge Peter B. Swann delivered the opinion of the court, in
which Presiding Judge Andrew W. Gould and Judge Patricia
A. Orozco joined.

OPINION

SWANN, Judge:

*305  ¶ 1 This is an appeal from the entry of summary
judgment in favor of a general contractor that sought recovery
from its subcontractor’s insurer (under which it was named
as an “Additional Insured”) for the cost of replacing the
subcontractor’s faulty work. The superior court held that
coverage existed and entered summary judgment in favor of
the contractor. We reverse and remand for entry of summary
judgment in favor of the insurer. We hold that coverage was
unavailable under the policy’s “your work” exclusion, and
that the “subcontractor exception” to that exclusion does not
apply.

FACTS AND PROCEDURAL HISTORY

¶ 2 In 2007, Harkins Theatres hired Double AA Builders, Ltd.,
to serve as general contractor for the construction of a theater
complex. Double AA subcontracted with Anchor Roofing,
Inc., to install a Built–Up Roofing (“BUR”) system. At the
time Anchor performed its work, it was the “Named Insured”
under a series of materially identical general commercial
liability policies issued by Preferred Contractors Insurance
Company, LLC. Double AA, which was itself insured

by Westfield Insurance Company, was added to Anchor’s
Preferred policies as an “Additional Insured.”

¶ 3 After the theater project was completed, the BUR
began to leak, causing damage to work installed by other
subcontractors and causing Harkins to lose business. Harkins
asked Double AA to replace the BUR. Double AA did so and
filed an action in the superior court seeking indemnification
from Westfield, Anchor, and Preferred on the theory that
Anchor had not properly installed the BUR. Significantly,
Double AA sought to recover only the cost of replacing the
BUR, and not the cost of the damage to other property.

¶ 4 Double AA settled with Westfield and obtained a default
judgment against Anchor. Preferred and Double AA filed
cross-motions for summary judgment on the question whether
Double AA’s cost of replacing the BUR was a covered
loss under the relevant policy. The court denied Preferred’s
motion and granted Double AA’s, concluding that coverage
was triggered by an “occurrence” and “property damage,”
and that a “subcontractor exception” clause removed the
claim from the policy’s “your work” exclusion provision. The
court further concluded that the property damage had begun
to manifest before the applicable policy expired and that
Double AA’s replacement efforts constituted compensable
preventative measures.

¶ 5 The court entered an appealable judgment on liability, and
Preferred timely appeals.

DISCUSSION

¶ 6 We review summary judgment rulings, and the
interpretation of insurance policies, de novo. First Am. Title
Ins. Co. v. Action Acquisitions, LLC, 218 Ariz. 394, 397, ¶ 8,
187 P.3d 1107 (2008); Andrews v. Blake, 205 Ariz. 236, 240,
¶ 12, 69 P.3d 7 (2003).

[1] ¶ 7 Double AA prevailed in the trial court based on its
arguments that the policy provides coverage for “property
damage” caused by an “occurrence” that takes place within
the coverage territory during the policy period. But even
assuming that Double AA’s expenditure could qualify for
coverage as “property damage” caused by an “occurrence,”
coverage was defeated under the policy’s terms, specifically
the so-called “your work” exclusion and inapplicability of the
“subcontractor” exception to that exclusion.
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¶ 8 The policy “exclusion” removes from the scope of
coverage “ ‘[p]roperty damage’ **1279  *306  to ‘your
work’ arising out of it or any part of it and included in the
‘products completed operations hazard.’ ” The “exception”
provides that the exclusion does not apply “if the damaged
work or the work out of which the damage arises was
performed on your behalf by a subcontractor.” (Emphases
added.) The policy defines “your work” as including “[w]ork
or operations performed by you or on your behalf” and
“[m]aterials, parts or equipment furnished in connection
with such work or operations.” “You” and “your” mean
“the Named Insured showed in the Declarations, and any
other person or organization qualifying as a Named Insured
under this policy.” “Products completed operations hazard” is
defined as “[i]nclud[ing] all ... ‘property damage’ occurring
away from premises you own or rent arising out of ... ‘your
work,’ ” with exceptions that do not apply here.

¶ 9 Put simply, the exclusion applies because the case relates
only to Anchor’s defective work. The exception does not
apply because the work was performed by Anchor acting as
a subcontractor, not by a subcontractor acting on Anchor’s
behalf.

¶ 10 In general, a “your work” exclusion “prevent[s]
liability policies from insuring against an insured’s own
faulty workmanship, which is a normal risk associated
with operating a business.” 9A Steven Plitt et al., Couch
on Insurance § 129:18 (3d ed. 2016 & Supp. Dec.
2016) [hereinafter “Couch”]. The exclusion “discourages
the performance of careless work” and “prevents liability
insurance from becoming a performance bond.” Id.

¶ 11 Our opinions concerning coverage do not define the
scope of coverage in all cases—they merely interpret the way
in which parties choose to allocate risk in private agreements.
But we have consistently interpreted Commercial General
Liability (“CGL”) policy “your work” exclusions to bar
coverage for the cost of repairing an insured’s faulty work.
In a duty-to-defend case, United States Fidelity & Guaranty
Corp. v. Advance Roofing & Supply Co., Inc., 163 Ariz.
476, 788 P.2d 1227 (App. 1989), we recognized that “some
authorities ... appear to conclude that the mere showing of
faulty work is sufficient to bring a claim for resulting damages
(of whatever nature) within policy coverage.” 163 Ariz. at
482, 788 P.2d 1227. We opted to follow “the better reasoned
authorities” that held otherwise. Id. We followed this line of
authority in Lennar Corp. v. Auto–Owners Insurance Co., 214
Ariz. 255, 262, ¶¶ 19–20, 151 P.3d 538 (App. 2007) (holding

that faulty workmanship that causes property damage, not
just faulty workmanship, constitutes an “occurrence” under
the CGL policy) and Desert Mountain Properties Limited
Partnership v. Liberty Mutual Fire Insurance Co., 225 Ariz.
194, 206, 236 P.3d 421 (App. 2010) (holding that a specific
policy exclusion for insured’s faulty workmanship does
not bar coverage for repair of damage resulting from the
defective workmanship). Because of this exclusion, we need
not reach the question whether the Named Insured’s faulty
work constitutes an “occurrence” unless an exception to the
exclusion applies.

¶ 12 It is undisputed that Double AA sought to recover
only the cost of repairing Advance’s defective work, which
occurred on premises owned or rented by Harkins. Because
Double AA does not seek to recover for damage resulting
from the defective work, the “your work” exclusion bars
Double AA’s recovery unless the “subcontractor exception”
to the exclusion applies.

¶ 13 We hold that the exception does not apply. The
only Named Insured is Anchor, and Anchor performed
the defective work itself—not through a subcontractor.
The reference in the “subcontractor exception” to work
“performed on your behalf by a subcontractor” refers to
work performed by a subcontractor of Anchor only—not to
Anchor’s work performed as a subcontractor of Double AA.
See Couch § 40:27 (“[B]ecause the policy defines ‘you’ and
‘your’ as the named insured, the exception applies when
someone else does work as the named insured’s subcontractor,
not when the named insured is a subcontractor.”).

¶ 14 The policy language, though convoluted, leads us
to this conclusion. The exception is limited to damage
arising from work “performed on your behalf by a
subcontractor.” (Emphasis added.) Under the terms of the
**1280  *307  policy, “your” refers to parties that qualify as

“Named Insureds.”

[2] ¶ 15 Double AA is an “Additional Insured” under
the policy, not a “Named Insured.” The relevant policy
endorsements provide that: (1) an “Additional Insured” is
an insured only for “your acts or omissions” or “the acts or
omissions of those acting on your behalf, in the performance
of your ongoing operations for the additional insured(s)”;
and (2) an “Additional Insured” receives “coverage as if [the
additional insured] was a Member ... only ... with respect to
liability arising out of your ongoing operations performed for
the original member listed on the Declarations of the Policy
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[i.e., the Named Insured] ... [and] only providing that the
Additional Insured performs all obligations required under
the Policy.”

¶ 16 Under the language of the policy, therefore, an Additional
Insured’s coverage is limited: an Additional Insured receives
coverage for conduct of the Named Insured and certain
of those acting on the Named Insured’s behalf, and the
Additional Insured is itself treated like a Named Insured, with
coverage for its own conduct, only if such conduct relates to
the Additional Insured’s performance of ongoing operations
for the original Named Insured. Here, Double AA performed
no operations for Anchor. And while Double AA’s coverage
was coextensive with that of Anchor, it cannot be greater.
Indeed, because coverage for Additional Insureds is limited,
often no additional premium is required to add a party as
an Additional Insured. Couch § 40:26. At oral argument in
this case, Preferred’s counsel acknowledged that no additional
premium was paid to add Double AA to Anchor’s CGL
policy.

¶ 17 In effect, Double AA’s argument would require us to
hold that an Additional Insured could take advantage of the
“subcontractor exception” while the Named Insured could
not. Were we to interpret the “Additional Insured” coverage
to allow recovery by Double AA for losses for which Anchor
was not covered, we would effectively render the “your work”
exclusion superfluous while requiring Preferred to accept
greater risk with no compensation in the form of additional
premiums. Such an interpretation would neither be rational
nor consistent with the express language of the policy.

[3] ¶ 18 Double AA’s reliance on the policy’s “Separation of
Insureds” provision to justify treating an Additional Insured

on equal footing as a Named Insured is also misplaced.
That provision provides that the policy applies “(a) As if
each Named Insured were the only Named Insured; and
(b) Separately to each insured against whom claim is made
or ‘suit’ is brought.” The provision merely ensures that
each insured’s coverage is determined separately. It does not
transform an Additional Insured into a Named Insured.

¶ 19 The “subcontractor exception” to the “your work”
exclusion does not apply. The policy, therefore, does not
provide coverage to Double AA for repairing Anchor’s faulty
workmanship. The superior court therefore erred by granting
Double AA’s motion for summary judgment and denying
Preferred’s.

CONCLUSION

¶ 20 We reverse the grant of summary judgment for Double
AA and remand with instructions that the superior court enter
summary judgment in favor of Preferred. See PNL Asset
Mgmt. Co. v. Brendgen & Taylor P’ship, 193 Ariz. 126, 129, ¶
10, 970 P.2d 958 (“Where cross-motions have been filed ... the
court may remand with instructions that judgment be entered
in favor of appellant.”). We deny Double AA’s request for
attorney’s fees and costs on appeal. Preferred does not ask
for attorney’s fees, but it is entitled to recover its costs upon
compliance with ARCAP 21.

All Citations

241 Ariz. 304, 386 P.3d 1277, 755 Ariz. Adv. Rep. 25
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