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TURNER - EAN'sMotion for Summary Disposition =
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@
STATE OF MICHIGAN =
&5
IN THE CIRCUIT COURT FOR THE COUNTY OF WAYNE g
<
MAEGAN TURNER, by E
WALTER SAKOWSK]I, Conservator @)
=
Plaintiff, o
~
=
Vs. Case No. 16-002031-NF
Hon. Annette Berry 16-002031NF
FARMERS INSURANCE EXCHANGE, 224-4679FILED IN MY OFFI€E
ENTERPRISE LEASING CORPORATION WAYNE COUNTY CLERK
OF DETROIT, LLC, GARY DUANE RUPP, 12/27/2016 9:51:41;
AS PERSONAL REPRESENTATIVE OF THE CATHY M. GARREPT
ESTATE OF JASON PUCKETT, PATSY VILLNEFF, >
TAMERA HARPER AND EAN HOLDINGS, LLC, <
Defendants. DEFENDANT ENTERPRISE'S
And MOTION FOR SUMMARY DISP.

RIVERVIEW MACOMB HOME & ATTENDANT CARE, LLC,
Intervening Plaintiff,
Vs.

GARY DUANE RUPP, as Personal Representative for the
Estate of Jason Puckett,

Cross Plaintiff,
Vs.
FARMERS INSURANCE EXCHANGE,
ENTERPRISE LEASING CORPORATION OF DETROIT, LLC,
GARY DUANE RUPP, PATSY VILLNEFF, TAMERA HARPER and
EAN HOLDINGS, LLC,

Defendants/Cross Defendants.
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DODD B. FISHER (P51382) MARY CATHERINE RENTZ (P33011)
Whiting Law Plunkett Cooney

Attorney For Plaintiff Attorney For Defendants Enterprise/EAN
26300 Northwestern Hwy., Ste. 301 150 W. Jefferson, Ste. 800

Southfield, MI 48076 Detroit, Ml 48226

Phone: (248) 355-5900 Phone: (313) 983-4856

Fax: (248) 355-5901 Fax: (248) 901-4040

Email: dodd@844whiting.com E-mail: mrentz@plunkettcooney.com
Robert D. Steffes (P63198) MELISSA A. COX (P71976)

Benjamin S. Manson (P66187) JAMES PELLAND (P51237)

HEWSON & VAN HELLEMONT, PC DANIEL J. WILLIAMS (P72085)

Attorney for Defendant Farmers Fausone Bohn, LLP

25900 Greenfield Road, Suite 650 Attorneys For Defendant Gary Duane Rupp
Oak Park, M1 48237 41700 W. Six Mile Road, Ste. 101

(248) 968-5200 Northville, MI 48168
bmanson@vanhewpc.com Phone: (248) 380-9976

Fax: (248) 380-3434
Email: mcox@fb-firm.com

STEPHEN M. WITTBRODT (P76160) BRIAN D. WRIGHT (P36862)

The Michigan Law Firm, PLLC Julie A. Taylor & Associates

Attorney For Intervening Plaintiff Attorney For Defendant/Cross Defendant
717 S. Eton Street Patsy Villneff

Birmingham, MI 48009 20750 Civic Center Dr,, Ste. 400

Phone: (844) 464-3476 Southfield, MI 48076

Fax: (248) 480-0960 Phone: (248) 945-3822

Email: steve@themichiganlawfirm.com Fax: (855) 847-1378

Email: brian.wright.slym@statefarm.com

NOTICE OF HEARING

PLEASE TAKE NOTICE that the attached Motion for Summary Disposition will be
brought on for hearing before the Honorable Annette Berry, Wayne County Circuit Court,

on a date and time to be set by the Court.
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Dated: December 22, 2016

PLUNKETT COONEY

/s/ Mary Catherine Rentz

Plunkett Cooney

Attorneys for Defendants Enterprise/EAN
150 W. Jefferson, Ste. 800

Detroit, M1 48226

Direct Dial: (313) 983-4856

Email: mrentz@plunkettcooney.com

Bar No. (P33011)
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STATE OF MICHIGAN

IN THE CIRCUIT COURT FOR THE COUNTY OF WAYNE

MAEGAN TURNER, by
WALTER SAKOWSKI, Conservator

Plaintiff,
Vs. Case No. 16-002031-NF
Hon. Annette Berry
FARMERS INSURANCE EXCHANGE, 224-4679

ENTERPRISE LEASING CORPORATION

OF DETROIT, LLC, GARY DUANE RUPP,

AS PERSONAL REPRESENTATIVE OF THE
ESTATE OF JASON PUCKETT, PATSY VILLNEFF,
TAMERA HARPER AND EAN HOLDINGS, LLC,

Defendants.
And

RIVERVIEW MACOMB HOME & ATTENDANT CARE, LLC,
Intervening Plaintiff,
Vs.

GARY DUANE RUPP, as Personal Representative for the
Estate of Jason Puckett,

Cross Plaintiff,
Vs.
FARMERS INSURANCE EXCHANGE,
ENTERPRISE LEASING CORPORATION OF DETROIT, LLC,
GARY DUANE RUPP, PATSY VILLNEFF, TAMERA HARPER and
EAN HOLDINGS, LLC,

Defendants/Cross Defendants.
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DODD B. FISHER (P51382) MARY CATHERINE RENTZ (P33011)
Whiting Law Plunkett Cooney

Attorney For Plaintiff Attorney For Defendants Enterprise/EAN
26300 Northwestern Hwy., Ste. 301 150 W. Jefferson, Ste. 800

Southfield, M1 48076 Detroit, M1 48226

Phone: (248) 355-5900 Phone: (313) 983-4856

Fax: (248) 355-5901 Fax: (248) 901-4040

Email: dodd@844whiting.com E-mail: mrentz@plunkettcooney.com
Robert D. Steffes (P63198) MELISSA A. COX (P71976)

Benjamin S. Manson (P66187) JAMES PELLAND (P51237)

HEWSON & VAN HELLEMONT, PC DANIEL J. WILLIAMS (P72085)

Attorney for Defendant Farmers Fausone Bohn, LLP

25900 Greenfield Road, Suite 650 Attorneys For Defendant Gary Duane Rupp
Oak Park, M1 48237 41700 W. Six Mile Road, Ste. 101

(248) 968-5200 Northville, MI 48168
bmanson@vanhewpc.com Phone: (248) 380-9976

Fax: (248) 380-3434
Email: mcox@fb-firm.com

STEPHEN M. WITTBRODT (P76160) BRIAN D. WRIGHT (P36862)

The Michigan Law Firm, PLLC Julie A. Taylor & Associates

Attorney For Intervening Plaintiff Attorney For Defendant/Cross Defendant
717 S. Eton Street Patsy Villneff

Birmingham, MI 48009 20750 Civic Center Dr., Ste. 400

Phone: (844) 464-3476 Southfield, MI 48076

Fax: (248) 480-0960 Phone: (248) 945-3822

Email: steve@themichiganlawfirm.com Fax: (855) 847-1378

Email: brian.wright.slym@statefarm.com

DEFENDANT ENTERPRISE LEASING COMPANY OF DETROIT, LLC’S
MOTION FOR SUMMARY DISPOSITION

NOW COMES Defendant Enterprise Leasing Company of Detroit, LLC (Enterprise),
by and through its attorneys, Plunkett Cooney, and for its Motion for Summary Disposition

pursuant to MCR 2.116(C)(10), states as follows:

[Appellee’'s Appendix - Page 5b]
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TURNER - EAN'sMotion for Summary Disposition

1. This lawsuit arises from an alleged April 11, 2015, motor vehicle accident,
whereby Plaintiff, claims Michigan no-fault personal protection insurance benefits as to
Defendant Enterprise.

2. The rental motor vehicle occupied by Plaintiff, owned by Defendant
Enterprise, at the time of the accident, was registered in the State of Maryland. (Exhibit 1,
Affidavit of Kristen Zub).

3. Enterprise keeps a “Unit History” on its rental vehicles, which indicates that
the Enterprise rental vehicle occupied by Plaintiff had not been operated in the State of
Michigan for an aggregate of more than 30 days in the calendar year prior to Plaintiff’s
alleged April 11, 2015, motor vehicle accident. (Exhibit 1, Affidavit of Kristen Zub and
Exhibit 2, Unit History).

4, An out-of-state vehicle not operated in Michigan for more than 30 days in the
calendar year of the accident is not subject to the security provisions of the Michigan No-
Fault Act. See, Parks v Detroit Automobile Inter-Insurance Exchange, 426 Mich 191; 393
NW2d 833 (1986).

5. Enterprise is not required to provide Michigan personal protection insurance
no-fault benefits to the driver or occupants of its rental vehicle registered in Maryland and
which has not been operated in Michigan for more than 30 days in the calendar year of the
accident.

6. An out-of-state vehicle, owned and insured by a self-insurer, that was not
operated in Michigan for more than 30 days is not subject to the priority provisions in the

Michigan No-Fault Act. See Heichel v Geico Indem Co, unpublished opinion per curiam of

[Appellee's Appendix - Page 6b]

NV 02:85:8 020T/ST/¥ DSIN 49 AATIDAY



TURNER - EAN'sMotion for Summary Disposition

the Court of Appeals, issued March 1, 2016 (Docket No. 12-003780-NF). (Exhibit 3, Heichel
Opinion).
7. Based on the foregoing, Enterprise is not a proper party to this litigation and
must be dismissed with prejudice.
WHEREFORE, Defendant, Enterprise asks this Honorable Court to grant its Motion
for Summary Disposition pursuant to MCR 2.116(C)(8) and MCR 2.116(C)(10).
PLUNKETT COONEY
/s/ Mary Catherine Rentz
Plunkett Cooney
Attorneys for Defendants Enterprise/EAN
150 W. Jefferson, Ste. 800
Detroit, M1 48226
Direct Dial: (313) 983-4856

Email: mrentz@plunkettcooney.com
Bar No. (P33011)

Dated: December 22, 2016

[Appellee’'s Appendix - Page 7b]
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STATE OF MICHIGAN

IN THE CIRCUIT COURT FOR THE COUNTY OF WAYNE

MAEGAN TURNER, by
WALTER SAKOWSK], Conservator

Plaintiff,
Vs. Case No. 16-002031-NF
Hon. Annette Berry
FARMERS INSURANCE EXCHANGE, 224-4679

ENTERPRISE LEASING CORPORATION

OF DETROIT, LLC, GARY DUANE RUPP,

AS PERSONAL REPRESENTATIVE OF THE
ESTATE OF JASON PUCKETT, PATSY VILLNEFF,
TAMERA HARPER AND EAN HOLDINGS, LLC,

Defendants.
And

RIVERVIEW MACOMB HOME & ATTENDANT CARE, LLC,
Intervening Plaintiff,
Vs.

GARY DUANE RUPP, as Personal Representative for the
Estate of Jason Puckett,

Cross Plaintiff,
Vs.
FARMERS INSURANCE EXCHANGE,
ENTERPRISE LEASING CORPORATION OF DETROIT, LLC,
GARY DUANE RUPP, PATSY VILLNEFF, TAMERA HARPER and
EAN HOLDINGS, LLC,

Defendants/Cross Defendants.
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Fax: (248) 355-5901 Fax: (248) 901-4040

Email: dodd@844whiting.com E-mail: mrentz@plunkettcooney.com
Robert D. Steffes (P63198) MELISSA A. COX (P71976)

Benjamin S. Manson (P66187) JAMES PELLAND (P51237)
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Attorney for Defendant Farmers Fausone Bohn, LLP

25900 Greenfield Road, Suite 650 Attorneys For Defendant Gary Duane Rupp
Oak Park, M1 48237 41700 W. Six Mile Road, Ste. 101

(248) 968-5200 Northville, MI 48168
bmanson@vanhewpc.com Phone: (248) 380-9976

Fax: (248) 380-3434
Email: mcox@fb-firm.com

STEPHEN M. WITTBRODT (P76160) BRIAN D. WRIGHT (P36862)
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Attorney For Intervening Plaintiff Attorney For Defendant/Cross Defendant
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Email: brian.wright.slym@statefarm.com

DEFENDANT ENTERPRISE LEASING COMPANY OF DETROIT'S
BRIEF IN SUPPORT OF ITS MOTION FOR SUMMARY DISPOSITION

INTRODUCTION
Plaintiff is claiming Michigan no-fault personal protection insurance benefits as a

result of an April 11, 2015 motor vehicle accident. Plaintiff applied for no-fault benefits

[Appellee's Appendix - Page 9b]
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TURNER - EAN'sMotion for Summary Disposition

from Enterprise, but because Enterprise’s vehicle was not registered in Michigan, was not
required to be registered in Michigan, and was not in Michigan an aggregate of more than
30 days in the calendar year of the accident, Enterprise does not owe no-fault benefits for
its out-of-state vehicle. Additionally, Enterprise has not voluntarily filed a MCL 500.3163
certificate.

Enterprise is not required to provide Michigan personal protection insurance no-
fault benefits involving one of its owned vehicles, if the vehicle was not registered in the
State of Michigan and was not operated in the State of Michigan for over 30 days in the
calendar year of the accident (MCL 500.3102[1]; See Parks v DAIIE, 426 Mich 191 [1986]);
See also, / B Hunt Transport, Inc v Adams, 537 F Supp 2d 880 (ED Mich 2007).

RELEVANT FACTS

Enterprise does not issue insurance policies, but was self-insured at the time of the
April 11, 2015, motor vehicle accident.

Defendant Enterprise keeps a ‘Unit History’ on its rental vehicles, which indicates
that Enterprise’s rental car occupied by Plaintiff had not been operated in the State of
Michigan for an aggregate of more than 30 days in the calendar year of the accident and/or
as of April 11, 2015. (Exhibit 1, Affidavit of Kristen Zub and Exhibit 2, Unit History). In
fact, the first time the vehicle was ever in Michigan was on March 18, 2015. (Exhibit 1).

Defendant Enterprise denied Plaintiff's no-fault claim based on the Michigan
Supreme Court decision of Parks v DAIIE, 426 Mich 191 (1986), which holds that a self-
insured entity is not required to provide Michigan no-fault coverage on any of the self-
insured vehicles that are not registered in Michigan until they are in Michigan for 30 days

in the calendar year. Likewise, ] B Hunt Transport, Inc v Adams, 537 F Supp 2d 880 (2007),

10
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TURNER - EAN'sMotion for Summary Disposition

came to the same conclusion and defined a calendar year to mean January 1 -

December 31.

STANDARDS OF REVIEW

A motion brought pursuant to MCR 2.116(C)(8) requires the Court to determine
whether or not an opposing party’s pleadings allege a prima facie case. The Court does not
act as fact finder. Rather, it accepts as true all well-pled facts. Summary disposition under
MCR 2.116(C)(8) is valid only where allegations fail to state a legal claim. Radtke v. Everett,
442 Mich 368 (1993). Summary disposition pursuant to MCR 2.116(C)(8) is appropriate if
the claim is unenforceable, as a matter of law, and no factual development would justify
recovery. Int'l Brotherhood of Electrical Workers, Local 58 v McNulty, 214 Mich. App. 437,
443-444 (1995).

A motion for summary disposition under MCR 2.116(C)(10) tests the factual
support of plaintiff’s claim. St. Paul Fire & Marine Ins. Co., v Quintana, 165 Mich App 719,
722; 419 NW2d 60, 62 (1988). In ruling on the motion, the trial court must consider not
only the pleadings but also any depositions, affidavits, admissions, or other documentary
evidence submitted by the parties. MCR 2.116(G)(5). All evidence must be viewed in a
“light most favorable to the nonmoving party.” Chandler v Dowell Schlumberger Inc., 465
Mich 395; 572 NW2d 210 (1998).

If the non-moving party’s claim is impossible to support because of some deficiency
that cannot be overcome, summary disposition is appropriate. Dzierwa v Michigan 0il Co,
152 Mich App 281, 284; 393 NW2d 610, 612 (1986).

LEGAL ARGUMENT

MCL 500.3101

11
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TURNER - EAN'sMotion for Summary Disposition

There is no dispute that this motion is limited to whether Enterprise is responsible
for payment of Plaintiffs Michigan personal protection insurance no-fault benefits
involving an out-of-state registered vehicle. MCL 500.3101 is the key section to look to in
the beginning of the analysis. The language of the statute does not state that all vehicles
must maintain personal protection insurance, but instead states as follows:

(1) The owner or registrant of a motor vehicle REQUIRED to
be registered in this state shall maintain security for
payment of benefits under personal protection insurance,
property protection insurance, and residual liability insurance.
(MCL 500.3101){emphasis added).

From this very first sentence of the very first section of the No-Fault Act, one very
important concept emerges: only motor vehicles “required to be registered” in Michigan
must have Michigan no-fault coverage.

In this case,‘ the language in the statute is clear: only motor vehicles “required to be
registered” in Michigan must have Michigan no-fault coverage. The Enterprise vehicle in
question was lawfully registered in Maryland and was not required to be registered in
Michigan on the date of the accident. Applying the law to the facts produces only one
possible result: the Enterprise vehicle in question was not required to provide for Michigan
personal protection insurance no-fault benefits, as it was not required to nor was it

registered in Michigan.

MCL 500.3102

However, should this Honorable Court look further, it must take MCL 500.3102 into
consideration, which is the second section of Michigan’s No-Fault Act, and directly
addresses out-of-state registered vehicles, as follows:

(1) A nonresident owner or registrant of a motor vehicle or
motorcycle not registered in this state shall not operate or

12
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TURNER - EAN'sMotion for Summary Disposition

permit the motor vehicle or motorcycle to be operated in this
state for an aggregate of more than 30 days in any calendar
year unless he or she continuously maintains security for the
payment of benefits pursuant to this chapter. (MCL 500.3102)

In other words, the only way a vehicle not registered in Michigan is required to
carry Michigan no-fault coverage is if the vehicle is in Michigan for more than 30 days in
the calendar year.

In this case, the Enterprise vehicle was not registered in Michigan and it was not
“operated in this state for an aggregate of more than 30 days” in the calendar year prior to
the subject motor vehicle accident. Plaintiff cannot possibly move forward with any
argument that Enterprise is required to provide Plaintiff with Michigan personal protection
insurance no-fault benefits, and the analysis need not go any further.

As is well known to this Honorable Court, the primary goal of statutory
interpretation is to ascertain and give effect to the intent of the Legislature in enacting a
provision. Liberty Mut Ins Co v Michigan Catastrophic Claims Ass'n, 248 Mich App 35, 45,
(2001). The first criterion in determining intent is the language of the statute. If the
statutory language is clear and unambiguous, judicial construction is neither required nor
permitted, and courts must apply the statute as written. Id.

MCL 500.3101 and MCL 500.3102 are clear and unambiguous. The motor vehicle in
which Plaintiff was allegedly injured is not subject to the mandatory security requirements
of the No-Fault Act under either of the two provisions discussed above. First, § 3101(1)
applies only to owners or registrants of vehicles “required to be registered in this state.”
The Enterprise vehicle in question was not subject to the mandatory security requirement

in § 3101(1). Second, § 3102(1) applies to vehicles owned by nonresidents and not

registered in this state, and requires that security must be maintained only for vehicles

13
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TURNER - EAN'sMotion for Summary Disposition

operated in this state for more than thirty days in a single calendar year. Enterprise also
falls within § 3102(1) because it is a nonresident corporation and because the Enterprise
vehicle was not registered in Michigan. The Enterprise vehicle had not been operated in
Michigan for more than an aggregate of 30 days in 2015, up to and including April 11, 2015,
the date of Plaintiff’s alleged injury. Thus, the Enterprise vehicle was not subject to the
mandatory security requirements of § 3102(1) at the time of the accident.
Parks v DAIIE is Controlling
The Michigan Supreme Court decision in Parks v DAIIE, 426 Mich 191 (1986) is

applicable and binding. In Parks, the Court was faced with a situation similar to this case,
where a Michigan resident and employee of a self-insured trucking company was injured in
a motor vehicle in the State of Michigan in a motor vehicle registered in the State of
Tennessee and not operated in Michigan for 30 days in the calendar year. In that case, the
Court stated, in pertinent part:

We find,..that an out-of-state vehicle not required to be

registered in Michigan and not operated in the state for more

than 30 days is not subject to the security provisions...of the

no-fault act... Id. at 196.

The Court further stated:

In conclusion, we hold that when an employee is injured in an

employer’s out-of-state vehicle, which is not required to be

registered in the state under the Motor Vehicle Registration

Act and the pertinent multi-state agreement, and when the

vehicle is not subject to the security provisions of the No-

Fault Act because it has not been operated in this state for

more than 30 days within the calendar year, the employee’s

personal automobile insurer, in this case the DAIIE, is liable for

no-fault benefits under §§3105 and 3114(1). Id. at 207.
(Emphasis added).
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In Parks, the plaintiff had his own personal automobile insurance which was

responsible to pay his no-fault benefits. However, the Court discussed the situation of

when a person would go to the Assigned Claims Plan and stated in part:

A person entitled to no-fault benefits may obtain them
through an assigned claims plan ‘if no personal protection
insurance is applicable to the injury, no personal protection
insurance applicable to the injury can be identified,...or the
only identifiable personal protection insurance applicable to
the injury is, because of financial inability of one or more
insurers to fulfill their obligations, inadequate to provide
benefits up to the maximum prescribed. MCL §500.3172; MSA
§24.13172.) Id. at 210.

Here, Enterprise cannot be liable for the payment of claimed Michigan personal
protection insurance no-fault benefits because as a self-insurer, it is not required to make
any payments for its out-of-state registered vehicles which have not been operated in the
State of Michigan for over 30 days in the calendar year of the accident.

The reasoning in Parks is straightforward and instructive. This was both
acknowledged and illustrated in Heichel v Geico Indem Co, unpublished opinion per curiam
of the Court of Appeals, issued March, 1, 2016 (Docket No. 12-003780-NF). In Heichel, the
Court applied the Michigan No-Fault Act to a self-insured, rental corporation who rented a
vehicle that was registered in another state and not present in the Michigan for more than
thirty days. Id. at 1. Regardless whether the self-insurer is deemed an insurer under the
Michigan No-Fault Act or not, the priority provisions of the Act do not apply. Id. The Court
in Heichel applied the analysis laid out in Parks and concluded that a vehicle not required to
be registered in Michigan is not liable under the No-Fault Act. Id. at 3. Therefore, the fact

that the vehicle rented to the Plaintiff in this case was not required to be registered in this

state is conclusive. Enterprise cannot be held liable under the Michigan No-Fault Act as the
15
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priority provisions set forth in § 3114 do not apply because the Enterprise vehicle was not
in Michigan for more than 30 days.
Based on the clear language of § 3101(1), § 3102(1), and the Michigan Supreme
Court decision in Parks, Plaintiff is not entitled to benefits from Enterprise because the
Enterprise motor vehicle in which Plaintiff was allegedly injured is not subject to the
mandatory security requirements of the No-Fault Act under any statute or case law. In this
case, given the unambiguous legislative intent of § 3101(1), § 3102(1), and the Michigan
Supreme Court decision in Parks, Enterprise does not have to provide personal protection
insurance benefits for its out-of-state registered vehicle, unless that vehicle has been in
Michigan for more than an aggregate for 30 days in the calendar year of the accident.
CONCLUSION
Based on the foregoing, Defendant Enterprise cannot be liable for the payment of
the claimed Michigan personal protection insurance no-fault benefits.
WHEREFORE, Defendant Enterprise asks this Honorable Court to grant its Motion
for Summary Disposition pursuant to MCR 2.116(C)(8) and MCR 2.116(C)(10).
PLUNKETT COONEY
/s/ Mary Catherine Rentz
Plunkett Cooney
Attorneys for Defendants Enterprise/EAN
150 W. Jefferson, Ste. 800
Detroit, M1 48226
Direct Dial: (313) 983-4856

Email: mrentz@plunkettcooney.com
Bar No. (P33011)

Dated: December 22, 2016
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CERTIFICATE OF SERVICE

Stephanie Konkel, an employee with the law firm of PLUNKETT COONEY, being first duly
sworn, deposes and says that on the 23™ day of December. 2016, she caused a copy of this
document to be served upon all parties of record, and that such service was made electronically
upon each counsel of record so registered with Odyssey and the Wayne County Circuit Court and
via U.S. Mail to any counsel not registered to receive electronic copies from the court, by
enclosing same in a sealed envelope with first class postage fully prepaid, addressed to the above,
and depositing said envelope and its contents in a receptacle for the US Mail.

By: /s/ Stephanie Konkel
Plunkett Cooney

skonkel(@plunkettcooney.com

Open.08580.60787.17739340-1
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Exhibit 1 - Affidavit of Kristen Zub

STATE OF MICHIGAN

IN THE CIRCUIT COURT FOR THE COUNTY OF WAYNE

MAEGAN TURNER, by
WALTER SAKOWSK]I, Conservator

Plaintiff,

Vs. Case No. 16-002031-NF
Hon. Annette Berry

FARMERS INSURANCE EXCHANGE, 224-4679

ENTERPRISE LEASING CORPORATION

OF DETROIT, LLC, GARY DUANE RUPP,

AS PERSONAL REPRESENTATIVE OF THE

ESTATE OF JASON PUCKETT, PATSY VILLNEFF,

TAMERA HARPER AND EAN HOLDINGS, LLC,

Defendants.
And

RIVERVIEW MACOMB HOME & ATTENDANT CARE, LLC,
Intervening Plaintiff,
Vs.

GARY DUANE RUPP, as Personal Representative for the
Estate of Jason Puckett,

Cross Plaintiff, Affidavit
Vs.
FARMERS INSURANCE EXCHANGE,
ENTERPRISE LEASING CORPORATION OF DETROIT, LLC,
GARY DUANE RUPP, PATSY VILLNEFF, TAMERA HARPER and
EAN HOLDINGS, LLC,

Defendants/Cross Defendants.
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Exhibit 1 - Affidavit of Kristen Zub

DODD B. FISHER (P51382)
Whiting Law

Attorney For Plaintiff

26300 Northwestern Hwy., Ste. 301
Southfield, MI 48076

Phone: (248) 355-5900

Fax: (248) 355-5901

Email: dodd@844whiting.com

- Robert D. Steffes (P63198)
Benjamin S. Manson (P66187)
HEWSON & VAN HELLEMONT, PC
Attorney for Defendant Farmers
25900 Greenfield Road, Suite 650
Oak Park, MI 48237

(248) 968-5200
bmanson@vanhewpc.com

STEPHEN M. WITTBRODT (P76160)
The Michigan Law Firm, PLLC

Attorney For Intervening Plaintiff

717 S. Eton Street

Birmingham, MI 48009

Phone: (844) 464-3476

Fax: (248) 480-0960

Email: steve@themichiganlawfirm.com

MARY CATHERINE RENTZ (P33011)
Plunkett Cooney

Attorney For Defendants Enterprise/EAN
150 W. Jefferson, Ste. 800

Detroit, M1 48226

Phone: (313) 983-4856

Fax: (248)901-4040

E-mail: mrentz@plunkettcooney.com

MELISSA A. COX (P71976)

JAMES PELLAND (P51237)

DANIEL J. WILLIAMS (P72085)

Fausone Bohn, LLP

Attorneys For Defendant Gary Duane Rupp
41700 W. Six Mile Road, Ste. 101
Northville, MI 48168

Phone: (248) 380-9976

Fax: (248) 380-3434

Email: mcox@fb-firm.com

BRIAN D. WRIGHT (P36862)

Julie A. Taylor & Associates

Attorney For Defendant/Cross Defendant
Patsy Villneff

20750 Civic Center Dr., Ste. 400
Southfield, MI 48076

Phone: (248) 945-3822

Fax: (855) 847-1378

Email: brian.wright.slym@statefarm.com

AFFIDAVIT OF KRISTEN ZUB

KRISTEN ZUB, being first duly sworn deposes and states as follows:

1. I am a Risk Management Coordinator for Enterprise Leasing Company of

Detroit, LL.C,

2. I am making this Affidavit based on personal knowledge of this matter.
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Exhibit 1 - Affidavit of Kristen Zub

3. [ have had an opportunity to review the unit history for the vehicle rented to

Tamerra Harper.

4. The vehicle rented to Tamerra Harper was registered in the State of
Maryland.
5. Based upon my review of the unit history, the vehicle rented to Tamerra

Harper was operated in the State of Michigan from March 18, 2015 through April 11, 2015
only.

6. The first and only time the vehicle was ever operated in Michigan was
beginning March 18, 2015 through the accident date.

7. As the vehicle had only been operated in the State of Michigan from
March 18, 2015 through April 11, 2015, it has not been operated in the State of Michigan
for an aggregate of more than 30 days in any calendar year.

8. If sworn as a witness, | can testify competently to the facts stated in this

affidavit.

KRISTEN ZUB

Subscribed and sworn to before me
this ___day of , 2016.

, Notary Public
County,
My commission expires:

Open.08580.60787.17739644-1
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Exhibit 1 - Affidavit of Kristen Zub

STATE OF MICHIGAN

IN THE CIRCUIT COURT FOR THE COUNTY OF WAYNE

MAEGAN TURNER, by
WALTER SAKOWSK]I, Conservator

Plaintiff,

Vs. Case No. 16-002031-NF
Hon. Annette Berry

FARMERS INSURANCE EXCHANGE, 224-4679

ENTERPRISE LEASING CORPORATION

OF DETROIT, LLC, GARY DUANE RUPP,

AS PERSONAL REPRESENTATIVE OF THE

ESTATE OF JASON PUCKETT, PATSY VILLNEFF,

TAMERA HARPER AND EAN HOLDINGS, LLC,

Defendants.
And

RIVERVIEW MACOMB HOME & ATTENDANT CARE, LLC,
Intervening Plaintiff,
Vs.

GARY DUANE RUPP, as Personal Representative for the
Estate of Jason Puckett,

Cross Plaintiff, Affidavit
Vs.
FARMERS INSURANCE EXCHANGE,
ENTERPRISE LEASING CORPORATION OF DETROIT, LLC,
GARY DUANE RUPP, PATSY VILLNEFF, TAMERA HARPER and
EAN HOLDINGS, LLC,

Defendants/Cross Defendants.
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Exhibit 1 - Affidavit of Kristen Zub

DODD B. FISHER (P51382)

Whiting Law

Attorney For Plaintiff

26300 Northwestern Hwy., Ste. 301
Southfield, MI 48076

Phone: (248) 355-5900

Fax: (248) 355-5901

Email: dodd@844whiting.com

Robert D. Steffes (P63198)
Benjamin S. Manson (P66187)
HEWSON & VAN HELLEMONT, PC
Attorney for Defendant Farmers
25900 Greenfield Road, Suite 650
Oak Park, MI 48237

(248) 968-5200
bmanson@vanhewpc.com

STEPHEN M. WITTBRODT (P76160)
The Michigan Law Firm, PLLC

Attorney For Intervening Plaintiff

717 S. Eton Street

Birmingham, MI 48009

Phone: (844) 464-3476

Fax: (248) 480-0960

Email: steve@themichiganlawfirm.com

MARY CATHERINE RENTZ (P33011)
Plunkett Cooney

Attorney For Defendants Enterprise/EAN
150 W. Jefferson, Ste. 800

Detroit, M1 48226

Phone: (313) 983-4856

Fax: (248)901-4040

E-mail: mrentz@plunkettcooney.com

MELISSA A. COX (P71976)

JAMES PELLAND (P51237)

DANIEL J. WILLIAMS (P72085)

Fausone Bohn, LLP

Attorneys For Defendant Gary Duane Rupp
41700 W. Six Mile Road, Ste. 101
Northville, MI 48168

Phone: (248) 380-9976

Fax: (248) 380-3434

Email: mcox@fb-firm.com

BRIAN D. WRIGHT (P36862)

Julie A. Taylor & Associates

Attorney For Defendant/Cross Defendant
Patsy Villneff

20750 Civic Center Dr.,, Ste. 400
Southfield, MI 48076

Phone: (248) 945-3822

Fax: (855) 847-1378

Email: brian.wright.slym@statefarm.com

AFFIDAVIT OF KRISTEN ZUB

KRISTEN ZUB, being first duly sworn deposes and states as follows:

1. I am a Risk Management Coordinator for Enterprise Leasing Company of

Detroit, LLC,

2. [ am making this Affidavit based on personal knowledge of this matter.
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TURNER - EAN'sMotion for Summary Disposition
Exhibit 1 - Affidavit of Kristen Zub

3. I have had an opportunity to review the unit history for the vehicle rented to

Tamerra Harper.

4, The vehicle rented to Tamerra Harper was registered in the State of
Maryland.
5. Based upon my review of the unit history, the vehicle rented to Tamerra

Harper was operated in the State of Michigan from March 18, 2015 through April 11, 2015
only.

6. The first and only time the vehicle was ever operated in Michigan was
beginning March 18, 2015 through the accident date.

7. As the vehicle had only been operated in the State of Michigan from
March 18, 2015 through April 11, 2015, it has not been operated in the State of Michigan

for an aggregate of more than 30 days in any calendar year.

8. If sworn as a witness, | can testify competently to the facts stated in this
affidavit.
KRISTEN ZUB
Subscribed and sworn to before me
this ___day of ,2016.
, Notary Public
County,

My commission expires:

Open.08580.60787.17739644-1
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TURNER - Farmers Responseto EAN'sMotion for Summary Disposition

STATE OF MICHIGAN
IN THE CIRCUIT COURT FOR THE COUNTY OF WAYNE

WALTER SAKOWSKI, as Conservator for MEAGAN

TURNER,
Plaintiff,
and Case No. 16-002031-NF
RIVERVIEW MACOMB HOME & ATTENDANT
CARE, LLC, HON. ANNETTE J. BERRY

Intervening Plaintiff,
%

FARMERS INSURANCE EXCHANGE, GARY
DUANE RUPP, as personal representative of the estate
of JASON PUCKETT,

Defendants/Cross-Plaintiffs/Cross-Defendants

NV 0T:85:8 020T/ST/¥ DSIN 49 AATIDAY

and

ENTERPRISE LEASING CORPORATION OF DETROIT,
LLC, PATSY VILLNEFF, TAMERA HARPER, EAN
HOLDINGS, LLC,

Defendants/Cross-Defendants.

Paul J. Whiting, 111 (P61570) Robert D. Steffes (P63198)
Whiting Law Victoria J. H. Orlewicz (P74394)
Attorneys for Plaintiff HEWSON & VAN HELLEMONT, PC
26300 Northwestern Hwy., Ste. 301 Attorney for Farmers

Southfield, M1 48076 25900 Greenfield Road, Suite 650
(248) 355-5900 Oak Park, M1 48237

(248) 968-5200
Stephen M. Wittbrodt (P76160)

The Michigan Law Firm, PLLC Melissa A. Cox (P71976)

Attorney for Intervening Plaintiff James Pelland (P51237)

717 S. Eton Street Daniel J. Williams (P72085)

Birmingham, MI 48009 Fauson Bohn, LLP

(248) 464-3476 Attorneys for Gary Duane Rupp
41700 W. Six Mile Road, Suite 101

MARY CATHERINE RENTZ (P33011) Northville, Ml 48168

Plunkett Cooney (248) 380-9976

Attorney For Enterprise/EAN
150W. Jefferson, Suite 800
Detroit, M1 48226

Phone: (313) 983-4856

Fax: (248) 901-4040

FARMERS INSURANCE EXCHANGE’S RESPONSE TO EAN HOLDINGS, LLC’S
MOTION FOR SUMMARY DISPOSITION
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TURNER - Farmers Responseto EAN'sMotion for Summary Disposition

Defendant/Cross-Plaintiff/Cross-Defendant, Farmers Insurance Exchange, by and
through its attorneys, Hewson & Van Hellemont, P.C., opposes Defendant/Cross-Defendant

EAN Holdings, LLC’s motion for summary disposition and in response thereto states as follows:

1. Admitted.
2. Admitted upon information and belief.
3. Farmers admits that Enterprise’s “Unit History” indicates that the vehicle was not

“rented” in the State of Michigan; however, the rental history does not establish whether or not
the vehicle was “operated” within the State of Michigan for an aggregate of more than 30 days in
the year prior to Plaintiff’s alleged April 11, 2015 motor vehicle accident.

4. Farmers denies that the proposition of law contained in paragraph four is precisely
accurate. Instead, Farmers admits that a vehicle not registered in this State and not operated in
this State for more than 30 days in a calendar year is not required to have in effect the security
otherwise mandated by MCL 500.3101.

5. Denied. MCL 500.3114(4) imposes an obligation to pay personal protection
insurance benefits upon “the insurer of the owner of the motor vehicle...”. Enterprise is both (1)
the insurer of itself, and (2) the owner of the vehicle in question. Therefore, under the plain
language of the statute, Enterprise is obligated to provide PIP benefits.

6. Farmers admits that Enterprise has accurately characterized the holding in the
unpublished decision cited; however, Farmers denies that the authority is binding or otherwise
controls the question presented here. Notwithstanding Heichel, the plain language of the statute
places Enterprise within the order of statutory priority provided for in MCL 500.3114.

7. Denied.

[Appellee's Appendix - Page 32b]
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TURNER - Farmers Responseto EAN'sMotion for Summary Disposition

Farmers further relies on its brief in opposition to Enterprise’s motion, along with the

exhibits attached thereto, filed herewith.

WHEREFORE, Defendant/Cross-Plaintiff/Cross-Defendant, Farmers Insurance

Exchange, respectfully requests that this Honorable Court enter an Order:

a.

b.

Dated: February 5, 2017

Denying Enterprise’s motion for summary disposition;

Granting summary disposition in favor of Farmers and dismissing all
claims against Farmers in their entirety;

Declaring that Enterprise, as the insurer of the owner of the vehicle
occupied by Plaintiff, is obligated to provide PIP coverage and renders
Plaintiff ineligible for PIP benefits under the assigned claims plan; and

Awarding Farmers all other relief to which it is entitled.
Respectfully submitted,

HEwsSON,& VAN HELLEMONT PC

Nicholas S. Ayoub (P#L545)

Attorney for Defendant
BUSINESS ADDRESS

625 Kenmoor Ave. SE

Suite 304

Grand Rapids, M1 49546

[Appellee's Appendix - Page 33b]
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STATE OF MICHIGAN
IN THE CIRCUIT COURT FOR THE COUNTY OF WAYNE

WALTER SAKOWSKI, as Conservator for MEAGAN

TURNER,
Plaintiff,
and Case No. 16-002031-NF
RIVERVIEW MACOMB HOME & ATTENDANT
CARE, LLC, HON. ANNETTE J. BERRY

Intervening Plaintiff,
%

FARMERS INSURANCE EXCHANGE, GARY
DUANE RUPP, as personal representative of the estate
of JASON PUCKETT,

Defendants/Cross-Plaintiffs/Cross-Defendants

NV 0T:85:8 020T/ST/¥ DSIN 49 AATIDAY

and

ENTERPRISE LEASING CORPORATION OF DETROIT,
LLC, PATSY VILLNEFF, TAMERA HARPER, EAN
HOLDINGS, LLC,

Defendants/Cross-Defendants.

Paul J. Whiting, 111 (P61570) Robert D. Steffes (P63198)
Whiting Law Victoria J. H. Orlewicz (P74394)
Attorneys for Plaintiff HEWSON & VAN HELLEMONT, PC
26300 Northwestern Hwy., Ste. 301 Attorney for Farmers

Southfield, M1 48076 25900 Greenfield Road, Suite 650
(248) 355-5900 Oak Park, M1 48237

(248) 968-5200
Stephen M. Wittbrodt (P76160)

The Michigan Law Firm, PLLC Melissa A. Cox (P71976)

Attorney for Intervening Plaintiff James Pelland (P51237)

717 S. Eton Street Daniel J. Williams (P72085)

Birmingham, MI 48009 Fauson Bohn, LLP

(248) 844.464.3476 Attorneys for Gary Duane Rupp
41700 W. Six Mile Road, Suite 101

MARY CATHERINE RENTZ (P33011) Northville, Ml 48168

Plunkett Cooney (248) 380-9976

Attorney For Enterprise/EAN
150W. Jefferson, Suite 800
Detroit, M1 48226

Phone: (313) 983-4856

Fax: (248) 901-4040

BRIEF IN OPPOSITION TO EAN HOLDINGS, LLC’S MOTION FOR SUMMARY
DISPOSITION AND IN SUPPORT OF FARMERS’ CROSS-MOTION FOR SUMMARY
DISPOSITION

[Appellee's Appendix - Page 34b]



TURNER - Farmers Responseto EAN'sMotion for Summary Disposition

OVERVIEW OF QUESTION PRESENTED

The cross dispositive motions before the Court present a legal dispute over priority for
first-party personal protection insurance (PIP) coverage. Farmers, the assigned claims carrier and
insurer of last resort, claims that EAN Holdings, LLC (“Enterprise”)® is in a higher order of
priority and is responsible to provide PIP benefits to the claimant and to reimburse Farmers for
benefits and loss adjustment expenses it has paid to or on behalf of the claimant.

The underlying no-fault claimant, Megan Turner, was injured while riding in a rental car
owned by EAN Holdings, LLC, an entity which, at the time of the accident, was a certified self-
insurer under the Michigan no-fault statute. After concluding that PIP coverage was not available
under any of the higher priority classes, Turner sought PIP coverage through EAN Holdings,
LLC, which is, for purposes of the act, “the insurer of the owner [and] registrant of the vehicle
[Turner] occupied.” MCL 500.3114(4)(a). EAN Holdings, LLC denied that it had a statutory
obligation to provide benefits despite the applicable statutory mandate stating that the vehicle
that Turner occupied was not required to be insured under Michigan law because it had not been
operated in Michigan for more than 30 days in the prior year.

Farmers maintains that Enterprise is under a clear statutory obligation to provide PIP
coverage for Megan Turner and that the clear and unambiguous statutory obligation to provide
PIP coverage under MCL 500.3114(4)(a) is in force regardless of whether the particular vehicle
was required to have Michigan PIP coverages. Enterprise’s proposed exception to the otherwise
clear and unambiguous statutory mandate is not supported by the plain language of the

legislative enactment and must therefore be rejected.

! The actual legal entity that registered and owned the vehicle and is certified as a self-
insured is EAN Holdings, LLC. However, that company does business as Enterprise Rent-a-Car.
For convenience, at times herein Farmers will refer to EAN Holdings, LLC as simply
“Enterprise.”

[Appellee's Appendix - Page 35b]
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TURNER - Farmers Responseto EAN'sMotion for Summary Disposition

STATEMENT OF FACTS AND PROCEDURAL HISTORY

The legally significant facts are not in dispute and the issue presented for the Court to
decide is purely one of law and, more specifically, of statutory construction.

Plaintiff Meagan Turner was severely injured on April 11, 2015 while riding as a
passenger in a rental vehicle titled to EAN Holdings, LLC, which does business as Enterprise
Rent-a-Car. (Exhibit 1 & 2). The vehicle was registered in Maryland. (Exhibit 2). According to
Enterprise’s rental history, the vehicle had only been operated in the State of Michigan since
March 18, 2015, 23 days before the accident. (See Affidavit of Kristen Zub, filed with
Enterprise’s motion).

Plaintiff Turner was not insured under a no-fault policy of her own and did not reside
with a relative that was insured under a policy. She sought coverage through EAN Holdings,
which denied the claim suggesting that the vehicle was “not subject to the Michigan No-Fault
laws.” (Exhibit 3). Based on that denial and the absence of applicable insurance, Plaintiff sought
coverage through the assigned claims plan. That claim was assigned to Farmers, which has
assumed the obligation to provide no-fault coverage, subject to its rights to reimbursement under

MCL 500.3172.

2 As discussed, Enterprise argues that the controlling issue is whether the vehicle had
been operated in Michigan for an aggregate of more than 30 days, while Farmers takes the
position Enterprise’s coverage is applicable regardless of the length of time that vehicle was
operated in Michigan and that therefore the fact is not legally significant. Nonetheless, because
of the nature of vehicle renting, the rental history does not necessarily establish that the vehicle
had not been operated in the state for more than 30 days prior to the time of the accident. Once a
vehicle is rented, the driver is free to travel across state boundaries and there is no way to know
whether or not the renters drove the vehicles in Michigan. Enterprise’s employee doesn’t have
personal knowledge of whether any of the previous renters of the vehicle operated the vehicle in
Michigan in the year prior to the accident. However, for purposes of this motion, Farmers will
stipulate to the fact that the vehicle had only been operated in Michigan 23 days prior to the date
of the accident.

[Appellee's Appendix - Page 36b]
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TURNER - Farmers Responseto EAN'sMotion for Summary Disposition

Turner initiated this civil action against both Farmers and Enterprise, among others,
seeking the payment of PIP benefits.®> Farmers brought a cross-claim against Enterprise seeking
reimbursement for benefits it has paid to Turner, as well as the expenses it has incurred in
servicing the claim. (Farmers’ Cross-Complaint, § 13). Farmers also sought a judgment declaring
that Enterprise is the insurer in the highest order of statutory priority applicable to this claim and
is otherwise required to provide PIP coverage to Megan Turner, as required under the Michigan
no-fault act.

Enterprise now seeks summary disposition and a legal determination that it is not
obligated to provide PIP coverage for this loss because this particular vehicle was not registered
in this State or operated here for more than 30 days in aggregate within the year. In response,
Farmers states that it is entitled to summary disposition and judgment as a matter of law
declaring that Enterprise is statutorily obligated to provide PIP coverage inasmuch as Enterprise
was the “insurer of the owner of the vehicle [Turner] occupied” at the time of the accident. MCL

500.3114(4)(a).

l. STANDARD OF REVIEW

Farmers concurs with and adopts the standards of review contained in Enterprise’s brief.

1. LAW AND ARGUMENT

A. Overview of the No-Fault Statutory Scheme

The Michigan automobile no-fault insurance act went into effect on March 31, 1973 with

the goal of providing those injured in motor vehicle accidents with *“assured, adequate, and

% Farmers, as the assigned claims carrier, has paid PIP benefits and otherwise satisfied
Plaintiff’s claims for the payment of benefits, subject to its right of reimbursement against the
higher priority insurer. The principle claim for PIP benefits by Plaintiff will be dismissed.

[Appellee's Appendix - Page 37b]
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TURNER - Farmers Responseto EAN'sMotion for Summary Disposition

prompt reparation for certain economic losses.” Shavers v Attorney General, 402 Mich 554, 579;
267 NW2d 72 (1978). As part of the scheme, the act makes no-fault insurance coverage
compulsory, "whereby every Michigan motorist is required to purchase no-fault insurance or be
unable to operate a motor vehicle legally in this state.” Id. The statute requires that the owner or
registrant maintain security for the payment of benefits under personal protection insurance
(PIP), property protection insurance (PPI), and residual liability insurance.

While satisfaction of the security mandate is generally achieved through purchasing a
formal insurance policy, the statute expressly allows a person or entity to be “self-insured” if
certain conditions are met:

(4) Security required by subsection (1) may be provided by any other
method approved by the secretary of state as affording security equivalent to that
afforded by a policy of insurance, if proof of the security is filed and continuously
maintained with the secretary of state throughout the period the motor vehicle is
driven or moved on a highway. The person filing the security has all the
obligations and rights of an insurer under this chapter. When the context permits,
"Insurer" as used in this chapter, includes a person that files the security as
provided in this section. [MCL 500.3101(4).]

Enterprise (i.e. EAN Holdings, LLC) has availed itself of this option and is certified by the
Department of Insurance and Financial Services as a Self-Insured Entity. (Exhibit 4). Enterprise,
therefore, is the functional equivalent of the insurer of Enterprise (the owner and registrant of the
vehicle) for purposes of applying the statute.

Importantly, no-fault insurance is akin to personal health and accident coverage in that it
is not dependent upon the ownership of a specific motor vehicle. Madar v League Gen, 152 Mich
App 734; 394 NW2d 90 (1986). The mandate of the no-fault act is that people, not vehicles, be
insured against loss. See DAIIE v Home Ins Co, 428 Mich 43, 49; 405 NW2d 85 (1987); Lee v
DAIIE, 412 Mich 505, 516; 315 NW2d 413 (1982); see also Universal Underwriters Group v

Alistate Ins Co, 246 Mich App 713, 725-730; 635 NW2d 52 (2001).

[Appellee's Appendix - Page 38b]
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TURNER - Farmers Responseto EAN'sMotion for Summary Disposition

Sections 3105 and 3107 govern when a person is entitled to PIP benefits as well as the
nature of the benefits recoverable; while 88 3114 and 3115 govern the question of which insurer
is responsible for providing the benefits. Generally, a person suffering accidental bodily injury
out of the use, operation or maintenance of a motor vehicle is entitled to benefits for reasonable
charges incurred for reasonably necessary products, services, and accommodations for the
person’s care recovery or rehabilitation. A person eligible to claim benefits must generally first
claim those benefits from his or her own insurer, the insurer of the owner of the registrant of the
vehicle or the insurer of the operator of the vehicle, in that order. MCL 500.3114. The rules
governing entitlement to benefits are generally referred to as the “eligibility” rules, while the
rules governing which insurer is obligated to pay those benefits are generally referred to as the
“priority” rules. The priority obligation applicable to Enterprise is found in MCL 500.3114(4):

Except as provided in subsection (1) to (3), a person suffering accidental

bodily injury arising from a motor vehicle accident while an occupant of a motor

vehicle shall claim personal protection insurance benefits form insurers in the

following order of priority: (a) The insurer of the owner or registrant of the
vehicle occupied.

The parties do not dispute the fact that Turner suffered “accidental bodily injury out of
the use, operation or maintenance of a motor vehicle” and that she is otherwise entitled to claim
PIP benefits. Rather, the controversy centers on the application of the priority rule.* Specifically,
the question is whether Enterprise is an “insurer of the owner...of the vehicle [plaintiff]

occupied.” MCL 500.3114(4)(a). Because Enterprise is the insurer of Enterprise (itself), the

owner of the vehicle, it is required to provide PIP benefits to or for the benefit of Turner.

* As the assigned claims carrier, Farmers is the PIP carrier of last resort that will only
have an obligation to provide coverage if no other PIP coverage is applicable. MCL 500.3172.
Accordingly, any liability that Farmers has to Turner is contingent on whether Enterprise is
obligated to provide coverage to Turner.
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TURNER - Farmers Responseto EAN'sMotion for Summary Disposition

Therefore, Farmers is entitled to judgment as a matter of law declaring that Enterprise is higher

in priority and the insurer applicable and liable for providing PIP coverage.

B. Enterprise is the “Insurer of the Owner of the Vehicle Involved in the
Accident as a Matter of Law

The statutory phrase to be applied in this case is rather simple and straight-forward. The
section at issue requires the person suffering injury “while an occupant of a motor vehicle” to
claim PIP benefits from the “insurer of the owner or registrant of the vehicle occupied...”. MCL
500.3114(4). There is no dispute concerning the fact that Enterprise (i.e. EAN Holdings) was the
owner of the vehicle in which Turner was riding when she was injured.”

Enterprise attempts to escape its otherwise clear obligation by suggesting that the
particular vehicle in question was not required to have no-fault insurance coverage in effect at
the time of the accident, even if the coverage relationship existed. However, Michigan law has
consistently held that coverage is tied to the owner or registrant, not to any particular vehicle.
The insurer/insured relationship exists regardless of whether specific vehicles are listed or
covered in the policy. See Madar v League Gen, supra; Universal Underwriters, supra
(recognizing that a person remains the named insured under a policy of PIP insurance even if the
vehicle listed in the policy is sold or destroyed).

There can be no real dispute that Enterprise is the vehicle-owner’s insurer. And,
Enterprise is no less its own “insurer” even if the vehicle in this accident was not expressly
required to be insured under Michigan law. Multiple panels of our Court of Appeals have
unanimously concluded that the owner of a vehicle is an insured under a no-fault policy even if

the particular car associated with the accident was not listed or covered under the policy.

> The vehicle was also registered to Enterprise, equally making Enterprise the insurer of
the registrant of the vehicle.
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In Farmers Insurance Exchange v Farm Bureau Ins Co, 272 Mich App 106; 724 NW2d
485 (2006), the Court of Appeals held that the phrase, “the insurer of the owner or registrant of
the motor vehicle involved in the accident” applied to the van owner’s insurer, even though the
van owner’s policy only covered a different vehicle that was not involved in the accident. The
Court reasoned:

MCL 500.3114(5)(a) states that the insurer is liable if it is “[t]he insurer of
the owner or registrant of the motor vehicle involved in the accident.” In order to
scrutinize the plain language of the statutory sentence, we consult the dictionary
definition of the word “of.” The word *“of” is “used to indicate inclusion in a ...
class” and “used to indicate possession or association ....” Random House
Webster's College Dictionary (1997). The sequential prepositional phrases “of
the owner or registrant” and “of the motor vehicle involved in the accident”
define the relevant insurer. The first prepositional phrase, “of the owner or
registrant,” establishes a relationship between the “insurer” and an individual
“owner or registrant” on the basis of the contractual nature of the parties'
relationship. The second phrase establishes a relationship between an individual
“owner or registrant” and “the motor vehicle involved in the accident” on the
basis of “the owner or registrant['s]”” possession of “the motor vehicle involved in
the accident.” The prepositional phrases demarcate contracting parties, with the
first party defined by the contractual relationship and the second party defined by
the possessive relationship. Pursuant to the plain language of the statute, all that is
required for an insurer to be first in priority to pay no-fault benefits is to insure
“the owner or registrant of the motor vehicle involved in the accident.” In other
words, the plain language of MCL 500.3114(5)(a) states that the insurer need not
insure the vehicle in the accident, but must insure the owner or registrant. Here,
because defendant insured Petiprin, who owned the van involved in the accident,
defendant is first in priority to provide benefits under MCL 500.3114(5)(a). Had
the Legislature intended MCL 500.3114(5)(a) only to require an insurer to
provide no-fault benefits if the insurer actually insured the motor vehicle involved
in the accident, it could have chosen the following language for MCL 500.3114(5)
(@): “The insurer of the motor vehicle involved in the accident,” deleting the first
prepositional phrase, “of the owner or registrant.” Clearly, the Legislature did not
choose that language, and for us to adopt defendant's position would be to render
the phrase “of the owner or registrant” in the statute nugatory. Griffith, supra at
533-534, 697 NW2d 895. [Id. at 113-114]

A separate panel of the Court came to the same conclusion in a previous case that

construed the same phrase contained in the MCL 500.3115:
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This statutory language clearly states that the insurer of the owner or
registrant of the motor vehicle involved in the accident is liable for payment of
personal protection insurance benefits. Contrary to Pioneer's argument, the statute
does not state that the injured person must seek these benefits from the insurer of
the motor vehicle. Stated another way, the statute does not mandate that the
vehicle involved in the accident must have been insured by the insurer of the
owner before an injured person can seek benefits. Pioneer points to no authority
that supports its interpretation, and we find Pioneer's interpretation contrary to the
plain language of the statute. The Legislature is presumed to have intended the
meaning conveyed by the specific words used in the statute. [Pioneer State Mut
Ins Co v Titan Ins Co, 252 Mich App 330, 336; 652 NW2d 469, 472 (2002).]

Finally, on September 15, 2015, the Court of Appeals issued a published opinion in Titan
Ins Co v Am Country Ins Co, 312 Mich App 291; 876 NwW2d 853 (2015). The motor vehicle at
issue in that case was used in the business of transporting passengers and was uninsured. The
vehicle’s owner, however, was insured through the defendant in connection with other vehicles it
owned. The panel considered two alternative priority rules to determine whether the owner’s
insurer was obligated to extend PIP coverage even though it did not insure the actual vehicle
involved in the accident.

The panel concluded that the defendant did not fall within the § 3114(2) priority order
because that rule addresses “the insurer of the motor vehicle” occupied. In contrast, though, the
panel held that the defendant’s coverage was applicable under § 3114(4) because the defendant
was the “insurer of the owner or registrant of the vehicle occupied.” Accordingly, even though
the involved vehicle was not insured, the owner of the vehicle was insured by the defendant,
triggering priority under § 3114(4).

The Titan Ins panel recognized that it was bound under Farmers Ins Ex and Pioneer, and
that the defendant insurer was liable to pay benefits even though it did not insure the vehicle

involved in the accident. The opinion also highlights the fact that not only could the Legislature

have worded the priority rule in a different way, as could be observed from the language used in
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subsection (2), in actuality, it did word one priority rule in that way, demonstrating the fact that it
knew how to express its intent.® Shinholster v Annapolis Hosp, 471 Mich 540, 566; 685 NW2d
275 (2004) (suggesting that the use of specific terms in other provisions demonstrates that the
Legislature knew how to express a specific intent and that the failure to employ similar language
in other sections evidences the Legislature’s contrary intent).

Titan is a published opinion of a prior panel of the Court of Appeals and is therefore
binding on this Court under MCR 7.215(J). Titan controls the question here concerning the
proper construction of MCL 500.3114(4). Regardless of whether the occupied vehicle was
required to be insured, the fact that its owner was the named insured (self-insured) means that the
insurer is obligated to pay PIP benefits under MCL 500.3114(4).

Enterprise relies on Parks v DAIIE, 426 Mich 191; 393 NW2d 833 (1986) and suggests
that it stands for the proposition that coverage will not apply if the vehicle in question was not
required to be registered in this state. However, in that case the Court was construing subsection
(3) of MCL 500.3114, not subsection (4), which is the section at issue here. Like the priority
rule in MCL 500.3114(2), MCL 500.3114(3) does not reference the insurer of the owner of the
vehicle, but rather references the insurer of the vehicle itself.” This distinction in the language

chosen by the Legislature cannot be ignored and is worth careful consideration. MCL

® See also MCL 500.3114(3), which imposes the obligation to pay PIP benefits upon the
“insurer of the furnished vehicle.” This is the provision at issue in Parks v DAIIE, 426 Mich
191; 393 NwW2d 833 (1986), the primary authority on which Enterprise relies, as discussed
below.

" The entire provision readings:

An employee, his or her spouse, or a relative of either domiciled in the
same household, who suffers accidental bodily injury while an occupant of a
motor vehicle owned or registered by the employer, shall receive personal
protection insurance benefits to which the employee is entitled from the insurer of
the furnished vehicle.
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500.3114(2) imposes the obligation to provide PIP coverage on “the insurer of the motor
vehicle” occupied, and similarly, MCL 500.3114(3) imposes the obligation on “the insurer of the
furnished vehicle.” Both of these rules tie coverage to the insurer of the vehicle. And, as
recognized in Titan, were either of those rules applicable here, the prerequisite would necessarily
be that Enterprise insured the vehicle at issue. However, unlike MCL 500.3114(2)® and MCL
500.3114(3), MCL 500.3114(4) imposes the coverage obligation on the “insurer of the owner of
the vehicle.” Stated another way, while MCL 500.3114(2) and MCL 500.3114(3) tie the
“insurer” directly to “the vehicle,” MCL 500.3114(4), in stark contrast, ties the “insurer” to the
“owner of the vehicle.” Because the applicable priority provision is MCL 500.3114(4), the only
question is whether Enterprise insured the vehicle owner (i.e. Enterprise). And while important
for an analysis under the other two subsections, it is irrelevant whether Enterprise directly
insured the vehicle for purposes of the analysis required under MCL 500.3114(4). Therefore,
Parks, which was construing a completely different priority provision, is simply not authoritative

or instructive here.

® In a rather recent unpublished opinion, a panel of this Court reached the same
conclusion concerning the construction of MCL 500.3114(3) as the Titan panel reached in
construing MCL 500.3114(2):

Much as Citizens would like us to read the statute otherwise, “the insurer”
is not tied to the employer, but is, instead, tied to the furnished vehicle. The
language in MCL 500.3114(3) entitling the injured to PIP benefits from “the
insurer of the furnished vehicle” is markedly different from, for example, the
language in MCL 500.3114(4) which provides that the injured shall receive PIP
benefits ... from insurers in the following order of priority: (a) The insurer of the
owner or registrant of the vehicle occupied....” Clearly, the legislature recognizes
a distinction between an insurer of a furnished vehicle and the insurer of an owner
or registrant. Had the legislature intended MCL 500.3114(3) to apply to the
insurer of the owner or registrant of the furnished vehicle it would have so stated.
It did not. It explicitly stated that an injured party was entitled to PIP benefits
simply from the insurer of the furnished vehicle. The insurer of the furnished
vehicle is Citizens. Hamdi v Citizens Ins Co of Am, No. 314255, 2014 WL
5018825, at 4 (Mich Ct App October 7, 2014). (Attached as Exhibit 5).
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The distinction is all-important because while vehicles can be excluded from coverage
under circumstances, owners cannot be divorced from coverage. Consider any owner of multiple
vehicles who is insured under a no-fault policy. That policy provides insurance coverage to the
person, the “owner” or “registrant.” That policy may also exclude coverage on a particular
vehicle. While the insurer may not be the “insurer of the excluded vehicle,” it is nonetheless the
“insurer of the owner of that excluded vehicle.” While Parks recognizes an extra-judicial
exclusion for fleet vehicles that are not required to be insured, this exclusion of coverage on
vehicles has no effect or bearing when the priority rules imposes the obligation on the “insurer of
the owner.” Accordingly, even if the vehicle involved in the accident here is properly
characterized as excluded under the rule announced in Parks, it would have no effect when the
priority rule is tied to the insurer of the owner of the vehicle.

Moreover, the Parks panel appears to acknowledge that it was crafting an extra-textual
rule and warned that this rule should not be extended to circumstances other than the employer-
furnished vehicle scenario. In addition, even the limited exception at issue in Parks is founded
upon an outmoded exercise of judicial authority which has been continually rejected in more
modern Michigan jurisprudence. See Spectrum Health Hosps v Farm Bureau Mut Ins Co of
Michigan, 492 Mich 503; 821 NW2d 117 (2012).

Here, the only analysis permitted is the application of the plain language of MCL
500.3114(4). Because Enterprise is its own no-fault insurer and because Enterprise is also the
“owner” of the occupied vehicle, Enterprise is statutorily obligated to provide PIP coverage for

Turner’s loss.
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C. Heichel v GEICO Indemnity Co Should be Rejected Because it is not
Binding and was Erroneously Decided

Enterprise also relies on the unpublished decision of the Court of Appeals in Heichel.
Farmers concedes that this case is not factually distinguishable in a legally significant way.®
Nonetheless, a review of the opinion and the controlling statutory provision reveals how the
conclusion reached in Heichel is erroneous. Because the opinion is unpublished, this Court is not
obligated to follow it. More importantly, because the opinion misconstrues the statutory
provisions, this Court should not follow it.

There, the claimant, Adam Heichel, was injured when his motorcycle struck a Ford
Fusion that was rented from Enterprise Rent-A-Car. The Fusion was registered in North Carolina
and there was no evidence to suggest that it had been in Michigan for more than 30 days. The
title owner of the vehicle was EAN Holdings, LLC, the same Michigan self-insured entity that is
the defendant here. Under MCL 500.3114(5), the plaintiff sought PIP coverage from EAN
Holdings, LLC, in its capacity as the functional equivalent of the “insurer of the owner of the
vehicle involved in the accident.” The panel, however, found that EAN Holdings, LLC was not
liable for PIP, despite the fact that it was the insurer of the owner of the vehicle. Rather, the
panel tied the obligation to provide coverage to the requirement that the particular motor vehicle
be insured. It concluded that because the Fusion was not registered in Michigan and was not
operated in Michigan for more than 30 days, there was no requirement that vehicle have PIP
coverage in effect. Therefore, the panel held that EAN Holdings’ PIP coverage was not

applicable.

% Heichel does involve a different priority rule then the one implicated here. However,
Farmers recognizes that the controlling language of both rules reference the “insurer of the
owner of the vehicle” involved in the accident and that there is otherwise no reason to construe
those provisions differently.
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However, for the reasons discussed by the Court of Appeals in Titan, the obligation to
provide PIP coverage contained in that priority section of the statute is not tied to the involved
motor vehicle. MCL 500.3114(5) required the claimant to claim benefits from the insurer of the
owner of the vehicle involved, which was EAN Holdings, LLC, even if the particular vehicle
was not insured or otherwise not required to be insured.

While some may argue that tying coverage to a particular vehicle rather than the owner of
the vehicle is a better policy, the policy choice is one for the Legislature to make, not the Courts
under the guise of statutory construction. The Court’s obligation here is to apply the plain
language as written without reviewing the prudence of the particular policy choice manifest in
that language. See Spectrum Health Hosps, supra.

Instead, the task for this Court is simple. MCL 500.3114(4) requires it to identify the
insurer of the owner of the vehicle in which Turner was riding at the time of the accident.
Because the owner was EAN Holdings, LLC, and because EAN Holdings, LLC insures itself,
EAN Holdings, LLC is obligated to provide PIP benefits to Turner. Therefore, Farmers is
entitled to a judicial declaration that EAN Holdings, LLC is obligated to extend PIP benefits to

Turner and to reimburse Farmers for benefits and expenses it has paid to Turner.™

19 MCL 500.3172(3)(f) and MCL 500.3175 expressly provide a right to reimbursement
and indemnification from the insurer in higher priority and otherwise obligated to extend PIP
coverage.
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I1l. CONCLUSION
For these reasons, Defendant/Cross-Plaintiff/Cross-Defendant, Farmers Insurance
Exchange, respectfully requests that this Honorable Court enter an Order:

a. Denying Enterprise’s motion for summary disposition;

b. Granting summary disposition in favor of Farmers and dismissing all
claims against Farmers in their entirety;

C. Declaring that Enterprise, as the insurer of the owner of the vehicle
occupied by Plaintiff, is obligated to provide PIP coverage and renders
Plaintiff ineligible for PIP benefits under the assigned claims plan; and

d. Awarding Farmers all other relief to which it is entitled.

NV 0T:85:8 020T/ST/¥ DSIN 49 AATIDAY

Respectfully submitted,

HEWSON, & VAN HELLEMONT PC

Dated: February 5, 2017 By:

icholas S. Ayoub @#61545)
Attorney for Defendant
BUSINESS ADDRESS
625 Kenmoor Ave. SE
Suite 304
Grand Rapids, M1 49546

PROOF OF SERVICE
The undersigned certifies that the foregoing
instrument was served upon all parties to the above
cause to each of the attorneys of record at their
respective e-mail addresses disclosed on the

Notice of Z‘Iectronic F'rling og February 5, 2017.

Nicholas gf Ayoub
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Use this list for entities that qualify for a Certificate of Self-Insurance Authority (COSI) to operate as a Michigan
automobile self-insured entity pursuant to Public Act No. 204 of 2012. Note the list was updated January 1 and
entities may become qualified as self-insurers subsequent to the date below.

As of January 1, 2016

Archdiocese of Detroit
ADS Waste Holdings, Inc. and its wholly owned subsidiary Advanced Disposal Services Solid Waste Midwest, LLC
AT & T Inc. and its wholly owned subsidiary Michigan Bell Telephone
AT & T Inc. and its wholly owned subsidiary AT & T Services, Inc.
Avis Budget Group, Inc., P.V. Holding Corp.

Central Michigan University

City of Ann Arbor

City of Battle Creek

City of Dearborn

City of Detroit

City of Flint

. I
City of Warren ’,,rl’\f)\/?\ECT E‘*—‘
Consumers Energy Company Pl s N, Y
County of Saginaw “i n?’."'" ! ’_ : -.__.J- \\
Diocese of Gaylord s‘_}]v 7] 12\
Diocese of Grand Rapids el o
Diocese of Kalamazoo et iZy

. . \1 Y S0
Diocese of Lansing XD C’,i‘
Diocese of Marquette Xy ., @,l'
Diocese of Saginaw “"-,/.ESEAND ?),}Aﬂ”

R

DTE Electric Company (FKA Detroit Edison Company)

DTE Gas Company (FKA Michigan Consolidated Gas Company)
——>FAN Holdings, LLC

Eastern Michigan University

Ferris State University

Flint Mass Transportation Authority

Ford Motor Company

Genesee County

Grand Valley University

Lake Superior State University

Macomb County

MASB SEG Property Casualty Pool, Inc.

Metro Assoc for Improved School Leg Joint Risk, et al

Michigan Community College Risk Management Authority

Michigan County Road Commission Self-Insurance Pool

Michigan Gas Utilities Corporation

Michigan Municipal Liability and Property Pool

Michigan Municipal Risk Mgmt. Authority

Michigan State University

Michigan Technological University

Michigan Transit Pool

Middle Cities Risk Management Trust

Northern Michigan University

Oakland University

Regents of The University of Michigan

Road Commission for Oakland County

Saginaw Valley State University

State of Michigan

Suburban Mobility Authority for Regional Transportation

Wayne State University

Western Michigan University

Wisconsin Electric Power Company
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STATE OF MICHIGAN

COURT OF APPEALS

ABDULLAH HAMDI, UNPUBLISHED
October 7, 2014
Plaintiff/Counter-Defendant,

v No. 314255
Wayne Circuit Court
CITIZENS INSURANCE COMPANY OF LC No. 12-002583-NF
AMERICA,
Defendant/Cross-

NV 0T:85:8 020T/ST/¥ DSIN 49 AATIDAY

Defendant/Appellant,
and

AL NISH MOHAMMED dib/a 2 M'S
CHALMERS AUTO REPAIR, INC,,

Defendant,
and

NATIONAL CASUALTY COMPANY,
Defendant/Counter-Plaintiff/Cross-
Plaintiff/Appellee,

and

AQEEL ALZIRGANY and AYAT TRUCKING,
INC,,

Defendants.

CITIZENSINSURANCE COMPANY OF
AMERICA,

Plaintiff-Appellant,
% No. 316334
-1-
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Exhibit 5: Hamdi v Citizens Ins Co of America (M COA Docket No. 314255)

NATIONAL CASUALTY COMPANY,
PEOPLES INSURANCE AGENCY, LTD., and
JM WILSON CORPORATION,

Defendants-Appellees,
and

AYAT TRUCKING, INC., and AQEEL
ALZIRGANY,

Defendants.

CITIZENS INSURANCE COMPANY OF
AMERICA,

Plaintiff-Appellant,
v
NATIONAL CASUALTY COMPANY,
PEOPLES INSURANCE AGENCY LTD., and MM
WILSON CORPORATION,

Defendants-Appellees,
and

AYAT TRUCKING, INC. and AQEEL
ALZIRGANY,

Defendants.

Before: GLEICHER, P.J., and SERVITTO and KRAUSE, JJ.

PeER CURIAM.

In docket no. 314255, defendant/cross-defendant, Citizens Insurance Company of
America (“Citizens”) appeals as of right atria court order granting summary disposition in favor
of National Casualty Company (“National”) and finding that Citizens was the highest priority
insurer for purposes of a motor vehicle accident involving plaintiff Abdullah Hamdi (“Hamdi”)
and was thus responsible for payment of Hamdi’s no-fault insurance benefits. In docket no.’s
316334 and 317008, Citizens appeals as of right the trial court’s grant of summary disposition in

-2

Oakland Circuit Court
LC No. 2012-129205-CK

No. 317008
Oakland Circuit Court
LC No. 2012-129205-CK
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favor of National, Peoples Insurance Agency Ltd. (“Peoples’) and JM Wilson Corporation
(“IMW?), and its finding that Citizens' second complaint was frivolous. We affirm.

Hamdi was injured in a one-vehicle accident on April 16, 2011, in Arizonawhile driving
asemi truck or “tractor” and attached trailer, in the course of his employment. At the time of the
accident, Hamdi was employed with Ayat Trucking, Inc. as an interstate commercial truck driver
and the tractor and trailer he was driving were owned by Al Nish Mohammed d/b/a 2 M’s
Chamers Auto Repair, Inc. (“2 M’S"), but were leased to Ageel Alzirgany d/b/a Ayat Trucking
(“Ayat”) for a 12 month period. Citizens was the insurer of the tractor under a policy obtained
by 2 M’s and National was the insurer of the trailer under a policy obtained by Ayat.

Hamdi initiated a lawsuit against Citizens, National, Ayat Trucking, Ageel Alzirgany,
and 2 M’ s seeking payment of no-fault insurance benefits after both Citizens and National denied
benefits. A priority dispute ensued between Citizens and National and resulted in National filing
a cross-claim against Citizens seeking, primarily, a declaration as to the priority of these two
insurers. The trial court granted National’s request for relief on summary disposition, finding
that Citizens was the insurer legally responsible for payment of Hamdi’ s no-fault benefits as the
first in priority insurer. The tria court directed Citizens to pay Hamdi’s PIP benefits and it did
so, after which Hamdi dismissed its claims against Citizens, resolving that case (docket. no.
314255).

Citizens thereafter filed an action against National, Ayat, Ageel Alzirgany, Peoples and
JMW in Oakland Circuit Court arising out of the same incident. Citizens aleged in its complaint
that National was the highest insurer in priority and sought a declaration of the same and
reimbursement for the no-fault benefits that Citizens had paid to Hamdi thus far, as well as
recovery from Ayat and Aqgeel Alzirgany, alleging that they were required to insure both the
tractor and trailer. Citizens also claimed that Peoples and JMW were negligent in failing to
procure the insurance coverage on the tractor as required under the lease agreement presented to
them, causing Citizens to wrongly pay no-fault benefits. The trial court granted summary
disposition in favor of National based upon res judicata and collateral estoppel and awarded it
sanctions against Citizens for filing a frivolous action. The tria court further granted summary
disposition in favor of Peoples and IMW and denied Citizens' request to amend its complaint on
grounds of futility.

Docket No. 314255

Citizens first contends that the trial court erred in finding that it, and not National, was
the first in order of priority for purposes of providing Hamdi’s no-fault benefits based upon
relevant statutory language and that summary disposition should thus have been granted in favor
of Citizens. We disagree.

A motion for summary disposition under MCR 2.116(C)(10) tests the factual sufficiency
of the complaint. Maiden v Rozwood, 461 Mich 109, 119; 597 NW2d 817 (1999). When
deciding a motion for summary disposition, a court must consider the pleadings, affidavits,
depositions, admissions and other documentary evidence submitted in the light most favorable to
the nonmoving party. Ritchie-Gamester v City of Berkley, 461 Mich 73, 76; 597 NW2d 517
(1999). If the proffered evidence fails to establish a genuine issue regarding any material fact,

-3
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the moving party is entitled to judgment as a matter of law. Quinto v Cross & Peters Co, 451
Mich 358, 362-363; 547 NW2d 314 (1996).

Issues of statutory interpretation are reviewed de novo. City of Riverview v Sbley
Limestone, 270 Mich App 627, 630; 716 NW2d 615 (2006). The applicability of a statute is also
aquestion of law that is reviewed de novo. Id.

The primary goal of statutory interpretation is to give effect to the intent of the
Legidature. Brown v Detroit Mayor, 478 Mich 589, 593; 734 NW2d 514 (2007). To ascertain
such intent, we first focus on the language of the statute itself. Petersen v Magna Corp, 484
Mich 300, 307; 773 NW2d 564 (2009).

If statutory language is unambiguous, the Legislature is presumed to have
intended the meaning expressed in the statute. The words of a statute provide the
most reliable evidence of the Legidature's intent, and as far as possible, effect
should be given to every phrase, clause, and word in a statute. If the statutory
language is certain and unambiguous, judicial construction is neither required nor
permitted, and courts must apply the statute as written. 1d.

Judicial construction is only appropriate when an ambiguity exists in the language of the statute;
that is when it irreconcilably conflicts with another provision or is equally susceptible to more
than a single meaning. Lansing Mayor v Pub Serv Comm'n, 470 Mich 154, 166; 680 NW2d 840
(2004).

There is no dispute that Ayat leased both the tractor and trailer under a twelve month
lease or that it provided both to Hamdi in the course of his employment. MCL 500.3101
provides, in relevant part:

(1) The owner or registrant of a motor vehicle required to be registered in this
state shall maintain security for payment of benefits under personal protection
insurance, property protection insurance, and residual liability insurance. Security
shall only be required to be in effect during the period the motor vehicle is driven
or moved upon a highway. Notwithstanding any other provision in this act, an
insurer that has issued an automobile insurance policy on a motor vehicle that is
not driven or moved upon a highway may allow the insured owner or registrant of
the motor vehicle to delete a portion of the coverages under the policy and
maintain the comprehensive coverage portion of the policy in effect.

(2) Asused in this chapter:

*k*

(e) “Motor vehicle’ means a vehicle, including atrailer, operated or designed for
operation upon a public highway by power other than muscular power which has
more than 2 wheels. Motor vehicle does not include a motorcycle or a moped, as
defined in section 32b of the Michigan vehicle code, 1949 PA 300, MCL 257.32b.
Motor vehicle does not include a farm tractor or other implement of husbandry
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which is not subject to the registration requirements of the Michigan vehicle code
pursuant to section 216 of the Michigan vehicle code, 1949 PA 300, MCL
257.216. Motor vehicle does not include an ORV.

*k*

(h) “Owner” means any of the following:

(i) A person renting a motor vehicle or having the use thereof, under a lease or
otherwise, for a period that is greater than 30 days.

(if) A person who holds the legal title to a vehicle, other than a person engaged in
the business of leasing motor vehicles who is the lessor of a motor vehicle
pursuant to a lease providing for the use of the motor vehicle by the lessee for a
period that is greater than 30 days.

Under the above, Citizens is correct that Ayat was considered an owner of both the tractor and
the trailer (the trailer qualifying as a motor vehicle) and was required to maintain security for
payment of benefits under personal protection insurance, property protection insurance, and
residual liability insurance for both the tractor and the trailer. Ayat did obtain insurance on the
1998 Great Dane trailer through its National policy via a change endorsement on April 15, 2011
(the day before the accident). However, the 2002 Kenworth tractor was not actively added to the
National policy until April 18, 2011 (two days after the accident). Thus, at the time of the
accident, the only active policy of insurance on the tractor was a policy obtained by 2 M’s issued
by Citizens. While Ayat may have had an obligation to obtain insurance on the tractor, the fact
that it did not does not make National liable. A court will not hold an insurance company liable
for arisk that it did not assume. Citizens Ins Co v Pro—Seal Serv Group, Inc, 477 Mich 75, 82;
730 NW2d 682 (2007).

In any event, Citizens contention concerning priority ignores the plain reading of MCL
500.3114(3), which both parties agree governs this matter. That provision provides:

An employee, his or her spouse, or a relative of either domiciled in the same
household, who suffers accidental bodily injury while an occupant of a motor
vehicle owned or registered by the employer, shall receive persona protection
insurance benefits to which the employee is entitled from the insurer of the
furnished vehicle.

! Citizens contends that because Ayat obtained insurance through National on the trailer, it
necessarily also obtained National insurance on the tractor due to policy language. Citizens did
not raise this argument before the trial court and the trial court did not rule on this argument.
The argument not being preserved, we need not address it. Burns v Detroit (On Remand), 253
Mich App 608, 615; 660 NW2d 85 (2002), mod 468 Mich 881 (2003).
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Taking the statute piece by piece, there is no dispute that Hamdi [an employee] suffered an
accidental bodily injury. There is also no dispute that he did so while an occupant of a motor
vehicle, as he was driving the tractor, with the trailer attached, on a roadway. “Occupying” a
motor vehicle for purposes of MCL 500.3114 means to be in or upon the vehicle. Farm Bureau
Mut Ins Co v MIC General Ins Corp, 193 Mich App 317, 324; 483 NW2d 466 (1992).

The specific motor vehicle Hamdi was occupying was the tractor. A tractor and atrailer
are two separate and distinct motor vehicles under the No-Fault Act. See, Kelly v Inter-City
Truck Lines, Inc, 121 Mich App 208, 211; 328 NW2d 406 (1982)(“a semi-trailer, whether
attached to a cab or freestanding, is a“motor vehicle” under the no-fault act”); Citizens Ins Co of
America v Roadway Exp, Inc, 135 Mich App 465, 471; 354 NW2d 385 (1984)(“. . . a trailer
remains a separate ‘ motor vehicle’ when it is hooked up to atractor.”). This fact is aso made
clear by the specific language in the No-Fault Act as well as the requirement that a tractor and
trailer be separately insured.

The tractor was owned by Hamdi’s employer, Ayat, by virtue of the 12 month lease
under application of MCL 500.3101. Pursuant to MCL 500.3114(3), then, Hamdi “shall receive
personal protection insurance benefits to which the employee is entitled from the insurer of the
furnished vehicle” The insurer “of the furnished vehicle’ is Citizens, given that the furnished
vehicle, i.e., the one Hamdi was occupying at the time of the accident and the one provided by
his employer, was the tractor. There is simply no other way to read the plain and unambiguous
language of this statute.

Much as Citizens would like us to read the statute otherwise, “the insurer” is not tied to
the employer, but is, instead, tied to the furnished vehicle. The language in MCL 500.3114(3)
entitling the injured to PIP benefits from “the insurer of the furnished vehicle’ is markedly
different from, for example, the language in MCL 500.3114(4) which provides that the injured
shall receive PIP benefits“. . . from insurersin the following order of priority: (a) Theinsurer of
the owner or registrant of the vehicle occupied . . . .” Clearly, the legislature recognizes a
distinction between an insurer of a furnished vehicle and the insurer of an owner or registrant.
Had the legislature intended MCL 500.3114(3) to apply to the insurer of the owner or registrant
of the furnished vehicle it would have so stated. It did not. It explicitly stated that an injured
party was entitled to PIP benefits ssimply from the insurer of the furnished vehicle. The insurer
of the furnished vehicle is Citizens.

Citizens directs us to Besic v Citizens Ins Co of the Midwest, 290 Mich App 19, 26; 800
NW2d 93 (2010) in support of its position that Nationa should be considered first in priority, but
Besic actualy runs contrary to Citizens' stance. In that case, Besic was driving a tractor and
trailer that he owned personally but leased to MGR Express. MGR obtained liability insurance
on the tractor from Lincoln Insurance and Besic obtained a “bobtail” policy from Clearwater
insurance.? Citizens insured Besic's household vehicles. Besic wasin an accident in Ohio and a
priority dispute ensued amongst the three insurance companies concerning PIP benefits. The

2 Bobtail insurance is as a policy that insures the tractor and driver when the tractor is operated
without cargo or atrailer.
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trial court found that Clearwater was the responsible insurer and this Court affirmed. Lincoln’s
policy was for liability only, and did not afford PIP coverage. Clearwater’s policy, even though
it was a bobtail policy, expressly provided PIP benefits. This Court found that because Besic
was self-employed, MCL 500.3114(3) applied. This Court determined that Besic suffered
accidental bodily injury while an occupant of a motor vehicle owned by his employer and thus he
would receive PIP benefits from the insurer of the furnished vehicle under that statute. “In light
of the fact that only Clearwater extended PIP benefits to the truck involved in Besic's accident, it
hasfirst priority to pay Besic's first-party benefits.” Id. at 32.

Similarly, in this case, the lessor of the vehicle (2 M’sin this case; in Besic it was Besic)
obtained a policy on the tractor that provided PIP benefits and the lessee (Ayat in this case, MGR
Expressin Besic) did not. Citizens contends that its policy, just asin Besic, was a bobtail policy.
In Besic, that fact was irrelevant. It is irrelevant here as well. The relevant fact is that the
injured party was occupying a motor vehicle owned or registered by his employer. If so, the
injured party is entitled to PIP benefits from the insurer of the furnished vehicle, whoever that
insurer may be, and regardless of whether that insurer is the insurer of the employer.

Citizens also refers us to Celina Mut Ins Co v Lake Sates Ins Co, 452 Mich 84, 85; 549
NW2d 834 (1996). However, the issue presented in that case was “whether § 3114(3) of the no-
fault act applies when the injured person is operating an insured vehicle in the course of self-
employment.” Thetrial court held that it does, and that the insurer of the vehicle involved in the
accident is solely responsible for no-fault benefits and the Supreme Court agreed. Thus, Celina
sheds no light on the facts before us, except, perhaps much to Citizens' dismay, to reconfirm that
it isthe insurer of the vehicle that is responsible for payment of the PIP benefits-not the insurer
of the employer.

It is clear that National did not have a policy of insurance in place on the tractor and that
Citizens did. Consistent with the relevant statutory language, Citizens, being the undeniable
insurer of the tractor, isthe first in priority under MCL 500.3114(3). Thetrial court did not err in
finding that Citizens was the first in order of priority for payment of PIP benefits and its entry of
summary disposition orders regarding the same are affirmed.

Citizens next argues that the trial court erred in denying its motion for leave to file a
notice of non-party fault as to Peoples, Ayat’s insurance agency. Citizens sought to assert that
Peoples erroneously failed to include the tractor that Hamdi was driving at the time of the
accident in the National policy purchased by Ayat. Citizens thus claimed that Peoples was a
proximate cause or the proximate cause of Hamdi’s lack of no-fault insurance coverage and
sought to request that the jury assess fault as to Peoples. The trial court properly denied the
motion.

MCR 2.112(K), governing notices of nonparty fault provides:
(1) Applicability. This subrule applies to actions based on tort or another legal

theory seeking damages for personal injury, property damage, or wrongful death
to which MCL 600.2957 and MCL 600.6304, as amended by 1995 PA 249, apply.
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(2) Notice Requirement. Notwithstanding MCL 600.6304, the trier of fact shall
not assess the fault of a nonparty unless notice has been given as provided in this
subrule.

(3) Notice.

(&) A party against whom a claim is asserted may give notice of a claim that a
nonparty is wholly or partialy at fault. A notice filed by one party identifying a
particular nonparty serves as notice by al parties asto that nonparty.

(b) The notice shall designate the nonparty and set forth the nonparty's name and
last known address, or the best identification of the nonparty that is possible,
together with a brief statement of the basis for believing the nonparty is at fault.

(c) The notice must be filed within 91 days after the party filesits first responsive
pleading. On motion, the court shall alow a later filing of the notice on a
showing that the facts on which the notice is based were not and could not with
reasonable diligence have been known to the moving party earlier, provided that
the late filing of the notice does not result in unfair prejudice to the opposing

party.

First and foremost, Hamdi did not allege that he lacked no-fault insurance coverage as
claimed by Citizens. In his complaint, he alleged that he did have no-fault coverage, either from
Citizens or National, or both and that both refused to pay him benefits under the same. The
reasoning behind Citizens request to file its notice thus fails.

Second, under MCR 2,112(K)(1), notices of nonparty fault apply only to “actions based
on tort or another legal theory seeking damages for personal injury, property damage, or
wrongful death to which MCL 600.2957 and MCL 600.6304” apply. Hamdi’s clam was for first
party no-fault benefits. “A claim for no-fault benefits is not atort claim, nor is it comparable to
one.” Atkins v Suburban Mobility Authority for Regional Transp, 492 Mich 707, 718; 822
Nw2d 522 (2012).

Third, Citizens, citing Holton v A+ Ins Associates, Inc, 255 Mich App 318, 324; 661
NW2d 248 (2003), is correct that MCL 600.2957, containing provisions concerning comparative
negligence, applies to a tort action alleging an insurance agent’s failure to procure adequate
insurance. That case, however, instructs that the trial court correctly denied Citizens' motion for
leave to file its notice of nonparty fault.

In Holton, a homeowner underwent significant remodeling, including a new roof on his
home. The homeowner then contacted its insurance agent to increase the coverage on the home,
given the increased value after the extensive renovations. Id. at 319. Shortly thereafter, a roof
fire caused damage exceeding the amount of the homeowner’'s insurance coverage. The
homeowner sued his insurance agent for, among other things, failure to procure adequate
insurance. Id. at 320. Thus, the primary cause of action was negligence against the insurance
agent. Notably, a panel of this Court found that the trial court properly rejected the insurance
agent’s notice of nonparty fault (and thus an allocation of fault) against the roofing construction
company and plaintiff because plaintiff's action sought recovery for the insurance agent’s
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negligent failure to procure adequate insurance. Id. at 321-322. The insurance agent could not
request that liability for the lack of adequate insurance coverage be apportioned to anyone else
because defendants were the only parties potentialy responsible for plaintiffs lack of insurance
coverage. Thus, consideration of fault with regard to the roofing work or the fire was improper.
The Holton court opined:

Stated simply, plaintiffs claim is that their damages occurred because of
inadequate insurance coverage, not because of the home fire. Thelr action is
premised on defendants alleged liability for negligence resulting in the lack of
proper insurance coverage. Defendants have proffered no evidence showing that
plaintiffs or the contractor's aleged negligence in causing the fire is a factor in
whether the resulting property damage would be covered under plaintiffs
homeowner's insurance, which defendants allegedly failed to provide. That is, on
the evidence before us, the cause of the fire is no more relevant in this case than it
would be if it related to a purely accidental event, such as a lightning strike. A
defendant attempting to mitigate his liability through a comparative fault defense
has the burden of alleging and proving that another person's conduct was a
proximate cause of the plaintiff's damages. 1d. at 325-326.

Plaintiff Hamdi initiated this action solely for first party no-fault benefits under the
Michigan No-Fault Act, MCL 500.3101 et seq. Plaintiff thus claimed that he was damaged
because those who insured the vehicle that he was in at the time of his accident refused to pay
the PIP benefits they contractually agreed to pay. Under no factual scenario could Peoples be
responsible for the first party no-fault insurance benefits Hamdi was seeking. It is not a no-fault
insurer.

Hamdi did not allege negligence on the part of National, Citizens, or, for that matter,
Peoples. There can be no tort liability unless the defendant owed a duty to the plaintiff. Jonesv
Enertel, Inc, 254 Mich App 432, 437; 656 NW2d 870 (2002). Even if Peoples was negligent in
failing to add the tractor to the National policy, it still did not result in Hamdi having no PIP
benefits or in Citizens' failure to pay the same. It smply shifted the order of priority, which
affected Citizens. Thus, Peoples actions resulted in no damages to plaintiff. Denial of Citizens
reguest to file a notice of nonparty fault as to Peoples was appropriate.

Citizens next asserts that the trial court erred in denying its motion for relief from the
stipulated order of dismissal it entered into with Hamdi, which closed the case. We disagree.

This court reviews a trial court's decision to grant relief from a judgment or order for an
abuse of discretion. Detroit Free Press, Inc v Dep't of State Police, 233 Mich App 554, 556; 593
NwW2d 200 (1999). An abuse of discretion occurs when the trial court chooses an outcome
falling outside the range of reasoned and principled outcomes. Edry v Adelman, 486 Mich 634,
639; 786 NW2d 567 (2010).

Citizens moved for relief from the order pursuant to MCR 2.612(C)(1)(a) and (f), seeking
to have the case reopened so that the trial court could resolve Citizens' pending motion for
reconsideration. Those subrules provide as follows:
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(C) Grounds for Relief From Judgment.

(1) On motion and on just terms, the court may relieve a party or the legal
representative of a party from a fina judgment, order, or proceeding on the
following grounds:

(a) Mistake, inadvertence, surprise, or excusable neglect.

*k*

(f) Any other reason justifying relief from the operation of the judgment.

“Mistake” for purposes of MCR 2.612(C)(1)(a) has been understood by this Court to mean
“mutual mistake.” See Marshall v Marshall, 135 Mich App 702; 355 NW2d 661 (1984). The
trial court has the authority to vacate the judgment if it finds that both parties shared a mistaken
belief that led to their consent to a settlement. Villadsen v Villadsen, 123 Mich App 472, 477,
333 NW2ad 311 (1983). The mistake may also be that of the trial court. Fisher v Belcher, 269
Mich App 247, 262; 713 NW2d 6 (2005). However, relief from judgment is generally granted
only “when the circumstances are extraordinary and the failure to grant the relief would result in
substantial injustice.” Gillispie v Bd of Tenant Affairs of Detroit Housing Comm, 145 Mich App
424, 428; 377 NW2d 864 (1985). “Waell-settled policy considerations favoring finality of
judgments circumscribe relief under MCR 2.612(C)(1).” Rose v Rose, 289 Mich App 45, 58;
795 Nw2d 611 (2010).

It is a longstanding rule that parties are bound by their stipulations. See Thompson v
Continental Motors Corp, 320 Mich 219, 224-225; 30 NW2d 844 (1948). However, because a
stipulation is a type of contract, a party seeking to avoid a stipulation may use contract defenses.
Limbach v Oakland Co Bd of Co Rd Comm'rs, 226 Mich App 389, 394; 573 NW2d 336 (1997).
Accordingly, a stipulation may be set aside where there is evidence of mistake, fraud, or
unconscionable advantage. 1d.

In this matter, there is no indication that the stipulating parties, that is the parties to the
contract, were acting under mistake, fraud, or that either was given an unconscionable advantage
over the other. Citizens has not aleged that Hamdi was mistaken in any way or contributed to
Citizens' mistake or that the tria court made a mistake. Rather, Citizens ssimply entered the
dismissal with the remaining party prior to the trial court's denial of its motion for
reconsideration. The tria court, at the hearing on plaintiff’s motion for relief from judgment,
indicated that it had prepared an order denying reconsideration but that Citizens had the
dismissal entered prior to the court’s signing of the order denying reconsideration. Notably,
“MCR 2.612(C)(1)(a) was not designed to relieve counsel of ill-advised or careless decisions.”
Limbach, 226 Mich App at 393. This appears to have been a careless decision on Citizens' part,
to which MCR 2.612(C)(1)(a) would not provide relief.

Citizens adso moved for relief under MCR 2.612(C)(1)(f), the catch-all provision for
relief from judgment or order. To grant relief under this subsection, three requirements must be
fulfilled: “(1) the reason for setting aside the judgment must not fall under subsections a through
e, (2) the substantial rights of the opposing party must not be detrimentally affected if the
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judgment is set aside, and (3) extraordinary circumstances must exist that mandate setting aside
the judgment in order to achieve justice. Heugel v Heugel, 237 Mich App 471, 478-479; 603
NW2d 121 (1999).

In this case, (3) has not been met. Nevertheless, it appears that Citizens' primary concern
with having the trial court enter an order denying reconsideration was to ensure that its appeal of
the trial court’s summary disposition rulings was considered timely. Indeed, National raised a
jurisdictional challenge to Citizens' appeal, based upon timeliness. Under MCR 7.204(A)(1)(b),
aclaim of appeal istimely, and the Court therefore has jurisdiction, if the claim of appeal isfiled
“within 21 days after the entry of an order deciding a motion for new trial, amotion for rehearing
or reconsideration, or a motion for other relief from the order or judgment appeded, if the
motion was filed within the initial 21-day appeal period.” For the instant case to be considered
timely, therefore, the December 17, 2012, order must be considered an order disposing of a
motion for reconsideration or other relief from the order appealed from that was filed within the
initial 21-day appeal period. The trial court granted summary disposition in favor of National
and declared that Citizens was obligated to pay the no-fault benefits on August 17, 2012. On
September 6, 2012, Citizens filed a timely motion for reconsideration of that order. While the
October 2, 2012, dismissal order was the final order and the initial 21-day period commenced on
that date, the fact that the motion for reconsideration was filed prior to that date, and thus prior to
the expiration of the 21-day period is treated by this Court as timely filed so as to suspend the
time for filing a claim of appeal until the motion was decided. As aresult, Citizens has achieved
the justice it sought in its motion for relief from judgment or order.

Docket No.’s 316334 and 317008

Citizens asserts that National was not entitled to summary disposition pursuant to MCR
2.116(C)(7) because neither resjudicata nor collateral estoppel apply. We disagree.

A motion for summary disposition may be brought on the ground that an action is barred
by resjudicata or collateral estoppel. MCR 2.116(C)(7). Alcona Co v Wolverine Environmental
Production, Inc, 233 Mich App 238, 246; 590 NW2d 586 (1998). In reviewing a motion under
MCR 2.116(C)(7), a court must accept “[t]he contents of the complaint . . . as true unless
contradicted by documentation submitted by the movant.” Maiden v Rozwood, 461 Mich at 119.
The application of a preclusion doctrine is a question of law that is reviewed de novo. Minicuci
v Scientific Data Management, Inc, 243 Mich App 28, 34; 620 NW2d 657 (2000).

Res judicata prevents “multiple suits litigating the same cause of action.” Adair v Sate,
470 Mich 105, 121; 680 NW2d 386 (2004). Specifically, the doctrine bars a second, subsequent
action when “(1) the prior action was decided on the merits, (2) the decree in the prior decision
was a final decision, (3) both actions involved the same parties or their privies, and (4) the matter
in the second case was or could have been resolved in the first.” Stoudemire v Stoudemire, 248
Mich App 325, 334; 639 NW2d 274 (2001). Res judicata is broadly applied, barring not only
claims aready litigated, “but also every claim arising from the same transaction that the parties,
exercising reasonabl e diligence, could have raised but did not.” Adair, 470 Mich at 121.

With respect to res judicata, Citizens does not dispute that both Citizens and National
filed cross motions for summary disposition in the Wayne County case and that the same were
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decided on the merits by the trial court, nor does it dispute that both actions involved the same
parties or their privies. Citizens thus does not dispute the existence of elements (1) and (3) of res
judicata. Citizens argues, however, that the summary disposition rulings were not final as to the
ultimate payee of no-fault benefits to Hamdi such that elements (2) and (4) are lacking. In
support of its claim, Citizens relies on Judge Borman’s statements on the record at the summary
disposition hearings where, according to Citizens, Judge Borman opined that her decision did not
preclude Citizens from seeking reimbursement from National in subsequent litigation.

At the hearing, Judge Borman stated, “ There may be two owners here. Y ou may be able
to after you finish paying . . .. You got to start paying on this and stop disputing priority. You
may be able to go back against National who is also an owner, but you insured the furnished
vehicle, and there is insurance there. ... Then maybe you can come back against National who
should have aso had insurance because you' re both owners.” National, recall, issued a policy to
Ayat, as an owner, on the trailer. Thus, it appears that Judge Borman made a misstatement and
was actually referencing the fact that Ayat should have had insurance on the tractor because
National is clearly not an “owner.” Judge Borman additionally stated, “And | don’t even know
that you're in the business of leasing because . . . thisis a repair shop. It doesn’'t say we're a
leasing company. It sayswe're arepair company. You may be on the hook too. Go back—but
start paying and then sue them.” In this paragraph, Judge Borman was telling Citizens to pay
Hamdi and then sue Ayat. Judge Borman also told Citizens:

Thisis afurnished vehicle. You insured it for first party benefits. You're
one of the owners. He's probably the other owner. | mean the guy that—what’s
his name, the employer?

Citizens' counsel: Al-Zirgany and Ayat.

Judge: Yeah, he should have insured it. He did it a couple of days later.
And, you know, you may be able to collect from him. But the fact remains, you
insured it.

* k%

Judge: | read that. You're also an owner. You' re both owners.
Citizens' counsel: | getit. Judge, but here’ sthe reality.
Judge: He should have gottenit. Hedidn't get it. Go sue him.

Judge Borman did state to National’ s counsel, when ruling, “. . . | mean, you probably owe too.”
National’ s counsel responded, “Y our Honor, there is no coverage. In fact, it's not disputed.” To
which she responded, “You're an owner. There's no coverage, that’'s true. So to that extent, |
will grant summary disposition in your favor. That does not mean that your insured is not
responsible.. ... | will not reform the contract to say that you covered the owner, the real owner,
| mean, the employer. | will not reform the contract to say that you have to make first party
coverage for the lessor and the employer of the injured party, okay. That doesn’t mean that your
insured isn't responsible and | don’t know, maybe there' s an agent who goofed here.”
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From the above, it becomes clear that when Judge Borman was referencing National and
indicating that it probably owed and told Citizens it could sue, the judge was referencing
National’s insured—Ayat. Citizens reliance on the Wayne County judges “encouragement” or
“directive” to sue National is thus misplaced.

Judge Borman was called upon, by virtue of Hamdi’s lawsuit against both National and
Citizens and then by the cross-motions for summary disposition, to determine who was first in
order of priority to pay Hamdi’s PIP benefits. The parties briefed the issue extensively. The
judge then issued orders on August 17, 2002, the first of which explicitly states, “National
Casualty Company is hereby dismissed as a defendant in this lawsuit because Citizens and not
National Casualty isthe highest priority insurer for the motor vehicle accident on April 16, 2011,
involving Abdullah Hamdi and for reasons stated on the record.” A second order issued on the
same date states that “Citizens Ins. Co. of America shall provide no-fault coverage to plaintiff
Hamdi forthwith as Defendant Citizensis first in priority and shall pay PIP benefits outstanding
to date.” These decrees were final decisions as to who was the first priority insurer responsible
for payment of Hamdi’ s PIP benefits.

In its “complaint and request for declaratory judgment” in the later, Oakland County
matter, Citizens asserted in its claim pertaining to National that “Pursuant to MCL 500.3114(3),
Defendant National Casualty Company is the No-Fault insurer in highest priority” and asked the
Oakland Circuit Court to “determine the relative rights, obligations, and priorities of the No-
Fault insurers with respect to Abdullah Hamdi’s claim for No-Fault benefits . . . .” That is the
exact issue that the trial court resolved with finality in the Wayne County litigation. Res judicata
thus barred Citizens' claim against National.

Collateral estoppel also barred Citizens' claim against National. “Collatera estoppel bars
relitigation of an issue in a new action arising between the same parties or their privies when the
earlier proceeding resulted in a valid final judgment and the issue in question was actually and
necessarily determined in that prior proceeding.” Leahy v Orion Twp, 269 Mich App 527, 530;
711 NW2d 438 (2006). Generally, collateral estoppel requires that three elements be satisfied:
“(1) aquestion of fact essential to the judgment must have been actually litigated and determined
by avalid and fina judgment; (2) the same parties must have had a full [and fair] opportunity to
litigate the issue; and (3) there must be mutuality of estoppel.” Monat v State Farm Ins Co, 469
Mich 679, 682—684; 677 NW2d 843 (2004).

Again, Citizens relies on the statements made by Judge Borman on the record, asserting
that the judge specifically preserved the issue of priority for a later date. Not only were these
oral pronouncements by the trial court misinterpreted by Citizens, the explicit August 17, 2012,
orders holding that Citizens was the first priority insurer require a finding that this issue was
actually litigated and determined by a final and valid judgment, the parties had a full and fair
opportunity to litigate the issue, and mutuality of estoppel exists. Citizens certainly is, or should
be, aware that a court speaks through its written orders. In re Contempt of Henry, 282 Mich App
656, 678; 765 NW2d 44 (2009).

For the same reason, the trial court did not err in denying Citizens claim for subrogation
against National. Subrogation is “the substitution of one party for another whose debt the party
pays, entitling the paying party to rights, remedies, or securities that would otherwise belong to
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the debtor.” In order for Citizens to be entitled to subrogation from National, Citizens would
have had to pay Nationa’s debt. The prior Wayne County ruling was and is that Citizens was
first in priority for payment of the benefits. It thus did not pay National’s debt owed to Hamdli
and Citizens' argument for subrogation is simply another way of arguing that National was first
in priority, which isaclaim that is barred by res judicata and collateral estoppel.

Citizens next argues that the trial court erroneously granted summary disposition in favor
of Peoples and JIMW on Citizens' negligence claim because both of these insurance agencies
failed to procure the required insurance coverage on behalf of Ayat from National on the tractor,
which caused Citizens to pay no-fault benefits when National would otherwise have been first in
priority. We disagree.

To establish a prima facie case of negligence, a plaintiff must prove four elements. (1) a
duty owed by the defendant to the plaintiff, (2) a breach of that duty, (3) causation, and (4)
damages. Hampton v Waste Management of Michigan, Inc, 236 Mich App 598, 602; 601 Nw2d
172 (1999). Duty can arise from a statute or a contract or by application of the basic rule of
common law, which imposes an obligation to use due care or to act so as to not unreasonably
endanger the person or property of others. Id. The threshold gquestion in a negligence action is
whether the defendant owed a duty to the plaintiff. “It is axiomatic that there can be no tort
liability unless defendants owed a duty to plaintiff.” Fultz v Union-Commerce Associates, 470
Mich 460, 463; 683 NW2d 587 (2004).

Michigan courts have recognized that an insurance agent owes a duty to procure the
insurance coverage requested by an insured. Zaremba Equipment, Inc v Harco Nat'l Ins Co, 280
Mich App 16, 38; 761 NW2d 151 (2008). Thus, Peoples and IMW, as insurance agents of Ayat,
arguably owed Ayat a duty to procure the insurance coverage requested by Ayat. It must be
recognized, however, that Citizens merely alleged that it “believed” that Ayat requested that
these agents procure National coverage on the tractor at issue. There is no evidence provided by
any party to substantiate this belief. The evidence indicates that Ayat contacted the agents on
April 15, 2011, and obtained National coverage on the trailer. Ayat then contracted the agents
two days after the accident to procure National coverage on the tractor. Peoples provided an
affidavit indicating that it had not been provided a copy of Ayat’'s lease showing that it had
leased both the tractor and trailer. Citizens provided no evidence suggesting otherwise. There
was thus no breach of any duty to Ayat and thus no potential follow through liability to Citizens.

Citizens has aso failed to establish any separate duty that Peoples or IMW owed to it, a
third party. Citizens relies upon law establishing the duties an insurance agent owes to its client
but has provided no law indicating that these duties extend to another non-party insurance
company as a matter of law. It isnot sufficient for a party to announce a position and then leave
it up to this Court to discover and rationalize the basis for his clams and then search for
authority to sustain his position. Wilson v Taylor, 457 Mich 232, 243; 577 NW2d 100 (1998).
Thus, summary disposition was appropriate in favor of these defendants.

Citizens also contends that the trial court abused its discretion in denying its motion for
leave to file an amended complaint when it discovered that the National policy contained an
error, namely the inclusion of a wrong form and/or a wrong designated symbol in the
declarations for the “covered autos’ included in the PIP coverage and an internal National
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memorandum revealing the details of the errors in the National policy. According to Citizens, it
should have been allowed to amend its complaint to allege negligence and/or fraud against
National, Peoples, and IMW for failing or refusing to reveal the errorsin the policy to Citizens.

A tria court should freely grant leave to amend a complaint when justice so requires.
MCR 2.118(A)(2). Leave to amend may be denied for particularized reasons, such as undue
delay, bad faith or dilatory motive on the movant's part, repeated failure to cure deficiencies by
amendments previously allowed, undue prejudice to the opposing party by virtue of allowance of
the amendment, or futility of the amendment. Hakari v Ski Brule, Inc, 230 Mich App 352, 355;
584 NwW2d 345 (1998).

As previoudly indicated, the Wayne County court had aready decided the matter of
priority as between National and Citizens. Res judicata bars claims not only already litigated but
also “every clam arising from the same transaction that the parties, exercising reasonable
diligence, could have raised but did not.” Adair, 470 Mich at 121. In response to Citizens
motion for summary disposition, National provided the affidavit of legal assistant Jacqueline
Tanner, who swore that the “new evidence” relied upon by Citizens was provided to Citizens in
response to discovery requests in the Wayne County case two months prior to the Wayne County
judge’s ruling on the parties cross motions for summary disposition. Thus, it is not “new
evidence” and could have been argued in the Wayne County action and is barred by res judicata.
The requested amendment would thus have been futile as to National. Moreover, the issue of
priority was still completely and fairly resolved, based upon application of the clear and
unambiguous language of MCL 500.3114(3). As previously discussed, that provision provides.

An employee, his or her spouse, or a relative of either domiciled in the same
household, who suffers accidental bodily injury while an occupant of a motor
vehicle owned or registered by the employer, shall receive persona protection
insurance benefits to which the employee is entitled from the insurer of the
furnished vehicle.

The last phrase “insurer of the furnished vehicle” reflects back to “occupant of a motor vehicle
owned . . . by the employer.” What a National employee thought about an error in the policy
designation symbol would not change the fact that Citizens was the insurer of the furnished
vehicle, i.e., the vehicle that Hamdi occupied and that which was owned (by Citizens own
argument) by Ayat, as Hamdi’ s employer.

Asto Peoples and IMW, Citizens cannot establish that they owed it any duty on which to
base a negligence claim. Citizens effort to add counts for negligence and errors and omissions
in procuring the policy of insurance implicates the same duty to Citizens which Citizens had
already pleaded and which was rejected by the Oakland County Court. Thus, amendment would
have been futile. The trial court did not abuse its discretion in denying Citizens' motion to
amend its complaint.

Finally, the trial court did not err in finding that Citizens' complaint in this matter was
frivolous and in awarding sanctions to National. We review atrial court’s finding that an action

is frivolous for clear error, and the amount of sanctions that the court awarded for an abuse of
discretion. Inre Attorney Fees & Costs, 233 Mich App 694, 701, 704; 593 NW2d 589 (1999).
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MCR 2.114 provides, in relevant part:

*k*

(D) Effect of Signature. The signature of an attorney or party, whether or not the
party isrepresented by an attorney, constitutes a certification by the signer that

(1) he or she has read the document;

(2) to the best of his or her knowledge, information, and belief formed after
reasonable inquiry, the document is well grounded in fact and is warranted by
existing law or a good-faith argument for the extension, modification, or reversal
of existing law; and

(3) the document is not interposed for any improper purpose, such as to harass or
to cause unnecessary delay or needlessincrease in the cost of litigation.

NV 0T:85:8 020T/ST/¥ DSIN 49 AATIDAY

(E) Sanctions for Violation. If a document is signed in violation of this rule, the
court, on the motion of a party or on its own initiative, shall impose upon the
person who signed it, a represented party, or both, an appropriate sanction, which
may include an order to pay to the other party or parties the amount of the
reasonable expenses incurred because of the filing of the document, including
reasonable attorney fees. The court may not assess punitive damages.

(F) Sanctions for Frivolous Claims and Defenses. In addition to sanctions
under thisrule, a party pleading a frivolous claim or defense is subject to costs as
provided in MCR 2.625(A)(2). The court may not assess punitive damages.

Pursuant to MCR 2.625(A)(2), “if the court finds on motion of a party that an action or
defense was frivolous, costs shall be awarded as provided by MCL 600.2591.” MCL 600.2591,
in turn, provides that costs and fees awarded for a frivolous action include all reasonable costs
actualy incurred by the prevailing party, including court costs and attorney fees. MCL
600.2591(3) defines “frivolous’ as meeting one of the following criteria:

(i) The party's primary purpose in initiating the action or asserting the defense was
to harass, embarrass, or injure the prevailing party.

(ii) The party had no reasonable basis to believe that the facts underlying that
party's legal position were in fact true.

(iii) The party'slegal position was devoid of arguable legal merit.

Citizens sought a ruling that National was the first priority insurer responsible for
payment of Hamdi’ s PIP benefits. This issue had already been directly and precisely ruled upon
by the Wayne County Circuit Court. While Citizens attempts to argue that the Wayne County
court specifically reserved ruling on the issue and directed it to bring an separate action against
National, these claims misinterpret the Wayne County judge's oral statements and directly
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contradict her written orders, through which the trial court ultimately speaks. After receiving
two written orders explicitly stating that Citizens was the first priority insurer and directing it to
pay PIP benefits, Citizens had no reasonable basis to believe that National was the first priority
insurer or that the issue was not resolved. At that point, Citizens sole avenue for relief was an
appeal, which it has taken. Its position against National in the Oakland County Circuit Court
was devoid of arguable legal merit and the Oakland County court did not commit clear legal
error in finding the Oakland action against National to be frivolous. Citizens does not contest the
amount of sanctions awarded. Thus, we need not address that issue.

Affirmed.

/s Elizabeth L. Gleicher
/s/ Deborah A. Servitto
/) Amy Ronayne Krause
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STATE OF MICHIGAN
IN THE CIRCUIT COURT FOR THE COUNTY OF WAYNE

WALTER SAKOWSKI, as Conservator for MEAGAN

TURNER,
Plaintiff,
and Case No. 16-002031-NF
RIVERVIEW MACOMB HOME & ATTENDANYT
CARE, LLC, HON. ANNETTE J. BERRY

Intervening Plaintiff,
v

FARMERS INSURANCE EXCHANGE, GARY
DUANE RUPP, as personal representative of the estate
of JASON PUCKETT,

Defendants/Cross-Plaintiffs/Cross-Defendants
and

ENTERPRISE LEASING CORPORATION OF DETROIT,
LLC, PATSY VILLNEFF, TAMERA HARPER, EAN
HOLDINGS, LLC,

Defendants/Cross-Defendants,

Paul J. Whiting, III (P61570) Robert D. Steffes (P63198)
Whiting Law Victoria J. H. Orlewicz (P74394)
Attorneys for Plaintiff HEWSON & VAN HELLEMONT, PC
26300 Northwestern Hwy., Ste. 301 Attorney for Farmers

Southfieid, MI 48076 25900 Greentield Road, Suite 650
(248) 355-5900 Oak Park, MI 48237

(248) 968-5200
Siephen M. Wittbrodt (P76160)

The Michigan Law Firm, PLLC Melissa A. Cox (P71976)

Attorney for Intervening Plaintiff James Pelland (P51237)

717 8. Eton Street Daniel J. Williams (P72085)

Birmingham, M1 48009 Fauson Bohn, LLP

(248) 464-3476 Attorneys for Gary Duane Rupp
41700 W, Six Mile Road, Suite 101

MARY CATHERINE RENTZ (P33011) Northville, MI 48168

Plunkett Cooney (248) 380-9976

Attorney For Enterprise/EAN
150W. Jefferson, Suite 800
Detroit, MI 48226

Phone: (313) 983-4856

Fax: (248) 901-4040

FARMERS INSURANCE EXCHANGE’S SUPPLEMENTAL AUTHORITY IN
OPPOSITION TO EAN HOLDINGS, LLC’S MOTION FOR SUMMARY DISPOSITION
AND IN SUPPORT OF DEFENDANT FARMER’S MOTION FOR SUMMARY
DISPOSITION
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Defendant/Cross-Plaintiff/Cross-Defendant, Farmers Insurance Exchange, by and
through its attorneys, Hewson & Van Hellemont, P.C., offers the attached order from the Wayne
Circuit Court, Judge David Groner, as supplemental authority in support of its position on the
cross motions before the Court. (Exhibit 1). The exact issue was before Judge Groner, very
recently and the Court agreed that EAN Holdings is obligated to provide coverage under MCL
500.3114(4) as the insurer of the owner of the vehicle, even though the vehicle had been

operated in this state for less than 30 days.

In addition, the Court made a factual finding that EAN Holdings, LLC is a resident of the
State of Michigan and is therefore not excused from the obligation to insure its vehicles for a
grace period of 30 days as otherwise provided under MCL 500.3102. This finding of fact bars
EAN Holdings, LLC from relitigaiing that factuai issue here. Under the doctrine of collaterai
estoppel, this Court must now conclusively treat EAN Holdings, LLC as a resident of the State of
Michigan for all purposes.
Respectfully submitted,
HEWSON & VAN HELLEMONT PC
Dated: February 17, 2017 By: /s/ Nicholas S. Ayoub
Nicholas S. Aycub (P61545)
Attorney for Defendant
BUSINESS ADDRESS
625 Kenmoor Ave. SE

Suite 304
Grand Rapids, MI 49546

PROOF OF SERVICE
The undersigned certifies that the foregoing
instrument was served upon all parties to the above
cause to each of the attorneys of record at their
respective e-mail addresses disclosed on the

Notice of Electronic Filing on February 17, 2017.

Is/ Darla K. Korhorn
Darla K. Korhorn

2
{DocNo. 01214453 } [Appellee's Appendix - Page 72b]
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STATE OF MICHIGAN
IN THE CIRCUIT COURT FOR THE COUNTY OF WAYNE

FARMERS INSURANCE EXCHANGE,
Case No.; 16-007358-NF
Plaintift, Honorable David Groner

Y.

EAN HOLDINGS, LLC; and ENTERFRISE
LEASING COMPANY OF DETROIT, LLC § e
d/b/a ENTERPRISE HOLDINGS, 16-007358-N}

FILED IN MY OFFICE

Defendants. WAYNE COUNTY CLERK
11712017 4:21:32 PM

ANSELMI MIERZEJEWSKI RUTH & SOWLEP.C.  KOPKA PINKUS DOLIN, PLE/ N 1117 W GARRETT

Michael D, Phillips (P73280) Mark L. Daolin (P45081) k. e
Attorney for Plaintiff Michael B, Barey (P41445)

1750 8. Telegraph Road, Suite 306 Attorneys for Defendants

Bloomfield Hills, MI 48302 32605 W. 12 Mile Road, Suite 300

(248) 338-2290 Farmington Hills, MI 48334
MPhillips@A-MLaw.com (248) 324-2610

MDolin@KopkaL.aw.com

ORDER DENYING DEFENDAN ’ii;@ MOTION FOR SUMMARY DISPOSITION; AND
GRANTING SUMMARY DISPOSITION IN FAVOR OF PLAINTIFF

At a session of said Court, held in the
ity of Detroit, C t ichigan,
Clt); zf etrox‘fjancaxéll%); ﬁ)??gw, State of Michi .gan

David A. Groner
PRESENT:

Cirouit Court Judge
Upon the filing of Defendant’s Motion for Summary Disposition, oral argument having
been heard, and the Court being otherwise fully advised in the premises:
IT IS HEREBY ORDERED AND ADJUDGED that Defendar?ﬁs Motion for Summary
Disposition DENIED, for the reasons stated on the record;
IT IS FURTHER ORDERED AND ADJUDGED that summary disposition is GRANTED

in favor of Plaintiff pursuant to MCR 2,116(I)(2), for the reasons stated on the record;
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IT IS FURTHER ORDERED AND ADJUDGED that the Court makes the following
factual findings:
(1)  Defendant is a resident of the State of Michigen; and
(2)  Defendant has applicable insurance coverage by virtue of the fact that it is
self-insured.
IT IS FURTHER ORDERED AND ADJUDGED that Plaintiff shall file 4 Motion for Entry
of Judgment within twenty-one (21) days of the entry of this Order.
This is not a final Order and does not close the case.

IT IS SO ORDERED.
fsf David A. Groner
Circuit Court Judge
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STATE OF MICHIGAN
IN THE CIRCUIT COURT FOR THE COUNTY OF WAYNE

WALTER SAKOWSKI, as Conservator for MEAGAN
TURNER,

Plaintiff,
and

RIVERVIEW MACOMB HOME & ATTENDANT
CARE, LLC,

Intervening Plaintiff,
%

FARMERS INSURANCE EXCHANGE, GARY
DUANE RUPP, as personal representative of the estate
of JASON PUCKETT,

Defendants/Cross-Plaintiffs/Cross-Defendants

and

ENTERPRISE LEASING CORPORATION OF DETROIT,

LLC, PATSY VILLNEFF, TAMERA HARPER, EAN
HOLDINGS, LLC,

Defendants/Cross-Defendants.

Case No. 16-002031-NF

HON. ANNETTE J. BERRY

202/ST1/¥ DSIN Aq AAATADHY

16-002031-N¥F

FILED IN MY OFFIGE
WAYNE COUNTY CLERK

5/26/2017 3:34:03
CATHY M. GARR

Paul J. Whiting, 111 (P61570)
Whiting Law

Attorneys for Plaintiff

26300 Northwestern Hwy., Ste. 301
Southfield, M1 48076

(248) 355-5900

Stephen M. Wittbrodt (P76160)
The Michigan Law Firm, PLLC
Attorney for Intervening Plaintiff
717 S. Eton Street

Birmingham, M1 48009

(248) 464-3476

MARY CATHERINE RENTZ (P33011)
Plunkett Cooney

Attorney For Enterprise/EAN

150W. Jefferson, Suite 800

Detroit, M1 48226

Phone: (313) 983-4856

Fax: (248) 901-4040

Robert D. Steffes (P63198)
Victoria J. H. Orlewicz (P74394)
HEWSON & VAN HELLEMONT, PC
Attorney for Farmers

25900 Greenfield Road, Suite 650
Oak Park, M1 48237

(248) 968-5200

Melissa A. Cox (P71976)

James Pelland (P51237)

Daniel J. Williams (P72085)
Fauson Bohn, LLP

Attorneys for Gary Duane Rupp
41700 W. Six Mile Road, Suite 101
Northville, MI 48168

(248) 380-9976

DEFENDANT FARMERS INSURANCE EXCHANGE’S MOTION FOR

RECONSIDERATION UNDER MCR 2.119(F) OR, IN THE ALTERNATIVE, FOR

RELIEF FROM JUDGMENT OR ORDER UNDER MCR 2.612(C)
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Defendant, Farmers Insurance Exchange, by and through its attorneys, Hewson & Van
Hellemont, P.C., respectfully moves this Court to reconsider its May 5, 2017 Order granting
summary disposition to Defendant Enterprise Leasing Company and denying Farmers’ cross-
motion for summary disposition, or, otherwise, granting it relief from the same order as provided
under MCR 2.612(C). (Exhibit 1). In support of this motion, Farmers relies on its brief filed
herewith along with the exhibits annexed thereto.

WHEREFORE, Defendant, Farmers Insurance Exchange, respectfully requests that this
Honorable Court enter an Order:

a. Granting the instant Motion in its entirety;

b. Reconsidering and vacating the May 5, 2017 order granting Enterprise’s
motion for summary disposition and denying Farmers’ motion for
summary disposition;

C. Granting Farmers complete summary disposition and judgment in its
favor; and
d. Awarding Defendant all other relief to which it is entitled.

Respectfully submitted,

HEWSON & VAN HELLEMONT PC

Dated: May 26, 2017 By:

Nicholas S. Ayoub (P61545)

Attorneys for Defendant
BUSINESS ADDRESS

625 Kenmoor Ave. SE

Suite 304

Grand Rapids, M1 49546

[Appellee's Appendix - Page 77b]

NV 0T:85:8 020T/ST/¥ DSIN 49 AATIDAY



TURNER - Farmers Motion for Reconsider ation

STATE OF MICHIGAN
IN THE CIRCUIT COURT FOR THE COUNTY OF WAYNE

WALTER SAKOWSKI, as Conservator for MEAGAN

TURNER,
Plaintiff,
and Case No. 16-002031-NF
RIVERVIEW MACOMB HOME & ATTENDANT
CARE, LLC, HON. ANNETTE J. BERRY

Intervening Plaintiff,
%

FARMERS INSURANCE EXCHANGE, GARY
DUANE RUPP, as personal representative of the estate
of JASON PUCKETT,

Defendants/Cross-Plaintiffs/Cross-Defendants
and

ENTERPRISE LEASING CORPORATION OF DETROIT,
LLC, PATSY VILLNEFF, TAMERA HARPER, EAN
HOLDINGS, LLC,

Defendants/Cross-Defendants.

Paul J. Whiting, 111 (P61570) Robert D. Steffes (P63198)
Whiting Law Victoria J. H. Orlewicz (P74394)
Attorneys for Plaintiff HEWSON & VAN HELLEMONT, PC
26300 Northwestern Hwy., Ste. 301 Attorney for Farmers

Southfield, M1 48076 25900 Greenfield Road, Suite 650
(248) 355-5900 Oak Park, M1 48237

(248) 968-5200
Stephen M. Wittbrodt (P76160)

The Michigan Law Firm, PLLC Melissa A. Cox (P71976)

Attorney for Intervening Plaintiff James Pelland (P51237)

717 S. Eton Street Daniel J. Williams (P72085)

Birmingham, MI 48009 Fauson Bohn, LLP

(248) 464-3476 Attorneys for Gary Duane Rupp
41700 W. Six Mile Road, Suite 101

MARY CATHERINE RENTZ (P33011) Northville, Ml 48168

Plunkett Cooney (248) 380-9976

Attorney For Enterprise/EAN
150W. Jefferson, Suite 800
Detroit, M1 48226

Phone: (313) 983-4856

Fax: (248) 901-4040

BRIEF IN SUPPORT OF

DEFENDANT FARMERS INSURANCE EXCHANGE’S MOTION FOR
RECONSIDERATION UNDER MCR 2.119(F) OR, IN THE ALTERNATIVE, FOR
RELIEF FROM JUDGMENT OR ORDER UNDER MCR 2.612(C)
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l. BACKGROUND

The issue before the Court on Farmers and Enterprises’ cross-motions for summary
disposition presents an insurance coverage dispute. Farmers is the assigned claims insurance
carrier. EAN Holdings, LLC (“Enterprise” or “EAN”) is the self-insured owner of the rental
vehicle that Plaintiff Megan Turner was riding in when she was injured. Farmers maintains that
Enterprise, as the insurer of the owner of the vehicle that Turner was occupying, is in the order of
no-fault coverage priority under MCL 500.3114(4)(a) and is obligated to reimburse Farmers for
the claims that Farmers has paid for Turner’s benefit.

Farmers’ primary argument is that by virtue of the fact that EAN Holdings, LLC was
self-insured, it is statutorily obligated to provide coverage without regard to whether it was
mandated to insure the particular vehicle associated with the accident. This Court relied on the
reasoning contained in a recent unpublished opinion of the Court of Appeals, Heichel® v Geico
Indem Co, and concluded that because the particular vehicle was not registered in Michigan and
was not operated in Michigan for more than 30 days, that the vehicle was excluded from the
coverage mandate and Enterprise as not required to pay benefits, despite MCL 500.3114.

Without any analysis or consideration, the Court stated that “[t]here is no dispute that
EAN is a nonresident owner or registrant.” (Opinion, p. 7 (attached as Exhibit 1)). However, not
only was EAN’s status as a nonresident in dispute, a prior judicial determination on that issue
operates to conclusively establish that EAN was resident of the state of Michigan. As recounted
in greater detail below, Judge Gromer of this Court, in the course of considering the same issue

as presented here, concluded that EAN Holdings, LLC is a resident under MCL 500.3102 and

! Heichel v Geico Indem Co, unpublished per curiam opinion of the Court of Appeals
decided on March 1, 2016 (Docket Nos. 323818 and 324045)
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that therefore it is not relieved the obligation to insurer its vehicles, regardless of where those
vehicles may have been registered. (Exhibit 2).

Th fact that EAN is a resident of Michigan is dispositive because the exemption to the
insurance mandate is only applicable to “a nonresident owner or registrant.” MCL 500.3102.
Therefore, Farmers respectfully submits that the Court erred in failing to recognize EAN’s status
as a Michigan resident, a fact that requires the Court to grant summary disposition to Farmers.

Therefore, Farmers asks that the Court now reconsider the cross-motions in light of the
established fact that EAN Holdings, LLC is a Michigan resident for purposes of MCL 500.3102,
and conclude that it was subject to the insurance mandate and is otherwise required to provide

PIP coverage to Plaintiff Megan Turner.

1. LAW AND ARGUMENT

A. Standard of Review

The Michigan Court Rules expressly vest a party with the right to seek the
reconsideration or rehearing of a court’s previous decision. MCR 2.119(F). When seeking a
court’s reconsideration and review of a previous ruling, the rules suggest that a party should set
forth some palpable error that caused the court to issue an erroneous ruling. Specifically, MCR
2.119(F)(3) states:

Generally, and without restricting the discretion of the court, a motion for
rehearing or reconsideration which merely presents the same issues ruled on by

the court, either expressly or by reasonable implication, will not be granted. The

moving party must demonstrate palpable error by which the court and the parties

have been misled and show that a different disposition of the motion must result

from correction of the error.

However, by inclusion of the terms “generally, and without restricting the discretion of

the Court,” MCR 2.119(F) does not limit a trial court’s discretion when ruling on motions for

reconsideration or rehearing to palpable errors. Brown v Northville Regional Psychiatric Hosp,

[Appellee's Appendix - Page 80b]

NV 0T:85:8 020T/ST/¥ DSIN 49 AATIDAY



TURNER - Farmers Motion for Reconsider ation

153 Mich App 300, 308-309; 395 NW2d 18 (1986). Our Court of Appeals has observed the
broad discretion that a Court has in reconsidering its prior decisions:

It is hard to give literal application to this language-for example, it would
seem unlikely that the original losing party was “misled” and irrelevant that the
original winning party was misled. Instead, the language, taken as a whole, can be
interpreted as an expression of great reluctance to entertain or grant motions for
reconsideration. Nonetheless, it would be a strange result to perpetuate an error on
the grounds that it was not “palpable” or more generally upon a reluctance to
reconsider issues (especially when the same error, if not harmless, would
presumably be subject to correction on appeal, but at much greater expense).

We read this provision governing rehearings as not restricting the
discretion of the trial judge to reconsider motions where he later determines that

he or his predecessor made a serious error, based on an intervening change in the

law or otherwise. [Michigan Bank-Midwest v DJ Reynaert, Inc, 165 Mich App

630, 645-646; 419 NW2d 439, 445 (1988) quoting Martin, Dean & Webster,

Michigan Court Rules Practice, Rule 2.119, p 537.]

Rather, the purpose of MCL 2.119(F) is to allow a court to immediately correct any
obvious mistakes it may have made in ruling on a motion, which would otherwise be subject to
correction on appeal, but at a much greater expense to the parties. Bers v Bers, 161 Mich App
457, 462; 411 NW2d 732 (1987).

Similarly, under MCR 2.612(C), a trial court may relieve a party from a final judgment
on any of the following grounds:

(a) Mistake, inadvertence, surprise, or excusable neglect.

(b) Newly discovered evidence which by due diligence could not have
been discovered in time to move for a new trial under MCR 2.611(B).

(c) Fraud (intrinsic or extrinsic), misrepresentation, or other misconduct of
an adverse party.

(d) The judgment is void.
(e) The judgment has been satisfied, released, or discharged; a prior

judgment on which it is based has been reversed or otherwise vacated; or it is no
longer equitable that the judgment should have prospective application.
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() Any other reason justifying relief from the operation of the judgment.

A court may relieve a party from a final judgment, order or proceeding on the grounds of
mistake, inadvertence...or any other reason justifying relief from the operation of judgment.
Farley v Carp, 287 Mich App 1; 782 Nw2d 508 (2010). MCR 2.612 provides a court with a
grand reservoir of equitable power to do justice in a particular case. Heugel v Heugel, 237 Mich
App 471, 478; 603 NW2d 121 (1999).

B. The Court Improperly Concluded that EAN Holdings, LLC is not a

Resident of the State of Michigan Without Analyzing or Expressly
Making a Determination Concerning this Otherwise Dispositive Fact

This Court, relying on Parks and Heichel, determined that if Enterprise was not required
to maintain insurance on the vehicle in question, then it is not required to pay PIP benefits under
the no-fault act. While Farmers believes that this Court has misconstrued the statute in that
regard, that issue was fully briefed by the parties and decided by the Court. Farmers is not
attempting to rehash that argument. Instead, Farmers maintains that the Court erred in
concluding, without analysis, that Enterprise was exempt from the obligation to register and
insurer the vehicle.

Generally, every motor vehicle that is driven on a street or highway in Michigan must be
registered. MCL 257.216. However, persons who are nonresidents of Michigan may be exempt
from the registration requirement. MCL 257.216(a); see also MCL 257.34 (defining nonresident
to mean “every person who is not a resident of this state”). If a motor vehicle must be registered
in this state, the owner or registrant must “maintain security for payment of benefits under
personal protection insurance [PIP benefits], property protection insurance, and residual liability

insurance” during that period when “the motor vehicle is driven or moved on a highway.” MCL
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500.3101(1). Exceptions to the general insurance mandate are recognized, but apply only to
“nonresidents.” Particularly, MCL 500.3102 states, in pertinent part:
A nonresident owner or registrant of a motor vehicle or motorcycle not
registered in this state shall not operate or permit the motor vehicle or motorcycle

to be operated in this state for an aggregate of more than 30 days in any calendar

year unless he or she continuously maintains security for the payment of benefits

pursuant to this chapter. [Emphasis added.]

Accordingly, this Court’s conclusion that EAN was not required to insure the vehicle,
and was therefore not required to provide coverage, was founded upon the erroneous assumption
that EAN is not a resident of the State of Michigan. While this Court employed the proper
framework for determining whether EAN was subject to the insurance mandate as to the
involved vehicle, it improperly concluded that EAN Holdings, LLC is not a resident of
Michigan. In fact, as a matter of law, by the operation of the doctrine of collateral estoppel, EAN
Holdings, LLC must be conclusively treated as a Michigan resident for purposes of MCL
500.3102.

1. Enterprise is Estopped from Positing that it is a Nonresident in

Light of the Contrary Conclusion Previously Reached by the
Wayne Circuit Court

Collateral estoppel precludes relitigation of an issue in a subsequent, different case
between the same parties or their privies if the prior action resulted in a valid final judgment and
the issue was actually and necessarily determined in the prior matter. Ditmore v Michalik, 244
Mich App 569, 577; 625 NW2d 462 (2001); Horn v Dep't of Corrections, 216 Mich App 58, 62;
548 NW2d 660 (1996). Collateral estoppel requires that “(1) a question of fact essential to the
judgment was actually litigated and determined by a valid and final judgment, (2) the same
parties had a full and fair opportunity to litigate the issue, and (3) there was mutuality of

estoppel.” Estes v Titus, 481 Mich 573, 585; 751 NW2d 493 (2008). However, mutuality of
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estoppel is not required where the doctrine is used defensively. Monat v State Farm Ins Co, 469
Mich. 679, 691-692; 677 NW2d 843 (2004).

The very same factual issue was presented and decided upon by Judge David Groner by
way of a final judgment. In Farmers Insurance Exchange v EAN Holdings, LLC, et. al., Wayne
Circuit Court Docket No. 16-007358-NF, as in this case, Farmers alleged that as the assigned-
claims carrier, it was entitled to reimbursement from EAN inasmuch as EAN was the “insurer of
the owner of the vehicle occupied” for purposes of the priority rules, MCL 500.3114, and was
therefore higher in the no-fault priority than Farmers. As it argues here, EAN argued that it did
not have an obligation to provide coverage under MCL 500.3102 in relation to the particular
vehicle involved in the accident because the vehicle was not registered in Michigan and was not
operated from more than 30 days in the calendar year. Farmers argued that, even though the
vehicle may have been registered in Illinois and was not present in Michigan for more than thirty
days, MCL 500.3102 did not shield EAN Holdings, LLC because it did not qualify as a
“nonresident” for purposes of MCL 500.3102. Judge Groner agreed, and for that reason granted
summary disposition in favor of Farmers and concluded that EAN Holdings, LLC was obligated
to insure the subject vehicle, and was therefore obligated to pay benefits for the person injured
while an occupant of that vehicle. Judge Groner’s order was clear in that the Court was making a
finding of fact concerning EAN Holdings, LLC’s status as a resident of Michigan:

IT IS FURTHER ORDERED AND ADJUDGED that the Court makes the
following factual findings:

1) Defendant is a resident of the State of Michigan; and

(@) Defendant has applicable insurance coverage by virtue of the fact
that it is self-insured. [Exhibit 2].
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This prior order operates under the doctrine of collateral estoppel to require the same
factual conclusion here as a matter of law. Application of the doctrine first requires that the
ultimate issue in the second case be the same as that in the first proceeding. City of Detroit v
Qualls, 434 Mich 340, 357; 454 NW2d 374 (1990). “The issues must be identical, and not
merely similar, and the ultimate issues must have been both actually and necessarily litigated. To
be necessarily determined in the first action, the issue must have been essential to the resulting
judgment; a finding upon which the judgment did not depend cannot support collateral estoppel.”
Bd of Co Rd Comm'rs for the Co of Eaton v Schultz, 205 Mich App 371, 376-377; 521 NW2d
847 (1994). In addition, the basis of the prior judgment must be “clearly, definitely, and
unequivocally ascertained.” Ditmore, supra, at 578.

It is plainly obvious from the face of the order itself that the exact same issue was directly
before the prior court. The Court expressly concluded that EAN Holdings, LLC, was a resident
of the State of Michigan, and, because of that fact, was obligated to pay PIP benefits in
connection with the vehicle involved in the accident, even though the vehicle was registered in
Illinois. That predicate order is a valid enforceable and final order as to the factual issue: the
same factual issue at play here.

As to the second and third elements, there is complete identity of the parties on both sides
of the issue. Both cases pin Farmers Insurance Exchange and EAN Holdings, LLC against each
other on opposite sides of the issue. And, had the Court found against Farmers on this dispositive
factual issue, Farmers would equally have been precluded from litigating the question in this
subsequent action.

Therefore, the elements of collateral estoppel are satisfied here. Under the application of

the doctrine, this Court must conclude that EAN is a Michigan resident, or, more precisely, does
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not qualify as a “nonresident” for purposes of MCL 500.3102. In light of that conclusion, EAN
was equally not excused from the insurance mandate for the vehicle involved in this accident,
notwithstanding the fact that it was not registered in Michigan and was not present in Michigan
for more than 30 days.

Accordingly, Farmers respectfully requests that the Court either reconsider the prior order
or otherwise grant Farmers relief from that order under MCR 2.612(C) to ultimately grant
summary disposition in Farmers’ favor and declare that EAN is obligated to provide PIP benefits
to Megan Turner in connection with the underlying accident and reimburse Farmers for the

benefits it has paid on Turner’s behalf.

2. No Genuine Issue Remains that EAN Holdings, LLC is a
Resident of Michigan

Even if EAN Holdings, LLC were not estopped on the question of whether it is a
“nonresident” for purposes of MCL 500.3102, based on the undisputed facts it can be concluded
that, as a matter of law, EAN Holdings, LLC does not qualify as a “nonresident” as that term is
properly understood and construed.

Neither the term “nonresident” nor “resident” are expressly defined in the Michigan no-
fault act. Both, however, are defined under the Michigan Motor Vehicle Code. But, the express
statutory definitions are not particularly helpful in solidifying the distinction between a resident
and nonresident:

“Nonresident” means every person who is not a resident of this state.
[MCL 257.34.]

In turn, the Motor Vehicle Code also defines the term “resident”:
"Resident” means every person who resides in this state and establishes

that he or she is legally present in the United States. This definition applies to the
provisions of this act only. [MLC 257.51a.]
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Much of the case law construing these terms under the no-fault act and Motor Vehicle
Code is concerned with the residency of a natural person, not a corporate entity, like EAN
Holdings, LLC. Corporate entities can generally be deemed to have citizenship, be domiciled, or
have residency in more than one place. Hertz Corp v Friend, 559 US 77; 130 S Ct 1181; 175 L
Ed 2d 1029 (2010) (concluding that corporate entity is a “citizen” for purposes of the diversity
federal jurisdiction of both the place where it is incorporated and the place where it has its
principle place of business). While often casually used interchangeably, the terms citizenship,
domicile, and residency all have distinct meanings as terms of art at law. Grange Ins Co of
Michigan v Lawrence, 494 Mich 475, 494; 835 NW2d 363, 373 (2013) (“the common law has
necessarily distinguished between the concepts of “domicile” and “residence”). As to the
important distinction between “domicile” and “residence,” our Supreme Court has observed, “a
person may have only one domicile, but more than one residence.” Grange Ins Co of Mich,
supra, 494 citing Gluc v Klein, 226 Mich 175, 177-178; 197 NW 691 (1924).

Indeed, the question here turns on the construction of the much broader standard of
“resident” rather than the more limited and restricted standard of “domicile.” Regardless of
whether EAN Holdings, LLC is domiciled in this state, the facts establish that it does qualify
under the much lower of standard of “resident” of the state.

EAN was formed under the law of Delaware. (Exhibit 3). However, it sought and was
granted a certificate of authority to conduct business in the State of Michigan. It has a resident

agent and a registered office located here in the State of Michigan. Enterprise Rental, the name

2 In contrast to MCL 257.216 of the Motor Vehicle Code and § 3102 of the Michigan no-
fault act, MCL 500.3114(1) uses the term “domicile” for purposes of defining the scope of
coverage under an insurance policy. Because the controlling statutes use the distinct term,
“resident” the case law construing MCL 500.3114(1) of the no-fault act is not applicable as it is a
narrower measure than the one at issue.
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under which EAN does business, has retail offices throughout the State of Michigan and
conducts business almost everywhere in the State. (Exhibit 4). It has also applied and obtained
self-insurance status under the laws of the State of Michigan. (Exhibit 5). Based on these
undisputed facts, EAN Holdings, LLC is a “resident” of this state as a matter of law for purposes
of MCL 500.3102.

At the very least, a question of fact remains as to whether EAN Holdings, LLC is a
“resident.” Either way, the trial court committed palpable error in concluding otherwise without
an analysis of the issue. The Court should now reconsider and set aside its prior order which was

built on the mistaken premise that EAN Holdings, LLC is a nonresident of this state.

I11.  CONCLUSION
For these reasons, Farmers Insurance Exchange respectfully requests that this Honorable
Court enter an Order:

a. Granting the instant Motion in its entirety;

b. Reconsidering and vacating the May 5, 2017 order granting Enterprise’s
motion for summary disposition and denying Farmers’ motion for
summary disposition;

C. Granting Farmers complete summary disposition and a judgment in its
favor; and
d. Awarding Defendant all other relief to which it is entitled.

Respectfully submitted,

HEWSON & VAN HELLEMONT PC

Dated: May 26, 2017 By:

Nicholas S. Ayoub (P61545)

Attorneys for Defendant
BUSINESS ADDRESS

625 Kenmoor Ave. SE

Suite 304

Grand Rapids, M1 49546
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Exhibit 3: EAN Holdings, LLC LARA Information

EXHIBIT
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IDITY AN thgsal LA_RAfInformation

MICHIGAN.GOV

! gl;;higlam's
Department of Licensing and Regulatory Affairis % b Web Site

4
Michigan.gov Home Business Entity Search Home | Corps Home | Contact Corporations | LARA Home
LIMITED LIABILITY COMPANY DETAILS

Searched for: EAN HOLDINGS, LLC

ID Num: B94241

Name:EAN HOLDINGS, LLC

Type: Foreign Limited Liability Company

Resident Agent: THE CORPORATION COMPANY

Registered Office Address: 40600 ANN ARBOR RD E STE 201 PLYMOUTH MI 48170
Mailing/Office Address:

Formation/Qualification Date:3-11-2009

Jurisdiction of Origin:DELAWARE

Managed by:
Status: ACTIVE Date: Present
I View Document Images
Return to Search New Search

Michigan.gov Home | Business Entity Search Home | Contact Corporations | Corps Home | LARA Home
State Web Sites | Accessibility Policy | Link Policy | Security Policy

Copyright © 2001- 2017 State of Michigan
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Exhibit 4: Enterprise Rent-a-Car Michigan L ocations

Planning a trip to Michigan ? With major metro areas such as Detroit and Grand Rapids, along
with top attractions including the Detroit Institute of Arts, Hitsville U.S.A and Fort Mackinac; you
are sure to have a unique and memorable experience. Take in all the great sights that Michigan
has to offer with a rental car from Enterprise Rent-A-Car. Choose from one of our popular airport
locations or find the perfect car at a neighborhood branch. Search for a car rental location or

browse the list below.

Top Cities
Detroit Lansing

Grand Rapids

Airport Locations

Detroit Metro Airport Lansing Airport

Flint Bishop Muskegon County
International Airport Airport

Grand Rapids Saginaw
International Airport International Airport
Kalamazoo Traverse City Airport

International Airport
Willow Run Airport

Neighborhood Locations

Adrian Bay City

Ann Arbor Airport Benton Harbor
Auburn Hills Big Rapids
Battle Creek Brighton
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Brownstown
Cadillac

Central Lansing
Charlevoix

China - St. Clair
Chevy

Clarkston

Clinton Township
Coldwater
Comstock Park
Davison

Dearborn -
Greenfield Rd.

Detroit - New Center

Detroit - Ray
Laethem

Downtown Ann Arbor

Downtown Detroit - E.

Jefferson

Downtown Detroit -
Randolph St.

Downtown Grand
Rapids

East Ann Arbor

Eastpointe

Farmington Hills -
Drake Rd.

Fenton
Ferndale
Flint
Fremont
Garden City
Gaylord
Grand Blanc
Grand Haven

Grand Rapids - 28th
St. SE

Grandville

Greenville

Grosse Pointe Woods
Highland

Holland

Howell

Hudsonville

Jackson

Kalamazoo

Lake Orion
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Exhibit 4: Enterprise Rent-a-Car Michigan L ocations

Lapeer

Lincoln Park

=
ey
®
i
e
<
T
o
U
A . <
Livonia Rochester Hills z
wn
Macomb Rockford @
N
=
Madison Heights Romeo W
)
- S
Marquette Roseville >
@0
Midland Royal Oak Township ég
0
Monroe Royal Oak Woodward ;
Mount Pleasant Saginaw z
Muskegon South Farmington
Hills
Niles

North Farmington
North Grand Rapids

North Rochester

Port Huron

Portage

South Grand Rapids
South Lansing

South Redford

Southfield
Northville

Southfield - Art
Novi Moran
Oak Park Southgate
Okemos St. Clair Shores
Petoskey Sterling Heights
Plainwell Sturgis
Plymouth - Ann Arbor Sylvan Lake

Rd
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Warren - [-696 & Van
Dyke

=

ey

@)

Taylor Waterford E
<

. T

Traverse City Wayne )
g

Traverse City - Fox West Ann Arbor z
Ford 7
West Dearborn @

Troy .
[E—

West Lansing n

Walled Lake &
Wixom 8

Warren - E. 14 Mile 00
and Van Dyke YpSIlantI ég
0

()

2
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STATE OF MICHIGAN

IN THE CIRCUIT COURT FOR THE COUNTY OF WAYNE

WALTER SAKOWSKI, Conservator,

202/ST1/¥ DSIN Aq AAATADHY

Plaintiff, Case No. 16-002031-NF

-V- Hon. Annette J. Berry

FARMERS INSURANCE EXCHANGE, 16-002031-RF
ENTERPRISE LEASING CORPORATION OF FILED IN MY OFFI
DETROIT, LLC, GARY DUANE RUPP, as Personal WAYNE COUNTY CLERK
Representative for the Estate of Jason Puckett, 7/20/2017 2:34:16
PATSY VILLNEFF, TAMERA HARPER, and CATHY M. GARRELT
EAN HOLDINGS, LLC, <

Defendants, /sl Cheryl Bascomb

and

RIVERVIEW MACOMB HOME & ATTENDANT CARE,
LLC,

Intervening Plaintiff,
-V-

GARY DUANE RUPP, as Personal Representative for the
Estate of Jason Puckett,

Cross Plaintiff,
_V_
FARMERS INSURANCE EXCHANGE,
ENTERPRISE LEASING CORPORATION OF DETROIT,
LLC, GARY DUANE RUPP, PATSY VILLNEFF, TAMERA HARPER
and EAN HOLDINGS, LLC,

Defendants/Cross Defendants.
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At a session of said Court held in the Coleman
A. Young Municipal Center, BefsgijWayne
County, Michigan on this:

Annette J. Berry

Defendant, FARMERS INSURANCE EXCHANGE (hereafter “Defendant”), has
filed a Motion for Reconsideration pursuant to MCR 2.119(F) or, in the alternative, for
Relief from Judgment pursuant to MCR 2.612(C), and the Court being fully advised in
the premises states as follows:

Because Defendant has merely presented the same issues already ruled on by
the Court, either expressly or by reasonable implication, the motion will not be granted.
MCR 2.119(F) (3); Sargent v AM Eckhouse, DO, PC, 171 Mich App 703, 706; 430
NW2d 763 (1988). Defendant has also failed to demonstrate a palpable error by which
the Court and the parties have been misled, and has failed to show that a different
result would necessarily result from correction of the alleged mistake. MCR 2.119(F)(3);
Brown v Libbey-Owens-Ford Co, 166 Mich App 213, 216; 420 NW2d 106 (1987).

Accordingly, the Court in its discretion will deny the Motion for Reconsideration.
Charbeneau v Wayne County General Hospital, 158 Mich App 730, 733; 405 NW2d 151
(1987).

Additionally, Defendant has failed to demonstrate that any of the grounds for
Relief from Judgment are present in this case. MCR 2.612(C). As such, Defendant’s

Motion for Relief from Judgment will be denied.

2

[Appellee’'s Appendix - Page 97b]

NV 0T:85:8 020T/ST/¥ DSIN 49 AATIDAY



TURNER - Opinion & Order Denying Reconsider ation

Therefore, IT IS ORDERED that Defendant’s Motions for Reconsideration and for

Relief from Judgment are hereby DENIED.

/sl Annette J. Berry
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RECEIVED by MSC 4/15/2020 8:58:20 AM | ‘

TE

EvtfMove 1 EvifRef NkRenter Name  Evt/Rnt Lot Evi/Rnt Gry Bvi/Rnt DateTime  Evi/Rnt M/ Return Loc Return Grp Return DateTime Return M

WM 29001315 E1204% 2048 11/9/2015 8:37 18804  DTWTe1 203C 12/9/2015 R:37

Ny PB: BD . Physical Inventory FDTWSE0 2036 12/92015 &:34 18804

5CH P-BD deleted, RICCI {USG) E12049 2049 11/8/2015 13:47 18804

VEM RICCI/DX2039P15 E1ZOWW 20WwW 11/8/2015 10:42 :leam

W5M 28999957 E1204S 2049 11/8/2015 10:44 18804 DTWSs0 2036 11/9/2015 6:14 18504

v DTWS60 CONTROLLING LOCDTWSG0 203G 11/3/2015 7:05 18804

5¢A Body Damage (USG) E1204% 2049 11/8/2015 0:40 18799

BDR RICQl (USG} EX24% 2049 11/8/2015 0:00 18804

OMG DX2049016 - PASS SIDE DD{EX2049 2049 11/7/2015 0:00 18799

ORA 205YZP  EVERSONJOMTEELZ043 2049 10/30/2015 17:30 18801 E12053 2053 11/7/2015 18:43 18804
T sep P-PM deleted. LOFR MONRLEIAG1A | 4014 1073072015 34°1Z 18799

5CA P-PM/PO AGD-FLTFSASD ruke E14014 4014 10/30/2015 12:42 18759

PMR LOFR MONRG (LISG) E18013 4014 10/30/2015 0:00 18795

ORA 264008 STEINERDAVID E14014 4014 10/8/2015 14:47 1§I196 EjaDi4 4014 10/30/2015 12:38 18799

VCM mike megats E14014  4D14 106/772015 16:43 15096

YoM 4014 E14014 4014 9/19/201512:33 15036

ORa 2B3Y(9  BRUMAGINJENt E14018 4013 9/19/2015 12:00 15096  E140i4 4034 10/7/2015 16:43 15196

5CD P-PM deleted. monro lofr {LEL4014 4014 9/19/2015 10:16 13082

VEM DIRTY £14014 4014 9/19/2015 2:07 13089

PR monto lofr {USG) E14014 404 sf19/2015 0:60 13088

SCA P-PM/PO Add-FLTFS430 rulc E14018 4014 9f16/2015 7:16 11658

ORA 29T3LY  CRABTREE,DARRE14014 4014 o/16/2015 7:13 E14014 4014 5/19/2015 7:00 13089

ORA 2823DG  RENNERRONALIELIA014 4014 9/13f2615 11:34 178 E14014 4014 8/16£2015 7:00 11658

ORA 27CTCK  CORAN,PAUL  E14014 4014 ofg/2015 8:47 11106  E14034 4014 9/13f2015 B:26 11478

ORA 266XM7  BARISHROBEAT £140134 4024 9/2/2815 16:15 9857 Ei4014 4014 9/4/2015 13:18 9907

ORA 2605JH  Z0NNAR) £14014 4014 9/2/3015 7:55 9722 El40i4 4014 8/2/2015 16:20 9857

CORA 25P94Z  SHEARERRANDYEI4014 4014 8f1/2015 8:45 9%7 E14014 4014 9712015 18:60 9720

VCM GSY E14014 4014 8/2972015 14:12 5150

Ry PB: R1. Performed By: ES00E14014 4014 8/29/2015 14:12 9150

DRA 23815V HMARDEN,ADRIEAE14014 2014 8/24f2015 10:00 8% E14014 4Di4 8/26/2015 23:59 9150

ORA 22PWM4 BURTON,TIMOTIEZ4014 4014 8/21/2015 9:42 8221 Eld01a 4014 8/23/2015 9:30 8913

ORA 2Z7QFL  ZONNA,RS E14014 4014 8/15/2015 17:36 8101 E14014 4014 B/20/2015 16:42 B221

Ve DIATY E14014 4014 8/19/201517:23 Bllﬂﬂ

|
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EVERSON - Affidavit of Kristen F. Zub

RECEIVED by MSC 4/15/2020 8:58:20 AM

ORA
YCM
GRA
ORA
sCD

NV

vCM

PMR
INV
ORA
ORA
ORA
Ui
ORA
GRA
ORA
INV
ORA
ORA
ORA
CORA
ORA
ORA
NV
iNV
REG
CIN
PIR

21IXQON  MATTERS,AMBE E14014
DIRTY £14014
20YNLC NESBITT,SARA / F14D14
1YARWQ  CRACIIN, LAURA E140143
PPt deleted. moenro tofr {L F1ap14
PB: R1. Performed By: ES00E14014

MONRO LOFR DONE Fl4a013
P-PM/PD Add-FLTFS450 rule E14014
monro lofr {USG] E14014

ERITOL CONTROLUIMG LOCAEL1A014
TWYRZG SHINN,RODY E14014
222919403STRAND,PHIL  ERIO1
9284B6I 11 5ANTILLO, GERALERITEL
FBII(85E~The sateilite Radi ERITOL
222840554 MARTINEZ JUDY ERITDL
222815581 NEMENZ, THOM, ERITOL
222807322 HBAGER,JAMES LLERITZ1
PITT61 CONTROLLING LOCA ERITOL
222791867 BEAMON,GARY ERITO1
A2BBS57711LEEMING IYE  PITTB1
32878286LOSTROM,IASON PITTEL
328768285 MONCURE JOHM PITTO1
328743635 NEIL RANDALL PIFT6L
328731064 DEKERMANIJES PITTGL
PITTO CONTROLLING LOCA FITTS:
PITTOL CONTROLLING LOCA BITTOL
E1AGNT
Vehicle is Operationally Inst E140N1
Purchase Invoice Received E14093
E140539

4034
4014
4014
4014

4014
4514
4014
4014
4014
4314
40VE
H0v2
40VE
4OVE
30VE
40v4
40VE
4DVE
a6
40VE
40vH
40976
40vH
40VE
ATVN
A0N1
40N
4099
4099

8/18/2015 18:07 ?@5
8/18/2015 17:31 7506
8/15/2015 10:52 6017
8/6£2015 B:46 5085
8/5/2035 18:53 5080
8/542015 18;51 5930
8/5/2015 18:51 5080
8/5/2015 13:10 5080
8/5/2015 .00 5980
B/2/2015 7:29 4853
82/20157:26 4359
7/30/201511:42 4?41
7/18/2015 11:42 3215
7/17/201522:37 2571
771642015 7:52 2971
7/12/2015 17:19 2427
7/10/2015 10:59 2365
7/7/2015 16:54 1845
71772015 16:54 1345
6/27/20157:27 1993
6/2142015 14:49 ?39
§/18/2015 16:22 qs
6/17/2015 13:40 24
6/15/201513:24 1q
6/16/2015 13:24 19
6/186/2015 7:25 10
6/15/2015 12:21 10
61572015 12:21 10
6/11/2015 6:49 0
6/11/20150:49 0

o= ingslﬁwqh P
Db~ M&lmﬁw g‘m‘v‘f

£14014

El4014
£14014

E14014
ERITO1
ERIT6L

ERITOL
ERITOL
ERIT71,

ERITOL
PITT61
PITTE1
PITTE1
PITYGL
PITTEY

Vit

4014

4014
£014

4014
40VE
4BV2

AVE
A0VE
a0va

40VE
AW
40ve
40¥6
HIVE
40VE

B/19/2015 17:19 8100

B/18/2015 17:28 7506
8/15£2015 8:30 6017

8/3/2015 12:56 5080
8172015 13:21 4359
77292015 1701 4741

7/17/2015 20:56 3215
7/1572015 19:54 2971
77122015 17:10 2427

TAI0/2B1S 742 2386
7/2/20155:48 1845
5/26/20915 13;16 1003
6/21/2015 12:43 730
6f19/2015 13:16 676
€/17/2015 12:44 44
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EVERSON - Application for Benefits

APPL  [iON FOR PERSONALINJURY PROTECTION  JEFITS

Wichigar Assigned Claims Plan

¢/o Michigan Automoblie Insurance Placement Facility
PO Box532318

Llvania, M 481532318

Internal Use Only
Reference #;
Date Recelvad:

Phone: 734-464-811%

Pleasa note, “you” referenced throughout this appilcation is defined as the Injured persen applying for benefits.

This application must be completed, signad and received no later than one (1} year from the date of accidant. Incomplete or flegthle
applications will be retumnad without asstgniment £o a servicing Insurer. Please also submit a copy of the pollce repart, EMS run form

and/or any ather documangation. Allinformation wiil be reviewed, however, please note, additional informatlon may be required,
Ihjured Parson inforrmation

1, Name of Injured Persont First Mame lddie Nasme Last Name 2. Dake of Birth:
nee. ENerson 13 Q)
|| 3. Ust anyand all namesyots have previously or currently go by 4, Soclat Secuylty
5. Injured Person’s Durrent Address Street Apti ity State Zip Lode
: o ;
8 o , Lk INATEC\ VA
&, Injured Persar's Address at the Time of the Accident  Street Aptit City State Zp Code

7. Mome Phone it

AR PU-FG

3. Work Phone #

9. Ceff Phone #

(sWe- Uy -Q3 2

10, Emall Address

11, Merita! Status:

(1 Marled LI separated
[l pivorced Bﬁwr Marted

T

o, [ widowad
12, Date of Accident 13, Injurad Person's Driver's Lcensa # 14. Driver canse State
W /s . E/tp 43§ 452653 e .

15, At the Time of tha accident, wera you a Mishlgan residaent? f‘:’l_ Yes o

a, If no, sk stata: a. If yas, lst Name of Automobile Insurance Company & Polley Nurber

16, At the thine of the accidant, did you hiave any auito iisurance? [ Yas B’Nfo

Accldent Information
17, Accident Lacatlon Straet City Stata Zip Catle
271800 Dyl R DO

18, Provide a fuli descrlption of hiow the neckdent accurred. dlbke: i you requira edditlonal space, nlaase attach 4 seperate sheet With detalls as partof this application.

I LoAas o Navd kol iy onall fyad QA OmM R Kea ooste—
Lihen ok Faull grver teweinng acd Nigh fate of speect Nk e,

19, Was a police report made? E/Y;s [} Ne ‘Smaj—-!m m\ ‘PQ\‘\ :g Qz ‘ '

a, f yas, ltst name of polles depa rtn_\gm # poliea report numbes
[l pedestrian £l mMotorgyciist

20. What was your positlon? Bfrer O Passenger
a. Ifyouanswerad *Passenger”, where were you seated In the vehicte? [ Passenzer Front Ssat [Yoriver Sida 8ack Sast 1 Middle Back Sest

[ PassangerBacksant [t
b, Jf you angwerad "Passenger” or “Briver’, did you heveyefmission o use the invalved vehicle? 1 No

Yes

21. Was thevehicle d motoraycle? [Jves
2. List tha name of tha awnar of the rotorcycle:

¢}

I you answered "Yes’ plaase provida thefcliowlng:

b. Was ha motareyele Ensured st the tme of the accident? Eives UNo
¢, List the name and palicy number of the motorcycle’s insurance company:

P

pama of Cogkey

Addrass

22, Were yau contacted by a doctor’s office or other persan ahouatths claim? Ul pocter T Other thﬁ)ne
. i youanswered “Dostor” , please provide:

Phone Number

Narng

b. 1f you answered “Gther” , plaase provide:

Address

Phone Nursher

ACF-01 {08/2013)
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EVERSON - Application for Benefits

APP.  TIONFOR PERSONAL INJURY PROTECTION ~ NEFITS

Injury information

23, Were you injured in the accldent? Bﬁs T T . ifyes, deseribe your Infurles:

A Sravdier. et (nee NECE L enal back

24, Are or wers yoi freated by a docior{s} for injuries fromth!s aecidant? E, I Ne
a Ifyes, please provide:

078 Na[ne Address Phone Number
Afa\Na Y A - - RO
b. Mame of pi who referred you to this dottor

Note: if you were freated by more than 4 dacion, aftaol o septivate shept with contact lnfermotion ws part of this application,

25. Were you treated Ina hospltal? Bves Ot o tfyes, what type of trastment did yourecelve?  Dlinpatient  FOubPatient
T 1F yes, please provide:
Hospltal Natne Address Phone Numbsar

Hunog ford  Wusncketeee.

Notas iFyou ﬁh’ere treated ot more than !H!asprtnl, attach o septiate sheet with contack Informntion as part of this applicotion.

v 26, Pleass [lst any pre-exlsting condltiens that yau had befora this accident and how fong you have bean treating for thoss conditions,
AL TAL
(27, Had you saught ireatment far any prior conditlons before this accldent? Llves E{Je 0 Not Applicable

a, [f'yes, please provide the name, adtress and phone number(s) of each doctor and pharmacy yout Irsd treated with pror to this accidant:
bogters/Pharmacy Nama Address Phone Number

Notey If you sought traatmen from nore than 2 doctor/pharmecy, sttach o separate sheat with conlact Informatlon as part of thiz agplication.

f2d™Ware you taking any medications prior to thisaccident?  CIves ‘E‘ﬂo
a. it yes, Plerss Hst the names of all medications:

28, o youhave a primary care dector? EH"; (e 2. [fyes, please provide:

tors Name Address Phone Nurnber
COevo  Yideneste H2ain ‘
30, Have yous recalved any madicad bills? 31 E;ynxpect ta recaive medical bifls? 32, Arg you e!lg{?ﬁgr any banefits under social securfty?
E{; Do o [Iyes o
Medlcal Insyrance .
.38, Do you have any kind of heaith insurance? ISW';._ ONo @, If yes, plense provide: .
Mame of Health losuranca Co.  Address Phone Numbar
Poilcy orPlan Number: Memher Number: Group Numbar:
g Are you B Metlcara Beneficiary? 1 Yes O e & If yas, what s your Medlcare HICN #:

Employiment Informatlon

38, Wara you pmployad st the ime of the aceltdent? Q‘fe's Do a. i yes, provide the following infarmation:
Name, Aderess and Phane Number of Your Employer Occepatlan Average Weekly GrossJncome | List 3he Date of Your Employmant s
gt the time of the Accident From To
Erveepnse Wdal oy sa%;\' ol Q70 Per Noar T
[4'i/a\

Note: If you wera employed By More thin 1 employer, uﬁ‘m.'h ¢ sepnrate shelt with contect Information ag pt;rf of this gpplication.

38, Hrve you missed ary work because of yourr Injurles? E?es OiNo = iFyss, whatis tha first date vou missed worig. Y A1 he

37 D¢ you have a note from a doctor erdaring you to stay hame from work? L Yes 1 [ a.¥yes, please provide:
Dottors Name Address Phone Number

3R, Heve you reterhad o word ,B/Yes 0 Mo 38, If ot yst returned, have you been givan 2 return date? O ves T #

a. I yas, what date did you return 1o work? N ’ a, Ifyas, retui to work date:

40, Wera you on the Job st the time of thaacdden? (T Yes Q’Nru_

. If yes, are you eligible for any banefiks undar workers compensation? Oves [Ho
(41, How giid you ormally get o work prior to this accident? {8, Public Transpartation, Camooi, Own Car, Ete,
*-ﬁ"ﬁ & (4

aAre you atighle for any benafits Uhder any othar wege o splary tontinuation plan? m O na

Page 2 of 5
AGE-01 {09/2013}
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EVERSON - Application for Benefits

APPLL  .i{ON FOR PERSONAL INJURY PROTECTION .  JEFITS

Entitlement Information

——

43 Was thEre damage tothe ‘Jﬁhlds_}'ﬂl were occuEylnﬁ or strufgc by? _Bﬁs a NZ (8] Unknci::p ; If yas, describe tha damage to the vehicle:
L v (‘ ﬁ“

wrWasthevabice towed?  JHrvas o IFyes, please provide: thf £
Namia of Towing Company Address Phone Number

(Biwasthe vehiclerepalred? U Yos [ No  Ifyes, please provide:
Narg of Repslr Company Address [ Phane Number
B N A
9D you know khe current Ipzation of the lnvatved vehicla? 11 ves  LEFfo  ifyas, plesse provide:
Location of Vehlgle Address Phona Nusmber

Notez if yau were struck by more thun 1 vehicls as o pedestrlon, altach separate sheet with coneget Infarmution as part of this upplrm/ﬂgn.

d. DId yolt have use of the lnvolvad motar vehicle o fgase the lnvolved motor vehicle any time before the date of the accidenty B ves  Hl Mo Ifyes:
&y What was the frequency atwhich yau used the veticle?

,IQ" Dally Ll oneeaWesk [] TwoorMoreTimesPerWeek [ tessthan oncoPertonth 0 araly
& 2id yau have your own set of keys to the vehicle? Flves [l wo & 11d you or have you aver bad to ask permission to drive the vehicia? Ev/es Linio
T, Hava you ever bean denlad permission to use the vehicle? [ Ves HHo

4 Did you ever put gas In or do any matntenance on the vehigle? H%e: [ 50

} List the Namng of the Dwnar/Reglstrart of Vehldle lavolved Inthe aceldent:  _First iama lvyidle Namea Last Name
Enutrpnase Renkay Cay
Owner/Registrant’s Address and Phone Nuinber *
k. Vehicla Invalved: )
gl Vehlcle identification Number fvin} Plate Number State the Vehicle Is Raglstered |n
()

[ Was there automoblie Wsdvafice Iy effect for thisvehicle on the date of the aceidant? s No I yas:

Namié of Automobile Insurance Company < &LCQ! Pofley Number: _‘,ﬁ‘i&g@&__“

m, IEnot you, list the name of the driver of this vaticle: First Nawe Middle Name tast Narne

n. Did £ driver heva automobile Insurance In offect on the date of the acddent? [l Yes E{u 1§ yas:

Nama of Automohille Insurance Company : Pollcy Number: N
©. If different than the injured person, did the driver of the veh1c1ti__'lme a Driver's License at the Time of the: Accldent? G%a O Ne
ifves; please provider  Drver Licanss #: A e Driver Llcense Stake: l

p. Were theve any other ouewpants in the vehicle?
How many otcupants were I the vehicle?

(WH T {Fyes

. ugrant's Name Address , Fhone Number
AL PoHerAlel 21a B, Oacnn Sk Oftak I (A3

Orcupant’s Narne Address Phong Number

Did Bny of the tocupans have automobile Insurance In effect on tha date of the accident? [ Yes Bﬁ: If yes:
Cetupant’s Name Name of Adtomobile Irsurance Company Palicy Mumber

Note: if more thav 1 accupant kud Insuranee, allach gp/wge sheat with contoctInformution as pact of this appllcttilon,

44, Were there witpessesto the scoident? (] Yes Ne 1 yey, please proyite:
Witness Npme Address Phone Number

Witness Name Addrass Phone Number

Note: If more than 2 witnesses, ectach separale sheet with contoct Information @s port of Hiis gpplication.

{45, List ail persons and thelr reiationship to you that livad with you st the thne of the accldent ncluding your spouse even if they didn't five witts you:
Name [Spouse Address I Different than Yours) Relationship

._ﬁmffie D . Eypelisin mggkkﬁ 1yl

b owdeender Soa
_ﬁﬁm;%r M&S e L}‘V—
| 1fmare thon 3, witaod separata shetwith Information as part of thls applicatian, J

Puge3of s
ACE-01 (09/1023)

[Appellee's Appendix - Page 105b]

8 020T/ST/¥ DS Aq AIATADTY

8S

NV 0¢



EVERSON - Application for Benefits

APPL  TION FOR PERSONAL INJURY PROTECTION  {EFRITS

Eptitlament Information {continued)

4, Describe all motor veliclas ovned by you, your spouse or any relativa residing In your home on the date of the accldent: 1F none, check here: |
Dwner/Relationship Year, Miake & adel of Vehlele | Vehice Identiicatlon Number | Plate Bumber Insurance Co & Pollcy Number

f2ad Cadd. hac & y’ﬁ.

Nata: if more than 3, attach septrate shaet with contact information gz part of this appieation.

47, Have you evor flled a tlalm for Parsonel snjury Protestinn Benefits? O ves Me 2§ yas, pleass provide;
Name of lnsurance Company ) Claim Number

43, Are you fillng tils clatr bacause there s a dispyute betweén two o hiore Insurance companles for your Parsonal injury Protectlon coverage? [ Yas B’N’f
a, If yes, please provide documentation of the dispute and the followingt
Name of [nsuratce Company Phona Number lalrn Nureher

Mame of Insuranca Company Phone Number Clalin Numbar

49, Please document what actlone you have teken to determing thet thare s no othar auta insuronce covstage. This question should ha complatad i azpadite
the clalws process [aitach additlonal sheet{s) it neadad and any supporting dogumentation).
S SCe

Please note, It he tap fwa haxes below ara not acknowlesiged and the application s not stynad end deted, the application wilt be considered Incomplate and will
ha returned To the injured parson or thelr representativa for further complation.

hava reviewad the application in its entirety and attest that the Informatlon contained therein is true antt ageurats, If 1 am a medical provider and am submitting
this application s behalf of the Injured person, | attest that | have thoralighly Investigatad and varifled alt documented information. All informatlon | have supplied
g?presentauon of information obtalned framthe lnjurad person or thalr rapresentative.

acknowledge [ hava read the following fraud waming:
ERAUD WARNING

A parson who presents or causes to be prasentad an oral of wiltien statemant, Inciuding computer-generated information, as part
of or in support of a clalm to the Michigan Asslgned Claims Plan maintatned by thi Michigan Automobiie Insurance Placement
Facllity for payment or ahy other henefit knowlng that the stetement contulns false information concerning a fact of thing matetial
Yo the clatm commits a fraudulent Insurance act under sectton 4503 of the Insurance code that Is subject to the penalties imposed
under sectiah 4521, A clalm that contains ot is supparted by a fraudulent Insuranse act as described In this subsection Is
Ineligibla for paymant or benefits under the Assigned Clalms Plan,

tnderstand tat by subrritting the application for benefles, the owner of tha Invalvad, untnsured autemablle wil ba Boanclally rezpansible for relmbursement of
=l no fault heneflts patd and costs assoclated with this claim pursuant to the Michigan Mo Fault Act.

{41 have provided an ernatl addrass, | undarstand dhat ali futurs correspondence ahd Information regarding this tlalm may be exchanged via tha emal! contact
provided.

Sgnatug of Injuréd Persohor Reprasaitative .| Frinted-Nime F fijured Person or Reprasentativa Tates. )
X e T X \ anke e sun {2—4% /5"

ignaturk of Prepa rer {if diferort than ahove) Printea hame of Preparar {If different than above} Date:

X X
Who prepased this application? [ Injueed Persan T} Attomey [ Third Party Biler Emall, Fax or Mali the slgned application ta:

O parent [ Legal Buardla If other than injured Party; plense provide: Michigan fissTgnad Claims Fon

o el Buarean ' VieseR cfo Michlgan Autornahile Insurance Placament Faelilty

Address: PO Box B3Z2338

- stite: Zip cote: Livnlz, MI 48153-2818

Phone Nurber: Phone: 734-464-8111, ) Fax: 734-943-6058

Ernatl: Info@michacp.org
Page 4 of 5

ACF-B {D9/2018)
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EVERSON - Application for Benefits

APP.  TiON FOR PERSONAL [NJURY PROTECTION  .NEFITS

AUTHORIZATION FOR RELEASE OF INFORMATION
FRAUD WARNING

A person who presents or couses to be presented an oral or written statement; including computer-generated informnation, os port of
orin support of o clofim to the Michigan Assigned Clalms Plun malntained by the Michigan Automobile Insurance Plagement Facility for
payment or any ather benefit knowing that the statemeant contalns false Informution concerning o fact or thing materlal to the clalm
commits o fraudiient instirance act under sectlon 4503 of the Insurgnce Code thet Is subject to the penafties impased under section
4511. A claim that contalng or it supported by o fraudifent Insurance act us described In this subsection s Ineligible for payment or

henefits under the Assigned Clalms Blas,

I hereby reguest and authotize the disclostre of protected health information and any other records about me.
The name or other specific identification of the person(s) or class of persens authorized to vacelve the
information: The Michigan Asslgned Claims Plan maintalned by the Michigan Automobile Insurance Placement
racllity and/or their Servicing Insurars.

1 understand that the information disclosed may be subject o redisclosure by the persen(s) or class of
person(s) receiving it and no fonger protected by the federal privacy regulations. For the purpose of risk
management, ¢laim adjustiment or administration, The Michigan Assigned Claims Plan maintalned hy the
Michigan Automobiie insurance Placement Facliity and/or thelr Servicing insurers will have camplete and
urirestricted rights to QBTAIN, DISCLOSE, RELEASE, or MAKE USE of personal or privileged informatian about
me which may Include financlal and wage statements, all medical records; hospital records, reports, charts,
hotas, historles, laboratory records and reports, diagnostic test reports, doctor’s and hurse’s notes,
carresponidence, and all othar material, including x-ray films, MAI's, C1”s and EMG/NCS and chavges for all care,
treatment and prognosis at any and all thmes for any condltion whatsoever.

1 understand this authorization could include information with respect to HIV infection, AIDS, mental heslth,
substance abuse, and alcohol abuse. Those who may RELEASE this infarmatlon, to the extent permitted by
applicable law, Include health care providers, govettiment agencies, other insurance companias, insurance data
hage operators, third party administrators, or managed care companies, thelr agents, or contractors.

1 understand this authorization shall be valid for three years from the date accompanying my signatura. | may
revoke this authorization by notifying the medical providar and The Michigan Assigned Claims Plan maintained
by the Michigan Automobile Insurance Placement Fadility and/or their Servicing Insurers In wrlting of my desire
1o revake it. Howeaver, | understand that 1 | revoke this authorization, it will not have any effect on actions they
took before they recelved my revocation,

{agree T ut @ photogruphic copy of this quthorization shall be as valid os the orlginal,

e 129007
ﬁign% of Injured Party o legal Guardian {if applicable) Date

‘_gn..,ﬂig ; C’ S EETS g

Peinted Name of Injured Party - ;-S,dciafSec;uﬂty .Numi:_:_e5

Printad Name of Lega) Guardian

Page 6 of5
ACF-01 (09/2018)
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EVERSON - EAN'sMotion for Summary Disposition

STATE OF MICHIGAN

IN THE CIRCUIT COURT OF WASHTENAW

JONTE EVERSON,

Plaintiff,

Vs.

Case No.: 16-359-NF

Hon. David S. Swartz

FARMERS INSURANCE EXCHANGE,

Ay
Defendant(s)/ Third-Party Plaintiff R\}‘;,G@»Nf 1
A
PR
Vs. 9 0 cout
ashxeﬂ"‘“,g\s\gt
ENTERPRISE LEASING COMPANY OF DETROIT, W
Third-Party Defendant.
Daniel G. Romano (P49117) Mark L. Dolin (P45081)
ROMANO LAW, PLLC Michael B. Barey (P41445)
Attorney for Plaintiff KOPKA PINKUS DOLIN
23880 Woodward Attorney for Defendant Enterprise
Pleasant Ridge, M1 48069 33533 W, Twelve Mile Road, Suite 350
248.750.0270 Farmington Hills, MI 48331

Maithew C, Koss (P74088)

248.324,2620

CORY, KNIGHT & BENNETT
Attorney for Defendant Farmers Insurance
100 W, Big Beaver, Suite 650

Troy, MI 48084
248.244,8931

THIRD-PARTY DEFENDANT’S MOTION FOR SUMMARY DISPOSITION
PURSUANT TO MCR 2.116(C)(8) and (10

NOW COMES Third-Party Defendaﬁt, ENTERPRISE LEASING COMPANY OF

DETROIT, LLC by and through its attorneys, Mark L. Dolin, Esq., Michael B. Barey, Esq,, and

KOPKA PINKUS DOLIN PLC and for its Motion for Summary Disposition Pursuant to MCR
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EVERSON - EAN'sMotion for Summary Disposition

2.116(C)(8) and (10), states as follows:

1. This is & claim for reimbursement brought by Third-Party Plaintiff for First Party
No-Fault benefits allegedly paid ox to be paid to Plaintiff.

2. Third-Patty Plaintiff alleges that it is entitled {o reimbursement for any payments
made to Plaintiff Everson for injuries allegedly sustained in the motor vehicle accident of
. November 7, 2015,

3, The involved vehicle is a rental vehicle rented by Jonte Everson f1:0m Enterprise
on Qetober 30,2015, (Exhibit A, rental contract).

4, The rental vehicle at issue was a Pennsylvania registered vehicle and owned by
EAN Holdings, LLC. (Exhibit B, vehicle registration).

5. Third-Party Plaintiff alleges in its Third-Party Complaint that it is entitled to
reimbursement from Enterprise for any no-fault benefits paid to Plaintiff pursuant to MCL
500.3101.

6. MCL 500.3102 exempts non-resident owners or registrants of motor vehicles
from maintaining Michigan personal injury protection coverage on vehicles that are not operated
‘in Michigan for an aggregate of more than 30 days in a calendar year.

7. MCL 500.3101 is inapplicable to the facts in this case as the rental vehicle at
issue was not operated in Michigan for an aggregate period df more than 30 days in 2015.
(Exhibit C, vehicle rental history and Affidavif of Heidi Nisch).

8. As MCL 500.3101 is inapplicable to Enterprise, Third-Party Plaintiff’s claim that
Enterprise is in first priority for payment of personal insurance benefits for Jonte Everson
pursuant to MCL 500.3114, such that Third-Party Plaintiff has not stated a claim upon which

relief may be granted and summary disposition is appropriate per MCR 2.116(C)(8).
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EVERSON - EAN'sMotion for Summary Disposition

9, As MCL 500.3114 is inapplicable to Enterprise in this case, there is no genuine
issue of matetial fact contained in Third-Party Plaintiff’s Complaint and summary disposition is
appropriaté per MCR 2,116(C)(10).

10,  As MCL 500.3101 is inapplicable to Enterprise, Third-Party Plaintiff’s claims
pursuant to MCL 5003114, MCL 500.3142, MCL 500.3148 and MCL 500.3172 are also
inapplicable to Enterprise such that Third-Party Plainfiff has not stated a claim upon which relief
may be granted and summary disposition is appropriate per MCR 2.116{(C)(8).

11, As MCL 5(i0.3114, MCL 500.3142, MCL 500.3148 and MCL 500.3172 are
inapplicable o Enterprise in this case, there i no genuine issue of material fact contained in
Third-Party Plaintiff’'s Complaint and summary disposition is appropriate per | MCR
- 2.116(C)(10).

WHEREFORE, Enterprise respectfully requests that this Honorable Court grant its
Motion for Summary Disposition pursuant to MCR 2.116(C)(8) and (10) and dismiss Third-

Party Plaintiff’s Complaint with prejudice.

Respectfully submitted,

KOPKA PINKUS DOLIN

By: ﬂ/ﬁp

Mark L. olin (P45081)

Michael B, Barey (P41445)
KOPKA PINKUS DOLIN
Attomey for Defendant Enterprise

Dated: January 30, 2017
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STATE OF MICHIGAN

IN THE CIRCUIT COURT OF WASHTENAW

JONTE EVERSON,
Plaintiff,

Vs, _

FARMERS INSURANCE EXCHANGE,
Defendant(s)/ Third-Party Plaintiff.

Vs, |

ENTERPRISE LEASING COMPANY QF DETROIT,

Third-Party Defendant.

Case No.,; 16-359-NF

Hon. David 8. Swartz

RE‘_QEE@ED

\ashtenaw Goun

clerkchg’\swr

Daniel G. Romano (P49117)
ROMANO LAW, PLLC
Attorney for Plaintiff

23880 Woodward

Pleasant Ridge, MI 48069
248.750.0270

Matthew C. Koss (P74088)

CORY, KNIGHT& BENNETT

Attorney for Defendant Farmers Insurance
. 100 W. Big Beaver, Suite 650

Troy, MI 48084

248.244.8931

Mark L. Dolin (P45081)

Michael B. Barey (P41445)

KOPKA PINKUS DOLIN

Attorney for Defendant Enterprise
33533 W, Twelve Mile Road, Suite 350
Farmington Hills, MI 48331
248.324.2620

BRIEF IN SUPPORT OF MOTION

I, FACTUAL OVERVIEW

Third-Party Plaintiff alleges that it is owed reimbursement for medical tfreatment

provided to Jonte Everson for injuries allegedly sustained in a motor vehicle that occurred on

November 7, 2015,
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Third-Party Plaintiff now brings this suit, alleging that Enterprise is first in order of
priority per MCL 500.3114 for payment of first party no-fault benefits to Jonte Everson.
However, MCL 500.3102 exempts Enterprise from maintaining Michigan No-Fault personal
injury coverage as the vehicle rented by Plaintiff Everson was registered in Pennsylvania, owned
by EAN Holdings, LLC and was not operating in Michigan for an aggregate of more than 30
days in 2015. Therefore, Third-Party Plaintiff has not stated a clalm upon which relief can be
granted against Enterprise and there is no genuine issue of material fact as to Enterprise such that

Third-Party Plaintiff’s Complaint must be dismissed with prejudice.

I1. STANDARD OF REVIEW

A metion brought pursuant to MCR 2.116(C) (8) teé,_ts the legal sufficiency of a claim.
Koenig v City of Berkley, 460 Mich 667, 674, 507 NW2d 99, (1999); Spiek v Department of
Transportation, 456 Mich 331, 337, 572 NW2d 201, (1998). When deciding such a motion, the
court may consider only the pleadings. MCR 2.116(G) (5); Spiek, supra; Simko v Blake, 448
Mich 648, 654, 532 NW2d 842, (1995). However, in an action based on a contract, the court
may examine the contract. Woody v Tamer, 158 Mich App 764, 770, 405 NW2d 213, (1987).

The court must aceept as true all factual allegations contained in the complaint, as well as
all reasonable inferences which may be drawn from those allegations. Singerman v Municipal
Serv Bureau, 455 Mich 135, 139, 565 NW2d 383, (1997); Simko, supra. The court may not
consider the merits of the plaintiff's factual allegations. Mieras v DeBona, 452 Mich 278, 291,
550 Nw2d 202, (1996). “The trial court must consider all well-pleaded facts in favor of the
nonmoving party and should grant the motion only if the allegations fail to state a legal claim.”

Wortelboer v Benzie Co, 212 Mich App 208, 217, 537 NW2d 603, (1995); Radtke v Everett, 442

Mich 368, 373-374, 501 NW2d 155, (1993),
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A motion under MCR 2.116{C)(10) tests the factual sufficiency of a complaint. In
deciding a motion brought under this sub-rule, the trial court considers the documentary evidence
which is substantively admissible and which is submitted by the parties in the light most
favorable to the party opposing the motion, Maiden v Rozwood, 461 Michigan 109, 120; 597
N.W.2d 8 1?’ (1999). If the evidence fails to establish a genuine issue regarding any material fact,
the moving party is entitled to judgment as a matter of law. Id.

A litigant's mere pledge to establish an issue of fact at trial cannot survive summary
~ disposition under MICR 2.116(C)(10). The Plaintiff must proffer substantively admissible
evidence in opposition to a motion under MCR 2.116(C)(10), and again the reviewing Court
may not employ a standard citing the mere possibility that the claim might be supported by
evidence produced at trial. See Maiden, supra, at 121 (1999).

The Supreme Court defined "substantively admissible" evidence as requiring an adverse
party to "set forth specific facts showing there is a genuine issue for trial." Further, by
"presenting inadmissible hearsay evidence, a non-moving party is actually promising to create an
issue for trial where the promise is incapable of being fulfitled. The non-moving party is not
showing that a genuine issue exists. Permitting inadmissible evidence to suffice an opposing
summary disposition would require less than the pre-1985 court rule and create illusory fact
- tssues." See Maiden, supra, at 124 (1999).

III. LAW AND ARGUMENT

In its Third-Party Complaint, Plaintiff claims that Enterprise is the “insurer” of the
vehicle and is in first priority for payment of no-fault benefits on behalf of Jonte Everson
pursuant to MCL 500.3114.

MCI. 500.3114 provides as follows;
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Persons entitled to personal protection insurance benefits or
personal injury benefits; recoupment barred; order of priority
for claim of motor vehicle occupant or motorcycle operator or
passenger; 2 or more insurers in same order of priority; partial
recoupment.

Sec, 3114,

(4) Except as provided in subsections (1} to (3), a person suffering
accidental bodily injwry arising from & motor vehicle accident
while an occupant of a motor vehicle shall claim personal
protection insurance benefits from insurers in the following order
of priority:

(2) The insurer of the owner or registrant of the vehicle occupied.
{b) The insurer of the operator of the vehicle occupied.
While Defendant admits that it rented the vehicle, EAN Holdings is the owner or registrant of the
vehicle occupied by Jonte Everson, per MCL 500.3102 and the terms of its rental contract, it is
not required to maintain the personal protection insurance required under MCL 500.3101 and is
not required to provide Michigan No-Fault personal injury protection benefits to Jonte Everson.
MCL 500.3101 provides as follows:

500.3101 Security for payment of benefits required; period
security required to be in effect; deletion of coverages;
definitions; policy of insurance or other method of providing
security; filing proof of security; "insurer™ defined,

Sec. 3101.

(1) The owner or registrant of a motor vehicle required to be
registered in this state shall maintain security for payment of
benefits under personal protection insurance, property protection
insurance, and residual liability insurance, Security is only required
to be in effect during the period the motor vehicle is driven or
moved on a highway. Notwithstanding any other provision in this
act, an insurer that has issued an automobile insurance policy on &
motor vehicle that is not driven or moved on a highway may allow
the insured owner or registrant of the motor vehicle to delete a
portion of the coverages under the policy and maintain the
comprehensive coverage portion of the policy in effect.
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Enterprise does not dispute the plain language of MCL. 500.3101. However, MCL

500.3012 cxempts Enterprise from the requirements of MCL 500.3101. MCL 500,3102

provides as follows:

§00.3102 Nonresident owner or registrant of motor vehicle or
motorcycle to maintain security for payment of benefits;
operation of motor vehicle or motorcycle by owner, registrant,
or other person without security; penalty; failure to produce
evidence of security; rebuttable presumption.

Sec. 3102,

(1) A nonresident owner or registrant of a motor vehicle or
motorcycle not registered in this state shall not operate or
permit the motor vehicle or motoreycle to be operated in this
state for an aggregate of more than 30 days in any calendar
year unless he or she continuously maintains security for the
payment of benefits pursuant to this chapter,

In this case the rental vehicle was registered in Pennsylvania and had only been operated
in Michigan from October 30 2015 to November 7, 2015. As the vehicle was only operated in
Michigan for 9 days in the calendar year of 2015 it was not required to have Michigan No-Fault
Insurance and Third-Party Plaintiff is not entitled to reimbursement for first party no-fault
benefits from Enterprise. (Exhibit C, Affidavit of Heidi Nisch),

The Michigan Supreme Court case of Park v DAIIE, 426 Mich 191, 393 NW 24 833,
(1986} is dispositive of this case. In Parks, Roadway Express, a Delaware corporation, was
engaged in the interstate transportation of goods, Roadway employed Plaintiff Parks, a resident
of Michigan. Parks was injured while working inside a Roadway trailer at Roadway’s Muskegon
terminal. The trailer in which Plaintiff was injured was owned by Roadway and registered in the
state of Tennessee. Plaintiff filed suit to recover no-fauit benefits against Roadway, his self-

insured employer and others. The trial court granted Roadway’s motion for summary disposition,

as Roadway was not subject to liability under the Michigan no-fault act.
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After the Court of Appeals reversed the trial court’s decision, the Michigan Supreme
Court upheld the trial court, finding that Roadway was not responsible for personal protection
benefits under the Michigan no-fault act. This was so because Plaintiff was injured in a vehicle
that was ﬁot registered in the state of Michigan and had not been operated in the state of
Michigan for more than thirty days,

The Parks case is exactly on point to the facts in this case, In this case, the vehicle in
question was registered in the state of Pennsylvania, Furthermore, it had only been operated in
the state of Michigan for 9 days in ﬁOlS. Thus pursuant to MCL 500,3102, Defendant Enterprise,
like Roadway Express, was not required to provide Michigan no-fault benefits for its vehicle.

More recently, in the case of J.B. Hunt v. Adams and State Farm Mutual Automobile
Insurance, Case No, 4-CV-70347-DT, (Exhibit D), the Federal Court for thé Eastern District of
Michigan relied on the Parks case in upholding summary disposition in favor of Plaintiff, I.B.
~ Hunt Transportation Inc.

In the Hunr case, one Jama_l Adams was riding a motoreycle and drove into a tractor
frailer owned by J.B. Hunt and driven by J.B. Hunt’s employee, Herman Diaz. Adams was
seriously injured as a result of the accident and requested that J.B. Hunt provide him personal
protection benefits. J.B. Hunt declined to pay personal protection benefits, arguing that the
mandatory security requirements of the Michigan No-Fault Act did not apply, J.B. Hunt asserted
that the tractor trailer had not been operated in the state of Michigan for more thitty days in the
calendar year of 2003, Furthermore, the tractor involved in the accident was registered in the
state of Oklahoma and JB. Hunt is incorporated in Georgia. Therefore, J.B. Hunt as a non-

resident owner or registrant of a motor vehicle, which was not operated in the state of Michigan

[Appellee's Appendix - Page 116b]

NV 0T:85:8 020T/ST/¥ DSIN 49 AATIDAY




EVERSON - EAN'sMotion for Summary Disposition

for more than thirty days in a calendar year, was not subject to the security requirements of the
No-Fault Act pursuant to MCL 500.3102 (1).

The Honorable Robert Cleland of the United States District Court, Eastern District of
Michigan found that there was no material question or fact that neither the iractor nor the trailer
were operated in Michigan for more than thirty days in 2003 and therefore granted J.B. Hunt’s
motion for summary disposition,

Ongce again, like the Parks case, the Hunt case is identical to the factual situation here and
supports Defendant’s motion for summary disposition in this maiter.

The Court of Appesls recently affirmed Defendant’s positions in this case — that it is a
non-resident owner or registrant of a motor vehicle, which was not operated in the state of
Michigan for more than thirty days in a calendar year and was not subject to the security
requirements of the No-Fault Act pursuant to MCL 500,3102 (1).

In the March 1, 2016 unpublished opinion in the case of Adam Heichel v Geico Indemnity
Company, et al, WCCC Case No., 12-003780-NJ, Court of Appeals docket numbey 323818, the
Court was faced with the same set of facts to what we have here. (Exhibit E). The Ford Fusion
involved in Heichel accident was owned by EAN Holdings, [..L.C. and registered in North
Carolina and had been operated in Michigan for less than 30 days when it struck Adam Heichel’s
- motoreycle. The Coutt, in Heiche! also relied upon the Parks:

Parks is not precisely on point, as it arose from a workplace injury
in an employment context, did not involve a motorcycle, and dealt
with a different subsection of MCL 500.3114. These distinetions
make no difference. In Parks, the vehicle involved in the
accident was owned by a self-insured nonresident company, was
registered in another state, and was not required to be registered in
Michigan. The same is true here. In Parks, another insurer
contended that the nonresident vehicle owner was liable under

MCL 500.3114, regardless of whether the no-fault act required the
owner to maintain security on the vehicle. Again, the same is true
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here. In Parks, the Supreme Court rejected the complaining
insurer’s argument, holding that the registration requirement set
forth in §3101(1) is the key to liability under the no-fault act. A
vehicle that does not need to be registered in Michigan cannot
trigger the application of the priority provisions set forth in
MCL 500.3114. Parks, 426 Mich at 203-204. (Emphasis added).

The factual scenario in Heichel is identical to the factual scenario in this case. As the
ELCO vehicle was not subject to the requirements of MCL 500.3101, it cannot trigger the
application of the priority provisions set forth in MCR 500.3114, Additionally, the Michigan

Supreme Court has recently denied the application for leave to appeal brought by GEICO, thus

upholding the Heichel opinion. (Exhibit F),

Defendant argued this same motion in Genesee County Circuit Court on January 25, 2016
before the Honorable Geoffrey L. Neithercut. Judge Neithercut agreed with the Defendant’s

position and granted summary disposition, (Exhibit G).

IV, CONCLUSION

As shown above, it is clear that Enterprise is exempt from the requirements set forth in
MCL 500.3101 pursuant to MCL 500.3102 and therefore, Plaintiff Everson is not entitled to
Michigan No-Fault personal injury protection benefits from Enterprise. As such, Enterprise is
not in the order of priority of MCL 500.3114, |

Third-Party Plaintiff’s Complaint fails to state a claim upon which relief may be granted
and there i3 no genuine issue of material fact. Thus, summaty disposition is appropriate under
MCR 2.116(C)(8) and (10).

WHEREFORE, Defendant respectfully requests that this Honorable Court grant its
Motion for Summary Disposition pursuant to MCR 2.116(C)(8) and (10) and dismiss Plaintiff’s

Complaint with prejudice.
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Dated: January 30, 2017

Respectfully submitted,
KOPKA PINKUS DOLIN
VRPN NN

Mark L. Dolin (P45081) ===~
Michael B. Barey (P41445)
KOPKA PINKUS DOLIN
Attorney for Defendant Enterprise
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STATE OF MICHIGAN

IN THE CIRCUIT COURT OF WASHTENAW

- JONTE EVERSON,
Plaintiff,

Vs.

FARMERS INSURANCE EXCHANGE,
Defendant(s)/ Third-Party Plaintiff.

Vs,

ENTERPRISE LEASING COMPANY OF DETROIT,

Third-Party Defendant.

Case No.: 16-359-NF

Hon. David S. Swartz

R‘Eﬁ‘i‘ﬂ\fﬁf}
fep 07 700
| 5 o0ty

rena
WO o

Daniel G. Romano (P49117)
ROMANO LAW, PLLC
Attorney for Plaintiff

23880 Woodward

- Pleasant Ridge, M1 48069
248.750.0270

Matthew C. Koss (P74088)

CORY, KNIGHT& BENNETT

Attorney for Defendant Farmers Insurance
100 W, Big Beaver, Suite 650

Troy, MI 48084

248.244.8931

Matk L. Dolin (P45081)

Michael B, Barey (P41443)

KOPKA PINKUS DOLIN

Attorney for Defendant Enterprise
33533 W. Twelve Mile Road, Suite 350
Farmington Hills, MI 48331
248.324.2620

NOTICE OF HEARING

TO: Court Clerk
Counsel of Record

PLEASE TAKE NOTICE Defendant’s Motion for Summary Disposition will be brought

on for hearing before Hon, David S. Swartz, Washtenaw County Circuit Court, on Wednesday,

Mareh 1, 2017 at 1:30 p.m.., or as soon thereafter as counsel may be heard.
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Respectfully submitted,

KOPKA PINKUS DQLIN

By: '—\/\,} ffiﬁ

MarkL Dolin (P45081)

Michagl B, Barey (P41445)
KOPKA PINKUS DOLIN
Attorney for Defendant Enterprise

Dated: January 30, 2017

PROOF OF SERVICE

- ‘The undersigned certifies that a copy of the foregoing
instrument was served upon the attorneys of record of
all parties to the above cause, by mailing the same to
them at their respe tive addrcsses as dlsclosed by the
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EVERSON - EAN'sMotion for Summa'r'y Disposition
Exhibit A: Rental Agreement
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EVERSON - EAN's Motion for Summary Disposition

Exhibit A: Rental Agreement &
Page [ of'1 '®
i
!
MICHIGAN, 21811 ALLEN RD, WODRDHAVER, M1 481531688 (734) §92-6050 é
RENTAL AGREEMENT REF# O
458009 2Q5Y2p on
<
RENTER
EVERSON, JONTE Z
SUMMARY OF CHARGES P!
DATE & TIME OUT @
1073072015 09:23 AM Charge Beseription Date Quantlty Per Rate Total o
?{ﬁg ,g';;g”%g% AM TIME 8 DISTANCE 10730 - 1171718 __ DAY $17.32_ 331176 =
’ DW 10/30- 13/17 18 DAY $7.50  $135.00 O
" BILLING CYCLE FUEL SERVICE QPTION 10730 - 11717 $35.00 ~
24-HOUR YOUNG DRIVER FEE (21-24) 10/30- £1/17 WAIVED —_ \)
' Subtotal; $461.76 S
CAR CLASS CHARGED Taxes & Surcharges o
FCAR ggglCLE LICENSE RECOVERY 10730 - 11/08 g DAY $0.66 $5.04 o0
VEH #3 2015 NESN ALTI 24D5  MICHIGAN STATE SALES TAX  10/30- 11/17 %  $22.08 N
VIN# IN4ALIAP2ZFNIZS8
VINg l:l:JNK35L49 945 KAKYNE COUNTY STADIUM 0 110y W $9.43 S
MILES DRIVEN 1205 VEHICLE LICENSE RECOVERY
CAR CLASS: FCAR FEE 108 11417 9 DAY $0.66  $5.94 o
Tota)l Charges! 525,15
VEH #2 2015 DODG CHAR ;ﬁ?mwu TDeantits Z 52329 >
VIN# 2C3CDXBG3IHE65977 DEPOSITS_-E TR z
LIC# JWRI770 :
MILES DRIVEN
CAR CLASS: FCiR Total Estimated Amount Due 50.00
VER #1 2015 HYUN 45 FPAYMENT INFORMATION
VINS 5NPE24AF.‘(FHUZSBEEBA AMOUNT PAID TYPE CREDIY CARD NUMBER
LIC# V871516 £525.15 Visa 409974,,.9108
MILES DRIVEN 1330
CAR CLASS: FCAR
CLATM INFO
352Q7 20B6 A
htip:ffecars2.corp.erac.com/rental/closeTicketPrint.jsp?doNatPrintRatesIndicator=false 127232016
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Exhibit B
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EVERSON - EAN'sMotion for Summafy Disp'ositi(')n'
Exhibit B: Pennsylvania Registration Info
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Exhibit C: Unsigned Affidavit of Heidi Nisch
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EVERSON - EAN'sMotion for Sumhwaky Disposition
Exhibit C: Unsigned Affidavit of Heidi Nisch

STATE OF MICHIGAN

IN THE CIRCUIT COURT OF WASHTENAW

JONTE EVERSON,

Plaintiff, Case No.: 16-359-NF
Vs, Hon. David 8. Swartz
FARMERS INSURANCE EXCHANGE,

Defendant(s)/ Third-Party Plaintiff,
Vs,
ENTERPRISE LEASING COMPANY OF DETROIT,

Third-Party Defendant,

Daniel G. Romano (P49117) Mark L. Dolin (P45081)

ROMANO LAW, PLLC Michael B. Barey (P41445)

Attorney for Plamntiff KOPKA PINKUS DOLIN

23880 Woodward Attorney for Defendant Enterprise
Pleasant Ridge, MI 48069 ' 33533 W. Twelve Mile Road, Suite 350
248.750.0270 Farmington Hills, MI 48331

248.324.2620
Matthew C. Koss (P74088)
" CORY,KNIGHT& BENNETT
Attorney for Defendant Farmers Insurance
100 W, Big Beaver, Suite 650
Troy, MI 48084
248.244.8931

AFFIDAVIT OF HEIDI J. NISCH

Heidi J. Nisch being first and dully swotn deposes states as follows:
IR [ am a risk Management coordinator for Enterprise Leasing Co of Detroit, LLC.

2. I am making this Affidavit based on my own personal knowledge of this matter,
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EVERSON - EAN'sMotion for Summ'ary Disposition
Exhibit C: Unsigned Affidavit of Heidi Nisch

3. I have had an opportunity to review the unit history for the vehicle rented to Jonte
Everson.

4. The vehicle rented to Jonte Everson was registercd in the State of Pennsylvania.

>, Based upon my review of the unit history, the vehicle rented to Jonte Everson was

operated in the State of Michigan from October 30, 2015 through November 7, 2015, only.

6. As the vehicle had only been operated in the State of Michigan from October 30,
2015 through November 7, 2015, it had not been operated in the State of Michigan for an
aggregate of more than 30 days in the calendar year of 20135,

7. I, if sworn as a witness, can testify competenily to the facts stated in this affidavit,

HEIDIJ. NISCH

Subscribed and sworn to before me
On , 2017

Notary Public, County, MI
My Commission Expires:
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EVERSON - EAN's Motion for Summary Disposition
Exhibit D: JB Hunt v GEICO (ED Mich No. 04-CV-70347)

Exhibit D

IV 0¢-85-8 0¢0¢/S 1/ OSW AQ @AATIDTI

[Appellee's Appendix - Page 132b]




EVERSON - EAN's Motion for Summary Disposition
Exhibit D: JB Hunt v GEICO (ED Mich No. 04-CV-70347)
» o, 204owT034T-RHCMKM Doc# 144 Elled (7/10/07 Pgilof2i PylD2745

x

UNITED STATES DISTRICT COURT
FOR THE EAS?ERM DISTRICY OF MICHIGAN
- SOUTHERN BIVIS I‘m\!

JiB, HUNT TRANSPORT, INC,,

Plalntiff,
By
‘h

~

Case No 04-CV-70347-DT

JAMAL ADAMS and STATE FARM MUTUAL
AUTOMOBILE INSURANCE COMPANY,

© Defendants,

ang

STATE FARM MUTUAL AUTOMOBILE
INSURANCE COMPANY,

Thikd-Party Plaintlif,

Ve :
HERMAN DIAZ,

' Third-Party Defendant.
and

STATE FARM MUTUAL AUTOMOBILE
" INSURANCE COMPANY,

Counter-Clalmant,

v. .
J|B| HUNT;

Counter-Defandant,

gl

STATE FARM MUTUAL AUTOMOBILE
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EVERSON - EAN's Motion for Summary Disposition
Exhibit D: JB Hunt v GEICO (ED Mich No. 04-CV-70347)
© 2004-0v-70347-RHC-MIKM - Doc # 144 Flled 07/19/07 Pg20f2l Pyib 2742

" INSURANCE COMPANY,

Third-Party Plalptifi,
V. : :

- BLUE CARE NETWORK OF MICHIGAN,

. Third-Party Defendant.
/

GPINION AND ORDER DENYING STATE FAKH'S MOTION FOR SUMMARY

. JUDGWMENT AND GRANTING J.B. HUNT'S MOTION FOR SUMMARY JUDGMENT

Panding hefore the court are cross-motlons for sumMary]udgment fllegl byl Stale

Farm Mutual Automoblle tnsuranes Company (“Stata.‘ Farm”}) and J.B. Hunt Trarspott,

. “Ine (1.8, Hunt"), The motions have been fully briefad and the court concludes that &

hearlng [s unnecessary. Seg E.D, Mich, LR 7,1(s)(2). .Forthe reasohs stated below,
the court wili deny State Farm's motlon and grant J.8. Hunt's motion, |
l. BACKGROUND'

On April 2, 2003, In Southfleld, Michigan, a motorcya! a‘d rivent by Jamal Adams
drove Into @ lractor-traller owned by J.B. Hunt an-1d ditven by J.B, Hunt employse,
Herman Diaz? As a result of the collslon, Adams was sérluusly Injured and toquested
that J.B. Hunt provide him personal protaction bensfts, J.B, Hunt refused to pay the{

bensflts, Adems then requosted that State Fanm, hls motor vehicle Insurer, provide him

'Portlons of the Background seotloh have been st forth In previous ordars of the
court, Unless otherwiss noted, the facts are undlsputed,

Diaz was traveling on Elght Miks Road whah he bagan o tuth right onto a
drivewey abuliing the road, (See Peiice Report, J.B, Hunt's Ex, 8.) As Diaz was
making tha tum, Adams, driving hts matoroyele to the rear of Diaz end ther moving up

* to Diaz's righl, collided with the passenger gide of Dlez's tractor. The pollce report

notes a rackless, high spead molercycle abruptly chenging lanies and dolng & "whesly.”
() -
: 5 .
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EVERSON - EAN's Motion for Summary Disposition

Exhibit D: JB Hunt v GEICO (ED Mich No. 04-CV-70347)
2:04-0V-10347-RHC-MKM Doc #114 Fllad 07/80/07 Pg3ot2t Py iD 2743

with no-fault beneﬂ ts. Stata Farm provided the benefits to Ad ams; but claims that it Is
sntitlad to relmbursament and Indemnlilcation for alf personal protactlon Ihsurance
benefits that Sta,te Farm has pald and will pay 9 Adams.

This aotlon reveivas around which entily Is required to pa}; for Adems’ pérsonsi

protestion benefits In oonnaotiorr with the accldent. There doss not appéar to be any

dispute thatif the mandatory securlty regulrements_of the. Michigan No_Fault Act.apply

{0 J.B, Hunl, then J.B. Hunt I8 first In priority and must provids Adams with bansfits.®
Rather, the dispute centers upon whether J,B, Hunt is subject {o the Michigan No Fault
Astatallt )8, Hunt [nstituted this declaratory actlon on January 30, 2004, seeking a

declaratlon that It was not qblfgated fo pay beneflts bacause the frattor at lssus was not

The priority pmvls]on of tha No Fault Act, Mich, Comp. Laws § 500.31 14(5},
provides; :

A parson suffering acckients] bodlly Injury arlslng froom a motor vehlgle
acoldsht which shows evidencs of the lnvolvement of a motor vehisle
whilie an oporator or passshger of a motorcycle shall clslm personal
protadion Insurance benefits from Insuiters n lhe following order of
prionty:

- {@) The Insurer of the owner or registrant of the molor vehlele Involved fn
the acc!dent.

(b} The Insurer of the operator of the motor vehlle nvolved in the
agoldant,

" (o) “The rotor vehicle tnsurer of the operator of the motorcycle invalved In
the actident,

(d) Tha mctor vehlcle Insurer of the owner or raglstrant of the motorcyole
lnvclved In the accident.

B. Hunt {s Incorporated In Georgla and haa lis princlpal place of business In

Arkansas. (Pl's Compl. at 4 1.} Tha tractor involved in the accldent was registered in
Oklahoma, {id, et §13.)
3
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EVERSON - EAN's Motion for Sum'mary'D'isposition
Exhibit D:.JB Hunt v GEICO (ED Mich No. 04-CV-70347)
2104-ov-70347-RHC-MIKM - Doc # 134 Flled 07/46/07 Pg4of 21 Pgibaré4

coveréd by tha‘Mlﬁhlg an No Fault Act because ths tractor was nbt olperai@q In Mlchigan
for mors than 30 days In 2003 (Count 11).8 State Farm flect 8 couniordlaim against J.B.
Hunt, seékIng relmbursémént from J.B. Hunt for the no-fault b'eneﬂts State Farm has
already palq and continues to pay to Adams,

The case proceadsd through discovery and dispositive mollon practice. State

Féim_gn_d,ﬁme_.aaLe_r:!ahmml{.ﬂle.d.motlons.for_summary.Ju dgment, arguing-that J.8.

hearing, this court denled both motions, conc!_udihg that & rational Jury couid find that

. Geptember 27, 2008. Two days mior to tilal, the court was contacted by counsel, who

Hunt was sutfact to the seturity requirements of the No Fault Act bavauss Its tractor

and traller were operated In Michlgan for the raquklte number of days, Afterholding a

NV 08580205 T/F OSIN AQ AIATADTY

JB. Hunt did not operate s tractor or traller 11 Michigan for more than 30 days In 2003,
(59106 Order. )

After several adjournmants, a jury ttlal was schaduled to commaries on

reqUested that trial be écﬂoumed and dlscovery reopened because of J.B. Hunt's
erroneous discovery responses,  Specifically, in Merch 2005, State Farm had
requwtad'that J.B, Hunt produce "ali documents related to the J.B. Hunt traller that was
Involved It the scoldent that is the subject of the captioned Iitigation for the Iife of the
traflor, including but not imied to. ., [r}a'palr‘ records.” (See State Fam's Mot. for’
Ct;JBtS af {3.) Ih responss, .}.B: Hunt produced repalr records In June 2008, which J.B,

Hunt répresented related to the tralfer atlssue, (/o) State Farm contends that these

¢).B, Hunt also argues that the Michlgan No Fault Act is unconstitutiona! g8
applied (Counts I & V) anhd that Adams’ Injuries were cauged Intentionally becatse
Adams was “pulling & whaalfe" on his motoreycle (Countl), {Sse Pl's Compl,) Nonhe of
these theorlss are at lssus here. '

4
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EVERSON - EAN's Motion for Sum'mary Disposition
Exhibit D: JB Hunt v GEICO (ED Mich No. 04-CV-70347)
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dpcum'énts e'siabrf-shed that thé irallérlat rs;sﬁé was apa:ré.ted 1;1 Mlchiﬁan“-'for rﬁ:or'e’ %hén
30 days In 2003, While preparing for trlet, howevet, J.B, Hunt &rscovered that some, or
8 majorlly.'of tﬁe répalr records Which I prgciuced 'aciua-ny relaie_d toa tr'éctor and tralfer
that ware wot involved In the accldent at lssus, (/d. at7.) J.B. Hunt Informed State

Farm, and topether tha partfes contacted the court for an emergency tefspihona

confarence,

As aresult of this conference, and becatisa of J.B. Hunt's erronaous document

praduction, the court adjournsd the triel and reopshad discovery. (See ©/29/08 Order.)

_The court conducied anothar confersncs In Octoberzooé and determinsd thaf

additlonal discovery \"9’38 warranted. (See 10/31/06 Order.} bie_cavary has now
concfuded, and both State Farm and JB Hunt have .ﬁled motions for summary
judgment,
Il STANDARD
UnderFederal Rule of Civil Procedure &8, summary Judgmant is proper whenh
there Is no genulhe [ssue as to any matedal fact end the moving party Is entilied to

ludgment as & malter of law, Fed, R Clv. P, 56(c). "In declding a motion for summary

© Judgment, the court must view the evidence in the light most favorable to the non-

. moving party, drawing all reasonable inferences ih that parly’s favor.” Saganv. Unfted

Stafes, 342 £.34 493, 497 (6th Clr, 2003), "Where the movihg party has carded its
burden of showlng that the pleadings, deposiions, answers to Interrogatories,

gdmisslons sid affidavits In the racord, construad favorably to the non-meving petty, do
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"ot refse & genulita Issue of material fate for érfaf entry of surmelry fudgraent is'

approprfate " Gutieres v. Lynch, 826 F.2d 1534, 1636 (6th Clr, 1887} {clting Csfofex
Corm. v. Catrst, 471 U8, 817 (1986)).
© The ¢ourt doas not welgh the evidence to determine thg truth of the matler, but

rather, to determine If the evidence ptoduced creales a genulne Issue for triel, Sagan,
. i o .

343 .30 8 487 (qUOting. Andarson vi-Libarly-Lobby-lnom417-d:5-242r-240-(1966));
The moving party must firat show the absenc:a of sgenulng lssue off matetial fact. Flant
v. Motton IntY, Inc., 2?2 F 3::! 029, 634 (6th Clr, 2000) (olling Celotex, 477 U.S, t 323).
The burden then shifts ta the nonmeving party, who “must do more than 8imply show
that thete is some metaphysical doubt as to thé malerlal facts." Mstsushita Eled, Indus,
Co. v, Zenlih Radilo.Corp., 476 U5, 674, 586 (1986)., They must put forth ehough
evidence to show that thers exlsts 8 genmne lssua bo be deckiod attrlal, Flant, 212
.3d at 834 {clting Anderson, 477 U.S. at 268), Summéry Judgmerit1s hot approptiate
when "the evidence presents & sufficlent disagresment to require submission to a jury,”
Anderson, 477 U.8, at. 261-52 {1986).

The existance of a factudl dispute alone does hot, howaver, defeat a.prapetly

gupported motion for summary judgrnent — the disputed factual lssus must be matertal,

. 868 Id. at 262 {emphasls and alteraflon in original) (cltation omitted} (“The Judga's

Inquiry, tharefore, unavoldably asks whether reasonable Jurors could find by a
prepondarance of the-evidence thaf the plaMnflff |s entitled o averdict — ‘Whether there Is
[evidence] upon which a Jury ean propetly proceed ta find a verdict for the party
produeing it, upon whom the onue of proof is Imposed.”™}, A fact Is "matetial’ for

purposes of summary judgment when proof of that fect would establish or refute en
8
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'es'éentia'l ala'r'neni'o;' the clalmlbr a d'af@'rnse a;:lva nced by eiihér party, Kenda:ff :v. Hoover

Co., 761 F.2d 17*'1 174 (Bth Clr, 1984) (cifallon omitted).
' i, DESGUSSION
A Security Requirements of Mich, Comp, Laws § 500, 3102(1)

The lssus at hand centers upon whather JB. Huni's tractor-traller was sub}sc't ta

the. mandamry—eeeurity requrrements -of-the-No- Fault Aot et e tliva of tHe ccl!lslon it
* the tractorsiralier was subject fo such securlty requirements, then J,B. Hunt is ﬂrsi In |
prlorlty to pravide Adama with personal protection insurance benefits, If J.B. Hunt Is not
subject to the security ragulrements, then J.B. Hunt Is not_obﬂgate& {o provids Adams
with behetlts and the 6bl!gatlcn falls to the next enfityIn the priority line, in accordance
with the.prionty proviston of § 500.3114(6).° |

The relevant provislon of the No Fauit Act provides, I pertinent part;

A nonresident owner or reglstrant of a motor vehlele oF motorcyels not

registered Ih this state shall not operate or permlt the motor vehicle or

. motorcycle to be cperated in thls state for an agaregate of more than

30 days In any calendar year uhlass ho ot she continuously malatalns

saourly for the payments of banefils purauant to this chapter,
Mich, Comp. Laws § 500.3102(1), Therefors, “[s]ecurily must be melntained for
vehicles opsratad inthls state for more than thirty days in a slhgle calendar yoar.'
Parks v. Detrolt Auto Inter-Insurance Exchange, 303 N.W.2d 833, 837 (Mioh. 1886),

The 30-day requiremant Is designed to protect tourlsts and other translent nonresidents

-¥rharo Is & dispute between State Farm and Blue Care Network regarding whish
shiity |s nextin bioty 1o provide Adanis-with no fault bensfits, shauld J.B, Hunt be
found not subject to the security requiremants of the'No Fault Act. The coutt expregses
no oplnlon on that disputs, Pursuant to a stipulated order, State Fann's claims sgalnst
Blus Cars Neiwork gre staysd panding resolution of gil of the clalms among J.8, Hunt,
State Farm, dafnrl Adams, and Herman Dlez. (9124!04 Stipulaied Order.)

7
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- :'ﬂ:'frj::rﬁ Ea:irﬁ"tnall‘sanqtlons 'imposed hy; ihe'No Faul Act ééréféﬁ Ve é!acﬁwéff, 314NW2{§ o

. G645, 648 (Mich. Gt App. 1881), |
B, Interpretation of “calendar yaar"vaé used in § 500.3102{1)
State Farth gmundé its motion on the asserllon that the term “calsndsr vear,” as'b
used In § £00,3102(1), refers to the twelve-month period Immedlately pracading an
" aecldental hodity ln.Jury ubon \;uhich' a clajm for b;smﬂlﬂs_hase.d.,étateﬁarmmafntaimé

that since the tracior et 138us was uhdlsphtedfy operatad In Michlgan for more than 30
days duririg the twelve months preceding the collision, LB, Huntfs subjectto the
‘securityrequirar'nants of the No Fault Act. (State Farm's Mot, at 11413.) 4.8, Hunt, on
the other hand, contends that the plaln, unamblgﬁous meaning of “calendar year” ks the |
tima period of Januaty 1 through Deacember 31 of the year in which the clalm atlses,
(J.B. Hunt's Resp, Mc;t. at 1-12.} J.B. Hunt asserts thet sihes nelther fts tractor nor its -
trallgr was operated In Michigan for more than Sold.ays n 2003, nalther'the tractor hor
. the traller was subled! 1o the securlty requirements of the No Fault Act.” (/d.)
Aouordingly,‘ the ﬁeart of the issue fies |n the Interpretation of "calendar year,” as ysed In
Michigan’s No FaultAct,

Although the No Fault Act does not define ihe tenm “calendar yea.r," the term Is

defined In Michlgan case law. In Mathows v. Republic Westem Ins, Co., No, 251333,

2J.B, Hunt does acknowladge that “In some ocalerdar years, the {ractor Invelved In
the subject secldent was driven In Michigan for more than 30 days,” Just not in the

calendlar year 2003, (J.B., Hunt's Answers to State Farm's Request for Admisslons at 2,
J.B, Hunt's Ex, 13.)

8
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2006 WL b1 6512, at *8 {Mich. Gt. App, March 2, 2008),° whish ilkewlse axplared the
meaning of the term calendar year within the context of § 508,3402(1), the court
deciéred that the plain meaning of “calendar year' Is the twelve-tronth perod fromt

. January 1 fhrough December 31 of the year In which the aceldent ocourred.? The

defendant in Matfhrews, ihé, insurer of the fruck-Involved In the accldent, attempted {o

__provethat the truck was not subjact ta tha mandatory seauitlly. requirements.of the.No

. *TheMichigan Supreme Court granted leave fo appsal the Court of Appeals’
decislon In Matthews and directed the parties to brlef whether the term “calendar year”
refars “to the 12 months preceding the aceidental bodily Injury on which a claim for
personal protaction beneflfs Is based, the calendar year i which the clalm arlses, the
calendar yeer precetling the year In which the claims arlses, o all of the forsguity, or to
gome other perlod equal to a calendar year." Mathews v. Replblic Wesier Ins. Co.,
725 NW .2d 483, 464 {(Mich, 2007}, Howaevar, {He Supreme Court went on fo vacate its
ordet granting Yeave to appeal and ordared that leave to appesal be denlsd, hoting that
"wa are no lohgar persuaded theatl the quastions pressnted shotld be reviewed by thls
Coun” Mathews v. Republfe Westem ing. Co., 731 N.W.2d 428 (Mich, May 25, 2007).
The court &lso denlad & motion for reconslderation. Mathews v. Republic Western ins,
Co., 733 NW,2d 17 (Mich, Juna 22, 2007). Conseguenily, the ordar suggesting that the
term “calondar year” i subject to varlous intorpretations has no precédentiel valus,
Furlheimore, State Farm’s argument that this court should stay the matler pending the
Michigan Supreme Court's determination of the correct Interpretatlon of calendar year Is
oo, :

*Randori House Wabstar's Cdllege Dictionary deflnes 'year” as: “a peried of 365,
or 386 days, In the Gregorlan calendar, divided Into 12 calendar months, now reckoned
as bagihning Jan. 1 and ending Dsc, 31 {calendar year)," Random Hotse Websler's
Cuollege Dictionaty 1491 (2nd ed, 1897) (bold In onginal), Black's Law Dlctionary
defines "calsndar year’ thus: "ilhe pericd frotm January 1 to Decembsr 31 inclusive,
Oudlnarily calendet year moans 365 days éxcapt leap year, and Is composed of 12-
months vatylhg inlength.” Black's Law Dictlonary 140 {6th ed. 1991), ‘Addlflonally, the
torm "oalendar year” has besn constrited In several cases, spanning jurlsdiciions, to
fhdicata the perlod from January 1 to Degember 31, inclusive. E.L. Strobin, What
12-month Perlodf Consiitutes "vear" or "oalendar year” as Used In Publle Enaciment,
Contrecl, or other Whitters Insirument, & AL.R.3d 584 (1968},

_Acourt may consult a dictionary definition fo ascertaln the generally accepted
maaning of aterm that is not ekpressly deflned by stelute. Oalfand Co. Bd, of Co. Ro.
Comm're v, Michigan Properly & Casually Guaranty Ase'n, 675 N.W.2d 781, 767-758
(Mich, 1998},

g
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Fault Act by presenting an affidavit Indicating thatthe truck had rot beon operated In
Michigan for more than 30 days "In the' calandar'year preceding” the accldent. The
court reje'cted the hotlon that the "precedlng" calentlar yoar was relevant inthe § |
- 500,3102(1) analysls, It noted: ‘

| {T)ha trial court dowecily concluded that Baverczek's affidavit did not

resolve the quesiion as to the location of the vehicle between January 1,
1955 and the date of the acoldent], July 14,1898}, See Random House

Wabater's-College-Dictionary(2ndsu, p1491; vbtifing the word "year”

s "es & period .. divided into 12 calendar nonths, now rackaned as

. beginning January 1 and ending Decamber 31 (ealendar year),” [Bold

In oxiginalls” see also Black's Laiw Distionary (8th ed), p 1648, deflning

the word “year” as “[t]welve calendsr moniis begliining January 1 and

shding Decetmber 31..Also fefmed calendarysar.' {ftallcs in original}.

Giving the lerm, "calendar year” It8 plain meaning, Balcerzak's affidavit

must be read as addressing the lacation of he truck between January 1,

1895 end Decembar 31, 1995, and hot addiessing the vehltle's [ocation

from Jahuary 1, 1986 forwerd. !
Matthews, 2008 WL 510612 at 3" In addition to establishing that a calendar year
means the interval of January 1 théough Regamber 31, Matihews astablished that the
relevant calendar year Is the ane In which the accldent ocourred, This Is apparent in the
courl’s regsoning hat Balcerczak's afffdavitis deliclent bocauss it does nof ragoive the
quesﬂdh regarding how many days the truck was operated in Michlgen In the year of the
accldent. If the relsvant calendar year were the one preceding the year In which the
aceldant occlirred, there would ke no need to dafermine how many days (he truck was
operated in Michlgan In the year of the accldent. See afso Comoest Cablavision of

Sterling Helghts, Ino. v. Cily of Sterling Holghts, 443 N.W.2d 440, 444 (Mich, CL. App.

PAttheugh Matthews I8 unpuibilshed and thua not pressdentially binding, this court is
ahtltied fo conoluds that the reasoning of an unpublished declsion Is persuasive. Stesle

v, Dep't of Correctlons, 546 NW .2d 728, 728 n2 {Mich, Ct. App. 1988}, This court fingls

the reasoning of Matthews to be parsuaslve and applicable to the Instant case,
: 10
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1980) (‘TThe term 'year' when used In a statute has genarally been conatrued to denots

8 ca!end_ar year, running fromn January 1 to Decembar 31, . . JI]f Gongress Intendod a

twelve-month period, It Know how to sospecify....")

The same statutory provision was also [nvolved In Parks, where the court was
called u‘po'n to determine whether & tractordrailer was operated n Miohigen for mors

than 30 days, Parks, 303 N.W.2d at 837, Although the Parks court was not confronied

with, and thus made no sxprasé rullng regarding the correct Interpretation of "calandarl
yoar," the court was called upen fo apply § 500.3102(1) and dfd 80 ,usihg the- calendar
year In which the clalm arose, Because the tractontraller at lssus in Parks was not
operated In Michlgan for more than 30 days In the year In which the clabm aross, the

court hald that “ths traller was not subject to the mandatory security requirements of §

3102(1) at fre time of the Infury.” Id. at 837,

State Farm falls to ¢lite {o, and this coust could not jocate, case law to support the

. -cantention that the twelve months praceding the accident Is the relevant time parlod.

Altholgh the “twelve menths preceding” argumént ls unsupstantlated, the court does
recognize that, notwithstanding the plalh meaning of “calenidar year,” there exist & few
cases Involving § 500.3102(1) which make mentlon of a "previous® or ‘preceding”
cafendar year, Judge Rellly In his conourring opinlon In Grosshelm v. Assocleted Truck

Lines, fne., 450 N.W.2d 40 {Mich. Ct, App,1889), stated that § 500.3102 "must be

Intarpreted to Impose the burdsn on the nohresidant ownar or registrant of the vehlcle

which Is notreglstered in Michigan fo tmeintain records to supponrt the clalm that the

vonicle had not been operated [h Michigan for more thaﬁ thirty days inthe previous

calendar year." Id. at 42 (emphasls addéd}. Addlilonally, the court in Citlzens Ins. Co. of
11

[Appellee's'Appendix - Page 143Db]

IV 02858 0C0¢/ST/¥ DS AQ AHATIDTY




EVERSON - EAN's Motion for Summary Disposition
Exhibit D: JB Hunt v GEICO (ED Mich No. 04-CV-70347)

v 204-cv-TO34T-RHC-MKM  Doc# 114 Filed 07/10/07 Pgd20t2l PgiD 2752

" Ametloa v, Roadway Exp, re., 354 N.W.2d 385 (lch, Ct, Ap. 1984) noted that
'[defendent] submitted L.Ilnconfrovgrtad affidavits stating t}:zaf Its traller was reglstered In
 the State of Tennessee and had not be;en oparaied Ih Michigan fc;r more than 30 days
during the preosdfng oalendar year” id, ai 387 (e_mphasis'addad).
This court s not cénvlncéd that the languiage In Grossheim or Citizens sufticlentty

ostablishes that the salendar year preceding tha yearinwhich-he-aceldentcecurrad-is—

_ the relevent time perlod, First, &8 explalned supre, the bplk of the case aw holds that
the relevant time perlod is the calendar year In whish the accldant ocourred, See Farks,
393 N.W.2d at 887; Matthews, 2008 WL 610512 at*3."" Significantly, even If

‘ Grosshelm and Cltizens can be viewsd as lending eredence {o the argument that the
term calendar year Is subject to varlous interpretations, the cases de nething to support
Btate Farm's contention that 156 twelve months preceding the aceldent Is the refevant

| tme petfod. Grosshelm and Cliizens refer, respaciively, to a'prevfous and pracedlné
‘calendar year," .o, January 1 throuigh Decamber 31 of the year before ?he yeoarin
which the accldent ocourrad. To the contrary, State Farm Is fhe proponsnt of a.
compieiaiy different time petlod. .

Second, the courf relles upon case law thatia conslstaht with & plalh reading of §
500.3102(1). Section 500.3102(1) makes no mentlon of a "pmceding" or "pravious”
calendar year, Rather, ths statuie simply provides that e;ny vehlole or ﬁotomyclé

operated In Michigen for en aggregate of more than 30 days ‘In any calendar year” must

I"For addtlonal cases which utllized the term "calender yozr" as oppoved 1o & precediing

or previous veay, 8se Farmars ins, Exchange v. Fanm Bureau General Ins, Co, of
Michigan, 731 NW.2d 767, 762 (Mich. 2007); MeGheo v. Helsel, 886 N\W.2d B, 8
(Mich, Gt. App. 2004); Drake v. Gordon, 644 F.Supp, 376, 576 (E.D, Mich. 1685).

12
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maanlng of the words,”? Devillsts v, Atito C!ub :‘nsuranee Ags'n, 702 N.W.2d 538, 552
656 (Mich. 2005). Subsequent to the- determrnatlon that the tertn "calendar year” refors
to the time perfod of January 1 through December31, the rext foous of Inquiry is which

calendar year s 'the? corract one to conslder, J.B. Hunt contends that only the calendar

"Bia'iﬁsurea. (Stétdtory language must he érifércéd as written and according fo the. plé?n TR

__,_,w___;}t&aLiﬁ_ﬁhlchihe-accfdant-oec urs-ls—relevﬁr;lt-in-d sterminihg: whe ther'tthHﬁlﬁfglﬁi}ﬁlm
In the accldent was reqilred ta be Insured &t the time of the accldsnt, (J.B, Hunt's
Resp. at 1+12,) The court agress that the calendar yearin which the accldent occurred,

and nof the preceding yetr, 18 the relevant catendar vesr.

2According to the Michlgan Cowrt of Appeals:

The primary goal of statutory Interprefation Is to ascertaln and glve effect
to the Intent of the Laglslature. Inifially, we review the language of the
.staluls itself, If the statute.Is unamblguous on iis tace, the Laglslature Is
presumed to have Intendad the mesning plalnly expressad and fucther
Judiclal Interpretation is not permlasible, Only where the statutory
language is amblguous meay.a court properly go beyand the words of the
statute to ascertaln lsglslative Intent. An ambigulty of statutory languege
doss not sxisf marely becauss a raviewing court questions whether the
Laglslature Inténded the consequencys of the language urder review. An
ambigulty can be found only whers the language of a statule as ussd in s
perticular context hags more than ohe common and accepted meaning,
Thus, where gommon words used it their ordinary fashion lead {o one
. teasonable Interpretation, a statute cannof be found amblguols,

Coflucrg)v MeMfllan, 662 N.W.2d 87, 80 (Mich, Ct, App, 2003) (intamel citations
omlite

13
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Flhally, the remmarks In Grosshelm and Ciflzons pertaining to the "precadiﬁg" or
‘previous” calendar year are fleeting and Ili~suppor§ed." Nelther oplhlon Includes an -
analysls of the specific Issus Implicated In this case. Instead, the opinlons present &

shngular montlon of the word “previous” or "preceding” without providing any explanation

gs {o the orgln or meaning of the word or anythi};g by way of support for the contantion

that the precading or prevlous_y_aar_tg_r_elﬁmn!Jn.analy_zipg.g_5.0.0.3.102(.1.).~In~sum.-the
remarks ars fleeting and unsubatantiated and do not suppﬁrt a finding that the calendar
year precédfng the year of the accldent [3 e relevant me parfod for purposes of §
500.3102(41). | ‘

Further, State Farm also clalimg ;:hat the purpose of the 30.day provislon would
best bo served by construling the term celendar vesr to rafar to the twelve months
preceding the accldent, (State Farm's Mol, at 12.13.) The purparied merls of suﬁh a

gonstruotion notwiilistanding, the cost-benefif an alysls' Involveid in determining which

time perlod more. faltly ssrves the purposes of the No Fault Act 19 & matter of polley best

teft to the Leyislaturs,

BIn Groshelm, the majoilty opinlon makes no mentlon of & preceding or previous
celsndar year, The extent of the elaboration an § 500.3121(1) Is as follows: “[defendant]
claimed It was not requlred to Insurs the fruck In Michiyan becauss the {ruck had not
opsrated In Michigan for the thirly days requirad.” Grossheim, 450 NW.2d at 41,
Likewise in Gifzens, the jssus in front of the court did not Involve interpretation of the
term calendar year, butrathst, “[the eols lsaue presented in this cass is whetharthe
traller Is & separats and distinot “motor vehicle” within the. mernkng of the nofaull act.”
Gitfzens, 354 N.W.2d at 387, The remark concerning a preceding calendar year was
singutar, unsupported, and did not play 8 role In the coutt's analysls of the lssue befors
t,

14
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€, The Law of the Cass Dacteine |
[n-denying Statd Farm's firet motlon for sﬁmmaryjudgmant. this court concluded
that "a reasonaabiejl:lry could find that .JB Hur;t 'operate'd Jte tractot In Mlnhl'gan.fcrfewer
than 31 days In 2003 and iﬁ‘ai It operated Its frailerin Michigan for fewer than 31 days In
‘2003." (5/9/06 Ordor at 17,) Although the court did not exprossly state that It had made

o

ainding that the-relevant-time-perled-wasthe-calendar-year 20035 as-the-lssue-of
Interprellng the term "c;aler]dar yesar did not arlse untll State Farm pregented it in its
second motlon for summary judgment, a revisw of the court's order'suggasts that the
court preceeded as though the calendar year 2003 was the relevant fime parlod,"
Pursuant to the law-of-the-case dosliine, findings made at ohe point In tha Iltigation
becoms the law of the case for subsequent stages of that same litigatlon. Unlted Stetes
v. Moored, 38 .3d 1419, 1421 (Bth Clr, 1994). The doctrine applies lo findings elther -
expressly: or Implledly made. Jd. ‘ |
Notwithstanding State Farm'’s fallute to ralse the lssue in its first motion for

summary judément, thls court acknowledges that where, as here, the contested Jssue Is
| criteal to the dispositior of tha cage, yet was .not speotfically and fully addressad
prevloq'sly, an'ln}Ustice cottld ooour by pracluding a reopening of the Issus. To fhe

extent that the calentar year iBsUB wWas previously decided, the law-of-the-case doctrine

. Mit doos not appear that the court made an expliclt finding concerning which tims perjod
was the gorrect ong, but rathar, slimply followad the parfles’ lead and aceepted the fime
parlod proffered by the partles. Al lsast implicitly, It seems that the court determined
thet 2003 was the correct fimo perlod to be uthized in determining how many days the
{ractor and raller ware operated in Michigan, Additionally, both J.B, Hunt and State
Farm framed the lssue as lnvelving the time perlod of 2003, ' Nowhars In Stale Farmi's
flrst motlon for summary Judgment orin its reply, did Stete Farm raise ihs argumerit that
the relavant time perlod was fhe twelve months preceding the accident.
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- allows a court to raopen an lssue previously declded where "s olearly errohadus

declislon would work a2 manifest Injustics.” o, Hdquvar,;a manlfest infustice cahnot be

. aald to have ocouriad hefa, Aé discussed, supta, the court has analyzed the lssue on

" Its merits and I8 persusdad that “calendar year,” as usedin § 500.3102(1), refers to the

tine perlod of January 1 through Deecember 81 of ihé year in which the accldent

ooeurred, Hence, the law-ot-lhe~nase doctrine, If gopllcable, serves ia bolster fe

courf's determination, and, If not applicable, doas nothing to undermine the court's
deferminetion, as the court’s previous findlngs are in accordance with Its present
findings.
D. OBC Reporls

Thete was an on-board computer ("OBC"} Installed on the tractor at lssue which
used saiallis technology to record the tractor’s location,” (Dlaz Dep. ét 4, 70-71, 4.B.
Hunt's Ex. 5.) OBC reports sstabllsh that the tractor was operated [n Michigan fotj 30
days during the calendar year of 2003, (OBC Records, J.B. Hunt's Ex. 1 1.

5Ths OBC Is on Whenever the tractor's ehglne Is minnlfg, {Dlaz Dep, st 88-69,

J.B. Hunt's Bx, B,) At least once an hour, the OBC sends a signa! 1o & satellts indleating |

the fractor’s location. (Cope Dep. at 64-68, J.B. Hunt's Ex. 7.) The OBC &lsv sends a
signal when the tractor Is tumed on or off atid when a drlver bagins and finishes
unloading. {Dlaz Dep. at 69-71, 4.B. Hunt's Ex.5.)

“Tha tractor was operatad In Micklgan In the calendar year of 2003 oh fhe

followlng thirty dates: January 8, 7, 21, and 22, Fehruary 2, 3, 9, 10, 11, 12,17, 18, and

18, March 10, 11, 12, 13,18, 19, 24 20, 30, and 31, and Apifl 1, 2, 3.4 27 28 and 29,
(OBG Reoords,.l B. Hunts Ex.11)
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Although there was no QBC on the trafler allssu, g .is typleal for J,B. Hiht's
trallsrs, & traller's location could be tracked Via thetratler's dlspatoh history, which
conslsts of OBG recordff for" the {ractors that wers af aﬁy polit connected to the traéier,
(Dlaz Dep, at 52:83, J.B, Hunt's Ex, 6.) ‘By reviswing the OBC records for the tractors

. assoctated with a particular trailer, one can determihe how meny days the frailer was

-

oparated in & glvan stats, (Core Dep. at 108,.LB, Hunt's Ex.-7.)-Thedlspaich-records

astablish that the traller af Issus was operatad In Michigan for 16 days during the 2003
celendar year,V (Dispateh Fiecords. J.B. Hunf's Ex, 12.)

Slgnlficantly, State Farm does not pfesent any evidence to dlsplite the OBC or
dlspateh records.. Rather, State Fann focuses Ifs sigument onihe Interbretatlon of
calendar year, U'tlflz'mg the "We!ve menths preceding the aceldent” fime peiiod, it is
urconteated that the tractor wes operated In Miohigan for.49 :days.‘” (2002 OBC
.Records, Siat9 Farm's Ex. 6.) Howsvar, ag explalned above, the correct tme per!dd Is
 ihe calendar yoar of 2008 (January 1 through December 31, 2008). Accordingly, the
tractor's prasénce In Mfchlgan during a differont time pgriod s kralevant,

| E. Adverse Inferance
| J.B. Munt drivers ats required to make an snity into thelr driver's log everytime

they change an activity, (8/10/05 Griffin Dop. &t 17,4.8, Hunt's Ex, §,) Eachlimea

"The traller appears to have bean operated In Michigan In the calender yedr of
2003 on the followlng sixteen detes: February 11 and 12, March 31, April 2 and 3, June
186, 16, and 17, August 25, 26, and 27, September 8 and 8, end Qclobsr 28, 29, and 30.
(Dlspatch Records, J.B, Hunf's Ex. 12.}

18 Pyrsuant fo the dates provided by J.B, Hunt In Ity Answar to Bius Care's Second
Inteirogatorias, the tractor at Issus was not operatsd for more than 30 days during the
calendar yasr 2002, {J.B,Hunt's Answers to Biue Care's Svcond Interrogatories, J.13.
Hunt's Reply to Blua Care's Mot at Ex, 1.) _
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¥

* dhiver makes & cotmant on ihe log, he ls requiredto st the state wherein the activity -

occurred. {/d. a125,) J.B, Hunt was utiable to produce the driver logs or repal
documents for the tractor and traller in quastion becatise It had already discarded the
documents, {J.B, Hunt's Reply fo Blua Care’s Br.at 4-5.) J.B, Hunt preserved the logs

and repalr documents for the requisite amount of iime provided In the federal

o

regulations.govering-interstate-motor-carrigrsithen-discarded-them: (i) ~Bluw Carg
Netwark argues that, nofwithstanding J.B, Hunt's compliance with the regulstions, J.B,

' Huni's act of discarding the documents éﬂer the potential for Iitigation had arlsen '
antlties Blug Care™ to an adverse Infarence that the tractor.and traller weres operatad In
Michlgan for more than 30 days In 2003, (Blue Care Network's Resp. at 9.)

Michigen courta ha\;a'herd that “fejven when an acﬁlon has not haen commenced
and thére s only a potantial for lltyation, the llfigantls undsr a duty to proserve
evidencs that it knows or reasonably should knowls ralava-nt to the acllon, Brenner v.
Koll, 673 N.W.2d 65, 71 (Mich, Ct, App. 2002), Inthe Instant oase, J,B, Hunt was on

notfes of the “petential for lltigation” at least by Apill 25, 2003, when Adams

’

PAlthough Blue Care did not Tlle 8 summary Judgment motion of Its own, it did file a brief
in opposition to J.B. Hunt's motion, {See Blus Cara's Br., in Opposition to J.B. Hunt's
Mot.) Blue Cere's arguments sesantially iracked Stale Furrn's arguments. The only
argument that Blue Cara ralsed in it brief that State Farm did not ralse in its own
motion was the adverse Infarence argtment, (Blus Care's Br. 4t 8-10.). Fursusntfo a
stipulatad order staylng State Farm's olaims egainst Blue Care, Blue Care's role In this
actlon Is not the focus of the Instant order, {9/24/04 Stipulated Order,)

18 :
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' preséhtad'hls raquést for bienafits and J.B. Hunt denled that roguest. Generally, where
a parly deliberately destroys or falls to produce avldence; cotirts willl‘présuma that the

. evidence would operate egainst the party.who destroys or suppresses, Hamani v.
Ridge Tool Co., 538 N.W.2d 763, 755 (Mich, C1. App. 1696). However, missing

evidence gives rlse to an adverae presumption only whéﬁ the complaining party can

o

estabilsh lntentlanal. conduct Indloating. fraud.and.a.desire-to-destréy-evidenas-and

thereby suppress the truth, Ward v. Consel, R.R, Corp,, 693 N.W.2d 366, 371 (Mich

2005). , ‘
. Intheinstant case, thers Is no evidencs to suggest that J.B. Runt destroyed the

records fréudulently orin bad falth, The récords wars discardad In accordance with the
controlling regulél{oﬁs and In accordancs with J.B. Hunt's standard business practlces.
To the extent tha’i:J 8. Hunt can be conslderad oulpable for falling to preserve relevant
‘dosuments aftar the potentlal for litlgation had arlsen, the coust is stil hot iﬁ@rsuadad
that an adverse Inference is necessary, J.B. Hunt praserved the OBC raports, yuhlch
ars the bes) évidence 1o determine the {ractor's losation, and such svidenge
congluslyely 9stabllshed that nelther ths tractor nor traller was In Michlgan for more than

| 30 days inthe catendar year 2003, Whare, as have, thers oxlsts credlble,
uncontravartad avidence to refute the adverse Infershce, the adverse Inferance !a
rebutlad ifnot altogether unwarranted, Ward, 693 NW.2d at 371 (staling that &
presumption disappears whera thate s ¢redible rebuttal svidencs or where there was
no Intentlongl conduct Indicailng fraud), '

Any Inforence thet the tractor was operatsd In Michigait for wiors thein 30 days i

2003 s rebuttad by the OBC racords. The OBG records are what J.B, Hunt relies upen

19
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. forthe most accurate mathod of fracking & tractar. (Cope Dep. at 24, J.B, Hunf's Ex, 7.)

Although tiis driver logs aleo provide information concetning a fractor’s location, the

logs are hof &s accurate as'OEilc reé:orﬁs lr; detarminlng fhe exact Iocatlon' of & tractor.
(9/27/0B Grlifin Dep, at 76, 77-78, J.B. Hunt's Ex, 10.) Because a driveris only reqﬁlred
to make an entry In his driver log when he changss an activity, ths logs would not

document the tractor's presence In a state If {he driver has not changad activity within

the state and had not otherwise had occasion to make an entey linte his log during hls

trava| through the state.®® (8/10/05 Griffin Dep, at 19, J.B. Hunt's Ex. 9; 9/27/08 Griffin

‘Dep. ot 77-78, J.B. Hunt's Ex, 10.)

The OBC, which is on whenever the tractor’s englne Is running, sends a signat fo
a satellte Indicating the tractor's location. A slgnal is sent at varlous times, Including, at
least onee ah hour, when the trécter Is turned onor off, and when & driver begins and -
ﬂnllshes unloading, (Dlez Dep. 8t 68-71, LB, Hunl's EX, §; Cope Dep, at 84-65, J.B,
Hunt's Ex.7.) Each OBC entry [dentifies, with objactive pracision, the clty and state In

which the fractor was looated when thg slgnal was sent, ncluding latliudinal and

longitudinal coordinates, The OBC records account for every day that the fractor was
operated In 2003; the records begin with January 1, 2005 and run fhroush May 4, 2003,
at which polnt the tractor was taken out of servies at a J.B, Hunt facility In Georgle, and
no lohgar driven, In preparation for 2 May 28, 2003 trade-In of the traotof, pursuant o

4.8, Hunt's stendard retention polley. (8/10/105 Griffin Dep. at 105-108, J.B. Hunt's Ex.'

—r

“In a driverlog, diivers ere raqulred to sccount for all of thelr ttme, including time spent

loading of unloadlng, driving, taking a braak, or sleaping. (Dlaz Dep. ot 87, J.B. Hunt's
EX. & 8/10/C5 Griffln Dep, at 17-28, J.B, Hunt's Ex, B.)
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9.} Thergis no gap in the records and there s ho avidence that the records ar;a
Inaccuraie or otherwlse deficlent. | ‘
Conssquently, State Farm's motion falls Inhat State Fanﬁ canﬁot demonsirate
that the tractor or fraller was In Michlgan for fore than 30 days in the calendar yéar
2003, the rslevant fime per[nél. J.B, Hunt's motlon Is meritarious becauss H is supported

by the OBC and dispatch racords which establish no qusstion of material fact that

r

nelther the tractor nor the traller was opserated It Michigan for more than 30 days In
2003, |
‘ IV, GONCLUSION
For the reasons stated above, IT [S ORDERED that Stete Farm's “Motion for
Summery Judgment" [Dkt, # 104] Is DENIED and J,8. Hunt's *Motlon for Stimmary
Judgment’ [Dkt. # 108] Is GRANTED,
§/RobartH, Cloland

RCBERT H. CLELAND '
UNITED STATES BISTRICT JUDGE

Dateci: July 18, 2007 .

[ hereby cortify that a copy of the foregoing document was malled o counsal of racord
on thig defs, July 19, 2007, by alactronlo and/or ordinary mall,

g/lllsa G, Wagner "
Casy Manager and Daputy Clerk
{313) 234-5522

$itaenndUOaios DEKGS GRITRMTOMY JEHUNT.GLupd
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Order

December 28, 2016

153501-2

ADAM HEICHEL,
Plaintiff,

and

ST. JOHN MACOMB-OAKLAND HOSPITAL,
Intervening Plaintiff-Appellee,

and

MENDELSON ORTHOPEDICS, P.C.,
Intervening Plaintiff,

v

GEICO INDEMNITY COMPANY,
Defendant/Third-Party
Plaintiff-Appellant,

and

STATE FARM MUTUAIL AUTOMOBILE
INSURANCE COMPANY,
Defendant-Appellant,

and

EAN HOLDINGS, INC. and ENTERPRISE
HOLDINGS, INC,,
Defendants/Third-Party
Defendants-Appellees.

Michigan Supreme Court
Lansing, Michigan

Robert I. Young, J.,
Chief justice

Stephen }. Mackman
Briana K. Zahra

Bridget M. McCormack
David F, Viviano
Richard [1. Bernstein
Joan L. Larsen,

Justices

SC:153501-2
COA: 323818; 324045
Wayne CC: 12-003750-NF

On order of the Courtf, the application for leave to appeal the March 1, 2016
judgment of the Court of Appeals is considered, and it is DENIED, because we are not
persuaded that the question presented should be reviewed by this Court.

December 28, 2016

I, Larry 8. Royster, Clerk of the Michigan Supreme Court, certify that the
foregoing is a true and complete copy of the order entered at the direction of the Court,

*hfﬂwglg@td:_

N g
Clerk
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STATE OF MICHIGAN
IN THE CIRCOIT COURT FOR THE COUNTY OF (FENESER

KALEEA MONIQUE FRAZIER, CASENO. 15-104837-NF

Platnfiff, HON. GEOFFREY L.
NEITHERCUT

V&,

MICHIGAN AUTOMOBILE INSURANCE

PLACEMENT FACILITY and
ENTERPRISE LEASING COMPANY OF
DETROIT, LLC d/b/a NATIONAL CAR

RENTAL,

‘Defondant.
KATRINA A, MUHRREL (P53831) " MARK T, DOLIN (P45081)
ROBIN A. MISERLAIN (P78324) MICHAEL 8. BAREY (P41445)
APPLEBAUM & STONRE, PLC KOPEKA PINKUS DOLIN PLC
Attorneys for Plaintiff ' Attorneys for Defendant Bntetpeise
26777 Central Park Blvd., Ste, 300 33533 W. Twelve Mile Road, Suite 350
Southfield, MI 48076 : Farmington Hills, MI 48331-5611
(248} 233-5030/(248) 233-5051 [FAX] (248) 324-2620 / (248) 324-2610 [FAX]

DEFENDANT’S MO’H‘ION YO SUM Y D POSITION 0 COUNT I

o BRIEF IN SUPPORT OF MOTION

TICE OF HEA
NOW COMES Defendant, ENTERPRISE LEASING COMPANY OF DETROIT, LLC

db/a NATIONAL CAR RENTAL (“Buterprise”), by and through its attorneys, KOPRA

PINKUS DOﬂﬁ PLC anfil for its Motion for Summery Disposition Pursuant to MCR
2.316(C)(8) and (10}, stutes as follows:

L This is a first party case arising from a motor vehicle nceldent that oocureed on
May 31, 2014, |

2 Plaintiff alleges that she suatained physicai injuries as a yesult of the May 31,
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¥

2014 moio‘r vehicle accident in Calumet, Illinois and has filed & fieat party olaitn with Enterprise
- seeking payment of Michigan No-Fault personal injuty protection benefits. (Exhibit A Police
n'cp.ort), -

3. The involved vehicle is a rental vehicle rented by Plaintiff from ﬁefendant for the

pertod of May 31, 2614 to June 1, 2014, (Exhibit B, rental contract).

4. The rental vehicle at issus was an [[lingls mgiatc,tad,_vﬁhicle._(mxhibjt.c,.vehicle

registration).

S, Plaintiff alleges in her Complaint that she ig entitled to receive first pariy peysonal

injury protection benefits from Entexprise pursnant to MCL 500,3101.

.6. MCL 5ﬁ0,3102 exempty non-resident owners or registrants of fotor vehicles
from maintataing Michigan personal injury protection coverage on vehicles that are not operated
in Michigan foran aggmgaté of more than 30 days in @ calendar year.

4, MCL 500,3101 is inapploable to the facts in thiy case s the rontal vehicle at
 issue was not oporated in Michigan for an aggregate period of more than 30 days in 2014,
(Extiblt D, vehicle vental Listory an;l Affidavit of Sarah Redninger),

5. As MCL 5003101 is inepplicable to Enterprise, Count 11 of Plaintiff’s Complain
fails to state 1 clatm upon which relief may be graﬁted and sunmnary disposition of Count 11 is
appropriate per MCR 2.116{C){(8).

6.. ‘ As MICL 506,3101 is inapplieable to the facts in this case, there is no geanine
 issus of maters] fact contaltied in Count IT of Plaintiff*s Compleint and summary disposition of
 Count IT is appsopriate per MCR 2.1 18(C)(19).

WHEREF@RE, Enéerprtse respoctiully requests thet thig Bonorabla Court gtant its

Motion for Summary Disposition pursuant to MCR 2 AI6(C)(B) and (10j and dismiss Count IT
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* of Plalntiff’s Complaint with prejudice,
Respecifufly Submitted,
KOPKA PINKUS DOLIN PLC

By: ‘W\’\.«j éﬁf—"” D s
MARK L, DOLIN (P45081)

MICHAEL B, BAREY (P41448)
Adttorneys for Defendant Entetprise

A

33533 W, Twelve Mile Road, Suite 350
Diated: October 21,2013 . Farmington Hills, MI 483315611
: (248) 3242620
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- STATE OF MICHIOAN
IN THE CIRCUIT COURT FOR THE COUNTY OF GENESER

KALEEA MONIQUE FRAZIER, _ CASENO. 15-104837-NF

Plaintiff, ' HON, GEOFFREY L.
NEITHRRCUT

V3.

MICHIGAN AUTOMOBILE INSURANCE

PLACEMENT FACILITY and
BNTERPRISE LEASING COMPANY OF
- DETROIT, LLC d/b/a NATIONAL CAR

RENTAL,
Defendant,

' "KATRINA A, MURREL (P53831) MARK L. DOLIN (P45081) -
- ROBIN A, MISERLAIN (P78324) MICHARL B, BARRY (P41445)

APPLEBAUM & STONE, PLC KOPRA PINKUS DOLIN PLC

Aftorneys for Plainff Attorniys for Defendant Enterprise

26777 Central Park Blvd,, Ste, 300 33533 W. Twelve Mile Road, Sujte 350 -

Southfield, MY 48076 - Farmington Hills, MI 48331-5611

(248) 233-5050 (248) 233-5051 [FAX] (248) 324-2620 ) (248) 324-2610 [FAX]

BRIER IN SUPPORT OF MOTION
I FACTUAL OVERVIEW

Plaintiff slleges that she suffered physical injuries in a motor vehicle aocident that
ocgurrod on May 31, 2014 in Calumet, Minods while operating an Illinois registered rental
vehicls owned by Enterprise. |

Plaintiff now biings this suit, alleging in Count 1T ofher Complaizlu that she is entitled to
fitst party Michigan No-Fault personal injury protection benefits from Rnterprise per MCL
- 5093161, Hﬁ";ﬁaven MCL 530.3102 exemypis Bnterprise from maintaining Michigan No-Fault
pcrso;lal injury cov.srage a5 the vehicle rented by Platntiff waé registered in Hlinois and was not

operating in Michigan for an aggregate of more than 30 days In 2014, Thetcfore, Plalnfiff has
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~ not stated 8 cliim upon which Qeﬁef éan be granted against Enterprise and there is no genuine
isque of materlal fuct as to Enterprise such that Count II of Plaintiff’s Complaint must be
dismissed with prejudics.
I, STANDARD OF REVIEW

A motlon brought pursuant to MCR 2.116() (8) tests the legal sufficiency of a claim,

Koenig v City of BerHey, 460 Mich 667,674, 597 NW2d.99,-(1999);-Splek-v-Deparinent-gf-

o

f}'amgartaﬁon, 456 Mich 331, 337, 572 NW2d 201, (1998), When deciding such & motion, the
court may consider only the pleadings, MCR 2,1 16&6} (5); Spiek, supra, Stmke v Blake, 448
Mich 648, 654, 532 NW2d 842, (1995). However, in an action based on a contract, the coutt
ey axﬁmine the contract, Woody v Tamer, 158 Mich App 764, 770, 415}5 NW2d 213, (1987).

_ The court must acoept as true all factual allegations contained in the cémp]ah}t, as well as
all reasonuble inferences which may be drawn from those allegations, Stneerman v Munleipal
Sery Burequ, 455 Mich 135, 139, 565 N'W2d 383, (1997); Simko, supra. The court may not
consider the :merits of the plaintiffs factual ailegations. Mieras v DeBona, 452 Mich 278, 291,

5 Sb NW2d 202, (1996). “The trial court must consider all well-pleaded facts in favor of the

nonmoving perty and should grant the motion only if the allogations fail to state & legal claim,”

Wortelboer v Bengle Co, 212 Mich App 208, 217, 537 NW2d 603, (1995} Radtke v Everett, 442
Mich 368, 373-374, 501 NW2d 155, (1993).

A motion under MCR 2.316(C)(10) tests the factual sufficiency of & complaint, In
h deotding a motion brought under this sub-rule, the trial court considets the documtentary svidenco
which g substan‘i_hr'ely admissivie and wilch s submbited by the. paries in the Tight most

favorable to the party opposing the motion. Muiden v Rozwood, 461 Michigan 109, 120; 597

7
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NW.2d 817 (1999}, if fhe evidence fails to establish o genuine 1ssue rogarding any matetial fact,
the moving party is en;itlcd- to judgment as a matter of law, Jd.

IA litigant's mere pledge to establish an igsue of fact at wrial canmot .survive smnméry
disposition under MOR 2.11;5(0)(10). The Plaintiff must proffer substantively admissible
evidencs in opposit:mn to a motion under MCR 2.116(C)(10), and again the reviewing Court

raay. not employ_a standard_citing the mere-possibility that the claim_might.be.supported by.

r

evidetice produced at trial, See Malden, supra, at 121 (1999),

. The Suplrcme Coutt defined "substantively admissible” evidence a2 requir]'ng.an advetge
pacty to “sct forth specific facts showing there is a genuine issue for tdal’ Purher, by
“presenting inadmissible hearsay evidence, a non-moving pal.rty is actually promising to create an
issue for trial where the promise is incapable of being fuifilled.. The non-moving paﬁy is not
showing that & genuine issue exisis, Permitting Inadmissible evidence to suffice an opposing
smmﬁary disposition ﬁou]d require ‘less than the pre-1985 court rule and create tlluéory fact
issues" Seo Maiden, supra, at 124 (1999).

ML  LAW AND ARGUMENT
Tt Count I of her Complalnt, Plalntiff plead that .she is’ gntiﬂed t;) Michigan No-Fault

_ personal infury protection benefits from Enterprise a8 MCL 500,3101 requites.
: I\;ICL 500.3101 provides as follows;

500.310L Security for payment of bonsfils required; period

seewrldy xequired to be o effcet; deletlon of coveragoes;

definitions; policy of insuratco or other method of providing

seevrilyy filing prook of secuxity; "insurer' defined.

Sec, 3101,

(1) The owner or registrant of a motor vehlole required to be
registeted in this stato shall malntain security for payment of
benefits under personal protestion insurance, property protection
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inswance, and residizal Hability insurance, Security is only required
to be in effect dusing the petiod the motor vehicle is diven or
inoved on & highway, Notwithstanding any other provision in this
act, an insurer that has ssued an automobile insurance poliey ona’
motor vehicle that ig not driven or nyoved on & hghway may allow
the insured owner or registrant of the motor veldele to delete a
portion of the coverages wnder the palicy and maintain the
-+ cotnptehensive coverage potion of the policy in effect.

' Enterprise does not dispute the plain language of MCY, 500.3101. However, MCL

d

r

SIN AY TUAATIOA

500.3012 exompts Bnterprise from the requitements of MCL $00.3101, MCL 5003182

provides as followa:
§00.3102 Nonresident ownor or vegistrant of motor velielo or
motoreyele o maintain secyrity for payment of beneits;
operafion of motor vehlcle ox moloreyele by evwner, registrant,
or ofher psrson without scourity; pennlly; failure fo produce
svidenes of securily; rebuttable presumption,

Sea. 3102,
{l) A nowesident owner or registrant of & motor vehicle o
© motorcycle not registered in this state shall not operate or
permit the motor vehicle or motoreycle to be operated. in this
state for an aggregate of more than 30 days in any calendar
yeur uless he or she continnously maintains security for the
payment of benefits pursnant to this chapter. '
Tn this case the rental vehicle was registered in Xlinois and haﬁ only been operated in
Michigan for 5 days, As such the vehicle was tiot reqiired fo have Michigan No-Fault nsutanee
and Plaintiff is not entitled to first party no-fiult bcneﬂt‘s.'(Exhibit R, Affidavit of Ssrah

Refninger),

The Michigan Supreme Cout reached the identieal sonchusion in Park v DAIE 426,
Mich 191, 393 NW24 833 (1986) In Park, Plaintiff wag injured in a trailer which was reglstered

in the State of Tennessee. The trailer had not been operated in Michigan for 30 days. Thug the
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© Supreme Cowrt found that Roadway the owner of the trailer was not respotisible to pay Plaintifs

first party no fault benefits,

Likewise in the cage Plaintiff is not entitled to first patty no fault benefits from Defendeat
Enterpise, The vehicle was nof registered in the State of Michigan axd bad not been operated in

the state of Michigan for 30 days, Enterprise Leasing is not sesponsible for Plaintlifs fivst party

10 ~fault benefits,

V., CONCLUSION

NV 0C-85-8 OZOZ_/SI/V'DSW Aq AHAIHOHY

As shown ebove, it is clear that Bnterprise is exempt from the requirements set forth in
MCT, 5003191 porsuant to MCL 5003102 and therofore, Plaintiff i3 not entitled to Miomga.n‘
No-Fault personal injury protection benefits from Enterprise.  Plaintiff’s Co.unt I fails to state a
| claim upon which relief may be granted and there is no penuine issue of material fact. Thus,
summary disposition is appropriate nnder MCR 2.116((3)&8} and (18).
WHERLFORE, Dofondant respectfully requests that this Honlorab!a Court grant its
Motion for Summary Disposition pussuant to MCR 2.416(C)(8) and (10) and distuiss Count IX
of Plaintiff’s Complaint with prejudice,
Respectiully Subnltted,
KOPKA ‘PINKUS DOLIN PL(

Y

MARKX L, DOLIN (P45081%
MICHARL B. BAREY (P41445)
Attoknsys for Defendant Botetprises
33533 W, T'welve Mile Road, Suite 350
- Dated: October2l, 2015 : Farmington Hills, MI 48331-5611

' , (248) 324-2620

By:
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STATE OF MICHIGAN
IN THE CIRCUIT COURT FOR THECOUNTY OF GENESEE

KALEEA MONIQUE FRAZIER, CASE NO. 15-104837.NF

Plaintiff, ' HON. GEOFFREY L,
NEITHERCUT

va.

MICHIGAN AUTOMOBILE INSURANCE

PLACEMENT FACILITY and
ENTERPRISE LEASING COMPANY OF
DETROIT, LLC d/b/a NATIONAT, CAR,

RENTAL,

.Dcfendant.- .
KATRINA A, MURREL (P53831) MARK L. DOLIN (P45081)
ROBIN A, MISERLAIN (P78324) MICHAEL B, BAREY (P41445)
APPLEBAUM & STONE, PLC KOPKA PINKUS DOLIN PLC
Attorneys for Plaintiff Attoneys for Defendant Enterprise
26777 Central Park Blvd., Ste, 300 33533 W. Twelve Mile Road, Suite 350
Southfield, MI 48076 Farmington Hills, M7T 433315611
{248) 233.5050 / (248) 233-505]1 [FAX] (248) 324-2620 / (248) 324.2610 [FAX]

ORDER GRA E’ITNG‘DEFEE DA E. TS MOTION FOR SUMMARY DISPOSITION

At a session of said Cowt, held in
The City of Flint, County of Genesee
State of Michigan on_Japvery 25, 2016

PRESENT: Honor soffrey L. Neithergut
CIRCUIT COURT JUDGRE

TBIS MATTER having ¢ome before the Court on Defendant Bnterprise Leésing
Company of Detroit, LLC d/b/a Natione] Cer Rental’s Motion for Summary Disposition, oral
argutnent having been heard and the Court helng othemuine fully advised in the premises,

IT 1S HEREBY ORDERED that Defendant’s Motlon for Summary Disposition is

granted for the roasons stated on the record,
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ITisrk
URTHER ORDERED that Count 11 of Plainti ffy Complaint is dismissed,
IT IS SO ORDERED,

GEQFFREY L. NETHERGUT
35468

CIRCUIT COURT JUDGE

~

=4~

Frepared by: MICHABL B, BAREY (4 1445)

[Appellee's Appendix - Page 166b]

IV 0¢-85-8 0c0¢/S /¥ OSIN A UHATIOH Y




EVERSON - EAN's Supplemental Brief

STATE OF MICHIGAN

IN THE CIRCUIT COURT OF WASHTENAW

JONTE EVERSON,

Plaintiff, Case No.: 16-359-NF
Vs. Hon. David S. Swartz
FARMERS INSURANCE EXCHANGE,

Defendant(s)/ Third-Party Plaintiff,
Vs.
ENTERPRISE LEASING COMPANY OF DETROIT,

Third-Party Defendant.

Daniel G. Romano (P49117) Mark L. Dolin (P45081)

ROMANO LAW, PLLC Michael B. Barey (P41445)

Attorney for Plaintiff KOPKA PINKUS DOLIN

23880 Woodward Attorney for Defendant Enterprise

Pleasant-Ridge, MI.48069.. ... oo ——33533 W_-Twelve-Mile-Road,-Suite-350

248.750.0270 Farmington Hills, MI 48331
248.324.2620

Matthew C. Koss (P74088)

CORY, KNIGHT& BENNETT

Attorney for Defendant Farmers Insurance
100 W, Big Beaver, Suite 650

Troy, MI 48084

248.244.8931

SUPPLEMENT TO THIRD-PARTY DEFENDANT’S MOTION FOR SUMMARY
DISPOSITION PURSUANT TO MCR 2.116(C)(8) and (10)

NOW COMES Third-Party Defendant, ENTERPRISE LEASING COMPANY OF
DETROIT, LLC by and through its attorneys, Mark L. Dolin, Esq., Michael B. Barey, Esq., and

KOPKA PINKUS DOLIN PLC and for its Supplement to Motion for Summary Disposition
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Pursuant to MCR 2.116(C)(8) and (10), states as follows:
Attached are the signed Affidavit of Kristen F. Zub and the unit history to be

supplemented to the motion for summary disposition as Exhibit C- Vehicle Rental History &

Affidavit.

Respectfully submitted,

KOPKA PINKUS DOLIN

By: -kf"" ™
Matk L, Dolin (P45081Y
Michacl B, Barey (P41445)
KOPKA PINKUS DOLIN
Attorney for Defendant Enterprise

Dated: February 20, 2017

PROOF OF SERVICE

instrument was served upon the attorneys of record of
all parties to the above cause, by mailing the same to
them at their respective addresses as disclosed by the

pleadi i, with postage fully prepaid thereon,
on < 2017, ?é__\
By:
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- Exhibit A: Affidavit of Kristen F. Zub

Exhibit A
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‘.

WSM
NV
SCh
VM
WS5hM
NV
S5CA
BDR
OMG
ORA

5Ca
PMR
ORA
VCMm
yem
ORA
SCD
VCM
PMR
SCA
ORA
ORA
ORA
ORA
ORA
ORA
VCM
INV
ORA
ORA
ORA
Ve

Evi/Move 1 Evt/Ref Nk Renter Name  Evit/Rnt Lot Evt/Rnt GriEvi/Rnt DateTime  EVi/Rnt M/ Return Loc Return Grp Return DateTime Return M/}
29001315 E12048 2049 11792015 B:37 18804 DTWTal 203C 12/9/2015 R:37
PB: BD . Physical Inventory f DTWS60 203G 117912015 6:149 18804
P-BD deleted, RICCI {USG) E12045 2049 11/8/2015 13:47 18804
RICCI/DX2039P16 E120WW 20WW 11/8/2015 10:44 18804
28999957 E12045 2049 11/8/2015 10:44 18804 DTWSS0 203G 11/9/2015 6:14 18804
DTWS60 CONTROLLING LOC DTWS60 203G 11/8/2015 7:05 18804
Body Damage {USG) E12045 2049 11/8/2015 0:40 18799
RICCl (USG} E12049 2049 31/8/2015 0:00 1q804
DX2049P16 - PASS SIDE DOCERI2049 2049 11/7/2015 0:00 18799
2Q5YZF  EVERSONJONMTEEL2029 2049 10/30/2015 17:30 18803 E12053 2053 11/7/2015 19:43 18204
P-PM deléted. LOFR MONRLELAD1A 4014 10/30/2015 14:12 18799
P-PM/PC AQdD-FLTFR450 rulkt E14014 4014 10/30/2015 12:42 18799
LOF& MONRO (USG) £14018 4014 10/30/2015 0:00 18793
264008 STEINER,DAVID E14014 4014 10/8/2015 14:47 13196 F14014 4014 10/30/2015 12:38 18799
mike megats E14014 4014 10/7/2015 16:43 15096
4014 E14014 4014 9/19/2015 12:33 15096
2B3YC9  BRUMAGINJENt E14018 4018 9/19/2015 12:00 15096 E140i4 4014 107772015 16:43 15196
P-PM deleted. monro lofr {LE14014 4014 9/19/2015 10:16 13089
DIRTY £14014 4014 9/19/2015 8:07 13089
monro lofr {USG) E14014 4014 8/19/2015 0:00 13089
P-PM/PO Add-FLTF5450 vulc E140184 4014 9£16/2015 7:16 11|558
29T3lY  CRABTHEE,DARRE14014 4014 9/16/20157:13 1 E14014 4014 9/19/2015 7:00 13089
2823DG  RENNER,RONALIE14014 4014 9/13/2015 11:34 14478 E14014 4014 8/16/2015 7:00 11658
27CTQK  CORAN,PAUL E14014 4014 9/8/2015 8:47 11100  E14014 4014 9/13/2015 8:26 11478
266XM7  BARISH,ROBERT £14014 4014 9/2/2015 16:15 9857 E14014 4014 97472015 13:18 9907
2605IN  ZONNA,RI £14014 4014 9/2/2015 7:55 mz E14014 4014 §/2/2015 16:10 9857
25P94Z  SHEARER,RANDYE14014 4014 9/1/2015 8:45 9407 E14014 4014 §/1/2015 18:00 9720
GSD E14014 4014 872972015 14:12 5150
PB: R1. Performed By: ES0GE14014 4014 8/29/20115 14:12 9150
238I5V  HARDEN,ADRIEAE14014 4014 8/24/2015 10:00 8913 E14014 4Di4 8/26/2015 23:59 9150
22PWM4 BURTON,TIMOTIEZ4014 4014 8/21/2015 9:42 8221 E14014 4014 8/23/2015 9:30 8913
227QFL  ZONNA,RS E14014 4014 8/18/2015 17:36 8101 E14014 4014 B/20/2015 16:42 8221
DIATY E14014 4014 8/16/2018 17:23 8100
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ORA
VCM
ORA
ORA
SCD

INV

VCM

PMR
INV

ORA
ORA
ORA
Uvi

ORA
ORA
ORA

ORA
ORa
ORA
ORA
ORA
ORA
NV
NV
REG
OIN
PIR

21XQQON MATTERS,AMBE E14014
DIRTY E14014
20YNLC  NESBITT,SARA/ E14014
1Y4ARwWQ CRACIUN,LAURA E14014
P-PM deleted. menro lofr (L E14014
PB: R1 . Performed By: E900E14014

MONRO LOFR DONE El4aig
P-PM/PO Add-FLTF5450 ruk E14014
monro lofr {USG) E14014

ERITO1 CONTROLLING LOCA E14014
IWXRZG SHINN,ROY E14014
222919463STRAND,PHIL  ERTTO1
9294861 11SANTILLO,GERAI ERIT6L
FBIOSSE~The satellite Radi ERITO1
222340554 MARTINEZ JUDY ERITO1
222815581 NEMENZ, THOM, ERITOL
222807322 HAGER,JAMES L(ERIT71
PITT61 CONTROLLING LOCA ERITOL
222791867BEAMON,GARY ERITO1
328857711LEEMING IYE PITT61
32878286C0OSTROM,IASON PITTE2
328768285 MONCURE JOHMPITTOZ
328743635 NEILRANDALL PIOTEL
328731064 DEKERMANILIES PITTOL
PFITTO1 CONTROLLING LOCA PITT61
PITTO1 CONTROLLING LOCA PITTO1
E140N1
Vehicle is Operationally Inst E140N21
Purchase Invoice Received E14093
E140%59

4014
4014
4014
4014
4014
4014
4014
4014
4014
4014
4014
40VE
A0V2
40VE
40VE
40VE
aova
40VE
ADVE
40V6
40V6
40V6
40V
40Va
40v6
A0VN
A0N1
40N1
4089
4099

o= pittsbuvgh, P4
D N‘;ohxﬁam gove

8/18/2015 18:07 7506
8/18/2015 17:31 7505
8/15/2015 10:52 6017
8/6/2015 8:46 5085
R/5/201% 18:53 5080
8/5/2015 18:51 5080
8/5/2015 18:51 5080
8/5/2015 13:10 5080
8/5/2015 (:00 5??30
8/2/20157:2% 4|855
872/20157:26 4859
7/30/2015 11:42 4‘(41
7/18/2015 11:42 3215
7/17/2015 22:37 2971
7/16/2015 7:52 2971
7/12/2015 17:19 2427
7/10/2015 10;59 2366
7/772015 16:54 1845
7/772015 16:54 1845
6/27/20157:27 1093
6/21/2015 14:49 73|.0
§/19/2015 16:22 676
B/rmmﬂaslaﬂu]4q
6/16/2015 13:24 10
6/16/2015 13:24 10
6/16/2015 7:25 10
6/1572015 12:21 1
61572015 12:21 10
6/11/20150:49 0
6/11/20150:49 0

£14014

E1£014
£14014

E14014

ERITO1
ERITGL

ERITOZ
ERITOL
ERIT71

ERITOL
PITTE1
PITTE1
PITT61
PITYE1
PITTG2

- QVOUP

4014

4014
4014

4014

40VE
4pv2

A0VE
40VE
40va

40VE
40ve
40ve
40V6
40ve
40Ve

8/19/2015 17:19 8100

B/18/2015 17:28 7506
8/15/2015 8:30 6017

873/2015 12:56 5080
8/1/2015 13:21 4859
7/29/2035 17:01 4741

7/17/2015 20:56 3215
7{15/2015 19:54 2971
7/12/2015 17:10 2427

7/10/2015 7:42 23566
7/2/2015 5:48 1845
6/26/2015 13:16 1093
6/21/2015 12:43 730
671972015 13:16 676
6/17/2015 12:44 44
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STATE OF MICHIGAN

IN THE CIRCUIT COURT FOR THE COUNTY OF WASHTENAW
JONTE EVERSON, Case No.: 16 359 NF
Plaintiff, HON. DAVID S. SWARTZ

VS

FARMERS INSURANCE EXCHANGE,
Defendant/Third-Party Plaintiff,

VS

ENTERPRISE LEASING COMPANY,
Third-Party Defendant.

Daniel G. Romano, P49117 Matthew C. Koss, P74088
Attorney for Plaintiff Jonte Everson Attorney for Defendant/Third-Party
Romano Law, PLLC I?Ialntlﬁ Farmers Insurance Exchange
23880 Woodward Knight & Bennett _
Pleasant Ridge Ml 48069 100 W. Big Beaver, Suite 650
Phone No.: (248) 750-0270 Troy, Ml 48084
Phone No.: (248) 244-8931
Michael B. Barey, P41445 matthew.koss@farmersinsurance.com

Attorney for Third-Party Defendant
Enterprise Leasing Company
Kopka Pinkus Dolin, PLC
32605 W. Twelve Mile Road, Suite 300
Farmington Hilis, MI 48334
Phone No.: (248) 324-2620
/

DEFENDANT/THIRD-PARTY PLAINTIFF FARMERS INSURANCE
EXCHANGE’S RESPONSE TO THIRD-PARTY DEFENDANT ENTERPRISE
LEASING COMPANY OF DETROIT, LLC’S MOTION FOR
SUMMARY DISPOSITION PURSUANT TO MCR 2.116(C){8) AND (10)

NOW COMES Defendant/Third-Party Plaintiff FARMERS INSURANCE

EXCHANGE (“Farmers”), by and through its attorneys, KNIGHT & BENNETT, and for

its Response to Third-Party Defendant Enterprising Leasing Company of Detroit,
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LLC’s (“Enterprise”) Motion for Summary Disposition Pursuant to MCR 2.116(C)(8)

and (10) states as follows:

1. Admitted.
2. Admitted.
3. Admitted.
4. Admitted.
5. Admitted.
6. Admitted.

7. Denied that MCL 500.3101 is inapplicable. All of the statutes and
requirements of the No Fault Act are applicable.

8. Denied for the reasons stated in the accompanying Brief.

9. Denied for the reasons stated in the accompanying Brief.

10.  Denied for the reasons stated in the accompanying Brief.

11.  Denied for the reasons stated in the accompanying Brief.

WHEREFORE, Defendant/Third-Party Plaintiff Farmers Insurance Exchange
respectfully requests this Honorable Court to enter an Order denying Third-Party
Defendant Enterprise Leasing Company of Detroit LLC’'s Motion for Summary

Disposition for the reasons stated in the accompanying Brief and in oral argument by

counsel.
KNIGHT & BENNETT
BY:. =
" METTHEW C. KOSS, P74088
Attorney for Defendant/Third Party Plaintiff,
Dated: February 28, 2017 FARMERS INSURANCE EXCHANGE
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BRIEF IN SUPPORT OF DEFENDANT/THIRD-PARTY PLAINTIFF FARMERS
INSURANCE EXCHANGE’S RESPONSE TO THIRD-PARTY DEFENDANT
ENTERPRISE LEASING COMPANY OF DETROIT, LLC’S MOTION
FOR SUMMARY DISPOSITION PURSUANT TO MCR 2.116{C)(8) AND {10)

Facts

This lawsuit arose out of injuries allegedly sustained in a motor vehicle accident
that occurred on November 7, 2015. {(Exhibit A) At the time of the accident, Plaintiff
Jonte Everson was operating a vehicle, a 2015 Dodge Charger, which was rented
from Third-Party Defendant Enterprise Leasing Company of Detroit, LLC (“Enterprise”)
under a short-term rental contract. (Exhibit B) The Charger was titled and registered
to EAN Holdings LLC. (Exhibit C) On the date of the accident, Plaintiff Jonte Everson
was not covered under a no-fault policy of his own or in his household, and so applied
for Bodily Injury Benefits through the Michigan Assigned Claims Plan (MACP). Farmers
is acting as the assigned carrier through the MACP. (Exhibit D) According to Michigan
law, the Assigned Claims carrier is the insurer of last resort.

No-Fault PIP benefits generally follow the person who bought the insurance
rather than the motor vehicle that is insured. To an extent, no-fault coverage is
personal in origin and extends to the insured, the insured’s spouse, and resident
relatives of the insured’s household. Thus, usually the injured person will get no-fault
benefits based on the policy that the person has on his or her own vehicle. If that
policy does not apply, no-fault benefits may be obtained from a policy on the spouse’s
vehicle or that of any relative residing in the same household. If there is no coverage in
the name of the injured person or a relative in his or her household, he or she will

generally get coverage from the vehicle in which he or she was an occupant. In this
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case, the vehicle that Plaintiff was occupying was a rental vehicle owned and insured
by EAN Holdings LLC.

This is a statutory reimbursement action against Enterprise aka EAN Holdings
LLC (hereinafter “Enterprise”}, the owner of the vehicle that Plaintiff was driving on the
date of the accident. Enterprise is self-insured as EAN Holdings LLC in the State of
Michigan. (Exhibit E) Because Enterprise had an active policy in effect on the date of
the accident, Enterprise is primary to provide no-fault PIP benefits to Plaintiff for
injuries arising out of the subject accident. Under MCL 500.3114, Enterprise is the
insurer highest in the order of priorities responsible for Plaintiffs PIP benefits related to

the November 7, 2015 motor vehicle accident.

Standard of Review

A motion brought under MCR 2.116(C)(10) tests the factual sufficiency of a claim.
Maiden v Rozwood, 461 Mich 109, 119; 597 NW2d 817 (1999). In reviewing a motion
under MCR 2.116(C)(10), the Court considers the pleadings, affidavits, depositions,
admissions and any other documentary evidence to determine whether any genuine
issue of material fact exists that would preclude judgment for the moving party as a
matter of law. Unisys Corp v Comm'r of Ins, 236 Mich App 686, 689; 601 NW2d 155
(1999). The trial court considers the documentary evidence submitted by the parties in a
light most favorable to the non-moving party. Maiden, supra, at 120. When faced with a
motion for summary disposition pursuant to MCR 2.116(C)(10), the non-moving party
must present evidentiary proofs creating a genuine issue of material fact for trial;

otherwise, summary disposition is properly granted. The nonmovant may not rest upon
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mere allegations or denials in the pleadings, but must, by documentary evidence, set
forth facts that there is a genuine issue for trial. Nichols v Clare Community Hospital,
190 Mich App 679 (1991) and Smith v. Globe Life Ins. Co., 460 Mich 446 (1999).

If the proffered evidence fails to establish a genuine issue regarding any material
fact, the moving' party is entitled to summary disposition as a matter of law. Quinfo v
Cross & Peters Co, 451 Mich 358; 547 NW2d 314 (1996). A litigant's mere pledge to
establish an issue of fact at trial cannot survive summary disposition under MCR
2.116(C){10). The court rule plainly requires the adverse party to set forth specific
facts at the time of the motion showing a genuine issue for trial. Maiden, supra. The
plaintiff in this case is therefore required to come forward with specific, admissible,
documentary evidence establishing that a genuine issue of material fact exists in order
to avoid this motion being granted. Under the facts of this case, Plaintiff will not be

able to meet this burden.

Analysis

L AS THE SELF-INSURED OWNER OF THE VEHICLE AT ISSUE, ENTERPRISE
IS FIRST IN PRIORITY TO PAY NO-FAULT BENEFITS

Michigan's No-Fault Insurance Act requires all owners of motor vehicles to
maintain personal protection insurance, property protection insurance, and residual
liability insurance. MCL 500.3101(1). The Act provides that an insurer is liable to pay
personal protection insurance benefits for accidental injury arising out of the ownership,
operation, maintenance, or use of a motor vehicle as a motor vehicle, subject to the

provisions of the No-Fault Act. MCL 500.3105(1). Further, Michigan courts have held that
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the No-Fault Act is remedial in nature and must be liberally construed in favor of persons
intended to benefit from it. Gobler v Aufo-Owners Ins Co, 428 Mich 51, 61; 404 NW2d
199 (1987).

The first step in a coverage determination is found in MCL 500.3114(1), which
creates the highest priority for occupants of motor vehicles who are injured in an
accident. Shinabarger v Citizens ins Co, 90 Mich App 307, 311; 282 Nw2d 301 (1979).
MCL 500.3114(1) states:

(1)  Except as provided in subsections (2}, (3), and (5), a personal

protection insurance policy describe in section 3101(1) applies
to accidental bodily injury to the person named in the policy,
the person's spouse, and a relative of either domiciled in the
same household, if the injury arises from a motor vehicle
accident.

In this case, Plaintiff has claimed that neither he nor any family members had a
valid automobile insurance policy in effect on the date of the accident, and he applied for
no-fault benefits from the Michigan Assigned Claims Plan (MACP). However, when there
is no automobile coverage available in the household, an injured party does not
automatically go to the MACP for benefits. According to Michigan law, the MACP is the
insurer of last resort, and last in order of priority. Cason, supra. For vehicle occupants,
the next step is to look to MCL 500.3114(4), which states:

(4)  Except as provided in subsection (1) to (3), a person suffering

accidental bodily injury arising from a motor vehicle accident while an
occupant of a motor vehicle shall claim personal protection insurance

benefits from insurers in the following order of priority:

(a) The insurer of the owner or registrant of the vehicle
occupied.

At the time of the accident, Plaintiff was occupying a rental vehicle which was

titled and registered to Enterprise (EAN Holdings LLC). It is undisputed that Enterprise is
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the titied owner of the subject vehicle, and the vehicle was self-insured. This means that,
on the date of the accident, Enterprise is considered “the insurer of the owner . . . of the
vehicle occupied” and, under MCL 500.3114(4)(a), Enterprise would be higher in the
order of priority to provide no-fault benefits to Plaintiff.

The Michigan Supreme Court's interpretation of the No-Fault Act as it relates to
whether an owner or driver must provide coverage is contained in Citizens Ins Co v
Federated Mut Ins Co, 448 Mich 225, 227; 531 NW2d 138 (1995), (Exhibit F) two
automobile insurance cases consolidated for the purpose of appeal that involved the
requirements of Michigan's No-Fault Act, MCL 500.3101 ef seq., and Financial
Responsibility Act, MCL 257.501 ef seq. relative to vehicle ownership. Each of the
cases arose from an automobile accident involving a vehicle insured under a policy
issued by Federated Insurance Company to the vehicle owner, a car dealership. In
each case, the driver of the dealership vehicle carried insurance for a personal
automobile that was not involved in the accident at issue (Citizens and State Farm).

In Citizens, 448 Mich 225, Federated attempted to deny coverage to any
permissive user of the dealership vehicle who is otherwise insured for an amount
equal to that specified by the No-Fault Act, thus forcing the driver's insurers to provide
coverage. In Citizens, the Michigan Supreme Court determined that a policy
represented or sold as providing security shall be deemed to provide insurance for the
payment of benefits described in § 3101 of the No-Fault Act. The Court noted that
“Federated's insurance policy attempts {o unilaterally dictate the respective insurance

obligations of a vehicle owner and those who may use the insured vehicle.” The Court
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concluded that a rental car contract is no more voluntary or mutual than the
dealership's policy at issue in Cifizens.

The car rental companies in State Farm Mut Auto Ins Co v Enferprise Leasing
Co, 452 Mich 25; 549 NW2d 345 (1996) similarly forced a choice. (Exhibit G) A driver
can either sign an agreement stating that the driver's insurance will be primary, or the
driver can agree to pay an extra fee to the car rental company for insurance coverage.
The driver is not informed that the car rental company, as the owner, is required by law
to carry insurance on the vehicle that covers any permissive user. The owner cannot
shift that responsibility to another party. Just as Federated was required to provide
insurance coverage for permissive users in Citizens, 448 Mich 225, the Court in
Enterprise Leasing, 452 Mich 25, held that a car rental company, like any other car
owner, must obtain insurance coverage for permissive users of its vehicles.

The substance of the holding in Citizens, 448 Mich 225, is that the No-Fault Act
requires car owners to be primarily responsible for insurance coverage on their
vehicles. However, the car rental companies in Michigan have been largely successful
in avoiding that responsibility, as demonstrated by the Court of Appeals decisions in
these cases.

Under State Farm Mut Auto Ins Co v Snappy Car Rental, 196 Mich App 143;
492 NW2d 500 (1992) “Shappy 1,” the Court of Appeals found that it was allowable to
permit car owners to shift the primary responsibility for providing coverage for the use
of their vehicles to the driver and the driver's insurer. Because this violates the intent of
the No-Fault Act, the ,Michigan Supreme Court overturned Snappy [ in Enterprise, 452

Mich 25, to the extent that it holds that car owners may avoid primary responsibility for
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vehicle insurance coverage by agreeing to allocate that responsibility to the driver or
the driver's insurer.

Here, Enterprise is attempting fo sidestep its responsibility to provide no-fault PIP
benefits to Plaintiff by the claim in its denial letter that the subject rental car had not been
in Michigan for 30 days. This is not allowed by Michigan law as outlined above.
Enterprise is responsible for any PIP benefits allegedly due to Plaintiff for the November
7, 2015 accident as the owner of the 2015 Dodge Charger. In Michigan, a cettificate of
self-insurance issued by the Secretary of State is the functional equivalent of a
commercial policy of insurance with respect to the No-Fault Act, MCL 500.3009, and the
Financial Responsibility Act, MCL 257.520(b); Allstate Ins Co v Elassal, 203 Mich App
548, 554: 512 NW2d 856 (1994), (Exhibit H) cited by Enferprise Leasing Co of Detroit v
Sako, 233 Mich App 281; 590 NW2d 617 (1998). (Exhibit )

Farmers is acting as the Michigan Assigned Claims Plan insurer in this case. The
MACP was designed to handle no-fault PIP benefit claims payable to eligible injured
persons who had no other insurance applicable o a given motor vehicle accident. MCL
500.3172. Under the No-Fault Act, the MACP represents the insurer of last resort. Cason
v Auto Owners Ins Co, 181 Mich App 600; 450 NW2d 6 (1989). Before there can be
recovery of benefits from the MACP, it must determined that there is no other personal
protection insurance applicable to the injury. Befcher v Aetna Cas and Sur Co, 409 Mich

231; 293 NW2d 594 (1980).
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il FARMERS IS ENTITLED TO REIMBURSEMENT OF NO-FAULT BENEFITS
PAID FROM ENTERPRISE LEASING

In this case, Farmers, as the MACP insurer, has an independent statutory right to
indemnity and/or reimbursement from appropriate third parties under MCL 500.3172(1),
which is separate and distinct from the rights of the injured claimant. Alfen v Farm
Bureau Ins Co, 210 Mich App 591, 597; 534 NW2d 177 (1995). The relevant part of the
statute states:

(1) A person entitled to claim because of accidental bodily injury arising
out of the ownership, operation, maintenance, or use of a motor vehicle as
a motor vehicle in this state may obtain personal protection insurance
benefits through an assigned claims plan if . . . no personal protection
insurance applicable to the injury can be identified . . . . In such case
unpaid benefits due or coming due are subject to being collected under
the assigned claims plan, and the insurer to which the claim is

assigned . . . is entitled to reimbursement from the defaulting
insurers to the extent of their financial responsibility. (emphasis
added)

Actions for reimbursement or indemnity brought by assigned insurers are
governed by MCL 500.3175(2), which states in pertinent part:

The insurer to whom claims have been assigned shall preserve and

enforce rights to indemnity or reimbursement against third parties and

account to the assigned claims facility therefor and shall assign such
rights to the assigned claims facility upon reimbursement by the assigned
claims facility.

These statutes give the assigned claims insurer both the right and the duty to
seek reimbursement of PIP benefits paid on behalf of an eligible claimant from
appropriate third parties, including subsequently identified higher priority insurers.
Spencer v Citizens Ins Co, 239 Mich App 291, 305-06; 608 NW2d 113 (2000). The term

“third parties” in the statute is a category which includes subsequently identified higher

priority insurers, such as Enterprise, in this action. Auto-Owners Ins Co v Michigan Mut
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Ins Co, 223 Mich App 205, 210; 565 NW2d 907 (1997).

Farmers’ position is that Enterprise is the higher priority insurer, and is responsible
for no-fault benefits in relation fo this accident, under the plain language of the No-Fault
Act. Enterprise, as a certifying self-insurer, is bound to provide no-fault benefits in this
case, where there was accidental bodily injury. As the owner of the 2015 Dodge Charget,
Enterprise has asseried that it is an out-of-state vehicle, and was self-insured by
Enterprise. Plaintiff in this case did not have a no-fault policy available in his household.
Farmers asseris that Enterprise is higher in order of priority under MCL 500.3114(4)(a),
because it insured the owner of the vehicle Plaintiff was occupying at the time of the
accident. Enterprise is the priority insurer responsible for Plaintiff's first-party no-fault
PIP benefits for this accident, based on its ownership of the motor vehicle in which
Plaintiff sustained accidental bodily injuries.

The Michigan Court of Appeals has also held that where there is a dispute
between two insurers regarding repayment of PIP benefits, the Michigan No-Fault Act
requires that attorney fees and costs be awarded to the prevailing insurer. MCL
500.3172(3)(f) and Michigan Mutual Ins Co v Farm Bureau Ins Group, 183 Mich App
626, 637; 455 NW2d 352 (2003). By disputing prompt repayment for Plaintiff's PIP
benefits, Enterprise is responsible for payment of attorney fees and costs to Farmers.

Therefore, regardless of any defense Enterprise may attempt to present to
payment of the costs incurred for Plaintiff Jonte Everson’s claim, Enterprise owes the
entirety of the benefits. It is not able to retroactively argue that payment was
inapproptiate. Because it has admitted it is higher in priority for Plaintiff's PIP benefits,

the strength of his underlying claim is not at issue. Williams, supra.
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. AS A MICHIGAN LLC AND THE OWNER OF THE RENTAL VEHICLE,
ENTERPRISE IS LIABLE FOR FIRST PARTY NO-FAULT BENEFITS

Enterprise sent a letter denying no-fault PIP benefits basing the denial on its claim
that the subject rental vehicle was not registered in Michigan, and had not been driven in
Michigan for 30 days, relying on Parks v DAIIE, 426 Mich 191; 393 NW2d 833 (1986) in
its motion for summary disposition. Enterprise’s reliance on Parks is misplaced as the
vehicle in that case is an employer’s vehicle that was not required to be registered in
state, and therefore did not require no-fault insurance. An employer vehicle is not at all
analogous to a rental vehicle. Indeed, the Michigan Supreme Court, the Court of
Appeals and the Sixth Circuit Court of Appeals have confirmed the applicability of the
obligations of the No-Fauilt Act to rental vehicles and rental companies, as well as the
30-day Rule in particular. Enterprise Leasing Co, 4562 Mich 25.

Reliance on Parks v DAIIE, 426 Mich 191; 393 NW2d 833 (1986) as a basis for
a ruling in the case at bar would result in an erroneous application to a situation that
was not even considered by the Michigan Supreme Court in its opinion written almost
30 years ago. The Parks holding was based on a specific fact pattern, which involved
an employee of non-resident corporation Roadway, injured by a parked trailer, that
pursuant to the highway reciprocity act, was not required to be registered in Michigan,
and therefore, was not subject to the mandatory security requirements of the No-Fault
Act.

In the instant matter, non-resident corporation Enterprise is in the business of
renting vehicles to paying customers, who are then considered permissive users. The
exceptions outlined in Parks do not apply to rental vehicles, and they do not apply

here.
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The trailer which was the subject matter of the Parks case had a far more
incidental contact with Michigan. Unlike the Parks case, the injured party in the instant
matter paid a fee for the use of the rental vehicle ($525.15) (see Exhibit B) The
plaintiff in the Parks matter paid no such fee. Plaintiff is an employee of Enterprise,
however, he rented the subject vehicle, and he was not driving it in the scope of his
employment. The subject rental vehicle was not parked, therefore, the exception
related to loading or unloading a vehicle while it is parked does not apply. Enterprise
vehicles are not subject to the highway reciprocity act. The highway reciprocity act
applies to vehicles engaged in interstate / intrastate commerce, in other words
“commercial vehicles,” not private rental vehicles.

it is also important to note that unlike the Parks case, Enterprise knew that this
vehicle was going to be used as a Michigan vehicle. It was rented to a Michigan
resident from an Enterprise location in Detroit, Michigan, to be returned some 18 days
later. Therefore, Enterprise had every reason to believe that this vehicle would be
operated exclusively in the State of Michigan for the 18 days of its rental agreement.
Further, the unit history provided by Enterprise as proof that the involved vehicle was
not in Michigan for 30 days in calendar year 2015 only shows that the vehicle was
rented out of the Pitisburgh, Pennsylvania office until October 30, 2015 when it
appeared in Michigan. The unit history does not detail where the vehicie was driven, or
that it was driven solely in Pennsylvania until October 30, 2015, when it happened to
turn up in Michigan and was rented out of Enterprise’s Detroit, Michigan location. (see

Enterprise’s Exhibit C)
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An employer vehicle is not at all analogous to a rental vehicle. While employees
may be considered to be permissive users of their employer’s vehicles, there is also a
statutory requirement for no-fault coverage for employees occupying employer's motor
vehicle under MCL 500.3114(3):
“An employee, his or her spouse, or a relative of either domiciled in the same
household, who suffers accidental bodily injury while an occupant of a motor
vehicle owned or registered by the employer, shall receive personal protection
insurance benefits to which the employee is entitled from the insurer of the
furnished vehicle.”
MCL 500.3114 does not make any exceptions for vehicles that are not registered
in Michigan or are not required to be registered in Michigan.

The scope of coverage of no-fault insurance set forth in MCL 500.3105, which also
does not make any exceptions for vehicles that are not registered in Michigan,
provides in subsection (1):

“Under personal protection insurance an insurer is liable to pay benefits for

accidental bodily injury arising out of the ownership, operation, maintenance or

use of a motor vehicle as a motor vehicle, subject to the provisions of this
chapter.”

For vehicle occupants who do not have their own policy and who are not a
resident relative of a named insured, the next step is to look to MCL 500.3114(4), which
states:

(4) Except as provided in subsection (1) to (3), a person suffering

accidental bodily injury arising from a motor vehicle accident while an
occupant of a motor vehicle shall claim personal protection insurance

benefits from insurers in the following order of priority:

(a) The insurer of the owner or registrant of the vehicle
occupied.

Regardless of its state of origin, Enterprise is the owner of the rental vehicle which

Plaintiff was occupying when he was injured. Rental vehicles and the requirement that
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the owner of a rental vehicle provide primary insurance coverage were not addressed by
the Parks court. There is relevant case law in Michigan specific to rental vehicles that
provides that: 1) the car rental company, as the owner, is required by law to carry
insurance on the vehicle that covers any permissive user (the driver who is renting the
vehicle), and 2) the car rental company, as the owner, cannot shift that responsibility to
another party, including the insurer of the operator, the insurer of an occupant, or the
Michigan Assigned Claims Plan.

The case law regarding rental vehicles was necessarily decided because rental
car companies were side-stepping their responsibility to provide no-fault coverage as
the owners of the vehicles and putting it onto the drivers and their insurers, which
violates the No-Fault Act. An owner of a vehicle may not shift the responsibility to
insure the vehicle onto anyone else. Parks does not apply in this case because it does
not address the specific fact pattern here, which is a rental vehicle, being driven by a
permissive user who has paid a fee to Enterprise, that is, essentially, an uninsured
motor vehicle.

In the instant matter, Titan Ins Co v American Country Ins Co, 312 Mich App
291, 301; 876 NW2d 853 (2015) is binding precedent. (Exhibit J) The consolidated
appeal in Titan stemmed from motor vehicle accidents involving uninsured drivers. At
issue was which insurance providers were responsible to pay the no-fault claims. The
drivers in each case were injured while operating vehicles owned and registered by
transportation companies that both owned other vehicles that were insured. Titan, the
MACP insurer, argued that when subsection (2) of MCL 500.3114 does not apply

because the vehicles are uninsured, and insurance is not availabte under subsection
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(1), then subsection (4) would apply, and the insurer of the owners of the vehicles,
American Country, would be liable under MCL 500.3114(4)(a), rather than the MACP
insurer.

The Court in Titan agreed, and stated that “case law demonstrates that when
Subsection (1) applies but an insurer is not available, Subsection (4) applies next. See
Mich Mut Ins Co v Farm Bureau Ins Group, 183 Mich App 626, 630; 455 NW2d 352
(1990) (stating that when insurance is not available under Subsection (1), Subsection
(4) applies).” The Titan Court referenced the Parks opinion, 426 Mich at 203 n. 3,
where our Supreme Court stated, “Those injured while occupants of motor vehicles
must look to the rules provided in Subsections (1), (2),and (3) before applying the
priorities listed in Subsection (4).” This Court has stated that Subsections (1) and (4)
together establish “the general order of priority . . . “ Mich Mut Ins Co, 183 Mich App at
631. Accordingly, if an exception provided in Subsections (2), (3), or (5) would apply
but insurance is not available, Subsections (1) and (4) apply in tandem.

The Titan Court, which stated, under American Country’s argument, that
because Subsection (1) could theoretically apply, then Subsection (4) could never
apply, went on to clarify that this Court must avoid an interpretation that would render
statutory language surplusage. Robinson v Lansing, 486 Mich 1, 21; 782 NW2d 171
(2010). Instead, Subsection (4) plainly governs which insurance applies when
insurance is unavailable under Subsection (1).

Tevis v Amex Assurance Co, 283 Mich App 76; 770 Nw2d 16 (2009) is
controlling and binding precedent under MCR 7.215(C)(2) as it relates to imposing

liability for injuries “arising from” the legal status of ownership in connection with a
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motor vehicle being completely consistent with the No-Fault Act, and congruent with
the interpretation and application of analogous areas of Michigan law.

Here, Enterprise is claiming that MCL 500.3102 exempts it from the
requirements of MCL 500.3101. However, MCL 500.3102 applies only to non-
residents, and that does not apply to Enterprise. Enterprise is a resident of the
State of Michigan for the purposes of the No-Fault Act and the Motor Vehicle Code.
The Motor Vehicle Code specifically defines resident as follows: “Resident means
every person who resides in the State and establishes that he or she is legally present
in the United States.” MCL 500.3102 is an exemption that is meant to protect
transients, and other temporary travelers in Michigan from the penalties imposed by
the No-Fault Act.

In Witt v American Family Ins Co, 219 Mich App 602; 557 NW2d 163 (1996),
the Michigan Court of Appeals held that the vehicle’s owner was domiciled in
Michigan, and that a person who becomes a resident of this state does not necessarily
enjoy a thirty-day grace period to operate an owned auto without no-fault insurance.

EAN Holdings LLC is a Michigan Corporation, ID Number B94241, which was
formed on March 11, 2009, and has a Resident Agent of The Corporation Company
jocated at 40600 Ann Arbor Road East, Suite 201, Plymouth, Ml 48170. (Exhibit K)
As such, Enterprise is a resident for purposes of the Michigan No-Fault Act, and MCL
500.3102 does not apply.

Enterprise’s reliance on unpublished case law in its motion is ineffective at best
when there is published case law on point — albeit not supportive of Enterprise’s

position in the case at bar. Similarly, the habitual practice of attaching copies of trial
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court briefs filed in other cases, and orders from the trial court that are not binding
authority — nor even persuasive - is unavailing. The unpublished Heichel v Geico
opinion is distinguishable from the case at bar because it did not involve a vehicle that
was rented in Michigan, but rather a vehicle that was rented in Pennsylvania and then
driven to Michigan where the driver ran a red light in Orion Township in Oakland
County and struck plaintiff Heichel's motorcycle.

Enterprise also relies on an opinion and order for summary judgment in the U.S.
District Court, ED Mich, J.B. Hunt v Adams and State Farm Mutual Automobile
Insurance, Case No. 4-CV-70347-DT, which is not binding authority. Although lower
federal court decisions may be persuasive, they are not binding on state courts.
Walters v Nadell, 481 Mich 377; 751 NW2d 431 (2008). See also Abela v Gen Motors
Corp, 469 Mich 603, 607; 677 NW2d 325 (2004). The J.B. Hunt Court relied mainly on
Parks, which is not relevant or applicable, as established above.

Farmers is clearly entitled fo seek reimbursement and/or indemnification from
Enterprise for payment of any and all no-fault benefits allegedly due on Plaintiffs behalf
related to the November 7, 2015 automobile accident, and summary disposition in
Enterprise’s favor is not warranted in this case. In fact, Enterprise is able to enjoy a
significant savings by not having to purchase no-fault insurance policies for the
vehicles that it rents out to the public, and by operating as a self-insured company.
What is happening, however, is Enterprise is shifting the burden for payment of no-
fault benefits that it owes to the occupants of its vehicles to the MACP, and in turn, to

Michigan residents and Michigan companies who purchase no-fault policies.
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. The MACP is financially supported by the insured drivers of the State of
Michigan, MCL 500.3176. The amount that each driver in Michigan pays is estimated
to be $36.00 per insured vehicle. This is based on a total assessment of approximately

$248 million. www.michacp.org. The Courts have repeatedly expressed that, “when a

car rental company enjoys the advantages of self-insurance, it cannot attempt to limit
its risks by asserting that its responsibility is limited to the minimum coverage
requirements of the no-fault or the financial responsibility act.” Enferprise Leasing Co v
Sako, supra at 284-285. (see Exhibit 1} With every motion such as this, Enterprise is
increasing its financial gains at the expense of Michigan drivers.

Finally, there is no question that the insurer of the owner of the vehicle that
Plaintiff occupied at the time of the accident is a higher priority insurer than the MACP,
and therefore, Farmers' request for summary disposition finding that Enterprise is in the
higher priority should be granted pursuant to MCR 2.116(1)(2). {Exhibits L, M) Farmers,
as the assigned claims insurer, is entitled to full and complete reimbursement and/or

indemnification from the higher priority insurer, Third-Party Defendant Enterprise.

Conclusion
For these reasons, Defendant/Third-Party Plaintiff Farmers Insurance
Exchange respectfully requests this Honorable Court to deny Third-Party Defendant
Enterprise Leasing Company of Detroit's Motion for Summary Disposition, and enter
an Order holding Enterprise liable for first-party no-fault PIP benefits relating to the
November 7, 2015 motor vehicle accident, because Enterprise is an authorized no-fault
self-insurer, and the accidental bodily injuries sustained in the accident arose from the

ownership of the subject vehicle by Enterprise. Defendant/Third-Party Plaintiff Farmers
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further respectfully requests that this Honorable court enter an Order for full and
complete reimbursement and/or indemnification from Enterprise to Farmers.

KNIGHT & BENNETT

“MATTHEW C. KOSS, P74088
Attorney for Defendant/Third Party Plaintiff,
Dated: February 28, 2017 FARMERS INSURANCE EXCHANGE

PROOF OF SERVICE
The undersigned certifiles that the foregoing instrument(s})
was served upon all parties to the above cause to each of
the attorneys.of record herein at their respective addresses
on the ple%ﬁings on February 28, 2017 by U.S. Mail.
i G .
\ Febor | ot

DENISE TUCKER
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APPL  [iON FOR PERSONAL INJURY PROTECTION  JEFITS

Michigan Assigned Clalms Plan ) Internal Use Qnly
¢/o Michlgan Automoblle Insurance Placement Facility Reference #;

PO Box 532318 Date Recelved:

Hivonia, M! 48153-2318 .

Phone: 734-464-8111

Pleasa note, “you” referenced throughout this application is defined as the Injured person applying for benefits.

This application must be completed, slgned and recelved ne later than one (1) year from the date of accident. Incomplete or illegible
applications will be returned without assigniment to a servicing Insurer. Please also submlt a copy of the police raport, EMS run form
and/or any other documantation. All informatlon will be reviewed, however, please noig, additional information may be required,
Ihjured Parson information

1. Name of Injured Person: _ First Name Middle Name Last Name 2. Date of Birth:
Jonke Everson 43 Qi
- 3. Ust anyand all names yats have previcusly or currently go by o

5. Injured Person’s Current Address Street Apt# Oty State ZipCode

23 O Dpacon Tk Detmik AT YA
6. Injured Person’s Address at the Time of the Accident  Street Apt# City State Zp Code
7. Home Phone# 8. Work Phone # 9. Ceii Phone # (1 Mamied L1 Separated b5

5‘5' M- : bolo- U -3Q32 11 Marltal Status: [ Divorced Bﬁvar Married
10, Email Address
. [l widowad
12. Date of Accident 13. Injured Person’s Driver's License # 14. Drlver License State
o™
H _sr\s . E/6) Y35 [H526%F s
15, At the Time of the accident, were you a Michigan resident? B{es OnNo | 16, At the time of the accident, did you have any auto insurance? [ Yes #io
a. If no, st state: _ a. If yes, lst Name of Automobite Insurance Company & Policy Number

Accldent Information
17, Accldent Lacatlon Street City Stats Zip Code

271500 Do Rl Nowi A

18. Pravide a full description of how the accldent accurred. Nbte: if you require additional space, please attach a separate sheet With detalls as part of this application.

1LAs o Nt ol iy onail r\ﬁ@tmg A tOmMm v Teag ase—
Linen &k Fault grver teaweihng e & Nich (ate of speeci Nk mre.
19. Was a police regort made? E/‘:"es O Mo i N
a. If yes, list name of police departmeyit & pollce report rumbes: l mﬁ.ﬂn—lm \ O r
20. What vas your position? Wfriver Opassenger O Pedestrian Dl Motorcyclist

a. I you answered "Passenger”, where were you seated In the vehicle? {1 Passenger Front Seat O oriver Side Back Seat (1 Middle Back Seat

{1 passenger Pack Seat gy
b. I you answerad "Passenger” or “Driver”, did you havepefmisston to use the involved vehlcle? Yes [ o
21, Was thevehicle a motorcycle? [Yes D‘@_ I you answared “Yes” please provide the followlng:

‘& List the name of the awnet of the motorcycla:

b. Was the motorcycle Insured st the time of the eccldent? Tves Do
¢ LIst the name and palicy number of the motorcycle's insurance company:

22. Were you contacted by a doctor’s office or other person aboutthis claim? [ Doctor [ Other @fione
a. I youanswerad “Doctor” , please provide:
Nama of Doctor Address Phone Numbar

b. If you answered “Other” , plaase provide:
Name Address ) Fhone Number

Paged ofB
ACF-01 (09/2017)
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EVERSON - Farmers Responseto EAN's Motion for Summary Disposition
Exhibit D: Application for Benefits

APP.  TION FOR PERSONAL INJURY PROTECTIOR  NEFITS

Injury Information

23. Wereyou infured inthe accident? BAfes 0 ne a, i yes, describe your Infurles:

A, Srevider, 1gfl (nee Pect L ancl oack

24, Are or were youl treated by a doctar{s} for injurles from this accident? Yes 0 Ne
a. If yes, please provide;

ctor's Name Address . Phone Number
i ke % -V - QDO
b. Name of who referred you to this dottor:
Note: If you were treated by more than 1 doctor, attach o separate sheet with contect Information as purt of this gpplicution.
25. Ware you treated Ina hospltal? E{; Ono a. If yes, what type of treztment did yourecelve?  [1in-Patlent Cut-patient
b, {fyes, please peovide:
Hospital Name Agidress Phona Number

H&nag_ii&j_@;mm;tm
Note; If you Were treated at more than g;spftal, aftach a sepurote sheet with contact information os part of this application.

+ 76.:Pleasa [ist any pre-existing condltions that you had befora this accident and how long you have baen treating for thosa condltlons.
N/YANE

( 27, Had you 56ught treatment for any prior conditions befora this accident? [ves B{zo £ Not Applicable
& H yes, please provids the name, address and phone number{s) of each doctor and pharmacy you trad treated with yrior 1o this accldent:
Doctors/Pharmacy Nama Address Phone Number

Note; If you sought treaatment from more then 1 doctor/pharmacy, ottach q separate sheet with contuct Informatlon as part of this upplicetion.

{24 Ware you taking any medications prior to thls aceidenty [l ves }Zﬁu
a. If yes, Please list the names of aii medications:

29, Do you have a primary care dector? B#';; fno a. Ifyes, please provide:

ars Name Addrass } Phone Number
. lLesk iC .
30, Haye you recelved any medical bills? 31, g?rexpe:t £ receive medical bikis? 32, Ara you eligible fgr any benefits under sodal security?
Yes  Hno "o Oyes G
Madical Insurance
‘33, Do you have any kind of health Insurance? Eh'/: Ona 4. If yes, please provide: ‘
Mare of Health insyrance Co.  Address Phone Nurber
Pollcy or Plan Number: Meimber Nurber: Group Number:

30 Are vou @ Medicare Beneficlary? 1 ves £ no a. If yes, what Is your Medlcare HICN

Employment information

.35, Were you employad at the timg of the accldent? Bfes Do alf yes, provide the following Information:

Name, Address and Phona Numbar of Your Employer Occupation Average Weekly Gross income | List the Date of Your Employment :
at the time of the Acddent from 10
ENecprise Redal o se%g# SC\.'Sa PE Toar
Ja\d

Note: If you ware employad by ittere than 1 employer, dtioch o separate shebt with contact Information as part of this application.

36, Have you missed any work because of your Injurles? Eﬁ’es Dic = Ifyes, whatis the first date vou missed work? A1 7 Iy L]

37:Da you have a note from a doctor ordetlng you to stay hame from work? 'es Ao a. fyes, please provide:
Dottors Nama Address Phone Numbar
"AB. Have you returned to work? MS 13 Mo | "32. if not yat returned, have you been given a retura dater 13 Yes [ No
#. I yes, what date did you return towork? iy a. If yes, return to work date:

40, Were you on the Job a2 the time of the accident? [F Yes Mo
a. If yes, ara you aligible for any benefits undar workars compensation? O ves [ No

(41 How gld you normally gette work prior to ths aecident? |LE, Public Transpertation, Carpool, Own Car, £z,
@ Q€. —/

W@EAre ynu e:lglhleiorany benefits under any othar wage or salary continuation plan? ﬂ Yas [ no

Page 2 0f 5
ACF-D1 (09/2013)

[Appellee's Appendix - Page 196b]

8 020T/ST/¥ DSIN AqQ AHATADAY

8S

INV 0¢



EVERSON - Farmers Responseto EAN's Motion for Summary Disposition
Exhibit D: Application for Benefits

APPLI . [ON FOR PERSONAL INJURY PROTECTION .  (EFITS

Entitlament Information

43, Was there damage to the vehicle you were occug[ﬁnﬁ ar strzﬁc by? W&s Ong0 Unknowip If yes, describe the damage te the vehicle:
B ot Fe  wibsle froad ol ehvole

FrWas the vehicle towad? S Yes [ Ne If yes, please provide: Nb gt PD

Name of Towing Cornpany Address Phone Mumber
i Was the vehicle repalred?  H Yas [J Mo  Ifyes, piease provide:

Narez of Repalr Company Address Phone Number

N /A

€'Do you know the current location of the lavolved vehicle? T vYes ,E"ﬁo if yes, please provide:

Location of Vehicle Address Phone Numhber

Note: if yau were struck by more thon 1 vehicle as o pedestrlan, ottach separate sheet with contect Information as part of this apph'cu/ﬂgn.

d. Dd you have use of the Involved mator vehicla or lease the Involved motar vehicle any time before the date of the accldent? M Yes N iFyes:
\_ej\Nhat was the frequency at which you used the vehicle?

Dally [ Oncesweak 1 TwoorMoreTimesPerweek  [] LessthanOnce Permonth [ Rarely E/
iy Did you have your own set of kays to the vehicle? Fves I No 8 DI you or hava you ever bad to ask pesmlssion to drive the vehlcle? Mves [Ino
{1, Have you ever been denied permission to usa the vehicte? [ Ves mo

1 Did you ever put gas [n or do any maintenance on the vehicle? B%as I No
1 List the Name of the Ownear/Reglstrant of vehldle involved in the accldant; First Name l'-;uidle Name Last Name

d
Encarpnse RE Car

Cwmer/Registrant’s Address and Phone Numbar

k. Vahicle Invalved:

\ear o= aka Mcgi\[ Vehlcle Identification Numbersl\rlN) Flata Number . State the Vehicle Is Registered In
ZONS  Doxdee  Chaer 2Ca3COXAEACHILS ST RS G - PA
I. Was there automoblle 1nstgz}ice in effect for thlg'dahlcle on the date of the accident? @%s Hns If yas:

Name of Automaobile Insurance Company LCQ Pollcy Number: \i‘EﬂK‘)D C]
. If not you, fist the rame of the driver of this vehicle: First Name Middle Name Last Nama

n. Did the driver have sutamebileinsurance In effect on tha date of the accldent? [ Yes Bﬁ; IFyas:
Name of Automoblle Insurance Company + Policy Number:
0. 1f different than tha injured person, did the driver of the vehicle have a Driver's Licanse at the Time of the Accldent? Q{s O ne
if yes, please provide:  Driver License #: Eu._ﬂ ? \-& ﬂ”ﬁ |l“l ?) ?_(_ 0% Driver License State: m l

p. Wera thero any other occupants fn Ehe vehicie? 'as [Fuwo §fyes:
How many cccupants were In the vehicle?

. upant's e Address , Fhone Numbar
Az PoterBUch 2163 S, Dfacan St. Ortek AT\ VX!
Occupant's Nama Address Phone Nurbar

Did any of the ocoupants have automabile lnsurance In effect on the date of the accident? [ Yes B’ﬁ( if yes:
Qccupant’s Name Name of Autonobile Insurance Company Palicy Mumber

Note: if more than 1 oceupant had insurance, atlach separate sheet with contuct Information as part of this application.

44, Wera there witnessesto the sccldent? [0 Yes B/No if yes, please provida:
Witness Name Address Phone ¥umber

Withass Name Address Pitone Number

HNote; {f more than 2 witnesses, attach separate sheet with contoct Information as port of this agplication.

@»5. List all persons and thelr relationship to you that lived with you st the time of the accldent Including your spouse even if they didn’t live with you:

Narne {Spouse Address if Different than Yours) Relationship
Jm{l de 0. Fyersin :\)muglfikﬁ 1yl
AN f alend or” o

N evaa Yroage < b’;—i/ﬁ}\-}"“/-

if more thon 3, wttavh separare shiet with Information os part of this applicatian,

Pege3ofs
ACF-01 {08/2013)
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EVERSON - Farmers Responseto EAN's Motion for Summary Disposition
Exhibit D: Application for Benefits

APPl  TION FOR PERSONAL INJURY PROTECTION  {EFITS

Entitlement Information {continued)

{48, Describe all metor vekiclas owned by you, your spouse or any relative kssiding in your home on the date of the accldent: If none, check here: [
Dwney/Refatiopship Year, Make & Mode} of Vahide | Vehlcle Identification Number | plate Mumber Insurance Co & Pollcy Number

{247 Codd. e 5

-
G- M- - & 1 denagle

Nate: If more than 3, aitoch separate sheet with contact information as part of this appilcation.

47. Have you ever flledl a gfafm for Personal Injury Protection Benefits? O Yes E}N;a a. [ yes, plaasa provide:
Warme of Insurance Company ’ Claim Number

48, Are you filing this claim because there Is a dispute between twe or more Insurance companies for your Personal Injury Protection coverage? [ Ves IE‘N"O'a
a. If yes, please provide dociinentation of the dlspute and the foflowlng:

Name of Insurance Company Fhone Numbey Chainy Number

Name of Insurarce Company Phone Number

Claiin Murnbear

49, Please document What actions you have taken to determing that thare [s no othar auto tnsurance coverage. This question should ba completed to expedite
the haims process {aitach additlonal shest{s} if needad znd any supparting documentation).

Please nota, i the tap twa boxes below are not acknowledged and tha application |s not slgned end dated, the application will be considered Incomplete and will
b returned to the injured persan or thelr rapresentativa for furthar complation.

lﬂdﬁwe veviewed the application in kts entirety and attest that the Iaformatlon contained therelt: fs troe and accurate, If 1 am a madical provider and am subnitting
his appilcation on hehalfof the Injured person, | attest that | have thoroughly Investigatad and verlfled all dosemented information. All informatton | have supplled
gyzresenmnon of Informatlon abtained frorn the Injurad person of thelr rapresentative.

a

cknowledge [ have read the followlng fraud waming:
FRAUD WARNING

A parsoh who presents or causes to be presented an oral or wrltten statemant, Including computer-generated information, as part
of or in support of a dlaim to the Michigan Asslgned Claims Plan maintained by the Michigan Automaobile Insurance Placement
Facility for payment or any other benefit knowing that the statement contalns false information concerning a fact or thing material
1o the claim commits a fraudulent Insurance act under sectlon 4503 of the Insurance code that Is subject to the penaltles Imposed
under section 4511, A clalm that contains or is supported by a fraudulent nsurance act as described In this subsaction Is
inefigible for payment or benefits under the Assigned Claims Plan,

understand that by submitting the application for banefits, the swner of the Involved, untnsured automoblle will ba financtally rasponsible for relmbursement of
all no fault Beneflts patd and costs associated with this clalm pursuant to the Michizan No Fault Act.

(3 it have provided ar emalt addrass, | undarstand that all future correspondenta and Information regarding this clalm may be exchanged via the emall contact

provided, i

Sgnarugs of Infured Perstivor Reprasentative Frinted Name of Injured Person or Representative Date: )

X et X Vool  FEyelsin [e—{3-/5"
ignature of Preparar (if differant than shove) printed Namne of Preparer {If different than above) Date;

X X

Emal, Fax ar Malk the signed appllcation ta:

{tichlgan Assigned Claims Man
¢fo Michlgan Autorohile Insurance Placement Facllity

Whe prepared this application? [ injured Persan [ Attorney Tl Third Party Biller
O pareat [ Legal Guardian If other than Injured Party, please provide:

Address: PO Box 532318
City: Stata: i Cede: Livonts, MI 43353-2318
Phane Number: Phone: 734-464-8111, ) Fax: 734-943-6068
Ernail: Info@rmichacp.org
Page 4 of §
ACF-E1 {09/208)
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EVERSON - Farmers Responseto EAN's Motion for Summary Disposition
Exhibit D: Application for Benefits

APP.  .TION FOR PERSONAL INJURY PROTECTION .NEFITS

AUTHORIZATION FOR RELEASE OF INFORMATION

FRAUD WARNING
A person who presents or causes to be presented an aral or written statement, Including computer-generated information, as part of
or in support of a claim to the Michlgen Assigned Clalms Plan mulntained by the Michigan Automobile Insurance Placement Facility for
payment or any other beneflt knowing that the statement contalns false Information concerning o fact or thing material to the cloim
commits a fraudulent Insurance act under sectlon 4503 of the Insurance Code that is subject to the penalties imposed under sectlon
4511. Aclaim that contalns or is supported by a fraudulent insurance act as described in thls subsection Is Inefigible for payment or
benefits under the Assigned Claims Plan.
| hereby reguest and authorize the disclosure of protected health information and any other records about me.
The name or other specific identlfication of the person(s) or class of persons authorizad to receive the
information: The Michigan Assigned Claims Plan maintained by the Michigan Automobile insurance Piacement
Facility and/or their Servicing Insurers.

I understand that the information disclosed may be subject to redisclosure by the person(s) or class of
person{s) receiving it and no longer protected by the federal privacy regulations. For the purpose of risk
management, claim adjustment or administration, The Michigan Assigned Claims Plan maintained by the
Michigan Automobile Insurance Placement Facllity and/or thelr Servicing Insurers will have complete and
unrestricted rights to OBTAIN, DISCLOSE, RELEASE, or MAKE USE of personal or privileged informatlan about
me which may include financial and wage statements, all medical records, hospital records, reports, charts,
notes, histories, laboratory records and reports, dlagnostic test reports, doctor’s and nurse’s notes,
correspondence, and all other material, including x-ray films, MRI's, Ci"s and EMG/NCS and charges for all care,
treatment and prognosis at any and all timas for any condltion whatsoever.

t understand this authorization could include information with respect to HIV infection, AIDS, mental health,
substance abuse, and alcohol abuse. Those who may RELEASE this inforimation, to the extent permitted by
applicable law, include health care providers, government agencies, other insurance companies, insurance data
base operators, third party administrators, or managed care companies, their agents, or contractors.

| understand this authorization shall be valid for three years from the date accompanying my signature. | may
revoke this authotization by notifying the medical provider and The Michigan Assigned Clalms Plan maintained
by the Michigan Automobile Insurance Placement Facility and/or their Servicing Insurers It writing of my desire
1o revoke it. However, 1 understand that if | revoke this authotization, it will not have any effect on actions they
took before they recelved my revocation,

! agrﬂm a photographic copy of this authorization shall be as valid as the origind.

O — 225-
,Sign% of Injured Party o Legal Guardian (if applicable} ~ Date

Mz"ﬁ.

P¥inted Name of Injured Party - -Saclal Securlty Number,

Printed Name of Legal Guardian

Page 5 of 5
ACF-01 109/2013)
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EVERSON - Farmers Responseto EAN's Motion for Summary Disposition
Exhibit K: EAN Holdings, LLC LARA Docs (Excer pts)
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vers SHBSIE Y hibit K : DRI T RSLICENS NG SR RRSEL AT ?@@T?f IRS

o CORPORATIONS, SECURITIES & COMMERCIAL LICENSING BUREAU
LIMITED LIABILITY COMPANY ANNUAL STATEMENT

2017

identification Number - Limited Liabilty Company hame
B94241 EAN HOLDINGS, LLC

Resident agert name and maling address of the registered office
THE CORPORATION COMPANY

The address of the registered office
40600 ANN ARBOR RD E STE 201

PLYMOUTH MI 48170

Electronic Signature
Filed By Title FPhone
RICK A SHORT MANAGER 314-512-5000

1 certify that this filing is submitted without fraudulent intent and that | am authorized by the
pusiness entity to make any changes reported hergin,

Payment Information

Payment Amount Payment DatelTimea Referance Nhr
$25 122212016 10:36:58 71315 6802 B94241 2017

Required by Section 207, Act 23, Public Acts of 1993
INFORMATION & INSTRUCTIONS

Annual Statement must be signed in accordance with MCL 450.4103.

For Demestic Limited Liability Companies -1t may be sighed by a member, if managed by members, by a manager
if managed by managers, or by an authorized agent of the company.

For Foreign Limited Liability Companies - Must be signed by a person with authority to do so under the laws of
the jurisdiction of its organization.
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EVERSON - Earmers Responseto EAN's Mation for Summary Disposition
Exhibit K: EayfhelHioggverGonARA Docs (Excer pts)

BCS/GD-T60 {Hav. 12113}

MICHIGAN DEPARTMENT OF LABOR & ECONOMIC GROWTH FELE@
) BUREAU OF COMMERCIAL SERVICES ;
Date Recelved: FORBUREAL USE ONLY)
ADJUSTED PURSUANT 0 f (’) MAR 10 2009
TELEPHONE AUTHORIZATIO by Admiristrator
This decument is effective on the dale filed, unless Bureay of Sommarcisl
& subsequent .effec:ive _date within 90 days after - .
— _[rorec e h e e doounent Tean Tfot] H4VSHGESL 030609
e . - {hhfle  DOOOIIRSAR  Amle 450,00

W CETIRRRIEE

EAN Holdings, LLC ~ Mary K. DeLassug A
Address :

600 Corporate Park Dr.
City State Zip Code

St. Lonis, MO 63105

@, Document will be retumed to the name and address you enter above. o

EFFECTIVE DATE:

If left blank document will be malled to the registered offlca. 394241

APPLICATION FOR CERTIFICATE OF AUTHORITY

TO TRANSACT BUSINESS IN MICHIGAN

For use by Foreign Limited Liabilty Companies
{FPlease read information and instructions on last page}

Pursuant fo the provisions of Act 23, Public Acts of 1893, the undersigned fimited lability company executes
the following Application:

1. The name of the limited liahility company is:
EAN Heoldings, LLC

2. (Complete this item only if the limited liability company name in item 1 is not available for use In Michigan.)
The assumed name of the [imited liability company to be used in all its dealings with the Bureau and in the
transaction of its business in Michigan is;

3. Itis organized underthe laws of  Delaware

The date ofits organizationis 09/15/2008

The duration of the limited liabiiity company if other than perpetual js _Derpetual

4, The address of he office required to be maintained in the stafe of arganization oy, if not so required, the principal
office of the limited liability company is:

600 Corporate Park Dr, St. Louis, MO 63105

{Street Addrass) (City} {Stals} {ZIP Code)

MI05] - 2/21/07 C T Syslzm Calins
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EVERSON - Farmers Responseto EAN's Motion for Summary Disposition
Exhibit L: Payment L og (Everson)
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EVERSON - Farmers Responseto EAN's Motion for Summary Disposition
Exhibit L: Payment Log (Everson)

Payment Log FARMERS

INSHRANCE

Unit Number: 3005603021-1-1
Date of Loss: 11/07/15
Claimant's Name: JONTE EVERSON

Insured's Name: 160706601 MICHIGAN

0T:85:8 020T/ST/¥ OSIN A4qQ AAATADTY

Benefit
Type :
Check Service Service To Date \ . Check —5
Paid Amount <
Number From Date Date Payee Issued Date Paid aid Amount =

02116117 $1125.00 $0.00
02116117 $450.00 0.00
021617 $225.00 6.00

1615007971 KYTEL SOLUTIONS ING 0200247 | 02003117 $92.36 $92.36

1615907571- KYTEL SOLUTIONS ING 0200217 | 020317 $92.36 $92.36

161%91%"’;971' KYTEL SOLUTIONS ING 0200217 | 020317 $92.36 $92.36

1615091%2971' KYTEL SOLUTIONS INC 02002H7 | 0200317 $92.36 $92.36

1615907971~ KYTEL SOLUTIONS INC ozio2t7 | 0200317 $92.36 $92.36

T8 P MICHIGAN

1615886745 01/13/17 VAL LTI e, e | owsT | 02077 $2,000.00 $2,000.00

1645832059 01706117 JLE PROCE@%SER"'CES' 012517 | o2Mant $90.00 $90.00
017iBI17 $40.00 30,00
0BT $480.00 50.00
011617 $1,350.00 50.00

16150"’;";07452' KYTEL SOLUTIONS INC 011517 | 01i8MT $92.36 $92.36

foreraatoz KYTEL SOLUTIONS ING 011517 | 08T $92 .36 $92.36

16150%2;%452' KYTEL SOLUTIONS INC 0111517 | 0111817 $92.36 $92.36

161%70%‘}8452“ KYTEL SOLUTIONS INC 01117 | otM8M7 $92.36 $92.36

161 5(}70%%452' KYTEL SOLUTIONS INC 014517 | 011817 $92.36 $92.36

161 507022%452‘ KYTEL SOLUTIONS INC 011517 | 0111817 $92.36 $92.36

1010720402 KYTEL SOLUTIONS INC 011517 | 0187 $92.36 $92.36

1o1orz02: KYTEL SOLUTIONS INC oiMsM7 | o1men7 $92.36 $92.36

161%7121%452' KYTEL SOLUTIONS INC oisH7 | otenT $92.36 $92.36

F R M RS
EMIS U R NITCE
Report Generated for USWSSS12 on 2/17/2017 Page 1 of 3
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EVERSON - Farmers Responseto EAN's Motion for Summary Disposition

Exhibit L: Payment L og (Everson) &
@)
Payment Log £Th @
FARMERS <

PMEUNANCE
-
on
«

1615720450-

0122%452 KYTEL SOLUTIONS ING 011817 | 011817 $92.36 9236 L
1010720002 KYTEL SOLUTIONS INC 011517 | 011817 $92.36 $9236
161 »

PV KYTEL SOLUTIONS INC 01M5MT | 011817 $92.36 $9236

_ =N
161507;22(;452 KYTEL SOLUTIONS INC O1M5HT | 011187 $92.36 $92.36 U
161507121%452' KYTEL SOLUTIONS ING oAMsHT | 0wenT $92.36 $92.36 'E;

N
1615518363 1213116 JLE PROCESS SERVICES. 12122016 | O1A8M7 $135.00 $13500 b
12121116 345,00 $0.00 oD
1615493612 1512116 DATA SURVEYS INC 1272016 | 010617 317 50 §317.50 &},
12116116 $2.220.00 $0.00 o
12/16/16 80.00 5000 1
12716116 40.00 50.00
12/16/16 $345.00 $0.00 =
16150%51655' KYTEL SOLUTIONS INC 12113016 | 12i14116 $92.39 se230

N —h
110 KYTEL SOLUTIONS ING 1201316 | 12i4r16 39239 $92.39
o KYTEL SOLUTIONS INC 121816 | 12014116 $92.39 $92.39
1615415655 KYTEL SOLUTIONS ING 1213116 | 12014116 $92.39 $92.39
16150%52655' KYTEL SOLUTIONS INC 1213016 | 12146 $92.39 $92.39
161 50'531955655' KYTEL SOLUTIONS ING 121316 | 1211416 $92.39 $92.39
1615373892 11/07/6 SUPER'%RE'F'{“\XEEQGAT‘VE 12008116 | 12/19/16 $1,800.00 $1,800.00
1615296195 HANSON RENAISSANGE 1130116 | 12/08/16 $194.00 §194.00

/23116 $75.00 $0.00
T& P MICHIGAN
1615230223 1111616 VAL LATION CRoUp. NG | 1122716 | 112916 $1,475.00 $1,475.00
1615229075 10112116 1114116 SUPER'%RE:E\}’EEQGATNE 1e2ne | 112916 $3,246.21 $3,248.21
R $50.00 $0.00
111616 $20.00 $6.00
111616 $510.00 $0.00
1615011243 10127116 10127116 Stefani cﬁgg;& Deborah 11/01/16 12121116 $50.00 $50.00
1616011241 1012716 10727716 Allen PHILBRICK 1101716 | 12146 $25.00 5$95.00
107116 $150.00 $0.00
1017116 $50.00 $0.00
10/17/16 $810.00 $0.00
1614822194 07/29/116 08/25/16 SUPER'OS'TE?Q‘;EEQGATNE 1013116 | 10/19fi6 $1,178.00 $1,178.00
1614782351 10/03/16 ey A'_"Ui;gr'ch};%ﬁqp WG | 1oMore | ten1sie $1,475.00 $1,475.00
09N 916 $75.00 $0.00
1614349406 ?Q?gﬁfﬁ’gﬁguﬁg 08/26/16 | 00/01/16 $125.00 $125.00
1614308038 0BI03/16 EVALJUS,;;'E‘)”,'\'CQ"?%%NP we | 08izans | osiiie $1,212.50 $1.212.50
1614230318 08I0816 MASTERTRACE 0817116 | 82416 $450,00 $450.00
08/16/16 $300.00 $0.00
£
FARMERS
FIMGURANOE
Report Generated for USWSSS12 on 2/17/2017 Page 2 of 3
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EVERSON - Farmers Responseto EAN's Motion for Summary Disposition

Exhibit L: Payment L og (Everson) &

®!

Payment Log P N e3
FARMERS <

™

O
on

<

J & P MICHIGAN =+

1613971224 06/27/16 06/27/16 EVALUATION GROUP, ING | 0772218 | 07127/16 $1,212.50 121250 <L

1613392359 04/28/16 04/28/16 DATA SURVEYS INC 05/26/16 | 06/02/16 $525.00 $525.00
J & P MICHIGAN

1613391475 05/11/16 05/11/16 EVALUATION GROUP, InG | 05/26/18 | 06/03/16 $2,318.75 §2318.75 |
—

S
np

Benefit Type Total | $28,878.64 $20,138.64 E;

Total Amount $28,878.64 $20,138.64 =

54

0

)

-

z

\w .
FARMERS
Report Generated for USWSSS12 on 2/17/2017 Page 3 of 3
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@)
52
Jonte Everson 3005603021-1-1 é
Created Sub Action Code Total Time )
02/07/2017 14:50 Claim Review - Diary Review 30 on
02/06/2017 9:19 Litigation - Misc 90 <
02/06/2017 9:17 Claim Review - Information Request/Correspondence 15 Z
01/31/2017 9:57 Administrative/Management - Check Approval 10 %
01/31/2017 8:56 Billing Time 65 ~
01/31/2017 7:24 Claim Review - Information Request/Correspondence 15 —
01/31/2017 7:24 Claim Review - Approvai Request to Manager 5 &
01/25/2017 16:02 Litigation - Misc 90 8
01/25/2017 8:51 Administrative/Management - Check Approval 10 8
01/25/2017 8:51 Claim Review - Information Request/Correspondence 15 00
01/25/2017 8:50 Claim Review - Approval Request to Manager 5 W
01/23/2017 9:38 Phone Call - 6+ Minutes 10 %%
01/17/2017 10:06 Claim Review - Diary Review 30 &
01/13/2017 12:01 Claim Review - information Request/Carrespondence 15 >
01/13/2017 6:53 Subrogation - Status Update 20 z
01/03/2017 8:31 Claim Review - Information Request/Correspondence 15
12/27/2016 13:19 Claim Review - Diary Review 30
12/21/2016 13:30 Administrative/Management - Check Approval 10
12/21/2016 12:58 Claim Review - information Request/Correspondence 15
12/21/2016 12:58 Claim Review - Approval Request to Manager 5
12/20/2016 11:47 Administrative/Management - Check Approval 10
12/20/2016 10:42 Claim Review - Approval Request to Manager 5
12/20/2016 10:41 Claim Review - Information Request/Correspondence 15
12/20/2016 7:47 Claim Review - Information Request/Correspondence 15
12/08/2016 11:01 Claim Review - Information Request/Correspondence 15
12/08/2016 7:55 Administrative/Management - Check Approval 10
12/08/2016 7:48 Claim Review - Information Reauest/Correspondence 15
12/08/2016 7:47 Claim Review - Approval Request to Manager 5
11/29/2016 7:20 Claim Review - Information Request/Correspondence 15
11/22/2016 9:53 Administrative/Management - Check Approval 10
11/22/2016 9:31 Claim Review - Approval Request to Manager 5
11/22/2016 8:22 Ciaim Review - Information Request/Correspondence 15
11/17/2016 14:26 Litigation - Misc 90
11/11/2016 8:48 Claim Review - Diary Review 30
11/11/2016 8:47 Claim Review - Information Request/Correspondence 15
11/04/2016 12:27 Claim Review - Information Request/Correspondence 15
11/01/2016 7:36 Litigation - Misc 90
10/21/2016 8:54 Claim Review - Diary Review 30
10/19/2016 8:26 Claim Review - Diary Review 30
10/18/2016 9:53 Claim Review - Diary Review 30
10/17/2016 9:03 Litigation - Misc 90
10/13/2016 9:43 Claim Review - Information Request/Correspondence 15
10/12/2016 11:13 Claim Review - information Request/Correspondence 15
10/12/2016 10:04 Claim Review - Information Request/Correspondence 15
10/10/2016 13:13 Administrative/Management - File Review 30
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52
10/10/2016 10:14 Claim Review - Information Request/Correspondence 15 é
10/10/2016 8:11 Litigation - Initial Set Up 120 U
09/28/2016 10:25 Litigation - Initial Set Up 120 on
09/27/2016 8:27 Claim Review - Diary Review 30 <
09/14/2016 10:28 Litigation - Misc 60 z
09/06/2016 12:12 Claim Review - Information Request/Correspondence 15 %
09/06/2016 10:31 Claim Review - Diary Review 30 N
08/23/2016 14:47 Claim Review - information Request/Correspondence 15 —
08/17/2016 7:10 Claim Review - Information Request/Correspondence 15 Q
07/22/2016 11:24 Claim Review - Information Request/Carrespondence 15 B
07/22/2016 9:45 Claim Review - Diary Review 30 8
07/19/2016 14:00 Billing Time 20 o0
07/19/2016 8:26 Claim Review - Information Request/Correspondence 15 W
07/19/2016 8:19 Claim Review - Information Request/Correspondence 15 oo
07/18/2016 14:04 Phone Call - 6+ Minutes 10 &
07/07/2016 9:48 Phone Call - 6+ Minutes 10 :>
06/24/2016 14:46 Phone Call - 6+ Minutes 10 z
06/23/2016 13:50 Phone Call - 6+ Minutes 10
06/01/2016 8:59 Claim Review - Diary Review 30
05/24/2016 14:35 Claim Review - Information Request/Correspondence 15
05/04/2016 12:37 Litigation - Initial Set Up 120
05/03/2016 11:47 Claim Review - Diary Review 30
04/26/2016 10:25 Phone Call - 1-5 Minutes 5
04/25/2016 7:03 Administrative/Management - File Review 30
04/20/2016 9:52 Phone Call - 6+ Minutes 10
04/18/2016 9:36 Claim Review - Information Request/Correspondence 15
04/06/2016 10:40 IME/Peer Review - Initial Set Up 15
04/06/2016 9:18 Claim Review - Diary Review 30
03/09/2016 13:33 Phone Call - 6+ Minutes 10
03/09/2016 13:31 Phone Call - 6+ Minutes 10
03/08/2016 15:04
03/08/2016 11:04 Phone Call - 6+ Minutes 10
03/02/2016 14:41 Phone Call - 6+ Minutes 10
03/02/2016 14:25 Phone Call - 6+ Minutes 10

03/01/2016 15:23
03/01/2016 14:05
03/01/2016 14:05

02/29/2016 12:23 Phene Call - 6+ Minutes i0
02/29/2016 9:48 New Claim 75
minutes 2120

hours 35.33333
total amount 5$3,180.00
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Exhibit M: Payment Log (T. Porterfield)

\4

=
T
e
Payment Log £ —
T
w
on
<
wn
Unit Number: 3005603021-1-4 Q
N
~
Date of Loss: 11/07/15 ;
Mo
Claimant's Name: TAVIE PORTERFIELD 8
(-}
Insured's Name: 160706601 MICHIGAN o0
oy
oo
Benefit &
Type : N
Check Service Service To Date . . Check =
Number From Date Date Payee Issued Date Paid | Paid Amount Amount S*
T& P MICHIGAN
1615900165 0172717 EVALUATION GhaUp, ING | 020217 | 02108117 $500.00 $500.00
1815707431 01/03/17 DATA SURVEYS INC 01M3A7 _|__oiienT $247.60 $242.90
1615611572 12114116 SHADOW iN‘Iﬁ:ST'GAT'ONS 0110417 | 0111817 $150.00 $150.00
T& P MICHIGAN
1615611514 12116116 EVALUATION GRaUR. NG | Otoan7 | o117 $500.00 $500.00
1615611015 12/04/16 12/16/16 SHADOW ‘N‘I’I\'IEC?T'GAT’ONS 010417 | 0111817 $2,761.32 $2,761.32
1615610927 1211516 DATA SURVEYS ING Gila7 | otisAT $1.169.00 $1,166.00
1615249766 12A6/16 TAVIE PORTERFIELD 11723116 $20.09 $20.09
Benefit Type Total | $5,343.31 $5,343.31
Total Amount $5,343.31 $5,343.31
FARMERS
Report Generated for USWSSS12 on 2/17/2017 Page 1 of 1
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=

Tavie Porterfield 3005603021-1-4 é
Created Sub Action Code Total Time )
02/14/2017 12:43 on
02/09/2017 8:23 Claim Review - Diary Review 30 <
02/06/2017 9:22 Litigation - Misc S0 E
02/02/2017 9:32 Claim Review - Information Request/Correspondence 15 '®)
02/01/2017 12:23 Claim Review - Information Request/Correspondence 15 N
01/24/2017 14:24 Claim Review - Diary Review 30 —
01/13/2017 9:56 Claim Review - Information Request/Correspondence 15 h
01/13/2017 7:00 Subrogation - Status Update 20 g

01/12/2017 10:00 i~

01/04/2017 13:19 Claim Review - Information Request/Correspondence 15 00

01/03/2017 12:55 Administrative/Management - File Review 30 W

01/03/2017 7:38 Claim Review - Diary Review 30 S
01/03/2017 7:35 Claim Review - Approval Request to Manager 5 o
01/03/2017 7:35 :>
12/22/2016 14:54 Claim Review - Diary Review 30 Z
12/09/2016 14:54
12/02/2016 7:24 Phone Call - 6+ Minutes 10
11/23/2016 13:17
11/16/2016 8:37 Claim Review - Information Request/Correspondence 15
11/15/2016 14:26 IME/Peer Review - Initial Set Up 15

11/11/2016 13:41
11/11/2016 9:02
11/09/2016 8:04 New Claim 75
minutes 440
hours 7.333333
total amount  $660.00
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STATE OF MICHIGAN

IN THE CIRCUIT COURT OF WASHTENAW

JONTE EVERSON,

Plaintiff, Case No.: 16-359-NF
Vs. _ Hon. David S. Swartz
FARMERS INSURANCE EXCHANGE,

Defendant(s)/ Third-Party Plaintiff.
Vs,

ENTERPRISE LEASING COMPANY OF DETROIT,

Third-Party Defendant.
DANIEL G. ROMANO (P49117) MARK L. DOLIN (P45081)
ROMANO LAW, PLLC MICHAEL B. BAREY (P41445)
Attorney for Plaintiff KOPKA PINKUS DOLIN PLC
23880 Woodward Attorney for Defendant Enterprise
Pleasant Ridge, MI 48069 32605 W. Twelve Mile Road, Suite 300
248.750.0270 Farmington Hills, MI 48334

248.324.2620
MATTHEW C. KOSS (P74088)
CORY, KNIGHT& BENNETT
Attorney for Defendant Farmers Insurance
100 W. Big Beaver, Suite 650
Troy, MI 48084
248.244.8931

REPLY BRIEF IN SUPPORT OF MOTION FOR SUMMARY DISPOSITION

INTRODUCTION

The issue presented in this motion for summary disposition is whether the Michigan No-
Fault Act priority provisions apply to the owner of a vehicle which was neither registered in

Michigan, nor operated in Michigan for more than thirty days. The case of Parks v. DAIIE 326
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Mich at 191 393 NW 2" 833 (1986), is dispositive of this issue. As in Parks, the vehicle in
question in this case was not subject to the no-fault security provisions (because it was not
registered in Michigan and was not operated for more than thirty days in a calendar year in
Michigan), the owner of the vehicle falls outside of the no-fault acts priority provisions. For this
reason, Defendant’s motion for summary disposition must be granted.

L Defendant is not in the order of priority pursuant to Parks v. DAIIE,

In this case, the vehicle in question was only operated in the State of Michigan for nine
days in the calendar year of 2015. It was registered in the State of Pennsylvania and owned by
EAN Holdings, a non-resident of the State of Michigan, Under section MCL 500.3101, only the

owner or registrant of a motor vehicle required to be registered in this state shall maintain

security for payment of benefits under personal protection insurance. EAN Holding is not
included in this definition. Further, under section 3102, the security requirements of no-fault

insurance applies to a non-resident owner or registrant of a motor vehicle, but only when the

motor vehicle is operated in this state for aggregate of more than thirty days in any calendar year.

Here it is uncontested that the motor vehicle in question was operated in Michigan for only nine
days. Therefore, the automobile is not subject to the mandatory security requirements in section
3101(1). See Parks 326 Mich at 199-200.

| The factual parallels between this case and Parks are material. In Parks, the vehicle
involveld in the accident was owned by a self-insured, non-resident company, was registered in
another state and was not required to registered in Michigan. This applies to the present case. In
Parks, the insurer argued that the non-resident vehicle owner was liable under MCL 500.3114
regardless of whether the no-fault act required the owner to maintain security on the vehicle.

This also applies to the instant case. In Parks the insurer’s priotity argument failed because the
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registration requirement of section 3101 is necessary and key prerequisite to liability under the
no-fault act. Thus, the Parks case governs this motion.

MCL 500.3102(1), does apply to vehicles owned by non-residents and nof registered in
the state, but specifically limits the requirement of security to vehicles operated in the state for
more than thirty days in a single calendar year. Here there is no claim that the subject vehicle
was operated in Michigan for more than thirty days in any particular calendar year, Since the
vehicle in this case was not subject to the security requirements of the Act, the priority

provisions of section 3114 do not apply. Priority exists only if there is an owner/registrant of the

vehicle as that phrase is limited by more complete requirements of section 3101 that the owner or

registrant of the motor vehicle is one which must be “required to be registered in the state”.
Defendant is not an owner or registrant of a motor vehicle required to be registered in this state
as the term is contemplated by Michigan legislature and as so interpreted by the Parks court.
Thefeforc, Third-Party Plaintiffs priority argument fails.

Secondly, Third-Party Defendant is not first in priority to pay the no-fault benefits
because it is not “insurer” and does not fall under the phase insurer or registrant of the vehicle in
MCL 500.3114{4)(a). Status as a self-insured does not place the self-insurance entity into the
category of insurer authorized to transact automobile liability and personal property protection
insurance in this state. MCL 500.3161(1) Parks 426 Mich 208.

For all these reasons, the Parks case is dispositive of this motion and Third-Party
Defendant’s motion for summary disposition must be grantecl.—

IL Third-Party Plaintiff fails to distinguish Parks.

Third-Party Plaintiff attempts to distinguish the case citing Titan Insurance Company v.

American Country Insurance Company by 312 Mich App 291 876 NW 2" 853 (20135). The Titan
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case is clearly not relevant. It involves a case in which a driver was injured while operating
vehicles owned and registered by transportation companies that were required to be registered in
the State of Michigan. Both companies owned other vehicles that were insured. The court found
that the owner of the vehicles were responsible under the priority sections of MCL 500.3114.
The Titan case did not involve a non-resident owner and a vehicle that was not required to be
registered in the State of Michigan. Therefore it is distinguishable on its facts.

Likewise, Tevis v. Amex Insurance Company 283 Mich App 76 77 NW 2™ (2016), is not
“binding precedent”. The Tevis case is clearly distinguishable. First, Tevis involved a
commercial insurer, not a self-insured entity. Additionally, Tevis did not involve a non-Michigan
resident vehicle or a self-insured owner of the involved vehicle. The Tevis case is applicable to
this case. The only case that is controlling on these issues is Parks.

III. EAN Holdings is not a resident of the State of Michigan.

Finally, Plaintiff appears to argue that EAN Holdings is a resident of the State of
Michigan. EAN Holdings is not a party to this case. Further, at page 12 of its response, Third-
Party Plaintiff’s brief identifies Enterprise as a “non-resident corporation”. Even in the
documents attached as Exhibit K to Third-Party Plaintiff’s response, EAN Holdings is identified
as a Delaware corporation. In the form attached states “for use by foreign limited liability
companies”. EAN Holdings is a foreign limited liability corporation incorporated in the State of
Delaware. (Exhibit A). Third-Party Plaintiff claims that because EAN Holdings has a resident
agent in the State of Michigan it’s a resident of the state. The purpose of a resident agent, are to
allow for service of process on non-resident cotporations doing business within the state.

The Court should also be aware that the definition proxliided by Third-Party Plaintiff fails

to give a complete definition of “resident” under the Motor Vehicle Code. Third-Party Plaintiff is
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citing MCL 257.51, which states: “Resident defined- Resident means every person who resides
in the state and establishes that he or she is legally present in the United States, This definition

applies to the provision of this act only.” Thus, the definition which Third-Party Plaintiff

provided the Court, only applies to the Motor Vehicle Code and not the Michigan No-Fault Act.
Therefore it is inapplicable.

EAN Holdings is a Delaware Corporation and clearly not a resident of the State of
Michigan. See Heichel v. Geico Indemnity unpublished Court of Appeals opinion Docket No.
32818 (March 1, 2016).

CONCLUSION

The Michigan No-fault Act provides that if a non-resident or vehicle owner exceeds
certain limitations on the usage of the vehicle within the state it must comply with the act and
secure coverage in conformity with the provisions of the Act, MCL 500.3102(1). Here as a non-
resident owner of a subject vehicle, Defendant is not required to supply the security required
because the vehicle at the time of accident was registered in Pennsylvania. Additionally, the
vehicle had not been operated in the Michigan for an aggregate of more than thirty days in any
one-year prior to the accident an issue. As Defendant was not required to provide security for the
vehicle pursuant to MCL 500.3101, the priority provisions MCL 500.3114 are inapplicable.
Parks supra. Therefore, based on the holdings of Parks v. DAIIE 326 Mich 19, 393 NW 7' 833

(1986), Defendant’s motion for summary disposition must be granted.
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Respectfully submitted,

KOPKA PINKUg DOLIN
//
By: 7]

Mark L. D6lin (P45081)
Michael B. Barey {PA41445)
KOPKA PINKUS DOLIN
Attorneys for Defendant Enterprise

Dated: March 6, 2017

PROOF OF SERVICE

The undersigned certifies that on March 6, 2017 he served a
copy of the foregoing document upon all counsel of record,

via:
__ __First Class Mail Hand Delivery
Facsimile Overnight Courier

XX ___ Email Qdyssey File and Serve

. Lauren Sarkezi—"
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BCSID-150 ey 12403}
MICHIGAN DEPARTMENT OF LABOR & ECONOMIC GROWTH FELED
BUREAU OF COMMERCIAL SERVICES
DateRacelved; FORBUREAUUSE ONLY)
ADJUBTED BURSUANT TO EG MAR 10 2009
TELEPHONE AUTHORIZATION b dmh'llﬁh’afm‘
This documant Is sffactive on the date flled, unless ,-gauo] merclel %Mm
a subdequent effective dute wilhin 90 days after
réseivad data Is slated in the document. Tl"al‘l YivFas] 14752653!‘[ DI04 }ﬂS" '
e . ’ Eh?j{#é QO0ULTHGAE faks 360,00
EAN Holdings, LLC ~ Marty K., DeLassus B EATARRISE
Address
600 Corporate Park D,
Cly Slate Zip Code
o] t will be ratuined to tho pams end add tar ai
& 70 flott blankc document wlll b malled o the roglatered ofice. 594241

APPLICATION FOR CERTIFICATE OF AUTHORITY
TO TRANSACT BUSINESS IN MICHIGAN

Foruss by Foreign Limited Liabiilty Companlas
(Pieass read infarmation end instructions on last page}

Fursuant to the pravisions of Act 23, Publlo Acte of 1893, the undarsignsd initad flabiitly company executas
the following Application:

1. The name of the tmited liabilily company ls:
EAN Holdings, LLC

2. (Complete this item onty I the limited liability company nama in llem 1 is not availeble for uss in Michlgan,)
The assumed name of the Imitad liabiity company to ba uged In all its dealings with the Bureau and In the
transaction.of its business in Michigen [s:

3, Wis crganized underthe laws of _ elawate

The dafe of its arganizationia 097152008

The duratlon of the limlited liabiiity company i othar than perpetusl s perpetual .

4, The address of the office required to be malntained In tho state of orgsnization or, if not so raculrad, tha principal
office of the limited iabllity company |s:

600 Corporafe Park Dr, 8t Lonis, MO 63105
Bl Address) {City) {S1atel {#IP Cada)

SN « J2V6T T Syrtemn Duiling
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8. a, Tha address of its reglsterad offlae In Michigan ls:

30600 Telegtaph Road, Snite 2345 Binghem Fatms Michlgen_48025-5720
B aedon =) ' R Bode}

b. The malling address of the reglstered offics If different than above:

— , Michigan,
[Btroat Addreas or PO, Baw) {City) (RIP Gede}

¢. The name of the resldent agent at the registared offica I3;
The Corporation Company

B. Tha Department is sppolnted the agent of the farelgn limited Hability company for service of process if no agent
has been appointed, or If appoinled, the agent's aibority hes been revoked, the agent has resigned, arthe agent
cennot be found or served through the exertias of reasonable diigence,

The name and address of & member or manager or other pergon to whomthe edministrator is to send coples of
any process served on the administrator is: (Muet be different than agent shown In Item S¢)

Mork I, Litow ijgg
(Netng) .

_.{allﬂ_ﬁagaﬁtﬂ%@ Puvte Dy SELows ML 3195 .
{Alreot Addrasal 1= {Staw) EIP oge)

7. The gpecliic buginess which the lImiled llablity company 13 to transact In Michigan Is as follows:

Vehicle Rental, Leasing, and Cay Sales

The limltad [fablilty company Is authodzed to transact such business In the Jurisdiotion of its organlzation,

Slgned this _ XS L day of 3\"LLML( ,2ooq
(an)
Mary K. DeLassus Assistant Secretary
(Typa orPrinl Nune) (Typa or ekt Tida)

BIDS T~ 2R1A0 C T System Gellng
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Deloware ...

The First State

v "

X, JEFFREY W. BULLOCK, SECRETARY OF STATE OF THE STATE OF
DELAWARE, DO HEREBY CERTIFY "EAN HOLDINGS, LLC" IS DULY FORMED
UNDER THE LAWS OF THE STATE OF DELAWARE AND IS IN (GOOD STANDING
AND BAS A LEGAYL EXTSTENCE SO FAR AS THE RRECCRDS OF THIS OFFICE
SHOW, AS OF THE BIGHTEENTH DAY OF FEBRUARY, A.D. 2009.

NV 0T:85:8 020T/ST/¥ DSIN 49 AATIDAY

Jeffrey W, Bultock, Socmtary of State ey,
AUTHENA@TION : 7142574

DATE: 02-18-09

4600225 8300
090154571

¥ 3
K m R T B oo 4
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Caparne ot bl Bislukemd il g it

8 020T/ST/¥ DSIN AqQ AHATADAY

P R ‘
it | Bl DL
(L H THHEX KO A $EATCMDNT GF GUN) S LAUDING
i F T L
wleroh WAE
gna:;l A HL BRI
wes Linlink
Detcicad Lkl
Lgm" 4} FE| Sompdng
\'ﬂ:ileul’lll - o ek )
Okl daved invm ]
RESRINACC AIECCINET RUATION
BPOAUITION
el WECORPCAATION BV CORPARY
Eﬁl‘nml’ﬂ oL hTeln fAuLd EEATR YA ERbycl Lh
By i o
m:i:fm“:" KT o0
Bt ol e b o
el o
ANIRRAE [or 4 Soatd SHTLO.
W1 Tt im0 50 a4 Wty GnhormSon EREERS
AT
P s—— . e
T4 NEp 40 1 i i Tag iy hup

A | Ay | AL | B | R | AR

INV 0¢
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McMullen v CitizensIns Co (M COA Docket No. 332373)

STATE OF MICHIGAN

COURT OF APPEALS

TOMMIE MCMULLEN, UNPUBLISHED
June 13, 2017
Plaintiff-Appellee,
\% No. 332373
Washtenaw Circuit Court
CITIZENS INSURANCE COMPANY and LC No. 14-000708-NF

TRAVELERS INSURANCE COMPANY,

Defendants,
and

FARMERS INSURANCE EXCHANGE,
Defendant/Cross-Plaintiff-
Appellant,

and

MARKEL INSURANCE COMPANY,

Defendant/Cross-Defendant-
Appellee.

Before: JANSEN, P.J., and MURPHY and BORRELLO, JJ.

PER CURIAM.

Defendant/cross-plaintiff-appellant, Farmers Insurance Exchange (Farmers), appeals as
of right the order denying the relief requested in Farmers’ motion for reconsideration of the trial
court’s earlier order granting summary disposition in favor of defendant/cross-defendant-
appellee, Markel Insurance Company (Markel), and denying Farmers’ motion for summary
disposition with regard to its cross-claim against Markel. We reverse and remand.

This case arises from a motor vehicle accident in which plaintiff suffered substantial
injuries. Plaintiff was the passenger in a stolen Mercury Sable when the Mercury was involved
in a single vehicle accident. A woman named Sara Soenen donated the Mercury to Purple Heart
before the accident. KBS Auto Sales (KBS), LLC, an automobile dealership, purchased the
Mercury, but did not obtain a new registration for the vehicle. At the time of the accident, KBS
maintained a no-fault insurance policy through Markel. Following the accident, Farmers was

-1-
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assigned as the insurer of last resort through the Michigan Assigned Claims Plan. It is
undisputed that plaintiff was not a named beneficiary under a no-fault policy, and he did not live
with any family members who were named beneficiaries under a no-fault insurance policy.

Plaintiff filed the instant action against multiple no-fault insurers, including Markel and
Farmers, for personal protection insurance (PIP) benefits. Plaintiff requested that the trial court
determine which insurer is responsible for payment of the PIP benefits. Farmers filed a cross-
claim against Markel, contending that Markel is the insurer of highest priority. The trial court
granted summary disposition in favor of defendants Citizens Insurance Company and Travelers
Insurance Company, and the court’s decision with regard to these defendants is not challenged
on appeal. The court also granted summary disposition in favor of Markel with regard to
plaintiff’s complaint. Farmers filed a motion for reconsideration, as well as a motion for
summary disposition with regard to Farmers’ cross-claim. The court denied the relief requested
in Farmers’ motion for reconsideration and denied Farmers’ motion for summary disposition on
its cross-claim.

Farmers argues that the trial court erred by granting summary disposition in favor of
Markel because Markel was the insurer of higher priority. We agree.

We review for an abuse of discretion the trial court’s decision to grant or deny a motion
for reconsideration. D’ Alessandro Contracting Group, LLC v Wright, 308 Mich App 71, 76; 862
NW2d 466 (2014). “A trial court abuses its discretion when its decision falls outside the range
of reasonable and principled outcomes.” Id. MCR 2.119(F)(3) provides:

Generally, and without restricting the discretion of the court, a motion for
rehearing or reconsideration which merely presents the same issues ruled on by
the court, either expressly or by reasonable implication, will not be granted. The
moving party must demonstrate a palpable error by which the court and the
parties have been misled and show that a different disposition of the motion must
result from correction of the error.

“[We review] the grant or denial of summary disposition de novo.” Farm Bureau Gen Ins Co v
Blue Cross Blue Shield of Mich, 314 Mich App 12, 19; 884 NW2d 853 (2015). “ ‘A motion
under MCR 2.116(C)(10) tests the factual sufficiency of the complaint.” ” Id. (citation omitted).
A court properly grants a motion for summary disposition under MCR 2.116(C)(10) when there
is no genuine issue of material fact. ld. “ ‘There is a genuine issue of material fact when
reasonable minds could differ on an issue after viewing the record in the light most favorable to
the nonmoving party.” ” Id. (citation omitted).

Finally, to the extent that resolution of this issue involves the proper interpretation of a
statute, we review de novo issues of statutory interpretation. Dell v Citizens Ins Co of America,
312 Mich App 734, 739; 880 NW2d 280 (2015).

The primary goal of statutory interpretation is to ascertain the legislative intent
that may reasonably be inferred from the statutory language. The first step in that

determination is to review the language of the statute itself. Unless statutorily
defined, every word or phrase of a statute should be accorded its plain and
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ordinary meaning, taking into account the context in which the words are used.
[This Court] may consult dictionary definitions to give words their common and
ordinary meaning. When given their common and ordinary meaning, [t]he words
of a statute provide the most reliable evidence of its intent . . . . [Spectrum Health
Hosps v Farm Bureau Mut Ins Co of Mich, 492 Mich 503, 515; 821 NW2d 117
(2012) (citation and quotation marks omitted; second alteration in original).]

The issue in this case is whether Markel had priority over Farmers, the insurer of last
resort, to pay plaintiff’s PIP benefits under the no-fault act, MCL 500.3101 et seq. The no-fault
act was enacted in order to provide “ ‘assured, adequate, and prompt recovery for economic loss
arising from motor vehicle accidents.” ” Adanalic v Harco Nat’l Ins Co, 309 Mich App 173,
187; 870 NW2d 731 (2015) (citation omitted). MCL 500.3101 provides, in relevant part, “The
owner or registrant of a motor vehicle required to be registered in this state shall maintain
security for payment of benefits under personal protection insurance, property protection
insurance, and residual liability insurance.” The relevant priority statute, MCL 500.3114,
provides the priority order for payment of PIP benefits. The relevant priority section states:

Except as provided in subsections (1) to (3), a person suffering accidental
bodily injury arising from a motor vehicle accident while an occupant of a motor
vehicle shall claim personal protection insurance benefits from insurers in the
following order of priority:

(a) The insurer of the owner or registrant of the vehicle occupied.

(b) The insurer of the operator of the vehicle occupied. [MCL
500.3114(4).]

Farmers was assigned to plaintiff’s claim through the Michigan Assigned Claims Plan and is
required to provide PIP benefits to plaintiff if Markel is not obligated to provide PIP benefits to
plaintiff. See MCL 500.3172(1). Therefore, the sole question presented in this case is whether
Markel is the insurer of highest priority pursuant to MCL 500.3114(4) because Markel insured
the owner of the Mercury at the time of the accident.

Farmers argues that Markel is required to provide PIP benefits to plaintiff pursuant to
MCL 500.3114(4) because Markel insured the owner of the Mercury. In contrast, Markel argues
that the no-fault policy provides that a “covered auto” is one that was “required to have No-Fault
benefits in the state where [it is] licensed or principally garaged,” and that the Mercury was not
“required to be registered” in Michigan because KBS is an automobile dealer. Therefore,
according to Markel, KBS was not required to obtain no-fault coverage for the Mercury, and the
no-fault policy in place at the time of the accident did not apply to the vehicle.

Farmers relies on Farmers Ins Exch v Farm Bureau Gen Ins Co of Mich, 272 Mich App
106; 724 NW2d 485 (2006), in support of its position. In Farmers, a motorcyclist was injured
when his motorcycle was hit by a van. Id. at 108. The van was uninsured at the time of the
accident. ld. However, one of the two owners of the van maintained a policy of no-fault
insurance through the defendant with regard to another vehicle. 1d. The insurance policy did not
list the van as an insured vehicle, and it did not list the other owner of the van as a named
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insured. 1d. The motorcyclist filed a claim for PIP benefits through the Michigan Assigned
Claims Plan, formerly known as the Michigan Assigned Claims Facility, which assigned the
claim to the plaintiff. Id. The plaintiff filed an action for declaratory relief regarding which no-
fault insurer was required to pay the PIP benefits. Id. The issue in the case was whether the
language in MCL 500.3114(5)(a) requires an insurer to pay PIP benefits when that insurer did
not issue a policy covering a vehicle involved in the accident. Id. at 110.

Although the accident in Farmers involved a motorcycle, MCL 500.3114(5)(a), the
priority statute at issue in the case, contains relevant language that is identical to the priority
statute at issue in this case. MCL 500.3114(5)(a) provides:

A person suffering accidental bodily injury arising from a motor vehicle
accident that shows evidence of the involvement of a motor vehicle while an
operator or passenger of a motorcycle shall claim personal protection insurance
benefits from insurers in the following order of priority:

(a) Theinsurer of the owner or registrant of the motor vehicle involved in
the accident.

(b) The insurer of the operator of the motor vehicle involved in the
accident.

(c) The motor vehicle insurer of the operator of the motorcycle involved in
the accident.

(d) The motor vehicle insurer of the owner or registrant of the motorcycle
involved in the accident. [Emphasis added.]

This Court concluded that the plain language of the statute provided that “the insurer need not
insure the vehicle in the accident, but must insure the owner or registrant.” Farmers, 272 Mich
App at 113. Therefore, because the defendant insured one of the owners of the van, the
defendant was the first in priority to provide PIP benefits. Id. This Court further explained:

Had the Legislature intended MCL 500.3114(5)(a) only to require an insurer to
provide no-fault benefits if the insurer actually insured the motor vehicle involved
in the accident, it could have chosen the following language for MCL 500.3114(5)
(a): “The insurer of the motor vehicle involved in the accident,” deleting the first
prepositional phrase, “of the owner or registrant.” Clearly, the Legislature did not
choose that language, and for us to adopt defendant’s position would be to render
the phrase “of the owner or registrant” in the statute nugatory. [Id. at 113-114.]

This Court further explained that its holding was consistent with a legislative intent to insure
persons, rather than vehicles, from loss. Id. at 114. This Court quoted an earlier decision of this
Court interpreting materially identical language, in which this Court stated, “ ‘[T]he statute does
not state that the injured person must seek these benefits from the insurer of the motor vehicle.”
Id. at 115 (emphasis added; alteration in original), quoting Pioneer State Mut Ins Co v Titan Ins
Co, 252 Mich App 330, 336; 652 NW2d 469 (2002).
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Additionally, Farmers relies, in large part, on this Court’s recent decision in Titan Ins Co
v American Country Ins Co, 312 Mich App 291; 876 NW2d 853 (2015). The Titan decision
concerned two consolidated cases stemming from motor vehicle accidents involving uninsured
drivers. Id. at 294-295. In both cases, the vehicles in issue were uninsured, and the operators of
the vehicles were not insured under a no-fault policy. Id. at 295. However, in both cases, the
owners of the vehicles involved in the accidents, Safe Arrival Transportation and Bronco
Express Company, maintained policies of no-fault insurance with the defendant covering other
vehicles. Id. In both cases, the plaintiff was assigned as the insurer of last resort. Id. This Court
held that because the defendant insured other vehicles owned by Safe Arrival and Bronco
Express, the defendant was responsible for the claims under MCL 500.3114(4). Id. at 302.

We conclude that Farmers and Titan stand for the proposition that the no-fault insurer of
the owner of the vehicle involved in the accident is the insurer of highest priority under MCL
500.3114(4), regardless of whether the vehicle involved in the accident was covered under the
insurance policy. Both opinions reach the conclusion that the insurer of the owner of the vehicle
involved in the accident has priority over an assigned insurer, regardless of whether the vehicle
was insured under the no-fault policy. As this Court indicated in Farmers, had the Legislature
intended for the focus of the priority language in issue to be on the vehicle, the Legislature would
have worded the statute to indicate that the insurer insures the motor vehicle, rather than the
owner of the vehicle. Farmers, 272 Mich App at 113-114. The parties do not dispute that
Markel issued a no-fault insurance policy to KBS that was effective at the time of the accident.
Therefore, it is irrelevant whether the Mercury was a “covered auto” as defined in Markel’s
insurance policy because Markel provided no-fault insurance to KBS at the time of the accident.

Markel contends that the Mercury was required to be registered in Michigan in order for
the Markel insurance policy to apply in this case. Markel cites Parks v Detroit Auto Inter-Ins
Exch, 426 Mich 191; 393 NW2d 833 (1986), in support of its position. In Parks, the plaintiff
was injured while working inside a trailer owned by his employer. Id. at 196. The priority
provision at issue in the case stated that “an employee ‘who suffers accidental bodily injury
while an occupant of a motor vehicle owned or registered by the employer, shall receive personal
protection insurance benefits to which the employee is entitled from the insurer of the furnished
vehicle.’ ” 1d., quoting MCL 500.3114(3). The Court concluded that the trailer was not required
to be registered in Michigan under MCL 500.3101(1). Id. at 200. Therefore, the Court
concluded that

an out-of-state vehicle not required to be registered in Michigan and not operated
in this state for more than thirty days is not subject to the security provisions or
[MCL 500.3114(3)] of the no-fault act and that when an employee is injured
while an occupant of such a vehicle, the employee’s personal insurer, if there is
one, must pay the employee’s personal protection benefits under [MCL
500.3101(1)]. [Id.]

Parks can be distinguished from this case for several reasons. First, the statutory
provision at issue in Parks differs from the provision at issue in this case. The priority provision
at issue in Parks involved an injury suffered by an employee occupying a motor vehicle owned
or registered by the employer. Id. at 196. Importantly, the language of the statute at issue in
Parks referred to the insurer of the vehicle, rather than the insurer of the owner of the vehicle.
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Id. Additionally, the plaintiff in Parks maintained a policy of no-fault insurance, and a plaintiff’s
own insurer is generally the no-fault insurer of highest priority. Id. at 197, 202-203. Therefore,
Parks differs from the instant case in several key respects.

Importantly, however, our Supreme Court stated in a footnote:

[W]e assume [MCL 500.3114(4)] does not apply because we read the phrase
“owner or registrant of the vehicle occupied” within [MCL 500.3114(4)] to be
part of the more complete requirement as stated in [MCL 500.3101(1)]: “The
owner or registrant of a motor vehicle required to be registered in this state[.]”
[1d. at 203 n 3.]

We conclude that our Supreme Court’s statement in the footnote constituted obiter dictum and
did not constitute binding precedent. See Auto-OwnersIns Co v Salls, 310 Mich App 132, 160 n
7; 871 NW2d 530 (2015) (“Obiter dicta are not binding precedent. Instead, they are statements
that are unnecessary to determine the case at hand and, thus, lack the force of an adjudication.”)
(Citation and quotation marks omitted.) The Court’s discussion in the footnote in Parks
constituted obiter dictum because it was not necessary to determine the case at hand. The
priority rule outlined in MCL 500.3114(4) was not at issue in Parks, and the Court stated that it
“assumed” that MCL 500.3114(4) did not apply in the case without directly deciding whether
that priority rule had any effect on the case. Parks, 426 Mich at 203 n 3. Therefore, the Court’s
statements regarding MCL 500.3114(4) were not necessary to determine the case at hand and,
therefore, lacked the force of an adjudication. See Seils, 310 Mich App at 160 n 7.

Markel also cites MEEMIC Ins Co v Mich Millers Mut Ins, 313 Mich App 94; 880 NW2d
327 (2015), for the proposition that MCL 500.3114(4) does not apply when the vehicle is exempt
from no-fault coverage under MCL 500.3101(1). In MEEMIC, a man named John Putvin owned
a 1966 Corvette, which was stored in a commercial storage facility. Id. at 95. Putvin did not
drive the Corvette in the year preceding the incident, but he purchased comprehensive insurance
coverage that covered the Corvette. Id. at 96-97. Two men performed work on the Corvette in
the storage facility and caused a fire. |d. The fire caused damage to the personal property of two
other individuals that was stored at the facility. 1d. at 97. The plaintiff, the insurer of two
individuals whose property was damaged, sued a variety of insurers to recover its losses. Id.
Ultimately, the plaintiff added Home-Owners Insurance Company (Home-Owners) to the
complaint, alleging that Home-Owners issued a no-fault policy to Putvin that covered the
automobiles that he continued to drive. Id.

This Court concluded that Putvin was not required to maintain no-fault coverage for the
Corvette during the period at issue because he did not drive the Corvette during that time. Id. at
99-100. The relevant priority provision at issue in the case provides that “a person who suffers
accidental property damage °‘shall claim property protection insurance benefits’ first from
‘insurers of owners or registrants of vehicles involved in the accident . . ..” ” Id. at 100, quoting
MCL 500.3125. This Court concluded:

Thus, construing MCL 500.3125 in harmony with MCL 500.3101(1), we
conclude that an insurer of an owner of a motor vehicle involved in an accident is
not statutorily required to pay property protection insurance benefits to a person
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suffering accidental property damage if the motor vehicle involved in the accident
was not driven or moved upon a highway and the owner or registrant elected to
forgo that coverage in favor of comprehensive coverage, as permitted under MCL
500.3101(1). Because the coverage is optional in such cases, whether the policy
provides coverage must be determined from the policy itself. [Id. at 102 (citation
omitted). ]

This Court held that because the Corvette was not driven on a highway during the relevant
period, Putvin was not required to maintain security for no-fault benefits under MCL
500.3101(1), and that, because Putvin maintained a comprehensive insurance policy, Home-
Owners was able to exclude the Corvette from coverage under its no-fault policy. Id. at 103.
Therefore, Home-Owners was not liable to pay property protection benefits. |d. Importantly,
however, this Court stated, “Because this case only involves property protection insurance, we
express no opinion as to whether the same would be true for claims involving personal protection
insurance or residual liability insurance.” Id. at 102 n 2.

We conclude that MEEMIC is distinguishable from the instant case. First, MEEMIC
involved property protection insurance benefits, and this Court expressly stated that its opinion
did not address claims involving PIP benefits. Id. at 102 n 2. In addition, the MEEMIC case
centered around the fact that the Corvette had not been driven or moved on a highway, and the
owner of the Corvette had purchased a comprehensive coverage policy covering the vehicle. Id.
at 102. In this case, the parties do no contest that the Mercury was driven on the street, and
neither party asserts that KBS maintained a separate policy covering the vehicle.

However, even assuming that Markel is correct that the Mercury must be registered or
required to be registered in Michigan in order for Markel’s no-fault policy to apply, we conclude
that the Mercury was required to be registered at the time of the accident because it was driven
on a street or highway without conforming to the provisions of the Michigan Vehicle Code,
MCL 257.1 et seq., relating to dealers. ! Markel points to several registration statutes in support
of its position that the vehicle was not required to be registered in Michigan. MCL 257.216
provides, in relevant part:

Every motor vehicle, recreational vehicle, trailer, semitrailer, and pole
trailer, when driven or moved on a street or highway, is subject to the registration
and certificate of title provisions of this act except the following:

"' We agree with Markel’s contention that the Secretary of State Dealer Manual indicating that a
dealer must obtain no-fault insurance lacks the force and effect of law. Our Supreme Court has
held that the Dealer Manual is not entitled to the force and effect of law because it was not
properly promulgated as a rule. Goins v Greenfield Jeep Eagle, Inc, 449 Mich 1, 7-10; 534
NW2d 467 (1995). Accordingly, the Dealer Manual is not entitled to deference on the issue
whether KBS was required to obtain no-fault coverage for the Mercury. For the same reason, we
also agree with Markel that the Secretary of State Dealer Application lacked the force of law.
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(a) A vehicle driven or moved on a street or highway in conformance with
the provisions of this act relating to manufacturers, transporters, dealers, or
nonresidents. [Emphasis added.]

Thus, under MCL 257.216, if a vehicle is driven on a street or highway in compliance with the
provisions of the Michigan Vehicle Code relating to automobile dealers, then the vehicle does
not need to be registered. Markel also points to MCL 257.235, which indicates, in relevant part:

If the transferee of a vehicle is a new motor vehicle dealer or a used or
secondhand vehicle dealer that acquires the vehicle for resale, the dealer is not
required to obtain a new registration of the vehicle or forward the certificate of
title to the secretary of state, but shall retain and have in the dealer’s immediate
possession the assigned certificate of title with the odometer information properly
completed, except as otherwise provided in [MCL 257.235b]. A dealer shall
obtain a certificate of title for a vehicle having a salvage certificate of title before
the dealer may operate the vehicle under dealer’s license plates. Upon
transferring title or interest to another person that is not a dealer, the dealer shall
complete an assignment and warranty of title upon the certificate of title, salvage
certificate of title, or dealer reassignment of title form and make an application for
registration and a new title as provided in [MCL 257.217(4)]. [Emphasis added.]

Further, MCL 257.244(4) provides:

A dealer owning a vehicle of a type otherwise required to be registered
under this act may operate or move the vehicle upon a street or highway without
registering the vehicle if the vehicle displays, in the manner prescribed in section
225, 1 special plate issued to the owner by the secretary of state. As used in this
subsection, “dealer” includes an employee, servant, or agent of the dealer.
[Emphasis added.]

Reading the above statutes in pari materia, a dealer does not need to obtain a new registration for
a vehicle, but the dealer must display a special dealer plate in order to operate or move the
vehicle on the street without a registration. See Titan Ins Co v State Farm Mut Auto Ins Co, 296
Mich App 75, 84; 817 NW2d 621 (2012) (“Statutes that relate to the same subject or share a
common purpose are in pari materia and must be read together as one law, even if they contain
no reference to one another and were enacted on different dates.”)

In this case, the parties do not dispute that KBS is a dealer under the Michigan Vehicle
Code. MCL 257.216 clarifies that a motor vehicle operated on a street by a dealer does not need
to be registered under the no-fault act, but only if the vehicle is driven in compliance with the
other provisions of the act. The Michigan Vehicle Code also states that a dealer does not need to
obtain a new registration for a vehicle. See MCL 257.235. However, MCL 257.244(4) clarifies
that a dealer may only operate the vehicle on the street if that vehicle displays a special plate. In
this case, the parties do not dispute that the Mercury would have to be registered if KBS did not
own the vehicle. Additionally, it is undisputed that the Mercury did not display a special plate at
the time of the accident. Therefore, because the dealer was not operating the vehicle on the road

-8-

[Appellee's Appendix - Page 230b]

NV 0T:85:8 020T/ST/¥ DSIN 49 AATIDAY



McMullen v CitizensIns Co (M COA Docket No. 332373)

while displaying a special plate, the Mercury was required to be registered at the time of the
accident.

Therefore, we conclude that the Mercury constituted a “covered auto” under Markel’s
insurance policy. Even assuming that Markel is correct that the definition of “covered auto”
states that an automobile must be “required to have No-Fault benefits in the state where [it is]
licensed or principally garaged,” for the reasons discussed, the Mercury was required to have no-
fault benefits in Michigan at the time of the accident. Therefore, the Mercury was covered under
the no-fault policy. For the reasons discussed, Markel is the insurer of highest priority to provide
PIP benefits to plaintiff. We reverse and remand for entry of an order granting summary
disposition in favor of Farmers.

Reversed and remanded. We do not retain jurisdiction.

/s/ Kathleen Jansen
/s/ William B. Murphy
/s/ Stephen L. Borrello
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