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STATE OF MICHIGAN 

IN THE CIRCUIT COURT FOR THE COUNTY OF WAYNE 

MAEGAN TURNER, by 
WALTER SAKOWSKI, Conservator 

Plaintiff, 

Vs. 

FARMERS INSURANCE EXCHANGE, 
ENTERPRISE LEASING CORPORATION 
OF DETROIT, LLC, GARY DUANE RUPP, 
AS PERSONAL REPRESENTATIVE OF THE 
ESTATE OF JASON PUCKETT, PATSY VILLNEFF, 
TAMERA HARPER ANDEAN HOLDINGS, LLC, 

Case No. 16-002031-NF 
Hon. Annette Berry 

224-4679 

Defendants. 
And 

DEFENDANT ENTERPRISE~ 
MOTION FOR SUMMARY DISP. 

RIVERVIEW MACOMB HOME &ATTENDANT CARE, LLC, 

Intervening Plaintiff, 

Vs. 

GARY DUANE RUPP, as Personal Representative for the 
Estate of Jason Puckett, 

Cross Plaintiff, 

Vs. 

FARMERS INSURANCE EXCHANGE, 
ENTERPRISE LEASING CORPORATION OF DETROIT, LLC, 
GARY DUANE RUPP, PATSY VILLNEFF, TAMERA HARPER and 
EAN HOLDINGS, LLC, 

Defendants/Cross Defendants. 
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DODD B. FISHER (P51382) 
Whiting Law 
Attorney For Plaintiff 
26300 Northwestern Hwy., Ste. 301 
Southfield, MI 48076 
Phone: (248) 355-5900 
Fax: (248) 355-5901 
Email: dodd@844whiting.com 

Robert D. Steffes (P63198) 
Benjamin S. Manson (P66187) 
HEWSON & VAN HELLEMONT, PC 
Attorney for Defendant Farmers 
25900 Greenfield Road, Suite 650 
Oak Park, MI 48237 
(248) 968-5200 
bmanson@vanhewpc.com 

STEPHEN M. WITTBRODT (P76160) 
The Michigan Law Firm, PLLC 
Attorney For Intervening Plaintiff 
717 S. Eton Street 
Birmingham, MI 48009 
Phone: (844) 464-3476 
Fax: (248) 480-0960 
Email: steve@themichiganlawfirm.com 

MARY CATHERINE RENTZ (P33011) 
Plunkett Cooney 
Attorney For Defendants Enterprise/EAN 
150 W. Jefferson, Ste. 800 
Detroit, MI 48226 
Phone: (313) 983-4856 
Fax: (248) 901-4040 
E-mail: mrentz@plunkettcooney.com 

MELISSA A. COX (P71976) 
JAMES PELLAND (P51237) 
DANIEL J. WILLIAMS (P72085) 
Fausone Bohn, LLP 
Attorneys For Defendant Gary Duane Rupp 
41700 W. Six Mile Road, Ste. 101 
Northville, MI 48168 
Phone: (248) 380-9976 
Fax: (248) 380-3434 
Email: mcox@fb-firm.com 

BRIAND. WRIGHT (P36862) 
Julie A. Taylor & Associates 
Attorney For Defendant/Cross Defendant 
Patsy Villneff 
20750 Civic Center Dr., Ste. 400 
Southfield, MI 48076 
Phone: (248) 945-3822 
Fax: (855) 847-1378 
Email: brian.wright.slym@statefarm.com 

NOTICE OF HEARING 

PLEASE TAKE NOTICE that the attached Motion for Summary Disposition will be 

brought on for hearing before the Honorable Annette Berry, Wayne County Circuit Court, 

on a date and time to be set by the Court. 
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Dated: December 22, 2016 

PLUNKETT COONEY 

Isl Marv Catherine Rentz 
Plunkett Cooney 
Attorneys for Defendants Enterprise/EAN 
150 W. Jefferson, Ste. 800 
Detroit, MI 48226 
Direct Dial: (313) 983-4856 
Email: mrentz@plunkettcooney.com 
Bar No. (P33011) 
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STATE OF MICHIGAN 

IN THE CIRCUIT COURT FOR THE COUNTY OF WAYNE 

MAEGAN TURNER, by 
WALTER SAKOWSKI, Conservator 

Plaintiff, 

Vs. 

FARMERS INSURANCE EXCHANGE, 
ENTERPRISE LEASING CORPORATION 
OF DETROIT, LLC, GARY DUANE RUPP, 
AS PERSONAL REPRESENTATIVE OF THE 
ESTATE OF JASON PUCKETT, PATSY VILLNEFF, 
TAMERA HARPER ANDEAN HOLDINGS, LLC, 

Defendants. 
And 

RIVERVIEW MACOMB HOME &ATTENDANT CARE, LLC, 

Intervening Plaintiff, 

Vs. 

GARY DUANE RUPP, as Personal Representative for the 
Estate of Jason Puckett, 

Cross Plaintiff, 

Vs. 

FARMERS INSURANCE EXCHANGE, 
ENTERPRISE LEASING CORPORATION OF DETROIT, LLC, 
GARY DUANE RUPP, PATSY VILLNEFF, TAMERA HARPER and 
EAN HOLDINGS, LLC, 

Defendants/Cross Defendants. 
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DODD B. FISHER (P51382) 
Whiting Law 
Attorney For Plaintiff 
26300 Northwestern Hwy., Ste. 301 
Southfield, MI 48076 
Phone: (248) 355-5900 
Fax: (248) 355-5901 
Email: dodd@844whiting.com 

Robert D. Steffes (P63198) 
Benjamin S. Manson (P66187) 
HEWSON & VAN HELLEMONT, PC 
Attorney for Defendant Farmers 
25900 Greenfield Road, Suite 650 
Oak Park, MI 48237 
(248) 968-5200 
bmanson@vanhewpc.com 

STEPHEN M. WITTBRODT (P76160) 
The Michigan Law Firm, PLLC 
Attorney For Intervening Plaintiff 
717 S. Eton Street 
Birmingham, MI 48009 
Phone: (844)464-3476 
Fax: (248) 480-0960 
Email: steve@themichiganlawfirm.com 

MARY CATHERINE RENTZ (P33011) 
Plunkett Cooney 
Attorney For Defendants Enterprise/EAN 
150 W. Jefferson, Ste. 800 
Detroit, MI 48226 
Phone: (313) 983-4856 
Fax: (248) 901-4040 
E-mail: mrentz@plunkettcooney.com 

MELISSA A. COX (P71976) 
JAMES PELLAND (P51237) 
DANIEL J. WILLIAMS (P72085) 
Fausone Bohn, LLP 
Attorneys For Defendant Gary Duane Rupp 
41700 W. Six Mile Road, Ste. 101 
Northville, MI 48168 
Phone: (248) 380-9976 
Fax: (248) 380-3434 
Email: mcox@fb-firm.com 

BRIAND. WRIGHT (P36862) 
Julie A. Taylor & Associates 
Attorney For Defendant/Cross Defendant 
Patsy Villneff 
20750 Civic Center Dr., Ste. 400 
Southfield, MI 48076 
Phone: (248) 945-3822 
Fax: (855) 847-1378 
Email: brian.wright.slym@statefarm.com 

DEFENDANT ENTERPRISE LEASING COMPANY OF DETROIT. LLC'S 
MOTION FOR SUMMARY DISPOSITION 

NOW COMES Defendant Enterprise Leasing Company of Detroit, LLC (Enterprise), 

by and through its attorneys, Plunkett Cooney, and for its Motion for Summary Disposition 

pursuant to MCR 2.116(C)(10), states as follows: 

5 
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1. This lawsuit arises from an alleged April 11, 2015, motor vehicle accident, 

whereby Plaintiff, claims Michigan no-fault personal protection insurance benefits as to 

Defendant Enterprise. 

2. The rental motor vehicle occupied by Plaintiff, owned by Defendant 

Enterprise, at the time of the accident, was registered in the State of Maryland. (Exhibit 1, 

Affidavit of Kristen Zub). 

3. Enterprise keeps a "Unit History" on its rental vehicles, which indicates that 

the Enterprise rental vehicle occupied by Plaintiff had not been operated in the State of 

Michigan for an aggregate of more than 30 days in the calendar year prior to Plaintiffs 

alleged April 11, 2015, motor vehicle accident. (Exhibit 1, Affidavit of Kristen Zub and 

Exhibit 2, Unit History). 

4. An out-of-state vehicle not operated in Michigan for more than 30 days in the 

calendar year of the accident is not subject to the security provisions of the Michigan No­

Fault Act. See, Parks v Detroit Automobile Inter-Insurance Exchange, 426 Mich 191; 393 

NW2d 833 (1986). 

5. Enterprise is not required to provide Michigan personal protection insurance 

no-fault benefits to the driver or occupants of its rental vehicle registered in Maryland and 

which has not been operated in Michigan for more than 30 days in the calendar year of the 

accident. 

6. An out-of-state vehicle, owned and insured by a self-insurer, that was not 

operated in Michigan for more than 30 days is not subject to the priority provisions in the 

Michigan No-Fault Act. See Heichel v Geico Indem Co, unpublished opinion per curiam of 

6 
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the Court of Appeals, issued March 1, 2016 (Docket No. 12-003780-NF). (Exhibit 3, Heichel 

Opinion). 

7. Based on the foregoing, Enterprise is not a proper party to this litigation and 

must be dismissed with prejudice. 

WHEREFORE, Defendant, Enterprise asks this Honorable Court to grant its Motion 

for Summary Disposition pursuant to MCR 2.116(C)(8) and MCR 2.116(C)(10). 

Dated: December 22, 2016 

PLUNKETT COONEY 

Isl Marv Catherine Rentz 
Plunkett Cooney 
Attorneys for Defendants Enterprise/EAN 
150 W. Jefferson, Ste. 800 
Detroit, MI 48226 
Direct Dial: (313) 983-4856 
Email: mrentz@plunkettcooney.com 
Bar No. (P33011) 
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STATE OF MICHIGAN 

IN THE CIRCUIT COURT FOR THE COUNTY OF WAYNE 

MAEGAN TURNER, by 
WALTER SAKOWSKI, Conservator 

Plaintiff, 

Vs. 

FARMERS INSURANCE EXCHANGE, 
ENTERPRISE LEASING CORPORATION 
OF DETROIT, LLC, GARY DUANE RUPP, 
AS PERSONAL REPRESENTATIVE OF THE 
ESTATE OF JASON PUCKETT, PATSY VILLNEFF, 
TAMERA HARPER ANDEAN HOLDINGS, LLC, 

Defendants. 
And 

RIVERVIEW MACOMB HOME &ATTENDANT CARE, LLC, 

Intervening Plaintiff, 

Vs. 

GARY DUANE RUPP, as Personal Representative for the 
Estate of Jason Puckett, 

Cross Plaintiff, 

Vs. 

FARMERS INSURANCE EXCHANGE, 
ENTERPRISE LEASING CORPORATION OF DETROIT, LLC, 
GARY DUANE RUPP, PATSY VILLNEFF, TAMERA HARPER and 
EAN HOLDINGS, LLC, 

Defendants/Cross Defendants. 
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DODD B. FISHER (P51382) 
Whiting Law 
Attorney For Plaintiff 
26300 Northwestern Hwy., Ste. 301 
Southfield, MI 48076 
Phone: (248) 355-5900 
Fax: (248) 355-5901 
Email: dodd@844whiting.com 

Robert D. Steffes (P63198) 
Benjamin S. Manson (P66187) 
HEWSON & VAN HELLEMONT, PC 
Attorney for Defendant Farmers 
25900 Greenfield Road, Suite 650 
Oak Park, MI 48237 
(248) 968-5200 
bmanson@vanhewpc.com 

STEPHEN M. WITTBRODT (P76160) 
The Michigan Law Firm, PLLC 
Attorney For Intervening Plaintiff 
717 S. Eton Street 
Birmingham, MI 48009 
Phone: (844) 464-34 7 6 
Fax: (248) 480-0960 
Email: steve@themichiganlawfirm.com 

MARY CATHERINE RENTZ (P33011) 
Plunkett Cooney 
Attorney For Defendants Enterprise/EAN 
150 W. Jefferson, Ste. 800 
Detroit, MI 48226 
Phone: (313) 983-4856 
Fax: (248) 901-4040 
E-mail: mrentz@plunkettcooney.com 

MELISSA A. COX (P71976) 
JAMES PELLAND (P51237) 
DANIEL J. WILLIAMS (P72085) 
Fausone Bohn, LLP 
Attorneys For Defendant Gary Duane Rupp 
41700 W. Six Mile Road, Ste. 101 
Northville, MI 48168 
Phone: (248) 380-9976 
Fax: (248) 380-3434 
Email: mcox@fb-firm.com 

BRIAND. WRIGHT (P36862) 
Julie A. Taylor & Associates 
Attorney For Defendant/Cross Defendant 
Patsy Villneff 
20750 Civic Center Dr., Ste. 400 
Southfield, MI 48076 
Phone: (248) 945-3822 
Fax: (855) 847-1378 
Email: brian.wright.slym@statefarm.com 

DEFENDANT ENTERPRISE LEASING COMPANY OF DETROIT'S 
BRIEF IN SUPPORT OF ITS MOTION FOR SUMMARY DISPOSITION 

INTRODUCTION 

Plaintiff is claiming Michigan no-fault personal protection insurance benefits as a 

result of an April 11, 2015 motor vehicle accident. Plaintiff applied for no-fault benefits 

9 
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from Enterprise, but because Enterprise's vehicle was not registered in Michigan, was not 

required to be registered in Michigan, and was not in Michigan an aggregate of more than 

30 days in the calendar year of the accident, Enterprise does not owe no-fault benefits for 

its out-of-state vehicle. Additionally, Enterprise has not voluntarily filed a MCL 500.3163 

certificate. 

Enterprise is not required to provide Michigan personal protection insurance no­

fault benefits involving one of its owned vehicles, if the vehicle was not registered in the 

State of Michigan and was not operated in the State of Michigan for over 30 days in the 

calendar year of the accident (MCL 500.3102[1]; See Parks v DA/IE, 426 Mich 191 [1986]); 

See also,] B Hunt Transport, Inc v Adams, 537 F Supp 2d 880 (ED Mich 2007). 

RELEVANT FACTS 

Enterprise does not issue insurance policies, but was self-insured at the time of the 

April 11, 2015, motor vehicle accident. 

Defendant Enterprise keeps a 'Unit History' on its rental vehicles, which indicates 

that Enterprise's rental car occupied by Plaintiff had not been operated in the State of 

Michigan for an aggregate of more than 30 days in the calendar year of the accident and/ or 

as of April 11, 2015. (Exhibit 1, Affidavit of Kristen Zub and Exhibit 2, Unit History). In 

fact, the first time the vehicle was ever in Michigan was on March 18, 2015. (Exhibit 1). 

Defendant Enterprise denied Plaintiffs no-fault claim based on the Michigan 

Supreme Court decision of Parks v DA/IE, 426 Mich 191 (1986), which holds that a self­

insured entity is not required to provide Michigan no-fault coverage on any of the self­

insured vehicles that are not registered in Michigan until they are in Michigan for 30 days 

in the calendar year. Likewise,] B Hunt Transport, Inc v Adams, 537 F Supp 2d 880 (2007), 

10 
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came to the same conclusion and defined a calendar year to mean January 1 -

December 31. 

STANDARDS OF REVIEW 

A motion brought pursuant to MCR 2.116(C)(8) requires the Court to determine 

whether or not an opposing party's pleadings allege a prima facie case. The Court does not 

act as fact finder. Rather, it accepts as true all well-pled facts. Summary disposition under 

MCR 2.116(C)(8) is valid only where allegations fail to state a legal claim. Radtke v. Everett, 

442 Mich 368 (1993). Summary disposition pursuant to MCR 2.116(C)(8) is appropriate if 

the claim is unenforceable, as a matter of law, and no factual development would justify 

recovery. Int'/ Brotherhood of Electrical Workers, local 58 v McNulty, 214 Mich. App. 437, 

443-444 (1995). 

A motion for summary disposition under MCR 2.116(C)(10) tests the factual 

support of plaintiffs claim. St. Paul Fire & Marine Ins. Co., v Quintana, 165 Mich App 719, 

722; 419 NW2d 60, 62 (1988). In ruling on the motion, the trial court must consider not 

only the pleadings but also any depositions, affidavits, admissions, or other documentary 

evidence submitted by the parties. MCR 2.116(G)(5). All evidence must be viewed in a 

"light most favorable to the nonmoving party." Chandler v Dowell Schlumberger Inc., 465 

Mich 395; 572 NW2d 210 (1998). 

If the non-moving party's claim is impossible to support because of some deficiency 

that cannot be overcome, summary disposition is appropriate. Dzierwa v Michigan Oil Co, 

152 Mich App 281, 284; 393 NW2d 610, 612 (1986). 

LEGAL ARGUMENT 

MCL 500.3101 

11 
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There is no dispute that this motion is limited to whether Enterprise is responsible 

for payment of Plaintiffs Michigan personal protection insurance no-fault benefits 

involving an out-of-state registered vehicle. MCL 500.3101 is the key section to look to in 

the beginning of the analysis. The language of the statute does not state that all vehicles 

must maintain personal protection insurance, but instead states as follows: 

(1) The owner or registrant of a motor vehicle REQUIRED to 
be registered in this state shall maintain security for 
payment of benefits under personal protection insurance, 
property protection insurance, and residual liability insurance. 
(MCL 500.3101)(emphasis added). 

From this very first sentence of the very first section of the No-Fault Act, one very 

important concept emerges: only motor vehicles "required to be registered" in Michigan 

must have Michigan no-fault coverage. 

In this case, the language in the statute is clear: only motor vehicles "required to be 

registered" in Michigan must have Michigan no-fault coverage. The Enterprise vehicle in 

question was lawfully registered in Maryland and was not required to be registered in 

Michigan on the date of the accident. Applying the law to the facts produces only one 

possible result: the Enterprise vehicle in question was not required to provide for Michigan 

personal protection insurance no-fault benefits, as it was not required to nor was it 

registered in Michigan. 

MCL 500.3102 

However, should this Honorable Court look further, it must take MCL 500.3102 into 

consideration, which is the second section of Michigan's No-Fault Act, and directly 

addresses out-of-state registered vehicles, as follows: 

(1) A nonresident owner or registrant of a motor vehicle or 
motorcycle not registered in this state shall not operate or 

12 
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permit the motor vehicle or motorcycle to be operated in this 
state for an aggregate of more than 30 days in any calendar 
year unless he or she continuously maintains security for the 
payment of benefits pursuant to this chapter. (MCL 500.3102) 

In other words, the only way a vehicle not registered in Michigan is required to 

carry Michigan no-fault coverage is if the vehicle is in Michigan for more than 30 days in 

the calendar year. 

In this case, the Enterprise vehicle was not registered in Michigan and it was not 

"operated in this state for an aggregate of more than 30 days" in the calendar year prior to 

the subject motor vehicle accident. Plaintiff cannot possibly move forward with any 

argument that Enterprise is required to provide Plaintiff with Michigan personal protection 

insurance no-fault benefits, and the analysis need not go any further. 

As is well known to this Honorable Court, the primary goal of statutory 

interpretation is to ascertain and give effect to the intent of the Legislature in enacting a 

provision. liberty Mut Ins Co v Michigan Catastrophic Claims Ass'n, 248 Mich App 35, 45, 

(2001). The first criterion in determining intent is the language of the statute. If the 

statutory language is clear and unambiguous, judicial construction is neither required nor 

permitted, and courts must apply the statute as written. Id. 

MCL 500.3101 and MCL 500.3102 are clear and unambiguous. The motor vehicle in 

which Plaintiff was allegedly injured is not subject to the mandatory security requirements 

of the No-Fault Act under either of the two provisions discussed above. First, § 3101(1) 

applies only to owners or registrants of vehicles "required to be registered in this state." 

The Enterprise vehicle in question was not subject to the mandatory security requirement 

in § 3101(1). Second, § 3102(1) applies to vehicles owned by nonresidents and not 

registered in this state, and requires that security must be maintained only for vehicles 

13 
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operated in this state for more than thirty days in a single calendar year. Enterprise also 

falls within§ 3102(1) because it is a nonresident corporation and because the Enterprise 

vehicle was not registered in Michigan. The Enterprise vehicle had not been operated in 

Michigan for more than an aggregate of 30 days in 2015, up to and including April 11, 2015, 

the date of Plaintiffs alleged injury. Thus, the Enterprise vehicle was not subject to the 

mandatory security requirements of§ 3102(1) at the time of the accident. 

Parks v DAIIE is Controlling 

The Michigan Supreme Court decision in Parks v DA/IE, 426 Mich 191 (1986) is 

applicable and binding. In Parks, the Court was faced with a situation similar to this case, 

where a Michigan resident and employee of a self-insured trucking company was injured in 

a motor vehicle in the State of Michigan in a motor vehicle registered in the State of 

Tennessee and not operated in Michigan for 30 days in the calendar year. In that case, the 

Court stated, in pertinent part: 

We find, ... that an out-of-state vehicle not required to be 
registered in Michigan and not operated in the state for more 
than 30 days is not subject to the security provisions ... of the 
no-fault act... Id. at 196. 

The Court further stated: 

In conclusion, we hold that when an employee is injured in an 
employer's out-of-state vehicle, which is not required to be 
registered in the state under the Motor Vehicle Registration 
Act and the pertinent multi-state agreement, and when the 
vehicle is not subject to the security provisions of the No­
Fault Act because it has not been operated in this state for 
more than 30 days within the calendar year, the employee's 
personal automobile insurer, in this case the DAIIE, is liable for 
no-fault benefits under §§3105 and 3114(1). Id. at 207. 
(Emphasis added). 

14 
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In Parks, the plaintiff had his own personal automobile insurance which was 

responsible to pay his no-fault benefits. However, the Court discussed the situation of 

when a person would go to the Assigned Claims Plan and stated in part: 

A person entitled to no-fault benefits may obtain them 
through an assigned claims plan 'if no personal protection 
insurance is applicable to the injury, no personal protection 
insurance applicable to the injury can be identified, ... or the 
only identifiable personal protection insurance applicable to 
the injury is, because of financial inability of one or more 
insurers to fulfill their obligations, inadequate to provide 
benefits up to the maximum prescribed. MCL §500.3172; MSA 
§24.13172.) Id. at 210. 

Here, Enterprise cannot be liable for the payment of claimed Michigan personal 

protection insurance no-fault benefits because as a self-insurer, it is not required to make 

any payments for its out-of-state registered vehicles which have not been operated in the 

State of Michigan for over 30 days in the calendar year of the accident. 

The reasoning in Parks is straightforward and instructive. This was both 

acknowledged and illustrated in Heichel v Geico Indem Co, unpublished opinion per curiam 

of the Court of Appeals, issued March, 1, 2016 (Docket No. 12-003780-NF). In Heichel, the 

Court applied the Michigan No-Fault Act to a self-insured, rental corporation who rented a 

vehicle that was registered in another state and not present in the Michigan for more than 

thirty days. Id. at 1. Regardless whether the self-insurer is deemed an insurer under the 

Michigan No-Fault Act or not, the priority provisions of the Act do not apply. Id. The Court 

in Heichel applied the analysis laid out in Parks and concluded that a vehicle not required to 

be registered in Michigan is not liable under the No-Fault Act. Id. at 3. Therefore, the fact 

that the vehicle rented to the Plaintiff in this case was not required to be registered in this 

state is conclusive. Enterprise cannot be held liable under the Michigan No-Fault Act as the 

15 
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priority provisions set forth in§ 3114 do not apply because the Enterprise vehicle was not 

in Michigan for more than 30 days. 

Based on the clear language of§ 3101(1), § 3102(1), and the Michigan Supreme 

Court decision in Parks, Plaintiff is not entitled to benefits from Enterprise because the 

Enterprise motor vehicle in which Plaintiff was allegedly injured is not subject to the 

mandatory security requirements of the No-Fault Act under any statute or case law. In this 

case, given the unambiguous legislative intent of§ 3101(1), § 3102(1), and the Michigan 

Supreme Court decision in Parks, Enterprise does not have to provide personal protection 

insurance benefits for its out-of-state registered vehicle, unless that vehicle has been in 

Michigan for more than an aggregate for 30 days in the calendar year of the accident. 

CONCLUSION 

Based on the foregoing, Defendant Enterprise cannot be liable for the payment of 

the claimed Michigan personal protection insurance no-fault benefits. 

WHEREFORE, Defendant Enterprise asks this Honorable Court to grant its Motion 

for Summary Disposition pursuant to MCR 2.116(C)(8) and MCR 2.116(C)(10). 

Dated: December 22, 2016 

PLUNKETT COONEY 

Isl Marv Catherine Rentz 
Plunkett Cooney 
Attorneys for Defendants Enterprise/EAN 
150 W. Jefferson, Ste. 800 
Detroit, MI 48226 
Direct Dial: (313) 983-4856 
Email: mrentz@plunkettcooney.com 
Bar No. (P33011) 
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CERTIFICATE OF SERVICE 

Stephanie Konkel, an employee with the Jaw firm of PLUNKETT COONEY, being first duly 
sworn, deposes and says that on the 23rd day of December, 2016, she caused a copy of this 
document to be served upon all parties of record, and that such service was made electronically 
upon each counsel of record so registered with Odyssey and the Wayne County Circuit Court and 
via U.S. Mail to any counsel not registered to receive electronic copies from the court, by 
enclosing same in a sealed envelope with first class postage fully prepaid, addressed to the above, 
and depositing said envelope and its contents in a receptacle for the US Mail. 

By: 

Open.08580.60787.17739340-1 

Isl Stephanie Konkel 
Plunkett Cooney 
skonkel@plunkettcooney.com 
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STATE OF MICHIGAN 

IN THE CIRCUIT COURT FOR THE COUNTY OF WAYNE 

MAEGAN TURNER, by 
WALTER SAKOWSKI, Conservator 

Plaintiff, 

Vs. 

FARMERS INSURANCE EXCHANGE, 
ENTERPRISE LEASING CORPORATION 
OF DETROIT, LLC, GARY DUANE RUPP, 
AS PERSONAL REPRESENTATIVE OF THE 
ESTATE OF JASON PUCKETT, PATSYVILLNEFF, 
TAMERA HARPER ANDEAN HOLDINGS, LLC, 

Defendants. 
And 

RIVERVIEW MACOMB HOME & ATTENDANT CARE, LLC, 

Intervening Plaintiff, 

Vs. 

GARY DUANE RUPP, as Personal Representative for the 
Estate of Jason Puckett, 

Cross Plaintiff, 

Vs. 

FARMERS INSURANCE EXCHANGE, 
ENTERPRISE LEASING CORPORATION OF DETROIT, LLC, 
GARY DUANE RUPP, PATSY VILLNEFF, TAMERA HARPER and 
EAN HOLDINGS, LLC, 

Defendants/Cross Defendants. 

Case No. 16-002031-NF 
Hon. Annette Berry 

224-4679 

Affidavit 
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DODD B. FISHER (P51382) 
Whiting Law 
Attorney For Plaintiff 
26300 Northwestern Hwy., Ste. 301 
Southfield, MI 48076 
Phone: (248) 355-5900 
Fax: (248) 355-5901 
Email: dodd@844whiting.com 

Robert D. Steffes (P63198) 
Benjamin S. Manson (P66187) 
HEWSON & VAN HELLEMONT, PC 
Attorney for Defendant Farmers 
25900 Greenfield Road, Suite 650 
Oak Park, MI 48237 
(248) 968-5200 
bmanson@vanhewpc.com 

STEPHEN M. WITTBRODT (P76160) 
The Michigan Law Firm, PLLC 
Attorney For Intervening Plaintiff 
717 S. Eton Street 
Birmingham, MI 48009 
Phone: (844) 464-3476 
Fax: (248) 480-0960 
Email: steve@themichiganlawfirm.com 

MARY CATHERINE RENTZ (P33011) 
Plunkett Cooney 
Attorney For Defendants Enterprise/EAN 
150 W. Jefferson, Ste. 800 
Detroit, MI 48226 
Phone: (313) 983-4856 
Fax: (248) 901-4040 
E-mail: mrentz@plunkettcooney.com 

MELISSA A. COX (P71976) 
JAMES PELLAND (P51237) 
DANIEL J. WILLIAMS (P72085) 
Fausone Bohn, LLP 
Attorneys For Defendant Gary Duane Rupp 
41700 W. Six Mile Road, Ste. 101 
Northville, MI 48168 
Phone: (248) 380-9976 
Fax: (248) 380-3434 
Email: mcox@fb-firm.com 

BRIAND. WRIGHT (P36862) 
Julie A. Taylor & Associates 
Attorney For Defendant/Cross Defendant 
Patsy Villneff 
20750 Civic Center Dr., Ste. 400 
Southfield, MI 48076 
Phone: (248) 945-3822 
Fax: (855) 847-1378 
Email: brian.wright.slym@statefarm.com 

AFFIDAVIT OF KRISTEN ZUB 

KRISTEN ZUB, being first duly sworn deposes and states as follows: 

1. I am a Risk Management Coordinator for Enterprise Leasing Company of 

Detroit, LLC, 

2. I am making this Affidavit based on personal knowledge of this matter. 
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3. I have had an opportunity to review the unit history for the vehicle rented to 

Tamerra Harper. 

4. The vehicle rented to Tamerra Harper was registered in the State of 

Maryland. 

5. Based upon my review of the unit history, the vehicle rented to Tamerra 

Harper was operated in the State of Michigan from March 18, 2015 through April 11, 2015 

only. 

6. The first and only time the vehicle was ever operated in Michigan was 

beginning March 18, 2015 through the accident date. 

7. As the vehicle had only been operated in the State of Michigan from 

March 18, 2015 through April 11, 2015, it has not been operated in the State of Michigan 

for an aggregate of more than 30 days in any calendar year. 

8. If sworn as a witness, I can testify competently to the facts stated in this 

affidavit. 

KRISTEN ZUB 

Subscribed and sworn to before me 
this_ day of 2016. 

, Notary Public 
____ County, ____ _ 
My commission expires: ___ _ 

Open.08580.60787.17739644-1 
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STATE OF MICHIGAN 

IN THE CIRCUIT COURT FOR THE COUNTY OF WAYNE 

MAEGAN TURNER, by 
WALTER SAKOWSKI, Conservator 

Plaintiff, 

Vs. 

FARMERS INSURANCE EXCHANGE, 
ENTERPRISE LEASING CORPORATION 
OF DETROIT, LLC, GARY DUANE RUPP, 
AS PERSONAL REPRESENTATIVE OF THE 
ESTATE OF JASON PUCKETT, PATSY VILLNEFF, 
TAMERA HARPER ANDEAN HOLDINGS, LLC, 

Defendants. 
And 

RIVERVIEW MACOMB HOME &ATTENDANT CARE, LLC, 

Intervening Plaintiff, 

Vs. 

GARY DUANE RUPP, as Personal Representative for the 
Estate of Jason Puckett, 

Cross Plaintiff, 

Vs. 

FARMERS INSURANCE EXCHANGE, 
ENTERPRISE LEASING CORPORATION OF DETROIT, LLC, 
GARY DUANE RUPP, PATSY VILLNEFF, TAMERA HARPER and 
EAN HOLDINGS, LLC, 

Defendants/Cross Defendants. 

Case No. 16-002031-NF 
Hon. Annette Berry 

224-4679 

Affidavit 
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DODD B. FISHER (P51382) 
Whiting Law 
Attorney For Plaintiff 
26300 Northwestern Hwy., Ste. 301 
Southfield, MI 48076 
Phone: (248) 355-5900 
Fax: (248) 355-5901 
Email: dodd@844whiting.com 

Robert D. Steffes (P63198) 
Benjamin S. Manson (P66187) 
HEWSON & VAN HELLEMONT, PC 
Attorney for Defendant Farmers 
25900 Greenfield Road, Suite 650 
Oak Park, MI 48237 
(248) 968-5200 
bmanson@vanhewpc.com 

STEPHEN M. WITTBRODT (P76160) 
The Michigan Law Firm, PLLC 
Attorney For Intervening Plaintiff 
717 S. Eton Street 
Birmingham, MI 48009 
Phone: (844) 464-3476 
Fax: (248) 480-0960 
Email: steve@themichiganlawfirm.com 

MARY CATHERINE RENTZ (P33011) 
Plunkett Cooney 
Attorney For Defendants Enterprise/EAN 
150 W. Jefferson, Ste. 800 
Detroit, MI 48226 
Phone: (313) 983-4856 
Fax: (248) 901-4040 
E-mail: mrentz@plunkettcooney.com 

MELISSA A. COX (P71976) 
JAMES PELLAND (P51237) 
DANIEL J. WILLIAMS (P72085) 
Fausone Bohn, LLP 
Attorneys For Defendant Gary Duane Rupp 
41700 W. Six Mile Road, Ste. 101 
Northville, MI 48168 
Phone: (248) 380-9976 
Fax: (248) 380-3434 
Email: mcox@fb-firm.com 

BRIAND. WRIGHT (P36862) 
Julie A. Taylor & Associates 
Attorney For Defendant/Cross Defendant 
Patsy Villneff 
20750 Civic Center Dr., Ste. 400 
Southfield, MI 48076 
Phone: (248) 945-3822 
Fax: (855) 847-1378 
Email: brian.wright.slym@statefarm.com 

AFFIDAVIT OF KRISTEN ZUB 

KRISTEN ZUB, being first duly sworn deposes and states as follows: 

1. I am a Risk Management Coordinator for Enterprise Leasing Company of 

Detroit, LLC, 

2. I am making this Affidavit based on personal knowledge of this matter. 
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3. I have had an opportunity to review the unit history for the vehicle rented to 

Tamerra Harper. 

4. The vehicle rented to Tamerra Harper was registered in the State of 

Maryland. 

5. Based upon my review of the unit history, the vehicle rented to Tamerra 

Harper was operated in the State of Michigan from March 18, 2015 through April 11, 2015 

only. 

6. The first and only time the vehicle was ever operated in Michigan was 

beginning March 18, 2015 through the accident date. 

7. As the vehicle had only been operated in the State of Michigan from 

March 18, 2015 through April 11, 2015, it has not been operated in the State of Michigan 

for an aggregate of more than 30 days in any calendar year. 

8. If sworn as a witness, I can testify competently to the facts stated in this 

affidavit. 

KRISTEN ZUB 

Subscribed and sworn to before me 
this_ day of , 2016. 

, Notary Public 
____ County, ____ _ 
My commission expires: ___ _ 

Open.08580.60787.17739644-1 
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STATE OF MICHIGAN 
IN THE CIRCUIT COURT FOR THE COUNTY OF WAYNE 

 
 
WALTER SAKOWSKI, as Conservator for MEAGAN 
TURNER, 

 Plaintiff, 

and 

RIVERVIEW MACOMB HOME & ATTENDANT 
CARE, LLC, 

 Intervening Plaintiff, 

v 

FARMERS INSURANCE EXCHANGE, GARY 
DUANE RUPP, as personal representative of the estate 
of JASON PUCKETT, 

 Defendants/Cross-Plaintiffs/Cross-Defendants 

and 

ENTERPRISE LEASING CORPORATION OF DETROIT, 
LLC, PATSY VILLNEFF, TAMERA HARPER, EAN 
HOLDINGS, LLC,  

 Defendants/Cross-Defendants. 

 
 
 
 
 
 Case No. 16-002031-NF  
 
 HON. ANNETTE J. BERRY 

Paul J. Whiting, III (P61570) 
Whiting Law 
Attorneys for Plaintiff 
26300 Northwestern Hwy., Ste. 301 
Southfield, MI  48076 
(248) 355-5900 
 
Stephen M. Wittbrodt (P76160) 
The Michigan Law Firm, PLLC 
Attorney for Intervening Plaintiff 
717 S. Eton Street 
Birmingham, MI  48009 
(248) 464-3476 
 
MARY CATHERINE RENTZ (P33011) 
Plunkett Cooney 
Attorney For Enterprise/EAN 
150W. Jefferson, Suite 800 
Detroit, MI  48226 
Phone: (313) 983-4856 
Fax: (248) 901-4040 
 

Robert D. Steffes (P63198) 
Victoria J. H. Orlewicz (P74394) 
HEWSON & VAN HELLEMONT, PC 
Attorney for Farmers 
25900 Greenfield Road, Suite 650 
Oak Park, MI  48237 
(248) 968-5200 
 
Melissa A. Cox (P71976) 
James Pelland (P51237) 
Daniel J. Williams (P72085) 
Fauson Bohn, LLP 
Attorneys for Gary Duane Rupp 
41700 W. Six Mile Road, Suite 101 
Northville, MI  48168 
(248) 380-9976 
 

FARMERS INSURANCE EXCHANGE’S RESPONSE TO EAN HOLDINGS, LLC’S 
MOTION FOR SUMMARY DISPOSITION   
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Defendant/Cross-Plaintiff/Cross-Defendant, Farmers Insurance Exchange, by and 

through its attorneys, Hewson & Van Hellemont, P.C., opposes Defendant/Cross-Defendant 

EAN Holdings, LLC’s motion for summary disposition and in response thereto states as follows:  

1. Admitted.  

2. Admitted upon information and belief.  

3. Farmers admits that Enterprise’s “Unit History” indicates that the vehicle was not 

“rented” in the State of Michigan; however, the rental history does not establish whether or not 

the vehicle was “operated” within the State of Michigan for an aggregate of more than 30 days in 

the year prior to Plaintiff’s alleged April 11, 2015 motor vehicle accident.  

4. Farmers denies that the proposition of law contained in paragraph four is precisely 

accurate. Instead, Farmers admits that a vehicle not registered in this State and not operated in 

this State for more than 30 days in a calendar year is not required to have in effect the security 

otherwise mandated by MCL 500.3101. 

5. Denied. MCL 500.3114(4) imposes an obligation to pay personal protection 

insurance benefits upon “the insurer of the owner of the motor vehicle…”.   Enterprise is both (1) 

the insurer of itself, and (2) the owner of the vehicle in question. Therefore, under the plain 

language of the statute, Enterprise is obligated to provide PIP benefits.  

6. Farmers admits that Enterprise has accurately characterized the holding in the 

unpublished decision cited; however, Farmers denies that the authority is binding or otherwise 

controls the question presented here. Notwithstanding Heichel, the plain language of the statute 

places Enterprise within the order of statutory priority provided for in MCL 500.3114.  

7. Denied.    
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Farmers further relies on its brief in opposition to Enterprise’s motion, along with the 

exhibits attached thereto, filed herewith.   

WHEREFORE, Defendant/Cross-Plaintiff/Cross-Defendant, Farmers Insurance 

Exchange, respectfully requests that this Honorable Court enter an Order: 

a. Denying Enterprise’s motion for summary disposition; 

b. Granting summary disposition in favor of Farmers and dismissing all 
claims against Farmers in their entirety;   

c. Declaring that Enterprise, as the insurer of the owner of the vehicle 
occupied by Plaintiff, is obligated to provide PIP coverage and renders 
Plaintiff ineligible for PIP benefits under the assigned claims plan; and 

d. Awarding Farmers all other relief to which it is entitled. 

Respectfully submitted, 

HEWSON & VAN HELLEMONT PC 
 

Dated: February 5, 2017  By: ________________________________ 
 Nicholas S. Ayoub (P61545) 
 Attorney for Defendant 
 BUSINESS ADDRESS 
 625 Kenmoor Ave. SE 
 Suite 304 
 Grand Rapids, MI 49546 
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OVERVIEW OF QUESTION PRESENTED 

The cross dispositive motions before the Court present a legal dispute over priority for 

first-party personal protection insurance (PIP) coverage. Farmers, the assigned claims carrier and 

insurer of last resort, claims that EAN Holdings, LLC (“Enterprise”)1 is in a higher order of 

priority and is responsible to provide PIP benefits to the claimant and to reimburse Farmers for 

benefits and loss adjustment expenses it has paid to or on behalf of the claimant.  

The underlying no-fault claimant, Megan Turner, was injured while riding in a rental car 

owned by EAN Holdings, LLC, an entity which, at the time of the accident, was a certified self-

insurer under the Michigan no-fault statute. After concluding that PIP coverage was not available 

under any of the higher priority classes, Turner sought PIP coverage through EAN Holdings, 

LLC, which is, for purposes of the act, “the insurer of the owner [and] registrant of the vehicle 

[Turner] occupied.” MCL 500.3114(4)(a). EAN Holdings, LLC denied that it had a statutory 

obligation to provide benefits despite the applicable statutory mandate stating that the vehicle 

that Turner occupied was not required to be insured under Michigan law because it had not been 

operated in Michigan for more than 30 days in the prior year.  

Farmers maintains that Enterprise is under a clear statutory obligation to provide PIP 

coverage for Megan Turner and that the clear and unambiguous statutory obligation to provide 

PIP coverage under MCL 500.3114(4)(a) is in force regardless of whether the particular vehicle 

was required to have Michigan PIP coverages. Enterprise’s proposed exception to the otherwise 

clear and unambiguous statutory mandate is not supported by the plain language of the 

legislative enactment and must therefore be rejected.            

1 The actual legal entity that registered and owned the vehicle and is certified as a self-
insured is EAN Holdings, LLC. However, that company does business as Enterprise Rent-a-Car. 
For convenience, at times herein Farmers will refer to EAN Holdings, LLC as simply 
“Enterprise.”    
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STATEMENT OF FACTS AND PROCEDURAL HISTORY 

The legally significant facts are not in dispute and the issue presented for the Court to 

decide is purely one of law and, more specifically, of statutory construction. 

Plaintiff Meagan Turner was severely injured on April 11, 2015 while riding as a 

passenger in a rental vehicle titled to EAN Holdings, LLC, which does business as Enterprise 

Rent-a-Car. (Exhibit 1 & 2). The vehicle was registered in Maryland. (Exhibit 2). According to 

Enterprise’s rental history, the vehicle had only been operated in the State of Michigan since 

March 18, 2015, 23 days before the accident. (See Affidavit of Kristen Zub, filed with 

Enterprise’s motion).2  

Plaintiff Turner was not insured under a no-fault policy of her own and did not reside 

with a relative that was insured under a policy. She sought coverage through EAN Holdings, 

which denied the claim suggesting that the vehicle was “not subject to the Michigan No-Fault 

laws.” (Exhibit 3). Based on that denial and the absence of applicable insurance, Plaintiff sought 

coverage through the assigned claims plan. That claim was assigned to Farmers, which has 

assumed the obligation to provide no-fault coverage, subject to its rights to reimbursement under 

MCL 500.3172.  

2 As discussed, Enterprise argues that the controlling issue is whether the vehicle had 
been operated in Michigan for an aggregate of more than 30 days, while Farmers takes the 
position Enterprise’s coverage is applicable regardless of the length of time that vehicle was 
operated in Michigan and that therefore the fact is not legally significant. Nonetheless, because 
of the nature of vehicle renting, the rental history does not necessarily establish that the vehicle 
had not been operated in the state for more than 30 days prior to the time of the accident. Once a 
vehicle is rented, the driver is free to travel across state boundaries and there is no way to know 
whether or not the renters drove the vehicles in Michigan. Enterprise’s employee doesn’t have 
personal knowledge of whether any of the previous renters of the vehicle operated the vehicle in 
Michigan in the year prior to the accident. However, for purposes of this motion, Farmers will 
stipulate to the fact that the vehicle had only been operated in Michigan 23 days prior to the date 
of the accident.     
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Turner initiated this civil action against both Farmers and Enterprise, among others, 

seeking the payment of PIP benefits.3 Farmers brought a cross-claim against Enterprise seeking 

reimbursement for benefits it has paid to Turner, as well as the expenses it has incurred in 

servicing the claim. (Farmers’ Cross-Complaint, ¶ 13). Farmers also sought a judgment declaring 

that Enterprise is the insurer in the highest order of statutory priority applicable to this claim and 

is otherwise required to provide PIP coverage to Megan Turner, as required under the Michigan 

no-fault act.    

Enterprise now seeks summary disposition and a legal determination that it is not 

obligated to provide PIP coverage for this loss because this particular vehicle was not registered 

in this State or operated here for more than 30 days in aggregate within the year. In response, 

Farmers states that it is entitled to summary disposition and judgment as a matter of law 

declaring that Enterprise is statutorily obligated to provide PIP coverage inasmuch as Enterprise 

was the “insurer of the owner of the vehicle [Turner] occupied” at the time of the accident. MCL 

500.3114(4)(a).  

I. STANDARD OF REVIEW  

Farmers concurs with and adopts the standards of review contained in Enterprise’s brief.  

II. LAW AND ARGUMENT 

A. Overview of the No-Fault Statutory Scheme 

The Michigan automobile no-fault insurance act went into effect on March 31, 1973 with 

the goal of providing those injured in motor vehicle accidents with “assured, adequate, and 

3 Farmers, as the assigned claims carrier, has paid PIP benefits and otherwise satisfied 
Plaintiff’s claims for the payment of benefits, subject to its right of reimbursement against the 
higher priority insurer. The principle claim for PIP benefits by Plaintiff will be dismissed.   

[Appellee's Appendix - Page 37b]

TURNER - Farmers' Response to EAN's Motion for Summary Disposition
R

EC
EIV

ED
 by M

SC
 4/15/2020 8:58:20 A

M



prompt reparation for certain economic losses.” Shavers v Attorney General, 402 Mich 554, 579; 

267 NW2d 72 (1978). As part of the scheme, the act makes no-fault insurance coverage 

compulsory, "whereby every Michigan motorist is required to purchase no-fault insurance or be 

unable to operate a motor vehicle legally in this state." Id. The statute requires that the owner or 

registrant maintain security for the payment of benefits under personal protection insurance 

(PIP), property protection insurance (PPI), and residual liability insurance.  

While satisfaction of the security mandate is generally achieved through purchasing a 

formal insurance policy, the statute expressly allows a person or entity to be “self-insured” if 

certain conditions are met:  

(4) Security required by subsection (1) may be provided by any other 
method approved by the secretary of state as affording security equivalent to that 
afforded by a policy of insurance, if proof of the security is filed and continuously 
maintained with the secretary of state throughout the period the motor vehicle is 
driven or moved on a highway. The person filing the security has all the 
obligations and rights of an insurer under this chapter. When the context permits, 
"insurer" as used in this chapter, includes a person that files the security as 
provided in this section. [MCL 500.3101(4).] 

   
Enterprise (i.e. EAN Holdings, LLC) has availed itself of this option and is certified by the 

Department of Insurance and Financial Services as a Self-Insured Entity. (Exhibit 4).  Enterprise, 

therefore, is the functional equivalent of the insurer of Enterprise (the owner and registrant of the 

vehicle) for purposes of applying the statute.     

Importantly, no-fault insurance is akin to personal health and accident coverage in that it 

is not dependent upon the ownership of a specific motor vehicle. Madar v League Gen, 152 Mich 

App 734; 394 NW2d 90 (1986). The mandate of the no-fault act is that people, not vehicles, be 

insured against loss.  See DAIIE v Home Ins Co, 428 Mich 43, 49; 405 NW2d 85 (1987); Lee v 

DAIIE, 412 Mich 505, 516; 315 NW2d 413 (1982); see also Universal Underwriters Group v 

Allstate Ins Co, 246 Mich App 713, 725–730; 635 NW2d 52 (2001). 
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Sections 3105 and 3107 govern when a person is entitled to PIP benefits as well as the 

nature of the benefits recoverable; while §§ 3114 and 3115 govern the question of which insurer 

is responsible for providing the benefits. Generally, a person suffering accidental bodily injury 

out of the use, operation or maintenance of a motor vehicle is entitled to benefits for reasonable 

charges incurred for reasonably necessary products, services, and accommodations for the 

person’s care recovery or rehabilitation. A person eligible to claim benefits must generally first 

claim those benefits from his or her own insurer, the insurer of the owner of the registrant of the 

vehicle or the insurer of the operator of the vehicle, in that order. MCL 500.3114. The rules 

governing entitlement to benefits are generally referred to as the “eligibility” rules, while the 

rules governing which insurer is obligated to pay those benefits are generally referred to as the 

“priority” rules. The priority obligation applicable to Enterprise is found in MCL 500.3114(4): 

Except as provided in subsection (1) to (3), a person suffering accidental 
bodily injury arising from a motor vehicle accident while an occupant of a motor 
vehicle shall claim personal protection insurance benefits form insurers in the 
following order of priority: (a) The insurer of the owner or registrant of the 
vehicle occupied.   

 
The parties do not dispute the fact that Turner suffered “accidental bodily injury out of 

the use, operation or maintenance of a motor vehicle” and that she is otherwise entitled to claim 

PIP benefits. Rather, the controversy centers on the application of the priority rule.4 Specifically, 

the question is whether Enterprise is an “insurer of the owner…of the vehicle [plaintiff] 

occupied.” MCL 500.3114(4)(a). Because Enterprise is the insurer of Enterprise (itself), the 

owner of the vehicle, it is required to provide PIP benefits to or for the benefit of Turner. 

4 As the assigned claims carrier, Farmers is the PIP carrier of last resort that will only 
have an obligation to provide coverage if no other PIP coverage is applicable. MCL 500.3172. 
Accordingly, any liability that Farmers has to Turner is contingent on whether Enterprise is 
obligated to provide coverage to Turner.  
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Therefore, Farmers is entitled to judgment as a matter of law declaring that Enterprise is higher 

in priority and the insurer applicable and liable for providing PIP coverage.   

B. Enterprise is the “Insurer of the Owner of the Vehicle Involved in the 
Accident as a Matter of Law 

The statutory phrase to be applied in this case is rather simple and straight-forward. The 

section at issue requires the person suffering injury “while an occupant of a motor vehicle” to 

claim PIP benefits from the “insurer of the owner or registrant of the vehicle occupied…”. MCL 

500.3114(4). There is no dispute concerning the fact that Enterprise (i.e. EAN Holdings) was the 

owner of the vehicle in which Turner was riding when she was injured.5  

Enterprise attempts to escape its otherwise clear obligation by suggesting that the 

particular vehicle in question was not required to have no-fault insurance coverage in effect at 

the time of the accident, even if the coverage relationship existed. However, Michigan law has 

consistently held that coverage is tied to the owner or registrant, not to any particular vehicle. 

The insurer/insured relationship exists regardless of whether specific vehicles are listed or 

covered in the policy. See Madar v League Gen, supra; Universal Underwriters, supra 

(recognizing that a person remains the named insured under a policy of PIP insurance even if the 

vehicle listed in the policy is sold or destroyed).  

There can be no real dispute that Enterprise is the vehicle-owner’s insurer. And, 

Enterprise is no less its own “insurer” even if the vehicle in this accident was not expressly 

required to be insured under Michigan law. Multiple panels of our Court of Appeals have 

unanimously concluded that the owner of a vehicle is an insured under a no-fault policy even if 

the particular car associated with the accident was not listed or covered under the policy. 

5 The vehicle was also registered to Enterprise, equally making Enterprise the insurer of 
the registrant of the vehicle.       
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In Farmers Insurance Exchange v Farm Bureau Ins Co, 272 Mich App 106; 724 NW2d 

485 (2006), the Court of Appeals held that the phrase, “the insurer of the owner or registrant of 

the motor vehicle involved in the accident” applied to the van owner’s insurer, even though the 

van owner’s policy only covered a different vehicle that was not involved in the accident. The 

Court reasoned:  

MCL 500.3114(5)(a) states that the insurer is liable if it is “[t]he insurer of 
the owner or registrant of the motor vehicle involved in the accident.” In order to 
scrutinize the plain language of the statutory sentence, we consult the dictionary 
definition of the word “of.” The word “of” is “used to indicate inclusion in a ... 
class” and “used to indicate possession or association ....” Random House 
Webster's College Dictionary (1997).  The sequential prepositional phrases “of 
the owner or registrant” and “of the motor vehicle involved in the accident” 
define the relevant insurer. The first prepositional phrase, “of the owner or 
registrant,” establishes a relationship between the “insurer” and an individual 
“owner or registrant” on the basis of the contractual nature of the parties' 
relationship. The second phrase establishes a relationship between an individual 
“owner or registrant” and “the motor vehicle involved in the accident” on the 
basis of “the owner or registrant['s]” possession of “the motor vehicle involved in 
the accident.” The prepositional phrases demarcate contracting parties, with the 
first party defined by the contractual relationship and the second party defined by 
the possessive relationship. Pursuant to the plain language of the statute, all that is 
required for an insurer to be first in priority to pay no-fault benefits is to insure 
“the owner or registrant of the motor vehicle involved in the accident.” In other 
words, the plain language of MCL 500.3114(5)(a) states that the insurer need not 
insure the vehicle in the accident, but must insure the owner or registrant. Here, 
because defendant insured Petiprin, who owned the van involved in the accident, 
defendant is first in priority to provide benefits under MCL 500.3114(5)(a). Had 
the Legislature intended MCL 500.3114(5)(a) only to require an insurer to 
provide no-fault benefits if the insurer actually insured the motor vehicle involved 
in the accident, it could have chosen the following language for MCL 500.3114(5) 
(a): “The insurer of the motor vehicle involved in the accident,” deleting the first 
prepositional phrase, “of the owner or registrant.” Clearly, the Legislature did not 
choose that language, and for us to adopt defendant's position would be to render 
the phrase “of the owner or registrant” in the statute nugatory. Griffith, supra at 
533–534, 697 NW2d 895. [Id. at 113-114]   

 
A separate panel of the Court came to the same conclusion in a previous case that 

construed the same phrase contained in the MCL 500.3115: 
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This statutory language clearly states that the insurer of the owner or 
registrant of the motor vehicle involved in the accident is liable for payment of 
personal protection insurance benefits. Contrary to Pioneer's argument, the statute 
does not state that the injured person must seek these benefits from the insurer of 
the motor vehicle. Stated another way, the statute does not mandate that the 
vehicle involved in the accident must have been insured by the insurer of the 
owner before an injured person can seek benefits. Pioneer points to no authority 
that supports its interpretation, and we find Pioneer's interpretation contrary to the 
plain language of the statute. The Legislature is presumed to have intended the 
meaning conveyed by the specific words used in the statute. [Pioneer State Mut 
Ins Co v Titan Ins Co, 252 Mich App 330, 336; 652 NW2d 469, 472 (2002).]  

 
Finally, on September 15, 2015, the Court of Appeals issued a published opinion in  Titan 

Ins Co v Am Country Ins Co, 312 Mich App 291; 876 NW2d 853 (2015). The motor vehicle at 

issue in that case was used in the business of transporting passengers and was uninsured. The 

vehicle’s owner, however, was insured through the defendant in connection with other vehicles it 

owned. The panel considered two alternative priority rules to determine whether the owner’s 

insurer was obligated to extend PIP coverage even though it did not insure the actual vehicle 

involved in the accident.  

The panel concluded that the defendant did not fall within the § 3114(2) priority order 

because that rule addresses “the insurer of the motor vehicle” occupied. In contrast, though, the 

panel held that the defendant’s coverage was applicable under § 3114(4) because the defendant 

was the “insurer of the owner or registrant of the vehicle occupied.” Accordingly, even though 

the involved vehicle was not insured, the owner of the vehicle was insured by the defendant, 

triggering priority under § 3114(4).  

The Titan Ins panel recognized that it was bound under Farmers Ins Ex and Pioneer, and 

that the defendant insurer was liable to pay benefits even though it did not insure the vehicle 

involved in the accident. The opinion also highlights the fact that not only could the Legislature 

have worded the priority rule in a different way, as could be observed from the language used in 
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subsection (2), in actuality, it did word one priority rule in that way, demonstrating the fact that it 

knew how to express its intent.6 Shinholster v Annapolis Hosp, 471 Mich 540, 566; 685 NW2d 

275 (2004) (suggesting that the use of specific terms in other provisions demonstrates that the 

Legislature knew how to express a specific intent and that the failure to employ similar language 

in other sections evidences the Legislature’s contrary intent).  

Titan is a published opinion of a prior panel of the Court of Appeals and is therefore 

binding on this Court under MCR 7.215(J). Titan controls the question here concerning the 

proper construction of MCL 500.3114(4). Regardless of whether the occupied vehicle was 

required to be insured, the fact that its owner was the named insured (self-insured) means that the 

insurer is obligated to pay PIP benefits under MCL 500.3114(4).    

Enterprise relies on Parks v DAIIE, 426 Mich 191; 393 NW2d 833 (1986) and suggests 

that it stands for the proposition that coverage will not apply if the vehicle in question was not 

required to be registered in this state. However, in that case the Court was construing subsection 

(3) of MCL 500.3114, not subsection (4), which is the section at issue here.  Like the priority 

rule in MCL 500.3114(2), MCL 500.3114(3) does not reference the insurer of the owner of the 

vehicle, but rather references the insurer of the vehicle itself.7 This distinction in the language 

chosen by the Legislature cannot be ignored and is worth careful consideration. MCL 

6 See also MCL 500.3114(3), which imposes the obligation to pay PIP benefits upon the 
“insurer of the furnished vehicle.” This is the provision at issue in  Parks v DAIIE, 426 Mich 
191; 393 NW2d 833 (1986), the primary authority on which Enterprise relies, as discussed 
below.    

7 The entire provision readings: 

An employee, his or her spouse, or a relative of either domiciled in the 
same household, who suffers accidental bodily injury while an occupant of a 
motor vehicle owned or registered by the employer, shall receive personal 
protection insurance benefits to which the employee is entitled from the insurer of 
the furnished vehicle.  
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500.3114(2) imposes the obligation to provide PIP coverage on “the insurer of the motor 

vehicle” occupied, and similarly, MCL 500.3114(3) imposes the obligation on “the insurer of the 

furnished vehicle.” Both of these rules tie coverage to the insurer of the vehicle. And, as 

recognized in Titan, were either of those rules applicable here, the prerequisite would necessarily 

be that Enterprise insured the vehicle at issue. However, unlike MCL 500.3114(2)8 and MCL 

500.3114(3), MCL 500.3114(4) imposes the coverage obligation on the “insurer of the owner of 

the vehicle.” Stated another way, while MCL 500.3114(2) and MCL 500.3114(3) tie the 

“insurer” directly to “the vehicle,” MCL 500.3114(4), in stark contrast, ties the “insurer” to the 

“owner of the vehicle.” Because the applicable priority provision is MCL 500.3114(4), the only 

question is whether Enterprise insured the vehicle owner (i.e. Enterprise). And while important 

for an analysis under the other two subsections, it is irrelevant whether Enterprise directly 

insured the vehicle for purposes of the analysis required under MCL 500.3114(4). Therefore, 

Parks, which was construing a completely different priority provision, is simply not authoritative 

or instructive here. 

8 In a rather recent unpublished opinion, a panel of this Court reached the same 
conclusion concerning the construction of MCL 500.3114(3) as the Titan panel reached in 
construing MCL 500.3114(2): 

Much as Citizens would like us to read the statute otherwise, “the insurer” 
is not tied to the employer, but is, instead, tied to the furnished vehicle. The 
language in MCL 500.3114(3) entitling the injured to PIP benefits from “the 
insurer of the furnished vehicle” is markedly different from, for example, the 
language in MCL 500.3114(4) which provides that the injured shall receive PIP 
benefits “... from insurers in the following order of priority: (a) The insurer of the 
owner or registrant of the vehicle occupied....” Clearly, the legislature recognizes 
a distinction between an insurer of a furnished vehicle and the insurer of an owner 
or registrant. Had the legislature intended MCL 500.3114(3) to apply to the 
insurer of the owner or registrant of the furnished vehicle it would have so stated. 
It did not. It explicitly stated that an injured party was entitled to PIP benefits 
simply from the insurer of the furnished vehicle. The insurer of the furnished 
vehicle is Citizens. Hamdi v Citizens Ins Co of Am, No. 314255, 2014 WL 
5018825, at 4 (Mich Ct App October 7, 2014). (Attached as Exhibit 5).  
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The distinction is all-important because while vehicles can be excluded from coverage 

under circumstances, owners cannot be divorced from coverage. Consider any owner of multiple 

vehicles who is insured under a no-fault policy. That policy provides insurance coverage to the 

person, the “owner” or “registrant.” That policy may also exclude coverage on a particular 

vehicle. While the insurer may not be the “insurer of the excluded vehicle,” it is nonetheless the 

“insurer of the owner of that excluded vehicle.” While Parks recognizes an extra-judicial 

exclusion for fleet vehicles that are not required to be insured, this exclusion of coverage on 

vehicles has no effect or bearing when the priority rules imposes the obligation on the “insurer of 

the owner.” Accordingly, even if the vehicle involved in the accident here is properly 

characterized as excluded under the rule announced in Parks, it would have no effect when the 

priority rule is tied to the insurer of the owner of the vehicle. 

Moreover, the Parks panel appears to acknowledge that it was crafting an extra-textual 

rule and warned that this rule should not be extended to circumstances other than the employer-

furnished vehicle scenario. In addition, even the limited exception at issue in Parks is founded 

upon an outmoded exercise of judicial authority which has been continually rejected in more 

modern Michigan jurisprudence. See Spectrum Health Hosps v Farm Bureau Mut Ins Co of 

Michigan, 492 Mich 503; 821 NW2d 117 (2012).           

Here, the only analysis permitted is the application of the plain language of MCL 

500.3114(4). Because Enterprise is its own no-fault insurer and because Enterprise is also the 

“owner” of the occupied vehicle, Enterprise is statutorily obligated to provide PIP coverage for 

Turner’s loss.  
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C. Heichel v GEICO Indemnity Co Should be Rejected Because it is not 
Binding and was Erroneously Decided 

Enterprise also relies on the unpublished decision of the Court of Appeals in Heichel. 

Farmers concedes that this case is not factually distinguishable in a legally significant way.9 

Nonetheless, a review of the opinion and the controlling statutory provision reveals how the 

conclusion reached in Heichel is erroneous. Because the opinion is unpublished, this Court is not 

obligated to follow it. More importantly, because the opinion misconstrues the statutory 

provisions, this Court should not follow it.     

There, the claimant, Adam Heichel, was injured when his motorcycle struck a Ford 

Fusion that was rented from Enterprise Rent-A-Car. The Fusion was registered in North Carolina 

and there was no evidence to suggest that it had been in Michigan for more than 30 days. The 

title owner of the vehicle was EAN Holdings, LLC, the same Michigan self-insured entity that is 

the defendant here. Under MCL 500.3114(5), the plaintiff sought PIP coverage from EAN 

Holdings, LLC, in its capacity as the functional equivalent of the “insurer of the owner of the 

vehicle involved in the accident.” The panel, however, found that EAN Holdings, LLC was not 

liable for PIP, despite the fact that it was the insurer of the owner of the vehicle. Rather, the 

panel tied the obligation to provide coverage to the requirement that the particular motor vehicle 

be insured. It concluded that because the Fusion was not registered in Michigan and was not 

operated in Michigan for more than 30 days, there was no requirement that vehicle have PIP 

coverage in effect. Therefore, the panel held that EAN Holdings’ PIP coverage was not 

applicable. 

9 Heichel does involve a different priority rule then the one implicated here. However, 
Farmers recognizes that the controlling language of both rules reference the “insurer of the 
owner of the vehicle” involved in the accident and that there is otherwise no reason to construe 
those provisions differently.      
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However, for the reasons discussed by the Court of Appeals in Titan, the obligation to 

provide PIP coverage contained in that priority section of the statute is not tied to the involved 

motor vehicle. MCL 500.3114(5) required the claimant to claim benefits from the insurer of the 

owner of the vehicle involved, which was EAN Holdings, LLC, even if the particular vehicle 

was not insured or otherwise not required to be insured.  

While some may argue that tying coverage to a particular vehicle rather than the owner of 

the vehicle is a better policy, the policy choice is one for the Legislature to make, not the Courts 

under the guise of statutory construction. The Court’s obligation here is to apply the plain 

language as written without reviewing the prudence of the particular policy choice manifest in 

that language. See Spectrum Health Hosps, supra. 

Instead, the task for this Court is simple. MCL 500.3114(4) requires it to identify the 

insurer of the owner of the vehicle in which Turner was riding at the time of the accident. 

Because the owner was EAN Holdings, LLC, and because EAN Holdings, LLC insures itself, 

EAN Holdings, LLC is obligated to provide PIP benefits to Turner. Therefore, Farmers is 

entitled to a judicial declaration that EAN Holdings, LLC is obligated to extend PIP benefits to 

Turner and to reimburse Farmers for benefits and expenses it has paid to Turner.10      

 

 

 

10 MCL 500.3172(3)(f) and MCL 500.3175 expressly provide a right to reimbursement 
and indemnification from the insurer in higher priority and otherwise obligated to extend PIP 
coverage.  
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III. CONCLUSION 

For these reasons, Defendant/Cross-Plaintiff/Cross-Defendant, Farmers Insurance 

Exchange, respectfully requests that this Honorable Court enter an Order: 

a. Denying Enterprise’s motion for summary disposition; 

b. Granting summary disposition in favor of Farmers and dismissing all 
claims against Farmers in their entirety;   

c. Declaring that Enterprise, as the insurer of the owner of the vehicle 
occupied by Plaintiff, is obligated to provide PIP coverage and renders 
Plaintiff ineligible for PIP benefits under the assigned claims plan; and 

d. Awarding Farmers all other relief to which it is entitled. 

Respectfully submitted, 

HEWSON & VAN HELLEMONT PC 
 

Dated: February 5, 2017  By: ________________________________ 
 Nicholas S. Ayoub (P61545) 
 Attorney for Defendant 
 BUSINESS ADDRESS 
 625 Kenmoor Ave. SE 
 Suite 304 
 Grand Rapids, MI 49546 

 

 

PROOF OF SERVICE 
The undersigned certifies that the foregoing 
instrument was served upon all parties to the above 
cause to each of the attorneys of record at their 
respective e-mail addresses disclosed on the 
Notice of Electronic Filing on February 5, 2017. 
 
   

Nicholas S. Ayoub 
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Use this list for entities that qualify for a Certificate of Self-Insurance Authority (COSI) to operate as a Michigan 
automobile self-insured entity pursuant to Public Act No. 204 of 2012. Note the list was updated January 1 and 
entities may become qualified as self-insurers subsequent to the date below. 
 

As of January 1, 2016 
 
Archdiocese of Detroit 
ADS Waste Holdings, Inc. and its wholly owned subsidiary Advanced Disposal Services Solid Waste Midwest, LLC 
AT & T Inc. and its wholly owned subsidiary Michigan Bell Telephone 
AT & T Inc. and its wholly owned subsidiary AT & T Services, Inc. 
Avis Budget Group, Inc., P.V. Holding Corp. 
Central Michigan University 
City of Ann Arbor 
City of Battle Creek 
City of Dearborn 
City of Detroit 
City of Flint 
City of Warren 
Consumers Energy Company 
County of Saginaw 
Diocese of Gaylord 
Diocese of Grand Rapids 
Diocese of Kalamazoo 
Diocese of Lansing 
Diocese of Marquette 
Diocese of Saginaw 
DTE Electric Company (FKA Detroit Edison Company) 
DTE Gas Company (FKA Michigan Consolidated Gas Company) 
EAN Holdings, LLC 
Eastern Michigan University 
Ferris State University 
Flint Mass Transportation Authority  
Ford Motor Company 
Genesee County 
Grand Valley University 
Lake Superior State University 
Macomb County 
MASB SEG Property Casualty Pool, Inc. 
Metro Assoc for Improved School Leg Joint Risk, et al 
Michigan Community College Risk Management Authority 
Michigan County Road Commission Self-Insurance Pool 
Michigan Gas Utilities Corporation 
Michigan Municipal Liability and Property Pool 
Michigan Municipal Risk Mgmt. Authority 
Michigan State University 
Michigan Technological University 
Michigan Transit Pool 
Middle Cities Risk Management Trust 
Northern Michigan University 
Oakland University 
Regents of The University of Michigan 
Road Commission for Oakland County 
Saginaw Valley State University 
State of Michigan 
Suburban Mobility Authority for Regional Transportation 
Wayne State University 
Western Michigan University 
Wisconsin Electric Power Company 
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S T A T E  O F  M I C H I G A N  
 

C O U R T  O F  A P P E A L S  
 
 
 
ABDULLAH HAMDI, 
 
 Plaintiff/Counter-Defendant, 
 

 
UNPUBLISHED 
October 7, 2014 

v No. 314255 
Wayne Circuit Court 

CITIZENS INSURANCE COMPANY OF 
AMERICA, 
 

LC No. 12-002583-NF 

 Defendant/Cross-
Defendant/Appellant, 

and 
 
AL NISH MOHAMMED d/b/a 2 M’S 
CHALMERS AUTO REPAIR, INC., 
 
 
 Defendant,  
and 
 
NATIONAL CASUALTY COMPANY, 
 
 Defendant/Counter-Plaintiff/Cross-

Plaintiff/Appellee, 
and 
 
AQEEL ALZIRGANY and AYAT TRUCKING, 
INC., 
 
 
 Defendants. 
 
 

 

 
CITIZENS INSURANCE COMPANY OF 
AMERICA, 
 
 Plaintiff-Appellant, 
 

 
 

v No. 316334 
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Oakland Circuit Court 
NATIONAL CASUALTY COMPANY, 
PEOPLES INSURANCE AGENCY, LTD., and 
JM WILSON CORPORATION, 
 

LC No. 2012-129205-CK 

 Defendants-Appellees, 
and 
 
AYAT TRUCKING, INC., and AQEEL 
ALZIRGANY, 
 
 Defendants. 
 
 

 

 
CITIZENS INSURANCE COMPANY OF 
AMERICA, 
 
 Plaintiff-Appellant, 
 

 
 

v No. 317008 
Oakland Circuit Court 

NATIONAL CASUALTY COMPANY, 
PEOPLES INSURANCE AGENCY LTD., and JM 
WILSON CORPORATION, 
 

LC No. 2012-129205-CK 

 Defendants-Appellees, 
and 
 
AYAT TRUCKING, INC. and AQEEL 
ALZIRGANY, 
 
 Defendants. 
 
 

 

 
Before:  GLEICHER, P.J., and SERVITTO and KRAUSE, JJ. 
 
PER CURIAM. 

 In docket no. 314255, defendant/cross-defendant, Citizens Insurance Company of 
America (“Citizens”) appeals as of right a trial court order granting summary disposition in favor 
of National Casualty Company (“National”) and finding that Citizens was the highest priority 
insurer for purposes of a motor vehicle accident involving plaintiff Abdullah Hamdi (“Hamdi”) 
and was thus responsible for payment of Hamdi’s no-fault insurance benefits.  In docket no.’s 
316334 and 317008, Citizens appeals as of right the trial court’s grant of summary disposition in 
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favor of National, Peoples Insurance Agency Ltd. (“Peoples”) and JM Wilson Corporation 
(“JMW”), and its finding that Citizens’ second complaint was frivolous. We affirm. 

 Hamdi was injured in a one-vehicle accident on April 16, 2011, in Arizona while driving 
a semi truck or “tractor” and attached trailer, in the course of his employment.  At the time of the 
accident, Hamdi was employed with Ayat Trucking, Inc. as an interstate commercial truck driver 
and the tractor and trailer he was driving were owned by Al Nish Mohammed d/b/a 2 M’s 
Chalmers Auto Repair, Inc. (“2 M’s”), but were leased to Aqeel Alzirgany d/b/a Ayat Trucking 
(“Ayat”) for a 12 month period.  Citizens was the insurer of the tractor under a policy obtained 
by 2 M’s and National was the insurer of the trailer under a policy obtained by Ayat.   

  Hamdi initiated a lawsuit against Citizens, National, Ayat Trucking, Aqeel Alzirgany, 
and 2 M’s seeking payment of no-fault insurance benefits after both Citizens and National denied 
benefits.  A priority dispute ensued between Citizens and National and resulted in National filing 
a cross-claim against Citizens seeking, primarily, a declaration as to the priority of these two 
insurers.  The trial court granted National’s request for relief on summary disposition, finding 
that Citizens was the insurer legally responsible for payment of Hamdi’s no-fault benefits as the 
first in priority insurer.  The trial court directed Citizens to pay Hamdi’s PIP benefits and it did 
so, after which Hamdi dismissed its claims against Citizens, resolving that case (docket. no. 
314255).  

 Citizens thereafter filed an action against National, Ayat, Aqeel Alzirgany, Peoples and 
JMW in Oakland Circuit Court arising out of the same incident.  Citizens alleged in its complaint 
that National was the highest insurer in priority and sought a declaration of the same and 
reimbursement for the no-fault benefits that Citizens had paid to Hamdi thus far, as well as 
recovery from Ayat and Aqeel Alzirgany, alleging that they were required to insure both the 
tractor and trailer.  Citizens also claimed that Peoples and JMW were negligent in failing to 
procure the insurance coverage on the tractor as required under the lease agreement presented to 
them, causing Citizens to wrongly pay no-fault benefits.  The trial court granted summary 
disposition in favor of National based upon res judicata and collateral estoppel and awarded it 
sanctions against Citizens for filing a frivolous action.  The trial court further granted summary 
disposition in favor of Peoples and JMW and denied Citizens’ request to amend its complaint on 
grounds of futility.  

Docket No. 314255 

 Citizens first contends that the trial court erred in finding that it, and not National, was 
the first in order of priority for purposes of providing Hamdi’s no-fault benefits based upon 
relevant statutory language and that summary disposition should thus have been granted in favor 
of Citizens.  We disagree. 

 A motion for summary disposition under MCR 2.116(C)(10) tests the factual sufficiency 
of the complaint.  Maiden v Rozwood, 461 Mich 109, 119; 597 NW2d 817 (1999).  When 
deciding a motion for summary disposition, a court must consider the pleadings, affidavits, 
depositions, admissions and other documentary evidence submitted in the light most favorable to 
the nonmoving party.  Ritchie-Gamester v City of Berkley, 461 Mich 73, 76; 597 NW2d 517 
(1999).  If the proffered evidence fails to establish a genuine issue regarding any material fact, 
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the moving party is entitled to judgment as a matter of law.  Quinto v Cross & Peters Co, 451 
Mich 358, 362-363; 547 NW2d 314 (1996). 

 Issues of statutory interpretation are reviewed de novo.  City of Riverview v Sibley 
Limestone, 270 Mich App 627, 630; 716 NW2d 615 (2006).  The applicability of a statute is also 
a question of law that is reviewed de novo.  Id. 

 The primary goal of statutory interpretation is to give effect to the intent of the 
Legislature.  Brown v Detroit Mayor, 478 Mich 589, 593; 734 NW2d 514 (2007).  To ascertain 
such intent, we first focus on the language of the statute itself.  Petersen v Magna Corp, 484 
Mich 300, 307; 773 NW2d 564 (2009).  

 If statutory language is unambiguous, the Legislature is presumed to have 
intended the meaning expressed in the statute.  The words of a statute provide the 
most reliable evidence of the Legislature's intent, and as far as possible, effect 
should be given to every phrase, clause, and word in a statute.  If the statutory 
language is certain and unambiguous, judicial construction is neither required nor 
permitted, and courts must apply the statute as written.  Id. 
 

Judicial construction is only appropriate when an ambiguity exists in the language of the statute; 
that is when it irreconcilably conflicts with another provision or is equally susceptible to more 
than a single meaning.  Lansing Mayor v Pub Serv Comm‘n, 470 Mich 154, 166; 680 NW2d 840 
(2004). 

 There is no dispute that Ayat leased both the tractor and trailer under a twelve month 
lease or that it provided both to Hamdi in the course of his employment.  MCL 500.3101 
provides, in relevant part: 

(1) The owner or registrant of a motor vehicle required to be registered in this 
state shall maintain security for payment of benefits under personal protection 
insurance, property protection insurance, and residual liability insurance.  Security 
shall only be required to be in effect during the period the motor vehicle is driven 
or moved upon a highway.  Notwithstanding any other provision in this act, an 
insurer that has issued an automobile insurance policy on a motor vehicle that is 
not driven or moved upon a highway may allow the insured owner or registrant of 
the motor vehicle to delete a portion of the coverages under the policy and 
maintain the comprehensive coverage portion of the policy in effect. 

(2) As used in this chapter: 

*** 

(e) “Motor vehicle” means a vehicle, including a trailer, operated or designed for 
operation upon a public highway by power other than muscular power which has 
more than 2 wheels.  Motor vehicle does not include a motorcycle or a moped, as 
defined in section 32b of the Michigan vehicle code, 1949 PA 300, MCL 257.32b. 
Motor vehicle does not include a farm tractor or other implement of husbandry 
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which is not subject to the registration requirements of the Michigan vehicle code 
pursuant to section 216 of the Michigan vehicle code, 1949 PA 300, MCL 
257.216.  Motor vehicle does not include an ORV. 

 
*** 

(h) “Owner” means any of the following: 

(i) A person renting a motor vehicle or having the use thereof, under a lease or 
otherwise, for a period that is greater than 30 days. 

(ii) A person who holds the legal title to a vehicle, other than a person engaged in 
the business of leasing motor vehicles who is the lessor of a motor vehicle 
pursuant to a lease providing for the use of the motor vehicle by the lessee for a 
period that is greater than 30 days. 

Under the above, Citizens is correct that Ayat was considered an owner of both the tractor and 
the trailer (the trailer qualifying as a motor vehicle) and was required to maintain security for 
payment of benefits under personal protection insurance, property protection insurance, and 
residual liability insurance for both the tractor and the trailer.  Ayat did obtain insurance on the 
1998 Great Dane trailer through its National policy via a change endorsement on April 15, 2011 
(the day before the accident).  However, the 2002 Kenworth tractor was not actively added to the 
National policy until April 18, 2011 (two days after the accident).  Thus, at the time of the 
accident, the only active policy of insurance on the tractor was a policy obtained by 2 M’s issued 
by Citizens.  While Ayat may have had an obligation to obtain insurance on the tractor, the fact 
that it did not does not make National liable.  A court will not hold an insurance company liable 
for a risk that it did not assume.  Citizens Ins Co v Pro–Seal Serv Group, Inc, 477 Mich 75, 82; 
730 NW2d 682 (2007).1 

 In any event, Citizens’ contention concerning priority ignores the plain reading of MCL 
500.3114(3), which both parties agree governs this matter.  That provision provides: 

An employee, his or her spouse, or a relative of either domiciled in the same 
household, who suffers accidental bodily injury while an occupant of a motor 
vehicle owned or registered by the employer, shall receive personal protection 
insurance benefits to which the employee is entitled from the insurer of the 
furnished vehicle. 

 
                                                 
1 Citizens contends that because Ayat obtained insurance through National on the trailer, it 
necessarily also obtained National insurance on the tractor due to policy language.  Citizens did 
not raise this argument before the trial court and the trial court did not rule on this argument.  
The argument not being preserved, we need not address it.  Burns v Detroit (On Remand), 253 
Mich App 608, 615; 660 NW2d 85 (2002), mod 468 Mich 881 (2003). 
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Taking the statute piece by piece, there is no dispute that Hamdi [an employee] suffered an 
accidental bodily injury.  There is also no dispute that he did so while an occupant of a motor 
vehicle, as he was driving the tractor, with the trailer attached, on a roadway.  “Occupying” a 
motor vehicle for purposes of MCL 500.3114 means to be in or upon the vehicle.  Farm Bureau 
Mut Ins Co v MIC General Ins Corp, 193 Mich App 317, 324; 483 NW2d 466 (1992). 

 The specific motor vehicle Hamdi was occupying was the tractor.  A tractor and a trailer 
are two separate and distinct motor vehicles under the No-Fault Act.  See, Kelly v Inter-City 
Truck Lines, Inc, 121 Mich App 208, 211; 328 NW2d 406 (1982)(“a semi-trailer, whether 
attached to a cab or freestanding, is a “motor vehicle” under the no-fault act”); Citizens Ins Co of 
America v Roadway Exp, Inc, 135 Mich App 465, 471; 354 NW2d 385 (1984)(“. . . a trailer 
remains a separate ‘motor vehicle’ when it is hooked up to a tractor.”).  This fact is also made 
clear by the specific language in the No-Fault Act as well as the requirement that a tractor and 
trailer be separately insured.  

 The tractor was owned by Hamdi’s employer, Ayat, by virtue of the 12 month lease 
under application of MCL 500.3101.  Pursuant to MCL 500.3114(3), then, Hamdi “shall receive 
personal protection insurance benefits to which the employee is entitled from the insurer of the 
furnished vehicle.”  The insurer “of the furnished vehicle” is Citizens, given that the furnished 
vehicle, i.e., the one Hamdi was occupying at the time of the accident and the one provided by 
his employer, was the tractor.  There is simply no other way to read the plain and unambiguous 
language of this statute.   

 Much as Citizens would like us to read the statute otherwise, “the insurer” is not tied to 
the employer, but is, instead, tied to the furnished vehicle.  The language in MCL 500.3114(3) 
entitling the injured to PIP benefits from “the insurer of the furnished vehicle” is markedly 
different from, for example, the language in MCL 500.3114(4) which provides that the injured 
shall receive PIP benefits “. . . from insurers in the following order of priority:  (a) The insurer of 
the owner or registrant of the vehicle occupied . . . .”  Clearly, the legislature recognizes a 
distinction between an insurer of a furnished vehicle and the insurer of an owner or registrant.  
Had the legislature intended MCL 500.3114(3) to apply to the insurer of the owner or registrant 
of the furnished vehicle it would have so stated.  It did not.  It explicitly stated that an injured 
party was entitled to PIP benefits simply from the insurer of the furnished vehicle.  The insurer 
of the furnished vehicle is Citizens. 

 Citizens directs us to Besic v Citizens Ins Co of the Midwest, 290 Mich App 19, 26; 800 
NW2d 93 (2010) in support of its position that National should be considered first in priority, but 
Besic actually runs contrary to Citizens’ stance.  In that case, Besic was driving a tractor and 
trailer that he owned personally but leased to MGR Express.  MGR obtained liability insurance 
on the tractor from Lincoln Insurance and Besic obtained a “bobtail” policy from Clearwater 
insurance.2  Citizens insured Besic’s household vehicles.  Besic was in an accident in Ohio and a 
priority dispute ensued amongst the three insurance companies concerning PIP benefits.  The 
 
                                                 
2 Bobtail insurance is as a policy that insures the tractor and driver when the tractor is operated 
without cargo or a trailer. 
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trial court found that Clearwater was the responsible insurer and this Court affirmed.  Lincoln’s 
policy was for liability only, and did not afford PIP coverage.  Clearwater’s policy, even though 
it was a bobtail policy, expressly provided PIP benefits.  This Court found that because Besic 
was self-employed, MCL 500.3114(3) applied.  This Court determined that Besic suffered 
accidental bodily injury while an occupant of a motor vehicle owned by his employer and thus he 
would receive PIP benefits from the insurer of the furnished vehicle under that statute.  “In light 
of the fact that only Clearwater extended PIP benefits to the truck involved in Besic's accident, it 
has first priority to pay Besic's first-party benefits.”  Id. at 32.   

 Similarly, in this case, the lessor of the vehicle (2 M’s in this case; in Besic it was Besic) 
obtained a policy on the tractor that provided PIP benefits and the lessee (Ayat in this case, MGR 
Express in Besic) did not.  Citizens contends that its policy, just as in Besic, was a bobtail policy.  
In Besic, that fact was irrelevant.  It is irrelevant here as well.  The relevant fact is that the 
injured party was occupying a motor vehicle owned or registered by his employer.  If so, the 
injured party is entitled to PIP benefits from the insurer of the furnished vehicle, whoever that 
insurer may be, and regardless of whether that insurer is the insurer of the employer.   

 Citizens also refers us to Celina Mut Ins Co v Lake States Ins Co, 452 Mich 84, 85; 549 
NW2d 834 (1996).  However, the issue presented in that case was “whether § 3114(3) of the no-
fault act applies when the injured person is operating an insured vehicle in the course of self-
employment.”  The trial court held that it does, and that the insurer of the vehicle involved in the 
accident is solely responsible for no-fault benefits and the Supreme Court agreed.  Thus, Celina 
sheds no light on the facts before us, except, perhaps much to Citizens’ dismay, to reconfirm that 
it is the insurer of the vehicle that is responsible for payment of the PIP benefits-not the insurer 
of the employer.  

 It is clear that National did not have a policy of insurance in place on the tractor and that 
Citizens did.  Consistent with the relevant statutory language, Citizens, being the undeniable 
insurer of the tractor, is the first in priority under MCL 500.3114(3).  The trial court did not err in 
finding that Citizens was the first in order of priority for payment of PIP benefits and its entry of 
summary disposition orders regarding the same are affirmed. 

 Citizens next argues that the trial court erred in denying its motion for leave to file a 
notice of non-party fault as to Peoples, Ayat’s insurance agency.  Citizens sought to assert that 
Peoples erroneously failed to include the tractor that Hamdi was driving at the time of the 
accident in the National policy purchased by Ayat.  Citizens thus claimed that Peoples was a 
proximate cause or the proximate cause of Hamdi’s lack of no-fault insurance coverage and 
sought to request that the jury assess fault as to Peoples.  The trial court properly denied the 
motion.  

 MCR 2.112(K), governing notices of nonparty fault provides:  

(1) Applicability.  This subrule applies to actions based on tort or another legal 
theory seeking damages for personal injury, property damage, or wrongful death 
to which MCL 600.2957 and MCL 600.6304, as amended by 1995 PA 249, apply. 
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(2) Notice Requirement.  Notwithstanding MCL 600.6304, the trier of fact shall 
not assess the fault of a nonparty unless notice has been given as provided in this 
subrule. 

(3) Notice. 

(a) A party against whom a claim is asserted may give notice of a claim that a 
nonparty is wholly or partially at fault.  A notice filed by one party identifying a 
particular nonparty serves as notice by all parties as to that nonparty.  

(b) The notice shall designate the nonparty and set forth the nonparty's name and 
last known address, or the best identification of the nonparty that is possible, 
together with a brief statement of the basis for believing the nonparty is at fault.  

(c) The notice must be filed within 91 days after the party files its first responsive 
pleading.  On motion, the court shall allow a later filing of the notice on a 
showing that the facts on which the notice is based were not and could not with 
reasonable diligence have been known to the moving party earlier, provided that 
the late filing of the notice does not result in unfair prejudice to the opposing 
party.  

 First and foremost, Hamdi did not allege that he lacked no-fault insurance coverage as 
claimed by Citizens.  In his complaint, he alleged that he did have no-fault coverage, either from 
Citizens or National, or both and that both refused to pay him benefits under the same.  The 
reasoning behind Citizens request to file its notice thus fails.   

 Second, under MCR 2,112(K)(1), notices of nonparty fault apply only to “actions based 
on tort or another legal theory seeking damages for personal injury, property damage, or 
wrongful death to which MCL 600.2957 and MCL 600.6304” apply.  Hamdi’s claim was for first 
party no-fault benefits.  “A claim for no-fault benefits is not a tort claim, nor is it comparable to 
one.”  Atkins v Suburban Mobility Authority for Regional Transp, 492 Mich 707, 718; 822 
NW2d 522 (2012). 

 Third, Citizens, citing Holton v A+ Ins Associates, Inc,  255 Mich App 318, 324; 661 
NW2d 248 (2003), is correct that MCL 600.2957, containing provisions concerning comparative 
negligence, applies to a tort action alleging an insurance agent’s failure to procure adequate 
insurance.  That case, however, instructs that the trial court correctly denied Citizens’ motion for 
leave to file its notice of nonparty fault. 

 In Holton, a homeowner underwent significant remodeling, including a new roof on his 
home.  The homeowner then contacted its insurance agent to increase the coverage on the home, 
given the increased value after the extensive renovations.  Id. at 319.  Shortly thereafter, a roof 
fire caused damage exceeding the amount of the homeowner’s insurance coverage.  The 
homeowner sued his insurance agent for, among other things, failure to procure adequate 
insurance.  Id. at 320.  Thus, the primary cause of action was negligence against the insurance 
agent.  Notably, a panel of this Court found that the trial court properly rejected the insurance 
agent’s notice of nonparty fault (and thus an allocation of fault) against the roofing construction 
company and plaintiff because plaintiff’s action sought recovery for the insurance agent’s 
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negligent failure to procure adequate insurance.  Id. at 321-322.  The insurance agent could not 
request that liability for the lack of adequate insurance coverage be apportioned to anyone else 
because defendants were the only parties potentially responsible for plaintiffs' lack of insurance 
coverage.  Thus, consideration of fault with regard to the roofing work or the fire was improper.  
The Holton court opined:  

 Stated simply, plaintiffs' claim is that their damages occurred because of 
inadequate insurance coverage, not because of the home fire.  Their action is 
premised on defendants' alleged liability for negligence resulting in the lack of 
proper insurance coverage.  Defendants have proffered no evidence showing that 
plaintiffs' or the contractor's alleged negligence in causing the fire is a factor in 
whether the resulting property damage would be covered under plaintiffs' 
homeowner's insurance, which defendants allegedly failed to provide.  That is, on 
the evidence before us, the cause of the fire is no more relevant in this case than it 
would be if it related to a purely accidental event, such as a lightning strike.  A 
defendant attempting to mitigate his liability through a comparative fault defense 
has the burden of alleging and proving that another person's conduct was a 
proximate cause of the plaintiff's damages.  Id. at 325-326. 

 Plaintiff Hamdi initiated this action solely for first party no-fault benefits under the 
Michigan No-Fault Act, MCL 500.3101 et seq.  Plaintiff thus claimed that he was damaged 
because those who insured the vehicle that he was in at the time of his accident refused to pay 
the PIP benefits they contractually agreed to pay.  Under no factual scenario could Peoples be 
responsible for the first party no-fault insurance benefits Hamdi was seeking.  It is not a no-fault 
insurer.   

 Hamdi did not allege negligence on the part of National, Citizens, or, for that matter, 
Peoples.  There can be no tort liability unless the defendant owed a duty to the plaintiff.  Jones v 
Enertel, Inc, 254 Mich App 432, 437; 656 NW2d 870 (2002).  Even if Peoples was negligent in 
failing to add the tractor to the National policy, it still did not result in Hamdi having no PIP 
benefits or in Citizens’ failure to pay the same.  It simply shifted the order of priority, which 
affected Citizens.  Thus, Peoples actions resulted in no damages to plaintiff.  Denial of Citizens 
request to file a notice of nonparty fault as to Peoples was appropriate.  

 Citizens next asserts that the trial court erred in denying its motion for relief from the 
stipulated order of dismissal it entered into with Hamdi, which closed the case.  We disagree. 

 This court reviews a trial court's decision to grant relief from a judgment or order for an 
abuse of discretion.  Detroit Free Press, Inc v Dep't of State Police, 233 Mich App 554, 556; 593 
NW2d 200 (1999).  An abuse of discretion occurs when the trial court chooses an outcome 
falling outside the range of reasoned and principled outcomes.  Edry v Adelman, 486 Mich 634, 
639; 786 NW2d 567 (2010). 

 Citizens moved for relief from the order pursuant to MCR 2.612(C)(1)(a) and (f), seeking 
to have the case reopened so that the trial court could resolve Citizens’ pending motion for 
reconsideration.  Those subrules provide as follows: 
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(C) Grounds for Relief From Judgment. 

(1) On motion and on just terms, the court may relieve a party or the legal 
representative of a party from a final judgment, order, or proceeding on the 
following grounds: 

(a) Mistake, inadvertence, surprise, or excusable neglect. 

*** 

(f) Any other reason justifying relief from the operation of the judgment. 

 
 “Mistake” for purposes of MCR 2.612(C)(1)(a) has been understood by this Court to mean 
“mutual mistake.”  See Marshall v Marshall, 135 Mich App 702; 355 NW2d 661 (1984).  The 
trial court has the authority to vacate the judgment if it finds that both parties shared a mistaken 
belief that led to their consent to a settlement.  Villadsen v Villadsen, 123 Mich App 472, 477; 
333 NW2d 311 (1983).  The mistake may also be that of the trial court.  Fisher v Belcher, 269 
Mich App 247, 262; 713 NW2d 6 (2005).  However, relief from judgment is generally granted 
only “when the circumstances are extraordinary and the failure to grant the relief would result in 
substantial injustice.”  Gillispie v Bd of Tenant Affairs of Detroit Housing Comm, 145 Mich App 
424, 428; 377 NW2d 864 (1985).  “Well-settled policy considerations favoring finality of 
judgments circumscribe relief under MCR 2.612(C)(1).”  Rose v Rose, 289 Mich App 45, 58; 
795 NW2d 611 (2010). 

 It is a longstanding rule that parties are bound by their stipulations.  See Thompson v 
Continental Motors Corp, 320 Mich 219, 224-225; 30 NW2d 844 (1948).  However, because a 
stipulation is a type of contract, a party seeking to avoid a stipulation may use contract defenses.  
Limbach v Oakland Co Bd of Co Rd Comm'rs, 226 Mich App 389, 394; 573 NW2d 336 (1997).  
Accordingly, a stipulation may be set aside where there is evidence of mistake, fraud, or 
unconscionable advantage.  Id.   

 In this matter, there is no indication that the stipulating parties, that is the parties to the 
contract, were acting under mistake, fraud, or that either was given an unconscionable advantage 
over the other.  Citizens has not alleged that Hamdi was mistaken in any way or contributed to 
Citizens’ mistake or that the trial court made a mistake.  Rather, Citizens simply entered the 
dismissal with the remaining party prior to the trial court’s denial of its motion for 
reconsideration.  The trial court, at the hearing on plaintiff’s motion for relief from judgment, 
indicated that it had prepared an order denying reconsideration but that Citizens had the 
dismissal entered prior to the court’s signing of the order denying reconsideration.  Notably, 
“MCR 2.612(C)(1)(a) was not designed to relieve counsel of ill-advised or careless decisions.” 
Limbach, 226 Mich App at 393.  This appears to have been a careless decision on Citizens’ part, 
to which MCR 2.612(C)(1)(a) would not provide relief.  

 Citizens also moved for relief under MCR 2.612(C)(1)(f), the catch-all provision for 
relief from judgment or order.  To grant relief under this subsection, three requirements must be 
fulfilled:  “(1) the reason for setting aside the judgment must not fall under subsections a through 
e, (2) the substantial rights of the opposing party must not be detrimentally affected if the 
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judgment is set aside, and (3) extraordinary circumstances must exist that mandate setting aside 
the judgment in order to achieve justice.  Heugel v Heugel, 237 Mich App 471, 478-479; 603 
NW2d 121 (1999). 

 In this case, (3) has not been met.  Nevertheless, it appears that Citizens’ primary concern 
with having the trial court enter an order denying reconsideration was to ensure that its appeal of 
the trial court’s summary disposition rulings was considered timely.  Indeed, National raised a 
jurisdictional challenge to Citizens’ appeal, based upon timeliness.  Under MCR 7.204(A)(1)(b), 
a claim of appeal is timely, and the Court therefore has jurisdiction, if the claim of appeal is filed 
“within 21 days after the entry of an order deciding a motion for new trial, a motion for rehearing 
or reconsideration, or a motion for other relief from the order or judgment appealed, if the 
motion was filed within the initial 21-day appeal period.”  For the instant case to be considered 
timely, therefore, the December 17, 2012, order must be considered an order disposing of a 
motion for reconsideration or other relief from the order appealed from that was filed within the 
initial 21-day appeal period.  The trial court granted summary disposition in favor of National 
and declared that Citizens was obligated to pay the no-fault benefits on August 17, 2012.  On 
September 6, 2012, Citizens filed a timely motion for reconsideration of that order.  While the 
October 2, 2012, dismissal order was the final order and the initial 21-day period commenced on 
that date, the fact that the motion for reconsideration was filed prior to that date, and thus prior to 
the expiration of the 21-day period is treated by this Court as timely filed so as to suspend the 
time for filing a claim of appeal until the motion was decided.  As a result, Citizens has achieved 
the justice it sought in its motion for relief from judgment or order.  

Docket No.’s 316334 and 317008 

 Citizens asserts that National was not entitled to summary disposition pursuant to MCR 
2.116(C)(7) because neither res judicata nor collateral estoppel apply.  We disagree. 

 A motion for summary disposition may be brought on the ground that an action is barred 
by res judicata or collateral estoppel.  MCR 2.116(C)(7).  Alcona Co v Wolverine Environmental 
Production, Inc, 233 Mich App 238, 246; 590 NW2d 586 (1998).  In reviewing a motion under 
MCR 2.116(C)(7), a court must accept “[t]he contents of the complaint . . . as true unless 
contradicted by documentation submitted by the movant.”  Maiden v Rozwood, 461 Mich at 119.  
The application of a preclusion doctrine is a question of law that is reviewed de novo.  Minicuci 
v Scientific Data Management, Inc, 243 Mich App 28, 34; 620 NW2d 657 (2000). 

 Res judicata prevents “multiple suits litigating the same cause of action.”  Adair v State, 
470 Mich 105, 121; 680 NW2d 386 (2004).  Specifically, the doctrine bars a second, subsequent 
action when “(1) the prior action was decided on the merits, (2) the decree in the prior decision 
was a final decision, (3) both actions involved the same parties or their privies, and (4) the matter 
in the second case was or could have been resolved in the first.”  Stoudemire v Stoudemire, 248 
Mich App 325, 334; 639 NW2d 274 (2001).  Res judicata is broadly applied, barring not only 
claims already litigated, “but also every claim arising from the same transaction that the parties, 
exercising reasonable diligence, could have raised but did not.”  Adair, 470 Mich at 121. 

 With respect to res judicata, Citizens does not dispute that both Citizens and National 
filed cross motions for summary disposition in the Wayne County case and that the same were 
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decided on the merits by the trial court, nor does it dispute that both actions involved the same 
parties or their privies.  Citizens thus does not dispute the existence of elements (1) and (3) of res 
judicata.  Citizens argues, however, that the summary disposition rulings were not final as to the 
ultimate payee of no-fault benefits to Hamdi such that elements (2) and (4) are lacking.  In 
support of its claim, Citizens relies on Judge Borman’s statements on the record at the summary 
disposition hearings where, according to Citizens, Judge Borman opined that her decision did not 
preclude Citizens from seeking reimbursement from National in subsequent litigation. 

 At the hearing, Judge Borman stated, “There may be two owners here.  You may be able 
to after you finish paying . . . .  You got to start paying on this and stop disputing priority.  You 
may be able to go back against National who is also an owner, but you insured the furnished 
vehicle, and there is insurance there.  . . .  Then maybe you can come back against National who 
should have also had insurance because you’re both owners.”  National, recall, issued a policy to 
Ayat, as an owner, on the trailer.  Thus, it appears that Judge Borman made a misstatement and 
was actually referencing the fact that Ayat should have had insurance on the tractor because 
National is clearly not an “owner.”  Judge Borman additionally stated, “And I don’t even know 
that you’re in the business of leasing because . . . this is a repair shop.  It doesn’t say we’re a 
leasing company.  It says we’re a repair company.  You may be on the hook too.  Go back—but 
start paying and then sue them.”  In this paragraph, Judge Borman was telling Citizens to pay 
Hamdi and then sue Ayat.  Judge Borman also told Citizens: 

 This is a furnished vehicle.  You insured it for first party benefits.  You’re 
one of the owners.  He’s probably the other owner.  I mean the guy that—what’s 
his name, the employer? 

 Citizens’ counsel: Al-Zirgany and Ayat. 

 Judge:  Yeah, he should have insured it.  He did it a couple of days later.  
And, you know, you may be able to collect from him.  But the fact remains, you 
insured it.    

*** 

 Judge:  I read that.  You’re also an owner.  You’re both owners. 

 Citizens’ counsel:  I get it.  Judge, but here’s the reality. 

 Judge:  He should have gotten it.  He didn’t get it.  Go sue him.  

Judge Borman did state to National’s counsel, when ruling, “. . . I mean, you probably owe too.”  
National’s counsel responded, “Your Honor, there is no coverage.  In fact, it’s not disputed.”  To 
which she responded, “You’re an owner.  There’s no coverage, that’s true.  So to that extent, I 
will grant summary disposition in your favor.  That does not mean that your insured is not 
responsible . . . .  I will not reform the contract to say that you covered the owner, the real owner, 
I mean, the employer.  I will not reform the contract to say that you have to make first party 
coverage for the lessor and the employer of the injured party, okay.  That doesn’t mean that your 
insured isn’t responsible and I don’t know, maybe there’s an agent who goofed here.”  
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 From the above, it becomes clear that when Judge Borman was referencing National and 
indicating that it probably owed and told Citizens it could sue, the judge was referencing 
National’s insured—Ayat.  Citizens’ reliance on the Wayne County judges “encouragement” or 
“directive” to sue National is thus misplaced.  

 Judge Borman was called upon, by virtue of Hamdi’s lawsuit against both National and 
Citizens and then by the cross-motions for summary disposition, to determine who was first in 
order of priority to pay Hamdi’s PIP benefits.  The parties briefed the issue extensively.  The 
judge then issued orders on August 17, 2002, the first of which explicitly states, “National 
Casualty Company is hereby dismissed as a defendant in this lawsuit because Citizens and not 
National Casualty is the highest priority insurer for the motor vehicle accident on April 16, 2011, 
involving Abdullah Hamdi and for reasons stated on the record.”  A second order issued on the 
same date states that “Citizens Ins. Co. of America shall provide no-fault coverage to plaintiff 
Hamdi forthwith as Defendant Citizens is first in priority and shall pay PIP benefits outstanding 
to date.”  These decrees were final decisions as to who was the first priority insurer responsible 
for payment of Hamdi’s PIP benefits.  

 In its “complaint and request for declaratory judgment” in the later, Oakland County 
matter, Citizens asserted in its claim pertaining to National that “Pursuant to MCL 500.3114(3), 
Defendant National Casualty Company is the No-Fault insurer in highest priority” and asked the 
Oakland Circuit Court to “determine the relative rights, obligations, and priorities of the No-
Fault insurers with respect to Abdullah Hamdi’s claim for No-Fault benefits . . . .”  That is the 
exact issue that the trial court resolved with finality in the Wayne County litigation.  Res judicata 
thus barred Citizens’ claim against National. 

 Collateral estoppel also barred Citizens’ claim against National.  “Collateral estoppel bars 
relitigation of an issue in a new action arising between the same parties or their privies when the 
earlier proceeding resulted in a valid final judgment and the issue in question was actually and 
necessarily determined in that prior proceeding.”  Leahy v Orion Twp, 269 Mich App 527, 530; 
711 NW2d 438 (2006).  Generally, collateral estoppel requires that three elements be satisfied: 
“(1) a question of fact essential to the judgment must have been actually litigated and determined 
by a valid and final judgment; (2) the same parties must have had a full [and fair] opportunity to 
litigate the issue; and (3) there must be mutuality of estoppel.”  Monat v State Farm Ins Co, 469 
Mich 679, 682–684; 677 NW2d 843 (2004). 

 Again, Citizens relies on the statements made by Judge Borman on the record, asserting 
that the judge specifically preserved the issue of priority for a later date.  Not only were these 
oral pronouncements by the trial court misinterpreted by Citizens, the explicit August 17, 2012, 
orders holding that Citizens was the first priority insurer require a finding that this issue was 
actually litigated and determined by a final and valid judgment, the parties had a full and fair 
opportunity to litigate the issue, and mutuality of estoppel exists.  Citizens certainly is, or should 
be, aware that a court speaks through its written orders.  In re Contempt of Henry, 282 Mich App 
656, 678; 765 NW2d 44 (2009). 

 For the same reason, the trial court did not err in denying Citizens claim for subrogation 
against National.  Subrogation is “the substitution of one party for another whose debt the party 
pays, entitling the paying party to rights, remedies, or securities that would otherwise belong to 
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the debtor.”  In order for Citizens to be entitled to subrogation from National, Citizens would 
have had to pay National’s debt.  The prior Wayne County ruling was and is that Citizens was 
first in priority for payment of the benefits.  It thus did not pay National’s debt owed to Hamdi 
and Citizens’ argument for subrogation is simply another way of arguing that National was first 
in priority, which is a claim that is barred by res judicata and collateral estoppel.   

 Citizens next argues that the trial court erroneously granted summary disposition in favor 
of Peoples and JMW on Citizens’ negligence claim because both of these insurance agencies 
failed to procure the required insurance coverage on behalf of Ayat from National on the tractor, 
which caused Citizens to pay no-fault benefits when National would otherwise have been first in 
priority.  We disagree. 

 To establish a prima facie case of negligence, a plaintiff must prove four elements: (1) a 
duty owed by the defendant to the plaintiff, (2) a breach of that duty, (3) causation, and (4) 
damages.  Hampton v Waste Management of Michigan, Inc, 236 Mich App 598, 602; 601 NW2d 
172 (1999).  Duty can arise from a statute or a contract or by application of the basic rule of 
common law, which imposes an obligation to use due care or to act so as to not unreasonably 
endanger the person or property of others.  Id.  The threshold question in a negligence action is 
whether the defendant owed a duty to the plaintiff.  “It is axiomatic that there can be no tort 
liability unless defendants owed a duty to plaintiff.”  Fultz v Union-Commerce Associates, 470 
Mich 460, 463; 683 NW2d 587 (2004). 

 Michigan courts have recognized that an insurance agent owes a duty to procure the 
insurance coverage requested by an insured.  Zaremba Equipment, Inc v Harco Nat'l Ins Co, 280 
Mich App 16, 38; 761 NW2d 151 (2008).  Thus, Peoples and JMW, as insurance agents of Ayat, 
arguably owed Ayat a duty to procure the insurance coverage requested by Ayat.  It must be 
recognized, however, that Citizens merely alleged that it “believed” that Ayat requested that 
these agents procure National coverage on the tractor at issue.  There is no evidence provided by 
any party to substantiate this belief.  The evidence indicates that Ayat contacted the agents on 
April 15, 2011, and obtained National coverage on the trailer.  Ayat then contracted the agents 
two days after the accident to procure National coverage on the tractor.  Peoples provided an 
affidavit indicating that it had not been provided a copy of Ayat’s lease showing that it had 
leased both the tractor and trailer.  Citizens provided no evidence suggesting otherwise.  There 
was thus no breach of any duty to Ayat and thus no potential follow through liability to Citizens. 

 Citizens has also failed to establish any separate duty that Peoples or JMW owed to it, a 
third party.  Citizens relies upon law establishing the duties an insurance agent owes to its client 
but has provided no law indicating that these duties extend to another non-party insurance 
company as a matter of law.  It is not sufficient for a party to announce a position and then leave 
it up to this Court to discover and rationalize the basis for his claims and then search for 
authority to sustain his position.  Wilson v Taylor, 457 Mich 232, 243; 577 NW2d 100 (1998). 
Thus, summary disposition was appropriate in favor of these defendants.     

 Citizens also contends that the trial court abused its discretion in denying its motion for 
leave to file an amended complaint when it discovered that the National policy contained an 
error, namely the inclusion of a wrong form and/or a wrong designated symbol in the 
declarations for the “covered autos” included in the PIP coverage and an internal National 
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memorandum revealing the details of the errors in the National policy.  According to Citizens, it 
should have been allowed to amend its complaint to allege negligence and/or fraud against 
National, Peoples, and JMW for failing or refusing to reveal the errors in the policy to Citizens.   

 A trial court should freely grant leave to amend a complaint when justice so requires. 
MCR 2.118(A)(2).  Leave to amend may be denied for particularized reasons, such as undue 
delay, bad faith or dilatory motive on the movant's part, repeated failure to cure deficiencies by 
amendments previously allowed, undue prejudice to the opposing party by virtue of allowance of 
the amendment, or futility of the amendment.  Hakari v Ski Brule, Inc, 230 Mich App 352, 355; 
584 NW2d 345 (1998). 

 As previously indicated, the Wayne County court had already decided the matter of 
priority as between National and Citizens.  Res judicata bars claims not only already litigated but 
also “every claim arising from the same transaction that the parties, exercising reasonable 
diligence, could have raised but did not.”  Adair, 470 Mich at 121.  In response to Citizens’ 
motion for summary disposition, National provided the affidavit of legal assistant Jacqueline 
Tanner, who swore that the “new evidence” relied upon by Citizens was provided to Citizens in 
response to discovery requests in the Wayne County case two months prior to the Wayne County 
judge’s ruling on the parties’ cross motions for summary disposition.  Thus, it is not “new 
evidence” and could have been argued in the Wayne County action and is barred by res judicata.  
The requested amendment would thus have been futile as to National.  Moreover, the issue of 
priority was still completely and fairly resolved, based upon application of the clear and 
unambiguous language of MCL 500.3114(3).  As previously discussed, that provision provides: 

An employee, his or her spouse, or a relative of either domiciled in the same 
household, who suffers accidental bodily injury while an occupant of a motor 
vehicle owned or registered by the employer, shall receive personal protection 
insurance benefits to which the employee is entitled from the insurer of the 
furnished vehicle. 

The last phrase “insurer of the furnished vehicle” reflects back to “occupant of a motor vehicle 
owned . . . by the employer.”  What a National employee thought about an error in the policy 
designation symbol would not change the fact that Citizens was the insurer of the furnished 
vehicle, i.e., the vehicle that Hamdi occupied and that which was owned (by Citizens own 
argument) by Ayat, as Hamdi’s employer.  

 As to Peoples and JMW, Citizens cannot establish that they owed it any duty on which to 
base a negligence claim.  Citizens’ effort to add counts for negligence and errors and omissions 
in procuring the policy of insurance implicates the same duty to Citizens which Citizens had 
already pleaded and which was rejected by the Oakland County Court.  Thus, amendment would 
have been futile.  The trial court did not abuse its discretion in denying Citizens’ motion to 
amend its complaint.  

 Finally, the trial court did not err in finding that Citizens’ complaint in this matter was 
frivolous and in awarding sanctions to National.  We review a trial court’s finding that an action 
is frivolous for clear error, and the amount of sanctions that the court awarded for an abuse of 
discretion.  In re Attorney Fees & Costs, 233 Mich App 694, 701, 704; 593 NW2d 589 (1999). 

[Appellee's Appendix - Page 68b]

TURNER - Farmers' Response to EAN's Motion for Summary Disposition
Exhibit 5: Hamdi v Citizens Ins Co of America (MCOA Docket No. 314255)

R
EC

EIV
ED

 by M
SC

 4/15/2020 8:58:20 A
M



-16- 
 

 MCR 2.114 provides, in relevant part: 

*** 

(D) Effect of Signature. The signature of an attorney or party, whether or not the 
party is represented by an attorney, constitutes a certification by the signer that 

(1) he or she has read the document; 

(2) to the best of his or her knowledge, information, and belief formed after 
reasonable inquiry, the document is well grounded in fact and is warranted by 
existing law or a good-faith argument for the extension, modification, or reversal 
of existing law; and 

(3) the document is not interposed for any improper purpose, such as to harass or 
to cause unnecessary delay or needless increase in the cost of litigation. 

(E) Sanctions for Violation. If a document is signed in violation of this rule, the 
court, on the motion of a party or on its own initiative, shall impose upon the 
person who signed it, a represented party, or both, an appropriate sanction, which 
may include an order to pay to the other party or parties the amount of the 
reasonable expenses incurred because of the filing of the document, including 
reasonable attorney fees.  The court may not assess punitive damages. 

(F) Sanctions for Frivolous Claims and Defenses.  In addition to sanctions 
under this rule, a party pleading a frivolous claim or defense is subject to costs as 
provided in MCR 2.625(A)(2).  The court may not assess punitive damages. 
 

 Pursuant to MCR 2.625(A)(2), “if the court finds on motion of a party that an action or 
defense was frivolous, costs shall be awarded as provided by MCL 600.2591.”  MCL 600.2591, 
in turn, provides that costs and fees awarded for a frivolous action include all reasonable costs 
actually incurred by the prevailing party, including court costs and attorney fees.  MCL 
600.2591(3) defines “frivolous” as meeting one of the following criteria: 

(i) The party's primary purpose in initiating the action or asserting the defense was 
to harass, embarrass, or injure the prevailing party. 

(ii) The party had no reasonable basis to believe that the facts underlying that 
party's legal position were in fact true. 

(iii) The party's legal position was devoid of arguable legal merit. 

 Citizens sought a ruling that National was the first priority insurer responsible for 
payment of Hamdi’s PIP benefits.  This issue had already been directly and precisely ruled upon 
by the Wayne County Circuit Court.  While Citizens attempts to argue that the Wayne County 
court specifically reserved ruling on the issue and directed it to bring an separate action against 
National, these claims misinterpret the Wayne County judge’s oral statements and directly 
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contradict her written orders, through which the trial court ultimately speaks.  After receiving 
two written orders explicitly stating that Citizens was the first priority insurer and directing it to 
pay PIP benefits, Citizens had no reasonable basis to believe that National was the first priority 
insurer or that the issue was not resolved.  At that point, Citizens’ sole avenue for relief was an 
appeal, which it has taken.  Its position against National in the Oakland County Circuit Court 
was devoid of arguable legal merit and the Oakland County court did not commit clear legal 
error in finding the Oakland action against National to be frivolous.  Citizens does not contest the 
amount of sanctions awarded.  Thus, we need not address that issue.    

 Affirmed.  

 

/s/ Elizabeth L. Gleicher  
/s/ Deborah A. Servitto  
/s/ Amy Ronayne Krause  
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STATE OF MICHIGAN 
IN THE CIRCUIT COURT FOR THE COUNTY OF WAYNE 

WALTER SAKOWSKI, as Conservator for MEAGAN 
TURNER, 

Plaintiff, 

and 

RIVERVIEW MACOMB HOME & ATTENDANT 
CARE, LLC, 

Intervening Plaintiff, 

V 

FAR..\IBRSIKSURANCEEXCHANGE,GARY 
DUANE RUPP, as personal representative of the estate 
of JASON PUCKETI, 

Defendants/Cross-Plaintiffs/Cross-Defendants 

and 

ENTERPRISE LEASING CORPORATION OF DETROIT, 
LLC, PATSY VILLNEFF, TAMERA HARPER, EAN 
HOLDINGS, LLC, 

Defendants/Cross-Defendants. 

Paul J. Whiting, III (P61570) 
Whiting Law 
Attorneys for Pl a in tiff 
26300 Northwestern Hwy., Ste. 301 
Southfieid, MI 48076 
(248) 355-5900 

Stephen M. Wittbrodt (P76160) 
The Michigan Law Firm, PLLC 
Attorney for Intervening Plaintiff 
717 S. Eton Street 
Birmingham, MI 48009 
(248) 464-3476 

MARY CATHERINE RENTZ (P330I l) 
Plunkett Cooney 
Attorney For Enterprise/EAN 
150W. Jefferson, Suite 800 
Detroit, MI 48226 
Phone: (313) 983-4856 
Fax: (248) 901-4040 

Case No. 16-002031-NF 

HON. ANNETTE J. BERRY 

Robert D. Steffes (P63 l 98) 
Victoria J. H. Orlewicz (P74394) 
HEWSON & VAN HELLEMONT, PC 
Attorney for Farmers 
25900 Greenfield Road, Suite 650 
Oak Park, Ml 48237 
(248) 968-5200 

Melissa A. Cox (P71976) 
James Pelland (P51237) 
Daniel J. Williams (P72085) 
Fauson Bohn, LLP 
Attorneys for Gary Duane Rupp 
4 I 700 W. Six Mile Road, Suite 101 
Northville, MI 48168 
(248) 380-9976 

FAR1'1ERS INSURANCE EXCHANGE'S SUPPLEMENTAL AUTHORITY IN 
OPPOSITION TO EAN HOLDINGS, LLC'S MOTION FOR SUMMARY DISPOSITION 

AND IN SUPPORT OF DEFENDANT FARMER'S MOTION FOR SUMMARY 
DISPOSITION 
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Defendant/Cross-Plaintif!/Cross-Defendant, Farmers Insurance Exchange, by and 

through its attorneys, Hewson & Van Hellemont, P.C., offers the attached order from the Wayne 

Circuit Court, Judge David Groner, as supplemental authority in support of its position on the 

cross motions before the Court. (Exhibit 1 ). The exact issue was before Judge Groner, very 

recently and the Court agreed that EAN Holdings is obligated to provide coverage under MCL 

500.3114(4) as the insurer of the owner of the vehicle, even though the vehicle had been 

operated in this state for iess than 30 days. 

In addition, the Court made a factual finding that EAN Holdings, LLC is a resident of the 

State of Michigan and is therefore not excused from the obligation to insure its vehicles for a 

grace period of 30 days as otherwise provided under MCL 500.3102. This finding of fact bars 

EAN Holdings, LLC from relitigating that factual issue here. Under the doctrine of collaterai 

estoppel, this Court must now conclusively treat EAN Holdings, LLC as a resident of the State of 

Michigan for all purposes. 

Dated: February 17, 2017 

PROOF OF SERVICE 
The undersigned certifies that the foregoing 
instrument was served upon all parties to the above 
cause to each of the attorneys of record at their 
respective e-mail addresses disclosed on the 
Notice of Electronic Filing on February 17, 2017. 

/s/ Darla K. Korhorn 
Darla K. Korhorn 

{DocNo. 01214453 } 
2 

Respectfully submitted, 

HEWSON & VAN HELLEMONT PC 

By: Isl Nicholas S. Ayoub 
Nicholas S. Ayoub (P61545) 
Attorney for Defendant 

BUSINESS ADDRESS 
625 Kenmoor Ave. SE 
Suite 304 
Grand Rapids, MI 49546 
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STATE OF MICIDGAN 
IN THE CIRCUIT COURT FOR THE COUNTY OF WAYNE 

FARMERS INSURANCE EXCHANGE, 

Plain.tiff, 

v. 

EAN HOLDINGS, LLC; and ENTERPRISE 
LEASiNG COMP ANY OF DETROIT, LLC 
d/b/a ENTERPRISE HOLDINGS, 

Defendants. 

ANSELMI MIERZEJEWSKI Runr & SOWLE p .c. 
Michael D. Phillips (P73280) 
Attorney for P Jaintiff 
1750 S. Telegraph Road, Suite 306 
Bloomfield Hills, MI 48302 
(248) 33K-2290 
MPhillips@A-MLaw.com 

Case No.: 16-007358-NF 
Honombl~ David Groner 

FILED IN MY OFFIC 
WAYNE COUNTY CLER 

1/17/2017 4:21:32 P 

KOPKA PINKUS DOLIN, PI.: 
Mark L. Dolin (P45081) 
Michael B. Barey (P41445) 
Attorneys for Defendants 
32605 W. 12 Mile Road, Suite 300 
Farmington Hills, MI 48334 
(248) 324-2610 
MDolin Ko kaL .com 

ORDER DENYING DEFENDAN-is MOTION FOR SUMMARY DISPOSITION; AND 
GRANTING SUMMARY DISPOSITION IN FAVOR OF PLAINTIFF 

At a session of said Court, held in the 
City of Detroij Coun~ ~f ~ffilr· State of Michigan, 

ori anua. , . 
Davrd A Groner 

PRESENT: --------------Circuit Court Judge 

Upon the filing of Dcfendant•s Motion for Summary Disposition, oral argument having 

been heard, and the Court being otherwise fully advised in the premises: 

IT IS HEREBY ORDERED AND ADJUDGED that Defend~ Motion for Summary 

Disposition DENIED. for the reasons stated on the record; 

IT IS FURTHER ORDERED AND ADJUDGED that sununary disposition is GRANTED 

in favor of Plaintiff pursuant to MCR 2.116(!)(2), for the reasons stated on the record; 

1 
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IT IS FURTHER ORDERED AND ADJUDGED that the Court makes the following 

factual findings: 

(1) Defendru1t is a resident of the State of Michigan; and 

(2) Defendant has applicable insurance coverage by virtue of the fact that it is ! 

self-insured. 

IT IS FURTHER ORDERED AND ADJUDGED that Plaintiff shall file a Motion for Entry 

of Judgment within twenty-one (21) days of the entry of this Order. 

This is not a final Order and does not close the case. 

IT IS SO ORDERED. 

/s/ David A. Groner 
·---·-----------

Circuit Court Judge 

2 

I 



STATE OF MICHIGAN 
IN THE CIRCUIT COURT FOR THE COUNTY OF WAYNE 

 
 
WALTER SAKOWSKI, as Conservator for MEAGAN 
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 Plaintiff, 

and 
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FARMERS INSURANCE EXCHANGE, GARY 
DUANE RUPP, as personal representative of the estate 
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ENTERPRISE LEASING CORPORATION OF DETROIT, 
LLC, PATSY VILLNEFF, TAMERA HARPER, EAN 
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 Defendants/Cross-Defendants. 
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Paul J. Whiting, III (P61570) 
Whiting Law 
Attorneys for Plaintiff 
26300 Northwestern Hwy., Ste. 301 
Southfield, MI  48076 
(248) 355-5900 
 
Stephen M. Wittbrodt (P76160) 
The Michigan Law Firm, PLLC 
Attorney for Intervening Plaintiff 
717 S. Eton Street 
Birmingham, MI  48009 
(248) 464-3476 
 
MARY CATHERINE RENTZ (P33011) 
Plunkett Cooney 
Attorney For Enterprise/EAN 
150W. Jefferson, Suite 800 
Detroit, MI  48226 
Phone: (313) 983-4856 
Fax: (248) 901-4040 
 

Robert D. Steffes (P63198) 
Victoria J. H. Orlewicz (P74394) 
HEWSON & VAN HELLEMONT, PC 
Attorney for Farmers 
25900 Greenfield Road, Suite 650 
Oak Park, MI  48237 
(248) 968-5200 
 
Melissa A. Cox (P71976) 
James Pelland (P51237) 
Daniel J. Williams (P72085) 
Fauson Bohn, LLP 
Attorneys for Gary Duane Rupp 
41700 W. Six Mile Road, Suite 101 
Northville, MI  48168 
(248) 380-9976 
 

DEFENDANT FARMERS INSURANCE EXCHANGE’S MOTION FOR 
RECONSIDERATION UNDER MCR 2.119(F) OR, IN THE ALTERNATIVE, FOR 

RELIEF FROM JUDGMENT OR ORDER UNDER MCR 2.612(C)    

 

FILED IN MY OFFICE
WAYNE COUNTY CLERK

5/26/2017 3:34:03 PM
CATHY M. GARRETT

16-002031-NF
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Defendant, Farmers Insurance Exchange, by and through its attorneys, Hewson & Van 

Hellemont, P.C., respectfully moves this Court to reconsider its May 5, 2017 Order granting 

summary disposition to Defendant Enterprise Leasing Company and denying Farmers’ cross-

motion for summary disposition, or, otherwise, granting it relief from the same order as provided 

under MCR 2.612(C). (Exhibit 1). In support of this motion, Farmers relies on its brief filed 

herewith along with the exhibits annexed thereto.  

WHEREFORE, Defendant, Farmers Insurance Exchange, respectfully requests that this 

Honorable Court enter an Order: 

a. Granting the instant Motion in its entirety; 

b. Reconsidering and vacating the May 5, 2017 order granting Enterprise’s 
motion for summary disposition and denying Farmers’ motion for 
summary disposition; 

c. Granting Farmers complete summary disposition and judgment in its 
favor; and  

d. Awarding Defendant all other relief to which it is entitled. 

 

Respectfully submitted,  

HEWSON & VAN HELLEMONT PC 

Dated: May 26, 2017  By: ________________________________ 
 Nicholas S. Ayoub (P61545) 
 Attorneys for Defendant 
 BUSINESS ADDRESS 
 625 Kenmoor Ave. SE 
 Suite 304 
 Grand Rapids, MI 49546 
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I. BACKGROUND 

The issue before the Court on Farmers and Enterprises’ cross-motions for summary 

disposition presents an insurance coverage dispute. Farmers is the assigned claims insurance 

carrier. EAN Holdings, LLC (“Enterprise” or “EAN”) is the self-insured owner of the rental 

vehicle that Plaintiff Megan Turner was riding in when she was injured. Farmers maintains that 

Enterprise, as the insurer of the owner of the vehicle that Turner was occupying, is in the order of 

no-fault coverage priority under MCL 500.3114(4)(a) and is obligated to reimburse Farmers for 

the claims that Farmers has paid for Turner’s benefit.   

Farmers’ primary argument is that by virtue of the fact that EAN Holdings, LLC was 

self-insured, it is statutorily obligated to provide coverage without regard to whether it was 

mandated to insure the particular vehicle associated with the accident. This Court relied on the 

reasoning contained in a recent unpublished opinion of the Court of Appeals, Heichel1 v Geico 

Indem Co, and concluded that because the particular vehicle was not registered in Michigan and 

was not operated in Michigan for more than 30 days, that the vehicle was excluded from the 

coverage mandate and Enterprise as not required to pay benefits, despite MCL 500.3114.  

Without any analysis or consideration, the Court stated that “[t]here is no dispute that 

EAN is a nonresident owner or registrant.” (Opinion, p. 7 (attached as Exhibit 1)). However, not 

only was EAN’s status as a nonresident in dispute, a prior judicial determination on that issue 

operates to conclusively establish that EAN was resident of the state of Michigan. As recounted 

in greater detail below, Judge Gromer of this Court, in the course of considering the same issue 

as presented here, concluded that EAN Holdings, LLC is a resident under MCL 500.3102 and 

1 Heichel  v Geico Indem Co, unpublished per curiam opinion of the Court of Appeals 
decided on March 1, 2016 (Docket Nos. 323818 and 324045) 
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that therefore it is not relieved the obligation to insurer its vehicles, regardless of where those 

vehicles may have been registered. (Exhibit 2).  

Th fact that EAN is a resident of Michigan is dispositive because the exemption to the 

insurance mandate is only applicable to “a nonresident owner or registrant.” MCL 500.3102. 

Therefore, Farmers respectfully submits that the Court erred in failing to recognize EAN’s status 

as a Michigan resident, a fact that requires the Court to grant summary disposition to Farmers.  

Therefore, Farmers asks that the Court now reconsider the cross-motions in light of the 

established fact that EAN Holdings, LLC is a Michigan resident for purposes of MCL 500.3102, 

and conclude that it was subject to the insurance mandate and is otherwise required to provide 

PIP coverage to Plaintiff Megan Turner.      

II. LAW AND ARGUMENT 

A. Standard of Review 

The Michigan Court Rules expressly vest a party with the right to seek the 

reconsideration or rehearing of a court’s previous decision. MCR 2.119(F). When seeking a 

court’s reconsideration and review of a previous ruling, the rules suggest that a party should set 

forth some palpable error that caused the court to issue an erroneous ruling.  Specifically, MCR 

2.119(F)(3) states: 

Generally, and without restricting the discretion of the court, a motion for 
rehearing or reconsideration which merely presents the same issues ruled on by 
the court, either expressly or by reasonable implication, will not be granted.  The 
moving party must demonstrate palpable error by which the court and the parties 
have been misled and show that a different disposition of the motion must result 
from correction of the error. 

 
However, by inclusion of the terms “generally, and without restricting the discretion of 

the Court,” MCR 2.119(F) does not limit a trial court’s discretion when ruling on motions for 

reconsideration or rehearing to palpable errors. Brown v Northville Regional Psychiatric Hosp, 
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153 Mich App 300, 308-309; 395 NW2d 18 (1986). Our Court of Appeals has observed the 

broad discretion that a Court has in reconsidering its prior decisions: 

It is hard to give literal application to this language-for example, it would 
seem unlikely that the original losing party was “misled” and irrelevant that the 
original winning party was misled. Instead, the language, taken as a whole, can be 
interpreted as an expression of great reluctance to entertain or grant motions for 
reconsideration. Nonetheless, it would be a strange result to perpetuate an error on 
the grounds that it was not “palpable” or more generally upon a reluctance to 
reconsider issues (especially when the same error, if not harmless, would 
presumably be subject to correction on appeal, but at much greater expense). 

 
We read this provision governing rehearings as not restricting the 

discretion of the trial judge to reconsider motions where he later determines that 
he or his predecessor made a serious error, based on an intervening change in the 
law or otherwise. [Michigan Bank-Midwest v DJ Reynaert, Inc, 165 Mich App 
630, 645-646; 419 NW2d 439, 445 (1988) quoting Martin, Dean & Webster, 
Michigan Court Rules Practice, Rule 2.119, p 537.] 

 
Rather, the purpose of MCL 2.119(F) is to allow a court to immediately correct any 

obvious mistakes it may have made in ruling on a motion, which would otherwise be subject to 

correction on appeal, but at a much greater expense to the parties.  Bers v Bers, 161 Mich App 

457, 462; 411 NW2d 732 (1987).  

Similarly, under MCR 2.612(C), a trial court may relieve a party from a final judgment 

on any of the following grounds:  

(a) Mistake, inadvertence, surprise, or excusable neglect.  
 
(b) Newly discovered evidence which by due diligence could not have 

been discovered in time to move for a new trial under MCR 2.611(B). 
  
(c) Fraud (intrinsic or extrinsic), misrepresentation, or other misconduct of 

an adverse party.  
 
(d) The judgment is void. 
  
(e) The judgment has been satisfied, released, or discharged; a prior 

judgment on which it is based has been reversed or otherwise vacated; or it is no 
longer equitable that the judgment should have prospective application. 
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(f) Any other reason justifying relief from the operation of the judgment. 
 

A court may relieve a party from a final judgment, order or proceeding on the grounds of 

mistake, inadvertence…or any other reason justifying relief from the operation of judgment. 

Farley v Carp, 287 Mich App 1; 782 NW2d 508 (2010). MCR 2.612  provides a court with a 

grand reservoir of equitable power to do justice in a particular case.  Heugel v Heugel, 237 Mich 

App 471, 478; 603 NW2d 121 (1999). 

B. The Court Improperly Concluded that EAN Holdings, LLC is not a 
Resident of the State of Michigan Without Analyzing or Expressly 
Making a Determination Concerning this Otherwise Dispositive Fact 

This Court, relying on Parks and Heichel, determined that if Enterprise was not required 

to maintain insurance on the vehicle in question, then it is not required to pay PIP benefits under 

the no-fault act. While Farmers believes that this Court has misconstrued the statute in that 

regard, that issue was fully briefed by the parties and decided by the Court. Farmers is not 

attempting to rehash that argument. Instead, Farmers maintains that the Court erred in 

concluding, without analysis, that Enterprise was exempt from the obligation to register and 

insurer the vehicle. 

Generally, every motor vehicle that is driven on a street or highway in Michigan must be 

registered. MCL 257.216. However, persons who are nonresidents of Michigan may be exempt 

from the registration requirement. MCL 257.216(a); see also MCL 257.34 (defining nonresident 

to mean “every person who is not a resident of this state”). If a motor vehicle must be registered 

in this state, the owner or registrant must “maintain security for payment of benefits under 

personal protection insurance [PIP benefits], property protection insurance, and residual liability 

insurance” during that period when “the motor vehicle is driven or moved on a highway.” MCL 
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500.3101(1). Exceptions to the general insurance mandate are recognized, but apply only to 

“nonresidents.” Particularly, MCL 500.3102 states, in pertinent part:  

A nonresident owner or registrant of a motor vehicle or motorcycle not 
registered in this state shall not operate or permit the motor vehicle or motorcycle 
to be operated in this state for an aggregate of more than 30 days in any calendar 
year unless he or she continuously maintains security for the payment of benefits 
pursuant to this chapter. [Emphasis added.] 

 
Accordingly, this Court’s conclusion that EAN was not required to insure the vehicle, 

and was therefore not required to provide coverage, was founded upon the erroneous assumption 

that EAN is not a resident of the State of Michigan. While this Court employed the proper 

framework for determining whether EAN was subject to the insurance mandate as to the 

involved vehicle, it improperly concluded that EAN Holdings, LLC is not a resident of 

Michigan. In fact, as a matter of law, by the operation of the doctrine of collateral estoppel, EAN 

Holdings, LLC must be conclusively treated as a Michigan resident for purposes of MCL 

500.3102.   

1. Enterprise is Estopped from Positing that it is a Nonresident in 
Light of the Contrary Conclusion Previously Reached by the 
Wayne Circuit Court 

Collateral estoppel precludes relitigation of an issue in a subsequent, different case 

between the same parties or their privies if the prior action resulted in a valid final judgment and 

the issue was actually and necessarily determined in the prior matter. Ditmore v Michalik, 244 

Mich App 569, 577; 625 NW2d 462 (2001); Horn v Dep't of Corrections, 216 Mich App 58, 62; 

548 NW2d 660 (1996). Collateral estoppel requires that “(1) a question of fact essential to the 

judgment was actually litigated and determined by a valid and final judgment, (2) the same 

parties had a full and fair opportunity to litigate the issue, and (3) there was mutuality of 

estoppel.” Estes v Titus, 481 Mich 573, 585; 751 NW2d 493 (2008). However, mutuality of 
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estoppel is not required where the doctrine is used defensively. Monat v State Farm Ins Co, 469 

Mich. 679, 691–692; 677 NW2d 843 (2004). 

The very same factual issue was presented and decided upon by Judge David Groner by 

way of a final judgment. In Farmers Insurance Exchange v EAN Holdings, LLC, et. al., Wayne 

Circuit Court Docket No. 16-007358-NF, as in this case, Farmers alleged that as the assigned-

claims carrier, it was entitled to reimbursement from EAN inasmuch as EAN was the “insurer of 

the owner of the vehicle occupied” for purposes of the priority rules, MCL 500.3114, and was 

therefore higher in the no-fault priority than Farmers. As it argues here, EAN argued that it did 

not have an obligation to provide coverage under MCL 500.3102 in relation to the particular 

vehicle involved in the accident because the vehicle was not registered in Michigan and was not 

operated from more than 30 days in the calendar year. Farmers argued that, even though the 

vehicle may have been registered in Illinois and was not present in Michigan for more than thirty 

days, MCL 500.3102 did not shield EAN Holdings, LLC because it did not qualify as a 

“nonresident” for purposes of MCL 500.3102. Judge Groner agreed, and for that reason granted 

summary disposition in favor of Farmers and concluded that EAN Holdings, LLC was obligated 

to insure the subject vehicle, and was therefore obligated to pay benefits for the person injured 

while an occupant of that vehicle. Judge Groner’s order was clear in that the Court was making a 

finding of fact concerning EAN Holdings, LLC’s status as a resident of Michigan: 

IT IS FURTHER ORDERED AND ADJUDGED that the Court makes the 
following factual findings: 

 
(1) Defendant is a resident of the State of Michigan; and 
 
(2) Defendant has applicable insurance coverage by virtue of the fact 

that it is self-insured. [Exhibit 2].   
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This prior order operates under the doctrine of collateral estoppel to require the same 

factual conclusion here as a matter of law. Application of the doctrine first requires that the 

ultimate issue in the second case be the same as that in the first proceeding. City of Detroit v 

Qualls, 434 Mich 340, 357; 454 NW2d 374 (1990). “The issues must be identical, and not 

merely similar, and the ultimate issues must have been both actually and necessarily litigated. To 

be necessarily determined in the first action, the issue must have been essential to the resulting 

judgment; a finding upon which the judgment did not depend cannot support collateral estoppel.” 

Bd of Co Rd Comm'rs for the Co of Eaton v Schultz, 205 Mich App 371, 376–377; 521 NW2d 

847 (1994). In addition, the basis of the prior judgment must be “clearly, definitely, and 

unequivocally ascertained.” Ditmore, supra, at 578. 

It is plainly obvious from the face of the order itself that the exact same issue was directly 

before the prior court. The Court expressly concluded that EAN Holdings, LLC, was a resident 

of the State of Michigan, and, because of that fact, was obligated to pay PIP benefits in 

connection with the vehicle involved in the accident, even though the vehicle was registered in 

Illinois. That predicate order is a valid enforceable and final order as to the factual issue: the 

same factual issue at play here.  

As to the second and third elements, there is complete identity of the parties on both sides 

of the issue. Both cases pin Farmers Insurance Exchange and EAN Holdings, LLC against each 

other on opposite sides of the issue. And, had the Court found against Farmers on this dispositive  

factual issue, Farmers would equally have been precluded from litigating the question in this 

subsequent action. 

Therefore, the elements of collateral estoppel are satisfied here. Under the application of 

the doctrine, this Court must conclude that EAN is a Michigan resident, or, more precisely, does 
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not qualify as a “nonresident” for purposes of MCL 500.3102. In light of that conclusion, EAN 

was equally not excused from the insurance mandate for the vehicle involved in this accident, 

notwithstanding the fact that it was not registered in Michigan and was not present in Michigan 

for more than 30 days.  

Accordingly, Farmers respectfully requests that the Court either reconsider the prior order 

or otherwise grant Farmers relief from that order under MCR 2.612(C) to ultimately grant 

summary disposition in Farmers’ favor and declare that EAN is obligated to provide PIP benefits 

to Megan Turner in connection with the underlying accident and reimburse Farmers for the 

benefits it has paid on Turner’s behalf.        

2. No Genuine Issue Remains that EAN Holdings, LLC is a 
Resident of Michigan 

Even if EAN Holdings, LLC were not estopped on the question of whether it is a 

“nonresident” for purposes of MCL 500.3102, based on the undisputed facts it can be concluded 

that, as a matter of law,  EAN Holdings, LLC does not qualify as a “nonresident” as that term is 

properly understood and construed.  

Neither the term “nonresident” nor “resident” are expressly defined in the Michigan no-

fault act. Both, however, are defined under the Michigan Motor Vehicle Code.  But, the express 

statutory definitions are not particularly helpful in solidifying the distinction between a resident 

and nonresident:    

“Nonresident” means every person who is not a resident of this state. 
[MCL 257.34.]  

 
In turn, the Motor Vehicle Code also defines the term “resident”:  

"Resident" means every person who resides in this state and establishes 
that he or she is legally present in the United States. This definition applies to the 
provisions of this act only. [MLC 257.51a.] 
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Much of the case law construing these terms under the no-fault act and Motor Vehicle 

Code is concerned with the residency of a natural person, not a corporate entity, like EAN 

Holdings, LLC. Corporate entities can generally be deemed to have citizenship, be domiciled, or 

have residency in more than one place. Hertz Corp v Friend, 559 US 77; 130 S Ct 1181; 175 L 

Ed 2d 1029 (2010) (concluding that corporate entity is a “citizen” for purposes of the diversity 

federal jurisdiction of both the place where it is incorporated and the place where it has its 

principle place of business). While often casually used interchangeably, the terms citizenship, 

domicile, and residency all have distinct meanings as terms of art at law. Grange Ins Co of 

Michigan v Lawrence, 494 Mich 475, 494; 835 NW2d 363, 373 (2013) (“the common law has 

necessarily distinguished between the concepts of “domicile” and “residence”). As to the 

important distinction between “domicile” and “residence,” our Supreme Court has observed, “a 

person may have only one domicile, but more than one residence.” Grange Ins Co of Mich, 

supra, 494 citing Gluc v Klein, 226 Mich 175, 177–178; 197 NW 691 (1924).  

Indeed, the question here turns on the construction of the much broader standard of 

“resident” rather than the more limited and restricted standard of “domicile.”2 Regardless of 

whether EAN Holdings, LLC is domiciled in this state, the facts establish that it does qualify 

under the much lower of standard of “resident” of the state.  

EAN was formed under the law of Delaware. (Exhibit 3). However, it sought and was 

granted a certificate of authority to conduct business in the State of Michigan. It has a resident 

agent and a registered office located here in the State of Michigan. Enterprise Rental, the name 

2 In contrast to MCL 257.216 of the Motor Vehicle Code and § 3102 of the Michigan no-
fault act,  MCL 500.3114(1) uses the term “domicile” for purposes of defining the scope of 
coverage under an insurance policy. Because the controlling statutes use the distinct term, 
“resident” the case law construing MCL 500.3114(1) of the no-fault act is not applicable as it is a 
narrower measure than the one at issue.      
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under which EAN does business, has retail offices throughout the State of Michigan and 

conducts business almost everywhere in the State. (Exhibit 4). It has also applied and obtained 

self-insurance status under the laws of the State of Michigan. (Exhibit 5). Based on these 

undisputed facts, EAN Holdings, LLC is a “resident” of this state as a matter of law for purposes 

of MCL 500.3102.  

At the very least, a question of fact remains as to whether EAN Holdings, LLC is a 

“resident.” Either way, the trial court committed palpable error in concluding otherwise without 

an analysis of the issue. The Court should now reconsider and set aside its prior order which was 

built on the mistaken premise that EAN Holdings, LLC is a nonresident of this state.         

III. CONCLUSION   

For these reasons, Farmers Insurance Exchange respectfully requests that this Honorable 

Court enter an Order: 

a. Granting the instant Motion in its entirety; 

b. Reconsidering and vacating the May 5, 2017 order granting Enterprise’s 
motion for summary disposition and denying Farmers’ motion for 
summary disposition; 

c. Granting Farmers complete summary disposition and a judgment in its 
favor; and  

d. Awarding Defendant all other relief to which it is entitled. 

Respectfully submitted,  

HEWSON & VAN HELLEMONT PC 

Dated: May 26, 2017  By: ________________________________ 
 Nicholas S. Ayoub (P61545) 
 Attorneys for Defendant 
 BUSINESS ADDRESS 
 625 Kenmoor Ave. SE 
 Suite 304 
 Grand Rapids, MI 49546 
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Michigan.gov Home Business Entity Search Home  |  
Corps Home  |  
Contact Corporations  |  
LARA Home  

Searched for: EAN HOLDINGS, LLC
ID Num: B94241
Name:EAN HOLDINGS, LLC
Type: Foreign Limited Liability Company
Resident Agent:  THE CORPORATION COMPANY
Registered Office Address: 40600 ANN ARBOR RD E STE 201    PLYMOUTH   MI  48170
Mailing/Office Address:          
Formation/Qualification Date:3-11-2009
Jurisdiction of Origin:DELAWARE
Managed by:
Status: ACTIVE   
Date: Present
  

View Document Images

Return to Search New Search

Michigan.gov Home
  |  Business Entity Search Home  |  
Contact Corporations  |  
Corps Home  |  
LARA Home 
State Web Sites  |  
Accessibility Policy  |  
Link Policy  |  
Security Policy


Copyright © 2001-
2017
State of Michigan
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Planning a trip to Michigan ? With major metro areas such as Detroit and Grand Rapids, along 

with top attractions including the Detroit Institute of Arts, Hitsville U.S.A and Fort Mackinac; you 

are sure to have a unique and memorable experience. Take in all the great sights that Michigan 

has to offer with a rental car from Enterprise Rent-A-Car. Choose from one of our popular airport 

locations or find the perfect car at a neighborhood branch. Search for a car rental location or 

browse the list below.

Top Cities

Detroit

Grand Rapids

Lansing

Airport Locations

Detroit Metro Airport

Flint Bishop 
International Airport

Grand Rapids 
International Airport

Kalamazoo 
International Airport

Lansing Airport

Muskegon County 
Airport

Saginaw 
International Airport

Traverse City Airport

Willow Run Airport

Neighborhood Locations

Adrian

Ann Arbor Airport

Auburn Hills

Battle Creek

Bay City

Benton Harbor

Big Rapids

Brighton

Page 2 of 5Michigan Car Rental - Low Rates, Many Locations - Enterprise Rent-A-Car

5/26/2017https://www.enterprise.com/en/car-rental/locations/us/mi.html
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Brownstown

Cadillac

Central Lansing

Charlevoix

China - St. Clair 
Chevy

Clarkston

Clinton Township

Coldwater

Comstock Park

Davison

Dearborn - 
Greenfield Rd.

Detroit - New Center

Detroit - Ray 
Laethem

Downtown Ann Arbor

Downtown Detroit - E. 
Jefferson

Downtown Detroit - 
Randolph St.

Downtown Grand 
Rapids

East Ann Arbor

Eastpointe

Farmington Hills - 
Drake Rd.

Fenton

Ferndale

Flint

Fremont

Garden City

Gaylord

Grand Blanc

Grand Haven

Grand Rapids - 28th 
St. SE

Grandville

Greenville

Grosse Pointe Woods

Highland

Holland

Howell

Hudsonville

Jackson

Kalamazoo

Lake Orion

Page 3 of 5Michigan Car Rental - Low Rates, Many Locations - Enterprise Rent-A-Car

5/26/2017https://www.enterprise.com/en/car-rental/locations/us/mi.html
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Lapeer

Lincoln Park

Livonia

Macomb

Madison Heights

Marquette

Midland

Monroe

Mount Pleasant

Muskegon

Niles

North Farmington

North Grand Rapids

North Rochester

Northville

Novi

Oak Park

Okemos

Petoskey

Plainwell

Plymouth - Ann Arbor 
Rd

Port Huron

Portage

Rochester Hills

Rockford

Romeo

Roseville

Royal Oak Township

Royal Oak Woodward

Saginaw

South Farmington 
Hills

South Grand Rapids

South Lansing

South Redford

Southfield

Southfield - Art 
Moran

Southgate

St. Clair Shores

Sterling Heights

Sturgis

Sylvan Lake

Page 4 of 5Michigan Car Rental - Low Rates, Many Locations - Enterprise Rent-A-Car

5/26/2017https://www.enterprise.com/en/car-rental/locations/us/mi.html
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Taylor

Traverse City

Traverse City - Fox 
Ford

Troy

Walled Lake

Warren - E. 14 Mile 
and Van Dyke

Warren - I-696 & Van 
Dyke

Waterford

Wayne

West Ann Arbor

West Dearborn

West Lansing

Wixom

Ypsilanti

Page 5 of 5Michigan Car Rental - Low Rates, Many Locations - Enterprise Rent-A-Car

5/26/2017https://www.enterprise.com/en/car-rental/locations/us/mi.html
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STATE OF MICHIGAN 
 

IN THE CIRCUIT COURT FOR THE COUNTY OF WAYNE 
 

WALTER SAKOWSKI, Conservator, 
 

Plaintiff,        Case No. 16-002031-NF 
 
-v-          Hon. Annette J. Berry 
 
FARMERS INSURANCE EXCHANGE, 
ENTERPRISE LEASING CORPORATION OF 
DETROIT, LLC, GARY DUANE RUPP, as Personal 
Representative for the Estate of Jason Puckett, 
PATSY VILLNEFF, TAMERA HARPER, and 
EAN HOLDINGS, LLC, 
 

Defendants, 
 
and 
 
RIVERVIEW MACOMB HOME & ATTENDANT CARE, 
LLC, 
 

Intervening Plaintiff, 
 
-v- 
 
GARY DUANE RUPP, as Personal Representative for the 
Estate of Jason Puckett, 
 

Cross Plaintiff, 
 
-v- 
 
FARMERS INSURANCE EXCHANGE, 
ENTERPRISE LEASING CORPORATION OF DETROIT, 
LLC, GARY DUANE RUPP, PATSY VILLNEFF, TAMERA HARPER 
and EAN HOLDINGS, LLC, 
 

Defendants/Cross Defendants. 
 
 
 
 

FILED IN MY OFFICE
WAYNE COUNTY CLERK

7/20/2017 2:34:16 PM
CATHY M. GARRETT

16-002031-NF

/s/ Cheryl Bascomb
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2 
 

 

At a session of said Court held in the Coleman 
A. Young Municipal Center, Detroit, Wayne 

County, Michigan on this: ________________ 
 

_____________________________________ 
 
 

 Defendant,  FARMERS INSURANCE EXCHANGE (hereafter “Defendant”), has 

filed a Motion for Reconsideration pursuant to MCR 2.119(F) or, in the alternative, for 

Relief from Judgment pursuant to MCR 2.612(C), and the Court being fully advised in 

the premises states as follows: 

 Because Defendant has merely presented the same issues already ruled on by 

the Court, either expressly or by reasonable implication, the motion will not be granted.  

MCR 2.119(F) (3); Sargent v AM Eckhouse, DO, PC, 171 Mich App 703, 706; 430 

NW2d 763 (1988).  Defendant has also failed to demonstrate a palpable error by which 

the Court and the parties have been misled, and has failed to show that a different 

result would necessarily result from correction of the alleged mistake.  MCR 2.119(F)(3); 

Brown v Libbey-Owens-Ford Co, 166 Mich App 213, 216; 420 NW2d 106 (1987). 

 Accordingly, the Court in its discretion will deny the Motion for Reconsideration.  

Charbeneau v Wayne County General Hospital, 158 Mich App 730, 733; 405 NW2d 151 

(1987). 

 Additionally, Defendant has failed to demonstrate that any of the grounds for 

Relief from Judgment are present in this case. MCR 2.612(C). As such, Defendant’s 

Motion for Relief from Judgment will be denied. 

  

Annette J. Berry

7/20/2017
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Therefore, IT IS ORDERED that Defendant’s Motions for Reconsideration and for 

Relief from Judgment are hereby DENIED. 

 

 

       _______________________________ 

 
 
 
 
 
 
 

/s/ Annette J. Berry
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::::i:t,ti~av,fri~~··~~l6t1Jo~hjI1~,;1tj•Itti;i~r;li~·~~.i;his~itl!rJ~.y,J:~e~ifl{r~~1f!iji,6·•i~~ie: 
:·:;.;·;:•:1: 

:~ke J~~i~·li!;:rJ~1ei1J1i]~~)eJ~rso~:\,~;1• rigist~i~d·;\~ the s1J1e'rit}enHsy1Cani~.· •.• · •· 
sf.::

1

•• .·•'e~d;•~~~ril~YreVl~.~ .• ~f 1~;·~6\1:'hjilo.,,,.1ne·¥Jtitbi~f~11~i!d16 ·J~ri1e:~~~r~on .. lva~· 
§~~i~tef lij:th~ st'#.(f~i':N'ji{~1g:\11 lrp,n'b~1B6¢r Ji),·~01 i.1~\-ough Y4.ov~m~t 1, 2ors;,oiily. 

:Jf lj: ' : AJ:.ihlt~~lc)~· i;;d 0111/b~e,; opir,;1edrh·the'Sia1J ofMiohigari from October 30; 

/}Q;i 5tliri{ugh'i!9o~eiitlier), 1015, it had not been opeiate{in the State of Michigan for an 

i 'aggr;g~/e or'rn·q/'e;tijan)O d~Ys}h.·1~~:9iilend~r .ye,rr o[:20! ~ •... : ' 

IlI;:ltfs1oi~•asv;:.~:*~~$s,··~;".l~sti~J9~i~t~n1ty.:i~·t~~ ·l~~1~::s1~1e~.i11,1~i.s·•arn~avtt .. ,1•·• .• ::·.· .• 
~ ~ ~ 
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•. 
Evt/Move l Evt/Ref Nl; Renter Name Evt/Rnt Loe Evt/Rnt Gr1 Evt/Rnt Date Time E'{t(Rnt M/ Return Loe. Return Grp Return DateTime Return M/1 
WSM 29001315 E12049 2049 11/9/2015 8:37 111804 DTWT61 203C 12/9/2015 8:37 
INV PB: &D , Phy.sical Inventory f DlWS60 203G 11/9/2015 6:14 111804 
sco P-BD deleted. RICCI {USG} El2049 2049 ll/8/201S 13:47 ~04 
VCM RICCI/DX2049P16 El20WW 20WW 1l/8/201S 1D:44 llf804 
WSM 28999957 El2049 2049 11/8/2015 10:44 lf04 DTWS60 203G 11/9/2015 6:14 18804 
(M/ DTWS60 CONTROWNG LDC DTWS60 2036 11/8/2015 7:05 ~04 
SCA Body Oa!lli>ga (USG} E12049 2049 11/8/2015 0:40 l.!!799 
BDR RICO (USG} E12049 2049 11/8/ZOB 0:00 l~S04 
DMG DX2049P16 - PASS SIDE DO{ El2D49 2049 11/1/2015 0:00 18799 
ORA 

I 

11/7/2015 19:43 18804 2QS'tZP EVERSON.JONTE E12049 2.04S 10/30/2015 17 :30 1~801 E12D53 2053 
sen P-PM deleted. LOFR MONRC E14014 401.4 :~:~~~~ !~~~ ~;: SCA P.PM/PO Add-FLTF54SO rut1E14014 4014 
PMR LOFR MONRO !USG) E14014 4014 10/30/2015 0:00 18799 
ORA 2G4QQB STEINER,DAVID El4014 4014 10/8/201514:47 1~196 E14014 4014 10/30/2015 12:38 18799 
VCM mikemegats E14014 4014 !;~~~:!!:: ;: VCM 4014 E14014 4014 
ORA 2B3YC9 BRUMAGIN,.!ENI E14018 4018 9/19/WlS 12:00 15096 E14014 4014 10/7 /'UJl5 16:43 15196 
sco P-PM deleted. monro lofr (LE14014 4014 ·-= .,,. ·r VCM DIRTY £14014 4014 9/19}2015 8:07 l 089 
PMR monro lofr {USG) £14014 4014 9/19}2015 0:00 1 089 
SCA ?-PM/PO Add,fLTFS4SO ruk E14014 4014 9/16/201S 7:16 11!658 
ORA 29T3LY CRASTREE,OARR E14014 4014 9/16/2015 7;13 ~ E.14014 4014 9/19/2015 7:00 13009 
ORA 28Z3DG RENNER,RONAU El4014 4014 9/13/2035 11:34 ll478 E14014 4014 9/16/2015 7:00 11658 
ORA 27CTQK CORAN,PAUL El4014 4014 9/8/20').5 8:47 11~00 E14014 4014 9/13/2015 8:26 11478 
ORA 266XM7 BARISH,ROBERT £14014 4014 9/2/201s 16:ls s$1 £14014 4014 9/4/'UJlS 13:18 9907 
ORA 260SJN ZONNA,RI £14014 4014 9/2/1.015 7:55 ;2 E14014 4014 9/2/2015 16:10 9857 
ORA 25P942 SHEARER,RAND1E14014 4014 9/1/2015 8:45 7 E14014 4014 9/1/2015 18:00 9720 
VCM GSO El4014 4014 8/29/2015 14:12 9150 
INV PS: Rl. Performed By: E900 E14014 4014 8/29/20lS 14:12 s:tlso 
ORA 238ISV HARDEN,AORIEt- E14014 4014 8/24/20l510:00 3!113 E140l4 4014 8/26/2015 23:59 9150 
ORA 22PWM4 BURTON,TIMOTIE14014 4014 8/2:1/2015 9:42 Bf 1 E14014 4014 8/23/200.5 9:30 8913 
ORA 2270.Fl ZONNA,RJ El4014 4014 s/19/2015 17:36 s:ip1 E14014 4014 8/20/2015 16:42 8221 
VCM DIRTY E14014 4014 s/19/201517:23 s3r 

I 
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• 

~"==~ ORA 21XO.QN MATT.ERS,AMBE E14014 4014 E14014 4014 8/'l!J/2015 17:19 8100 
VCM OIRiY E14014 4014 

ORA 20YNlC NESBITT ,sARA / E14014 4014 8/15/2015 10:52 6p17 1:14014 4014 8/18/201517:29 7506 

ORA 1 Y4RWQ CRACJUN,LAURA E14014 4014 a/6/2015 B:46 spas El4014 4014 8/15/2015 8:30 6017 

SCD P·PM deleted. monro lofr (L E14014 4014 8/5/2015 18:53 SOSO 
I 

INV PB: Rl. Perf<irmed Sy: E900 £14014 4014 8/S/2015 is:s1 spso 
VCM MONRO LOffi DONE 1;14014 4014 8/5/2015 18:51 5080 
SCA 

I 
P-PM/PO Add-fLTF54SO ruk E1401.4 4014 8/5/2015 13:10 5080 
monro lofr (USG} 

I 
PMR El4014 4014 8/5/2015 0:00 5080 

I 
INV ERITOl CONTROLLING LOCA E14014 4014 8/2/2015 7:29 4859 

I 

8/3/2015 12:56 SOSO ORA lWXRZG SHINN,ROY E14014 4014 8/2/2015 7:26 4~9 E14014 4014 
ORA 2229l9463STRAND,PHIL ERITOl 40VE 7 /30/201511:42 4141 ERITOl 40VE 8/1/2015 B:21 4859 
ORA 929486111 SANT!llO,GfRAI ERIT6l 40V2 111s1201s 11:42 3ps ERIT61 40V2 7/29/WlS :17:Dl 4741 
UVt FBl108SE-The sarellite Rad!· ERITOl 40VE 7/17/201522:37 2971 
ORA 

I 
7/17/2015 20:56 3215 222840554 MARTINEZ)UDY ERIT01 40VE 7 /1£,/20]5 7:52 2,171 ER!T01 40VE 

ORA 222815581 NEMENZ,THOM1 ERIT01 40VE 7/12/2015 17:19 2121 ERIT01 40VE 7/15/2015 19:S4 2971 
ORA 222807322 HAGER,JAMES U ERIT71 40V4 7 /10/20]5 10:59 2366 ERIT71 40V4 7/12/201517;10 2427 
INV 

I 
PITT61 CONTROlllNG LOCA ERIT01 40VE 7/7/201516:541~5 

ORA 22279186JBEAMON,GARY ER!TCll 40VE 7/7/201516:541~5 ERITOl 40VE 7/10/2015 7:42 2366 
ORA 328857711 LEE,MIMG JYE PIIT61 40V6 6/27/2015 7:27 1093 PITT61 40V6 7/2/2015 5:48 1845 
ORA 

I 
6/26/201.513:16 1003 32878286COST1\0M,JASON PITT61 40V6 !!~!~~~:~~ 

P!TT61 40V6 
ORA 32876828!: MONCURE)OHJ,. PITT6l 40V6 PITT61 40V6 6/21/2015 12:43 730 
ORA 32874363!:NEll,RANOALl PITT61 40V6 6/17/2015 13:40 44 PITT61 40V6 6/19/201513:16 676 
ORA 328731064 DEKERMANJl,J~ PITT61 

I 
6/17/201512:44 44 40V6 6/16/201.5 13:24 tq PITT61 40V6 

INV PllTOl CONTROLLING LOCA PITI61 40V6 6/16/2015 13:24 1q 
INV PITIOl CONTROLLING toCA PITT01 40VN 

6;:!;!~~;;~: :d REG E140N1 40N1 
OIN Vehicle is Ope1<1tionally Inst El40N1 40N1 6/15/2015 12:21 10 
PIR Purchase Invoice Received E1409.9 4099 6/ll/2/JJ.5 0:49 0 
TRG El4099 4099 6/ll/2015 0:49 0 

l/{P- f.itts~qk, I'+ ,yavf 
!ft-;, f',{\c,h1,Nv'- ~r 
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.,, APPl flON FOR PERSONAL INJURY PROTECTION .4Er1TS 

Michigan Asslg.ned Claims Plan 
c/o Michigan Automoblle Insurance Placement Facility 
PO Box532318 

Internal Use Only 
Reference#;~---------
Date Recelved: ________ _ 

t1von1a, Ml 48153-2318 
Phone: 734-464-8111 

Plaase note, "you1
' referenced throughout thls. app)lcat\on is defined as the Injured person applying for benefits. 

This appllcation must be completed, signed and received no later than one (l) year from the date of 11ccident. Incomplete or l!feglble 
applications wll! be returned without assrgnment to a servicing Insurer. Please also submit a copy of the pollce report, EMS run form 
and/or any other documentation. All information wm be reviewed, however, please note, addltfonal information may be required. 
lnJurad Person Information 
1, Name of I nJured Person: MlddleName 

3. Llst anyand all narnesyou have previously o;c11rrently go by 

Aptff City 

Aptit 

i. Home PhoneJI 8. Work Phone It !l. C~lf Phone It 

i-:o:,.:..\ &-=-,.,~ 'liS..:..,...,..l.l.....;..._·-~-=...c--Q.....;J--_____ ___._~;;;.._\_\.JJ~---{..(_W_\_-_1~R~~-2~ 11. Marital Status: 
10, Emall Address 

12. Date of Accident 

State Zip Code 

'-4\2\"1 
Staie Zip Code 

0 Married D Separated 

D Divorced ~ver Married 

Owtdowed 

14. tlrtver Lltense state 
/l(t, 

15, At the llmeof theacddent, were you a Michigan resldent1 

a. lfno, llststata: _. -----------

16, At the time of the aCGlclent, d!d you have any auto Insurance? 0 Yes Na 
a. lfyes, !1st Name of Automobile Insurance Company & Polley Numher 

Accident Jnformatlon 
17, Aeddent Location street Clty Stata Zip c;o~e 

18. p rovlde a full demtption of how the acddMtooourred. Note: If yQ~ require eddltlonal space, pleasaatt~ih a separate "1eetw\\h detalls as partofthls appl!catlon. 
1 ~'S <::ir1. r\'::N~ tct. 111 mG!\ (X"'aClr@ a ·torn 10© '"tea ~ 
~ e..<::. faull Of\\fef ·w\fen,n · at.a h· ra-t:c. cF i::i9c:.ec< nit CY'e. 
19. Was a police report made? Yes D Na 
a. If yes, list name of pollca departm t & pollc!! report number: 

20. What vias your poslllonr Driver D Passen1w O Pe.des\rlan D Motorcydlst 

a. If you answered "Passenger', where were you seated ln the vehicle, D Pes~eoger Front saat 0 DrlVer Slde Back Seat 

Do~ 
0 MlddleBackS®t 

0 Passenger Back 5Mt 

mission to use the Involved vehlcle1 El"Yes O No 

2.1. Was the vehicle a motoicycle7 Dves If you answered "Ye'if please provide the followlng: 

·a. llstthenameof theownerCJfthe rnotorcycla: ------.----·-------~-----­
P, Was the motorcycle lns~red atthetlme of the accldent? DY-es D No 
c, List tne name and policy number of the motorcycle's insurance company; 

22.. Were you contatt~d by a doctors office or other parson aboutthl~ clalm? D Doctor D Other 
a. If you answered "Doctor", please provide: 
NamQ ol oa~tor Address 

b. lfyau answered "Oth~r'', pl~ase provlde: 
Name Address 

ACF-01 (09/2013) 

None 

Phone Number 

Phon& Number 

Paf!e 1 of 9 

............. 

p 
•. 
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APP. .TION FOR PERSONAL INJURY PROTECTIO~ NEFl1'S 

In ury Information 

23, Were you Injured in the accident? DNo a. If yes, describe your Injuries: 

24, Are or were you treated by a doctor(s}fur lnjurles from thls accident? 
a, If yes, please provide: 

Q(sName Phone Number 
, -'t'-K.o" slO 

Notei tf you wer_e treated b morethtm .1. cror. attach a separate sheet,vlth conh'rrt In ormc,t/on tJJ ort of thls appJ/catlan, 

25. w(!re you tt'eated In a hospttal? es ONo il, If yes, what type oftreatrnet1t d!d yov receive? D !n-Patlent out~Patlent 

b, If yes, pleasioi provtde: 

Hospital Name r::'.'" Address 

t:\1J,n1;1 :mCd l ;J1 
Phone Number 

,J§iil'lease llstany pre-existing condltlons that you had before thlsac.cJdent and how long you have bean treatlngforthose con<:lltlons. 
~ e.. 

(~11 Had you sought treatment for any prforco'ndlt!ons before this accident? D Yes No D NotAppllcable 
a, If yes, please provide the name, arit!rass and phone number{s) of each doctor and pharmacy you had treated with }Hlortothls ncc!daoi: 
Doctors/Pharmacy Nama Address Phone Number 

Nate; If y.ou.soughttt'ecitmentfrom IDQretlian 3. doctor/pbormacy1 attach .separute sheaf with contact 1nfonnatlon osparto th1s appJlcati{}n, 

{28~.Ware you taking any medications prior to thlsaccldent? D Yes o 

a.1tyes, Pleas& lls:tthe names of alt medications: 

w. oo you have a primary care doctor? as O No 
tor$ Name Address 

a. lfyes, please provk,le: 
Phone Number 

ro 
30~.,e YQl.l received any nrndlei\l blHs1 

ffYes DNo 

32, Na you elrg!btejslr any bene~ts unde-t social security? 

Dves B"lfo 

Medical Insurance 
l:3!l.1Jo you have any klnd of health lnsurance? @"las D No 

Name uf Health ln~urance Co. Adclr~s 
a, If yes, p!ea~e pro11\de: 

Phone Numllar 

Policy or Plan Number: Membet Number: Group Number: 

q4tAre you a Medlrare Be11eflclarv? 0 Yes D No a. If yes, what Is yout Mecllcare HICN tt; 

Employment Information 
~311. Were vou emoloved atthe-tlme ornu~accldenn rxes DNo a. If yt1S provld!l the fo!lowlng\nfarmatiom 

Name, Address and Phone Number of Your Employer Otcupntlan Ai.ierage Weekly Gross Income Ust \he Dat~of Your f:mp!oyme.nt: 
atthetlmeofthe Accident Ftom To 

E:f\s.11.qx1:;e. RW'<"\ I C'OJ '51':(f/ c).. '"' . 
• C\. "" per \,o.:,r I 

Note: Jf l/¢1.1 werq employed by mol'e t/Jan 1 employer, (lttach a s~parateshe'ef wlth{:antuct Tntormatlon 111 part of this <1pplfcatton. 

96, H1;1ve. you missed any work because of your Injuries'/ Ef'ves O No ~s, what iii the first datevou rnlssed work? \\\1l\'5 

·.37~Do you have a note f(om a dm:tor ordering you to stay home fram worn? es ti No a. lf yes, ple~se provide: 
DOG tors Name Address Phone Number 

·:g~. tteve you returne.d to wom? ,Q"'Yes D No ,~·99, l[llotyet returned, have you been givfln a return date? D Yes 0 No 

a. If yes what dated\d vou return to work? " a. lf"es, return to work date: 

40, Were you on the.Job at the. time afthi:rnccldent? 0 Yes g,;,, 
a. lf ves, are you ellulble. for any benefits undarworkers cornpensMl.on? D Yes 0 No 

r_ ilh How A~.Y~~ormaUy get1t<;.wark prior to this atcldent? l,n. PUbl!cTransportntlon, Carpool, Own ceri Etc. 
' ll <I. (, ' ' 
~~)Are you el)11lbleforanybeneflts. lmderanyothri.rwl.lge.OfSillarycontlnuation 11lan? -E7f" Y~ D No 

Page 2 ofs 

ACP•Oi (09/2013) 
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APPLI . ION FOR PERSONAL INJURY PROTECTION . ,EFITS 

Entitlement Information 

4.3, Was thr;e damage ro the;hlcl~wEre occupyll'lf\ or stt;~ by1 Ye~ 0 NrO Unknawr 
---'--"'"4<"'"o.(ll-f!<::_ be !, JkloJt' (=:Iba.:\= ()_ 1/ekvde 

If yes, describe tha damage to the vehicle: 

i11"1Was thevehlcle towed? ,,IKYes D No If yes, please pro>J1de.: Nl:)u; p 1) 
Name of Towing Company Address Phona Numbe.:r 

~(!iWasthevehlc.lerepalred? D Vos D No lfyes,p!easeprovlde; 
Name ofReJlfllr Company Address Phone Number 

<!i,)Do you know the current location of ~he Involved vehicle? D Yes ~o 
location ofVehh;le Address 

lfyes1 please provide: 
Phone Number 

Not,}: If yau were struck by mare than 1 vehlcfe as C1 parlestrlan, attach $eparatc shectwlth CQl1UIC:t lnfarmutlon asparl. of th/sappl(~, 

d. Did you have use of the lnvolvad motor vehicle or tease the Involved motorvehlcle any time before the date of the acc]dent? a Yes D No If yes: 
(!) What was the frequency atwhlchvau used the vehicle? 

~Dally D OnceaWeek D TwoorMorelimosPerWeek q te1tsth-enoncePerMonth D Rarely / 

~ aid you have your own set of keys to the vehicle? Rives D No g. Old you or have you ever had to ask permfssron to drive the vehlcle? &'Yes O No 
\U. Have you ever be,w dent~cl petmlsslon to u~ethevehlcle? 0 Yes ~o 

~ll Did you ever put gas In or do any malntenam:e on the vehicle? 131'es D No 
], Llstthe Name of the ownar/Reslstrant ofVehlcle Involved In the. accident: First Name M~d!e Name 

E.o1;£Cp0-:se. \(.(l0\:6\ 
last Name 

Owner/R!ffli.Strant's Address and Phone Number 

I. Was there 11,utomobUe lns ce In effect for thl ehlcle on the date of the accldent? 

Name of Automobile Insurance Company ;_;e,..,;LC,,.,~C:,-.,.. _____________ _ 
m, lf not you, list the name of the driver of this vehicle: first Name Middle Name 

Polley N,mbera '-{;"i'l!;:,D 9 
~astName 

n, Olct the driver have auto mob lie Insurance In effect on the date of the accident? 0 Yes lfyes: 

Name of Automob\\e Insurance Company: Polley Number: --· ---------
o. lf cllfferent than tM Injured perwn, dld the drlver afthe vehicle have a Driver's Ucense ~tthe lime of the Accident? ~ 

If yet, please provldo: Drlver Llcense II: E:.ll~Y & ~ \ l__~ 3 2 l o3 Driver license State: 
p. Were them .iny other oi:;t:upants In theveh!cle? a~ 0 No If yes: 

How many occupant-s were In the vehlcle? __ _.. __ 

0 No 
D'.:)l 

.~u~nt's ~~ ',_Rf\ tddress 
lf'\\/\g_ ..':l:'.Q:\"!rC:.i.u.i.C\ 2N~ 5. Cm'oO al:. Ct:t:ftut.: 

Phone Numbor m, 1....(1.2 ,.., 
Occupant's Name Addmss Phone Number 

old any of the occupants have uutomobl\e lnsuranc-e In effect on the (late of the accident? D Yes ~ If yes: 
occupant's Name. Name of Automoblle Insurance Company Polley Number 

Note: l more thtm :1. oi:cu antha.d lns!lronce, attach sap a esheet with c-onfm:tln/ormatfon as art of this a pflCtltlon. 

44, Were there witnesses to the l!Cc\dent? D Yes No If ves, ple.ase provltle: 
Witness Name Address Ph()ne Number 

Wlmess Name Address Phone Number 

Note; I more than z witnesses~ attach se arates!Jeet wlth conta~t In ormC1tlon a~ part oJ I/Ii, a /lccmon. 
i~· List all persons Md thelr relationship to ','Ou that IIVad with you at the time of the accident lncludfng your spouse even if they dldnlt live with you: 

Name {Spouse Address if Different than Yours} Relationship *t~ ?£~;~ -"~-"""~~=@tkJ"""-\L-.!..LI 1r'---. __ _ 

.e..$ ..__.1..b,.,."""'8'4,[.,,_f-<C-'-----~------
scparutash et with lnformatron aspartofthlsapp/icat/on. J 

'\ ACF·Ol (09/2013} 
P.i~eaofs 
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APPi flON FOR PERSONAL INJURY PROTECTIO~ IEFITS 

Entitlement Information (continued) 
14.i!. Descr1be ti.U motorvll:hlclss owned by you, your spouse or any relative rasidlng In your home on the date of t}le accldant: lf nor1e1 check here: 0 
Owner/Reliltlonshlp Year, M;;ike & Model of Vehicle Vehlde 1dentlflcat1on Number Plate Number lnsu(lmc,e CO & Polley Number 

/qq'f C~<l 'lt>c. s l A/H 
~/I'). rl/fJ- N/IJ- .;,}- µ,f Jr1v,,.J,k_«· 

Nofa: If more than 8~ altar;h separata 'IJbaet wltl, contact infarmotion ii~ nart of this uppJf,-atlon. 

47, Have you ever flleci a. daJm for Personal JnJury Protei;tlon Benefits? D Yes f'l"'No ;i, If yes, pleas!! provide.: 
Name of lnsur~nce company Claim Number 

4ll. Are you filing this cla1m because there ts a dispute betwean two ot more Insurance companJesfor your Personal !11Jurv Protection coverage? 0 Vas [jl1!'o 
a. If yes, p1easeprovlcle documentation of the dispute and the-fo!lowlngt 

Nam(! of Insurance Company Phone N"umber Clalm Numher 

Name of ln5\lrance Company Phone Number Clalm Number 

49, Please document what actions you have bken to determ!M that th!lre Is no other auto lnsurnnco covernge. Thls question should ha completed to expedite 
~~*ims ~~e$s (atti.tclt iiddltlonal sheet{s) if neudad and any S\tpportln11 d9,G!lmentatl'g'l· as see. -..;.;,. · (:e'"C- ,,..-:-, . ~ • 

Please note, If 1he top ~o boxes below era notacknow1edged and tha(lppll(:t'ltlon ls not slgnad and datad, the apfllicatlon will be consldered Incomplete and will 
be returned to the injured person or their reprem1tatt'1a forfurthercomplatlon. 
OOave reviewed the application.in Its entirety and attest thlitthe lnfotmatlon contained therein istrua and aci:;urate. If I am a madlcal provider Md am i;:ubmlttlng 
this 1:1ppllc11Uonon behalf of the lnJured person, I attest that I have thoroughly lnvastlg&tf:ld and verified al! documente(flnfoi·matlM, A\l lnformatlon I have supplled 
~resentatlon oflnformatlon obtained ftomthe lnjure.d pe.~on or their re.pre5e.ntat\ve. 

admowledg:e I have read the fol!owlog ftmul warning: 
fRAUD WARNING 

A person who presents or causes to be presented an oral or written statement, Including computet"\.generated Information, as part 
of or In support of a claim to the Michigan Assigned Claims Plan malntatned by the Michigan Automobile Insurance Placement 
Facllity for payment or any other benefit knowing that the stetement contains false informatlon concernlng a fact or thing material 
to the clalrn commits a fraudulent Insurance act under section 4503 of the Insurance code that Is subject to the penalties Imposed 
under sectton 4511, A cl aim that contains or is S\lpporte.d by a fraudulent Insurance act as described In this .subsection Is 
lnell~ibl• for payment or benefits under the Assigned Clalms Plan. 
~ersland that by suhrnlttloa;theappllcatlonfor Peneflts, the owner oft ha Involved, uninsured eutomob11ewlll ba financlally res.pons\bte for reimbursement of 
al\ no fault benefits paid and costs associated wlth thls claim pursuant to the Mlchig;;n No Fault Act. 
O If I have provided an e.mnll address, I understand 1hat all future 1,orrespondenoo and Information regardln3thlstla\m maybe exchanID,lci via tha ema!! contact 
rirovli;Jed, 

• ~Jlitlatu ofl~ef,Sijf):orRepreseit{il.tlve ,prtnte:d;NUme ·ot MJured. Pe_rsQry. or. ~(lpres,ll.flt~tlve 08.tii.:.::) 

X ,L L._~- I • . ~ ------
X \ _, t., i=,,eJs,.,., .. /Z...-LT-tS-

Siitizatu 'e or Preparer {If dltfemr'lt than above) PrinteO Neme of Prepa<er {If different than above:) Date: 

X ~ X 
Who prepared this. appliattlon? D Injured Person 0 Attotney D Third PartyBll!er Email, f.ix or Mall the signed appllcatlon to: 

D Parent 0 Legal Guardhm lf other thur. Injured Party, pl~Me provide: Michigan Asslgl\ed Cl alms Plan 
c/-0 Michigan Automobile 111surance Placement FatllltY 

Address: PO Box 532318 

City: state: ___ ZtpCotle: ___ Livonia, Ml 48153-2318 

Phone: 734464-8111 Fax: 734,943-6068 
Phone Number: Emall: lnfo@michac~1ors 

P.ige4of5 

ACF-01109/2013) 
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,· APP, .TION FOR PERSONAL INJURY PROTECTIOt\ .1\IEFlTS 

AUTHORlZATION FOR RELEASI: Of INFORMATION 

FRAUD WARNING 

A person who presents or causes to be presented an oral or written statement, lrwluding computer-generated Information, as part of 
or in support of a cfafm to the Mkhlgan Assigned Cl alms Plan maintained by the Michigan Automobile Insurance Placement Facllity for 
payment or any other benefit knowing that the statement contains false Jnformaflon concerning a fact or thing muter/al to the claim 
commits a fraudulent fnsurante act under section 4503 of the Insurance Code that is subject to the penalties imposed 1mder sect/oil 
45J.1. A claim thttt contains or I$ supported by a f rauclulent I Mura nee act as described In this subsection Is Ineligible for p(1Jlment or 
benefits under the Assigned Clafms Plan. 

I hereby request and authorize the dlsdosure of protected health information and any other records about me. 
The name or other specific identification of the person(s) or class of persons authorized to receive the 
information: The Michigan Assigned Claims Plan maintafned by the Michigan Automoblle insurance Placement 
Facility and/or their Servicing Insurers. 

r understand that the information dlsclosed may be subject to redisclosure by the person(s) or class of 
person(s) receivlng It and no longer protected by the federal privacy regulatlons. For the purpose of risk 
management, claim adjustment or administration, The Michigan Assigned Claims Plan maintained by the 
Michigan Automobile Insurance Placement Faclllty and/or their Servicing Insurers will have complete and 
unrestricted rlghts to OBTAIN, DISCLOSE, RELEASE, or MAKE USE of personal or privileged information about 
me which may Include financial and wage statements, all medical records; hospital records, reports, charts, 
notes, histories, laboratory records and reports, diagnostic test reports, doctor's and nurse's notes, 
.correspondence, and all other material, Including x~rayfilms, MRI's, Cl''s and EMG/NCS and charges for all care, 
treatment and prognosis at any and all times for any condition whatsoever. 

I understand this authorization could include informatlon with respect to HIV Infection, AIDS, mental health, 
substance abuse, and alcohol abuse. Those who may RELEASE this information, to the extent permitted by 

applicable law, Include health care providers, government agencies, other ,nsurance companies, insurance data 
base operatorst third party acimfnlstrators, or managed care companles, their agents, or contractors. 

l understand this authorization shall be valid for three years from the date accompanying my signature. I may 
revoke this authorization by notifying the medical provider and The Michigan Assigned Claims Plan maintained 
by the Michigan Automobile Insurance P1ac;:ement Fadllty and/or their Servicing Insurers In writing of rny desire 
to revoke It. However, I understand that if I revoke this authorization, It wilt not have any effect on actions they 
took before they received rnv revocation . 

I agree t at a photographic copy of this.authorization shall be as valid as the original. 

\ ~ /2-;l:J--!I 
,Sign_ tu ~.f J~ur_~Q Patty o~ Legal Guardian (if appllcable) O'cite. 

:.J r.:··A.M < Ev~ ..s i ~ 
rrlnted Name of Injured P.arty ) ,-~oclai°Se~url~y Numb.e5 

Printed Name of Legal Guardian 

l'age6 pfS 
ACF·01 (0~/201!\) 
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STATE OF MICHIGAN 

IN THE CIRCUIT COURT OF WASHTENAW 

JONTE EVERSON, 

Plaintiff, 

Vs. 

FARMERS INSURANCE EXCHANGE, 

Defendant(s)/ Third-Party Plaintiff. 

Vs. 

ENTERPRISE LEASING COMPANY OF DETROIT, 

Third-Party Defendant. 

Daniel G. Romano (P49117) 
ROMANO LAW, PLLC 
Attorney for Plaintiff 
23880 Woodward 
Pleasant Ridge, MI 48069 
248.750.0270 

Matthew C. Koss (P74088) 
CORY, KNIGHT& BENNETT 
Attorney for Defendant Farmers Insurance 
100 W. Big Beaver, Suite 650 
Troy, MI 48084 
248.244.8931 

Case No.: 16-359-NF 

Hon. David S. Swartz 

Mark L. Dolin (P45081) 
Michael B. Barey (P41445) 
KOPKA PINKUS DOLIN 
Attorney for Defendant Enterprise 
33533 W. Twelve Mile Road, Suite 350 
Farmington Hills, Ml 48331 
248.324.2620 

THIRD-PARTY DEFENDANT'S MOTION FOR SUMMARY DISPOSITION 
PURSUANT TO MCR 2.116(Cl/8) and (10) 

NOW COMES Third-Party Defendant, ENTERPRISE LEASJNG COMPANY OF 

DETROIT, LLC by and through its attorneys, Mark L. Dolin, Esq., Michael B. Barey, Esq., and 

KOPKA PINKUS DOLIN PLC and for its Motion for Summary Disposition Pursuant to MCR 
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2.116(C)(8) and (10), states as follows: 

1. This is a claim for reimbursement brought by Third-Party Plaintiff for First Party 

No-Fault benefits allegedly paid or to be paid to Plaintiff. 

2. Third-Party Plaintiff alleges that it is entitled to reimbursement for any payments 

made to Plaintiff Everson for injuries allegedly sustained in the motor vehicle accident of 

November 7, 2015. 

3. The involved vehicle is a rental vehicle rented by Jonte Everson from Enterprise 

on October 30, 2015. (Exhibit A, rental contract). 

4. The rental vehicle at issue was a Pennsylvania registered vehicle and owned by 

EAN Holdings, LLC. (Exhibit B, vehicle registration), 

5. Third-Party Plaintiff alleges in its Third-Party Complaint that it is entitled to 

reimbursement from Enterprise for any no-fault benefits paid to Plaintiff pursuant to MCL 

500.3101. 

6. MCL 500.3102 exempts non-resident owners or registrants of motor vehicles 

from maintaining Michigan personal injury protection coverage on vehicles that are not operated 

in Michigan for an aggregate of more than 30 days in a calendar year. 

7. MCL 500.3101 is inapplicable to the facts in this case as the rental vehicle at 

issue was not operated in Michigan for an aggregate period of more than 30 days in 2015. 

(Exhibit C, vehicle rental history and Affidavit of Heidi Nisch). 

8. As MCL 500.3101 is inapplicable to Enterprise, Third-Party Plaintiffs claim that 

Enterprise is in first priority for payment of personal insurance benefits for Jonte Everson 

pursuant to MCL 500.3114, such that Third-Party Plaintiff has not stated a claim upon which 

relief may be granted and summary disposition is appropriate per MCR 2.116{C)(8). 
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9. As MCL 500.3114 is inapplicable to Enterprise in this case, there is no genuine 

issue of material fact contained in Third-Party Plaintiff's Complaint and summary disposition is 

appropriate per MCR 2.116(C)(10). 

10. As MCL 500.3101 is inapplicable to Enteiprise, Third-Party Plaintiffs claims 

pursuant to MCL 500.3114, MCL 500.3142, MCL 500.3148 and MCL 500.3172 are also 

inapplicable to Enterprise such that Third-Party Plaintiff has not stated a claim upon which relief 

may be granted and summary disposition is appropriate per MCR 2.116(C)(8). 

II. As MCL 500.3114, MCL 500.3142, MCL 500.3148 and MCL 500.3172 are 

inapplicable to Enterprise in this case, there is no genuine issue of material fact contained in 

Third-Party Plaintiffs Complaint and summary disposition is appropriate per MCR 

2.116(C)(10). 

WHEREFORE, Enterprise respectfully requests that this Honorable Court grant its 

Motion for Summary Disposition pursuant to MCR 2.116(C)(8) and (10) and dismiss Third­

Pmiy Plaintiffs Complaint with prejudice. 

Dated: January 30, 2017 

Respectfully submitted, 

By:_,c..:='--'--"'----­
Mark L. olin (P4508I) 
Michael B. Barey (P41445) 
KOPKA PINKUS DOLIN 
Attorney for Defendant Enterprise 
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STATE OF MICHIGAN 

IN THE CIRCUIT COURT OF WASHTENAW 

JONTE EVERSON, 

Plaintiff, 

Vs. 

FARMERS INSURANCE EXCHANGE, 

Defendant(s)/ Third-Party Plaintiff. 

Vs. 

ENTERPRISE LEASING COMPANY OF DETROIT, 

Third-Party Defendant. 

Daniel G. Romano (P49I 17) 
ROMANO LAW, PLLC 
Attorney for Plaintiff 
23880 Woodward 
Pleasant Ridge, MI 48069 
248.750.0270 

Matthew C. Koss (P74088) 
CORY, KNIGHT & BENNETT 
Attorney for Defendant Farmers Insurance 
100 W. Big Beaver, Suite 650 
Troy, MI 48084 
248.244.8931 

Case No.: 16-359-NF 

Hon. David S. Swartz 

RI::. Ct".l\l'ED 

tEB O 2 '/Ori 
ntenaw co1.m\Y 

was . i.er 
cterkfRcg1s 

Mark L. Dolin (P45081) 
Michael B. Barey (P4I445) 
KOPKA PINKUS DOLIN 
Attorney for Defendant Enterprise 
33533 W. Twelve Mile Road, Suite 350 
Faimington Hills, MI 48331 
248.324.2620 

BRIEF IN SUPPORT OF MOTION 

I, FACTUAL OVERVIEW 

Third-Party Plaintiff alleges that it is owed reimbursement for medical treatment 

provided to Jonte Everson for injuries allegedly sustained in a motor vehicle that occurred on 

November 7, 2015. 
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Third-Party Plaintiff now brings this suit, alleging that Enterprise is first in order of 

priority per MCL 500.3114 for payment of first party no-fault benefits to Jonte Everson. 

However, MCL 500.3102 exempts Ente1prise from maintaining Michigan No-Fault personal 

injury coverage as the vehicle rented by Plaintiff Everson was registered in Pennsylvania, owned 

by BAN Holdings, LLC and was not operating in Michigan for an aggregate of more than 30 

days in 2015. Therefore, Third-Party Plaintiff has not stated a claim upon which relief can be 

granted against Enterprise and there is no genuine issue of material fact as to Enterprise such that 

Third~Party Plaintiff's Complaint must be dismissed with prejudice. 

II. STANDARD OF REVIEW 

A motion brought pursuant to MCR 2.116(C) (8) tests the legal sufficiency of a claim. 

Koenig v City of Berkley, 460 Mich 667, 674, 597 NW2d 99, (1999); Spiek v Department of 

Transportation, 456 Mich 331,337, 572 NW2d 201, (1998). When deciding such a motion, the 

court may consider only the pleadings. MCR 2.116(0) (5); Spiek, supra; Simko v Blake, 448 

Mich 648, 654, 532 NW2d 842, (1995). However, in an action based on a contract, the court 

may examine the contract. Woody v Tamer, 158 Mich App 764,770,405 NW2d 213, (1987). 

The court must accept as true all factual allegations contained in the complaint, as well as 

all reasonable inferences which may be drawn from those allegations. Singerman v Municipal 

Serv Bureau, 455 Mich 135, 139, 565 NW2d 383, (1997); Simko, supra. The court may not 

consider the merits of the plaintiffs factual allegations. Mieras v DeBona, 452 Mich 278, 291, 

550 NW2d 202, (1996). "The trial court must consider ail well-pleaded facts in favor of the 

nonmoving party and should grant the motion only if the allegations fail to state a legai claim." 

Worte/boer v Benzie Co, 212 Mich App 208,217, 537 NW2d 603, (1995); Radtke v Everett, 442 

Mich 368, 373-374, 501 NW2d 155, (1993). 
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A motion under MCR 2.116(C)(10) tests the factual sufficiency of a complaint. In 

deciding a motion brought under this sub-rule, the trial court considers the documentary evidence 

which is substantively admissible and which is submitted by the parties in the light most 

favorable to the party opposing the motion. Maiden v Rozwood, 461 Michigan 109, 120; 597 

N. W.2d 817 (1999). If the evidence fails to establish a genuine issue regarding any material fact, 

the moving party is entitled to judgment as a matter of law. Id. 

A litigant's mere pledge to establish an issue of fact at trial cannot survive summary 

disposition under MCR 2.116(C)(10). The Plaintiff must proffer substantively admissible 

evidence in opposition to a motion under MCR 2.116(C)(10), and again the reviewing Court 

may not einploy a standard citlng the mere possibility that the claim might be supported by 

evidence produced at trial. See Maiden, supra, at 121 (1999). 

The Supreme Court defined "substantively admissible1
' evidence as requiring an adverse 

party to 1'set f01th specific facts showing there is a genuine issue for trial." Further, by 

"presenting inadmissible hearsay evidence, a non~moving party is actually promising to create an 

issue for trial where the promise is incapable of being fulfilled. The non-moving party is not 

showing that a genuine issue exists. Permitting inadmissible evidence to suffice an opposing 

summary disposition would require less than the pre-1985 court rule and create illusory fact 

issues." See Maiden, supra, at 124 (1999). 

III. LAW AND ARGUMENT 

In its Third-Party Complaint, Plaintiff claims that Enterprise is the "insurer" of the 

vehicle and is in first priority for payment of no-fault benefits on behalf of Jonte Everson 

pursuant to MCL 500.3114. 

MCL 500.3114 provides as follows: 
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Persons entitled to personal protection insurance benefits or 
personal injury benefits; recoupment barred; order of priority 
for claim of motor vehicle occupant or motorcycle operator or 
passenger; 2 or more insurers in same order of priority; partial 
recoupment. 

Sec.3114, 

(4) Except as provided in subsections (1) to (3), a person suffering 
accidental bodily injury arising from a motor vehicle accident 
while an occupant of a motor vehicle shall claim personal 
protection insurance benefits from insurers in the following order 
of priority: 

(a) The insurer of the owner or registrant of the vehicle occupied. 

(b) The insurer of the operator of the vehicle occupied. 

While Defendant admits that it rented the vehicle, EAN Holdings is the owner or registrant of the 

vehicle occupied by Jonte Everson, per MCL 500.3102 and the terms of its rental contract, it is 

not required to maintain the personal protection insurance required m1der MCL 500.3101 and is 

not required to provide Michigan No-Fault personal injury protection benefits to Jonte Everson. 

MCL 500.3101 provides as follows: 

500.3101 Security for payment of benefits required; period 
security required to be in effect; deletion of coverages; 
definitions; policy of insurance or other method of providing 
security; filing proof of security; "insu1·er" defined. 

Sec. 3101. 

(1) The owner or registrant of a motor vehicle required to be 
registered in this state shall maintain security for payment of 
benefits under personal protection insurance, property protection 
insurance, and residual liability insurance. Security is only required 
to be in effect during the period the motor vehicle is driven or 
moved on a highway. Notwithstanding any other provision in this 
act, an insurer that has issued an automobile insurance policy on a 
motor vehicle that is not driven or moved on a highway may allow 
the insured owner or registrant of the motor vehicle to delete a 
portion of the coverages under the policy and maintain the 
comprehensive coverage portion of the policy in effect. 
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Enterprise does not dispute the plain language of MCL 500.3101. However, MCL 

500.3012 exempts Enterprise from the requirements of MCL 500.3101. MCL 500.3102 

provides as follows: 

500.3102 Nonresident owner or registrant of motor vehicle or 
motorcycle to maintain security for payment of benefits; 
operation of motor vehicle or motorcycle by owner, registrant, 
or other person without security; penalty; failure to produce 
evidence of security; rebuttable presumption. 

Sec. 3102. 

(1) A nonresident owner or registrant of a motor vehicle or 
motorcycle not registered in this state shall not operate or 
pennit the motor vehicle or motorcycle to be operated in this 
state for an aggregate of more than 30 days in any calendar 
year unless he or she continuously maintains security for the 
payment of benefits pursuant to this chapter. 

In this case the rental 'Vehicle was registered in Pennsylvania and had only been operated 

in Michigan from October 30 2015 to November 7, 2015. As the vehicle was only operated in 

Michigan for 9 days in the calendar year of2015 it was not required to have Michigan No-Fault 

Insurance and Third-Party Plaintiff is not entitled to reimbursement for first party no-fault 

benefits from Enterprise. (Exhibit C, Affidavit of Heidi Niscb). 

The Michigan Supreme Court case of Park v DAIIE, 426 Mich 191, 393 NW 2d 833, 

(1986) is disposittve of this case. In Parks, Roadway Express, a Delaware corporation, was 

engaged in the interstate transportation of goods. Roadway employed Plaintiff Parks, a resident 

of Michigan. Parks was injured while working inside a Roadway trailer at Roadway's Muskegon 

terminal. The trailer in which Plaintiff was injured was owned by Roadway and registered in the 

state of Tennessee. Plaintiff filed suit to recover no-fault benefits against Roadway, his self­

insured employer and others. The trial court granted Roadway's motion for summary disposition, 

as Roadway was not subject to liability under the Michigan no-fault act. 
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After the Court of Appeals reversed the trial court's decision, the Michigan Supreme 

Court upheld the trial court, finding that Roadway was not responsible for personal protection 

benefits under the Michigan no-fault act. This was so because Plaintiff was injured in a vehicle 

that was not registered in the state of Michigan and had not been operated in the state of 

Michigan for more than thirty days. 

The Park~ case is exactly on point to the facts in this case. In this case, the vehicle in 

question was registered in the state of Pennsylvania. Furthermore, it had only been operated in 

the state of Michigan for 9 days in 2015. Thus pursuant to MCL 500.3102, Defendant Enterprise, 

like Roadway Express, was not required to provide Michigan no-fault benefits for its vehicle. 

More recently, in the case of J.B. Hunt v. Adams and State Farm Mutual Automobile 

Insurance, Case No. 4-CV-70347-DT, (Exhibit D), the Federal Court for the Eastern District of 

Michigan relied on the Parks case in upholding summary disposition in favor of Plaintiff. J.B. 

Hunt Transportation Inc. 

1n the Hunt case, one Jamal Adams was riding a motorcycle and drove into a tractor 

trailer owned by J.B. Hunt and driven by J.B. Hunt's employee, Herman Diaz. Adams was 

seriously injured as a result of the accident and requested that J.B. Hunt provide him personal 

protection benefits. J.B. Hunt declined to pay personal protection benefits, arguing that the 

mandatory security requirements of the Michigan No-Fault Act did not apply. J.B. Hunt asserted 

that the tractor trailer had not been operated in the state of Michigan for more thirty days in the 

calendar year of 2003. Furthermore, the tractor involved in the accident was registered in the 

state of Oklahoma and J.B. Hunt is incorporated in Georgia. Therefore, J.B. Hunt as a non­

resident owner or registrant of a motor vehicle, which was not operated in the state of Michigan 



[Appellee's Appendix - Page 117b]

EVERSON - EAN's Motion for Summary Disposition
R

EC
EIV

ED
 by M

SC
 4/15/2020 8:58:20 A

M

for more than thirty days in a calendar year, was not subject to the security requirements of the 

No-Fault Act pursuant to MCL 500.3102 (1). 

The Honorable Robert Cleland of the United States District Court, Eastern District of 

Michigan found that there was no material question or fact that neither the tractor nor the trailer 

were operated in Michigan for_ more than thirty days in 2003 and therefore granted J.B. Hunt's 

motion for summary disposition. 

Once again, like the Parks case, the Hunt case is identical to the factual situation here and 

supports Defendant's motion for summary disposition in this matter. 

The Court of Appeals recently affit1ned Defendant1s positions in this case - that it is a 

non-residellt owner or registrant of a motor vehicle, which was not operated in the state of 

Michigan for more than thirty days in a calendar year and was not subject to the security 

requirements of the No-Fault Act pursuant to MCL 500.3102 (1). 

In the March 1, 2016 unpublished opinion in the case of Adam }feichel v Geico Indemnity 

Company, et al, WCCC Case No., 12-003780-NF, Court of Appeals docket number 323818, the 

Court was faced with the same set of facts to what we have here. (Exhibit E). The Ford Fusion 

involved in Heichel accident was owned by BAN Holdings, L.L.C. and registered in North 

Carolina and had been operated in Michigan for less than 30 days when it struck Adam Heichel's 

motorcycle. The Court, in Heichel also relied upon the Parks: 

Parks is not precisely on point, as it arose from a workplace injury 
in an employment context, did not involve a motorcycle, and dealt 
with a different subsection of MCL 500.3114. These distinctions 
make no difference. In Parks, the vehicle involved in the 
accident was owned by a self-insured nonresident company, was 
registered in another state, and was not required to be registered in 
Michigan. The same is true here. In Parks, another insurer 
contended that the nonresident vehicle owner was liable under 
MCL 500.3114, regardless of whether the no-fault act required the 
owner to maintain security on the vehicle. Again, the same is true 
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here. In Parks, the Supreme Court rejected the complaining 
insurer's argument, holding that the registration requirement set 
forth in §3101(1) is the key to liability under the no-fault act. A 
vehicle that does not need to be registered in Michigan cannot 
trigger the application of the priority provisions set forth in 
MCL 500.3114. Parks, 426 Mich at 203-204. (Emphasis added). 

The factual scenario in Heic:hel is identical to the factual scenario in this case. As the 

ELCO vehicle was not subject to the requirements of MCL 500.3101, it cannot trigger the 

application of the priority provisions set forth in MCR 500.3114. Additionally, the Michigan 

Supreme Court has recently denied the application for leave to appeal brought by GEICO, thus 

upholding the Heichel opinion. (Exhibit F). 

Defendant argued this same motion in Genesee County Circuit Court on January 25, 2016 

before the Honorable Geoffrey L. Neithercut. Judge Neithercut agreed with the Defendant's 

position and granted summary disposition. (Exhibit G). 

IV. CONCLUSION 

As shown above, it is clear that Enterprise is exempt from the requirements set forth in 

MCL 500.3101 pursuant to MCL 500.3102 and thereforej Plaintiff Everson is not entitled to 

Michigan No-Fault personal injury protection benefits from Enterprise. As such, Enterprise is 

not in the order of priority of MCL 500.3114. 

Third-Party Plaintift's Complaint fails to state a claim upon which relief may be granted 

and there is no genuine issue of material fact. Thus, summary disposition is appropriate under 

MCR2,116(C)(8) and (10). 

WHEREFORE, Defendant respectfully requests that this Honorable Court grant its 

Motion for Summary Disposition pursuant to MCR 2.116(C)(8) and (10) and dismiss Plaintiffs 

Complaint with prejudice. 
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Dated: January 30, 2017 

Respectfully submitted, 

KOPKA PINKlJS DOLIN 

Attorney for Defendant Enterprise 
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STATE OF MICHIGAN 

IN THE CIRCUIT COURT OF WASHTENAW 

JONTE EVERSON, 

Plaintiff, 

Vs. 

FARMERS INSURANCE EXCHANGE, 

Defendant(,)/ Third-Party Plaintiff. 

Vs. 

ENTERPRISE LEASING COMPANY OF DETROIT, 

Third-Party Defendant. 

Daniel G. Romano (P49117) 
ROMANO LAW, PLLC 
Attorney for Plaintiff 
23880 Woodward 
Pleasant Ridge, Ml 48069 
248.750.0270 

Matthew C. Koss (P74088) 
CORY, KNIGHT& BENNETT 
Attorney for Defendant Farmers Insurance 
100 W. Big Beaver, Suite 650 
Troy, MI 48084 
248.244.8931 

Case No.: 16-359-NF 

Hon. David S. Swartz 

Mark L. Dolin (P45081) 
Michael B. Barey (P41445) 
KOPKA PINKUS DOLIN 
Attorney for Defendant Enterprise 
33533 W. Twelve Mile Road, Suite 350 
Farmington Hills, Ml 48331 
248.324.2620 

NOTICE OF HEARING 

TO: Court Clerk 
Counsel of Record 

PLEASE TAKE NOTICE Defendant's Motion for Summary Disposition will be brought 

on for hearing before Hon. David S. Swartz, Washtenaw County Circuit Court, on Wednesday, 

March 1, 2017 at I :30 p.m .. , or as soon thereafter as counsel may be heard. 
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Respectfully submitted, 

Dated: January 30, 2017 

PROOF OF SERVICE 

The undersigned certifies that a copy of the foregoing 
instrument was served upon the attorneys ofrecord of 
all parties to the above cause, by mailing the same to 
them at their respe tive addresses as disclosed by the 
pleadings herein, ith postat:e fi prepaid thereon, 
on a. It\ ,20 7 .. . 

L RKOZI 

....... -" 
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F 01/T l Ill 11< .Ill Ill M l'I I .. ~ 

~ No Guso!1ne Refunds 
l1~ 1!1/JI.W.~11M!l'llHl!t.f 

REPLACEMENT VEHICLE 

''""' 
f 1'11 If• th 111 .i.i 1,'i Iii f 

No Gasoline Refunds 
~ t I/ I IP 

>TATf or ~!Nr>.:. mc 1M~ ,oc.\t)Wl~a ~Til[(St 

HI-PA 

2Q5Y2F 

-'fERT®-

.... - .. --- - -NO t:HAR~EMiLEAGC 

f-tif _@.__,2 5:;)_ -- --

.DH,OR.Cll:'rl t?_.50,".VAt .•.. 

. __ _PAI /3.,.0.QIDAV 

• •w ...... FUEL CHAR~!l,5~/GALLON 

TOTAL CHARGes 



[Appellee's Appendix - Page 124b]

EVERSON - EAN's Motion for Summary Disposition
Exhibit A: Rental Agreement

R
EC

EIV
ED

 by M
SC

 4/15/2020 8:58:20 A
M

'wi 
i 
' . 

I0:23 Ml 

·-,,,.,.,,...,11 ... ~"'. 
No .Gasoline Refunds 

---m 
,----------H~a!.-'1' ·····•·-- ····oi'r>:C"~ 

g10lli'fJl.<,UV1'tCl.fDM.V ll'l""'111'0t1MUIDll['l,l~D.N>OW. 

111-PA 

'' ·~,..."' ... ,,.Ml r lffl<'.TIOtttlNrrCUCO<DJ<lln'Wl.l.Afffel1"""1U<IIIIITiA>ClllOn~v"<Olnl:I~-

':.,.,..... w:, IDJ.ll.040 ~.~!Ii!!.~ ~ OFFER R Ai'f ADDITION ~.V!,....._n ~~WT- ~ IIQIWl:t 
CHARGE THI; FOLi.OWiNG OPTIOIW. ~rm~ 

'658009 

20SY2P 
--------

HIClE'SJc:93n!OUR--·- -··· 
il7.32/[)AV 

OUNG"11HfW:R"\.IA!VED ___ _ 

PRODUCTS: DAMAGE WAIVER: ~ 0Eclm£s11w =c---''e"e'e">'O~"'-,:i---.--·-·-·- ------·-·---s' 
PERSONAL ACCIDENT INSURANCE/~~ _,. """"' 
PERSONAL EFFECTS COVERAGE; eD/RlClp,-q su, v_,o ~~. 11WJ..t1"1 

SUPPLEMENTAL LIABILliY 
PROTECTION ANO ROADSIDE =~ t LIH!S P.rr.~~ ~ 
ASSISTANCI! PROTECTION. 6EFOR!: ui.-m-

OECIDING TO PURCKASE MIV OF ·• c llf! 5L~ 
THl;SE PRODUCTS, YOU MA.V WiSf1 
TO OETERM!NE WHETHER YOUR ~m:r--f'Nj ... 
PERSONAL INSURANCE, CREDIT 

~~~i1m:°f ~J~ER PiFoTvEEJfig~ 
0URINl3 THE RENTAL PERIOO. THE 

~~§g~ l~FNo'fieg~IR~Efa 
RENT VEHICLE. 

REPLACEM~T VEHICLE 
C 1$ Q} ¥ ~~RX 

-~ "" 

1 WILL l!EnJAA' CAR ev, 

a1DOmOWJ. INTORW.TIOII 

• 

ua CHA~GE ,2.so1BALLON 

___________ ___,.j 

11 SAi.ES TAX 6.000/RENTAL 
TAD IUH-r Ax·2;00K7RENTAL--·--- _,. -
!:£.J!.~C $0./ltl~~V. , ··-~·-··~-

TOTALCHAAGES 

w DEPOSITS 

00 1 I 1:::=:::::::-:,:::c=========:====;;;, ;;;~;·· .. ·-·····--
0 0 

0 ~----1 

"' .,,.,11311,\~!Jt:lll!JI~ 

No Gasoline Refunds 
1 lo I 

3i!lf,79 321f,?9 
C,28 4 

...... ,. . -- _.__., • ,J 
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r---------.ir. "=-=,,_____.,........,ct"\---;:-::;..,,a,~"~--==-:=: 
tw;v,mw--rQ~- TYPE 11 -------·-;mr,TE""~ 

2Gl5VZP 

II 1 \'.IIAAGCS ,r O"if\1w;~a.---.,,_,jllsio,t;ji1El'£E!N-"-trl----- _....,__-8f3J ~M, m7? 

ORIGINAL VEHICLE" 
'-ij',QH-···--- ··•--fttfAn: /i~·-•--h, Orr!Ci~-- ----------------~ 

Wf~ ,u..,. 1£Vl99l-n.:;;;.,,;:...--··----------~-----·· · 

,!Ollo,,-.;a;,r-, -~J<,eo,"".---,J,~i~>.t-!·---------·· ··tt\r~~eotir--1-----

--------·--............... -~----..! 
i 

:ffl'Y4 '~ 
, .. ~~ __ o _____ . -·· ~--NO- CflAR6E-ftll.:EAElE-.. -- -···---...: 

---.....-~·-~-,,.- -- p{,M;,~-4--Rf/· -
··---

' ,, .............. ..,., .. _ 
rt><!~ ~'"'"'~'""'"'!'"' 
~ No Gasollne Refunds 
~-, I ~ ,., "' .w ,'1•w,.,. ,,. , 

.OFFER FO AN ADD!TIONA{ ~"";'~ffl%'Zif 
Ctt.\RGE THE FOLLOWl!,IG OPTJONAI. 
PRODUCTS: DAMAGE WAlVER; • 11E.cu11e~ ow 

~~~~~~ Aei~~~~J ~g=g~=~~•ua•t 
SUPPLEMENTAL LIASIL!TY ......,c:; 
PROTECTION AND ROADSIDE O&llij~G PAIIPEII 

ASSISTANCE PROTECT!ON, BEFORE ~ • 
DE!Cl!'llNO TO PURCHASE: Aff'f OF -~ ti~cu~~ 
THESE PRODUCTS, VOU W..Y WISH = ,,_ 
TO DETERMINE WHETHER YOUR .~i'.fl 
P€RS0NAL INSURANCE, CREDI 
CARD OR OTHER COVERAG 
PROYJDES YOU P/tOTE'C 
OURJNG THE RENTAL PERIOD. 
PURCHASE OF ANY OF THESE 
PRODUCTS IS NOT REQUll!EO TO 
RENT VEHICLE, 

MF'LACEMENl VEHICL~ 
t1011eora oMJ 

" 
"" , . 

I"'::..__ tr ,,o 

,o!ll •tll1U.1J1i1t»l'll,1I 

f No Gasollno Rerun . ' 

-----------·--- . ---- -- -- --
--------- ;Jrf---

W DR CDW 9?.50/DAY 

--.------1 

8. CHARGE 12,50/GAllON 

I SALES TAX 6,00!'1RENf0Al~---"I ADIUN-T~X"1!;00;(~TAc 
LF REC SO, 6b{DAV 

_j 
... -~ 

' --------------, 
mrA~ CHA~GES 

DEPOSITS 

R~FUNOS 

C Af< 
• ,, 

_, 
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Puge Io/' 1 

MlCHlGAN, 21SX1 ALLEN RD, WOODHAVl!N, MX ill81S316S6 (7:;14) 69~-Gas:o 

RENTAL AGRfEMENf REf# 
458009 2QSY2P 

R.ENTl':R 
EVERSON, JONTE 

DATE & TIME OUT 
10/30/2015 09:23 AM 
DATE & TIME IN 
11/17/2015 09;17 AM 

BILLING CYCLE 
24.HOUR 

CAR CLASS CHARGED 
FCAR 

V(;H #3 2015 NI5N ALTI 2405 
VIN# lN4A~3Af>2FNJ78945 
UC# DJKJ5~9 
MlLES DR1V£N 1495 
CAR CLASS: FCAR 

SUMMAIU OF CHARGES 

Chr1rge Description 
TIME & DISTANCE 

PW 
FUEL Sl!RVICE OPTION 
YOUNG DRIVl:R FEE (:U-24) 

Ta)Ces & Surcharges 
VEHICLE LICENSE RECOVERY 
FEE 
MlCliIGAN STATE SAL!!S TAX 
WAYNE COUNTY STAOJUM 
TAX 
VEHICLE LICENSE RECOVERY 

"' 

Date Quantity Per 
10/30 • 11/17 18 DAY 
10/30 • 11(17 18 DAY 
10/30· ll/17 
10/30 · 11/17 

10/30 • 11/0B 

10/JO • 11/17 

10/30· 11/17 

U/08 · U/17 

subtotal: 

9 DAV 

9 DAY 

Total Charoes: 

Rate Total 
$17.32 $31],76 

$7.SO $135,00 
$35,00 

WAIVED 
$481.76 

$0.66 $5.94 

6% $22,08 

2% $9.43 

$0.66 $5.94 

$525,15 

(:f:525.15) 

VEH #2 2015 DO?G CHAR P4DR llllll•To I D111os]t; 
VIN# 2C3CDl!BG3J-HB65977 "o~,~,ots~,±Ts="==~-----------------,,~ 
UC# JWR9770 
MltES DRIVEN J 
CAR CLASS: FCAR Total Er;tlmated Amount Due 

YEH #1 2015 HYUN SONA 4SE 
VIN# SNPE24AFXf'H0284BB 
LIC# V672,916 
MILl;S DRIVEN 1330 
CAR CLASS: FCI\R 

CLAIM INFO 
352Q7 2066 A 

PAYMENT INFORMATION 
A.MOUNT PAID TYPE 
$525.15 Visa 

CREDIT CARD NUMBER 
40~974 ... 9106 

http;//ecars2.corp.erac,com/rentul/closeTicketPdnt.jsp?doNotPrintRa1eslndicatore:.folse 

$0.00 

1212312016 
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1110, 11166 l(()Q 005Hll-ll01 t1th: 1<&~171(U•lUll•H~------

0Qal erTrack On-L1ne Registration system 
Pennsylvania Department of Transportation Applicant summary Statement 
T.roi,n~tlOOl """ rh\e/U...- Ro9 

-.r<MII D.1.Ut )uo I~, lOIS 
P/~V V1<1• ~t ~on• 

Vlll: lClt0~1GlF~i6S971 
lR/Kalo: lOll/OOCG 

g0¢'I ~11dla9: lO 
Cldon QUll( At'frnl ~[l£0.~E 

1to<O!D~I 01 f"" Ut"(Y/005lS7il 
>ro(tU ,1111: )uo B, lOl\f 

P(IY Oui> V(tll (Ount, 0 

Con~1rtan 
sody ~""' 
F"•l (,I 

l'u;(hJ1'o Pr1,• 1D,OO 

~tDd 110, 
unhd1n >Otl~ht: =, 

~""'" UJ of n•la~, 

,r~cuso<I 11y: GlO~I~ cost> 
,,np ~·~ o,u, Jun l!. ~OH 

~tan of Oi'IOtn: """' 

C~•uh Mrt" 
lo~y "'~", 
Stal C•P' 

!~~'!!~"~·~"'~'~''!;"---------~~' --,=~~~~=~~------tlii!W Jnfomuion· ----"ir"•'u~, JiilJ~.a~:. ----·····-· Jniur,~tuiitliriuilruil 
LOIi l);IL.CliHGS nae I J TU :nr in HV rn~u~c.p 
692~ l'i' i.,,~rwooo AYt~ut sur111,rr,1'1pt Ol 
SUITli 100 I J TeOlnt in 
TUlS,1/()H/ co"""" 11,ir 01. JO!~• F<b ll, l0l6 
1H11 r I ~~~IIM 

[ J UDIF 

VI~: NOM 
n: 

14ko, 
(oodhlon, 
.;,1].,...nco: 

l.al!Ll!IJ.h Non, 
• na..,.,,n; 

( ] ,,w 

~"· 

(>) O•il:1 hn,-,1 
... ,n co~•, !l/o/o/0 

n, ... ..,, "'"""' ,~v••• AND l~lltl 
To~ Ot .... t so: !111;\i?al 
H••blt ~;lo rr1c.: 
Hl" H• Htdlt: 
[ ) \OC•l HI£! T.1• ~v,r,i~,? 

-------·--------· 
oo19M~ 1>11 ,we: ,.~~tmt~/Ol 

A!>l11aod ToP ~o\ lWR9110 
A"l nod hp DU'° 111.y/lOM 

l•ll•ct • """" "'" .. ' ...... 

nu~, 
••9, """'' .. ~{,;: 

(ut9aed 1•11 sdtk•r Ho: DllnJl • 
,i. .. $,l,1do, ~., 

Tr,nir~rrod T/•l• 11o, 
Te.n.lf,rre~ HQ~'" I JW/un,><>1 

~tl~1lon to Ap,Hc•nn { 1w/rJ~ ~1,ht..,1n1 
1<0 of ouo R,g C•rdH O i l><JJ•~ t•c~lOQI 

~•huv,, u,i 
llOIOf V•I, Ftt,: 

L<1c,1 un ,.,, 
Qth~L~i!. 

Ht~lc 

o.oo 
U,00 
o.oo 

'"" 116,00 

~ Reque1,~ for opt ona Re.g strat1on At A we g t xceed1no t e GVWR IV-1005) 
.... [~\ '"' •P""to" cf a true> 10,,,.d h~- '"" ..... , .... , ... ,<••II v,..i,1o .,,,M •• ,t~ (ov.,) "'V ...... , .. ,.1. ,oadl!IOOI t,d .... ~•1• !M ........ l .. tr'• •>trla!T U 
;,..,\I< 1"-uU rU•lL ,, .. ,,,h o,,rl0,1flno. /;t'.,c~ o,nh V""' ~1111, "f,c<o,r ,.,,o,.mh,, ••w ,,.,.,11 ,ho ,..,,lqm J,,.,., '"""''"" ponlM, >d,.,,. trl•W n I"•• 
~:~~~.;;~~,· 1~\~.~·:;m.:· .:-~1. ~:~::::1~~ '~· .~:::~:' ~~"!~. ·~. 'i'r:,::;:r;~:.::~1;~11~/·:;::~::~ ... ~,~. 'rt~: r~!!· .::!·:!,~:"'bv ·:.?,'.;>;!.:!,!!:".t'" ""'" 
"'""°'"<!•• '"' >•t'l"'I.,. '"'~ 11~i,,,1 !ho ... ..,h<tu>o,•, ,,,,. ,..,,h, ,,,;,; ,,, ""''"' 1~• '"" "' ,..t,"'" •o ~«•P•""• u .. 11 n ••""' •••·•i•u ,...i ,.,,, 

"'"'':'!.!': •:\ '.; 't"~ :.,~ '~! ::• •• , :,::.:•:~: :~::0!:~ ;":;:, ::•: !Z:'!~:: ,."i<, 's~!e,s'r'•.lnl>;.,,,,T,,on1sa,T,1r.,~11•;.,.,,, 1 ..... ,1rn111 ., tilt ..... n,1;; ,~,,,,,..a 
"hlch for'"'"""" of 1011,,.,1.,, lfol (,ttN, «b .. \•cl;• l"'l 1,w uy h '"")tot Lo, ""' ,.,c '"•'"''1 H ,1N ,-,r ,.,;1"-"' of•••"'" •••• ,_, (IJ I'"' lo,••~ 

:~·:::;:;;;;: :"':!,~-:.!"::,:.:::: ::·;i,~:61:.{:1,!:~::~,.1";~";:.~;~ ;:i;:~:d1::: !)f"4 ::,::n::i~.;!:r,::· '.;'.;<!::~':' I :::1.:~:= :;;;rn:: f;::-,:::m~~: ::'" 
ti It to,,>, ,<ht,I, '""lbood ,W<t. , 
uo U Hr • •• IWrn to; e la ~•~I ,\ "',ijj, 

/-,----c/----.,1.~!'!1:::''c!"!~"'!"--·-f-------!---,n,r.,,s,a/•••"'"'"i:JH1,m7'rr.;;..,,;,.;;;;,1,,1,a,,,c,r..,;-.---I 
s 

' ' ' 

EAN HOLDINGS LLC 
6929 N LAKEWOOD AVENUE 
SUITE 100 
TUI.SA OK 
74117 

S?GN! 

~ rNicv:.11 • i~; T,~;i~o·;,;~~;······· 
VO u l ed I I YLII/CV.~ of 

• 11 oorron. 

"'" 835783 

---- SIGNATURE ----

1 ho••bt JCl<nowloogo u,1, ~111t1.11 I ~ ... ,ec.o,,oo 
Ml"" of '"°l"'>'il'°"I ol So.:, .... !)D'l of(N V'llt\tlO 
[:Odl 

~ !·I.:· ',, 
·~·.,:' 
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S'fATE OF MICHIGAN 

IN 'fHE CJRCUI'f COUR'f OF W ASIJTENA W 

JONTE EVERSON, 

Plaintiff, 

Vs. 

FARMERS INSURANCE EXCHANGE, 

Defendant(s)/ Third-Party Plaintiff. 

Vs. 

ENTERPRISE LEASING COMPANY Of DETROIT, 

Third-Pmty Defendant. 

Daniel G. Romano (P49117) 
ROMANO LAW, PLLC 
Attorney for Plaintiff 
23880 Woodward 
Pleasant Ridge, MI 48069 
248.750.0270 

Matthew C. Koss (P74088) 
CORY,KNIGHT&BENNETT 
Attorney for Defendant Farmers Insurance 
I 00 W. Big Beaver, Suite 650 
Troy, MI 48084 
248.244.8931 

Case No.: 16-359-Nf 

Hon. David S. Swartz 

Mark L. Dolin (P45081) 
Michael B. Borey (P4 l 445) 
KOPKA PINKUS DOLIN 
Attomey for Defendant Enterprise 
33533 W. Twelve Mile Road, Suite 350 
Farmington Hills, Ml 48331 
248.324.2620 

AFFIDAVIT OF HEIDI J. NISCH 

Heidi J. Nisch being first and duily sworn deposes states as follows: 

1. I am a risk Management coordinator for Enterprise Leasing Co of Detroit, LLC. 

2. I am making ihis Affidavit based on my own personal knowledge of this matter. 
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3. I have had an oppo11unity to review the unit history for the vehicle rented to Jonte 

Everson. 

4. The vehicle rented to Jonte Everson was registered in the State of Pennsylvania. 

5. Based upon my review of the unit history, the vehicle rented to Jonte Everson ,vas 

operated in the State of Michigan from October 3 0, 2015 through November 7, 2015, only. 

6. As the vehicle had only been operated in the State of Michigan from October 30, 

2015 through November 7, 2015, it had not been operated in the State of Michigan for an 

aggregate of more than 30 days in the calendar year of 2015. 

7. I, if sworn as a witness, can testify competently to the facts stated in tl1is affidavit. 

Subscribed and sworn to before me 
On , 2017 

Notary Public, County, Ml 
My Commission Expires:._~-'-~-

HEIDI J. NJSCH 
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,. .' :!:04•CV•70347-RHC··MKM Doc# 114 Flied 01/19/07 Pg 1 of 21 Pg ID 2741 

J;B, HUNTTRANSPORT, INC., 

Plaintiff, 

-----~-'''--------- --------r:asa lllo."04-CV"'·7"'0"34"7"'·b"r-------­

JAMAL ADAMS and STATE FARM MUTUAL 
AUTOMOBILE INSURANCE COMPANY, 

· D_efondants, 

and 

STATE FARM MUTUAL AUTOMOBILE 
INSURANCE COMPANY, 

Third-Party Plaintiff, 

v. 

HERMAN DIAZ, 

Third-Party Defendant. 

and 

STATE FARM MUTUAL AUTOMOBILE, 
. INSURANCE COMPANY, 

Counter-Claimant, 

v. 

J.B. HUNT, 

Couriter-Defendant, 

and. 

STATE FARM MUTUAL AUTOMOBILE: 
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' 
2:04-cv-70347•RHC-MKM Doc# 114 Flied 07/19/07 Pg 2 of 21 Pg ID 2742 

INSURANCE COMPANY, 

Third-Party Plaintiff, 
v. 

BLUE CARE NEffWORK OF MICHIGAN, 

. Third-Party Defendant. 

OPINION AND ORDER DENYING STATE FA~M'S MOTION FOR SUMMARY 
JUDGMENT AND GRAMTJNG J,ll. HUNT'S MOTION FOR SUMMARY JUtlGMENi 

Pending before the court are cross•motlons'for summary.Judgment flied by. Stale 

Farm Mutual Automobile Insurance company ("State Farm") and J.B. Hun! Transport, 

!no. ("J.B. Hunt"). The motions have been fully briefed and the court concludes !hat a 

hearing Is unnecessary. See E.D. Mich. LR 7, 1(e)(2). For the reasons stated below, 

the court WIii deny State Farm's motion and grant J.B. Hunf's motion. 

I, BACKGROUN01 

On April 2, 2003, In Soulhfleld, Michigan, a motoroycJedrtvsn by Jamal Adams 

drove. Into a lraotor-trallsr owned by J.B. Hunt and driven by J.B. Hunt employee, 

Herman Diaz.' A~ a result of the co/llslon. Adams was seriously Injured and requested 

that J.B. Hunt provide him personal protection benefits. J.B. Hunt refused to p~y the 

benefits, Adams then requested that State Farm, his motor vehlcle lnaurer, provide him 

'Portions of the Background section have been.set forth In previous ordars of the 
court. Unless otherwise noted, the facts are undisputed. · 

'Diaz was traveling on Eight Mlle Road when he began to turn right onto a 
driveway obuttlng the road. (See Police Report, J.8. Hunt'a Ex. a.) A• Diaz was 
making tho turn, Adah)s, driving his motorcycle to tlle rear of Diaz end then moving up 

· to Diaz's rlghl, collided with 1he passenger aide of Diaz's tractor. Tho police report 
no1es a reokloss, high speed mo!oroycle abruptly cheMlng lanes and doing a "wheoly." 
(/cl,) 

2 
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with no-fault beneflls. State Farm provided the ~enelltll to Adams, liut claims that it Is 

entitled to reimbursement and lndemnll/catlon for al[ personal protection Insurance 

benefltll that Sl,\te Farni has paid and will pay to Adams. 

This aotlon revolves around which entlly ls required to pay for Adams' personal 

protection benefits In oonnacllo~·wlth the accident. Thero does not appear to be any 

dispute that II tho mandatol')L!.11curlfy..r.eJ1.ultaments_ofJhe_Mlchlgan.No-Eault.J.lctapply------+­

to J.B, Hun" then J.B. Hunt Is first In priority and must provide Adams with benefits.• 

Rathar, tha dispute centers upon whether J.S. Hunt Is subject to the Michigan No Fault 

Act at all.4 J.B. Hunt Instituted this declaratory acllon on Januaty 30,2004, soaking a 

declaration Iha! II was not obligated to pay benefits bacause the tractor at Issue was not 

'The priority provision of the No Fault Act, Mich. Comp. Laws § 500.3114(6), 
provides: 

A person suffering accidental bodily Injury arising from a motor vehicle 
ecoldeht which shows evidence of the Involvement of a motor vehicle 
whllean operator or passenger of a motorcycle shall claim personal 
protection Insurance benefl\s from Insurers In the following order o/ 
prlorlly: 

(a) The Insurer of the owner or registrant ol the molor vehicle Involved In 
the accident, 

(b) The Insurer of U1e operator oltha motor vehicle Involved lri the 
aooldant. . · 

(o) The motorvehlole Insurer of the oporator'of the motorcycle lnvolv•d In 
the accident. 

(d) The motor vehicle Insurer of tho owner or registrant of the motorcycle 
Involved In the accident. · 

'J.B. Hunt ls incorporated In Georgia and has Its prlnolpal plaoo of business In 
Arkansas. (Pl.'s Compl, at 111.) The tractor Involved In the accident was registered.In 
Oklahoma. (/d. at 1[13,) 
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covered by the ·Michigan No ·Faul! Act because !ha tractor w,i, not operated In Michigan 
' . 

for more ihan 30 days In 2003 (Count 11),6 State Parm filed a oounterc!alm against J.B. 

Hunt, seeking relmbursamentfrom J,B. Hunt for tha no-fault baneflls State Fa/1T\ has 

already paid and continues to pay to Adams, 

Tho case proceeded through discovery and dlsposltlve motion praotice. State 

_____ ua~· nuw. ~•~nd"-"Blwi . .C.areJ~teJwork.flle.d.motlons.for.summary.Judgmentrargul~g.that.J,S--------1 

Hunt was subject to the se'ourity requlreme11ts of the No Fault Act because Its tcactor 

and trailer ware operated In Michigan for 1he requisite number of days, Alter holding a 

hearing, this court denied both motions, concl~dlng that a rational Jury oould flnd that 

J,8, Hunt did not operate Its tractor or trailer In Michigan for more than 30 days In 2003, 

(519106 Order.) 

After several adjournments, a Jury trial was scheduled to oommenoo oh 

. September 27, 2006. Two days prior to trial, the court was contacted by counsel, who 

requested that trial be adjourned and discovery reopened because of J,8. Hunt's 

erroneous discovery responses •. Specmcally, In March 2005, State Farm had 

requested _that J,B, Hunt produce "all documents related lo the J.B. Hunttrallerlhat was 

Involved In the aooldant that Is the subject of the captioned lltlgatlon for the llfo of the 

trailer, Including but not limited to, .• [r]epalr records." (Seo State Farm's Mot, for· 

Costs at 6,) In response, J.B: Hunt produced repair records In June 2006, which J.B. 

Hunt represented related to the trailer at Issue, (Id.) Stille Farm contends that these 

'J,B, Hunt also argues that the Michigan No Fault Act Is unconstitutional as 
applied (Counts Ill & IV) and 1hatAdams' lnJurles were caused Intentionally because 
Adams was "pulling a whaalle" on his motorcycle (Count I)', (See Pl.'s Campi,) None of 
those theories aro at Issue here, · 

4 
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docurn·enls established th~I the trafler'at lssua was operated In Michigan/or ~~re than 

30 days In 2003, While preparing for 1ria1, however, J.B. Hunl discovered that soma, or. . . ' . 

a ma)or/ly, oftha repair records which It produced acruaily related to a tractor and trailer 

that were not Involved In the accident at Issue. (Id. at 7.) J.B. Hunt Informed State 

Farm, and logether the parties contacled the oourt for an emergency teiephone 

confarenoe, 

As a result of this conference, and becauae of J.B. Hunt's erroneous document . . 
production, the court adjoumeo tha trial and reopened discovery. (See 9/29/06 Order.) 

. The court conducted another conference In October 2006 and determined that 

additional discovery was warranted. (See 10131/d6 Order.) Dls.covery has now 

concluded, and both State Farm and J.8. 1-lunt have flied motions for summary 

Judgment. 

IJ. STANDARD 

UnderFodoral Ruis of CMI Procedure 5$, summary /udgment Is proper when 

there la no genuine Issue es to any material fact and the moving party Is entitled to 

/udgmanta., matter of law. Fed. R. Clv. P. 56(c). "In deciding a motion for summary 

Judgment, the court must view the evidence In the light most favorable to the non· 

. moving party, drawing all reasonable Inferences In that'pany's favor." Sagan v. Un/tad 

Stafes, 342 F2d 493,497 (6th Cir. 2003). "Where the movlhg party has carried Its 

burden ol showing that the pleadings, depositions, answers to Interrogatories, 

admissions an(! affidavits In the record, construed favorably to the non-moving party, do 

5 
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\ ' . . . . ' 
not rals•a genu/.hs Issue of material faci for trJal, entry oi summ!ity Jud9mont'is' 

appropriate." Gutierrez v. Lynch, 826 F.2d 1534, 1636 (6th Clr.1987) (citing Celotex 

Corp. v. Ca(reit, 4'/? ll.s. 317 (1986)), 

The cpurt does not weigh the evidence to determine th~ truth of the matter, but 

rather, to determine If the evidence produced creates a genuine Issue fer trial. Sagan. 
. . , 

-----'3,,4,._2.i:.E"'3d.u' atAJi7_(qU.oflng.l.lnder.so1i.v~l.lberly-bebby,tn0:;-47·7-8,Sc-24fy249·(19S~)): ---

The moving party must rrrst show the absenc.e of a genuine Issue ~f material fact. Plant 
' . 

v. Morion Int'/, /no., 212 F.3d 929,934 (6th Cir, 2000) (citing Celotsx, 477 U.S. at 323). 

ih• b.urden then shltts to the nonmovlng party, who "must do more than simply $how 

that there Is some metaphysical doubt as fa th& maier/al facts." Matsushita Elsa. Indus. 

Co. v, Zeni/Ii Radio Carp., 476 U.S. 574, 566 (1986) .. They must put forth enough 

evidence to show that there e~tsts a genuine Issue to be decided at trial. Plant, 212 

F.3d at 934 (citing AnderMn, 477 U.S. at 256). summary Judgment Is not appropriate 

when l!the evldence presents a sufficient disagreement to require submission to a Jury," 

Anderson, 477 U.S. at 251-52 (1966). 

The existence of e factual dispute ~lone does not, however, defeat a.property 

·supported motion for summary Juctgment-ttie disputed factual Issue must be mater!~! • 

. $09 /d. at 252 (emphasis and alteration In original) (citation omitted) ("The JudgEl'S 

Inquiry, tharefore, unavo1dably asks whether reasonable Jurors could /Ind by a 

prepondaraoco of tho-evidence that the plaintiff Is entitled to a verdict - 'Whether there Is 

[evld~ncaJ upon whloh a Jury can properly proceed to find a verdict for the party 

producing It, upon whom the onuo of proorts Imposed."'). A fact Is "mnterlal" for 

purposes of summary Judgment when proof of that /act would esfa bllsh or refute en 

6 
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'ea'~entiai e/emenl.o/ the claln,'~r a defense advanced by el!h~r party, Kendo/(v. Hoove; 

Co,, 761 F.2d 171, 174 (6th Cir. 1984) (clfa/ion omitted). 

Ill. DiSOU$Si0N 

A; Seeurlly'l'!equlremonts of Mich. comp. Laws§ 500.3102(1) 

The Issue at hand centers upon Whether J.B. Hunt's tractor-trailer was subject to 

-----the.m andato,y-;,eeurlty-requlre me nts·of· tha·No·l"auJt·Kot'l!tthetll111ioftH e co/1/slon • I 

the 1ractor-lraller was subject to such security raqnlrements, 1hen J.B. Hunt Is first In 

priority to provide Adams with personal protectlon lnsuranoe baneffls. _If J.B. Hunt Is not . . 

subject to the security req·ulrements, then J.B. Hunt 1, not_obllgated to provide Adams 

with benefit, and th• obllgatlan falls to the next 0111/tyln the priority line, In accordance 

with the-priority provision of§ 500.<1114(6),' 

The relevant provision of the No Fault Act provides, In pertinent part: 

,A nonresident owner or registrant of a motor vehicle or motorcycle nol 
registered In this state shall not operate or permit tho motor vehicle or 

. motorcycle to be operatod In this state for en aggregate of more than 
30 days In any calendar year unless he or ,ha continuously malm.ta/ns 
security for the payments of beneflts pursuant_ to this chapter, · 

Mich. Comp, Lawe§ 600.3102(1). Therefore, "[s]ocur/ly must be malnta/ned'for 

vehicles operated In this stale for more than thirty days In a single calendar year." 

Perks v. Detroit Auto Inter-Insurance Exchange, 393 N.W.2d 833, 837 (Mloh. 1986), 

The 30-day roqUirement Is designed to protect tourists and other transient nonresidents 

· 'Thero Is a dispute between State Farm and Blue Care Network regarding whtoh 
entity Jo nextln prl01l!y to provide Adams·w/\h no fault banefito, should J.B. Hunt be 
found not subj eel to the security requirements of the No F~ult Act. The court expresses 
no opinion on that dispute. Pursuant to a stipulated order, State FartTI's claims against 
Blue Care Network are stayed pending resolution of all of the claims among J.B. Hunt, 
Stale Farm, Jama/ Adams, and Herman Diaz. (9/24/04 S~pu!aled Order.) 

7 
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. . ··fr.dill ~;llhlnai sancilons ltnposad by the No Fa~it i\ct. GersiGn V, B/aok-~11. 31;n:i.w.ii ' .. · 
646, $48 (Mich. Cl, App, 1981), 

B'. lnterpre!atlon ·o("oalendar vaaf' .; usod In§ $00,3102(1( 

Stele Farm grounds Its motion on the asserllon that the term "calendar year," as 

used In § 500,3102(1), rs/ors to the twelve-monlh period Immediately preceding an 

. acoldenlal bodily Injury upon which· a claim for b§neflls lo basad,..State.Eatm.malntalns------+ 

that since the tractor at Issue was undlsputedly operated In Michigan for more than 30 

days.during the twalye months preceding the collision, J.B. Hunt Is sub)ect to the 

.security requirements of U,e No Paull Act. (Slats Farm's Mot. al 11-13.) J,B, Hunt, on 

the other hand, contends that the plain, unambiguous meaning of "calendar year" Is th• , 

tlma period of January 1 through December 31 of the year In which the claim arises. 

(J.B. Hunt's Resp. Mot. at 1·12.) J,6, Hunt asserts that since neither .Its tractor nor Its 

trailer was operated In Michigan for more lhan 30.days In 2003, naltherthe tractor nor 

. Iha trailer was subject to the security requirements of the No Faull Act.' (Id.) 

Aooordlngly, the heart of the Issue lies In Iha Interpretation of "calendar year," as used In 

Michigan's No Faull Act. 

Although the No Fault Act does not define the term "calendar year,' the term Is 

defined In Michigan cose law, In Mathews v. Repub!Jo Westam Ins. Co., No. 251333, 

'J.8, Hunt doao acknowledge·that "In soma calendar years, the tractor Involved In 
the subject accident was driven In Michigan for more then 30 days," Just not In the 
calendar year 2003, (J.B. Hunt's Answers to Slate Farm's Request for Admissions at 2, 
J.B. Hunt's ex. 13.) 
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2006 WL 510512, at •3 (Mloh. Gt. App, Ma1ch 2, 2006),' which !lkewlso explo"?d th<> 

meaning oUhe term cale.ndar year within the context of§ 500,3102(1), the court 

deelorod·thet the plain meaning of "calendar yea/' Is the twelve-month period from 

January 1 lhrough Oeoember 31 of the year In which the accident occurred.' The 

defendant In Matthews, the lns.urer of Iha truck·lnvolved In the accident, auempted to 

·. ·prove !hat Iha truck was not su bJad!Q..thamandalocy.securlly.re.quJrements.of .fhe.No-------1--

'The Michigan. Supreme Court granted leave to appeal thE> Court of Appeals' 
decision In Matthews and directed tho parties ·to brief whether t11e term "oalendor year' 
refers "to the 12 months prooedlng the accidental bodily Injury on which a claim for 
personal protec!lon benefits IS based, the calendar year In which 1he claim arises, the 
calendar year precaWng the year In which the claims arises, to all of the foregoing, or to 
soma other period equal to a caiendar Year. 11 Mathew~ v. Republic Western Ins. Co., 
725 N.W.2d 463, 464 (Mich. 2007), However, the Supreme Court went on to vacate Its 
ordergran!lng leave to appeal and ordered that leave to appeal be denied, noting that 
"we are no longer persuaded that the ques11ons pr0sented should be reviewed by this 
Court." Mathews v. Republic Wes/em Ins. Go., 7S1 N.W.2d 426 (Mich, May 26, 2007). 
Th• court also denied a motion /Or reconaldere!lqn. Me/hows v. Rapvblic Woslarn Ins. 
Co., 733 N.W.2d 17 (Mich. June 22, 2007). Consequently, tho order suggesUng that the 
term "calendar year'' Is aubject to varlous lnterpreMlons has no precedantlel value. 
Pu~h11niore, State Farm's argument tHat this court should stay the matter pending the 
Michigan Supreme Courfa delermlnallon of !he correct Interpretation of calendar year Is 
moo!, 

'Random House Webster's College Dictionary defines "year" as: "a period ol 365. 
or 366 days, In the Gregorian calender, divided Into 12 calendar months, now reckonoo 
es l;,eglnntng Jan. 1 and ending Doc. 31 (calanciaryoar)." Random Housa Wabsler's 
Collage Dlc//onery 1491 (2nd ad: 1997) (bold In original), Blac~s Law Dictionary 
defines "calendar yaat"' thus: "fijhe period from January 1 to December 31 Inclusive. 
Orc!lnerlly calendar year trieans 365 days except leap year, and Is composed of 12 ·. 
month, varyl1g .Jn length," Black's ~aw Dlotlonary 140 (6th ed. 1991). Addlllonally, the 
form "calendar year" has been construed In several cases, spanning Jurlsdlollons, to 
lndlcila the period from January 1 to December 31, lnoluslve. l:.L. Strobln, What 
12-monfh Period Constltufa., ':Vear" or "calendar yeer" as Used In Pub/lo En,ctmant, 
Contract, orothsr \#llton Instrument, 6 A.L.R.3d 5B4 (1966), , 

. A court may consult a dictionary definition to ascertain the generally accepted 
meaning of a term thatle not expressly defined by statute, Oakland Co, Bd. of Co. Rd. 
Comm'm v, Michigan Property & Casualty Guaranty Ass'n, 575 N.W.2d 751, 757-758 
(Mich. 1998), 
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Fault Ac! by presenting en affidavit Indicating thallhe truck had not been operated In 

Michl gar for more than 30 days "In the calendar y,ar preceding" the accident. Tho 
. . . 

court rejected the notion that the "preceding" calendar yearwai rs/avant In the§ 

500.3102(1) analysis, It noted: 

[f]he trial court correctly concluded that Baloarczak's affJdavlt did not 
resolve the question ·as to the location ·of th, vehicle between January 1, 
1996 and the date of the aooldent[, July 14, 1996]. Sae F;andom House 

-------W•ebs!e~s·0olleg,rf!lctlonary(2n'd"Gtl);p1'491,aeflnlnglfie word "year"-­
as 11as a period ... diVlded into 12 calendar months, now reckoned as 
beginning January 1 and ending December3t (calendar year),' !Bold 
In original];" •••.also Black's Law Dlotlona~ (8th ed), p 1646, defining 
!ho word ''Year' es "[t]walve calendar month• beginning January 1 and 
ending December 31.-Also termed calendar year," [Italics In original]. 
Giving tha term, "oalen.dar year' Its plain moaning, Balcerzak', affidavit 
must bi, read as addressing the locetlon of the truck between January 1, 
1995 end December 31, 1995, and not addressing the vehicle's location 
from January 1, 1996 fo')'Jerd. ' 

Mallhews, 2006 WL 510,612 at '3.10 !n addition to establishing that a calendar year 

means Iha Interval of January 1 through Deoember31, Mat/hews established !hat 1he 

relevant calendar year Is the one In which the accident occurred. This Is apparent In the 

court's reasoning that Balcerczak's affldavlt'is doflclent because It does not rosolve the 

question regarding fiow many days the !N.Jok.was operated In Michigan In !he year of the 

accident. If tho relevant calendar year were the on• preceding the year In which tho . 

accident occurred, there would be no need 10 determine how many days the truck was 

operated In Michigan In the year of tho accident. See also Comcast Gablevlslon of 

Sterling Heights, Inc. v. City of Sror//ng Heights, 443 N.W,2d 440, 444 (Mich, Ct. App. 

'°Although Matthews Is unpubilshed and 1'1µa not preoedentlally binding, this court Is 
entitled to conclude that the reasoning of an unpublished decision la persuasive. Steele 
V, Dep't o/.Oorroollons, 546 N,W.2d 725, 728 n,2 (Mich, Ct. App. 1996). Thia court flncts 
the reasoning of Matth~ws to be persuasive and applicable to the Instant case. 

10 
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1989) ("[T]h, tal'n) 'yoar' when used In • •tatute h;s generally been construed to denote 

a calendar year, running frorn January 1 to December 31 .•• [JJf Qongress Intended a . . 
· twelve-month·p_erlod, It knew how to so specify .•.. "); 

The sarne statutory provl$lon was also Involved In Perks, where the court was 

called upon to determine whether a tractor-trailer was operated In Mlohlgsn for more . . . 

than :io days. Parks, 393 N. W.2d at 837. Although the Parks court was not ooniionted 

with, and thus made no express rulfng regarding the correct Interpretation of 11oale11dar 

year," Iha court was called upon to apply§ 500.3102(1) and did so ,using the calendar 

year In which the claim arose. Because the tracto~lraller at Issue In Parks was not 

operated In Michigan for more than 30 days In Iha i•w In which the claim arose, Iha 

oourt held that "tha trailer was not subject to the mandatory security requirements of§ 

3102(1) at the time of the Injury,'' Id. at 837, 

Statil' Farm falls lo cite to, and this ooui1 could not locate, ease.raw to ~upporl the 

·contention that the twelve months preoaqlng the accident Is the relevant time period. 

Although the 'twelve month• preceding" argument Is unsubstantiated, the court does 

recognize that, notwithstanding the plain rneanlng oF"oalen·dar year," there oxlsl a few 

ceses lnvolvlng § 600.3102(1) which mal<e mention of a "previous" or 'preceding' 

calendar year. Judge Reilly In his concurring opinion In Gtosshelm v. Associated Truck 

Lines, Ina., 450 N.W.2d 40 {Mich. Ct, App.1989), stated that~ 500.3102 "must be 

Interpreted to Impose the burden on the nonresident owner or registrant of the vehicle 

Which Is not registered In Michigan to rnalntaln records to support the claim that the 

vahiole had not been operated rn Michigan for more than thirty days In the pr6vfous 

calendar year." Id. at 42 (emphasis added). Addlllonally, the court ln Citizens Ins. Co. of 

11 
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. ' . . 

America v. Roadway Exp., Inc., 354 N.W.2d 385(Mtoh, Ct, App. 19S4) notod that 

"[dafendanl] submitted u_noontroverted affidavits stating lhal lls trailer was registered In 

. the State of Tennessee and had not bean operated In Michigan formore1han 30 days 

during the Preceding oelonder year." I~. at 387 (e_mphasfs added). 

This court Is not convinced 1hat the language In Grosshelm or Citizens 9"ftlctently J 

establishes 1hal the 0Jl[eod.ar_yeai:.pte.cedtn1;-the.yeacln.whloh-lhe-aooldent-oocvrr<>d-l1s------·~ 

the relevant time period, First, as explained supre, the bulk of the case law holds that 

the relevant lltne parted ls the calendar year In whtoh !he accident occurred. Soe Porks, 

393 N.W.2d at 837;.Metlhew$, 2006 Wl 510512 at '3.11 Slgnlflcantly, even If 

· Grosshelm and Citizens cen be viewed as tending credence to the argument that the 

term calendar year Is subject to ve~ous Interpretations, the cases·do nothing to support 

State Farrn'a contention that the twelve months preceding lha accident Is tha relevant 

time period. Grossholm and C/1/zens refer, respectively, to a previous and preceding 

"calendar year ,".i,e,, January 1 lhrotigh Oeoambar31 of the year before 1he year in 

which Iha accident occurred. To the contrary, State Farm rs the proponent oi a. 

completely different tlnie period. 

Second, the court relies upon oaae law that Is oonsfstent with a pie In reading of§ 

500.3102(1). Section 5.00.3102(1) makes no mention of a "preceding" or "previous" 

calendar year. Rather, the statute simply p(l)Vldes that any vehlole or motorcycle 

operated In Michigan for an esgregate of more then 30 days "In any calender year' must 

11Por additional oasee which utl!lzed the !arm "calender yeer' •• oppoew to s preceding 
or previous )'\lar, eee Farme1'1i Ins. l:xchango v. Fenn Bureau General Ins. Co, of 
Michigan, 731 N.W.2d 757, 762 (Mich. 2007); MoGhoo v. Helsa/, 686 N.W.2d 6, B 
(Mloh, Ct. App. 2004); Drake v. Gordon, 6441'.Supp. 376, 378 (E:.O, Mich. 1985): 

12 
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··bii"insureci,. il~t~tory language mti~t'ba erirore~ct as written and acciirdin{io the.p1~in .. 

meaning oflh• words. 12 Davi/lets v.Auto' Club /nsurenoe Azs'n, 702 N.W.ld 639, 552, · 

055 (Mich·. 2005). ·subsequent to the determination that the term "calendar year" refers 

'to the time period of January 1 through Deoambar$1, the next foous of Inquiry Is which 

calendar year Is the correct one to consider. J.B, Hunt contends tnat only 1he calendar 

· :ruic./n_;.hlohJhe.accldont-ooeur-s-ls-relevant-ln-datermlnlng·wrrelhertlwverilol1rlnvo/\lecl ----~· ' . 

In the accident was raqu/red lo be Insured at the time of lhe accident, (J.B. Hunt's 

Resp. a.I 1:12.) The court agrees that tho calendar year/n which the accident occurred, 

and not the preceding yeer, Is tlie relevant calendar year. 

"According to th~ Michigan Court of Appeals: 

ThaJrlmary goal of statutory Interpretation Is to ascertain and give effect 
to the Intent of the Legislature. lnltlally, we ravlaw tha language ottha 

.statule Itself. If the statute.ls unambiguous on /Is lac&, tha Leglslaturo ls 
presumed to hav~ Intended the moaning plainly expressed and tu~her 
/udfclal Interpretation Is not permlaslble. Only where the stalutory 
language Is am~lguous may.a court property go beyond the words of the 
statute to ascertain lagls/atlve Intent. An ambiguity of statulory language 
does not exist merely b.ecause a reviewing court questions whether the 
Legislature Intended the consequenoos of the language under review. An 
ambiguity can be found only where the language ofa statute as used In Its 
particular context hos more than one common and accepted meaning, 
Thus, where common words used In their ordinary fashron I-sad-to one 

. reasonable Interpretation, a statute cannot be found ambiguous. 

Cofuoc/ v. McMIiian, 862N.W.2d 87, 90 (Mich. Ct. App."2003) (lnt~rne/ oltatlone 
omitted). · 
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Finally, the remarks· In Grosshelm and citiwna pertaining lo the "preceding" or 

"previous" calendar yearnra fleeting and 111-sup~orted, '' Neither opinion lnclud.es an · 
' . . 

analysis of the specific Issue lmpllcatod In th'ls case. Instead, the opinions present a 

singular mention of the word "previous" or "preceding" without providing any explanation 

as lo !ha origin or meaning of the word or anylhlng by way of support for the contention 

-----"'-th~•t~t~he~p~r=oc~e=di~ng.m:.Rrevlous y.l!ar la relll!ffin!Ja..analyzing.§..5.0.0.3.102(-1.),-lo.sum,.the------+ 

remarks are fleeting and unsubalantlale.d and do not support a lindlng that the calendar 

year preceding the year of the accident Is the relevant !Ima period for purposes of§ 

500.3102(1), 

FUrthar,State Farm also claims that the purpose of the 30•day provision would 

best ba served by construing the term calendar year to rafor to the twelve months 

preceding the accident. (State Farm's Mol, at 12-13.) The purported merits of such a 

construotlon notwithstanding, the cost-benefit analysis Involved in determining which 

time period more. fairly serves the purposes oftha No fault Act l,s a matter of policy best 

left to Iha Legislature. 

"In Groshelm, the majorjty opln'lon makes no mention of a preceding or previous 
calondaryear, The extent of the eloboratlon on§ 500.3121(1) 19 as follows: "[defendant] 
claimed It was not required to Insure the truck In Michigan because tha liuck had not 
operaled In Michigan for the thirty days required," Grosshelm, 450 N,W.2d at 41, 
likewise In G/Uzens, the Issue In front of the court did nollnvo!Ve Interpretation of the 
term calendar year, but rather, "[t]ho sole Issue prnsented In thle case la whether th• 
trailer Is a separate and distinct ·"motor vehicle" within .!he. meaning of the no•fauli act." 
Citizens, 354 N.W.2d at 387, The rernarkooncernlng a preceding calendar year was 
singular, unsupported, and did not play a role In the court's analysis oftha Issue before 
II. 

14 
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· In-denying Stat~ Farm's flrst motion for summary Judgment, this court conclud_ed 

that "a reasonable Jury could II nd that J.B. Hunt ·operated _Its tractor In Michigan for fewer 

th~n 31 days In 2003 and tha! It operated Its trailer In Mlohlgan for fewer lh_an 31 days !n 

2003." (519/06 Order at 17 .) Although the court did not expressly state that It had made 

_____ a.flndlng.that.the-relevanttlme_-perlod-was-the-oalenclar-year-2003;ilS·the·lssue·ol--------, 

Interpreting the term "calendar year' did not arise until Sfate Farm presented I! in Its 

second motion for summary Judgment, a review of tho court's order suggests that tho 

court proceeded as though the calendar year 2003 was the relevant time period." 

Pursuant to the law-of-the-case doctrine, findings made at one point In the lltlgatlon 

become the lewof the case for subsequent stages of that same litigation. United States 

v. Moored, 38 F.3d 1419, 1421 (8th Cir. 1994). Tho doctrine-applies to findings either 

expressly-orlmplladly made. Id. 

Notwithstanding State Farm's failure to relss the ls,uo In ii• first motion for 

summary Judgment, this court aclmowledges that where, as here, tho ool)lasted Issue Is 

crlllcal to the disposition of th• case, yet was not speolflcally and fully addressed 

prevlo~sly, an.lnJustloa could ooour by precluding a reopening of tho Issue. To the 

extent that the calendar year Issue was preylously decided, the law-of-the-case doctrine 

141t does not appear that tha court made an explicit finding concerning which time period 
was the correct one, but rather, simply followed the parties' lead and accepted the time 
period proffered by tho parties. At least lmpllcltly, It seems thatthe court determined 
that 2003 weo tho correct time period to be Utlllled In determining how many days !he 
tractor and trailer wore operated In Michigan. Addlllonally, both J.B. Hunt and State 
Farm framed the Issue as Involving the time period or 2003. · Nowhere In State Farm's 
first motion for summary Judgment or In Its reply, did State Farm raise the argument that 
the relevant time period was the twelve months preceding the accident. 

15 
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allows a court to reopen an)ssue previously decided where ''a olearly erronedus 

decision would work a manifest Injustice," Id. Ho1Vavar,,a manifest lnjusllce cannot be 
. . . 

said to have occuffiid hale. As discussed; supra, Iha court has analyzed the Issue on 

· Its merits and Is persuaded that "calendar year," a, used In§ 600.3102(1), refers to the 

time period of January 1 through December 31' of the year In which the accident 

occurred,. Hence,' the /av1,of.Jtie-c·ase doctrltie,J!".Jipllllim/l[e,.6llL\1aSJO.bo/ster.lhe, _________ I 

courl's determination, and, If not applicable, does nothing to undermine the court's 

deterrnlnatlon, as the court's previous findings are In accordance wllh !Is present 

findings. 

D. OBC Repor/s 

There was an on-board computer ("OBC") lna!al/ed on the tractor'at Issue which 

used sate/I/ta technology to record tho troctor's looollon." (Diaz Dep. at 41, 70-71, J.B. 

Munt'o lax, 5.) 080 reports establish that the tractor was operated In Michigan for 30 

days during the calendar year of 2003.18 (080 Records, J,8, Hunt's Ex. 11.) 

"Tho OBC Is on whenever the tractor's engine Is ,unnlrig, (Diez Dep, at 60·69, 
J.B. Hunt's ex, 5,) At least once ari hour, the OBC sands a signal lo a satellite Indicating 
the tractors location. (Cope Dep, at 64·66,,J.B, Hunt's Ex. 7.) The OllO al~o sands a 
signal when tho tractor Is turned on or off and whan a driver begins and 1/nlshas 
unloading. (Diaz Dap. at 69-71, J.B. Hunt's Ex.5.J · 

'°The tractor was operated In Michigan In the calendar year of 2003 on tho 
following thlrtydatae: January 6, 7, 21, and 22, February 2, 3, 9, 10, 11, 12, 17, 18, and 
19, March 10, 11, 12, 13, 18, 19, 24, 26, 30, and 31, and April 1, 2, 3, 4, 27, 28, and 29. 
(OBC Records, J ,B. Hunt's Ex. 11,) 

16 
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Although there was no OBC on the trailer al Issue, as Is typical for J.B. Huht'• 

trailer,,, a traller's looailon could be fraoked via the trailer's d_lspatch history, which 

consists of OBC records for !he fraclors that were al any point connected to tlia trailer. . . 

(Diaz Dep. al 52'53, J.B. Hunt's !ix. 6.) By reviewing the OBC records ror the tractors 

associated with a particular trailer, one can determine how many days the trailer was 

opeiated In a glvari slate, (Core OeR, at 106,~..IJurit'~.Ex.-7.,)Jhe.dlspatch-raooro's------• 

establish that the trailer at Issue was operated In Michigan for 16 days during the 2003 

oalendaryear,11 (Dispatch Records, J.B. Hunt's Ex, 12,) 

Significantly, State Farm does not present any evidence to dlapute the OBC or 

dispatch records .. Rather, State Farm focusss Its argument on the Interpretation of 

calendar year. Utilizing the "twelve months preceding the accldoni" lime period, II ls 

uncontested that Iha tractor waa operated In Michigan for.49 days." (2002 0BC 

. Records, sts.tG Farm1s Ex. 6.) However, as expfoJnad abova, the correct tlrne period Is 

. the calendar year of 2003 (January 1 through Decemher 31, 2003), Accordingly, the 

tractor's pres6nce In Michigan during a different lime period Is Irrelevant. 

E. Adverse Inference 

J.B. Hunt drivers ala required lo make an enlry Into the.Ir driver's log every time 

they change an actlvlly, (8119105 Griffin Dop, at 17, J,8, Hunt's Ex, 8,) Eaoh lime a 

17Th• trailer appears to have been operated In Michigan In Iha calendar year of 
2jl03 en the following sixteen dates: February 11 and 12, March 31, April 2 and 3, June 
16, 16, and 17, August 25, 26, and 2,, Septembers and 9, and October 28, 29, and 30. 
(Dispatch Reoorrls, J.B. l-lunrs Ex. 12.) 

"Pursuant to the dates provided by J.B. Hunt In lte Answer to Blue Care'• Second 
lntetrogatorles, the tractor at Issue was not opera!sd for more than 30 days during the 
calendar year 2002, (J,B, Hunt's Answers to Blue Care's Second Interrogatories, J,13, 
1-lunt's Reply to Blue Care's Mot at E,, 1,) 

17 
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driver makes a eormnent'on tho log, he Is requlre!to list the state wherein tha aclMty 

occurred, (Id, at 25,) J.B. Hunt was Uhable to produco !ha driver logs or repair ' . . . . 

documents for the tractor and trailer tn qu_estlon.because It had alreadydlscordad the 

documents, (J.B. Hunt's Reply to Blue Care's Br. at4-5.) J.B. Hunt_preservad Iha logs 

and re·palrdocuments for th~ requisite amount of time provided In the federal 

__ regulatlons.governlng.l"tersbale-moto,carrlers,then·dleoarded·them;-(lo'~-alm,Cm@ 

Network argues that, nolwllhstandlng J.li. HunPs compliance with the regulations, J.B. 

Hunt's act of discarding the documents after the polenllal for llllgatlon had. arlsan 

entitles Slue Gare" to an adverse Inference that the tractor.and trailer were operated In 

t,,llohlgan for more than 30 days In 2003. (Blue Care Network's Resp. at 9.) 

Michigan courts have held that "[ejven when an oollon has not been commenced 

and th era I• only a potantlal·for lltlgallon, the litigant-ls undar a duly to preserve 

evidence that It knows or reasonably should know lo relevant to the acllon.'' f!renner v. 

Kolk, 573 N,W,2d 65, 71 (Mich, Ct. App. 2002), In the Instant oaae, J,8. Hunt was on 

notice of the "polenllal !or llllgatlon" at least by April 25, 2003, when Adams 

. . 
"Although Blua Care did not file a summary Judgment motion of Its own, It did file a brief 
In opposition lo J.B. Hunt's motion. (See Blua Cara's Br. In Opposition to J.B. Hunt's 
Mot) Blue Cere'e argumeinls GSsonUallytreoked SM• Farm's arguments. The only 
argument that Blue Care raised In lb! brief that State Farm did not ralsa In Its own 
rnotlon was the adverse Inference argument, (Bluo Care's Br. el 9·10.). Purnuant to a 
stipulated order slaying State Farm's olalms agalnet Blue Care, Blue Care's role In this 
action Is not the focus of the Instant order, (9/24/04 Stipulated Order,) 

. . 18 
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preeented.hls request for tiene!lro and J.B. Hunt denied lh~I request. Generally, where 

a party dellberalely destroys or fall_• to produce evidence; courts wl!l_presumo lhat 1he 

evidence 1vauld operate against 1he party.who destroys or suppresses. Hamann v. 

Rldga Tool Co., 539 N.W.2d 753, 7-55 (Mich. Cl. App. 19_96). Howovar, missing 

evidence gives rise to an adverse presumption only who~ 111a oomplaining party can 

_____ _ei;tabllshlntentlonal.cooduct.lndloatlng.fraud.and.a.deslra.to.d••troy.evldence-Mdl--------e . 
thereby suppress the lruth. Walt/ v. Consol. R.R. Corp.,693 N.W.2d 366,371 (Mich. 

2005): 
In tho lnstent case," there Is no evidence to suggest 11lat J.B. Hunt destroyed 1he 

records fraudulently or In bad faith. Tho records were discarded In accordance with the 

.conlrolllng regulations and In accordance with J.B. Hunt's standard business practices. 

To the extent that J.B. Hunt can be considered culpable for ralllng to preserve relevant 

·documents alter the potential for litigation had arisen, the court Is still not persuaded 

that an advorse lnfarenoe Is necessaiy, J.B. Hunt pressrved tho OBC reports, which . . . 
are the best evidence to determine the 1raotor's location, and such. evidence 

conclusively established that neither the tractor nor trallarwas In Michigan ror mote than 

30 ·days In the calendar yeat 2003. Whore, es hare, there exists credible, 

unconlrovort~d evidence to refute· the ed~erse lnfer,nce, the adverse Inference I, . . 
rebutted, lfnot altogether unwarranted. Wsrd, 693 N.W.2d at 371 (stating that a 

pr .. umptlon disappears where there 1, credible rebuttal evidence or where there was 

no Intentional conduct Indicating fraud). 

Any. lnfarGnce that the treictor was operat&d In Michigan for more thai1 30 days In 

2003 Is rebutted by the 0SC records, The 080 records are what J.8. Hunt relies upon 
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!or 1he most ac'curate m0thod of tra.cKlng a tractor. (Cope Dep, at 24, J.B. Hunt's Ex. 7.) 

Although tHO'drlver logs also provide Information concerning 'a tractor's location, the 
. . . 

logs are not as accurate as OSC records In determining the exact location of a tractor. 

(9127/06 Gr.lffln Dep. at 76, 77-78, J.B. Hunt's l':x.10.) Because a driver Is only required 

to make an entry In his driver log when he changes en activity, Iha logs would not 

docum,11t 111e tractor's presence In a state lfihe driver h~• not changed activity within 

the state and had not 9therwlse had occasion to make an entry Into his log during his 

travel through the •tato." (8110105 Griffin Pep, al 19, J.B. Hunt's Ex. 9; 9/27/06 Griffin 

·Dep. at 77-78, J.B. Hunt's Ex. 10,) ·. 

The OBC, which Is on whenever the tractofs engine Is running, sends a signal to 

a satelllte Indicating the tractor's loca!lon. A signal ls sent at various times, Including, at 

leasl once an hour, when the tractor Is turnsd on or off, and when a driver begins and ,. 

finishes unloading. (Diaz Dap. at 68-71, J.B. Hunl's Ex. 5; Cope Dep. at 64,66, J.B. 

Hunt's Ex. 7.) Each OBC entry Identifies, ~lh obJsctlve precision, the oily and ,tate In 

which the traoto( was located when lhe signal was son!, Including lalltudlnal and 

longlludlnal coordinates. Tho OBC· records account for every day that tho tractor was 

operated In 2003; the records bogln ~th January 1, 2003 and run through May 4, 2003, 

at which point tho tractor was taken out of service at a J.8. Hunt faclllty In Georgie, and 

no longer drlVen, In preparation for a May 28, 2003 trade-In or \he tractor, pursuant to 

J.B. Hunt's standard retention policy. (8110/05 Griffin Dep. at 105-108, J,B; Hunt's Ex. 

"In a driver log, drivers are required ta account for all of their time, Including time a pant 
loading or unloading, driving, taking a break, or sleeping. (Diaz Dep. at 67, J.S. Hunt's 
Ex. 5; 8110/05 Griffin Pap. at 17-23, J.B. Hunt's Ex. B.) 

20 
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9.) There Is no gap In the records and there ls no evidence that ths records ere 

lnaccurei• or otherwise deficient. 

Consequently, State Farm's motion falls In Iha! State Farm cannot demonstrate 

that the tractor or trailer was In Michigan for more than 30 days In the calendar year 
. . 

' . 
2003, the relevant time period, J.B. Kunt's motion Is meritorious becauaa II ls supported 

by the OBC end dispatch records which establish no ~seue.,se,tlo,,.n'-'o"'f.,_,m.,.awle,,,rl~a,l~!~o~t =~-------+ 
neliher the tractornor the trailer was operated In Michigan for more than 30 days In 

2003. 

IV, CONCLUSION 

For the reasons stated above, IT IS ORDERED that Stat• ~arm's "Motion lot 

Summery Judgment" [Dkt. # 104] ls DENIED and J.B. Kunt's "Motion for Summary 

Judgment" [Dk!.# 106] ls GRANTED. 

s/Robart H, Cleland 
ROBERT H. CLELAND 
UNITED STATES DISTRICT JUDGE 

Dated: Ju~ 19, 2007. 

I hereby certify that a copy of the foregoing document was malled to couneel of record 
on this date, July 19, 2007, by eleotronlo and/or ordinary mall. 

s/Usa G, Waoner 
Casa Manager and Deputy Clork 
{313) 234-5522 
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December 28, 2016 

153501-2 

ADAM HEICHEL, 
Plaintiff, 

and 

ST. JOI-IN MACOMB-OAKLAND HOSPITAL, 
Intervening Plaintiff-Appellee, 

and 

MENDELSON ORTHOPEDICS, P.C., 
Intervening Plaintiff, 

V 

GEICO INDEMNITY COMPANY, 
Defendant/Third-Party 
I' lai ntiff-A pp el !ant, 

and 

STA TE FARM MUTUAL AUTOMOBILE 
INSURANCE COMPANY, 

Defendant-Appellant, 

and 

EAN HOLDINGS, INC. and ENTERPRISE 
HOLDINGS, INC., 

Defendants/Third-Party 
Defendants-Appellees. 

I 

SC: 153501-2 

Michigan Stupreme Court 
Lansing, Micl1igan 

Robert ll. Young, Jr., 
Chief Jostic,, 

Stephen]. Markman 
Brian K. Z:.hra 

Biidget M. McCormack 
David F. Viviano 

Richnrd H. Bernstein 
Joan L. LHsen, 

Ju,ticci 

COA: 323818; 324045 
Wayne CC: 12-003780-NF 

On orde1· of the Cou1i, the application for leave to appeal the March 1, 2016 
judgment of the Court of Appeals is considered, and it is DENIED, because we are not 
persuaded that the question presented should be reviewed by this Court. 

dl212 

I, Larry S. Royster, Clerk of the Michigan Supreme Court, certify that the 
foregoing is a true and complete copy of the order entered at the direction of the Court. 

December 28, 2016 
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STATE OF M[CHIOAN 
lN THE CrRC!JIT COURT FOR TH!l COUNTY OF GENESEE 

K.ALEEA MONIQUE FRAZIER, 

Plaintiff, 

v,. 
M!CHIOAN AUTOMOB!L!l lNSURANCB 
PLACEMENT FACILITY 11nd 
ENTERPRISE LEASING COMP ANY OF 
DETROIT, LLC d/b/a NATIONAL CAR 
RENTAL, 

· Defondant. 

KATRJNA A, MU!UUlL (1'53831) 
ROBJN A. M!SBRLAJN (P78324) 
APPLEBAUM & STONE, PLC 
Attorneys for Plnlntiff 
26777 Cenlml Park Blvd., 3te, 300 
Southfleld,MI 48076 
(24S) 233-5050 I (248) 233°5051 [FAX) 

CASENO. 15°!04837-NF 

HON. OEOFFREY L. 
NE)THERCUT 

MARIC L. DOIJN (P45081) 
MICHAEL 8. BARBY (P41445) 
KOPKA P!NKUS DOLIN PLC 
Atlorneys for Defend .. ! Enterprise 
33533 W. Twelve M!le Road, Suite 350 
Fari)lington Hills, Ml 48331-5611 
(248) 324-2620 I (248) 324-2610 [FAX] 

DEFENDANT'S MOTION lfOR SUMMARY DISPOSITION AS TO COUNT II OF 
PLAINTIFF'S COMl'LAINT PURSUANT TQ MCR 2.116(Cl(8) and /10\ 

. BRIEF IN SUPl'OR'r OF MOTION 

. NOTICE OF ID!AIUNG 

NOW COMES Defendant, ENTERFRJSE LEASlNO COMPANY OF DETROIT, LLC 

d/b/a NATIONAL CAR RENT AL ("Enterprise"), by and 1brough its nuomeys, KOPKA 

FJNKUS DOLIN PLC and for ifs Motion for Summary Disposition Pursuant to MCR 

:l,116(C)(8) and (10), stlltes as follows: 

1, Thts is a fitst party oase·arislng from a motor vehicle nccident that occurred on 

Mny 31, 2014. 

2, Plaintiff alleges that ahe sustained physical injuries as a result of the May 31, 

Ii 
I 
! 
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2014 motor vehicle accident in Calmnet, Illinois and Jw.s filed a fust paNy olaim with Enterprise 

seeklng payment of Michigan No-Fault personal lajury protection benefits. (E,hlblt A ll'olloe 

1·eport), 

3, The involved vehicle i8 a rental vehicle 1'ented by Plaintiff from Defendant fortbc 

period of May 31, 2014 to June I, 2014. (Exb!bi( B, rental contract). 

4. The rental vehicle at issue was M. flllnois regis.te.r.ecLv.ehicle,_(Exhilrit-Crvehicie-----1 

.-.g!simtion). 

5. Plaintiff alleges fn her Complaint that she 1S entitled to receive :first party personal 

injury protectio11 benefits from Ente,prise pursuant to MCL 500.3101. 

6, MCL 500,3102 exempts non-resident ow11er.s or regi.:ltJ.:anfa of lllotor vehicles 

from maintainl11g M!chig~ !Jersonal injury protection cove.tage on_ vellicles that are not operated 

in )vllchlgru1 for rut agl)!'Ogate of more than lo days In a calendar yeer, 

4. MCL 500.3101 is inapplicable to the facts in this: case as the rental vehicle at 

issue was n.ot operated in Michigan fur an aggregate period of more than 30 days in 2014, 

(Exhibit D, veldclo rent•lhlotory nnd Affidavit of Sarah llclningcr), 

5. A, MCL 500.3101 ls inapplicable to EnteJprise, Count n ofPlalntift's Complaint 

fails to state a claim upon which relief may be granted and sunuruiry disposition of Count II is 

appropl'iate porMCR 2.116(C)(8). 

6, As MCL 500.3101 is inapplicable to tho facts in this case, there ~ no genuine 

iss,ie of matetfol !act colltaltted in Cowtt II of Plaintifrs' Complaint and summary disposition of 

Count ll ls appi:opri.atO per MCR 2.! ! 6(C)(10). 

WHEJ.mFOlm, Enterprise respectfully requests that this Honorable Court gtant its 

Motion for Summary D!sposltlon pursUMI to MCR 2,U<i(C)(S) and (10) and dismiss Cow,t II 
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of Plaintiff's Complaint wifu'prejudice. 

Respectfully Submitted, 

KOPKA PINKUS DOLIN" PLC 

By: (Vv"\... 
M RKL. DODIN (P45081'' 
MICHAELB, :QAR.EY (P41445) 
Attorneys for Defendant Bnternrlse 

_:_------------------.33533 W. Twelve Milellilad, Suite350 
Dated: October 21, 2015 Fru:mh1gtonllills,Ml 48331-56!! 

(248) 324-2620 
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STATE OF MICHIGAN 
IN THE CIRCUIT COURT FOR THE COUNTY OF GJENESEE 

KALEEA MONIQUE FRAZIER, 

vs. 

MICIBOAN AUTOMOBILE INSURANCE 
PLACEM!lNTFACILITY and 
.ENTERPRISE LEASING COMF ANY OF 

· DETROIT, LLC d/b/a NATIONAL CAR 
RENTAL, . 

Defendant. 

CASE NO. !5-104837-NF 

HON. GEOFFREY L, 
NEITHER CUT 

-===-,--,"""'==~==~----==~=====---~ KATRJNAA.MURREL(P5383l) MARK L. DOLIN (P45081) 
ROBIN A, MISERLAIN (P78324) MIC:HAELB. llARJ,Y (P41445) 
APPLEBAUM & STONE, PLC KOPKA PINKUS DOLIN PLC 
Altomeys for Plaintiff Attorneys for Defendant Enl<>lprlse 
24777 Central Park Blvd,, Ste. 300 33533 W. Twelve Milo Road, Suite 350 
S0uci1field, Ml 48076 Farn1ington Hills, MI 48331-561 l 
(248) 233-5050 I (248) 233-5051 {FAX] (248) 324-2620 I (248) 324-2610 [FAX] 

BRIEF lN SUPPORT OF MOTION 

I. FACTUAL OVERVIEW 

Plaintiff lillegos that· she suffered physical injuries in a m.otor vehicl{: accident that 

ooourrcd on May 31, 2014 in Calumet, ·Illinois while operating an Illinois registered rental 

vobicle owned by Enterprise. 

Plaintiff now b1ings lhla suit, alleging hi Count !I of her Complaittt that she I• entitled to 

first pnrty Michigan No-Fault p01·sonal injmy protection benefits from Enterprise per MCL 

500,3101. HoW6Via1'• MCL 503,3102 exempts Enterprise from maintaining MiobiSan No-Fault 

personal ~tjut'y covmge aS the vehicle rented by Plaintiff was registered in lllinois and was llot 

operatittg in Michigan for at1 aggregate of more than 30 days In 2014, Therefore, Platntiffhas 
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not stated n claim upon which relief can be granted again!jt Bnterpd$e and there is no genuine 

Issue of material fact as to Enterprise such that Count 11 of Plaintiffs Complaint must be 

dismissed with prejudice. 

II. STANDAIRl!J 011' REVIEW 

A motJo~ brought pursuant to MCR 2.116(C) (8) tests tlie legal sufficiency of a claim. 

Koenig v Cl/y_gf.Berkl,y. 460 Micl1..6fi7,..6.7.!!,..5!l.7-N.W.2d..99,-(.ll)j)9);-Splek-v-Depar.tm,nt-of------1--1 ----=~ 
'i)·anspol'latlon. 456 Mich 331, 337, 572 NW2d 201, (1998). When deciding such a motlou, the 

court may consider only the pleadings, MCR 2.l !6(G) (5); Spiek, supra; Simko v Blake. 448 

Mich 648, 654, 532 NW2d 842, (1995). However, in an action based on a contract, the court 

may examine tJ,e contract. Woody v Tamer, 158 Mlcb App 764,770,405 NW2d 213, (1987). 

The court must accept as truo a.11 factual alle~ations containod in the compJalr.it, as well as 

all 1·easona.ble inferences which m.ay be drawn froill those alfogationB, Slngfwman v Munlofpa! 

Serv Bureau, 455 Mich 135, 139, 565 NW2d 383, ([997); Simko, ,upra. The court may not 

considel'thc mei-its of the plaintiff's faet1U1l allegations. Mieras v DeBono, 452 Mich 278, 291, 

550 NW2d 202. (1996). ''The Mal court must consid01· all well-pleaded facto lit fav01· cf tho 

nonmoving party nnd should grant the motion only if the allegations fall to state a. legal claim.11 

Worta/po,r v Benzie Co, 212 Micl1App 208,217. 537NW2d 603, (1995); Radtke v Ever,//. 442 

Mich 368, 373-374, 501 NW2d ISS, (1993). 

A motion under MCR 2.ll~(C)(lO) test, the factu'1 sufi!clcncy of.• complaint. In 

deciding a m()tion brought uuder th is sub-rule1 the trial oom·t consklets the docmttentary evidence 

which ie. substantively sdr.1issible: and wMch 1s submltted by the, parties in the light most 

favorable to tha p1nty opposing the moti.on. Malden v Rozwood, 461 Micltlgan 109, 120: 597 
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N.W.2d 817 (1999). !fthe evidence fails to establish a genuine issue regarding any material fact, 

the moving party is entitled to judgtnent rui a matter of law. Id. 

A litigant's mere pledge to establish an issue of fact at trial cannot survive stunmazy 

disposition wider l\liCR 2.116(C)(10). 'rhe Plaintiff musl proffer s\lbstantivoly admissible 

evidence in opposition to • motion under MCR 2.U6(C)(l0), rutd agaitt the reviewing Court 

----.llillX not employ_a_smndard..ctiing_the..mere_Jlosslbillty-timt..the_claim-111ight-be..supportcd_b~-----I 

evidence produeed at trial.· Se,, Malden, supra, at 121 (1999). 

The Supreme Court defined 11substantively admlsslble11 evidence as :requidng an adverse 

Party to 11sct forth specific facts showing the're is a genuine lssue for trial." Furtheri;by 

11presenting inadmis9ible; hearsay evidence, a non-moving party is actually promising to Cl'eete an 

issue for trial where the pl'Omise is incapable of being fulfilled .. The non-moving party is not 

showing that a g~nu.ine issu~ exists, Permitting tnadmissibl3 e,1dence to suffice au opposing 

swmnary disposition would requite less than the pre-1985 court rule and create lllusory fact 

issues." See Maiden, supra, at 124 (1999). 

ill, LAW ANO ARGUMENT 

Tn Cotint II of her Complaint, Plaintiff plead that she is· entitled to Micbigau·No-FauJt 

. personal htjury protection bonofi!B from Entet·ptlso as MCL 500,3101 require,. 

. MCL 500.3101 prnvides as follows: 

500.3101 Security 'for poyment of bonefit, requlrcdJ period 
securUy requir.od to be in effect; deletion of cove•·agesi 
definitions; policy of insuronro or othw method of providing 
m:urUy~ ttling proof of .1ecw:ity; "lnsurer11 defined. 

Seo. 3101. 

(!) The owner or registrant of a motor vehicle required to bo 
rog(sterod in this stnte shAll .maintain seo\U'lty for payment of 
benefits under personal protection hisurance, property protection 

I 
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insuratl(X\ and residual liability insurance, Security is only required 
to bo in effect dur!t1g the period the motor vehfole is driven or 
moved on a highway, Notwithstanding any other provision in this 
act, an insurer that hns .:issued an automobile hrn11rance poltcy ou. a· 
motor vehicle that is not driven or m.oved on a I1ighway may allow 
the insured owner or registrant of the motor vehicle to delete a 
portion of the coverages under the policy and maintain the 

· comptehensive coverage po1tio11 of the .Policy In effect. 

Eoterprise does not dispute the plain lru1gu~ge of MCL 500,3101. However, IVICL 

500.3012 exempts Enterprise from the requirements of MCL S00.3101. MCL 500.31@2 

provides as follows: 

500.3102 Nonre.ddent ownm· or registrant of motor vehlclo or 
motoreycl(l to ma.intnin l:iC~Uirity for payment of bcncfitsJ 
opera1ion of motor vehicle or tuotorcy~lc by ~w.11cr, reghltrii;nt, 
or other person withou~ security; penalty; failure to produce 
cvtdcuce of security; rehuttable presumption, 

See. 3102. 

(1) A nolll'esident owner or n:glstrrutt of a motor vehicle oi' 
motorcycle not registered ln this state shall not operate or 
pemtit the motor v~hicJe or motor~ycle to be operated in this 
state for ru1 agg1:egate of more tltan 30 days in any calendar 
year unless he or sho continuously inaintains security for the 
payment of benefits pursuant to this cl111pter. 

'rn this case the rental vehicle was registel'ed !n lllinofa and had only been operated i.n 

Michigan for 5 day,, A• ,uch the vel1loie was not required to have Michigan No-Fault Jnsuraooe 

and Plaintiff is not entitled to first party no-fault benefits:(Exhibit D, Affidavit of Sarah 

Relningor), 

The Michigan Supreme Coutt reached the identleal eonolusimt in Parky DAIIE 426, 

Mich 191,393 NW2d 833 (1986) In Pork, Plaintiff wa, injured i11 a.1rniler which was registered 

ln the State ofTennea,ee. Tho trailer had not been operated in Michigan for 30 days. Thu, the . . 
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,, 

Supremo CoW't found that Roadway the owne!l' olf the trailer was not responsible to pay Plaintiff 

.lir,tparty no fault benefits. 

Likewls, in the case Plaintiff is not en ti tied to ftrst p,uty no fault benefits from Defendant 

Enterprise, The vehicle was not t'egist.ered in th6 State of Michigan ru:i.d had not been operated in 

the state of Miclligau for 30 days, Enterp!lse Leasing ls not responsible for Plalntlft, first party 

no -fault benefits. 

IV, CONCLUSION 

As shown above, it_is olcnr that Ettterptise is eiempt from the requirements sat fo1·th 111 

MCL 500.3101 pursuant to MCL 500.3102 and therefore, Plaintiff is not entitled to Micltlgau 

No~Fault personal injury protection benefits from Enteq>rise. Plaintiff's Count Il fails to state a 

claim upon which relief may bo grnl'lted and thel'e is: no genuine issue ofmaterlnl fact. Thus, 

summary disposition ls appropriate under MCR 2.!16(C)(8) and (10), 

WllEREFORE, Dofundruit rospeotfully ,~quest, tl10t this Honorable Court grant its 

Motion for Summary Disposition ptu·suaut to MCll l,116(C)(8) aud (10) and dismiss Count II 

of Plaintiff's Complaint witlt prejudice. 

Dated: October 21, 2015 

Rospeotfully Submitted, 

KOPKA PJNKCTS DOLIN J,:9 
By: 6f:.// 

MARKL. DOLIN (P45081 
MICHAEL B. BARBY (P4144S) 
Attorney, fur Defendant Enterprise . 
33533 W, Twelve Milo Road, Suite 350 
Farmington Hills, Ml 48331-5611 
(248) 324-2620 
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" 
•" ·' 

., 

STATE OF MICHIGAN 
IN THE CtRCUlT COURT FOR '.l'f!ECOUNTY OF OENESBIJ 

KALEEA MONIQUE FRAZIER, 

Plaintiff, 

vs. 

MICHIGAN AUTOMOBILE INSURANCE 
PLACEMENT FAC!LITYaud 
ENTERPRISE LEASING COMPANY OF 
DETROIT, LLC d/b/a NATIONAL CAR 
RENTAL, 

Defendant 

KA TRINA A. MURREL (PS383 J) 
ROBIN A. MISERLAlN (P78324) 
APPLEBAU!.! & STONE, PLC 
Attorneys for Plaintiff 
26?77 Central Pork Blvd., Ste. 300 
Southfield, Ml 48076 
(248) 233°5050 / (248) 233-5051 [FAX] 

CASE NO. 15-104837-NF 

HON. GEOFFREY L. 
NElJTHBRCIIT 

MARK L. DOLIN (P4508 !) 
M!CHAELB, BARBY (P41445) 
KOPKA PINKUS DOLlN PLC 
Attomoys for Defendant Enterpl'ise · 
33533 W. TwelvoMi!eRond,Suite350 
Fannington Hills, MI 48331-561! 
(248) 324,26:10 I (:148) 324-2610 [FAXJ 

ORDEB, GRAN'I1NG DEFENDANT'S MOTJON FOR SUMMARY DISPOSITION 

At a session of said Cowt, held In 
The City of Flint, Coun1y of Genesee 

State ofMich[gan on JM\lll!V 25, 2016 

PRESENT: Honorqhlp Qeoffi:ey L, Neithercut 
CiRCU!T COURT JUDGE 

THIS MATTER having come before the Court -Ou Defendant Enterpdse Leasing 

Company of Detroit, LLC cl/b/a Natk,nttl Cnr Rental's Motion for Summary Disposition, oral 

argument having been heard !l.nd tlJ..1t1 C.ou..rt bci!'.g otb.ei:"',ivi:ie fully advised. hi Lhe pccimbes. 

!T IS HEREBY ORDERED that Defendant's Motion for Summary Disposition is 

granted for the reasons ·stated on the record. 

I 
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~'' I 

" 
!11' IS}'UR1rlmlll. OIIDllRE!) th21 Count II of Plaintiffs Complaint is dnsmlssed, 

!TIS S() ORIJIERl!:ll. 

Prepw,ed by: MICHAEL B, BARBY (P4!445) 

2 

GEOFFREY L, NEITHERCUT 
P•25468 

CIRCUIT COURT JUR>Gi:,; 

!I.-'!-!?, 
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STATE OF MICHIGAN 

IN THE CIRCUIT COURT OF WASHTENAW 

JONTE EVERSON, 

Plaintiff, 

Vs. 

FARMERS INSURANCE EXCHANGE, 

Defendant(s)/ Third-Party Plaintiff. 

Vs. 

ENTERPRISE LEASING COMPANY OF DETROIT, 

Third-Party Defendant. 

Daniel G. Romano (P49117) 
ROMANO LAW, PLLC 
Attorney for Plaintiff 
23880 Woodward 
Pleasant-Ridge,-MI 48069 - -
248.750.0270 

Matthew C. Koss (P74088) 
CORY, KNIGHT& BENNETT 
Attorney for Defendant Farmers Insurance 
100 W. Big Beaver, Suite 650 
Troy, MI 48084 
248.244.8931 

Case No.: 16-359-NF 

Hon. David S. Swartz 

Mark L. Dolin (P45081) 
Michael B. Barey (P41445) 
KOPKA PINKUS DOLIN 
Attorney for Defendant Enterprise 

---33533-W~'f'welve-Mile-Road,Suite-JSO 
Farmington Hills, MI 48331 
248.324.2620 

SUPPLEMENT TO THIRD-PARTY DEFENDANT'S MOTION FOR SUMMARY 
DISPOSITION PURSUANT TO MCR 2.116/C)/8) and /10) 

NOW COMES Third-Party Defendant, ENTERPRISE LEASING COMPANY OF 

DETROIT, LLC by and through its attorneys, Mark L. Dolin, Esq., Michael B. Barey, Esq., and 

KOPKA PINKUS DOLIN PLC and for its Supplement to Motion for Smnmary Disposition 
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Pursuant to MCR 2.116(C)(8) and (10), states as follows: 

Attached are the signed Affidavit of Kristen F. Zub and the unit history to be 

supplemented to the motion for summary disposition as Exhibit C- Vehicle Rental History & 

Affidavit. 

Dated: February 20, 2017 

PROOF OF SERVICE 
-- ---- ---

The undersigned certifies that a copy ofthe foregoing 
instrument was served upon the attorneys of record of 
all parties to the above cause, by mailing the same to 
them at their re pective addresses as disclosed by the 
plea di s here· , with postage full pre~aid thereon, 
on 2017. 

Respectfully submitted, 

KOPKA PINKU DOLIN 

k L. Dolin (P45081 
Michael B. Barey ( 41445) 
KOPKA PINKUS DOLIN 
Attorney for Defendant Enterprise 
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STATE OF MICHIGAN 

IN THE.CIRCUIT COURT OF WASHTENAW 

JONTE EVERSON, 

Plaintiff. 

Vs: 
''' 

F.A~MERS INSURANCE EXCHANGE, 

De'fendant(S)/ Third•Party Plaintiff. 

vs: 

ENTERPRISE LEASING COMPANY OF DETROIT, 

Third-Party_ Defendant 

Daniel G. Ro111ano (P49 I I 7) 
ROfv!ANO LAW, PLLC 
At,tomey for, jllaintlff 
23'880,-WoodWard 
1:fl~a~~n~. Ridg:e,Jvtl.·48069 
248;750.0270 

Case No.: 16-359-NF 

Hon. David S. Swartz 

t,iark i.. Do.Ji,n (P45081) 
Michael B. Barey (P41445) 
KOPKA PINKUS DDLIN 
Altomey.for Defend.ant Eriterprise 
33533 W. Twelve Mile Road. Suite 350 
F'arminglon Hills, Ml 48331 

--- 24&324.2620 
Matthew C. Ko.ss (P7408S) 
CORY, KNIGHT & BENNETT 
Attorney For .. Defendant Farmers ·insurance 
100 W. 'Big ·Beayer; ·Suite. ~5.0 
Troy, MI 48084 
248.244.8931 

AFFlDAVIT OF KRISTEN F. ZUB 

Kristen_F. Zllb.)>Cing first aild dully sworn def)i;:ises stalf:S as· follows: 

I. l.!in, a Regioflal Risk:.$u·pefVisor fof_'Eriforprise Leasing Co of Detroit, LLC. 

2, I am making this Affidavit based on ·my own pCrsona,L_ktiowledge o.fthis 111atte.r. 
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3. I hav_e had an opportunity-to rc:'vieW:the unit·histocy forihe·vehicle rented:to Jonte 

Everson. 

4. T~e v.~~ic}e.·.rented .. t9Jonte Everso~ .. \Vas register~d .in:the.St~te of Pennsylvania. 

5, Based upon my revieW of the unit history, the vehicle_ rented to Jonte Everson was 

operated in the State ofMlchlgan·&om October 301 2015 through November 7, 2015. only. 

6, As,the vehicle had only been operated in the.State of Michigan from October 30, 

2015. through-November 7, 201S, it had not been operated in the State of Michigan for an 

8ggregate·ofmore than 30 days in the calendar-year of201S. 

7., 11 if sworn as_a witness,·can testify competently to the facts ·stated in this affidavit. 

KRISTEN F. ZUB 

Subscribed and :S:worri.to before me 
· on~-..ye:_b ___ ·zo----."'20-.~11~----~--

;&,J?d" 
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RECEIVED by MSC 4/15/2020 8:58:20 AM

• 
Evt/Move l Evt/Ref Nt Renter Name Evt/Rnt Loe Evt/Rnt GrJ Evt/Rnt Date Time E*1Rnt M/ Return Loe Return Grp Return Date lime Return M/1 
WSM 29001315 E12049 2049 11/9/2015 8:37 l'f"04 DTWT61 203C 12/9/2015 B:37 
INV PB: SD . Physical Inventory f DTWS60 203G 11/9/2015 6:14 lff804 
SCO P-BD deleted. RICCI {USG) El2049 2049 ll/8/201513:47 l'f"04 
VCM RICCI/DX2049Pl6 E120WW 2<N>IW 11/8/2015 10:44 l'f"04 

:M ~:;:~ONTROWNGLOC~~°:o ~:: l;:~~~~l~::;: 
SCA Body Damage {USG) E12049 2049 11/8/2015 0:40 1!\799 
DOR RICCI (USG) E12049 2049 11/8/2015 0:00 1~804 
OMG DX2D49?l6 - PASS SI-OE DOC E12049 2049 11n /2015 0:00 U,799 
ORA 
sco 
SCA 
PMR 
ORA 
VCM 
VCM 
ORA 
SCD 
VCM 
PMR 
SCA 
ORA 
ORA 
ORA 
ORA 
ORA 
ORA 
VCM 
INV 
ORA 
ORA 
ORA 
VCM 

2QSVZP EVERSON,JONTE E12049 

P-PM ae,eted. LOFR MONRC E14D14 
P.PM/PO Add-FLTF5450 rul1 E14014 
LOffi MONRO {USG) E14014 
2G4QQB STEINER,DAVID El4014 
mike megats E14014 
4014 E14014 

2049 10/30/201517:30 1~801 
4014 10/30/2015 14:12 18799 
4014 10/30/201512:42 llj799 
4014 10/30/2015 0:00 lf99 
4014 10/8/201514:47 1~196 
4014 10/7/201516:43 1~96 
4014 9/19/2015 12:33 1~96 

2B3YC9 BRUMAGIN)ENI E14018 4018 9/19/2015 12:00 15096 
4014 9/19/201510:16 1~089 P-PM deleted. monro lofr (L E14014 

DIRTY E14014 
monro lofr (USG) E14014 
P-l'M/PO Add·FLTF5450 ruk El4014 
29T3LY CRABTREE,OARR El4014 
28230G 
27CTQK 
266XM7 
260SJN 
25P942 

RENNER,RONAU E14014 
CORAN,PAUL E14014 
BARISH,ROBERT E14014 
20NNA,RJ El4014 
SHEARER.RAND) El4014 

4014 9/19/2015 8:07 1 089 
4014 9/19/2015 0:00 1 089 
4014 9/16/2015 7:16 ul658 
4014 9/16/2015 7:13 1kl 
4014 9/13/2015 11:34 11478 

:~~: 9%;:!~~1:;~; !;~o 
4014 9/1/2015 8:45 7 

GSD 

4014 9/2/2015 7:55 ;2 

E14014 4014 8/29/2015 14:12 91!50 
4014 8/29/201514:12 ,:ilso PB: Rl . Performed By: E900 E14014 

238J5V HARDEN,ADR!Et,. E14014 
22PWM4 
227QF1 
DIRTY 

BURTON, TIMOTI E14014 
ZONNA,RJ E14014 

E14014 

4014 8/24/201510:00 S!jl3 
4014 8/21/2015 9:42 •2121 
4014 8/19/201517:36 "'l'l 
4014 8/19/201517:23 "1F 

I 

DTWS60 2036 

E120S3 

E14014 

E14014 

E14014 
E14014 
E14014 
E14014 
El4014 
E14014 

E14014 
El4014 
E14014 

2053 

4014 

4014 

4014 
4014 
4014 
4014 
4014 
4014 

4014 
4014 
4014 

11/9/2015 6:14 18804 

11/7/2015 19:43 18804 

10/30/2015 12:38 18799 

10/7/201516:43 15196 

9/19/2015 7:00 13089 
9/16/2015 7:00 11658 
9/13/20'15 8:26 11478 

9/4/201513:18 9907 
9/2/2015 16:10 9857 
9/1/2015 18:00 9720 

8/26/2015 23:59 9150 
8/23/2015 9:30 8913 

8/20/2015 16:42 8221 
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RECEIVED by MSC 4/15/2020 8:58:20 AM
- --···-----------------~--------~ 

' 

=l:Ei~ 
ORA 21XQQN MATTERS,AMBE El4014 4014 El4014 4014 8/l'J/2015 17:19 8100 
VCM OIRiY El4014 4014 
ORA 20YNLC NESBITT ,5ARA / E14014 4014 E14014 4014 8/18/2015 17:29 7506 
ORA 1 Y4RWQ CRACIUN,LAURA £14014 4014 if~rd1i~r: 

E14014 4014 8/15/2015 8:30 6017 
sco P-PM deleted. monro lofr (L E14014 4014 
INV PB: Rl . Performed By: E900 El4014 4014 
VCM MONRO LOFR DONE El4014 4014 8/5/201518:51 5?80 
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STATE OF MICHIGAN 

IN THE CIRCUIT COURT FOR THE COUNTY OF WASHTENAW 

JONTE EVERSON, 

Plaintiff, 

vs 

FARMERS INSURANCE EXCHANGE, 

Defendant/Third-Party Plaintiff, 

vs 

ENTERPRISE LEASING COMPANY, 

Third-Party Defendant. 

I ,--------------
Daniel G. Romano, P49117 
Attorney for Plaintiff Jonte Everson 
Romano Law, PLLC 
23880 Woodward 
Pleasant Ridge Ml 48069 
Phone No.: (248) 750-0270 

Michael B. Barey, P41445 
Attorney for Third-Party Defendant 

Enterprise Leasing Company 
Kopka Pinkus Dolin, PLC 
32605 W. Twelve Mile Road, Suite 300 
Farmington Hills, Ml 48334 
Phone No.: (248) 324-2620 

--------------' 

Case No.: 16 359 NF 

HON. DAVIDS. SWARTZ 

Matthew C. Koss, P74088 
Attorney for Defendant/Third-Party 

Plaintiff Farmers Insurance Exchange 
Knight & Bennett 
100 W. Big Beaver, Suite 650 
Troy, Ml 48084 
Phone No.: (248) 244-8931 
matthew.koss@farmersinsurance.com 

DEFENDANT/THIRD-PARTY PLAINTIFF FARMERS INSURANCE 
EXCHANGE'S RESPONSE TO THIRD-PARTY DEFENDANT ENTERPRISE 

LEASING COMPANY OF DETROIT, LLC'S MOTION FOR 
SUMMARY DISPOSITION PURSUANT TO MCR 2.116(C){8) AND (10) 

NOW COMES Defendant/Third-Party Plaintiff FARMERS INSURANCE 

EXCHANGE ("Farmers"), by and through its attorneys, KNIGHT & BENNETT, and for 

its Response to Third-Party Defendant Enterprising Leasing Company of Detroit, 

1 
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LLC's ("Enterprise") Motion for Summary Disposition Pursuant to MCR 2.116(C)(8) 

and (10) states as follows: 

1. Admitted. 

2. Admitted. 

3. Admitted. 

4. Admitted. 

5. Admitted. 

6. Admitted. 

7. Denied that MCL 500.3101 is inapplicable. All of the statutes and 

requirements of the No Fault Act are applicable. 

8. Denied for the reasons stated in the accompanying Brief. 

9. Denied for the reasons stated in the accompanying Brief. 

10. Denied for the reasons stated in the accompanying Brief. 

11. Denied for the reasons stated in the accompanying Brief. 

WHEREFORE, Defendant/Third-Party Plaintiff Farmers Insurance Exchange 

respectfully requests this Honorable Court to enter an Order denying Third-Party 

Defendant Enterprise Leasing Company of Detroit LLC's Motion for Summary 

Disposition for the reasons stated in the accompanying Brief and in oral argument by 

counsel. 

Dated: February 28, 2017 

KNIGHT & BENNETT 

BY: 
/-;;~~HEW C. KOSS, P74088 

Attorney for Defendant/Third Party Plaintiff, 
FARMERS INSURANCE EXCHANGE 
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BRIEF IN SUPPORT OF DEFENDANT/THIRD-PARTY PLAINTIFF FARMERS 
INSURANCE EXCHANGE'S RESPONSE TO THIRD-PARTY DEFENDANT 

ENTERPRISE LEASING COMPANY OF DETROIT, LLC'S MOTION 
FOR SUMMARY DISPOSITION PURSUANT TO MCR 2.116/C)(S) AND 110) 

Facts 

This lawsuit arose out of injuries allegedly sustained in a motor vehicle accident 

that occurred on November 7, 2015. (Exhibit A) At the time of the accident, Plaintiff 

Jonte Everson was operating a vehicle, a 2015 Dodge Charger, which was rented 

from Third-Party Defendant Enterprise Leasing Company of Detroit, LLC ("Enterprise") 

under a short-term rental contract. (Exhibit 8) The Charger was titled and registered 

to EAN Holdings LLC. (Exhibit C) On the date of the accident, Plaintiff Jonte Everson 

was not covered under a no-fault policy of his own or in his household, and so applied 

for Bodily Injury Benefits through the Michigan Assigned Claims Plan (MACP). Farmers 

is acting as the assigned carrier through the MACP. (Exhibit D) According to Michigan 

law, the Assigned Claims carrier is the insurer of last resort. 

No-Fault PIP benefits generally follow the person who bought the insurance 

rather than the motor vehicle that is insured. To an extent, no-fault coverage is 

personal in origin and extends to the insured, the insured's spouse, and resident 

relatives of the insured's household. Thus, usually the injured person will get no-fault 

benefits based on the policy that the person has on his or her own vehicle. If that 

policy does not apply, no-fault benefits may be obtained from a policy on the spouse's 

vehicle or that of any relative residing in the same household. If there is no coverage in 

the name of the injured person or a relative in his or her household, he or she will 

generally get coverage from the vehicle in which he or she was an occupant. In this 

3 



[Appellee's Appendix - Page 177b]

EVERSON - Farmers' Response to EAN's Motion for Summary Disposition
R

EC
EIV

ED
 by M

SC
 4/15/2020 8:58:20 A

M

case, the vehicle that Plaintiff was occupying was a rental vehicle owned and insured 

by EAN Holdings LLC. 

This is a statutory reimbursement action against Enterprise aka EAN Holdings 

LLC (hereinafter "Enterprise"), the owner of the vehicle that Plaintiff was driving on the 

date of the accident. Enterprise is self-insured as EAN Holdings LLC in the State of 

Michigan. (Exhibit E) Because Enterprise had an active policy in effect on the date of 

the accident, Enterprise is primary to provide no-fault PIP benefits to Plaintiff for 

injuries arising out of the subject accident. Under MCL 500.3114, Enterprise is the 

insurer highest in the order of priorities responsible for Plaintiffs PIP benefits related to 

the November 7, 2015 motor vehicle accident. 

Standard of Review 

A motion brought under MCR 2.116(C)(10) tests the factual sufficiency of a claim. 

Maiden v Rozwood, 461 Mich 109, 119; 597 NW2d 817 (1999). In reviewing a motion 

under MCR 2.116(C)(10), the Court considers the pleadings, affidavits, depositions, 

admissions and any other documentary evidence to determine whether any genuine 

issue of material fact exists that would preclude judgment for the moving party as a 

matter of law. Unisys Corp v Comm'r of Ins, 236 Mich App 686, 689; 601 NW2d 155 

(1999). The trial court considers the documentary evidence submitted by the parties in a 

light most favorable to the non-moving party. Maiden, supra, at 120. When faced with a 

motion for summary disposition pursuant to MCR 2.116(C)(10), the non-moving party 

must present evidentiary proofs creating a genuine issue of material fact for trial; 

otherwise, summary disposition is properly granted. The nonmovant may not rest upon 
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mere allegations or denials in the pleadings, but must, by documentary evidence, set 

forth facts that there is a genuine issue for trial. Nichols v Clare Community Hospital, 

190 Mich App 679 (1991) and Smith v. Globe Life Ins. Co., 460 Mich 446 (1999). 

If the proffered evidence fails to establish a genuine issue regarding any material 

fact, the moving party is entitled to summary disposition as a matter of law. Quinto v 

Cross & Peters Co, 451 Mich 358; 547 NW2d 314 (1996). A litigant's mere pledge to 

establish an issue of fact at trial cannot survive summary disposition under MCR 

2.116(C)(10). The court rule plainly requires the adverse party to set forth specific 

facts at the time of the motion showing a genuine issue for trial. Maiden, supra. The 

plaintiff in this case is therefore required to come forward with specific, admissible, 

documentary evidence establishing that a genuine issue of material fact exists in order 

to avoid this motion being granted. Under the facts of this case, Plaintiff will not be 

able to meet this burden. 

I. 

Analysis 

AS THE SELF-INSURED OWNER OF THE VEHICLE AT ISSUE, ENTERPRISE 
IS FIRST IN PRIORITY TO PAY NO-FAULT BENEFITS 

Michigan's No-Fault Insurance Act requires all owners of motor vehicles to 

maintain personal protection insurance, property protection insurance, and residual 

liability insurance. MCL 500.3101(1). The Act provides that an insurer is liable to pay 

personal protection insurance benefits for accidental injury arising out of the ownership, 

operation, maintenance, or use of a motor vehicle as a motor vehicle, subject to the 

provisions of the No-Fault Act. MCL 500.3105(1). Further, Michigan courts have held that 

5 
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the No-Fault Act is remedial in nature and must be liberally construed in favor of persons 

intended to benefit from it. Gobler v Auto-Owners Ins Co, 428 Mich 51, 61; 404 NW2d 

199 (1987). 

The first step in a coverage determination is found in MCL 500.3114(1), which 

creates the highest priority for occupants of motor vehicles who are injured in an 

accident. Shinabargerv Citizens Ins Co, 90 Mich App 307,311; 282 NW2d 301 (1979). 

MCL 500.3114(1) states: 

(1) Except as provided in subsections (2), (3), and (5), a personal 
protection insurance policy describe in section 3101(1) applies 
to accidental bodily injury to the person named in the policy, 
the person's spouse, and a relative of either domiciled in the 
same household, if the injury arises from a motor vehicle 
accident. 

In this case, Plaintiff has claimed that neither he nor any family members had a 

valid automobile insurance policy in effect on the date of the accident, and he applied for 

no-fault benefits from the Michigan Assigned Claims Plan (MACP). However, when there 

is no automobile coverage available in the household, an injured party does not 

automatically go to the MACP for benefits. According to Michigan law, the MACP is the 

insurer of last resort, and last in order of priority. Cason, supra. For vehicle occupants, 

the next step is to look to MCL 500.3114(4), which states: 

(4) Except as provided in subsection (1) to (3), a person suffering 
accidental bodily injury arising from a motor vehicle accident while an 
occupant of a motor vehicle shall claim personal protection insurance 
benefits from insurers in the following order of priority: 

(a) The insurer of the owner or registrant of the vehicle 
occupied. 

At the time of the accident, Plaintiff was occupying a rental vehicle which was 

titled and registered to Enterprise (EAN Holdings LLC). It is undisputed that Enterprise is 
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the titled owner of the subject vehicle, and the vehicle was self-insured. This means that, 

on the date of the accident, Enterprise is considered "the insurer of the owner ... of the 

vehicle occupied" and, under MCL 500.3114(4)(a), Enterprise would be higher in the 

order of priority to provide no-fault benefits to Plaintiff. 

The Michigan Supreme Court's interpretation of the No-Fault Act as it relates to 

whether an owner or driver must provide coverage is contained in Citizens Ins Co v 

Federated Mut Ins Co, 448 Mich 225, 227; 531 NW2d 138 (1995), (Exhibit F) two 

automobile insurance cases consolidated for the purpose of appeal that involved the 

requirements of Michigan's No-Fault Act, MCL 500.3101 et seq., and Financial 

Responsibility Act, MCL 257.501 et seq. relative to vehicle ownership. Each of the 

cases arose from an automobile accident involving a vehicle insured under a policy 

issued by Federated Insurance Company to the vehicle owner, a car dealership. In 

each case, the driver of the dealership vehicle carried insurance for a personal 

automobile that was not involved in the accident at issue (Citizens and State Farm). 

In Citizens, 448 Mich 225, Federated attempted to deny coverage to any 

permissive user of the dealership vehicle who is otherwise insured for an amount 

equal to that specified by the No-Fault Act, thus forcing the driver's insurers to provide 

coverage. In Citizens, the Michigan Supreme Court determined that a policy 

represented or sold as providing security shall be deemed to provide insurance for the 

payment of benefits described in § 3101 of the No-Fault Act. The Court noted that 

"Federated's insurance policy attempts to unilaterally dictate the respective insurance 

obligations of a vehicle owner and those who may use the insured vehicle." The Court 

7 



[Appellee's Appendix - Page 181b]

EVERSON - Farmers' Response to EAN's Motion for Summary Disposition
R

EC
EIV

ED
 by M

SC
 4/15/2020 8:58:20 A

M

concluded that a rental car contract is no more voluntary or mutual than the 

dealership's policy at issue in Citizens. 

The car rental companies in State Farm Mut Auto Ins Co v Enterprise Leasing 

Co, 452 Mich 25; 549 NW2d 345 (1996) similarly forced a choice. (Exhibit G) A driver 

can either sign an agreement stating that the driver's insurance will be primary, or the 

driver can agree to pay an extra fee to the car rental company for insurance coverage. 

The driver is not informed that the car rental company, as the owner, is required by law 

to carry insurance on the vehicle that covers any permissive user. The owner cannot 

shift that responsibility to another party. Just as Federated was required to provide 

insurance coverage for permissive users in Citizens, 448 Mich 225, the Court in 

Enterprise Leasing, 452 Mich 25, held that a car rental company, like any other car 

owner, must obtain insurance coverage for permissive users of its vehicles. 

The substance of the holding in Citizens, 448 Mich 225, is that the No-Fault Act 

requires car owners to be primarily responsible for insurance coverage on their 

vehicles. However, the car rental companies in Michigan have been largely successful 

in avoiding that responsibility, as demonstrated by the Court of Appeals decisions in 

these cases. 

Under State Farm Mui Auto Ins Co v Snappy Car Rental, 196 Mich App 143; 

492 NW2d 500 (1992) "Snappy /,"the Court of Appeals found that it was allowable to 

permit car owners to shift the primary responsibility for providing coverage for the use 

of their vehicles to the driver and the driver's insurer. Because this violates the intent of 

the No-Fault Act, the Michigan Supreme Court overturned Snappy I in Enterprise, 452 

Mich 25, to the extent that it holds that car owners may avoid primary responsibility for 

8 
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vehicle insurance coverage by agreeing to allocate that responsibility to the driver or 

the driver's insurer. 

Here, Enterprise is attempting to sidestep its responsibility to provide no-fault PIP 

benefits to Plaintiff by the claim in its denial letter that the subject rental car had not been 

in Michigan for 30 days. This is not allowed by Michigan law as outlined above. 

Enterprise is responsible for any PIP benefits allegedly due to Plaintiff for the November 

7, 2015 accident as the owner of the 2015 Dodge Charger. In Michigan, a certificate of 

self-insurance issued by the Secretary of State is the functional equivalent of a 

commercial policy of insurance with respect to the No-Fault Act, MCL 500.3009, and the 

Financial Responsibility Act, MCL 257.520(b); Allstate Ins Co v Elassal, 203 Mich App 

548, 554; 512 NW2d 856 (1994), (Exhibit H) cited by Enterprise Leasing Co of Detroit v 

Sako, 233 Mich App 281; 590 NW2d 617 (1998). (Exhibit I) 

Farmers is acting as the Michigan Assigned Claims Plan insurer in this case. The 

MACP was designed to handle no-fault PIP benefit claims payable to eligible injured 

persons who had no other insurance applicable to a given motor vehicle accident. MCL 

500.3172. Under the No-Fault Act, the MACP represents the insurer of last resort. Cason 

v Auto Owners Ins Co, 181 Mich App 600; 450 NW2d 6 (1989). Before there can be 

recovery of benefits from the MACP, it must determined that there is no other personal 

protection insurance applicable to the injury. Belcher v Aetna Gas and Sur Co, 409 Mich 

231; 293 NW2d 594 (1980). 

9 
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II. FARMERS IS ENTITLED TO REIMBURSEMENT OF NO-FAULT BENEFITS 
PAID FROM ENTERPRISE LEASING 

In this case, Farmers, as the MACP insurer, has an independent statutory right to 

indemnity and/or reimbursement from appropriate third parties under MCL 500.3172(1), 

which is separate and distinct from the rights of the injured claimant. Allen v Farm 

Bureau Ins Co, 210 Mich App 591, 597; 534 NW2d 177 (1995). The relevant part of the 

statute states: 

(1) A person entitled to claim because of accidental bodily injury arising 
out of the ownership, operation, maintenance, or use of a motor vehicle as 
a motor vehicle in this state may obtain personal protection insurance 
benefits through an assigned claims plan if ... no personal protection 
insurance applicable to the injury can be identified .... In such case 
unpaid benefits due or coming due are subject to being collected under 
the assigned claims plan, and the insurer to which the claim is 
assigned . . . is entitled to reimbursement from the defaulting 
insurers to the extent of their financial responsibility. (emphasis 
added) 

Actions for reimbursement or indemnity brought by assigned insurers are 

governed by MCL 500.3175(2), which states in pertinent part: 

The insurer to whom claims have been assigned shall preserve and 
enforce rights to indemnity or reimbursement against third parties and 
account to the assigned claims facility therefor and shall assign such 
rights to the assigned claims facility upon reimbursement by the assigned 
claims facility. 

These statutes give the assigned claims insurer both the right and the duty to 

seek reimbursement of PIP benefits paid on behalf of an eligible claimant from 

appropriate third parties, including subsequently identified higher priority insurers. 

Spencer v Citizens Ins Co, 239 Mich App 291, 305-06; 608 NW2d 113 (2000). The term 

"third parties" in the statute is a category which includes subsequently identified higher 

priority insurers, such as Enterprise, in this action. Auto-Owners Ins Co v Michigan Mut 

10 
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Ins Co, 223 Mich App 205,210; 565 NW2d 907 (1997). 

Farmers' position is that Enterprise is the higher priority insurer, and is responsible 

for no-fault benefits in relation to this accident, under the plain language of the No-Fault 

Act. Enterprise, as a certifying self-insurer, is bound to provide no-fault benefits in this 

case, where there was accidental bodily injury. As the owner of the 2015 Dodge Charger, 

Enterprise has asserted that it is an out-of-state vehicle, and was self-insured by 

Enterprise. Plaintiff in this case did not have a no-fault policy available in his household. 

Farmers asserts that Enterprise is higher in order of priority under MCL 500.3114(4)(a), 

because it insured the owner of the vehicle Plaintiff was occupying at the time of the 

accident. Enterprise is the priority insurer responsible for Plaintiff's first-party no-fault 

PIP benefits for this accident, based on its ownership of the motor vehicle in which 

Plaintiff sustained accidental bodily injuries. 

The Michigan Court of Appeals has also held that where there is a dispute 

between two insurers regarding repayment of PIP benefits, the Michigan No-Fault Act 

requires that attorney fees and costs be awarded to the prevailing insurer. MCL 

500.3172(3)(f) and Michigan Mutual Ins Co v Farm Bureau Ins Group; 183 Mich App 

626, 637; 455 NW2d 352 (2003). By disputing prompt repayment for Plaintiff's PIP 

benefits, Enterprise is responsible for payment of attorney fees and costs to Farmers. 

Therefore, regardless of any defense Enterprise may attempt to present to 

payment of the costs incurred for Plaintiff Jonte Everson's claim, Enterprise owes the 

entirety of the benefits. It is not able to retroactively argue that payment was 

inappropriate. Because it has admitted it is higher in priority for Plaintiff's PIP benefits, 

the strength of his underlying claim is not at issue. Williams, supra. 

11 
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Ill. AS A MICHIGAN LLC AND THE OWNER OF THE RENTAL VEHICLE, 
ENTERPRISE IS LIABLE FOR FIRST PARTY NO-FAULT BENEFITS 

Enterprise sent a letter denying no-fault PIP benefits basing the denial on its claim 

that the subject rental vehicle was not registered in Michigan, and had not been driven in 

Michigan for 30 days, relying on Parks v DA/IE, 426 Mich 191; 393 NW2d 833 (1986) in 

its motion for summary disposition. Enterprise's reliance on Parks is misplaced as the 

vehicle in that case is an employer's vehicle that was not required to be registered in 

state, and therefore did not require no-fault insurance. An employer vehicle is not at all 

analogous to a rental vehicle. Indeed, the Michigan Supreme Court, the Court of 

Appeals and the Sixth Circuit Court of Appeals have confirmed the applicability of the 

obligations of the No-Fault Act to rental vehicles and rental companies, as well as the 

30-day Rule in particular. Enterprise Leasing Co, 452 Mich 25. 

Reliance on Parks v DA/IE, 426 Mich 191; 393 NW2d 833 (1986) as a basis for 

a ruling in the case at bar would result in an erroneous application to a situation that 

was not even considered by the Michigan Supreme Court in its opinion written almost 

30 years ago. The Parks holding was based on a specific fact pattern, which involved 

an employee of non-resident corporation Roadway, injured by a parked trailer, that 

pursuant to the highway reciprocity act, was not required to be registered in Michigan, 

and therefore, was not subject to the mandatory security requirements of the No-Fault 

Act. 

In the instant matter, non-resident corporation Enterprise is in the business of 

renting vehicles to paying customers, who are then considered permissive users. The 

exceptions outlined in Parks do not apply to rental vehicles, and they do not apply 

here. 

12 
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The trailer which was the subject matter of the Parks case had a far more 

incidental contact with Michigan. Unlike the Parks case, the injured party in the instant 

matter paid a fee for the use of the rental vehicle ($525.15) (see Exhibit 8) The 

plaintiff in the Parks matter paid no such fee. Plaintiff is an employee of Enterprise, 

however, he rented the subject vehicle, and he was not driving it in the scope of his 

employment. The subject rental vehicle was not parked, therefore, the exception 

related to loading or unloading a vehicle while it is parked does not apply. Enterprise 

vehicles are not subject to the highway reciprocity act. The highway reciprocity act 

applies to vehicles engaged in interstate / intrastate commerce, in other words 

"commercial vehicles," not private rental vehicles. 

It is also important to note that unlike the Parks case, Enterprise knew that this 

vehicle was going to be used as a Michigan vehicle. It was rented to a Michigan 

resident from an Enterprise location in Detroit, Michigan, to be returned some 18 days 

later. Therefore, Enterprise had every reason to believe that this vehicle would be 

operated exclusively in the State of Michigan for the 18 days of its rental agreement. 

Further, the unit history provided by Enterprise as proof that the involved vehicle was 

not in Michigan for 30 days in calendar year 2015 only shows that the vehicle was 

rented out of the Pittsburgh, Pennsylvania office until October 30, 2015 when it 

appeared in Michigan. The unit history does not detail where the vehicle was driven, or 

that it was driven solely in Pennsylvania until October 30, 2015, when it happened to 

turn up in Michigan and was rented out of Enterprise's Detroit, Michigan location. (see 

Enterprise's Exhibit C) 

13 
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An employer vehicle is not at all analogous to a rental vehicle. While employees 

may be considered to be permissive users of their employer's vehicles, there is also a 

statutory requirement for no-fault coverage for employees occupying employer's motor 

vehicle under MCL 500.3114(3): 

"An employee, his or her spouse, or a relative of either domiciled in the same 
household, who suffers accidental bodily injury while an occupant of a motor 
vehicle owned or registered by the employer, shall receive personal protection 
insurance benefits to which the employee is entitled from the insurer of the 
furnished vehicle." 

MCL 500.3114 does not make any exceptions for vehicles that are not registered 

in Michigan or are not required to be registered in Michigan. 

The scope of coverage of no-fault insurance set forth in MCL 500.3105, which also 

does not make any exceptions for vehicles that are not registered in Michigan, 

provides in subsection (1 ): 

"Under personal protection insurance an insurer is liable to pay benefits for 
accidental bodily injury arising out of the ownership, operation, maintenance or 
use of a motor vehicle as a motor vehicle, subject to the provisions of this 
chapter." 

For vehicle occupants who do not have their own policy and who are not a 

resident relative of a named insured, the next step is to look to MCL 500.3114(4), which 

states: 

(4) Except as provided in subsection (1) to (3), a person suffering 
accidental bodily injury arising from a motor vehicle accident while an 
occupant of a motor vehicle shall claim personal protection insurance 
benefits from insurers in the following order of priority: 

(a) The insurer of the owner or registrant of the vehicle 
occupied. 

Regardless of its state of origin, Enterprise is the owner of the rental vehicle which 

Plaintiff was occupying when he was injured. Rental vehicles and the requirement that 
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the owner of a rental vehicle provide primary insurance coverage were not addressed by 

the Parks court. There is relevant case law in Michigan specific to rental vehicles that 

provides that: 1) the car rental company, as the owner, is required by law to carry 

insurance on the vehicle that covers any permissive user (the driver who is renting the 

vehicle), and 2) the car rental company, as the owner, cannot shift that responsibility to 

another party, including the insurer of the operator, the insurer of an occupant, or the 

Michigan Assigned Claims Plan. 

The case law regarding rental vehicles was necessarily decided because rental 

car companies were side-stepping their responsibility to provide no-fault coverage as 

the owners of the vehicles and putting it onto the drivers and their insurers, which 

violates the No-Fault Act. An owner of a vehicle may not shift the responsibility to 

insure the vehicle onto anyone else. Parks does not apply in this case because it does 

not address the specific fact pattern here, which is a rental vehicle, being driven by a 

permissive user who has paid a fee to Enterprise, that is, essentially, an uninsured 

motor vehicle. 

In the instant matter, Titan Ins Co v American Country Ins Co, 312 Mich App 

291, 301; 876 NW2d 853 (2015) is binding precedent. (Exhibit J) The consolidated 

appeal in Titan stemmed from motor vehicle accidents involving uninsured drivers. At 

issue was which insurance providers were responsible to pay the no-fault claims. The 

drivers in each case were injured while operating vehicles owned and registered by 

transportation companies that both owned other vehicles that were insured. Titan, the 

MACP insurer, argued that when subsection (2) of MCL 500.3114 does not apply 

because the vehicles are uninsured, and insurance is not available under subsection 
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(1), then subsection (4) would apply, and the insurer of the owners of the vehicles, 

American Country, would be liable under MCL 500.3114(4)(a), rather than the MACP 

insurer. 

The Court in Titan agreed, and stated that "case law demonstrates that when 

Subsection (1) applies but an insurer is not available, Subsection (4) applies next. See 

Mich Mut Ins Co v Farm Bureau Ins Group, 183 Mich App 626, 630; 455 NW2d 352 

(1990) (stating that when insurance is not available under Subsection (1 ), Subsection 

(4) applies)." The Titan Court referenced the Parks opinion, 426 Mich at 203 n. 3, 

where our Supreme Court stated, "Those injured while occupants of motor vehicles 

must look to the rules provided in Subsections (1), (2),and (3) before applying the 

priorities listed in Subsection (4)." This Court has stated that Subsections (1) and (4) 

together establish "the general order of priority ... " Mich Mut Ins Co, 183 Mich App at 

631. Accordingly, if an exception provided in Subsections (2), (3), or (5) would apply 

but insurance is not available, Subsections (1) and (4) apply in tandem. 

The Titan Court, which stated, under American Country's argument, that 

because Subsection (1) could theoretically apply, then Subsection (4) could never 

apply, went on to clarify that this Court must avoid an interpretation that would render 

statutory language surplusage. Robinson v Lansing, 486 Mich 1, 21; 782 NW2d 171 

(2010). Instead, Subsection (4) plainly governs which insurance applies when 

insurance is unavailable under Subsection (1). 

Tevis v Amex Assurance Co, 283 Mich App 76; 770 NW2d 16 (2009) is 

controlling and binding precedent under MGR 7.215(C)(2) as it relates to imposing 

liability for injuries "arising from" the legal status of ownership in connection with a 
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motor vehicle being completely consistent with the No-Fault Act, and congruent with 

the interpretation and application of analogous areas of Michigan law. 

Here, Enterprise is claiming that MCL 500.3102 exempts it from the 

requirements of MCL 500.3101. However, MCL 500.3102 applies only to non­

residents, and that does not apply to Enterprise, Enterprise is a resident of the 

State of Michigan for the purposes of the No-Fault Act and the Motor Vehicle Code. 

The Motor Vehicle Code specifically defines resident as follows: "Resident means 

every person who resides in the State and establishes that he or she is legally present 

in the United States." MCL 500.3102 is an exemption that is meant to protect 

transients, and other temporary travelers in Michigan from the penalties imposed by 

the No-Fault Act. 

In Witt v American Family Ins Co, 219 Mich App 602; 557 NW2d 163 (1996), 

the Michigan Court of Appeals held that the vehicle's owner was domiciled in 

Michigan, and that a person who becomes a resident of this state does not necessarily 

enjoy a thirty-day grace period to operate an owned auto without no-fault insurance. 

EAN Holdings LLC is a Michigan Corporation, ID Number 894241, which was 

formed on March 11, 2009, and has a Resident Agent of The Corporation Company 

located at 40600 Ann Arbor Road East, Suite 201, Plymouth, Ml 48170. (Exhibit K) 

As such, Enterprise is a resident for purposes of the Michigan No-Fault Act, and MCL 

500.3102 does not apply. 

Enterprise's reliance on unpublished case law in its motion is ineffective at best 

when there is published case law on point - albeit not supportive of Enterprise's 

position in the case at bar. Similarly, the habitual practice of attaching copies of trial 
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court briefs filed in other cases, and orders from the trial court that are not binding 

authority - nor even persuasive - is unavailing. The unpublished Heichel v Geico 

opinion is distinguishable from the case at bar because it did not involve a vehicle that 

was rented in Michigan, but rather a vehicle that was rented in Pennsylvania and then 

driven to Michigan where the driver ran a red light in Orion Township in Oakland 

County and struck plaintiff Heichel's motorcycle. 

Enterprise also relies on an opinion and order for summary judgment in the U.S. 

District Court, ED Mich, J.B. Hunt v Adams and State Farm Mutual Automobile 

Insurance, Case No. 4-CV-70347-DT, which is not binding authority. Although lower 

federal court decisions may be persuasive, they are not binding on state courts. 

Walters v Nadell, 481 Mich 377; 751 NW2d 431 (2008). See also Abela v Gen Motors 

Corp, 469 Mich 603, 607; 677 NW2d 325 (2004). The J.B. Hunt Court relied mainly on 

Parks, which is not relevant or applicable, as established above. 

Farmers is clearly entitled to seek reimbursement and/or indemnification from 

Enterprise for payment of any and all no-fault benefits allegedly due on Plaintiffs behalf 

related to the November 7, 2015 automobile accident, and summary disposition in 

Enterprise's favor is not warranted in this case. In fact, Enterprise is able to enjoy a 

significant savings by not having to purchase no-fault insurance policies for the 

vehicles that it rents out to the public, and by operating as a self-insured company. 

What is happening, however, is Enterprise is shifting the burden for payment of no­

fault benefits that it owes to the occupants of its vehicles to the MACP, and in turn, to 

Michigan residents and Michigan companies who purchase no-fault policies. 

18 
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The MACP is financially supported by the insured drivers of the State of 

Michigan, MCL 500.3176. The amount that each driver in Michigan pays is estimated 

to be $36.00 per insured vehicle. This is based on a total assessment of approximately 

$248 million. www.michacp.org. The Courts have repeatedly expressed that, "when a 

car rental company enjoys the advantages of self-insurance, it cannot attempt to limit 

its risks by asserting that its responsibility is limited to the minimum coverage 

requirements of the no-fault or the financial responsibility act." Enterprise Leasing Co v 

Sako, supra at 284-285. (see Exhibit I) With every motion such as this, Enterprise is 

increasing its financial gains at the expense of Michigan drivers. 

Finally, there is no question that the insurer of the owner of the vehicle that 

Plaintiff occupied at the time of the accident is a higher priority insurer than the MACP, 

and therefore, Farmers' request for summary disposition finding that Enterprise is in the 

higher priority should be granted pursuant to MCR 2.116(1)(2). (Exhibits L, M) Farmers, 

as the assigned claims insurer, is entitled to full and complete reimbursement and/or 

indemnification from the higher priority insurer, Third-Party Defendant Enterprise. 

Conclusion 

For these reasons, Defendant/Third-Party Plaintiff Farmers Insurance 

Exchange respectfully requests this Honorable Court to deny Third-Party Defendant 

Enterprise Leasing Company of Detroit's Motion for Summary Disposition, and enter 

an Order holding Enterprise liable for first-party no-fault PIP benefits relating to the 

November 7, 2015 motor vehicle accident, because Enterprise is an authorized no-fault 

self-insurer, and the accidental bodily injuries sustained in the accident arose from the 

ownership of the subject vehicle by Enterprise. Defendant/Third-Party Plaintiff Farmers 
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further respectfully requests that this Honorable court enter an Order for full and 

complete reimbursement and/or indemnification from Enterprise to Farmers. 

BY: 

Dated: February 28, 2017 

PROOF OF SERVICE 

KNIGHT & BENNETT 

MATT WC. KOSS, P74088 
Attorney for Defendant/Third Party Plaintiff, 
FARMERS INSURANCE EXCHANGE 

The undersigned certifies that the foregoing instrument(s) 
was served upon all parties to the above cause to each of 
the attorney,', of record herein at their respective addresses 
on the ple&~ings on February 28, 2017 by U.S. Mail. 

v. i/ //"~ 
\ .. _)/.if·/,;,../ fl-c -· {2,,'<---------.... 

DENISE TUCKER 
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APPl flON FOR PERSONAL INJURY PROTECTION .JEFITS 

Michigan Asslg_ned Claims Plan 
c/o Michigan Automobile Insurance Placement Facility 
PO Box 532318 

Internal Use Only 

Reference#;----------
Date Received: ________ _ 

llvonia, Ml 48153-2318 
Phone: 734-464-8111 

Please note, "you" referenced throughout this application is defined as the Injured person applying for benefits. 
This application must be completed, signed and received no later than one (1) year from the date of 11ccldent. Incomplete or illeglble 
applications will be returned without assignment to a servicing Insurer. Please also submit a copy of the police report, EMS run form 
and/or any other documentation. All information will be reviewed, however, please note, addltfonal information may be required. 
Injured Person Information 
1. Name of Injured Person: First Name MlddleName 

3. List any and all names you have prelllously or currently go by 

Apt ff Qty 

Aptlt 

7. Home Phone JI 8. Work Phone II 9. CEU Phone It 

1--0 __ \_~-~-~...,..-4--_~-"'--~--'------- --'-V_\lD_-_\..(_L(_\_-~-q- ~_2_ 11. Marltal Status: 
10, Email Address 

12. Date of Accident 

( / 

0 Married D Separated 

0 Divorced ~ver Married 

DWldowed 

lS. At the Time of the accident, were you a Michigan resident? 

a. lfno, liststale: --- ------ - --

16. At the time of the accident, did you have any auto Insurance? D Yes 
a. If yes, list Name of Automobile Insurance Company & Polley Number 

Accident Information 
17. Accident Location Street City State ZipCQde 

18. P rovlde a foll description of how the acddeot occurred. Nbte: If you require addltlon~I space, pleas• attadt a ~p•rate dleetwlth details as pattof this application. 

\ ~ <Yt l"c'4\ ~l. if) ~II "f'raOr@ cSl "t:.o1n '~ ~-'?:d ~ 
~ (3,,r.::._ faull Cf\\l'ef ·m\J'e\\\n · ac a h· ra-t:(: ef" -S?ceci r'l\t. fY'e'. 

19. Wasapollcereportmade? Yes D No \t:::....~~ ~r--.".. 
a. If yes, list name of police depa rtm t & police report number: ....;"'-...A-Jl,.._.,)....J} I ~ 

20. What was your position? , Df'iver O Passenger D Pedestrian D Motorcyclist 

a. If you answered "Passenger', where were you seated In the vehicle? D Passenger Front seat O Driver S1de Back Seat D Mlddle Back Seat 

D Passenger Back Se9t D Otj)ilf -------
b. If u answered "Passen er• or "Driver", did ou hav mission to use the involved vehicle? 13"ves D No 

21. Was the vehicle a motorcycle? 0 Yes If you answered "Ve~ please provide the following: 

· a. Llstth6 mime of the owner of the motorcycle: 

b. Was the motorcycle Insured at t he time of the accldent? D Yes D No 
c, List the name and policy number of the motorcycle's insurance company: 

22. Were you contacted by a doctor's office or other person about this claim? D Doctor D Other 
a. If you answered "Doctor" , please provide: 
Namn of Doctor Address 

b. If you answered "Other", please provide: 
Name Address 

ACF-01 (09/2013) 

None 

Phone Number 

Phone Number 

Paae1 ofS 

........... 
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APP. .TION FOR PERSONAL INJURY PROTECTJOi .~EFITS 

Injury Information 

23. Were you Injured in the accident? " D No a, If yes, describe your Injuries: 

24, Are or were you treated by a doctor(s} far injuries from thls accident? 
a. If yes, pf ease provide: 

ctor's Name Phone Number 
- 'I, '-K.D . Z)a 

Note: If you wer_e treated b more than l ctor~ attach a separate sheet with ,~mun:t In ormofion ti$ art of this appJJcatitm. 

25. W(!re you treated In a hospital? es D No a, tf yes, what type of treatment d!d you receive? D In-Patient Out-Patient 

b, lfyes, please prov!de: 

Hospital Name C Address 

Hilo~ ruCd l ::l1..o:ic@:tt:C-
Phone Number 

If :re treat~d at more than ~osftca1, attach a separate sheet with contact Information as urtofthls appJiration. 
•.t!:i;)Please llstany pre-existing conditions that you had before this accident and how long you have bean treatlnsforthose conditions. 

1:1 e.. 
(}1, Had you sought treatment for any prforcoiidlt!ons before this accident? 0 Yes No D Not Appllcab!e 

a. If yes, please provide the name, address and phone number{s) of each doctor and pharmacy you had treated with prior to this accident: 
Doctors/Pharmacy Name Address Phone Number 

Note; Jjyou sought treatment from more than l doctor/pharmacy, attach a separate sheet with contact Information as part o this c,ppJlcatfon, 

{28)Were you taking any medications prior to this accident? D Yes o 

a. If yes, Pleas& list the names of al! medications: 

" 0No a. If yes, please provide: 
Phone Number 

32. Are you el!g!ble!sir any benefits under social security? 

DYes 8"No 
Medical Insurance 

,'33, Oo you have any kind of health Insurance? !il'9as ONo a. If y11:s, please provide: 
Name of Health Insurance Co. Addr8$S Phone Number 

Policy or Plan Number: Member Number: Groupfllumiler: 

i(~4tAre you a Medicare Beneficiary? D Yes a. If yes, what Is your Medicare HICN It: 

Employment Information 

i35. Werevou emp!oy<ad at the time of1heaccldenn lil1"es DNo a, If yes, provide the following Information: 
Name, Address and Phone Number of Your Employer occupation Average Weekly Gross lncorne Ust the Date of Your Employment: 

at the time of the Accident From To 

E:f\\.Q(1)(13e. R9.!M I C'ef '5,c:(" ,Jfo)._ 

"'--~ $ 
C\ . ..,__, per ho.,r I 

Note: If you were employed by mote than 1 employer, attach a s~parateshe"et wlth<:ontact Tnformatlon as part of th/5 applfcatlon. 

36, Heve you missed any work because of your Injuries'/ ef"Yes O No ~s, what is the first date you missed work? 111,ilQ 
3nDo you have a note from a doctor ordering you to stay home from work? es O No a. lfyes, please provide: 
DOGtors Name Address Phone Number 

'?,e. H<ive you retumed to work? ,Q"""ves D No 1,·:19. If not yet returned, have you been given a return date? D Yes D No 

a. If yes, what date dld vou return to work? - a. lfves, return to work date: 

40, Were you on the Job at the time oft ha accident? 0 Yes !?No 
a. If ves, are you elleible for any benefits undarworkers compensation? D Yes D No 

f_i:li•. Howl1!_you normally get,to work prior to this accident? l,E, PubllcTransportatlon, Carpool, Own Car, Etc. b+ (\ (,.rtP I 

,.a~>Are you elleJbleforany benefits under anyothor wage or salary continuation plan? Yi Yes D No 

Page 2 of 5 
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' 

APPLI .ION FOR PERSONALINJURV PROTECTION. ,EFITS 

Entitlement Information 

4.3, Was thDe~~::e to the v hid~ were occu yin If yes, describe the damage to the vehlc!e: 

:~1Was thevehlcle towed? ,.!KYes D No If yes, please provlde: Nou; Pb Name of Towing Company Address Phone Number 

~I?• Was the veh!cle repaired? D Vas D No If yes, p!ease provide: 
Name of Repalr Company Address Phone Number 

(¢,)Do you know the current locatron of the Involved vehicle? 0 Yes __..Q-1:j'o If yes, please provide: 
location of Vehicle Address Phone Number 

Note: If yau were struck by mare than 1 vehicfe as a pedestrian, attach separate shectwJth contact lnfa,matlon as part af this appli~, 

d. Did you have use of the Involved motor vehicle or lease the Involved motorvehlcle any time before the date of the accident? 9 Ves D No 
\.~) What was the frequency atwhlch you used the vehicle? 

If yes: 

µrDally D OnceaWeek D TwoorMoreTime.sPerWeek q LessthanOncePerMonth O Rarely 

(fl Did you have your own set of keys to the vehicle? zfves D No g. Old you or have you ever had to ask permission to drive the vehlc!e? tl.s DNo 
\"ii, Have you ever been denied permlsslon to usethevehlc/e? D Yes filo 

1.'.h Did you ever put gas In or do any maintenance on the vehlcle? .B"9es D No 
J. Llstthe Name of the Owner/Registrant ofVehlcle Involved In the accident: First Name MAI die Name 

E,o1,;.<cpnse. \<.~N:al 
Last Name 

Owner/Registrant's Address and Phone Number 

k. Vehlcle Involved: 

2Dl3 
Name of Automobile Insurance Company:-''-"""'-'-'-------------- Polley"""'""' '-l:5'\tlD 9 

m. If not you, list the name of the driver of this vehicle: first Name Middle Name last Name 

n, Old the driver have auto mob lie Insurance In effect on the date of the accident? 0 Yes If yes: 

Name of Automoblle Insurance Company: Policy Number: ------------

0, lf different than tha injured person, did the driver of the vehlde have a Driver's Ucense at the Time of the Accident? ~ 
!fyes,pleaseprovldc: Drlverllcense4': Ell~Y &'51'--t 32( o3 DriverllcenseState: 

p. Were them any other occupants In theveh!de? es O No If yes: 
How many occupants were In the vehicle? ---~-

D No 

[bl 

,_;4Cu~nt's ~~' , Address 
IRV1R. ~fiUc\ 2 \IJl':') 5. 

Phone Numbnr m, 1...(\2 ,, 
Occupant's Name Addrnss Phone Number 

Did any of the occupants have riutornoblle !nsuranc-e In effect on the date of the accident? 0 Yes ~lfyes: 
Occupant's Name Name of Automoblle Insurance Company Polley Number 

Note: { more than :1. accu ant had Insurance, attach sepa e sheet with contact Information as art of thrs a pf/cation. 

44. Were there wltnessesto the accident? D Yes No If ves, please provide: 
Witness Name Address Phone Number 

Witness Name Address Phone Number 

Note: I more than 2 witnesses, attach se arare sheet with contact In ormation a~ part of this a Jlcatfon. 
14s. Llst all persons and their relationship to you that lived with you at the time of the accident lncludrng your spouse even if they d!dn1t live with you: 

Name {Spouse Address if Different than Yours} Relatlonshlp 

1:,i,~ ~z;;5:,;"' ___,,~,,,,,.~~q":Jktu"f«'L-\ _,_,I ye:__(.----

s evy,,aG.X:.::.,7.s: -'Dol...l>.L-• '.9"¥[,,,_1-<-'---------
,, more than 3~ rttrJt.n sepa~twith Jnformatlon as part of this opplicatlon, 

ACF-01 (09/2013} 
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APPi flON FOR PERSONAL INJURY PROTECTIO~ !EFITS 

Entitlement Information (continued) 

<46. Descrlbe al! motor vehicles owned by you, your spouse or any relative residing In your home on the date of the accident: If none, check here: D 
Owner/Relatlonshlp Year, Mc1ke &Model ofVehlde Vehicle Jdentlflcatlon Number Plate Number lnsuranc,e Co & Polley Number 

lct<tr c.Ji '4.c. s L "/11-qf'I. /'f/fj- flij1J- .,,;.- 11'! dr1v,.tk,<· 

Nata: If more than 3, attach separate: 'ilheet with contact information as cart of this application. 

47. Have you ever filed a dafm for Personal Injury Prote~tkm Benefits? D VOS [31:jo a. If yes, please provide: 
Name of lnSt.1r¢1nce Company Claim Number 

48. Are you fl!lngthls clalm because there ls a dispute between two or more Insurance companies for your Personal Injury Protection coverage? D Yes~o 
a. If yes, please provide documentation of the dispute and the fo!lowlng: 

Nam<l of Insurance Company Phone Number Clalm Number 

Name of lnS1Jrance Company Phone Number Clah'r1 Number 

49. Please document what actions you have taken to determine that there Is no other auto Insurance coverage. Thls question should be completed to expedite 
the claims protess ~~:ach iiddltlonal sheet{s} if needed and any supporting d9,9Jmentauri· ' - - c;e -_;,. ' _.._ - ~--'-,,r\<:-"""' Ir,..,... 11 -
Please note, If the top two boxes below ere not acknowledged and the application Is not slgned and dated, the application will be con9ldered Incomplete and will 
be returned to the injured person or their representattva for further completion. 

t#'have rev1ewed the appllcation.in Its entlretv and attest that the Information contained therein fstrue and ao:;urate, If I am a madlcal provider-and am submitting 
this Bppllc;itlonon behalf of the Injured person, I attest that I have thoroughly Investigated and verified all documented Information, All Information I have supplled 
~resentallon of Information obtained ftornthe: Jnjured person or their representative. 

acknowledge I have read the followlng fraud warning: 
FRAUD WARNING 

A person who presents or causes to be presented an oral or written statement, Including computer-generated information, as part 
of or in support of a claim to the Michigan Assigned Claims Plan maintained by the Michigan Automobile Insurance Placement 
Facility for payment or any other benefit knowing that the statement contains false information concerning a fact or thing material 
to the claim commits a fraudulent Insurance act under section 4503 of the Insurance code that Is subject to the penalties Imposed 
under section 4511. A clalm that contains or is supported by a fraudulent Insurance act as described In this subsection Is 
Ineligible for payment or benefits under the Assigned Claims Plan. 

~ersland that by submitting the application for beneftts, the owner of the Involved, unlnsurad automobllewlll be financ!a[[y re.sponslble for reimbursement of 
all no fault benefits paid and costs associated wlth this dalm pursuant to the Michigsin No Fault Act. 

0 !f I have provided an em nil address, I understand 1hat all future <:orrespondence and Information regarding this claim maybe exchanged via the emaH contact 
rirovided, 
s1gtiatu ofJ~er.son:orRepresentatlve ,pr!nte:d:Na·me Of lriJured. Persgn. or_RE!Pres.e.i:itatlve oate:.:.~ 

X ./_ L • /""~ - X \ _ "L, i::,,~rs, . ..-, · /2..-L~-tS-
~~a~ of Preparer (If different than above) Prlntecf Name of Preparer {If dlfferent than above) Date; 

X 
Who prepared this application? D Injured Person D Attorney D Thlrd Party Biller Email, Fax or Mall the signed application to: 

D Parent D Legal Guardian If other than Injured Party, please provide: Michigan Assigned Claims Plan 
c/o Michigan Automobile Insurance Placement Factlity 

Address: PO BoK 532318 

City:_. State: ___ Zip Code: ___ Livonia, Ml 48153·2318 

Phone Number: 
Phone: 734464-811:J. J'ax: 734-943-6068 

Email: 1nfo@michac~1ors 

P.i.ge 4 of S 
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,· APP, .TION FOR PERSONAL INJURY PROTECTIOt\ .,\IEFJTS 

AUTHORIZATION FOR RELEASE OF INFORMATION 

FRAUD WARNING 

A person who presents or causes to be presented an oral or written statement, Including computer-generated information, as part of 
or in support of a claim to the Michigan Assigned Claims Plan maintained by the Michigan Automobile Insurance Placement Fac/lity for 
payment or any other benefit knowing that the statement contafns false Information concerning a fact or thing material to the claim 
commits a fraudulent Insurance act under section 4503 of the Insurance Code that is subject to the penalties Imposed under section 
4511. A claim that contains or is supported by a fraudulent Insurance act os described In this subsectJan Is Ineligible/or payment or 
benefits under the Assigned Claims Plan. 

I hereby request and authorize the disclosure of protected health information and any other records about me. 
The name or other specific identification of the person(s) or class of persons authorized to receive the 
information: The Michigan Assigned Claims Plan maintained by the Michigan Automobile Insurance Placement 
Facility and/or their Servicing Insurers. 

I understand that the information disclosed may be subject to redisclosure by the person(s) or class of 
person(s) receiving It and no longer protected by the federal privacy regulations. For the purpose of risk 
management, claim adjustment or administration, The Michigan Assigned Claims Plan maintained by the 
Michigan Autornoblle Insurance Placement Faclllty and/or their Servicing Insurers will have complete and 
unrestricted rights to OBTAIN, DISCLOSE, RELEASE, or MAKE USE of personal or privileged information about 
me which may Include financial and wage statements, all medical records; hospital records, reports, charts, 
notes, histories, laboratory records and reports, diagnostic test reports, doctor's and nurse's notes, 
correspondence, and all other material, Including x~rayfilms, MR!'s, CT's and EMG/NCS and charges for all care, 
treatment and prognosis at any and all times for any condition whatsoever. 

I understand this authorization could include Information with respect to HIV Infection, AIDS, mental health, 
substance abuse, and alcohol abuse. Those who may RELEASE this information, to the extent permitted by 
applicable law, include health care providers, government agencies, other Insurance companies, insurance data 
base operators, third party administrators, or managed care companies, their agents, or contractors. 

I understand this authorization shall be valid for three years from the date accompanying my signature. I may 
revoke this authorization by notifying the medical provider and The Michigan Assigned Claims Plan maintained 
by the Michigan Automobile Insurance Placement Facility and/or their Servicing Insurers In writing of my desire 
to revoke it. However, I understand that If I revoke this authorization, it will not have any effect on actions they 

took before they received my revocation. 

at a photographic copy of this· authorization shall be as valid as the original. 

I ~ /2- -~}-I.[ 
,Sign. tu of Jnjurl;lc;I Party o~ Legal Guardian (if applicable) Date 

~ rr4 < Ev~ ...s,""' 
printed Name of Injured Party :; ,.Sciclai'Se<;:urltyNumb.es 

Printed Name of Legal Guardian 

Page 6 ofS 
ACF-01 (09/2013) 
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Vers 5.2(08t15) DEPARTMENT OF LICENSING AND REGULATORY AFFAIRS 
CORPORATIONS, SECURITIES & COMMERCIAL LICENSING BUREAU 

LIMIT.El) LIABILITY COMPANY ANNUAL STATEMENT 

2017 
Identification Number - Limited Liability Company Name 

894241 EAN HOLDINGS, LLC 

Resident agent name and mailing address of the registered office 

THE CORPORATION COMPANY 

Ml 

The address of the registered of1!ce 
40600 ANN ARBOR RD E STE 201 

PLYMOUTH Ml 48170 

Electronic Signature 
Flied By Title Phone 

RICK A SHORT MANAGER 314-512-5000 

IBJ I certify that this filing is submitted without fraudulent intent and that I am authorized by the 
business entity to make any changes reported herein. 

Payment Information 
Payment Amount Payment Date/Time Reference Nbr 

$25 12122/2016 10:36:58 71315 6802 8942412017 

Required by Section 207, Act 23, Public Acts of1993 

INFORMATION & INSTRUCTIONS 

Annual Statement must be signed in accordance with MCL 450.4103. 
For Domestic Limited Liability Companies -It may be signed by a member, if managed by members, by a manager 
if managed by managers, or by an authorized agent of the company. 

For Foreign Limited Liability Companies - Must be signed by a person with authority to do so under the laws of 
the jurisdiction of its organization. 
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BGS/GD-760 (Rev .12/03\ 

MICHIGAN DEPARTMENT OF LABOR & ECONOMIC GROWTH 
BUREAU OF COMMERCIAL SERVICES FILED 

• 
Date Received: JORBUREAUUrONLV) 

ADJIJSTED PURS ANTTO 
TELEPHbNE:i AUTHORIZATION (.J MAR 10 2009 

Thls document Is effective on the dale flied, unless BU 
a subsequent effective date within 90 days after 

by Administrator 
reau ol Commaroim s,,Moes 

received date is stated in the document. Tnm lnfu: s2.zs~1 ,OJ/{)6Alf 147 - - -

Chk#i 000 i3il54 Name 
JD~ my RF~W EAN Holdings, LLC ,..,, Mary K. DeLassus ~" 

8 Amt: $60,QO 
£ 

Address 

600 Corporate Park Dr. 

Cily State Zip Code 
St. Louis, MO 63105 

EFFECTIVE DATE: 

"<.t: Document w1II be returned to the name and address you enter above. &­
If left blank dooument will be malled to the registered offloe. B94241 

-~----, 

APPLICATION FOR CERTIFICATE OF AUTHORITY 
TO TRANSACT BUSINESS IN MICHIGAN 

For use by Foreign Limited Liability Companies 
(Please read information and instructions on last page) 

Pursuant to the provisions of Act 23, Public Acts of 19fl3, the undersigned limited //ability company executes 
the fol/owing Appl/cation: 

1. The name of the limited liability company is: 

EAN Holdings, LLC 

2. (Complete this item only if the limited liability company name in item 1 is not available for use In Michigan.) 
The assumed name of the limited liability company to be used in all its dealings with the Bureau and in the 
transaction of its business in Michigan is: 

3. It is organized underthe lawsof_D_o_la_w_ar_e ________________________ ~ 

Thedateofitsorganization is_09_f_I5_l_2o_o_s ________________________ ~ 

The duration ofthe limited liability company if other than perpetual is _pe_rp_e_tu_a_l ___________ _ 

4. The address of the office required to be maintained in the stale of organization or, if not so required, the principal 
office of the limited liability company is: 

600 Corporate Park Dr. St. Louis, MO 63105 
{StreetAddr-ass) (City) (Statei (ZIP Code) 

Ml05l • 21mo1 CTSyst:m Onlina 
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Payment Log 

Unit Number: 3005603021-1-1 

Date of Loss: 11/07/15 

Claimant's Name: JONTE EVERSON 

Insured's Name: 160706601 MICHIGAN 

Benefit 
Type: 

Check Service Service To 
Payee 

Number From Date Date 

1615907971- KYTEL SOLUTIONS INC 
0166 

1615907971- KYTEL SOLUTIONS INC 
0167 

1615907971-
KYTEL SOLUTIONS INC 

0168 
1615907971- KYTEL SOLUTIONS INC 

0159 
1615907971- KYTEL SOLUTIONS INC 

0160 

1615886745 01/13/17 
J & P MICHIGAN 

EVALUATION GROUP, INC 

1615832959 01/06/17 
JLE PROCESS SERVICES, 

INC. 

1615720452- KYTEL SOLUTIONS INC 
0017 

1615720452- KYTEL SOLUTIONS INC 
0016 

1615720452- KYTEL SOLUTIONS INC 
0015 

1615720452- KYTEL SOLUTIONS INC 
0018 

1615720452- KYTEL SOLUTIONS INC 
0019 

1615720452- KYTEL SOLUTIONS INC 
0020 

1615720452- KYTEL SOLUTIONS INC 
0021 

1615720452- KYTEL SOLUTIONS INC 
0222 

1615720452- KYTEL SOLUTIONS INC 
0116 

~ 
FARMERS 

INSURANCE 

FAmR.5 
INSURANCE 

Date Paid Amount 
Check 

Issued 
Date Paid Amount 

02/16/17 $1,125.00 $0.00 
02/16/17 $450.00 $0.00 
02/16/17 $225.00 $0.00 

02/02/17 02/03/17 $92.36 $92.36 

02/02/17 02/03/17 $92.36 $92.36 

02/02/17 02/03/17 $92.36 $92.36 

02/02/17 02/03/17 $92.36 $92.36 

02/02/17 02/03/17 $92.36 $92.36 

01/31/17 02/07/17 $2,000.00 $2,000.00 

01/25/17 02/14/17 $90.00 $90.00 

01/16/17 $40.00 $0.00 
01/16/17 $480.00 $0.00 
01/16/17 $1,350.00 $0.00 

01/15/17 01/18/17 $92.36 $92.36 

01/15/17 01/18/17 $92.36 $92.36 

01/15/17 01/18/17 $92.36 $92.36 

01/15/17 01/18/17 $92.36 $92.36 

01/15/17 01/18/17 $92.36 $92.36 

01/15/17 01/18/17 $92.36 $92.36 

01/15/17 01/18/17 $92.36 $92.36 

01/15/17 01/18/17 $92.36 $92.36 

01/15/17 01/18/17 $92.36 $92.36 

Report Generated for USWSSS12 on 2/17/2017 Page 1 of3 
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Payment Log t""'l;A. 
FARMERS 

IN~UUANCE 

1615720452-
KYTEL SOLUTIONS INC 01/15/17 01/18/17 $92.36 $92.36 

0120 
1615720452-

KYTEL SOLUTIONS INC 01/15/17 01/18/17 $92.36 $92.36 
0125 

1615720452- KYTEL SOLUTIONS INC 01/15/17 01/18/17 $92.36 $92.36 
0126 

1615720452-
KYTEL SOLUTIONS INC 01/15/17 01/18/17 $92.36 $92.36 

0127 
1615720452- KYTEL SOLUTIONS INC 01/15/17 

0115 
01/18/17 $92.36 $92.36 

1615518363 12/13/16 
JLE PROCESS SERVICES, 12/22/16 01/18/17 $135.00 $135.00 

INC. 
12/21/16 $345.00 $0.00 

1615493612 12/12/16 DATA SURVEYS INC 12/20/16 01/06/17 $317.50 $317.50 
12/16/16 $2,220.00 $0.00 
12/16/16 $80.00 $0.00 
12/16/16 $40.00 $0.00 
12/16/16 $345.00 $0.00 

1615415655- KYTEL SOLUTIONS INC 12/13/16 
0191 

12/14/16 $92.39 $92.39 

1615415655- KYTEL SOLUTIONS INC 12/13/16 
0190 

12/14/16 $92.39 $92.39 

1615415655- KYTEL SOLUTIONS INC 12/13/16 
0189 

12/14/16 $92.39 $92.39 

1615415655- KYTEL SOLUTIONS INC 12/13/16 
0183 

12/14/16 $92.39 $92.39 

1615415655- KYTEL SOLUTIONS INC 12/13/16 
0182 

12/14/16 $92.39 $92.39 

1615415655- KYTEL SOLUTIONS INC 12/13/16 
0195 

12/14/16 $92.39 $92.39 

1615373892 11/07/16 
SUPERIOR INVESTIGATIVE 12/08/16 12/19/16 $1,800.00 $1,800.00 

SERVICES 
1615296195 HANSON RENAISSANCE 11/30/16 12/08/16 $194.00 $194.00 

11/23/16 $75.00 $0.00 

1615230223 11/16/16 
J & P MICHIGAN 11/22/16 11/29/16 $1,475.00 $1,475.00 

EVALUATION GROUP, INC 

1615229075 10/12/16 11/14/16 
SUPERIOR INVESTIGATIVE 11/22/16 11/29/16 $3,246.21 $3,246.21 

SERVICES 
11/16/16 $50.00 $0.00 
11/16/16 $20.00 $0.00 
11/16/16 $510.00 $0.00 

1615011243 10/27/16 10/27/16 
Stefani Carter & Deborah 11/01/16 12/21/16 $50.00 $50.00 

Labelle 
1615011241 10/27/16 10/27/16 Allen PHILBRICK 11/01/16 12/14/16 $25.00 $25.00 

10/17/16 $150.00 $0.00 
10/17/16 $50.00 $0.00 
10/17/16 $810.00 $0.00 

1614822194 07/29/16 08/25/16 
SUPERIOR INVESTIGATIVE 10/13/16 10/19/16 $1,178.00 $1,178.00 

SERVICES 

1614782351 10/03/16 
J & P MICHIGAN 10/10/16 10/18/16 $1,475.00 $1,475.00 

EVALUATION GROUP, INC 
09/19/16 $75.00 $0.00 

1614349406 
MACOMB COURT 08/26/16 09/01/16 $125.00 $125.00 
REPORTERS, INC 

1614308038 08/03/16 
J & P MICHIGAN 08/23/16 08/31/16 $1,212.50 $1,212.50 

EVALUATION GROUP, INC 

1614239318 08/08/16 MASTERTRACE 08/17/16 08/24/16 $450.00 $450.00 
08/16/16 $300.00 $0.00 

""~ FARMERS 
!NcaUR/\N<..'.la 

Report Generated for USWSSS12 on 2/17/2017 Page 2 of3 
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Payment Log ~ 
FARMERS 

INSURA.NCE 

1613971224 06127116 06/27116 
J & P MICHIGAN 07/22116 07/27/16 $1,212.50 $1,212.50 

EVALUATION GROUP, INC 
1613392359 04/28/16 04/28116 DATA SURVEYS INC 05/26116 06/02116 $525.00 $525.00 

1613391475 05111/16 05/11/16 J & P MICHIGAN 05/26/16 06/03/16 $2,318.75 $2,318.75 
EVALUATION GROUP, INC 

Benefit Type Total $28,878.64 $20,138.64 

Total Amount $28,878.64 $20,138.64 

~ 
FARMERS 

INSURANCE 

Report Generated for USWSSS12 on 2/17/2017 Page 3 of3 
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Jonte Everson 3005603021-1-1 

Created Sub Action Code Total Time 

02/07/2017 14:50 Claim Review - Diary Review 30 

02/06/2017 9:19 Litigation - Misc 90 

02/06/2017 9:17 Claim Review- Information Request/Correspondence 15 

01/31/2017 9:57 Administrative/Management - Check Approval 10 

01/31/2017 8:56 Billing Time 65 
01/31/2017 7:24 Claim Review- Information Request/Correspondence 15 

01/31/2017 7:24 Claim Review -Approval Request to Manager 5 

01/25/2017 16:02 Litigation - Misc 90 

01/25/2017 8:51 Administrative/Management - Check Approval 10 

01/25/2017 8:51 Claim Review- Information Request/Correspondence 15 

01/25/2017 8:50 Claim Review - Approval Request to Manager 5 

01/23/2017 9:38 Phone Call - 6+ Minutes 10 

01/17/201710:06 Claim Review - Diary Review 30 

01/13/201712:01 Claim Review - Information Request/Correspondence 15 

01/13/2017 6:53 Subrogation - Status Update 20 

01/03/2017 8:31 Claim Review - Information Request/Correspondence 15 

12/27/2016 10:19 Claim Review - Diary Review 30 

12/21/2016 13:30 Administrative/Management - Check Approval 10 

12/21/2016 12:58 Claim Review - Information Request/Correspondence 15 

12/21/2016 12:58 Claim Review -Approval Request to Manager 5 

12/20/2016 11:47 Administrative/Management - Check Approval 10 

12/20/2016 10:42 Claim Review - Approval Request to Manager 5 

12/20/2016 10:41 Claim Review - Information Request/Correspondence 15 

12/20/2016 7:47 Claim Review - Information Request/Correspondence 15 

12/08/2016 11:01 Claim Review - Information Request/Correspondence 15 

12/08/2016 7:55 Administrative/Management - Check Approval 10 

12/08/2016 7:48 Claim Review - Information Request/Correspondence 15 

12/08/2016 7:47 Claim Review - Approval Request to Manager 5 

11/29/2016 7:20 Claim Review- Information Request/Correspondence 15 

11/22/2016 9:53 Administrative/Management - Check Approval 10 

11/22/2016 9:31 Claim Review -Approval Request to Manager 5 

11/22/2016 8:22 Claim Review - Information Request/Correspondence 15 

11/17/2016 14:26 Litigation - Misc 90 

11/11/2016 8:48 Claim Review - Diary Review 30 

11/11/2016 8:47 Claim Review - Information Request/Correspondence 15 

11/04/2016 12:27 Claim Review - Information Request/Correspondence 15 

11/01/2016 7:36 Litigation - Misc 90 

10/21/2016 8:54 Claim Review - Diary Review 30 

10/19/2016 8:26 Claim Review - Diary Review 30 

10/18/2016 9:53 Claim Review - Diary Review 30 

10/17/2016 9:03 Litigation - Misc 90 

10/13/2016 9:43 Claim Review - Information Request/Correspondence 15 

10/12/2016 11:13 Claim Review - Information Request/Correspondence 15 

10/12/2016 10:04 Claim Review - Information Request/Correspondence 15 

10/10/2016 13:13 Administrative/Management - File Review 30 
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10/10/2016 10:14 Claim Review - Information Request/Correspondence 15 

10/10/2016 8:11 Litigation - Initial Set Up 120 

09/28/2016 10:25 Litigation - Initial Set Up 120 

09/27/2016 8:27 Claim Review - Diary Review 30 

09/14/2016 10:28 Litigation - Misc 60 

09/06/2016 12:12 Claim Review - Information Request/Correspondence 15 

09/06/2016 10:31 Claim Review - Diary Review 30 

08/23/2016 14:47 Claim Review - Information Request/Correspondence 15 

08/17/2016 7:10 Claim Review - Information Request/Correspondence 15 

07/22/2016 11:24 Claim Review - Information Request/Correspondence 15 

07/22/2016 9:45 Claim Review - Diary Review 30 

07/19/2016 14:00 Billing Time 20 
07/19/2016 8:26 Claim Review - Information Request/Correspondence 15 

07/19/2016 8:19 Claim Review - Information Request/Correspondence 15 

07/18/2016 14:04 Phone Call - 6+ Minutes 10 

07/07/2016 9:48 Phone Call - 6+ Minutes 10 

06/24/2016 14:46 Phone Call - 6+ Minutes 10 

06/23/2016 13:50 Phone Call - 6+ Minutes 10 

06/01/2016 8:59 Claim Review - Diary Review 30 

05/24/2016 14:35 Claim Review - Information Request/Correspondence 15 

05/04/2016 12:37 Litigation - Initial Set Up 120 

05/03/2016 11:47 Claim Review - Diary Review 30 

04/26/2016 10:25 Phone Call - 1-5 Minutes 5 

04/25/2016 7:03 Administrative/Management - File Review 30 

04/20/2016 9:52 Phone Call - 6+ Minutes 10 

04/18/2016 9:36 Claim Review - Information Request/Correspondence 15 

04/06/2016 10:40 I ME/Peer Review - Initial Set Up 15 

04/06/2016 9:18 Claim Review - Diary Review 30 

03/09/2016 13:33 Phone Call - 6+ Minutes 10 

03/09/2016 13:31 Phone Call - 6+ Minutes 10 

03/08/2016 15:04 
03/08/2016 11:04 Phone Call - 6+ Minutes 10 

03/02/2016 14:41 Phone Call - 6+ Minutes 10 

03/02/2016 14:25 Phone Call - 6+ Minutes 10 

03/01/2016 15:23 

03/01/2016 14:05 

03/01/2016 14:05 

02/29/2016 12:23 Phone Call - 6+ Minutes 10 

02/29/2016 9:48 New Claim 75 
minutes 2120 

hours 35.33333 

total amount $3,180.00 
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Payment Log 

Unit Number: 3005603021-1-4 

Date of Loss: 11/07/15 

Claimant's Name: TA VIE PORTERFIELD 

Insured's Name: 160706601 MICHIGAN 

Benefit 
Type: 

Check Service Service To Payee 
Date 

Number From Date Date Issued 

1615909165 01/27/17 J & P MICHIGAN 02/02/17 
EVALUATION GROUP, INC 

1615707431 01/03/17 DATA SURVEYS INC 01/13/17 

1615611572 12/14/16 
SHADOW INVESTIGATIONS 01/04/17 

INC 

1615611514 12/16/16 
J & P MICHIGAN 01/04/17 

EVALUATION GROUP, INC 

1615611015 12/04/16 12/16/16 SHADOW INVESTIGATIONS 01/04/17 
INC 

1615610927 12/15/16 DATA SURVEYS INC 01/04/17 
1615249766 12/16/16 TAVIE PORTERFIELD 11/23/16 

Benefit Type Total 

Total Amount 

~-
FARMERS 

INSOR/\NC!a 

FAmRS 

Date Paid Paid Amount Check 
Amount 

02/08/17 $500.00 $500.00 

01/19/17 $242.90 $242.90 

01/18/17 $150.00 $150.00 

01/11/17 $500.00 $500.00 

01/18/17 $2,761.32 $2,761.32 

01/13/17 $1,169.00 $1,169.00 
$20.09 $20.09 

$5,343.31 $5,343.31 

$5,343.31 $5,343.31 

Rep01t Generated for USWSSS12 on 2/17/2017 Page 1 of 1 
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Tavie Porterfield 3005603021-1-4 

Created Sub Action Code 

02/14/2017 12:43 

02/09/2017 8:23 Claim Review - Diary Review 

02/06/2017 9:22 Litigation - Misc 

02/02/2017 9:32 Claim Review - Information Request/Correspondence 

02/01/201712:23 Claim Review- Information Request/Correspondence 

01/24/201714:24 Claim Review- Diary Review 

01/13/2017 9:56 Claim Review- Information Request/Correspondence 

01/13/2017 7:00 Subrogation - Status Update 

01/12/2017 10:00 

01/04/201713:19 Claim Review- Information Request/Correspondence 

01/03/2017 12:55 Administrative/Management - File Review 

01/03/2017 7:38 Claim Review- Diary Review 

01/03/2017 7:35 Claim Review-Approval Request to Manager 

01/03/2017 7:35 

12/22/2016 14:54 Claim Review- Diary Review 

12/09/2016 14:54 

12/02/2016 7:24 Phone Call - 6+ Minutes 

11/23/2016 13:17 

11/16/2016 8:37 Claim Review - Information Request/Correspondence 

11/15/2016 14:26 IME/Peer Review - Initial Set Up 

11/11/2016 13:41 

11/11/2016 9:02 

11/09/2016 8:04 New Claim 
minutes 

hours 

total amount 

Total Time 

30 

90 

15 

15 

30 

15 

20 

15 

30 

30 

5 

30 

10 

15 

15 

75 

440 

7.333333 

$660.00 
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STATE OF MICHIGAN 

IN THE CIRCUIT COURT OF WASHTENAW 

JONTE EVERSON, 

Plaintiff, 

vs. 

FARMERS INSURANCE EXCHANGE, 

Defendant(s)/ Third-Party Plaintiff. 

vs. 

ENTERPRJSE LEASING COMPANY OF DETROIT, 

Third-Party Defendant. 

DANIEL G. ROMANO (P491 l 7) 
ROMANO LAW, PLLC 
Attorney for Plaintiff 
23880 Woodward 
Pleasant Ridge, MI 48069 
248.750.0270 

MATTHEW C. KOSS (P74088) 
CORY, KNIGHT& BENNETT 
Attorney for Defendant Farmers Insurance 
I 00 W. Big Beaver, Suite 650 
Troy, MI 48084 
248.244.8931 

Case No.: 16-359-NF 

Hon. David S. Swartz 

MARK L. DOLIN (P45081) 
MICHAEL B. BAREY (P4 l 445) 
KOPKA PINKUS DOLIN PLC 
Attorney for Defendant Enterprise 
32605 W. Twelve Mile Road, Suite 300 
Farmington Hills, MI 48334 
248.324.2620 

REPLY BRIEF IN SUPPORT OF MOTION FOR SUMMARY DISPOSITION 

INTRODUCTION 

The issue presented in this motion for summary disposition is whether the Michigan No­

Fault Act priority provisions apply to the owner of a vehicle which was neither registered in 

Michigan, nor operated in Michigan for more than thirty days. The case of Parks v. DAIIE 326 



[Appellee's Appendix - Page 213b]

EVERSON - EAN's Reply Brief
R

EC
EIV

ED
 by M

SC
 4/15/2020 8:58:20 A

M

Mich at 191 393 NW ind 833 (1986), is dispositive of this issue. As in Parks, the vehicle in 

question in this case was not subject to the no-fault security provisions (because it was not 

registered in Michigan and was not operated for more than thirty days in a calendar year in 

Michigan), the owner of the vehicle falls outside of the no-fault acts priority provisions. For this 

reason, Defendant's motion for summary disposition must be granted. 

I. Defendant is not in the order of priority pursuant to Parks v. DAIIE. 

In this case, the vehicle in question was only operated in the State of Michigan for nine 

days in the calendar year of 2015. It was registered in the State of Pennsylvania and owned by 

EAN Holdings, a non-resident of the State of Michigan. Under section MCL 500.3101, only the 

owner or registrant of a motor vehicle required to be registered in this state shall maintain 

security for payment of benefits under personal protection insurance. EAN Holding is not 

included in this definition. Further, under section 3102, the security requirements of no-fault 

insurance applies to a non-resident owner or registrant of a motor vehicle, but only when the 

motor vehicle is operated in this state for aggregate of more than thirty days in any calendar year. 

Here it is uncontested that the motor vehicle in question was operated in Michigan for only nine 

days. Therefore, the automobile is not subject to the mandatory security requirements in section 

3101(1). See Parks 326 Mich at 199-200. 

The factual parallels between this case and Parks are material. In Parks, the vehicle 

involved in the accident was owned by a self-insured, non-resident company, was registered in 

another state and was not required to registered in Michigan. This applies to the present case. In 

Parks, the insurer argued that the non-resident vehicle owner was liable under MCL 500.3114 

regardless of whether the no-fault act required the owner to maintain security on the vehicle. 

This also applies to the instant case. In Parks the insurer's priority argument failed because the 
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registration requirement of section 3101 is necessary and key prerequisite to liability under the 

no-fault act. Thus, the Parks case governs this motion. 

MCL 500.3102(1), does apply to vehicles owned by non-residents and not registered in 

the state, but specifically limits the requirement of security to vehicles operated in the state for 

more than thirty days in a single calendar year. Here there is no claim that the subject vehicle 

was operated in Michigan for more than thirty days in any particular calendar year. Since the 

vehicle in this case was not subject to the security requirements of the Act, the priority 

provisions of section 3114 do not apply. Priority exists only if there is an owner/registrant of the 

vehicle as that phrase is limited by more complete requirements of section 3101 that the owner or 

registrant of the motor vehicle is one which must be "required to be registered in the state". 

Defendant is not an owner or registrant of a motor vehicle required to be registered in this state 

as the term is contemplated by Michigan legislature and as so interpreted by the Parks court. 

Therefore, Third-Party Plaintiffs priority argument fails. 

Secondly, Third-Party Defendant is not first in priority to pay the no-fault benefits 

because it is not "insurer" and does not fall under the phase insurer or registrant of the vehicle in 

MCL 500.3 l l 4(4)(a). Status as a self-insured does not place the self-insurance entity into the 

category of insurer authorized to transact automobile liability and personal property protection 

insurance in this state. MCL 500.3161(1) Parks 426 Mich 208. 

For all these reasons, the Parks case is dispositive of this motion and Third-Party 

Defendant's motion for summary disposition must be granted. 

II. Third-Party Plaintiff fails to distinguish Parks. 

Third-Party Plaintiff attempts to distinguish the case citing Titan Insurance Company v. 

American Country Insurance Company by 312 Mich App 291 876 NW 2"d 853 (2015). The Titan 
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case is clearly not relevant. It involves a case in which a driver was injured while operating 

vehicles owned and registered by transportation companies that were required to be registered in 

the State of Michigan. Both companies owned other vehicles that were insured. The court found 

that the owner of the vehicles were responsible under the priority sections ofMCL 500.3114. 

The Titan case did not involve a non-resident owner and a vehicle that was not required to be 

registered in the State of Michigan. Therefore it is distinguishable on its facts. 

Likewise, Tevis v. Amex Insurance Company 283 Mich App 76 77 NW 2nd (2016), is not 

"binding precedent". The Tevis case is clearly distinguishable. First, Tevis involved a 

commercial insurer, not a self-insured entity. Additionally, Tevis did not involve a non-Michigan 

resident vehicle or a self-i1.1sured owner of the involved vehicle. The Tevis case is applicable to 

this case. The only case that is controlling on these issues is Parks. 

III. EAN Holdings is not a resident of the State of Michigan. 

Finally, Plaintiff appears to argue that EAN Holdings is a resident of the State of 

Michigan. EAN Holdings is not a party to this case. Further, at page 12 of its response, Third­

Party Plaintiffs brief identifies Enterprise as a "non-resident corporation". Even in the 

documents attached as Exhibit K to Third-Party Plaintiffs response, EAN Holdings is identified 

as a Delaware corporation. In the form attached states "for use by foreign limited liability 

companies". EAN Holdings is a foreign limited liability corporation incorporated in the State of 

Delaware. (Exhibit A). Third-Party Plaintiff claims that because EAN Holdings has a resident 

agent in the State of Michigan it's a resident of the state. The purpose of a resident agent, are to 

allow for service of process on non-resident corporations doing business within the state. 

The Court should also be aware that the definition provided by Third-Party Plaintiff fails 

to give a complete definition of "resident" under the Motor Vehicle Code. Third-Party Plaintiff is 



[Appellee's Appendix - Page 216b]

EVERSON - EAN's Reply Brief
R

EC
EIV

ED
 by M

SC
 4/15/2020 8:58:20 A

M

citing MCL 257.51, which states: "Resident defined- Resident means every person who resides 

in the state and establishes that he or she is legally present in the United States. This definition 

applies to the provision of this act only." Thus, the definition which Third-Party Plaintiff 

provided the Court, only applies to the Motor Vehicle Code and not the Michigan No-Fault Act. 

Therefore it is inapplicable. 

EAN Holdings is a Delaware Corporation and clearly not a resident of the State of 

Michigan. See Heichel v. Geico Indemnity unpublished Court of Appeals opinion Docket No. 

32818 (March 1, 2016). 

CONCLUSION 

The Michigan No-fault Act provides that if a non-resident or vehicle owner exceeds 

certain limitations on the usage of the vehicle within the state it must comply with the act and 

secure coverage in conformity with the provisions of the Act, MCL 500.3102(1). Here as a non­

resident owner of a subject vehicle, Defendant is not required to supply the security required 

because the vehicle at the time of accident was registered in Pennsylvania. Additionally, the 

vehicle had not been operated in the Michigan for an aggregate of more than thirty days in any 

one-year prior to the accident an issue. As Defendant was not required to provide security for the 

vehicle pursuant to MCL 500.3101, the priority provisions MCL 500.3114 are inapplicable. 

Parks supra. Therefore, based on the holdings of Parks v. DAIIE 326 Mich 19. 393 NW 2"d 833 

(1986), Defendant's motion for summary disposition must be granted. 
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Dated: March 6, 2017 

Respectfully submitted, 

Attort1:eys for Defendant Enterprise 

PROOF OF SERVICE 

The undersigned certifies that on March 6 2017 he served a 
copy of the foregoing document upon all counsel of record, 
via: 

First Class Mail 
Facsimile 

__ Hand Delivery 

XX Email 
__ Overnight Courier 

Odyssey File and Serve 
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BC,/(lr. J°" "'&V.12/1131 

MICHIGAN DEPARTMENT OF LABOR & ECONOMIC GROWTH 
BUREAU OF COMMERCIAL SERVICES FILED 

' 
Oale-""celved: iJORBUR!AUU(li!ONL V) 

AOJUSTeD PURS ANTTO 
TeLEPHONo AUTHORIZATION c.') 

MAR 10 2009 

111!11 docut1111nt I& effective on 1he <Jate nled, unlen 
a subaequian111tfeol1ve, dilte wllhlr'I (10 days after 

by Admm1strilor. 
Bureau ol 09mmarcwl SBMoca 

niceivad d~ta I& slated In the dooumel\l. Trin 11'1',: !47526lS•l ,Ol/06/09· 

"'"" 
Chki• 000 1 

EAN Holdings1 LLC - Mery K. DeLauus JO: Ei/T 1if 
'3flS4S hit1 160.00 
RISE 

Addre55 
600 Corporate Park Dr. 

Clly .... Zip Code 

St. Louis, MO 63105 E:FFl=CTIVi; CATE: 

<b; Document wlll be Mturned to tha nl'lme end atldre&s you ent8r above. .sfr 
If left bfar.kdocumentwlll Ile malled to the registered offlae. B94241 

APPLICATION.FOR CERTIFICATE OF AUTHORITY 
TO TRANSACT BUSINESS IN MICHIGAN 

For uGe by Foreign Llm!ted Lrablllty Companies 
(Please rea:d lnrormatlon end Instruction, on laet page) 

Pursuant to the provJ;slon~ of Act 23, Pub/lo Acts of 1993, th& undersigned llmfted l!abll/ty (J(Jmpany ex~cutas 
the following Appncstron: 

1, The nam8 of th8 Umlted liab!ltty oompany le: 
EAN Holdings, LLC 

2, (Comr;i!ete this Item only If the Hml!ed liability company name, In Item 1 Is not evslleble for use ln Michigan.) 
The assumed name, of1ha limited llablllty- company to be used In all !I; dealings with the Bureau and In the 
transaction.of Its business in Mlohlgan Is: 

3. ltlsorganlzedunderthe lawsof_o_,,_,.._,_,_•---------------------

Thedateofllsorganlze.t!onls,_:09::.i:.:IS:.:12:.:00::;~;__ ___________________ ~ 

The duration ol the Umltod llablllty company If other than perpetual Is _Pc;'::,'l'c.:':.:'"='1'----------~ 

4. Tha address of 1he office required to be malntatned In tho state of organization or, If not $0 required, the pr!nclpal 
office of llie llmlled llablllty company le: 

600 Corporate Park Dr. St. Louis, MO 63105 
(Ci\Yl \Slalel (,!IP Code) 

Mljj.jl,V2lllllCTSi,,ln110rllln1 

--------------
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G. a. Tha address of Us registered office In Michigan Is: 

~l0~60=0=T=•lc.:•i:c".:cPh:;;R.c9"1=, S:;;ul:;;'':;;2;;..34.:5 __ .:B.::in.,_ghcc•mc;;.Fenn.::.Cs-----·· Michigan 4802l·S120 
(SWtlAddrm) (Cll;I) (ZIP Code) 

b. The malllng address of the registered office lf different than above: 

=====,---------=------'' Mlchlga,.,_ ______ _ 
(6tr&l!tMdmasorP.0,Bcill) (Ob') (Zj~C:l'lae/ 

c. The name of the resident agent at 1he registered office Is: 

The COipOratlott Company 

6. The Department Is appointed U,e agent of 1he foreign llmltad llablllty company tot service of process If no agent 
has been appointed, or If appolnled, the agent'e .al.llhorlty has been revoked, the agent has resigned, or the agent 
cennot be round or served through the exercise of reasonable diligence. 

The name and address gf e member or manager or other person to whom the administrator ls to send oopres of 
eny process served on the administrator Is: (Muet be different than agent ah awn In Item S~J 

J\JC! v k I. i-1 'to 1111 Savrtwy 
(Nfmf) I 

<•OD Cavporrate: Park, Dr &3/05 
(ZIP CIQCIO) 

7. The specific buslnese Which the llmlted llablllty company Iii to transact In Michigan Is as foitows: 

VehicW Rriute.1, Leasing, and Car s~IC3 

The llmlteel tfablllty company Is authorized to transact euch busln8$8 In the Jurisdiction of Its organization. 

Signed this ·~l day of 'ij,\,ty,_oJ,~ 

By 2tz,,zf M,, 4.w 
.;\oo9 

Maty K. DeLas.rus Assistant Seoretary 

(Jri,o"'l'<k>ITNo) 

·----------''-------------
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I 

. . . 
'1Je[aware PAGlll l 

'71ie :first State 

I, JEFFREY W. BULLOCK, SECRE!L'ARY OF STATE OF THE STATE OF 

DELAP/ARB, DO HEREBY CERTIFY "EAN HO WINGS, LLC" IS DULY !'ORM!@ 

UND!111 THE LAWS OF 2'BE STATE OF DELAWARE AND IS IN GOOD S2'ANDING 

AND RAS A LE'GAL EXIS~~Pl SO FAR AS THS RSCORDS 01!' THIS 0»'8'ICE 

SHOW, AS OF THE EISBTl!/ENTH DAY OF ""1BRUARY, A,D, 2009, 

4600225 8300 

090154571 

JUJ!!BE 
Jdti'ey W. B11llctk, Sei:n:taiy of Statl! 
TION: 7142574 

DA:l'E: 02-18-09 
f<>tl 1114JI wfl.!Y thti, n.eUtJ.mt:e. onlJne 
-11t aozp,da a11are,90v/a1.1t,hN.r,•h'bn1. 

-----------------------,-
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C O U R T  O F  A P P E A L S  
 
 
 
TOMMIE MCMULLEN, 
 
 Plaintiff-Appellee, 
 

 
UNPUBLISHED 
June 13, 2017 

v No. 332373 
Washtenaw Circuit Court 

CITIZENS INSURANCE COMPANY and 
TRAVELERS INSURANCE COMPANY, 
 

LC No. 14-000708-NF 

 Defendants, 
and 
 
FARMERS INSURANCE EXCHANGE, 
 
 Defendant/Cross-Plaintiff-

Appellant, 
and 
 
MARKEL INSURANCE COMPANY, 
 
 Defendant/Cross-Defendant-

Appellee. 
 

 

 
Before:  JANSEN, P.J., and MURPHY and BORRELLO, JJ. 
 
PER CURIAM. 

 Defendant/cross-plaintiff-appellant, Farmers Insurance Exchange (Farmers), appeals as 
of right the order denying the relief requested in Farmers’ motion for reconsideration of the trial 
court’s earlier order granting summary disposition in favor of defendant/cross-defendant-
appellee, Markel Insurance Company (Markel), and denying Farmers’ motion for summary 
disposition with regard to its cross-claim against Markel.  We reverse and remand. 

 This case arises from a motor vehicle accident in which plaintiff suffered substantial 
injuries.  Plaintiff was the passenger in a stolen Mercury Sable when the Mercury was involved 
in a single vehicle accident.  A woman named Sara Soenen donated the Mercury to Purple Heart 
before the accident.  KBS Auto Sales (KBS), LLC, an automobile dealership, purchased the 
Mercury, but did not obtain a new registration for the vehicle.  At the time of the accident, KBS 
maintained a no-fault insurance policy through Markel.  Following the accident, Farmers was 
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assigned as the insurer of last resort through the Michigan Assigned Claims Plan.  It is 
undisputed that plaintiff was not a named beneficiary under a no-fault policy, and he did not live 
with any family members who were named beneficiaries under a no-fault insurance policy.   

 Plaintiff filed the instant action against multiple no-fault insurers, including Markel and 
Farmers, for personal protection insurance (PIP) benefits.  Plaintiff requested that the trial court 
determine which insurer is responsible for payment of the PIP benefits.  Farmers filed a cross-
claim against Markel, contending that Markel is the insurer of highest priority.  The trial court 
granted summary disposition in favor of defendants Citizens Insurance Company and Travelers 
Insurance Company, and the court’s decision with regard to these defendants is not challenged 
on appeal.  The court also granted summary disposition in favor of Markel with regard to 
plaintiff’s complaint.  Farmers filed a motion for reconsideration, as well as a motion for 
summary disposition with regard to Farmers’ cross-claim.  The court denied the relief requested 
in Farmers’ motion for reconsideration and denied Farmers’ motion for summary disposition on 
its cross-claim. 

 Farmers argues that the trial court erred by granting summary disposition in favor of 
Markel because Markel was the insurer of higher priority.  We agree.  

 We review for an abuse of discretion the trial court’s decision to grant or deny a motion 
for reconsideration.  D’Alessandro Contracting Group, LLC v Wright, 308 Mich App 71, 76; 862 
NW2d 466 (2014).  “A trial court abuses its discretion when its decision falls outside the range 
of reasonable and principled outcomes.”  Id.  MCR 2.119(F)(3) provides: 

 Generally, and without restricting the discretion of the court, a motion for 
rehearing or reconsideration which merely presents the same issues ruled on by 
the court, either expressly or by reasonable implication, will not be granted.  The 
moving party must demonstrate a palpable error by which the court and the 
parties have been misled and show that a different disposition of the motion must 
result from correction of the error. 

 “[We review] the grant or denial of summary disposition de novo.”  Farm Bureau Gen Ins Co v 
Blue Cross Blue Shield of Mich, 314 Mich App 12, 19; 884 NW2d 853 (2015).  “ ‘A motion 
under MCR 2.116(C)(10) tests the factual sufficiency of the complaint.’ ”  Id. (citation omitted).  
A court properly grants a motion for summary disposition under MCR 2.116(C)(10) when there 
is no genuine issue of material fact.  Id.  “ ‘There is a genuine issue of material fact when 
reasonable minds could differ on an issue after viewing the record in the light most favorable to 
the nonmoving party.’ ”  Id. (citation omitted).   

 Finally, to the extent that resolution of this issue involves the proper interpretation of a 
statute, we review de novo issues of statutory interpretation.  Dell v Citizens Ins Co of America, 
312 Mich App 734, 739; 880 NW2d 280 (2015).   

The primary goal of statutory interpretation is to ascertain the legislative intent 
that may reasonably be inferred from the statutory language.  The first step in that 
determination is to review the language of the statute itself.  Unless statutorily 
defined, every word or phrase of a statute should be accorded its plain and 
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ordinary meaning, taking into account the context in which the words are used.  
[This Court] may consult dictionary definitions to give words their common and 
ordinary meaning.  When given their common and ordinary meaning, [t]he words 
of a statute provide the most reliable evidence of its intent . . . .  [Spectrum Health 
Hosps v Farm Bureau Mut Ins Co of Mich, 492 Mich 503, 515; 821 NW2d 117 
(2012) (citation and quotation marks omitted; second alteration in original).]   

 The issue in this case is whether Markel had priority over Farmers, the insurer of last 
resort, to pay plaintiff’s PIP benefits under the no-fault act, MCL 500.3101 et seq.  The no-fault 
act was enacted in order to provide “ ‘assured, adequate, and prompt recovery for economic loss 
arising from motor vehicle accidents.’ ”  Adanalic v Harco Nat’l Ins Co, 309 Mich App 173, 
187; 870 NW2d 731 (2015) (citation omitted).  MCL 500.3101 provides, in relevant part, “The 
owner or registrant of a motor vehicle required to be registered in this state shall maintain 
security for payment of benefits under personal protection insurance, property protection 
insurance, and residual liability insurance.”  The relevant priority statute, MCL 500.3114, 
provides the priority order for payment of PIP benefits.  The relevant priority section states: 

 Except as provided in subsections (1) to (3), a person suffering accidental 
bodily injury arising from a motor vehicle accident while an occupant of a motor 
vehicle shall claim personal protection insurance benefits from insurers in the 
following order of priority: 

 (a) The insurer of the owner or registrant of the vehicle occupied. 

 (b) The insurer of the operator of the vehicle occupied.  [MCL 
500.3114(4).] 

Farmers was assigned to plaintiff’s claim through the Michigan Assigned Claims Plan and is 
required to provide PIP benefits to plaintiff if Markel is not obligated to provide PIP benefits to 
plaintiff.  See MCL 500.3172(1).  Therefore, the sole question presented in this case is whether 
Markel is the insurer of highest priority pursuant to MCL 500.3114(4) because Markel insured 
the owner of the Mercury at the time of the accident. 

 Farmers argues that Markel is required to provide PIP benefits to plaintiff pursuant to 
MCL 500.3114(4) because Markel insured the owner of the Mercury.  In contrast, Markel argues 
that the no-fault policy provides that a “covered auto” is one that was “required to have No-Fault 
benefits in the state where [it is] licensed or principally garaged,” and that the Mercury was not 
“required to be registered” in Michigan because KBS is an automobile dealer.  Therefore, 
according to Markel, KBS was not required to obtain no-fault coverage for the Mercury, and the 
no-fault policy in place at the time of the accident did not apply to the vehicle.   

 Farmers relies on Farmers Ins Exch v Farm Bureau Gen Ins Co of Mich, 272 Mich App 
106; 724 NW2d 485 (2006), in support of its position.  In Farmers, a motorcyclist was injured 
when his motorcycle was hit by a van.  Id. at 108.  The van was uninsured at the time of the 
accident.  Id.  However, one of the two owners of the van maintained a policy of no-fault 
insurance through the defendant with regard to another vehicle.  Id.  The insurance policy did not 
list the van as an insured vehicle, and it did not list the other owner of the van as a named 
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insured.  Id.  The motorcyclist filed a claim for PIP benefits through the Michigan Assigned 
Claims Plan, formerly known as the Michigan Assigned Claims Facility, which assigned the 
claim to the plaintiff.  Id.  The plaintiff filed an action for declaratory relief regarding which no-
fault insurer was required to pay the PIP benefits.  Id.  The issue in the case was whether the 
language in MCL 500.3114(5)(a) requires an insurer to pay PIP benefits when that insurer did 
not issue a policy covering a vehicle involved in the accident.  Id. at 110.   

 Although the accident in Farmers involved a motorcycle, MCL 500.3114(5)(a), the 
priority statute at issue in the case, contains relevant language that is identical to the priority 
statute at issue in this case.  MCL 500.3114(5)(a) provides: 

 A person suffering accidental bodily injury arising from a motor vehicle 
accident that shows evidence of the involvement of a motor vehicle while an 
operator or passenger of a motorcycle shall claim personal protection insurance 
benefits from insurers in the following order of priority: 

 (a) The insurer of the owner or registrant of the motor vehicle involved in 
the accident. 

 (b) The insurer of the operator of the motor vehicle involved in the 
accident. 

 (c) The motor vehicle insurer of the operator of the motorcycle involved in 
the accident. 

 (d) The motor vehicle insurer of the owner or registrant of the motorcycle 
involved in the accident.  [Emphasis added.] 

This Court concluded that the plain language of the statute provided that “the insurer need not 
insure the vehicle in the accident, but must insure the owner or registrant.”  Farmers, 272 Mich 
App at 113.  Therefore, because the defendant insured one of the owners of the van, the 
defendant was the first in priority to provide PIP benefits.  Id.  This Court further explained: 

Had the Legislature intended MCL 500.3114(5)(a) only to require an insurer to 
provide no-fault benefits if the insurer actually insured the motor vehicle involved 
in the accident, it could have chosen the following language for MCL 500.3114(5) 
(a): “The insurer of the motor vehicle involved in the accident,” deleting the first 
prepositional phrase, “of the owner or registrant.”  Clearly, the Legislature did not 
choose that language, and for us to adopt defendant’s position would be to render 
the phrase “of the owner or registrant” in the statute nugatory.  [Id. at 113-114.] 

This Court further explained that its holding was consistent with a legislative intent to insure 
persons, rather than vehicles, from loss.  Id. at 114.  This Court quoted an earlier decision of this 
Court interpreting materially identical language, in which this Court stated, “ ‘[T]he statute does 
not state that the injured person must seek these benefits from the insurer of the motor vehicle.’ ”  
Id. at 115 (emphasis added; alteration in original), quoting Pioneer State Mut Ins Co v Titan Ins 
Co, 252 Mich App 330, 336; 652 NW2d 469 (2002). 
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 Additionally, Farmers relies, in large part, on this Court’s recent decision in Titan Ins Co 
v American Country Ins Co, 312 Mich App 291; 876 NW2d 853 (2015).  The Titan decision 
concerned two consolidated cases stemming from motor vehicle accidents involving uninsured 
drivers.  Id. at 294-295.  In both cases, the vehicles in issue were uninsured, and the operators of 
the vehicles were not insured under a no-fault policy.  Id. at 295.  However, in both cases, the 
owners of the vehicles involved in the accidents, Safe Arrival Transportation and Bronco 
Express Company, maintained policies of no-fault insurance with the defendant covering other 
vehicles.  Id.  In both cases, the plaintiff was assigned as the insurer of last resort.  Id.  This Court 
held that because the defendant insured other vehicles owned by Safe Arrival and Bronco 
Express, the defendant was responsible for the claims under MCL 500.3114(4).  Id. at 302.   

 We conclude that Farmers and Titan stand for the proposition that the no-fault insurer of 
the owner of the vehicle involved in the accident is the insurer of highest priority under MCL 
500.3114(4), regardless of whether the vehicle involved in the accident was covered under the 
insurance policy.  Both opinions reach the conclusion that the insurer of the owner of the vehicle 
involved in the accident has priority over an assigned insurer, regardless of whether the vehicle 
was insured under the no-fault policy.  As this Court indicated in Farmers, had the Legislature 
intended for the focus of the priority language in issue to be on the vehicle, the Legislature would 
have worded the statute to indicate that the insurer insures the motor vehicle, rather than the 
owner of the vehicle.  Farmers, 272 Mich App at 113-114.  The parties do not dispute that 
Markel issued a no-fault insurance policy to KBS that was effective at the time of the accident.  
Therefore, it is irrelevant whether the Mercury was a “covered auto” as defined in Markel’s 
insurance policy because Markel provided no-fault insurance to KBS at the time of the accident.   

 Markel contends that the Mercury was required to be registered in Michigan in order for 
the Markel insurance policy to apply in this case.  Markel cites Parks v Detroit Auto Inter-Ins 
Exch, 426 Mich 191; 393 NW2d 833 (1986), in support of its position.  In Parks, the plaintiff 
was injured while working inside a trailer owned by his employer.  Id. at 196.  The priority 
provision at issue in the case stated that “an employee ‘who suffers accidental bodily injury 
while an occupant of a motor vehicle owned or registered by the employer, shall receive personal 
protection insurance benefits to which the employee is entitled from the insurer of the furnished 
vehicle.’ ”  Id., quoting MCL 500.3114(3).  The Court concluded that the trailer was not required 
to be registered in Michigan under MCL 500.3101(1).  Id. at 200.  Therefore, the Court 
concluded that  

an out-of-state vehicle not required to be registered in Michigan and not operated 
in this state for more than thirty days is not subject to the security provisions or 
[MCL 500.3114(3)] of the no-fault act and that when an employee is injured 
while an occupant of such a vehicle, the employee’s personal insurer, if there is 
one, must pay the employee’s personal protection benefits under [MCL 
500.3101(1)].  [Id.] 

 Parks can be distinguished from this case for several reasons.  First, the statutory 
provision at issue in Parks differs from the provision at issue in this case.  The priority provision 
at issue in Parks involved an injury suffered by an employee occupying a motor vehicle owned 
or registered by the employer.  Id. at 196.  Importantly, the language of the statute at issue in 
Parks referred to the insurer of the vehicle, rather than the insurer of the owner of the vehicle.  
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Id.  Additionally, the plaintiff in Parks maintained a policy of no-fault insurance, and a plaintiff’s 
own insurer is generally the no-fault insurer of highest priority.  Id. at 197, 202-203.  Therefore, 
Parks differs from the instant case in several key respects.   

 Importantly, however, our Supreme Court stated in a footnote: 

[W]e assume [MCL 500.3114(4)] does not apply because we read the phrase 
“owner or registrant of the vehicle occupied” within [MCL 500.3114(4)] to be 
part of the more complete requirement as stated in [MCL 500.3101(1)]: “The 
owner or registrant of a motor vehicle required to be registered in this state[.]”  
[Id. at 203 n 3.] 

We conclude that our Supreme Court’s statement in the footnote constituted obiter dictum and 
did not constitute binding precedent.  See Auto-Owners Ins Co v Seils, 310 Mich App 132, 160 n 
7; 871 NW2d 530 (2015) (“Obiter dicta are not binding precedent.  Instead, they are statements 
that are unnecessary to determine the case at hand and, thus, lack the force of an adjudication.”)  
(Citation and quotation marks omitted.)  The Court’s discussion in the footnote in Parks 
constituted obiter dictum because it was not necessary to determine the case at hand.  The 
priority rule outlined in MCL 500.3114(4) was not at issue in Parks, and the Court stated that it 
“assumed” that MCL 500.3114(4) did not apply in the case without directly deciding whether 
that priority rule had any effect on the case.  Parks, 426 Mich at 203 n 3.  Therefore, the Court’s 
statements regarding MCL 500.3114(4) were not necessary to determine the case at hand and, 
therefore, lacked the force of an adjudication.  See Seils, 310 Mich App at 160 n 7.   

 Markel also cites MEEMIC Ins Co v Mich Millers Mut Ins, 313 Mich App 94; 880 NW2d 
327 (2015), for the proposition that MCL 500.3114(4) does not apply when the vehicle is exempt 
from no-fault coverage under MCL 500.3101(1).  In MEEMIC, a man named John Putvin owned 
a 1966 Corvette, which was stored in a commercial storage facility.  Id. at 95.  Putvin did not 
drive the Corvette in the year preceding the incident, but he purchased comprehensive insurance 
coverage that covered the Corvette.  Id. at 96-97.  Two men performed work on the Corvette in 
the storage facility and caused a fire.  Id.  The fire caused damage to the personal property of two 
other individuals that was stored at the facility.  Id. at 97.  The plaintiff, the insurer of two 
individuals whose property was damaged, sued a variety of insurers to recover its losses.  Id.  
Ultimately, the plaintiff added Home-Owners Insurance Company (Home-Owners) to the 
complaint, alleging that Home-Owners issued a no-fault policy to Putvin that covered the 
automobiles that he continued to drive.  Id.   

 This Court concluded that Putvin was not required to maintain no-fault coverage for the 
Corvette during the period at issue because he did not drive the Corvette during that time.  Id. at 
99-100.  The relevant priority provision at issue in the case provides that “a person who suffers 
accidental property damage ‘shall claim property protection insurance benefits’ first from 
‘insurers of owners or registrants of vehicles involved in the accident . . . .’ ”  Id. at 100, quoting 
MCL 500.3125.  This Court concluded: 

Thus, construing MCL 500.3125 in harmony with MCL 500.3101(1), we 
conclude that an insurer of an owner of a motor vehicle involved in an accident is 
not statutorily required to pay property protection insurance benefits to a person 
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suffering accidental property damage if the motor vehicle involved in the accident 
was not driven or moved upon a highway and the owner or registrant elected to 
forgo that coverage in favor of comprehensive coverage, as permitted under MCL 
500.3101(1).  Because the coverage is optional in such cases, whether the policy 
provides coverage must be determined from the policy itself.  [Id. at 102 (citation 
omitted).] 

This Court held that because the Corvette was not driven on a highway during the relevant 
period, Putvin was not required to maintain security for no-fault benefits under MCL 
500.3101(1), and that, because Putvin maintained a comprehensive insurance policy, Home-
Owners was able to exclude the Corvette from coverage under its no-fault policy.  Id. at 103.  
Therefore, Home-Owners was not liable to pay property protection benefits.  Id.  Importantly, 
however, this Court stated, “Because this case only involves property protection insurance, we 
express no opinion as to whether the same would be true for claims involving personal protection 
insurance or residual liability insurance.”  Id. at 102 n 2.   

 We conclude that MEEMIC is distinguishable from the instant case.  First, MEEMIC 
involved property protection insurance benefits, and this Court expressly stated that its opinion 
did not address claims involving PIP benefits.  Id. at 102 n 2.  In addition, the MEEMIC case 
centered around the fact that the Corvette had not been driven or moved on a highway, and the 
owner of the Corvette had purchased a comprehensive coverage policy covering the vehicle.  Id. 
at 102.  In this case, the parties do no contest that the Mercury was driven on the street, and 
neither party asserts that KBS maintained a separate policy covering the vehicle.   

 However, even assuming that Markel is correct that the Mercury must be registered or 
required to be registered in Michigan in order for Markel’s no-fault policy to apply, we conclude 
that the Mercury was required to be registered at the time of the accident because it was driven 
on a street or highway without conforming to the provisions of the Michigan Vehicle Code, 
MCL 257.1 et seq., relating to dealers. 1 Markel points to several registration statutes in support 
of its position that the vehicle was not required to be registered in Michigan.  MCL 257.216 
provides, in relevant part: 

 Every motor vehicle, recreational vehicle, trailer, semitrailer, and pole 
trailer, when driven or moved on a street or highway, is subject to the registration 
and certificate of title provisions of this act except the following: 

 
                                                 
1 We agree with Markel’s contention that the Secretary of State Dealer Manual indicating that a 
dealer must obtain no-fault insurance lacks the force and effect of law.  Our Supreme Court has 
held that the Dealer Manual is not entitled to the force and effect of law because it was not 
properly promulgated as a rule.  Goins v Greenfield Jeep Eagle, Inc, 449 Mich 1, 7-10; 534 
NW2d 467 (1995).  Accordingly, the Dealer Manual is not entitled to deference on the issue 
whether KBS was required to obtain no-fault coverage for the Mercury.  For the same reason, we 
also agree with Markel that the Secretary of State Dealer Application lacked the force of law.   
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 (a) A vehicle driven or moved on a street or highway in conformance with 
the provisions of this act relating to manufacturers, transporters, dealers, or 
nonresidents.  [Emphasis added.] 

Thus, under MCL 257.216, if a vehicle is driven on a street or highway in compliance with the 
provisions of the Michigan Vehicle Code relating to automobile dealers, then the vehicle does 
not need to be registered.  Markel also points to MCL 257.235, which indicates, in relevant part: 

 If the transferee of a vehicle is a new motor vehicle dealer or a used or 
secondhand vehicle dealer that acquires the vehicle for resale, the dealer is not 
required to obtain a new registration of the vehicle or forward the certificate of 
title to the secretary of state, but shall retain and have in the dealer’s immediate 
possession the assigned certificate of title with the odometer information properly 
completed, except as otherwise provided in [MCL 257.235b].  A dealer shall 
obtain a certificate of title for a vehicle having a salvage certificate of title before 
the dealer may operate the vehicle under dealer’s license plates.  Upon 
transferring title or interest to another person that is not a dealer, the dealer shall 
complete an assignment and warranty of title upon the certificate of title, salvage 
certificate of title, or dealer reassignment of title form and make an application for 
registration and a new title as provided in [MCL 257.217(4)].  [Emphasis added.] 

Further, MCL 257.244(4) provides: 

 A dealer owning a vehicle of a type otherwise required to be registered 
under this act may operate or move the vehicle upon a street or highway without 
registering the vehicle if the vehicle displays, in the manner prescribed in section 
225, 1 special plate issued to the owner by the secretary of state.  As used in this 
subsection, “dealer” includes an employee, servant, or agent of the dealer.  
[Emphasis added.] 

Reading the above statutes in pari materia, a dealer does not need to obtain a new registration for 
a vehicle, but the dealer must display a special dealer plate in order to operate or move the 
vehicle on the street without a registration.  See Titan Ins Co v State Farm Mut Auto Ins Co, 296 
Mich App 75, 84; 817 NW2d 621 (2012) (“Statutes that relate to the same subject or share a 
common purpose are in pari materia and must be read together as one law, even if they contain 
no reference to one another and were enacted on different dates.”)   

  In this case, the parties do not dispute that KBS is a dealer under the Michigan Vehicle 
Code.  MCL 257.216 clarifies that a motor vehicle operated on a street by a dealer does not need 
to be registered under the no-fault act, but only if the vehicle is driven in compliance with the 
other provisions of the act.  The Michigan Vehicle Code also states that a dealer does not need to 
obtain a new registration for a vehicle.  See MCL 257.235.  However, MCL 257.244(4) clarifies 
that a dealer may only operate the vehicle on the street if that vehicle displays a special plate.  In 
this case, the parties do not dispute that the Mercury would have to be registered if KBS did not 
own the vehicle.  Additionally, it is undisputed that the Mercury did not display a special plate at 
the time of the accident.  Therefore, because the dealer was not operating the vehicle on the road 
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while displaying a special plate, the Mercury was required to be registered at the time of the 
accident.     

 Therefore, we conclude that the Mercury constituted a “covered auto” under Markel’s 
insurance policy.  Even assuming that Markel is correct that the definition of “covered auto” 
states that an automobile must be “required to have No-Fault benefits in the state where [it is] 
licensed or principally garaged,” for the reasons discussed, the Mercury was required to have no-
fault benefits in Michigan at the time of the accident.  Therefore, the Mercury was covered under 
the no-fault policy.  For the reasons discussed, Markel is the insurer of highest priority to provide 
PIP benefits to plaintiff.  We reverse and remand for entry of an order granting summary 
disposition in favor of Farmers. 

 Reversed and remanded.  We do not retain jurisdiction. 

 
/s/ Kathleen Jansen 
/s/ William B. Murphy 
/s/ Stephen L. Borrello 
 

[Appellee's Appendix - Page 231b]

McMullen v Citizens Ins Co (MCOA Docket No. 332373)
R

EC
EIV

ED
 by M

SC
 4/15/2020 8:58:20 A

M


	TURNER V FARMERS INS EXCH - CASE NO. 159660
	EAN's December 27, 2016 Motion for Summary Disposition
	Exhibit 1: Affidavit of Kristen Zub
	Exhibit 2: Unit History

	Farmers' Response to EAN's Motionf for Summary Disposition
	Exhibit 3: EAN's Denial Letter
	Exhibit 4: Michigan Authorized Self-Insurer List
	Exhibit 5: Hamdi v Citizens Ins Co of Americe (MCOA Docket No. 314255)

	Farmers' Supplemental Authority Brief
	Exhibit 1: Summary Disposition Order - Farmers Ins Exch v EAN Holdings, LLC (Wayne Circuit Court Case No. 16-001358-NF)

	Farmers' Motion for Reconsideration
	Exhibit 3: EAN Holdings, LLC LARA Information
	Exhibit 4: Enterprise Rent-a-Car Michigan Locations

	July 20, 2017 Opinion & Order Denying Farmers' Motion for Reconsideration

	EVERSON V FARMERS INS EXCH - CASE NO. 159661
	Affidavit of Kristen F. Zub
	Jonte Everson's Application for Benefits through the Assigned Claims Plan
	EAN's Motion for Summary Dispositon
	Exhibit A: Rental Agreement
	Exhibit B: Pennsylvania Registration Information
	Exhibit C: Unsigned Affidavit of Heidi Nisch
	Exhibit D: JB Hunt Trans, Inc v Diaz,

unpublished opinion and order of the United States District Court for

the Eastern District of Michigan, issued July 19, 2007 (Case No. 04-

CV-70347)
	Exhibit F: Heichel v Geico Indemnity Co, 500 Mich 921; 888 NW2d  84 (2016) (Supreme Court order denying leave to appeal)
	Exhibit G: Representative Briefing: Frazier v Mich Auto Ins

Placement Facility, Genesee Circuit Court Case No. 15-104837-NF

	EAN's Supplemental Brief in Support of its Motion for Summary Disposition
	Exhibit A: Affidavit of Kristen F. Zub

	Farmers' Response to EAN's Motion for Summary Disposition and Cross-Motion for Summary Disposition
	Exhibit D: Application for Benefits
	Exhibit K: EAN Holdings, LLC Annual Report and Application for Certifiicate of Authority to Transact Business in Michigan (excerpt)
	Exhibit L: Farmers' Payment Log (J. Everson)
	Exhibit M: Farmers' Payment Log (T. Porterfield)

	EAN's Reply Brief
	Exhibit A: EAN Application for Certificate of Authority to Transact  Business in Michigan (complete)


	OTHER DOCUMENTS
	McMullen v Citizens Ins Co,

unpublished opinion per curiam of the Court of Appeals,

issued June 13, 2017 (Docket No. 332373)




