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STATE OF MICHIGAN 

 

IN THE SUPREME COURT 

SARON E. MARQUARDT, Personal 

Representative of the ESTATE OF SANDRA 

MARQUARDT (Dec.) 

 

 Plaintiff-Appellant, 

 

v. 

 

VELLAIAH DURAI UMASHANKAR, M.D.,  

 

 Defendant-Appellee. 

 

 

Supreme Court Case No. 160772 

 

Court of Appeals Case No. 343248 

 

Washtenaw County Case No. 12-621-NH 

 

Hon. David S. Swartz 

 

APPENDIX OF EXHIBITS IN SUPPORT OF 

DEFENDANT-APPELLEE VELLAIAH DURAI UMASHANKAR, M.D.’S 

SUPPLEMENTAL BRIEF  

 

Volume I 

EXHIBIT  VOL NO, PAGE NO. 

1 Trial Court and Court of Appeals Docket Entries Vol. I, P 1b 

2 Marquardt v Umashankar, M.D., unpublished per curiam opinion 

of the Court of Appeals, issued November 26, 2019 (Docket No. 

343248), 2019 WL 6339912 

Vol. I, P 10b 

3 Order Granting Defendant’s Post-Remand Motion for Summary 

Disposition dated March 15, 2018 

Vol. I, P 15b 

4 Marquardt v Umashankar, unpublished per curiam opinion of the 

Court of Appeals, issued March 26, 2015 (Docket No. 319615), 

2019 WL 1396590 

Vol. I, P 21b 

5 Court of Claims Complaint against University of Michigan  

Board of Regents 

Vol. I, P 25b 

6 Letters of Authority for Saron Marquardt Vol. I, P 36b 

7 Notice of Intent to Dr. Jonathan Haft dated September 2, 2011 Vol. I, P 39b 

8 Notice of Intent to Dr. Vellaiah Umashankar dated  

September 2, 2011 

Vol. I, P 48b 

9 Thomas Miller’s 11/12/2011 email to Dr. Umashankar Vol. I, P 57b 

10 Court of Claims 12/6/2011 Opinion and Order Vol. I, P 59b 
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11 Marquardt v University of Michigan Board of Regents, 

unpublished per curiam opinion of the Court of Appeals, issued 

November 27, 2012 (Docket No. 307917) 

Vol. I, P 72b 

12 Dr. Umashankar’s Motion for Summary Disposition dated 

September 26, 2013 

 

Ex. A – Washtenaw County Complaint 

Ex. B – Notice of Intent Dated 7/20/2009 

Ex. C – Court of Claims Complaint 

Ex. D – Letters of Authority of Saran Marquardt 

Ex. E – Notice of Intent to Dr. Haft dated 9/2/2011 

Ex. F – Notice of Intent to Dr. Umashankar dated 9/2/2011 

Ex. G – 2/13/2013 Order Granting Dr. Haft’s Motion for SD  

Ex. H – Marquardt’s Answer to Dr. Haft’s Motion for SD 

Vol. I, P 76b 

 

 

Vol. I, P 95b 

Vol. I, P 106b 

Vol. I, P 116b 

Vol. I, P 126b 

Vol. I, P 129b 

Vol. I, P 138b 

Vol. I, P 147b 

Vol. I – P 154b 

13 Reply in Support of Dr. Umashankar’s Motion for Summary 

Disposition dated October 28, 2013 

Vol. I, P 209b 

14 Transcript of Hearing on Dr. Umashankar’s Motion for Summary 

Disposition dated October 30, 2013 

Vol. I, P 217b 

15 Marquardt v Umashankar, 501 Mich 870; 901 NW2d 854 (2017 

Mem) (remanding case to Trial Court) 

Vol. I, P 234b 

16 Marquardt v Umashankar, 866 NW2d 722 (Mem) (holding 

application in abeyance) 

Vol. I, P 236b 

17 Dr. Umashankar’s Post-Remand Motion for  

Summary Disposition 

 

Ex. 1 – Washtenaw County Complaint 

Ex. 2 – July 20, 2009 Notice of Intent 

Ex. 3 – Court of Claims Complaint 

Ex. 4 – Letters of Authority for Saran Marquardt 

Ex. 5 – Notice of Intent to Dr. Haft dated 9/2/2011 

Ex. 6 – Notice of Intent to Dr. Umashankar dated 9/2/2011 

Ex. 7 – Court of Claims 12/6/2011 Opinion and Order 

Ex. 8 – Marquardt v University of Michigan Board of 

Regents, 11/27/2012 COA unpublished opinion 

Ex. 9 – 2/13/2013 Order Granting Dr. Haft’s Motion for SD 

Ex. 10 – 10/30/2013 Transcript of Hearing on Motion for SD 

Vol. II, P 238b 

 

 

Vol. II, P 261b 

Vol. II, P 272b 

Vol. II, P 282b 

Vol. II, P 292b 

Vol. II, P 295b 

Vol. II, P 304b 

Vol. II, P 313b 

Vol. II, P 326b 

 

Vol. II, P 330b 

Vol. II, P 337b 
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Ex. 11 – 11/19/2013 Order Granting Dr. Umashankar’s 

Motion for SD 

Ex. 12 – Marquardt v Umashankar, 3/26/2015 COA 

unpublished opinion 

Ex. 13 – 11/23/2016 Supreme Court Order (holding 

application in abeyance) 

Ex. 14 – 6/27/2017 Supreme Court decision in Haksluoto v 

Mt. Clemens Regional Med Ctr 

Ex. 15 – 9/27/2017 Supreme Court Order (remand to trial 

court) 

Ex. 16 – Unpublished Cases 

Ex. 17 – Plaintiff’s Response to Dr. Haft’s Motion for 

Summary Disposition [Excerpt] 

Vol. II, P 354b 

 

Vol. II, 357b 

 

Vol. II, 362b 

 

Vol. II, P 364b 

 

Vol. II, 376b 

 

Vol. II, P 378b 

Vol. II, P 383b 

18 Plaintiff’s Answer to Dr. Umashankar’s Post-Remand  

Motion for Summary Disposition 

 

Ex. A – Excerpt of Dr. Umashankar’s Deposition 

Ex. B – Dr. Umashankar’s Curriculum Vitae 

Ex. C – 7/20/2009 Letter from Kelly Saran 

Ex. D – Copies of returned mail 

Ex. E – Excerpt of Response to Notice of Intent 

Ex. F – Receipt for Certified Mail 

Ex. G – 8/9/2012 email from T. Miller to Dr. Umashankar 

Ex. H – Request for Service to Indian Government 

Ex. I -  11/12/2011 email from T. Miller to Dr. Umashankar 

Ex. J – 12/10/2011 email from T. Miller to Dr. Umashankar 

Ex. K – Additional Emails 

Ex. L – 1/14/2013 Notice from Government of India 

Ex. M – Greves Group Report 

Vol. III, P 388b 

 

 

Vol. III, P 408b 

Vol. III, P 411b 

Vol. III, P 413b 

Vol. III, P 416b 

Vol. III, P 419b 

Vol. III, P 421b 

Vol. III, P 423b 

Vol. III, P 425b 

Vol. III, P 430b 

Vol. III, P 432b 

Vol. III, P 434b 

Vol. III, P 436b 

Vol. III, P 440b 

19 Dr. Umashankar’s Reply in Support of Post-Remand  

Motion for Summary Disposition 

Vol. III, P 449b 

20 Transcript of Hearing on Post-Remand Motion for Summary 

Disposition dated January 10, 2018 

Vol. III, P 456b 

21 Plaintiff’s Brief in Support of Plaintiff’s Answer to Defendant 

Haft’s Motion for Summary Disposition [Excerpt] 

Vol. III, P 478b 
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22 Plaintiff-Appellant Marquardt’s 2015 Supreme Court  

Application for Leave to Appeal [Excerpt] 

Vol. III, P 483b 

23 Plaintiff-Appellant Marquardt’s Brief on Appeal in  

Case No. 319615 [Excerpt] 

Vol. III, P 487 

24 Plaintiff-Appellant Marquardt’s Brief on Appeal in  

Case No. 343248 [Excerpt] 

Vol. III, P 493b 

25 Plaintiff-Appellant Marquardt’s 2020 Supreme Court  

Application for Leave to Appeal [Excerpt] 

Vol. III, P 499b 

26 Unpublished Cases  

 

• Maricle v Shapiro 

Vol. III, P 507b 

 

Vol. III, P 508b 
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C��� N�. 12-000621-NH

Marquardt, Saron E-Pr vs Umashankar, Vellaiah Durai §
§
§
§
§
§
§

Case Type: Medical Malpractice (NH)
Date Filed: 06/07/2012

Location: Civil
Judicial Officer: Swartz, David S.

eNACT Case Number: GCW-2012-0000621

P���� I����������

Attorneys
 

 

Plaintiff Marquardt, Sandra D-Estate Of
 

Plaintiff Marquardt, Saron E-Pr Thomas C Miller
  Retained
(248) 210-3211(W)

E����� � O����� �� ��� C����

   DISPOSITIONS
11/21/2013  Final - Dismissed Other

   
   OTHER EVENTS AND HEARINGS
06/07/2012

  
Entry fee assessed

Comment: Entry fee assessed cfff 119.00 ccgf 31.00 00000000
Amount: 150.00

06/07/2012
  

Payment received
Comment: Payment received receipt # - 00248131
Amount: 150.00

06/07/2012  Complaint filed summons issued
Comment: Complaint & affidavit of merit fd(summ iss)

07/16/2012
  

Payment received
Comment: Payment received receipt # - 00250169
Amount: 20.00

07/16/2012
  

Motion
Comment: Motion for summary disposition fd
Amount: 20.00

07/16/2012  Notice of hearing filed
Comment: Notice of hearing filed

07/16/2012  Brief in support filed
Comment: Brief in support fd

07/16/2012  Proof of service filed
Comment: Proof of service fd

08/02/2012  Proof of service filed
Comment: Proof of service fd

08/02/2012  Answer filed
Comment: Answer to deft hafts motion for summary disposition fd

08/02/2012  Brief in support filed
Comment: Brief in support fd

08/06/2012  Reply to
Comment: Reply in support of motion for summary disposition fd HAFT, JONATHAN

08/06/2012  Proof of service filed
Comment: Proof of service fd

08/08/2012  Motion heard/under adv/op to follow (type)
Comment: Def motion heard/under adv/written op to follow (swartz/cc3/digital/ angelocci cer7901)

08/08/2012
  

Motion for Summary Disposition  (1:30 PM) (Judicial Officer Judge, Historical)
EXTENSION_COUNT: 0001 Directive: DEF JONATHAN HAFT/

Result: EVENT HELD AS SCHEDULED
08/21/2012

  
Payment received

Comment: Payment received receipt # - 00252287
Amount: 20.00

08/21/2012
  

Motion
Comment: Motion to extend summons expiration date fd
Amount: 20.00

08/21/2012  Notice of hearing filed
Comment: Notice of hearing fd

08/21/2012  Proof of service filed
Comment: Proof of service fd

08/24/2012  Renotice of hearing filed

Docket Entries

2b

R
EC

EIV
ED

 by M
SC

 8/10/2020 5:38:21 PM

https://tcweb.ewashtenaw.org/PublicAccess/logout.aspx
https://tcweb.ewashtenaw.org/PublicAccess/MyAccount.aspx?ReturnURL=default.aspx
https://tcweb.ewashtenaw.org/PublicAccess/default.aspx
https://tcweb.ewashtenaw.org/PublicAccess/Search.aspx?ID=200
https://tcweb.ewashtenaw.org/PublicAccess/Search.aspx?ID=200&RefineSearch=1
javascript:if((new String(window.location)).indexOf("#MainContent") > 0)                          {                          history.back();                          history.back();                          }                          else history.back();
https://tcweb.ewashtenaw.org/publicaccess/Images/WashtenawWebHelp.htm


8/6/2020 https://tcweb.ewashtenaw.org/PublicAccess/CaseDetail.aspx?CaseID=177161

https://tcweb.ewashtenaw.org/PublicAccess/CaseDetail.aspx?CaseID=177161 2/4

Comment: Revised notice of hearing fd
08/24/2012  Proof of service filed

Comment: Proof of service fd
09/12/2012  Motion not hrd/praecipe dism/nothing on record

Comment: Motion not hrd/praecipe dism/nothing on record
09/12/2012

  
CANCELED   Motion Hearing  (1:30 PM) (Judicial Officer Judge, Historical)

Cancel
EXTENSION_COUNT: 0001 Directive: PLTF/ TO EXTEND SUMMONS

09/20/2012  Order
Comment: Order fd(sgd 09/17/2012)(see order)

09/20/2012  Summons issued - exp
Comment: Summons issued - exp 03/18/2013

11/15/2012  Supplemental Document
Comment: Supplemental brief in support fd

11/15/2012  Proof of service filed
Comment: Proof of service fd

11/29/2012  Brief in support filed
Comment: Supplemental brief in support fd

11/29/2012  Proof of service filed
Comment: Proof of service fd

02/19/2013
  

Order granting motion
Comment: Order granting deft hafts motion for summary disposition & dismissing pltfs claims against deft haft only with prejudice/proof of service
fd(sgd 02/19/2013)(mf 02/27/13 pg 27241-46)

03/05/2013
  

Payment received
Comment: Payment received receipt # - 00262005
Amount: 20.00

03/05/2013
  

Motion
Comment: Motion for substituted service fd
Amount: 20.00

03/05/2013  Notice of hearing filed
Comment: Notice of hearing filed

03/13/2013  Summons issued - exp
Comment: Summons issued/order fd (sgd 03 13 13) - exp 04 10 13

03/13/2013
  

Adjourned (what adjourned to when)
Comment: Pltf motion for substituted service heard & adjourned to 3/20/13 @ 1:30 p.m./summons extended 30 days/(cc3/swartz/digital/e streeter
ceo 8526)

03/13/2013
  

Motion Hearing  (1:30 PM) (Judicial Officer Judge, Historical)
EXTENSION_COUNT: 0001 Directive: PLTF/ SUBSTITUTED SERVICE

Result: ADJ. BY COURT
03/20/2013  Adjourned (what adjourned to when)

Comment: Pltf motion for substituted service adjourned to 4/3/13 @ 1:30 p.m.
03/20/2013

  
Motion Hearing  (1:30 PM) (Judicial Officer Judge, Historical)

EXTENSION_COUNT: 0002 Directive: PLTF/ SUBSTITUTED SERVICE Notes: ADJ 3/13
Result: ADJ. BY PLAINTIFF

03/28/2013  Notice of hearing filed
Comment: Notice of hearing filed

03/28/2013  Proof of service filed
Comment: Proof of service fd

03/28/2013  Response to
Comment: Response to plaintiff's motion for substituted service fd

04/02/2013  Proof of service filed
Comment: Proof of service fd

04/02/2013  Reply to
Comment: Reply brief fd

04/03/2013
  

Plaintiffs motion
Comment: Plaintiffs motion for substituted service denied/court granted extention of summons to 09/15/13/order signed(swartz/cc#3/ digital/cjones
ceo8134)

04/03/2013  Order
Comment: Order regarding motion fd (sgd 04 03 13)(motion for extension of summons granted/new summons be issued until 09 15 13)

04/03/2013
  

Motion Hearing  (1:30 PM) (Judicial Officer Judge, Historical)
EXTENSION_COUNT: 0002 Directive: PLTF/ SUBSTITUTED SERVICE Notes: ADJ 3/13; 3/20

Result: MOTION HEARD - DENIED
07/10/2013  Event notice generated

Comment: Event notice generated, miller, thomas c , #03539017
07/25/2013  Scheduling conference held

Comment: Scheduling conference not held/adjourned to: september 26, 2013 at 11:20am
07/25/2013

  
Settlement Conference  (11:20 AM) (Judicial Officer Judge, Historical)

EXTENSION_COUNT: 0001 Directive: **SET PER JB**
Result: ADJ. BY COURT

07/29/2013  Event notice generated
Comment: Event notice generated, miller, thomas c , #03541331

09/05/2013  Appearance by attorney filed
Comment: Appearance by attorney filed

09/05/2013  Proof of service filed
Comment: Proof of service fd

09/26/2013  Scheduling conference
Comment: Scheduling conference not held/summons expired on 09/15/13/dismiss for lack of service

09/26/2013
  

Settlement Conference  (11:20 AM) (Judicial Officer Judge, Historical)
EXTENSION_COUNT: 0004 Directive: **SET PER JB** Notes: **NOTICE FOR THOMAS MILLER RETURNED FOR INCORRECT Notes:
ADDRESS** Notes: ADJ 7/25

Result: EVENT CANCEL BY COURT
09/30/2013

  
Payment received

Comment: Payment received receipt # - 00272737
Amount: 20.00
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09/30/2013  Motion
Comment: Motion for summary disposition fd
Amount: 20.00

09/30/2013  Notice of hearing filed
Comment: Notice of hearing filed

09/30/2013  Brief in support filed
Comment: Brief in support fd

09/30/2013  Proof of service filed
Comment: Proof of service fd

10/24/2013  Answer to motion
Comment: Answer to motion for summary disposition fd

10/24/2013  Brief in support filed
Comment: Brief in support of answer fd

10/24/2013  Proof of service filed
Comment: Proof of service fd

10/29/2013  Reply to
Comment: Reply in support of defendant vellaiah durai umashankar md's motion for summary disposition fd

10/30/2013  Defendants motion
Comment: Defendants motion for summary disposition heard and granted/order to be submitted (cc#3/swartz/digital/n.edmonds cer 6809)

10/30/2013
  

Motion for Summary Disposition  (1:30 PM) (Judicial Officer Judge, Historical)
EXTENSION_COUNT: 0001 Directive: DEF/ SUMMARY DISPOSITION

Result: MOTION HEARD - GRANTED
11/05/2013  Notice of Submission - Copy of Order - Proof of Service

Comment: Not submission/order (copy)/pr of serv 11/04/2013 fd UMASHANKAR, VELLAIAH DURAI
11/21/2013  Final-dismissed other by court

Comment: Final-dismissed other by court
11/21/2013

  
Order

Comment: Order granting defendant vellaiah durai umashankar md's motion for summary disposition and dismissing the case with prejudice fd
(sgd 11 19 13) mf 12/06/13 (pg 44341-44342)

12/13/2013
  

Payment received
Comment: Payment received receipt # - 00276714
Amount: 25.00

12/13/2013
  

Payment received
Comment: Payment received receipt # - 00276716
Amount: 6.00

12/13/2013
  

Claim of appeal filed
Comment: Claim of appeal fd
Amount: 25.00

01/23/2014
  

Payment received
Comment: Payment received receipt # - 00278328
Amount: 15.00

01/23/2014
  

Payment received
Comment: Payment received receipt # - 00278329
Amount: 3.50

02/27/2014  Notice
Comment: Notice of filing of transcript and affidavit of mailing fd

02/27/2014  Transcript
Comment: Transcript of audiotape held on 10/30/14 fd

07/23/2014  Request from court of appeals re sub of file filed
Comment: Request from court of appeals re sub of file fd

07/23/2014  Notice of trans record to court of appeals filed
Comment: Notice of trans record to court of appeals fd

07/23/2014  File sent to court of appeals/attorneys notified
Comment: File sent to court of appeals/attorneys notified

07/23/2014  Clerks notation - type in
Comment: Clerks notation - 2 files sent

10/27/2014  Entire File
#1 4/7/12 to 9/5/13

10/27/2014  Entire File
#2 2/27/14 to 7/23/14

03/30/2015  Order
Court of Appeals Affirmed

05/28/2015  Notice
of filing application for leave to appeal

10/04/2017  Copy of Supreme Court Order
12/18/2017  Notice of Motion Hearing and Proof of Service
12/18/2017  Motion for Summary Disposition
01/04/2018  Proof of Service
01/04/2018  Answer

To Defendant Vellaiah Durai Umashankar M.D.'s post- remand motion for summary disposition
01/08/2018  Proof of Service
01/08/2018  Reply

in support of post-remand motion for summary disposition
01/10/2018

  

Motion for Summary Disposition  (1:30 PM) (Judicial Officer Swartz, David S.)
Deft/ Motion for Summary Disposition
Parties Present

Result: Held
03/16/2018  Order

granting Defendant's post-remand motion for summary disposition (sgd 03 15 18)
04/10/2018  Claim of Appeal (not new filing)
08/15/2018  Transcript

of motion hearing held on 01 10 18
08/15/2018  Notice of Filing of Transcript and Affidavit of Mailing

Docket Entries
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02/08/2019  File Sent
paperless file sent to court of appeals

02/25/2019  Notice of Transmission of Record on Appeal to Ct of Appeals
11/26/2019  Copy of Court of Appeals Order
01/29/2020  Application

For leave to appeal
01/29/2020  Proof of Service

F�������� I����������

      
      
   Plaintiff Marquardt, Saron E-Pr
   Total Financial Assessment  349.50
   Total Payments and Credits  349.50
   Balance Due as of 08/06/2020  0.00
       
06/07/2012  Transaction Assessment    150.00
06/07/2012  Payment Over the Counter  Receipt # 00248131  MILLER, THOMAS C  (150.00)
07/16/2012  Transaction Assessment    20.00
07/16/2012  Payment Over the Counter  Receipt # 00250169  MCLAIN, PATRICK  (20.00)
08/21/2012  Transaction Assessment    20.00
08/21/2012  Payment Over the Counter  Receipt # 00252287  MILLER, THOMAS C  (20.00)
03/05/2013  Transaction Assessment    20.00
03/05/2013  Payment Over the Counter  Receipt # 00262005  MILLER, THOMAS C  (20.00)
09/30/2013  Transaction Assessment    20.00
09/30/2013  Payment Over the Counter  Receipt # 00272737  KERR RUSSELL AND WEBER  (20.00)
12/13/2013  Transaction Assessment    25.00
12/13/2013  Payment Over the Counter  Receipt # 00276714  THOMAS MILLER  (25.00)
12/13/2013  Transaction Assessment    6.00
12/13/2013  Payment Over the Counter  Receipt # 00276716  THOMAS MILLER  (6.00)
01/23/2014  Transaction Assessment    18.50
01/23/2014  Payment Over the Counter  Receipt # 00278328  THOMAS MILLER  (15.00)
01/23/2014  Payment Over the Counter  Receipt # 00278329  THOMAS MILLER  (3.50)
05/28/2015  Transaction Assessment    25.00
05/28/2015  Payment Received By Mail  Receipt # CC-2015-7068  Miller, Thomas C.  (25.00)
12/18/2017  Transaction Assessment    20.00
12/18/2017  Payment Received By Mail  Receipt # CC-2017-17009  Umashankar, Vellaiah Durai  (20.00)
04/10/2018  Transaction Assessment    25.00
04/10/2018  Payment Received By Mail  Receipt # CC-2018-5118  Miller, Thomas C.  (25.00)
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Home Cases, Opinions & Orders

Case Search

04/05/2018 1 Claim of Appeal - Civil

03/16/2018 2 Order Appealed From

04/05/2018 3 Other

04/05/2018 4 Docketing Statement MCR 7.204H

04/16/2018 5 Appearance - Appellee

04/25/2018 6 Invol Dismissal Warning - No Steno Cert

05/14/2018 7 Steno Certificate - Tr Request Received

COA Case Number: 343248
MSC Case Number: 160772
ESTATE OF SANDRA D MARQUARDT V VELLAIAH DURAI UMASHANKAR MD

1 MARQUARDT SANDRA D ESTATE OF ZZ

2 MARQUARDT SARON E PERSONAL REPRESENTATIVE
Oral Argument: Y Timely: Y

PL-AT RET (17786) MILLER THOMAS C

3 UMASHANKAR VELLAIAH DURAI MD
Oral Argument: Y Timely: Y

DF-AE RET (33594) SWANSON JOANNE GEHA

COA Status: Case Concluded; File Open MSC Status: Pending on Application

Appellate Docket Sheet

Case Docket Number Search Results - 343248

Proof of Service Date: 04/05/2018
Jurisdictional Checklist: Y
Register of Actions: Y
Attorney: 17786 - MILLER THOMAS C

From: WASHTENAW CIRCUIT COURT
Case Number: 12-000621-NH
Trial Court Judge: 22850 SWARTZ DAVID SCOTT
Nature of Case:

Summary Disposition Granted
Comments: order signed 3/15/18 entered in register of actions 3/16/18

For Party: 2 MARQUARDT SARON E PERSONAL REPRESENTATIVE PL-AT
Attorney: 17786 - MILLER THOMAS C
Comments: 1/10/18 transcript has been requested

For Party: 2 MARQUARDT SARON E PERSONAL REPRESENTATIVE PL-AT
Proof of Service Date: 04/05/2018
Filed By Attorney: 17786 - MILLER THOMAS C

Date: 04/16/2018
For Party: 3 UMASHANKAR VELLAIAH DURAI MD DF-AE
Attorney: 33594 - SWANSON JOANNE GEHA

Attorney: 17786 - MILLER THOMAS C
Due Date: 05/16/2018

Date: 05/11/2018
Timely: Y
Reporter: 7118 - TRASKOS SANDRA J
Hearings:

Docket Entries
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08/14/2018 8 Transcript Overdue - Notice to Reporter

08/14/2018 9 Notice Of Filing Transcript

10/09/2018 10 Stips: Extend Time - AT Brief

11/05/2018 11 Motion: Extend Time - Appellant

11/13/2018 12 Submitted on Administrative Motion Docket

11/13/2018 13 Order: Extend Time - Appellant Brief - Grant

12/04/2018 14 Brief: Appellant

12/04/2018 15 Brief: Appendices in Support of Brief

12/05/2018 16 Other

12/20/2018 17 Stips: Extend Time - AE Brief

01/10/2018 

Mail Date: 08/14/2018
Reporter: 7118 - TRASKOS SANDRA J
Comments: 1/10/18

Date: 08/14/2018
Reporter: 7118 - TRASKOS SANDRA J
Hearings:

01/10/2018 

Extend Until: 11/06/2018
Filed By Attorney: 17786 - MILLER THOMAS C
For Party: 2 MARQUARDT SARON E PERSONAL REPRESENTATIVE PL-AT
P/S Date: 10/09/2018

Proof of Service Date: 11/05/2018
Filed By Attorney: 17786 - MILLER THOMAS C
For Party: 2 MARQUARDT SARON E PERSONAL REPRESENTATIVE PL-AT
Fee Code: EPAY
Requested Extension: 12/04/2018
Answer Due: 11/12/2018
Comments: e-filing rec'd on weekend docketed as rec'd next business day

Event: 11 Extend Time - Appellant
District: G
Item #: 1

View document in PDF format
Event: 11 Extend Time - Appellant
Panel: JMB
Attorney: 17786 - MILLER THOMAS C
Extension Date: 12/04/2018

Proof of Service Date: 12/04/2018
Oral Argument Requested: Y
Timely Filed: Y
Filed By Attorney: 17786 - MILLER THOMAS C
For Party: 2 MARQUARDT SARON E PERSONAL REPRESENTATIVE PL-AT

Proof of Service Date: 12/04/2018
Oral Argument Requested: 
Timely Filed: 
Filed By Attorney: 17786 - MILLER THOMAS C
For Party: 2 MARQUARDT SARON E PERSONAL REPRESENTATIVE PL-AT
Comments: Exhibits 11-29

Date: 12/05/2018
For Party: 2 MARQUARDT SARON E PERSONAL REPRESENTATIVE PL-AT
Attorney: 17786 - MILLER THOMAS C
Comments: Relief requested & signature page of Bf-AT

Docket Entries

7b

R
EC

EIV
ED

 by M
SC

 8/10/2020 5:38:21 PM

http://publicdocs.courts.mi.gov/coa/public/orders/2018/343248(13)_order.pdf


8/6/2020 Case Search

https://courts.michigan.gov/opinions_orders/case_search/Pages/default.aspx?SearchType=1&CaseNumber=343248&CourtType_CaseNumber=2 3/4

01/29/2019 18 Brief: Appendices in Support of Brief

02/05/2019 20 Brief: Appellee

02/06/2019 19 Noticed

02/14/2019 21 Record Filed

02/14/2019 23 Electronic Record - Scanned by COA

11/08/2019 28 Submitted on Case Call

11/08/2019 32 Oral Argument Audio

11/26/2019 37 Opinion - Per Curiam - Unpublished

01/07/2020 38 SCt: Application for Leave to SCt

01/07/2020 41 SCt Case Caption

01/15/2020 39 Other

02/04/2020 40 SCt: Answer - SCt Application/Complaint

Extend Until: 02/05/2019
Filed By Attorney: 33594 - SWANSON JOANNE GEHA
For Party: 3 UMASHANKAR VELLAIAH DURAI MD DF-AE
P/S Date: 12/20/2018

Proof of Service Date: 01/29/2019
Oral Argument Requested: 
Timely Filed: 
Filed By Attorney: 17786 - MILLER THOMAS C
For Party: 2 MARQUARDT SARON E PERSONAL REPRESENTATIVE PL-AT
Comments: amended exhibits 6, 7 & 11; e-filing rec'd on wknd dktd as rec'd next business day

Proof of Service Date: 02/05/2019
Oral Argument Requested: Y
Timely Filed: Y
Filed By Attorney: 33594 - SWANSON JOANNE GEHA
For Party: 3 UMASHANKAR VELLAIAH DURAI MD DF-AE

Record: REQST
Mail Date: 02/07/2019

File Location: 
Comments: 3 FILES (TRNS INCL)

File Location: 

District: L
Item #: 20
Panel: SLB,KFK,DAS

Listen to audio in MP3 format

View document in PDF format
Pages: 6
Panel: SLB,KFK,DAS
Result: L/Ct Judgment/Order Affirmed
Comments: Defendant may tax costs

Supreme Court No: 160772
Answer Due: 02/04/2020
Fee: Paid
For Party: 2
Attorney: 17786 - MILLER THOMAS C

Proof Of Service Date: 01/07/2020

Date: 01/07/2020
For Party: 2 MARQUARDT SARON E PERSONAL REPRESENTATIVE PL-AT
Attorney: 17786 - MILLER THOMAS C
Comments: Notice of filing for leave to appeal in the Supreme Court

Docket Entries

8b

R
EC

EIV
ED

 by M
SC

 8/10/2020 5:38:21 PM

http://publicdocs.courts.mi.gov/coa/public/audiofiles/audio_343248_11082019_111933.mp3
http://publicdocs.courts.mi.gov/opinions/final/coa/20191126_c343248_37_343248.opn.pdf


8/6/2020 Case Search

https://courts.michigan.gov/opinions_orders/case_search/Pages/default.aspx?SearchType=1&CaseNumber=343248&CourtType_CaseNumber=2 4/4

02/24/2020 42 SCt Motion: Housekeeping

02/24/2020 43 SCt: Miscellaneous Filing

02/25/2020 44 SCt Order: Chief Justice - Grant

03/10/2020 45 SCt: Reply - SCt Application/Complaint

05/27/2020 46 SCt Order: MOAA -Oral Argument on Lv Appl

07/20/2020 47 SCt: MOAA - AT supp'l brf

07/20/2020 48 Correspondence Sent

07/22/2020 49 SCt: Miscellaneous Filing

Case Listing Complete

Filing Date: 02/04/2020
For Party: 3 UMASHANKAR VELLAIAH DURAI MD DF-AE
Filed By Attorney: 33594 - SWANSON JOANNE GEHA

Party: 2
Filed by Attorney: 17786 - MILLER THOMAS C
Comments: Motion to extend time to 03-10-2020 to file reply

Filing Date: 02/24/2020
For Party: 2 MARQUARDT SARON E PERSONAL REPRESENTATIVE PL-AT
Filed By Attorney: 17786 - MILLER THOMAS C
Comments: Defect correction; pmt for event 42

View document in PDF format
Comments: Grant PLAT motion to extend the time for filing his reply to 3-10-2020.

Filing Date: 03/10/2020
For Party: 2 MARQUARDT SARON E PERSONAL REPRESENTATIVE PL-AT
Filed By Attorney: 17786 - MILLER THOMAS C

View document in PDF format
Comments: Invited AC=MI Assn for Justice, MI Defense Trial Counsel, MI Health & Hosp Assn. Justice Bernstein not
participating.

Filing Date: 07/20/2020
For Party: 2 MARQUARDT SARON E PERSONAL REPRESENTATIVE PL-AT
Filed By Attorney: 17786 - MILLER THOMAS C
Comments: Requires amended brief and appendices (MCR 7.312(D))

Proof Of Service Date: 07/20/2020
Comments: SC email re defective appendix - MCR 7.312(D)

Filing Date: 07/22/2020
For Party: 2 MARQUARDT SARON E PERSONAL REPRESENTATIVE PL-AT
Filed By Attorney: 17786 - MILLER THOMAS C
Comments: Amended AE Appendix

Docket Entries

9b

R
EC

EIV
ED

 by M
SC

 8/10/2020 5:38:21 PM

http://publicdocs.courts.mi.gov/sct/public/orders/160772_44_01.pdf
http://publicdocs.courts.mi.gov/sct/public/orders/160772_46_01.pdf


10b

R
EC

EIV
ED

 by M
SC

 8/10/2020 5:38:21 PM

Exhibit2 



11b

Marquardt v Umashankar, 
11/26/2019 COA unpublished opinion

R
EC

EIV
ED

 by M
SC

 8/10/2020 5:38:21 PM
Marquardt v. Umashankar, Not Reported in N.IN. Rptr. (2019) 

2019 WL 6339912 
Only the Westlaw citation is currently available. 

UNPUBLISHED OPINION. CHECK 
COURT RULES BEFORE CITING. 

UNPUBLISHED 
Court of Appeals of Michigan. 

Saron E. MARQUARDT, Personal 

Representative of the Estate of Sandra 

D. Marquardt, Plaintiff-Appellant, 

v. 

Vellaiah Durai UMASHANKAR, 

M.D., Defendant-Appellee. 

No. 343248 

I 
November 26, 2019 

Washtenaw Circuit Court, LC No. 12-000621-NH 

Before: Borrello, P.J., and K. F. Kelly and Servitto, JJ. 

Opinion 

PerCuriam. 

*1 In this medical malpractice action, plaintiff appeals as of 

right the trial comt's order granting summary disposition in 

defendant's favor following remand from our Supreme Cowt. 

For the reasons set forth in this opinion, we affirm. 

I. FACTUAL AND PROCEDURAL BACKGROUND 

This Court having been previously presented with this 

matter, and because certain record evidence is relevant to 

our disposition of the issues now before us, we reiterate 

the underlying factual circumstances of plaintiff's medical 

malpractice claim from our prior decision: 

On July 20, 2007, the decedent, Sandra Marquardt, 

underwent mitral valve replacement surgery at the 
University of Michigan Hospital. Plaintiff claims that 

during the surgery, the deceased was negligently 

administered the drug Trasylol. On July 20, 2009, a notice 

ofintent (NOI) to file a medical malpractice claim pursuant 

to MCL 600.2912b was sent. The NOI was addressed to the 

risk manager of the University of Michigan Health System. 

In the body of the NOI, plaintiff expressly stated that 

decedent "Marquardt intends to file suit against Jonathan 

Haft, M.D., Umashankar Vellaiah, M.D., Ranjiv Saran, 
M.D., and the University of Michigan Health System, 

Inc." In January 2010, the decedent filed suit against the 

University of Michigan Board of Regents, but did not name 

defendant Umashankar as a defendant. The decedent died 

on January 27, 2010, allegedly as a result of complications 

resulting from the administration of the Trasylol. Plaintiff 

was appointed personal representative of the estate, which 

was substituted as plaintiff. 

Defendant moved for summary disposition on the 
grounds that plaintiff failed to file her cause of action 

within the statute of limitations and that she failed 

to satisfy the notice provision of MCL 600.6431(3). 

The trial court granted summary disposition in favor of 

defendant on the ground that plaintiff failed to satisfy the 

notice provision in MCL 600.6431(3). 

This Court affirmed the Court of Claims' dismissal of that 

claim because plaintiff failed to comply with the notice 
provision ofMCL 600.6431(3). 

Plaintiff served defendant Umashankar with a new NOI 

on September 2, 2011, and filed suit against him on 
June 7, 2012. Defendant Umashankar moved for summary 

disposition, which the trial court granted on the ground 

that plaintiff's claim against Umashankar was barred by 

the statute of limitations. On appeal, plaintiff challenges 

the dismissal, arguing that the statute of limitations tolling 
provision extended the time period in which she could 

file suit until January 18, 2010, and that the wrongful

death savings provision in MCL 600-.5852 saved the Glaim 

until June 14, 2012, because the decedent died within 30 

days of the January 18, 2010 expiration of the statute of 

limitations. [Marquardt v. Umashankar, unpublished per 

curiam opinion of the Court of Appeals, issued March 26, 
2015 (Docket No. 319615), pp. 1-2, vacated 501 Mich. 870 

(2017) ( citations omitted).] 

In our prior decision, we affim1ed the trial court's summary 

disposition ruling for essentially three independent reasons. 

Id. at 3-4. Seemingly, our rationale depended on our 

foundational determination that the two-year limitations 
period applicable to medical malpractice actions, MCL 

600.5805(8), 1 was set to expire (absent tolling) on July 20, 

2009 because plaintiff's claim had accrued, pursuant to MCL 

600.5838a(l), on July 20, 2007. Marquardt, unpub. op. at 2 

& n. 2. We noted, however, that the statute of limitations may 

be "tolled for up to 182 days pursuant to MCL 600.2912b(l ), 
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which requires a plaintiff to provide a NOI to file a medical 
malpractice action and then wait up to 182 days before filing 
suit." Marquardt, unpub. op. at 2-3, citing MCL 600.5856. 
We then proceeded to conclude that the initial NOI filed 
on July 20, 2009, which was the last day of the two-year 
limitations period, did not serve to toll the period because "the 

182 tolling period did not start until July 21, 2009, which was 
one day after the limitations period had expired." Marquardt, 

unpub. op. at 3. Next, we concluded that the wrongful-death 
savings provision in MCL 600.5852 did not apply because the 
limitations period expired on July 20, 2009, and the decedent's 
death on January 27, 2010, therefore "did not occur before 
the period oflimitations had run or within 30 days after that 
date." Marquardt, unpub. op. at 3. Finally, we also concluded 
that regardless of the timeliness of the initial July 20, 2009 
NOI, that NOI "did not toll the statute of limitations with 
regard to defendant Umashankar because it was not directed 
or addressed to him." Id. at 3, 4. 

*2 Our opinion was vacated by our Supreme Court in an 
order that stated as follows: 

By order of November 23, 2016, the 
application for leave to appeal the 
March 26, 2015 judgment of the Court 
of Appeals was held in abeyance 
pending the decision in Haksluoto v. 

Mt. Clemens Regional Medical Center 

(Docket No. 153723). On order of the 
Court, the case having been decided on 
June 27, 2017, 500 Mich. [304] (2017), 
the application is again considered. 
Pursuant to MCR 7.305(H)(l), in 
lieu of granting leave to appeal, we 
VACATE the judgment of the Court 
of Appeals and REMAND this case 
to the Washtenaw Circuit Court for 
reconsideration in light of Haksluoto. 

[Marquardtv. Umashankar, 501 Mich. 
870 (2017).] 

Our Supreme Court's decision in Haksluoto directly pertains 
to the first two grounds on which we had affirmed the trial 
court's summary disposition ruling. In Haksluoto, the Court 

addressed the question whether the limitations period is tolled 
when the NOI is filed on the last day of the limitations 
period, leaving no whole days of the limitations period to 

toll. Haksluoto v. Mt. Clemens Regional Med. Ctr., 500 
Mich. 304, 307; 901 N.W.2d 577 (2017). The Haksluoto 

Court concluded "that the limitations period is tolled under 
such circumstances." Id. The Court explained its holding as 
follows: 

We hold, therefore, that applying 

our common-law jurisprudence of 
fractional days produces a conclusion 
that a timely NOI preserves the 
day the NOI is filed as a day to 
be used once the limitations period 
begins running after the notice period 
ends. Notably, this applies to any 
NOI that triggers tolling under MCL 
600.5856(c), whether filed on the final 
day of the limitations period or on 

some earlier day. The rule is that once 
the notice period ends and the time 
for the plaintiff to bring a claim once 
again begins to run, it will run for 
the number of whole days remaining 
in the limitations period when the 
NOI was filed, plus one day to reflect 
the fractional day remaining when 

the NOi itself was filed. There is no 
principled reason to treat the last day 
differently from any other-the abacus 
bead does not slide over until the day is 
over, and that applies with equal force 
to the ultimate and penultimate days of 
the limitations period. [Id. at 322-323.] 

Returning to the instant case, the trial court again granted 
summary disposition in defendant's favor following our 
Supreme Court's remand order. The trial court concluded that 
Haksluoto did not govern the outcome of its prior decision. 
The trial court further concluded that summary disposition in 
defendant's favor was warranted on reconsideration because 
there was "no dispute that Plaintiffs NOi sent on July 20, 
2009 was directed and addressed only to the risk manager 
at University of Michigan Health System," the NOi was not 
addressed or directed to defendant, and the NOI consequently 
did not toll the statute oflimitations with respect to defendant. 

In support of its ruling, the trial court adopted this Court's 
reasoning from our prior opinion with respect this specific 
issue. 
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II. STANDARD OF REVIEW 

We review a trial court's summary disposition ruling de 
novo. Maiden v. Rozwood, 461 Mich. 109, 118; 597 N.W.2d 
817 ( 1999). When an action is barred by a statute of 
limitations, summary disposition is properly granted under 
MCR 2.116(C)(7). Al-Shimmari v. Detroit Med. Ctr., 477 
Mich. 280, 288; 731 N.W.2d 29 (2007). "When reviewing 
a motion under MCR 2. ll 7(C)(7), this Court must accept 
the plaintiffs well-pleaded allegations as true and construe 
them in the plaintiffs favor." Sills v. Oakland Gen. Hosp., 220 
Mich. App. 303,307; 559 N.W.2d 348 (1996). In this context, 
we accept the contents of the complaint as true "unless 
contradicted by documentation submitted by the movant." 
Maiden, 461 Mich. at 119. "If the facts are not in dispute, 
whether the statute bars the claim is a question of law for the 
court." Sills, 220 Mich. App. at 307. Questions oflaw are also 

reviewed de novo. Id. 

III. ANALYSIS 
*3 In this case, the parties agree that plaintiffs claim accrued 

on July 20, 2007, the date of her surgery. MCL 600.5838a(l). 
The general limitations period for medical malpractice actions 

is two years. MCL 600.5805(8). Accordingly, and as the 
parties agree, the period of limitations for this action was set 
to expire on July 20, 2009, unless the limitations period was 
tolled. Plaintiff filed his complaint and initiated this action 
against defendant on June 7, 2012. 

Thus, absent any applicable tolling, the parties also agree 
that plaintiff failed to file this action before the limitations 
period expired. On appeal, plaintiff argues the same basic 
theory that he argued in his prior appeal, contending that this 
action against defendant was timely filed. Plaintiffs theory 

begins with the foundational premise that the July 20, 2009 
NOI tolled the statute oflimitations with respect to defendant. 
While it seems that this NOI was timely under Haksluoto, 500 
Mich. at 307, 322-323, the holding in that case has no bearing 
on the question whether the NOI was effective as to defendant 

specifically. The timeliness of the NOI, and its effect with 
respect to this particular defendant, are two distinct questions. 

"MCL 600.2912b(l) requires a claimant to submit an NOI 
to a potential defendant before commencing a medical 

malpractice suit. This requirement is mandatory and applies 
equally to individuals and professional entities, including 

professional corporations." Driver v. Naini, 490 Mich. 239, 
247; 802 N.W.2d 311 (2011) (citations omitted). Filing an 

NOI before the limitations period has expired tolls the statute 
of limitations for the notice period, which may be up to 
182 days, "if during that period a claim would be barred by 
the statute of limitations or repose." MCL 600.5856(c); see 

also MCL 600.2912b; Haksluoto, 500 Mich. at 312, 322-323; 
Driver, 490 Mich. at 249. But "a medical malpractice plaintiff 
must provide every defendant a timely NOI in order to toll 
the limitations period applicable to the recipient of the NOI." 
Driver, 490 Mich. at 251. "When a claimant files an NOI with 
time remaining on the applicable statute of limitations, that 
NOI tolls the statute of limitations for up to 182 days with 

regard to the recipients of the NO!." Id. at 249. 

In order for plaintiff to prevail, we must find that the July 
20, 2009 NOI was effective as to defendant so as to toll the 
statute of limitations with respect to defendant. We addressed 
this exact question in our previous opinion. We concur with 
the trial court that Haksluoto has no bearing on this narrow 
question. We further agree with the trial court that our prior 
analysis of this particular issue was correct; hence we adopt 
our prior analysis: 

The parties also dispute whether the July 20, 2009, NOI 
did or would have tolled the statute of limitations with 
respect to defendant Umashankar at all, regardless of the 
timeliness. MCL 600.2912b provides in pertinent part as 

follows: 

(1) Except as otherwise provided in this section, 
a person shall not commence an action alleging 
medical malpractice against a health professional or 
health facility unless the person has given the health 
professional or health facility written notice under this 
section not less than 182 days before the action is 
commenced. 

(2) The notice of intent to file a claim required under 
subsection (1) shall be mailed to the last known 
professional business address or residential address of 
the health professional or health facility who is the 
subject of the claim. Proof of the mailing constitutes 
prima facie evidence of compliance with this section. 
If no last known professional business or residential 

address can reasonably be ascertained, notice may be 
mailed to the health facility where the care that is the 

basis for the claim was rendered. 

*4 Subsection (1) makes it clear that a plaintiff cannot 

commence an action unless he or she first gives the party 
against whom relief is sought (the health professional or 
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health facility) written notice. Subsection (2) makes it 

clear that the plaintiff can mail the NOi to either the last 

known professional business address or residential address 

of the responding party. The parallel construction of the 

two provisions makes it clear that the written notice in 

subsection (1) must be sent to subject party of the notice. 

That is, if the responding party is a health professional, 

the NOi must be sent to the professional business or 

residential address of that professional. If neither address 

"can reasonably be ascertained," then the NOI can be 

sent to the healthcare facility where the care rendered 

by that professional was rendered. However, in order to 

effectuate the required notice, the NOi must be directed 

to or addressed to the defendant professional to whom the 

NOI is intended to provide notice. 

The July 20, 2009, NOi was addressed and mailed to the 

risk manager for University of Michigan Health System. 

Though the body of the NOi indicated the decedent's intent 

to file suit against Umashankar, "a medical malpractice 

plaintiff must provide every defendant a timely NOI 

in order to toll the limitations period applicable to the 

recipient of the NOi .... " Our Supreme Court explicitly 

stated that it has interpreted MCL 600.2912b: 

Footnotes 

as containing a dual requirement: A plaintiff must ( 1) 

submit an NOI to every health professional or health 

facility before filing a complaint and (2) wait the 

applicable notice waiting period with respect to each 

defendant before he or she can commence an action. 

Accordingly, the NOI did not toll the statute of limitations 

with regard to defendant Umashankar because it was not 

directed or addressed to him. [Marquardt, unpub. op. at 

3-4 ( ellipsis in original), quoting Driver, 490 Mich. at 251, 

255.] 

For the reasons stated above, the trial court did not err by 

granting summary disposition in defendant's favor. 

Affirmed. Defendant having prevailed in full, may tax costs. 

MCR 7.219(A). 

All Citations 

Not Reported in N.W. Rptr., 2019 WL 6339912 

1 At the time of our previous opinion, this provision was contained in MCL 600.5805(6); the provision has since been moved 

to Subsection (8) without any change in the language of this provision. See 2018 PA 183. 

End of Document @ 2020 Thomson Reuters. No claim to original U.S. Government Works. 
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STATE OF MICHIGAN 

IN THE CIRCUIT COURT FOR THE COUNTY OF WASHTENAW 

SAKON t:._ IVIAKUUAKLJ I. Personal 
Representative of the Estate of 
SANDRA D. MARQUARDT, 

Plaintiff, Case No. 12-621-NH 
Honorable David s_ Swartz 

V 

VELLAIAH DURAi UMASHANKAR1 

MD, 

Defendant. 

Thomas C. Miller (P17786) 
Attorney for Plaintiff 
P.O. Box785 
Southfield, Ml 48037 
(248) 210-3211 / FAX (313) 964-4991 

Joanne Geha Swanson (P33594) 
Attorney for Defendant Umashankar 
500 Woodward Avenue, Suite 2500 
Detroit, MI 48226-3427 
(313) 961-0200 / FAX (313) 961-0388 

ORDER GRANTING DEFENDANT'S POST-REMAND 
MOTION FOR SUMMARY DISPOSITION 

At a Session of Court held 1n the 
Washtenaw County Trial Court 

City of Ann Arbor, on March 15, 2018. 

t-'Ht:tit:N I: HUNUKAt:SLt:, UAVIU !=i. :SWAK IL, t;IKGUI I {.;OUR I .JlJUGt: 

Received 03-15-18 08:39 From- To-KERR RUSSELL WESER Paie 01 
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On September 27, 20171 the Michigan Supreme Court entered an 

order stating that1 "[P]ursuant to MCR 7.305(H)(l), in lieu of granting 

leave to appeal, we VACATE the judgment of the Court of Appeals and 

REMAND this case to the Washtenaw Circuit Court for reconsideration 

in light of Haksluoto." In response to the directive, the Court 

requested and received briefs from the parties addressing summary 

disposition and whether, on reconsideration, the decision in Haksluoto 

v. Mt. Clemens Regional Medical Center impacts the· Court 1s decision to 

grant summary ·disposition and dismiss Plaintiff's case. 

On review, the Court concludes that Haksluoto does not impact 

the Court's decision. The Court disagrees with Plaintiff1s position that 

the Supreme Court's "vacate and remand" order reinstated Plaintiff's 

medical malpractice claim against Defendant and entitles Plaintiff to a 

jury trial. Nor does the Court agree with Plaintiff's argument that 

such relief is appropriate because " ___ this Court's grant of summary 

disposition was based entirely on the rationale struck down by the 

Michigan Supreme Court in its unanimous decision .i.n Haksluoro." 

As Defendant argues, pursuant to issues raised and argued by 

the parties, the Court of Appeals articulated the following alternative 

ground for dismissal of Plaintiff's claim: 

''The parties also dispute whether the July 20, 2009, NOi did or would have tolled 
the statute of limitations with respect to defendant Umashankar at all, regardless 
of the timeliness. MCL 600.2912b provides in pertinent part as follows: 
(1) Except as otherwise provided in this :section, a person shalf not commence an 

· action alleging medical malpractice against a health professional or health facility 

2 

r rum-
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unless the person has given the health professional or health facility written 
notice under this section not less than 182 days before the action is commenced. 
The notice of intent to file a claim required under subsection (1) shall be mailed 
to the last known professional business address or residential address of the 
health professional or health facility who is the subject of the claim. Proof of the 
mailing constitutes prima facie evidence of compliance with this section. If no last 
known professional business or residential address can reasonably be 
ascertained, notice may be mailed to the health facility where the care that is the 
basis for the claim was rendered. 

Subsection (1) makes it clear that a plaintiff cannot commence an action unless 
he or she first gives the party against whom relief is sought (the health 
professional or health facility) written notice. Subsection (2) makes it clear that 
the plaintiff can mail the NOi to either the last known professional business 
address or residential address of the responding party. The parallel Gonstrudion 
of the two provisions makes it clear that the written notice in subsection ( 1} must 
oe sem tu suuJec;r p,my oi me noi:ice. fnat 1s, ir the responamg party 1s a heaitn 
professional, the NOi must be sent to the professional business or residential 
address of that professional. If neither address "can reasonably be ascertained," 
then the NOi can be sent to the healthcare facility where the c;are rendered by 
that professional was rendered. However, in order to effectuate the required 
notice, the NOi must be directed to or addressed to the defendant professional to 
whom the NOi is intended to provide notice. 

The July 20, 2009, NOi was addressed and mailed to the ri~k manager for 
University of Michigan Health System. Though the body of the NOi indicated the 
decedent's lntent to file suit against Umashankar, ua medical malpractice plaintiff 
must provide every defendant a timely NOi in order to toll the limita.tions period 
applicable to the recipient of the NOi .... " Driver v. Naini, 490 Mich. 239,251; 802 
NW2d 311 (2011). Our Supreme Court explicitly stated that it has interpreted 
MCL 600.2912b: as containing a dual requirement: A plaintiff must (1) submit an 
NOi to every health professional or health facility before filing a complaint and (2) 
watt the applicable notice waiting period with respect to each defendant before 
he or she can commence an action. [Driver, 490 Mich. at 255} (emphasis in 
original). 

Accmoiriyiy, 1r1e i'Ju1 mci nm -toii i:ne sratute m 11mitauons wnn regard to derenoant 
Umashankar because it was not dlrected or addressed to him. Marquardt v. 
Umashankar, No. 319615, 2015 WL 1396590, at2-3 (Mfch. Ct. App. Mar. 26, 
2015), vacated, 501 Mich. 870,901 N.W.2d 854 (2017)." 

There is no dispute that Plaintiff's NOI sent on July 20, 2009 was 

directed and addressed only to the risk manager at University of 

Michigan Health System. As the Court of Appeals held, "Accordingly, 

3 
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the NOi did not toll the statute of limitations with regard to defendant 

600.2912b. As Defendant argues, Haksluoto involved only the issue of 

timeliness of an NOI and "did not decide whether a notice of intent 

directed to a hospital satisfies the pre-suit notice requirement for a 

physician." 

Further, the absence of an "express analysis 1
' by this Court 

regarding Plaintiff's noncompliance with MCL 600.2912b does not 

alter the result. Plaintiff's noncompliance with MCL 600.2912b was 

previously raised and argued by the parties, considered and ruled on 

by the Court of Appeals, and is effectively embodied in the Court's 

grant or summary cnsposinon m tavor or Dereno.ant "tor the reasons 

stated in defendanfs motion." Pursuant to established law, a court's 

decision is properly affirmed or upheld on appeal where the right 

result issued, albeit for the wrong reason. Gleason v. Michigan Dep't 

ofTransp." 256 Mich. App. 1, 3 (2003). 

On remand and reconsiderati.on, the Court hereby adopts the 

reasoning articulated by the Court of Appeals and holds, contrary to 

Plaintiff's position, that, regardless of the issue of timeliness. the NOI 

sent by Plaintiff to the risk manager for the University of Michigan 

Health System did not comply with the explicit provisions of MCL 

600.2912b. As the Court of Appeals opined, Section 2912b requires 

that the NOI be specifically directed to or addressed to "every health 

4 
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professional.'' It is not sufficient that the body of the NOI indicated 

Plaintiff's intent to file suit against Defendant. 

Plaintiff's argument that the NOI sent to the risk manager 

snouia oe cons1cierect actua1 nonce oecause u was ··more iu<ely to have 

resulted in Defendant being informed in a timely manner regarding 

the potential claim being made against him'', is without meri.t. The 

statute required Plaintiff to send the NOI directly to "every defendant" 

in order to toll the statute of limitations. Driver v. Naini, 490 Mich 

239,251 (2011). 

For all the reasons stated by Defendant, the Court finds that the 

Haksluoto opinion does not alter the Court's disposition of the case. 

Defendant's post-remand motion for summary disposition is 

GRANTED, and, on remand and reconsideration, the Court's grant of 

summary disposition in favor of Defendant is AFFIRMED. 

Plaintiff's action is dismissed in its entirety with prejudice. 

This is a final order that closes the case. 

IT IS SO ORDERED. 

o. .~il--c 
David s. Swartz, 

Circuit Court Judge 

5 
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KeyCite Red Flag - Severe Negative Treatment 

Judgment Vacated by Marquardt v. Umashankar, Mich., September 27, 2017 

2015 WL 1396590 
Only the Westlaw citation is currently available. 

UNPUBLISHED OPINION. CHECK 
COURT RULES BEFORE cmNG. 

UNPUBLISHED 
Court of Appeals of Michigan. 

Saron E. MARQUARDT, Personal Representative for 

the Estate of Sandra Marquardt, Plaintiff-Appellant, 

v. 

Vellaiah Durai UMASHANKAR, 

MD, Defendant-Appellee, 

and 

Jonathan Haft, Defendant. 

Docket No. 319615. 

I 
March 26, 2015. 

Washtenaw Circuit Court; LC No. 12--000621-NH. 

Before: WILDER, P.J., and SERVITTO, and STEPHENS, JJ. 

Opinion 

PERCURIAM. 

*1 In this medical malpractice action, plaintiff appeals as 
of right from an order of the trial court granting summary 
disposition in favor of defendant Vellaiah Durai Umashankar, 
M.D., on the ground that plaintiff's claim is barred by the 
statute of limitations. We affinn. 

On July 20, 2007, the decedent, Sandra Marquardt, underwent 
mitral valve replacement surgery at the University of 
Michigan Hospital. Plaintiff claims that during the surgery, 
the deceased was negligently administered the drug Trasylol. 
On July 20, 2009, a notice of intent (NOI) to file a medical 
malpractice claim pursuant to MCL 600.2912b was sent. The 
NOI was addressed to the risk manager of the University of 
Michigan Health System. In the body of the NOI, plaintiff 
expressly stated that decedent "Marquardt intends to file 
suit against Jonathan Haft, M.D., Umashankar Vellaiah, 
M.D., Ranjiv Saran, M.D., and the University of Michigan 
Health System, Inc." In January 2010, the decedent filed suit 

against the University of Michigan Board of Regents, but 
did not name defendant Umashankar as a defendant. The 
decedent died on January 27, 2010, allegedly as a result 
of complications resulting from the administration of the 
Trasylol. Plaintiff was appointed personal representative of 
the estate, which was substituted as plaintiff. 

Defendant moved for summary 
disposition on the grounds that 
plaintiff failed to file her cause of 
action within the statute of limitations 
and that she failed to satisfy the 
notice provision ofMCL 600.6431(3). 
The trial court granted summary 
disposition in favor of defendant 
on the ground that plaintiff failed 
to satisfy the notice provision in 
MCL 600.6431(3). [In re Estate of 

Marquardt, unpublished opinion per 
curiam of the Court of Appeals, 
issued November 2 7, 2012 (Docket No 
307917), pp 1-2.] 

This Court affirmed the Court of Claims' dismissal of that 
claim because plaintiff failed to comply with the notice 
provision ofMCL 600.6431(3). Id., unpub op at 2-3. 

Plaintiff served defendant Umashankar with a new NOI 
on September 2, 2011, and filed suit against him on June 

7, 2012. 1 Defendant Umashankar moved for summary 
disposition, which the trial court granted on the ground 
that plaintiff's claim against Umashankar was barred by 
the statute of limitations. On appeal, plaintiff challenges 
the dismissal, arguing that the statute of limitations tolling 
provision extended the time period in which she could file suit 
until January 18, 2010, and that the wrongful-death savings 
provision in MCL 600.5852 saved the claim until June 14, 
2012, because the decedent died within 30 days of the January 
18, 2010 expiration of the statute of limitations. 

The circuit court's grant of summary disposition is reviewed 
de novo. Hinkle v. Wayne Co. Clerk, 467 Mich. 337,340; 654 
NW2d 315 (2002). Summary disposition is properly granted 
under MCR 2. l 16(C)(7) when the plaintiff's complaint is 
barred by the applicable statute oflimitations. Sills v. Oakland 

Gen. Hosp., 220 Mich.App 303, 307; 559 NW2d 348 
(1996). "In reviewing a motion under MCR 2.1 l 6(C)(7), this 



23b

Marquardt v Umashankar, 
3/26/2015 COA unpublished opinion 

R
EC

EIV
ED

 by M
SC

 8/10/2020 5:38:21 PM
Marquardt v. Umashankar, Not Reported in N.W.2d (2015) 

Court accepts as true the plaintiffs well-pleaded allegations, 

construing them in the plaintiffs favor." Hanley v. Mazda 

Motor C01p., 239 Mich.App 596, 600; 609 NW2d 203 (2000). 

"If the facts are not in dispute, whether the statute bars the 

claim is a question of law for the court." Sills, 220 Mich.App 

at 307. 

*2 Absent tolling, the statute of limitations for medical 

malpractice is two years. MCL 600.5805(6). Accordingly, 

because plaintiffs claim accrued on July 20, 2007, 2 the 

limitations period was set to expire on July 20, 2009. The 

statute of limitations, however, could be tolled for up to 

182 days pursuant to MCL 600.2912b(l), which requires a 

plaintiff to provide a NOI to file a medical malpractice action 

and then wait up to 182 days before filing suit. See MCL 

600.5856. Here, plaintiff filed the initial NOI on July 20, 

2009, the last day in the two-year limitations period. However, 

MCR 1.108(1) provides: 

(1) The day of the act, event, or default after which the 

designated period of time begins to run is not included. The 

last day of the period is included unless it is a Saturday, 

Sunday, legal holiday, or day on which the coU1i is closed 

pursuant to coU1i order; in that event the period rnns until 

the end of the next day that is not a Saturday, Sunday, legal 

holiday, or day on which the court is closed pursuant to 

court order. [Emphasis added.] 

Thus, the 182 tolling period did not start until July 21, 2009, 

which was one day after the limitations period had expired. 

Moreover, the decedent's death on January 27, 2010, was 

not within the time limits provided in the wrongful-death 

savings provision in MCL 600.5852 

MCL 600.5852(1) provides: 

If a person dies before the period of limitations has run 

or within 30 days after the period of limitations has run, 

an action that survives by law may be commenced by 

the personal representative of the deceased person at any 

time within 2 years after letters of authority are issued 

although the period oflimitations has run. 

Again, the two year limitations period expired on July 20, 

2009. Thus, the decedent's death on January 27, 2010, did 

not occur before the period of limitations had run or within 

30 days after that date. 

The parties also dispute whether the July 20, 2009, NOI did 

or would have tolled the statute of limitations with respect 

to defendant Umashankar at all, regardless of the timeliness. 

MCL 600.2912b provides in pertinent part as follows: 

(1) Except as otherwise provided in this section, a person 

shall not commence an action alleging medical malpractice 

against a health professional or health facility unless the 

person has given the health professional or health facility 

written notice under this section not less than 182 days 

before the action is commenced. 

The notice of intent to file a claim required under 

subsection (l) shall be mailed to the last known 

professional business address or residential address of the 

health professional or health facility who is the subject 

of the claim. Proof of the mailing constitutes prima facie 

evidence of compliance with this section. Ifno last known 

professional business or residential address can reasonably 

be ascertained, notice may be mailed to the health facility 

where the care that is the basis for the claim was rendered. 

*3 Subsection (1) makes it clear that a plaintiff cannot 

commence an action unless he or she first gives the party 

against whom relief is sought (the health professional or 

health facility) written notice. Subsection (2) makes it 

clear that the plaintiff can mail the NOI to either the last 

known professional business address or residential address 

of the responding party. The parallel construction of the two 

provisions makes it clear that the written notice in subsection 

(1) must be sent to subject party of the notice. That is, if 

the responding party is a health professional, the NOI must 

be sent to the professional business or residential address 

of that professional. If neither address "can reasonably be 

ascertained," then the NOI can be sent to the healthcare 

facility where the care rendered by that professional was 

rendered. However, in order to effectuate the required notice, 

the NOI must be directed to or addressed to the defendant 

professional to whom the NOi is intended to provide notice. 

The July 20, 2009, NOi was addressed and mailed to the risk 

manager for University of Michigan Health System. Though 

the body of the NOI indicated the decedent's intent to file suit 

against Umashankar, "a medical malpractice plaintiff must 

provide every defendant a timely NOI in order to toll the 

limitations period applicable to the recipient of the NOL." 
Driver v. Naini, 490 Mich. 239, 251; 802 NW2d 311 (2011 ). 

Our Supreme Court explicitly stated that it has interpreted 

MCL 600.2912b: 

2 
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Footnotes 

as containing a dual requirement: A 
plaintiff must (1) submit an NOI to 
every health professional or health 
facility before filing a complaint and 
(2) wait the applicable notice waiting 
period with respect to each defendant 
before he or she can commence an 
action. [Driver, 490 Mich. at 255] 
(emphasis in original). 

Accordingly, the NOI did not toll the statute of limitations 
with regard to defendant Umashankar because it was not 
directed or addressed to him. 

Affirmed. 

All Citations 

Not Reported in N.W.2d, 2015 WL 1396590 

1 Jonathan Haft, M.D., was also named as a defendant. The trial court granted summary disposition as to Haft, concluding 

that the affidavit of merit submitted was nonconforming and that there was no time remaining in the limitations period 

within which plaintiff could refile against him. 

2 MCL 600.5838a(1) provides in pertinent part: 

For purposes of this act, a claim based on the medical malpractice of a person or entity who is or who holds himself or 
herself out to be a licensed health care professional ... accrues at the time of the act or omission that is the basis for the 

claim of medical malpractice, regardless of the time the plaintiff discovers or otheiwise has knowledge of the claim. 

End of Document @ 2020 Thomson Reuters No claim to original U.S. Government Works. 
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STATE OF MICHIGAN CASE NO. 

. JUO!C!Al. DISTRICT 

r,c.,T (.J~ Ct.,..ltt ""-> JUDICIAL CIRCUIT 
SUMMONS AND COMPLAINT 

\ • ' COUITTY J>R0!3ATS 

court addl'l>Ss 

P.lalrrtiff's name(s}. acldress(es), ·and telepllOne no(s). 

SANDRAD,M.AR.QUARDT 
3049 VILLAGE LANE 
BROOKLYN, MI 48230 

Plalntlf1'& ottomey, l>ar no., address, and telephone no. 

TffOMAS C. MILLER (Pl 7786) 
P.O.BOX78S 

· SOUTHFIELD, MI 48037 

V 

court t~lophcne nc. 
. .ROSEMARIE B.AQUILINA 
Defendant'.s name(s), addreili(es), and tiilepl101;11 no(&), 

THE UNIVBRSlTY OF MICHIGAN BOAAD OF
REGENTS (UNIVERSI'IT OF MICHTOAN HOSPITAL) 
ED 'REYNOLDS (ASST. GENERAL COUNSEL) 
SOON. INGALLS~ J ISQ'f · 
ANNA1U30ll,~CEIVED BY 

JAN 2 2 20!0 

I SUMMONS I NOTICE TO THE 01:FENDANT: In me .name otthe people of the state of Mfc~~&lfrla~: 
1, You are being i;ued. . .. 
2. YOU ttAVE 21 DAYS afterrecelvlng thls summons to flJ; a written answerwlth.ttw court aM serve a copy on the o1herpany 

ortake othorlawful action with tho eourt{28 days !fyou were served by mall otyouwere'seived outsldMhis state). {MOR~.111[CD 
3. If you do not answer or take other action wlthlQ the time ~llowed1 Jud9mentmiiy be entered against you for the relief demanded 

in the eompl~inf. ' 

,.. ' I lssu_e~AN 1 9 2010 / Tills ~o~ eij'IWlO I Court cJerl: MIKE BRYAND 
'ihl$ l!Ummon~ Js Invalid unless serv~ on or before Its oi<pl~\lon date.· 

Thi$ document must be soakld by the seal of the court. 

j COMPlAINT I tnsuuctlon: The faTFowiufl I:. lrdortm,:tJqn thatlsraqul~'to be In thec11ptlonof every<10mp/afnt11ndi~wln comploN<! 
1; by tm plafntlff. ActtJ;1/ ;1/f9gatfons an cl the c/11/m for reTl•f mus( be stated on acfdltlonar complaint pszgn and attacho4 iO thf~ fonrr, 
~F$mlly Dlvl•lon CnM · , 
·O There ls no otherpendlng or resolved actlonwitnlntheJurlsd!clion of the famlty division ofcircultcourtinvolvlng the family orfamlly 

members of the parties. · . 
O An action within the Jurisdiction ofih~ family diVlslon of the clrou It court Involving the family orfamlly members of the parties has 

been previouslyfitedln Court. 
The aa!ion O remains D Is no longer· pending, The docket number and '!he judge assigned to the action are: 

I Docket no. Bgrno. 

Genoral Civil Ca~ 
'ill Then:t is no other pending or resolved civil eciion arising out of the same tram;actlon or occurrence as alleged In the complaint. 
O A civil action between these parties or other parties arising out of the transaction or occurrence alleged In the complaint has 

been previously filed In Court, 
The action O remains O Is no longer pending. ihe docket number and the Judge assigned to tt,e action· are: 

l Doci<el no. 

VENUE 
Plalntlff(s) reslqence Qncluoe city, township, or llillage) 
JACK.SON COUNTY 

Qefundant(s) re;ldene4 (indude city, township, or vdtage) 
W .ASFITBNAW COUNT'{ 

Piao, where action arose or buslrntst conducted , 
.· WASHTENAW COUNTY 

Bar no. 

t'-------,----------------~---.,,....-----t--rl----i"'t--r,-----.........J 
:·.(}l/19/2010 
··Bate s11;1natute of attorney/plaln\i!f 

\hou require special accommodations to use the court because of a disability or If you require a foreign language lnterpreterto help 
you fully participate In court proceedings, please contact the court immediately to make arrangements. 

MC 01 (S/08) SUMMONS AND COMPLAINT MCR Z.102(8)(11), MCR 2.104, !.!CR 2,105, MCR 2.107, MCR 2,113(C)(2)(s), {b), MCR 3.20S(A) 
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PROOF OF SERVICE 
i~ _,.SUMMONS AND COMPLAINT 

· Cas~No. 

TO PROCESS .SERVER: You are to ~rve the $Ummons and complaint not rater than 91 day, from the date offiUng or the date 
of expiration on the orderforsecond summons. Youmustrnake andfiteyourretum with thecourtcleri<. lfypu are unable to complete 
service you must return this original and all copies to the court clerk. 

I cERTIFICATerAFFtDAVITOFSERv1cernowseRv1ce I 
O OFFIOE;.R ceRTIFICATE OR D AFFIDAVIT OF PROCESS SERVER 

I certify that I am a sheriff'. deputy sheriff, bailiff, appointed Being first duly sworn, l swte that I am a legally competent 
court officer, or attorney for a party (MCR 2.104{A][2]), and acfuftwho !$not a party oran officer of a corporate party, anci 
that: (notarlzaUon not requln,o) tflat: (notariza6on raqofred) 

D I served personally a oopy of the summons and complaint, 
D I served by registered or certified mall (copy of return receipt atiache<l) a copy of the summons and oomplalnt, 

togetherwith -:-:-~--c---.--:c:-::--::---:-=----:--:-:-------------------LIGt aij documents served with !he Summon;: and Complalnt 

;,, --------------------------------------
: j ., . . r ~------------------------------ on the defendant{s):.' .. 
''Oefendanl'a nume Complete ~ddr,m,(es) of ael\'lce Day, da~. limi, · . . 

D l have ~rsonally attempted to serve the summons and complaint, togetherwith any at1aehments, on the following defendant(s) 
arid have been unable to complete service. 

Defendant's name Complete add!"e$S(es) of servlcc t>ay, dalo, lime 

•: 
'~ declare that the statements above are true to 1he best ofmy information, knowledge, and bellef. .. . . 

j Miles traveled I$ ~leaga fee I ;olal re. 
Sfgnature 

Name (type or ?lint) 

1i e, 

S1.1b$cribed and sworn to before me on ,,,...,-------
Date 

____________ county, Michigan. 

·MY comm!sston expires:.,,..., ________ Slgnature: ======~~~-----------
Dat9 Deputy court clerk/Notary pubfie 

Notary public, State of Michigan, County of;=.==========::=... 
! ACKNOWLEDGMENT OF SERVICE I 

I acknO\'Vledge that I hav& received ~rvice ofthe summons and complaint, together with 
Attachment; 

---------------~on;:;-::::-:;:~;;::::-~~~~~~-~-~~---~--~ Day, <!ale, lime 

------------------ on behalf of ________________ _ 
S1Qna1ure 

;. 
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Bl 
~.~··' ~ c~-·., 

STATE OF MICHIGAN 

IN THE COURT OF CLAIMS 

RECEIVED BY. 

SANDRA D. MARQUARDT 
PLAINTIFF 

JAN 2 2 2010 

HEALTH SYSTEM 
LEGAL OFF[CE 

vs. CIVlL ACTION NO. { D ... 'f 
THB UNIVERSITY OF MICIIlGAN BOARD OF REGENTS 
(UNlVERSITY OF MICHIGAN HOSPITALS AND 
HEALTII CENTERS) 

DEFENDANT 

-------,-~--------------.:! THOMAS C. MILLER (Pl7786) 
ATTORNEYFORPLAlNTWF 
P.O.BOX785 
S0UTHFIBLD7 :MJCBIGAN 48037 
(248) 210-3211 ___________________ ___,/ 

COMPLAINT AND .AF.FIDAVlT OF :MERIT 

[There is no other pending or resolved civil action 
arising out of the same transaction or occurrence 

as alleged in the complaint.] 

NOW COMES Plaintl:ffSandraMarquardt, by and through their attorney Thomas 

C. Miller. and states: 

1. Plaintiff resides in Jackson County. 

2. Defendant maintains numerous health care facilities in Washtenaw 

County. 

3. Def~dant is the duly elected governing board for the University of 

Michigan. which operates the University of Michigan Hospitals and Health Centers. 
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Q 
4, Plainti~ claims an ~~mption :from governmental immimity pursuant to 

MCL 691.1413. 

5, The ,anesthesiologists and anesthesiology residents and fellows, who 

participated in the subject mitral valve surgery1 were all employees and/or agents of 

De:fendant. 

6. TI:ie University of:Micbigan Hospitals and Health Centers was served with 

a notice o~intent to sue on or about July 20, 2009, pursuant to MCL,600.2912b. 

7, Plaintlff Sandra D. Marquardt was a patient at the Univereity ofMichlgsn 

Hospitals and Health Centers from July I 7, 2007 through December 4, 2007. During that 

ad.mission Ms. Marquardt underwent :ruitral valve replacement surgery on July 20, 2007. 

8. Defendant, though its agents and el:hployees, had a duty to provide 

medical and surgical care consistent with applicable suindards of care for 

anesthesiologists. The standards of care for anesthesiologists, who are involved with 

cardiothoracic surgery to replace a mitral ·valve (after November 2006), require that the 

drug Trasylol not be used during such surgery given the changes made by the 

manufacturer regarding the indications for the use of the drug, and given tlie cautionary 

warnings issued by the FDA and the manufacturer prior to that date. ,The manufacturer's 

changes to its msert and the FDA advisories regarding the indications for the use of 

Trasylol clearly stated that the drug was to be used exclusively for patients with a risk of 

bleeding and who were undergoing coronary artery bypass graft surgery. Ms. Marquardt 

met neither of these indications. In addition to the published warnings detailed above, the 

standards of care would prohibit the use of Trasylol in a patient that had evidence of 

possible preoperative renal insufficiency, In addition Ms. Marquardt' s history of other 

2 
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drug allergies would also have been a contraindication for the use of Trasylo1. Once the 

decision was reached to administer the Trasylol, the standards of care required that a test 

dose be administered ten minutes before the loading dose, and that the administration of 

the loading dose be accomplished over a 20-30 minute time period before the sternotomy 

and. before the infusing of the drug began. 

9. The anesthesiologists, who were involved with the subject mitral valve 

replacement surgery, breached applicable standards of care, as they relate to the use of 

Trasylol, in the following ways: 

a. They used Trasylol before and during mitral valve replacement surgery, 

despite the revised indications and wamings published by the FDA and the 

manufacturer Bayer; or, in the alternative, they failed to remain current 

regarding the indications and warnings regarding Trasylol, and used the drug 

during off-label surgery. 

b. They used Trasylol during off-label mitral valve replacement surgery, when 

the FDA and the manufacturer, who were aware of such off-label i1ses for the 

chug, cautioned against using the drug for any procedure other than a CABG 

procedure where the patient was at an increased risk of bleeding, until the 

drug's safety could be fully reviewed. 

c. They also ignored Ms. Marquardt's preoperative history of other drug 

allergies and possible renal insufficiency, which placed her at an increased 

risk of a reaction to Trasylol and/or at an increased risk of ftrrther renal 

disease from the drug. 

3 

-· ------··--··-----·--·---·------- -
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d. They failed to administer a test dose of Trasylol ten minuteg before they began 

the loading dose. 

e. They failed to take the requisite 20~30 minutes to administer the loading dose 

ofTrasylol while the patient was in a supine position, before the sternotomy 

was pi;rfonned and before the infusion of the drug was commenced, as 

recommended by the manufacturer. 

11. As a direct and proximate result of Ms. Marquardt being given Trasylol 

during her mitral valve replacement procedure on July 20~ 2007, Ms. Marquardt 

developed a significant pre-renal condition complicated by an obstructive condition of 

the kidneys. She also was suffered :from a coagulopathy that was caused by the Trasylol, 

and aggravated by the lack of effective treatment in. the postoperative period of time. Her 

renal disease, coagulopathy, mt!lti-organ dysfunction, acidosis and significant fluid 

imbalance resulted in a constellation of problems that went tmtr-eated or ntalo:eated. for a 

long time. The lack of effective treatrnent and accurate diagnoses led to a series of 

iatrogenic injuries due to a prolonged and ineffective treatment phase following the 

operative:: complications. The fluid imbalance, the CQagulopathy, the renal dysfunction, 

the iatrogenic injuries and the nosocomial infections prolonged Ms. Marquar<Ws recovery 

phase. She was forced to endure longMteon ventilatlon, hemodia!ysis, poly~drug therapy, 

and severe depression during her lengthy hospitalization and extreme debilitation. She 

remained hospitalized for four and one-half months. Upon discharge she was on 

hemodialysis; she was oxygen dependent upon discharge due to changes in he lungs from 

ARDS, SJRS, pulmonary edema, nosocomial pneumonia, pleural effusion, and 

atelectasis; and she was discharged still suffering from :renal diseaso, ongoing liver 

4 
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di~e. and heart problems that must be treated with an extensive array of ~g therapies 

and continue to cause severe debilitation. Ms. Marquardt went from an independent 

person, who was able to perform all AD L's, except when her mitral valve failed> to a 

person totally dePe;ndent on he husband and others. These problems are more likely than 

not directly related to complication.s from the use ofTrasylol during her cardiothoracic 

surgery. 

12. As a result of the above iajurles, Pl.am.tiff Sandra D. Marquardt has 

suffered considerable pain, suffering. mental anguish, disability, [ost income, and medical 

expenses. The injuries are likely pennanent in nature, and the above damages will . . 
continue. 

\VHEREFORE, Plain.tiff Sandra D. Marquardt request that this Court grant them a 

Judgment that fairly, reasonably and adequately compensates them for their injuries and 

damages. 

Respectfully submitted, 

Dated: January 18, 2010 

5 
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. ST.ATE OB'MICHIGAN 

IN 'I1IE COURT Oll' CLAIMS 

SANDRAD. MARQUARDT 
PLAINTIFFS 

.vs. CTVIL ACTION NO. 

THE UN'IVERSl'rY OF MTCHrGAN BOARD OF REGENTS 
(t.JNIVERSITY O'F MrClildAN HOSPlT.Al.S AND 
HEALTH CENl'ER.$) · 

DEFENDANT 
' ___________________ __,/ 

,AFFIDAVIT 011' MERIT 

t Javier H. Campos} MD., having been duly sworn. stme: 

1. I am licensed w p,:actice medicine in the S'ta.te. ofiowa, and I -ms so liceru{ed at all 
times relevant to this litigation. 

2. I am a pwfessor in an.e81:hesiology and. director of cardiothorawc 1U1QSthesla at the 
Univer.rsity of fovva Hea!thcru:e 

3. I am engaged in "the full time. clinical pxactlce of n.nesthesia/cardiotb.oraclc 
anesthema. and I was so engaged at all time.-; .I'(:l~ to this lifie;ation. 

4. I ha.vo re<:etved. imd reviewed the·notlce of irrteut provided to me by CQWlSeJ: for 
Ms. Marquardt. 

S, l ha"v'e xecei:ved and rcviewc:d mcdicai reCQJ:ds from oounsel for Ms. Mtll'qWD:dt. 

6. l am familiar with the standards of care for anesthesiologim. as they relate to the 
indications for the use ofTrasylol (a.ftel:Novem.oor 2006) cfurmg mitral valve 
replaoem<,nt surgery. · · 

7. The staltdards of care for atle!lthesi.ologists; who· are involved with cartli.othmaclc 
S'!.lrgeryto replace a mi'l:rn! valve (a.fief No-vember~0-061 :require tiiat Tresylol not 
be use:d during such surgery given the changes made by tl1t~ manu:racturer 
regarding the indications :fur tlw 'USO <>f tho drug. and given the cuuticnary 
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wru:nings issued by the FDA and iha mauu:facturer ¢or to tbat date. 'I'lh, 
m.a.nmacturcr'a changes to :im insert and the FDA advisories ~~the 
mdica:tiollS for the ,me of TrasyioI e1eariy :indicated '!bat the drug was: tn be usi;d 
exclusively fur patients with a risk of bleeding: and who~ 'Uil.dei:going 
coro_mry artezy bypass graft~. rn add:ltio'n; tile publishw. warnings 
detailed above, the~ of care would proln'bit ilio l1Se of Trasylol tn a 
patient that had ~dence of possib1epreo:peraµve renal insufficiency. Ot!li:e the 
deoisfon was reaclied to administer the TttsJlt>l, the staru:iards of caxi; xequked 
that a t¢st dose be administered ten ~s before the loading doire-f and that the 
ad.ministJ:a1ion of the !oa.dfug dose be aceompUsbedover a:20.30.mfuute tfme 
period before the ster.tmtomy and before the !niusing of the-drug began. 

8. '11w ~ologistsy 'Who-'1:Vere involved with the aubject·niliral val~ 
~eme.nt procedure., breached the applfoabfo staodard.11 of care} as~ mate to 
the use ofT:rasyl<i-1, in the follow.Ing wa~: 

a. They used Trasylol bef'ora a:nd doting mitntl valve replacement s:w:g-ery, 
despite tile revfaed lfidi~ons and vrarnings published by the FDA and tne 
manu:.fiu:;turer Beyer; or, in the alterrurtiv~ they failed to remain <.11U'l'etlt 
regarding toe indications and wmuings regarding Tusylol, and usedtne drug 
during off-label surgezy. 

b. They used Trasylol dnri.ng off..labal ntltral valve replacement sutget'Yt ~ 
the FDA and thelllat!.ufactut¢r, wh<t werQ a~ Qf suclx ~ff-Iabi:ll uses for file 
drog, oautioned against wing the drug for any procedute other tfum.a CABG 
procedure where tile patient was at ati !n.creased ris'.lc. <>!bl~, until ihe 
drug's safety could be.fullyrc.~,fowed. . 

·C, They also. igfio:red Ms. Matt:luatdt'~ preoperative history of 9- drug 
allergies and possible renal insu.fflclency. whlch placed her at m increased 
risk of a·reaction to Ttasylol .and/or atan increased risk of :further renal 
di~ from the drus. 

d. They :fuiled to administer a test dmle of Trasylol ten m!n.utcs before they 'hogan 
ih~ loading dose. 

e. They failed to take tne :reqclsi~ 20;-SO mhmlea to~ tbe loadin&.dose 
of Tt:SS)'lol while the paiiem. was in a supine :position, ~ reoomn:u:mded 'by the 
man.u:fu.ctwer. 

9. Th.e anesthesiologists that psrtici~edin the::r.nitml valve replacc:mmt surgery on 
.Ms. :Marquardt would haVe complied wlth applicable 1$t:arulru:ds of care.i if~ 
had ins!sted tM! Trasylol not be used, in light Qf ilieFDA warn~ '1ttd the 
changes made by the manufacturer i:eganling the indications fur use of the drug. 
Additionally, an alternative ~gshmild,llave ~ used due to tY;e ~fiel;t's 
pteopeta.live evidence of posS1:t,le, renal insuffic:iency and the-patient s history of 
other drug allergies. · · 

1 o. As a ~ and proximate mult of Ms, Marquardt bein& gi.vro T:rasyfol during. · 
her mitral valve replacement procedure onJllly 20, ioD1, Ms.~ 

2 
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' ®Ye1oped a. s~ renal condition com;plicirted by an o~e condition of 

the ki~. Her :rens1 di~ coagufu'pa!hy,. multi-organ dymmact~ acidcsis 
end significant flUid im.balant:e multedin a constellmion of p!'O-blems that '\Willt 
untreated or ma.1u:ea1ed fo.r a lont tlm.e-. The lack of effective 'fl'eatmetlt attd 
accurate di.a~ses led to a serles ofiatrogeoic injuries du.e to a prolonged and 
inc:ffeotivc frt::atment phase folfowing fhe opemnve compllcatrons, Th~ f!md 
imbalance,. the coagulopato.y, the rerud. d~1;1tion, the iatrogenic injuries a:nd the 
.ttoso.comfal infeci:for.i.s prolonged Ms~ ~um;drs recovery pJJa:se.. She waS" 

· forced tQ ~ncfurc long-tettn ventifatio~ bemodiatysis, poly--drog 1hel:apy, and 
StWere depressioo during her lengjhyh~zaµon and ex:tre.me.debilita.tlon. 
Sha remafued hospitalized: for four and OM-balf montb$, Upon~ she was 
on hemod.ia!y$is; she WM oxygen.depe:ndl:mt upon di:ioh.atge due to cllanSC$ in he 
luugs from.ARDS, SIRS> ~nacy-cdenla, ~ !m¢~ p.lenra! 
effilsion, and atelectasis; mid she-was disclla.tgeq still su:ff'~ ftoot renm di~, 
ongoing 1iv~ di.Betu,e, and heart problems that mwrt. be treated with an extenstve 
array of drug thMt:pies and continue to -caure se--v~ debilitation. :F&. Marquarot 
went from an fud.e:pendent _peIS014 who wag able to pcrfurm .all ADL ts.. except 
when her :mitral valve fm1ed, 'lo a peraon to'lll.lly dcpc11dent on he:t huaband ttnd. 
0th.era. "fhese problems ~ ~(lrt,>: likely than TI.Qt <lirt,otly xelated to complications 
from the use ofTtaSylol d:url:flg her cardiothoracic smgety. 

~ectfully submitted, 

3 
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JISCODS: LET (i------------,-----------------.-------------
STATE OF MICHIGAN 
PR OBA TE COURT · 
COUNTY OF JACKSON 

Estate of SANDRA D. MARQUARDT {DEC) 

TD: Name and address 

SARON E. :MARQUARDT 

3049 VILLAGE LANE 
BROOXLYN,MI49230 

LETTERS OF AUTHORITY FOR 
PERSONAL REPRESElff ATNE. 

FILE NO. 
.10011754. -b€ 

I Telephone no, 
(S17)917-5889 

You have been appointed ancf qualified as personal representative of the estate on 06/l4/2010 • Youareauthorlzed 
to perform all acts authorized by law unless exceptions are specified below. Date 
0 Your authority Is llmlted in the fotrowlng way: 

E) You have no au1horJty over the estate's real estate or ownership Interests in a business entity that you ideritlfied on your 
acceptance of appointment. 

D Other restrictions or llmltat!ons are: 

. '• 

0 These letters expire: __________ _ 
Date 

06/14/2010 
5ate 

THOMAS C. MJLLER (Pl7786) 
· Attorney name (type or print) 

P.O.BOX785 
Address 
SOUI'EFIBLl), :MI 4803 7 

City, s1ato, :zip 

Bar no. 

(248) 210-3211 
Telephone no. 

Barno, 

f certify that I have compared this copy with the original on file and that ltis a correct copy of the original, and on this date, these 
letters are In tuli force and effect 

Date Deputyregi~ l(,. (~ 

Do not write below'thts line - ~Rue ce: O PY 
of the original 0-11 file 

F I L i· D In sald Proceedings, 

JUN 14 2010 JUN 2 3 2010 
J!ckson CG~ ?'Mate Coun . . J~ckson Counh, ProhffilWlJW1os, McL 100.sso1, McL 100.s41~. 

,M •1 . MCI. 700.3504, MCL 700.S601, 
pc 572 (i0/07) LE1'TERS ?F AUTHORITY FOR PE~SONAt. ~EPRESENTATlVe MCR 5.202, MCR 5,206, MOR 5.307, MCR 5,310 

I • " 
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• · '·-Yhe following provisions are man{<i, reporting duties specified in Michigan 1J'··-)d Michigan court rules and are not 

the only duties required of you. See~CL 700.3701.through MCL 700.3722 for other-oritles. Your failure to comply may result 
In the court suspending your powers and appointing a special fiduciary in yourpface. It may also result In yourremoval as fiduciary. . . 

CONTINUED ADMINISTRATION: If the estate Is not settled within 1 year after the first personal representative's appointment, 
you must file with the court and send to each Interested person a notice that the estate remains under admlnlstratlon, 
specifying the reasons for the continued administration. You must SJIVe this notice within 28 days of the flrst anniversary 
of the first personal representative's appointment and all subsequent anniversaries during which the administration rema~ns 
uncompleted. If such a notice Is not received, an Interested person may petition the court for a hearing on the necessity 
for continued administration or for closure of the estate. [MCL 700,3703(4), MCL 700.3951 (3), MCR 5.144, MCR 5.307, 
MCR 5.310] 

DUTY TO COMPLETE ADMINISTRATION OF ESTATE: You must complete the administration of the estate and .file 
appropriate closing papers with the court Failure io do s.o may result ln personal assessment of costs. [MCR 5.31 OJ 

CHANGE OF A,.DDR.ESS: You are required to inform thecourtand all interested persons of any change in your address within 
7 days of the change. 

Additional Duties for Supervised Administration 

If this is a supervised administration, In addition 1o the above reporting duties, you are also required to prepare and iile wllh thls 
court the following written reports or Information.. • . 

INVENTORY: You are required toiile with the probate court an Inventory of1heassets of the estate within 9'1 days of the date 
your letters of authority are Issued or as ordered by the court. You must send a copy ofthe inventory to all presumptive 
dlstrlbutees and all other Interested persons who request!t. The inventory rnustlist In reasonable detail all the property owned 
by the decedent at the time of death. Each listed item must indicate the fair market value at the time of1he decedent's death 
and the type and amount of any encumbrance. lfthe\lalue of any Item has been obtained through an appraiser, the Inventory 
should Include the appraiser's name and address with the Item or Items appraised by that appraiser. You must also provide 
the name and address of each financial institution listed on your inventory at the time the Inventory Is presented io the court. 
The address for a flnanclal Institution shall be either that of the Institution's main headquarters or the branch used most 
frequently by the personal representative. {MCL 700.3706, MCR 5.307, MCR 5.310(E)] 

ACCOUNTS: You are required to file with this court once a year, either on the anniversary date thatyourletters ofauthorltywere 
Issued or on another date you choose (you must notify the court of this date) or more often lfihe court directs, a complete 
Itemized accounting of your administration of the estate. This itemized accounting must show in detall all Income and 
disbursements and the remaining property, together with the form of the property. Subsequent annual and final aceountlngs 
must be filed within 56 days f0Uowin9.the close of the accounting period. V\lhen the estate ls ready for closing, you are also 
required to file a final account with a description of property remaining in the estate. All accounts must be served on the 
required persons at the same time they are flied with the court, along with proof of service. 

ESTATE(ORINHERITANCE)TAXINFORMATION:Youarerequiredtosubmlttothecourtproofthatnoestate(orlnheritance) 
taxes are due or that the estate (or inheritance) taxes have been pald. Note: The estate may be subject to Inheritance tax. 

jAdditional Duties for Unsupervised Admlnfstratlon I 
If this is an unsupervlsei:l adminlstratiqn, In addition to the above reporting dutles, you are also required to prepare and provide to 
all Interested persons the following written reports or information. · .. '·'" 

INVENTORY: You are required to prepare an Inventory of the assets of the estate within 91 days from the date your letters 
of authority are issued and to send a'copy' or fne Inventory to all presumptive distributees and all other interested persons . 
who request it. You are also required within 91 days from the date your letters of authority are issued, to submitto the court 
the Information necessary to calculate the probate inventory fee that you must pay to the probate court. You may use the 
original Inventory for this purpose. [MCL 700.3706, MC~ 5.307] 

EST A TE {OR INHERITANCE) TAX !NFORMA. T!ON: You may be required to submit to the court proof that no estate (or 
inheritance) taxes are due or that the estate (or Inheritance) taxes have been paid. Note: The estate may be subject to 
tn heritance tax. 
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LAW OFFICES 

(() 
'-· 

OF 
~e"."MlI,LER 

P.O.BOX785 
SOUI'BFIELD, MICHIGAN 48037 

248-210-3211 

September 2, 2011 

Jonathan W. Haft, M.D. 
Q"niversity o:fMichigan Cardiovascular Center 
Section of Cardiac Surgery 
1500 E. Medical Center Drive, Floor 3 
Ann.Arbor, l\al 48109-5853 

Re: Sandra D. Marquardt 

Dear Dr. Haft 

You are hereby notified: that Sandra D. Marquardt intends to file suit against 
Jonathan Haft, M.D., and Vellaiah Durai Umashankar, M.D. upon the expiration of 182 
days fro:m the above date. This notice is being provided pursuant to MCL 600.2912b. 
This same statute places certain requirements upon each of you as well. One of those 
obligations is to provide the undersigned with.a notice of meritorious defense, which 
must be provided witlrln 154 days from the date above. 

Ms. Marq_uardt's medical history is well documented in the University of 
Michigan Hospitals and Medical Centers' chart covering the above admission. Ms. 
Marquardt agrees that it contains tb.e relevant ;medical history necessary for this notice of 
intent In additj.on, all of the relevant medical treai:o:i.ent rega,rding tbis notice of intent is 
contained: in thp.t hospital ch.art. Certain portions of the care and treatment provided to 
Ms. Marquardt sho'4d be highlighted below, so that there is sufficient context to explain 
the claims being tµade below. 

'I 

Ms. Marqaardt was known to have suffered drug reactions to penicill.i.n and 
cefuiaxone. Hex baseline or pre-opera:tive renal function studies revealed some degree of 
renal insuf,ficiency. Specifically, her pre-opera:tive creatimne level was reported to be 1.4 
(on. two occasions), her 12r~;-:o_perative BUN level was reported to be 21 ( on.two 
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occasions) and there was evidence of significant levels of blood in her pre-operative 
urinalysis. 

Dr, Haft admitted. Ms. Marquardt in or{:ier to stabilize her cardiovascular status 
before performing a mitral valve replacemen.t procedure. He was particularly interested 

. in getting her off her Coumad.in. and onto IV Heparin, so that her coagulation could be 
more closely conttolled during and after the surgery. He wanted the JNR. to be equal to 
or less than 2.0 and he wanted her P.IT levels to be between 50 and 70 before proceeding 
with the surgery. Her lNR was· 2.8 on admission and had fallen to 1.6 by July 19th. Her 
PIT was 42.9 on admission and fell to 33.7 by July 19th. He initially planned on surgery 
for July 24th; however, that date was subsequently moved up to July 20th. . 

The Anesthesia Record, which. was prepared incident to the mitral v?}ve 
replacement procedure performed on July 20th. established the following timeline: 

. 1. The anesthesia was started at 064S. 
~:. 2. The pati,ent was .brought to the operating room at 0702. 
· .:. 3. The anesthesia induction ended at 080 I. 

'4. The pa:tlent was placed in the left lateral decubitus position. at 08041 
5. The baseline ACT was drawn at 0804 and reported to be 157 (the exact 

,: equipment used is not reflected on the chart), . · .. 
6. The surgical incision was made at 0839. llio test dose or loading-dose of 

Trasylol was administered before the incision and thoracotomy:.as 
regn:il."ed by the manufactu.rer in its :insert.] 

7. The 200 ml loading dose of Trasylol was given at 0909. [No test dose 
was given before the loading dose, as required by tii:e manufacturer in 
its insert.} 

8. The first ACT level obtained after the lea.cling dose ofTrasylol was 
reported as 999, which was apparently the highest level that could be 
digitally displayed by the equipment, at about 0915. 

9. The Trasylol fu:fusion dose of 50 mJ./br was begun at 0918. 
10. The first dose ofHeparin was administered at 0930. [Th.ere was confusion 

in the record as to 'the exact dosage given at that time. The written 
chronology indicates tb.at25,000 units were given. The graphic summary 
indicates that 2,500 units were given; however, the total on. the graphic 
SUIJJ.DJ.ary indicates that 35,000 total units were given during the procedure, 
which would have included 10,000 units at 1230. Dr. Haft indicates in his 
operative report th.at she was "systemically heparimzed with 3 mg/kg 
sodium heparin:), which would mean. that she was given about 250 m.g. 
given her kn.own weight of 77.1 kg.J 

11. Full cardiopu1mona.ry by:pass was initia:ted at 0942. 
12. The first ACT level obtained after the Trasylol and Heparin were given 

reflected a continuing level of999 at 1015. 
13. The ACT level obtained at about 1115revealed a level of 545. 
14. The ACT level obtained at about 1215 revealed a level of 499. 
15. The second dose of Heparin containing 10,000 or 1,000 units was given at 

1230.· 
16. The ACT level obtained at about 1300 revealed a level of 387. 

2· 
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17. The cardiopuJmouazy bypass was terminated at 1311. [The total time 
spent on the bypass equipment was reported, bv Dr. Haft to have been 
209 minutes.} 

18. The ACT level obtained.at about 1315 revealed a level of 590. 
19. A 250 mg dose of Prota:mine was given at about 1330. 
20. A SO mg dose of Protamine was given at about 1400. 
21. The ACT level obtained.at about 1400 revealed a level of 158. 
22. The surgical dressing was completed at 1445. 
23. The patient was iransferred to the TICU at 1501. 
24. The anesthesia was ended at 1515. 
25. The Trasylol infusion was temrlnated at about 1530. 
In January 2006 a group of physicians and research experts published the results 

of an extensive study comparing the drug Trasylol with two other similar acting drugs. 
Their :findings were accepted for publication in the prestigious New England Journal of 

·· Medicine. Th.at article, together with a similar .smaller study published in 'the :March 2006 
issue of Trans.fusion, began to raise serious questions about the safety of'I'rasylol. Toe 
FDA apparently became aware of those two studies and responded by publishing a 
"Public Health Advisoty for Trasyloi>> .dated February 8, 2006. In that advisory they 

· :informed the medical profession, particularly the cardiac surgeons and anesthesiologists, 
,.. that tb.ey were aware of two studies that were reporting an increased risk gf death and 

serious injury due to renal and heart disease :incideut to the use ofTrasyl~l, when 
compared to the incidence of sueh results in patients who received two similar actil:1g 
drugs. Follo'Wing the FDA investigation and followi,ng consultations with. the drug's 
manufacturer, the FDA adopted'. a revised insert to be distributed to all physicians who 
were the end users of the drug. That new insert was published and made available to the 
relevant physicians in November 2006. I:n. that publication the manufacturer added 
additional information and cautionary content regarding the risk of renal, cardiac and 
vascular risks with the use of the drug. Of particular note was the manufacturer> s 
"Indications and Usage" section. Trasylol was indicated for prophylactic use to reduce 
perioperative blood loss and the need :for blood transfusion in patients nn.dergoing 
cardiopulmonary bypass in the course of coronary artery bypass graft surgery who 
are at lUl. increased risk for blo.od loss and blood transfusion. 

It should be noted that the earlier insert also liro.ited the indications to patients 
undergoing coronary artery bypass graft procedures in wbfoh cardiopulmonary bypass 
equipment was used; h~wever, both the medical specialists involved and the · · 
manufacturer itself were aware that the drug was being used for off-label surgeries · 
including cardiac valve replacements. In December 2006 the FDA again advised the 
medical community tb.at it was very concemed about Trasylol; however, it wanted more 
information before making a decision regarding the safety of the drug. The FDA 
requested and B aye1: agreed. to info.on. its customers that the drug was to be used in strlct 
compliance with. the insert. Specifically, the manufacturer told its users to adhere strictly 
to the indications contained in the old andnewinsert, i.e. it was to be used only m. CA.BG 
procedures. The FDA issued a press release regarding the new insert in December 2006, 
and Bayer drafted a fonn letter, which. it sent to each of its customers in the same month. 
The FDA indicated.that it wanted the physicians to "understand the new warnings and 
use the p~oduct as directed by the [:insert]». The new insert specifically stated that the 

. 3 
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drug was to be used only during CABG procedures. Jn. the December letter the company 
also made it very clear to the physicians that the drug was to be used :incident to CA.BG 
proce.1ures only. They also,advised the physicians of the renal and cardiac risks raised in 
the literature. The letter highlighted the changes in the new insert; which had been 
published in November 2006. It is believed tb.attb.e information from the FDA and from 
Bayer was communicated directly to Dr. Haft, Dr. Umashankar and/or the University of 
Mfohigan Hospitals and Medical Centers in late 2006. 

The revisea. 2006 insert made many critical points relevant to the facts in this 
matter. First, the use of the drug was to be restricted to CA.BG procedures, and was not 
to be used for valve replacement procedures. Second, patients with pre-existi.ng Ieual 
insufficiency were at an i)lcreased risk of developing renal complications from the use of 
Trasylol. Third, patients W!th other drug allergies were more likely to have a reaction to 
Trasylol. Fo~ a test dose of Trasyiol was t-0 be given at least ten mmutes pefore the 
loading dose of the fuug. Fifth, the loading dose was to be given over a 20"30 minute 
time period before .i:o:fusion of the drug. Sixth, the patient was to be placed in a supine 
position during adrn.i:cistration of the test dose and the loading dose. Seventh, the patient 
was to be closely monitored closely for possible coagulopatb.y when Trasylol ~d 
Hepru:io. were admi.uistered concurrently. An elevated ACT level might not reflect a high 
therapeutic level of Heparin, when Heparin was administered concurrently with Trasylol. 
Eighth, Protamine titration should be used to establish the adequacy of Heparin levels 
before any Trasylol is given. so that the anti"coagulation effects of the two drugs can be 
separated, and so that the results of that titration. could be used to detenn:i,ne the effect of 
the Heparin therapy throughout tlie operative and post-operative phases. Ninth, the 
therapeutic level of Heparin must be kept above certain levels during the procedure 
(reflected by careful monitoring of coagulation studies) independent of the anti
coagulation effect created by the Trasylol given concurrently 'With Heparin. 

The medical records of Ms. Marquardt reflect that no test dose of Trasylol was 
administered ten minutes before the loading dose. The patient was not in a supine 
position when she was given the loading dose ofTrasylol. The loading dose was not 
given slowly over a 20-30 minute period of time (only nine minutes separated the loading 
dose from the start of the infusion ofTrasylol). M:s. Marquardt had a history of two 
different drug allergies. The procedure was a valve replacement procedure and not a 
CABG procedure. Ms. Marquardt did have evidence of pre-operative kidney 
dysfunction. Lastly, she was not closely monitored after the administration of Trasylol 
and Heparin to determine the anti-coagulation effect of Heparin alone versus the 
synergistic anti-coagulation effect of the two drugs in combination. 

Following the surgery, during which Ms. Marquardt received Heparin and 
Trasylol, she began to manifest significant clinical signs and symptoms of renal disease, 
which led to multiple other organ. system problems. The lack of attention to her renal 
complications from the Trasylol resulted .in other iatrogenic complications and 
nosocornial infections. Despite numerous medical diagnoses formulated by the numerous 
physicians who treated Ms. Marquardt over the four months of post"operative care, the 
diagnosis of Trasylol induced pathology never appeared. It was not even mentioned as 
part of anyone's di.fforential diagnoses. The ·various treating physicians did proffer 
opmions reg~ding the etiology of her renal disease specl:fically that they were post-op 
complications and tbat may have been related to the lengthy period of time spent on the 

4· 

.. 



44b

Notice of Intent to Dr. Haft 
dated September 2, 2011

R
EC

EIV
ED

 by M
SC

 8/10/2020 5:38:21 PM

. ., 
·' 

n 
( . ... 

bypass equipment; howev-er, they never once mentioned the drug Trasylol as a possible 
factor. 

During the time Ms. Iv.farquardt was au inpatient at the University of Michigan 
Hospital; the following diagnoses were made and repeated often by the various 
physicians charged with providing her 'With care for her post-operative complications: 

1. Various nosooomial infections, bacteren:ria and sepsis. 
2. HY.J?erglycemia secondary to surgical stress requiring Tight Glycemic 

Control 
3. 0 liguri.c 
4. Diminished Coronary Output/Coronary Index: 
5. Hemolysis secondary to long coronary bypass machine time 
6. Fluid overload 
7. Renal Hypoper.fusion 
8. Polyuric R-enal Failure secondary to prolonged pump time 
9. Acute Tubular Necrosis (A TN) . -
10. Hyperphosphatemia ~ · 
11. Acute Kidney Injury (AKI) secondary to ATN 
12. Hypotension · •· 
13. Pulmonary Edema 
14.. Non-oliguric Renal Failure 
15. Acute Resp:iratory Distress Syndrome (ARDS) 
16. Systemic luflaroma'tory Response Syndrome (SlR.S) 
17. Prolonged Respir,atozy Failure 
18. Hematuria 
19. Metabolic Acidosis 
20. l?leura!Effusion 
21. Swallowing Dysfunction 
22. Hypotbyroiclism 

· 23. Hypercarbia 
24. Hypox:emia 
25. Clinical Depression 
26. PerlMoperative yascular leak 
27. Respiratory Acidosis 
28. Anemia 
29. Atrial Fibrillation 
30. Sick Euthyroid Syndrome 
31. Prerenal Azotemia 
32. Moderate Differentiated Encephalopathy 
33. End Stage Renal Disease 
34. Pulmonary Vein Stenosis 
3 5. Urinary Tract Infection (UTl) 
36. Adrenal Insufficiency 
3 7. Cholecystitis 
3 8. Wound Dehiscence 

.39. Extracellular Fluid Volume Depletion 
Each of the above diagnoses appear to be related to Ms. Marquardes underlying 
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renal disease, the iatrogenic efforts made by the medical staff to diagnose and treat the 
underlying renal disease, the nosocomial infections resulting from her long hospital stay, 
problems caused by the inability of the medical staff to correct the fluid imbalance 
situation caused by her renal dysfunction, or from the effects of the long-term hospital 
stay and the decompensati.on caused by the overwhelmmg medical and emoiional · 
conditions. 

Ms. Marquardt has been followed by her primary care physician Raymond Cole, 
D.O, 107 W. Chicago, Brooklyn, MI 49230, her nephrologists R. V. Nagesh, M.D., 205 
N. East Avenue, Jackson, MI 49201, her pulmonologist Robert D. Albertson, M.D., 900 
E. Michigan. A venue, Jackson, MI 49201, and her cardiologist Bischan Hassunizadeh, 
M.D., 205 Page Avenue, Suite B, Jackson, :.MI 49201. 

The standards of care for anesthesiologists and cardio-thoracid surgeons assisting 
in cardiac surgeries involving the use of cardiopulmonary bypass equipment require that 
Trasylol not be used: during cardiac valve procedure?",perf'onn.ed after November 2006, 
given the advisories issued oy the FDA and Bayer. Toe standards of care for both. 
specialties also require that Tr~lol induced renal disease should be ruled out as soon as 
possible, if renal disease is diagnosed or suspected following a surgical proc.edure in 
which Trasylol was used. These same standards require the appropriate use of Heparin in 
conjunctlon with th.e concurrent use ofTrasylol. The anti-coagulation effect of Heparin 
must be isolated from the overall anti.-coagulatlon effect of Heparin and Trasylol in 
combination. Trasylol should not be used as a Heparin sparing agent. Additional· 
Heparin therapy may be needed even if ACT levels are elevated. Protamin.e titration to 
measure Heparin therapeutic levels must be perfol'.!D,ed before the administration of 
Trasylol and that baseline level must be used to determine if Heparin is needed to 
maintain anti-coagulation therapy intra-operatively and post-operatively, given. that the 
Trasylol in a renal insufficient patient might be long-lasting and affect an.ti-coagulation 
test results, leading to reduced Heparin therapy post-operatively. These standards of care 
also require the physician to iden.tffy, carefully monitor and eff-ecti.vely treat fluid levels 
to avoid cardiopulmonary complications due to fluid overload or due to extracellular fluid 
volu.:me depletion. If diagnosed, Trasylol induced renal disease must be aggressively 
treated with appropriate anti~thrombotic drug therapy, and therapeutic Heparin. levels 
must be implemented to counter the Trasylol induced coagulopathy. If Trasylol is 
indicated, the applicable standards of care require that a test dose of 1 ml be given at least 
ten minutes before the loadiD..g dose. Then the loading dose should be given. slowly over 
a 20-:30 minute time period after induction of anesthesia and before the stemotomy, while 
the patient is in a supine position. Then the constant infusion of the drug is begun and 
continued until the surgery is completed an.cl the patient leaves the operating room. 

Brs. Haft and Umashankar, together with their associates, residents and fellows, 
breached applicable standards of care for cardiac surgeons and/or anesthesiologists 
assisting in cardiac ·procedures in the following ways: 

1. They used Trasylol incident to a mitral valve replacement procedure, 
despite the indications published by the FDA and tbe manufacturer Bayer; 
or, in the alternative, they failed to remain. current on the indications for 
the drug and used the drug during an off .. label procedure. 

2. They used Trasylol for an off-label pw:pose, when the FDA and the 
manufacturer, who were aware of the off-label uses of the drug, cautioned 
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against using the drug for any procedure otb.er than. a C.ABG procedure, 
until the drug's safety could be fully reviewed. 

3. They ignored Ms. Marquardt' s preoperative history of other drug allergies 
and renal :insufficiency, which placed her at an increased risk of an allergic
reacti.o.a to Trasylol and/or at an increased risk of further renal disease 
from the drug. 

4. They failed to administer a test dose of Trasylol ten minutes before they 
began the loading dose. · • 

5. They failed to take 20-30 m.inutes to administer the loading dose of 
T.rasylol while the patient was in a supine position, before the stemotomy 
was performed and before the :infusion of.the drug was commenced. 

6. They failed to adequately separate an.y coagulopathy caused by the 
Trasylol from any coagulopathy caused by Heparin therapy or the lack of 
that therapy, and, in so doingJ{:hey decreased or witbl:!.eld Heparin therapy 

• from the patient when sb:e actii.ally needed tho therapy to counteract the 
Trasylol effects on the lddneys. · 

7. The failed to recognize the connection between Trasylol (thrombosis) and 
the hypocoagulopath.y denionstfated in the laboratory results. 

8. They failed to institute dialysis ·and/or appropriate diuretic therapy in a 
timely manner to maintain an:.appropriate fluid balance. · 

9. They failed to diagnose Trasylol mduced renal disease, and treat it 
appropriatelym a timely-manner. 

10. They failed to diagnose the prerenal disease caused by the Trasylol and 
recognize th.at fue problems fuey were encountering in regards to 
pulmonary edema, cardiac dysfunction and other organ system failures 
were directly related to the renal disease, iatrogenic consequences of the 
inappropriate treatment protocols, nosocornial infections and/or from long 
periods of ventilati.o~ dec'Ompensati.on and debilitation. · 

Drs. Haft and Umashaukar, together with the:ir associates, residents and fellows, 
would have comp~ed with applicable standards of care, if they had decided not to use 
Trasylol during :M:s. Marquardt's mitral valve repair procedure on July 20, 2007, given 
the FDA and manufacturer warnings against using it for such procedures. If they felt that 
the procedure and patient warranted the use of Trasylol, th.en they needed to recognize 
the other risk factors presented by her prior drug allergies and pre-existing renal 
insufficiency. They also had to use the drug as mdicated in the insert regarding a test. 
dose, the loading dose and coagulation assessments during and after the procedure, They 
also had to rule out Trasylol induced reual disease given the problems that presented m 
the immediate postoperative period. Then they"n.eeded to treat the Trasylol induced renal 
disease, the coagulopathy, the fluid imbalance and the effects of the renal disease on 
ofuer organ systems :in a timely manner. 

A, a direct and proximate result of the above negligent acts by Drs. Haft and 
Umashanl-ar (together with their associates, residents and fellows), Ms. Marquardt vras 
given a contraindicated drug during her rnitral valve repair procedure on July 20, 2007. 
This drug then caused a prerenal condition complicated by an obstructive condition of the 
kidneys. She also was su:ff erlng from a coagulopathy that was caused by the Trasylol, 
and aggravated by the lack of effeci:i:ve treaimen.t m the postoperative period of time. Her 
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renal disease, coagulopathy, multi-organ dysfunction, acidosis and a significant fluid 
imbalance resulted in a constellation of problems that went untreated or maltreated for a 
long time. The lack of effective treatment and accurate diagnoses led to a series of 
iatrogenic injuries due to a prolonged and :in.effective treatment phase following the 
operative complications. The fluid imbalance, the coagulopathy, the renal dysfunction, 
the iatrogenic injuries and the nosocomial infections prolonged Ms. Marquardt's recovery 
phase. She was forced- to endure long-term ventilation, .hemodialysis, poly-drug therapy, 
severe depression, as she tried to cope with the lengthy hospitalization. and extreme 
debilitation. She remained hospitalized for four and on~half montb.s, was discharged on 
hemodialysis, is oxygen dependent due to changes in he lungs from the ARDS, SlRS, 
pulmonary edema, nosocomial pneumonia, pleural effusion, and atelectasis, ongoing 
renal· disease, ongoing liver disease, heart pro blyms that must be treated with medication 
and severely debilitated. Her multiple medical problems that began. following the above 
surgery and post-operative complications eventually led tci her death on January 27, 2010 . 

• She went from an in.dependent persoit:who was able to perform all of her ADL's> except 
when her mitral valve failed, to a person. totally dependent on he husband and others to 
perform her ADL' s and eventually death from: renal failure complications. She was also 
completely oxygen dependent and sev.erely disabled due to the poor care and irea1ment 
she received during her four and one"D.alfmonths of hospitalization. These problems 
were directly related to the complica:tions from a drug she should.not have been given 
and directly related to the ineffective care and treatment she was given thereafter. 

Respectihlly submitted, 

4-e~· 
Thomas C. Miller 

TCM:m.ls 

8 



48b

R
EC

EIV
ED

 by M
SC

 8/10/2020 5:38:21 PM

Exhibit 8 



49b

Notice of Intent to Dr. Umashankar 
dated September 2, 2011

R
EC

EIV
ED

 by M
SC

 8/10/2020 5:38:21 PM

bA:W OFFICES 
OF. 

{? 

THOMAS C. MILLER 
P.O.BOX785 

S0U'l'B.F'.1ELD, MICHIGAN 48037 
248-210-3211 

September 2, 2011 

Vellaiah Durai Umashankar. M.D. 
c/o University of Michigan Cardiovascular Center 
Department of Anesthesia 
1500 E. Medical Center Drive, SPC 5861 
A:uri Arbor, MI 48109 

\; 

Re: Sandra D. Marquardt 

Dear Dr. Um.ashankar! 

You are hereby notified that Sandra D. Marquardt mtends to file suit against 
Jona.than.Haft, M.D., and VellaiahDurai Umashankar, M.D. upon the expiration of 182 
days from the above date. This notice is being provided pursuant to MCL 600.2912b. 
This same statute places certain requirements upon each of you as well. One of those 
o bligati.ons is to provide the undersigned with a notice of meritorious defense, which. 
mu.st be provided.witb:in 154 days from the date aqove. 

Ms. Marquardt' s medical history is well documented in the University of 
Michigan Hospitals an.d Medical Centers' chart covering the above admission. lvfs. 
Marquardt agrees that it contains the relevant medical history necessary for this notice of 
intent In addition, all of the relevant medical. il:eatment regarding this-notice of intent is 
contained in that hospital chart. Ceruµn portions of the care and treaiment provided to 
Ms. Marq,uardt should be highlighted below, so that there is sufficient context to explain. 
the~ being made below. 

Ms. Marquardt was kn.o'W.ll to have suffered d;rug reactlons to penicillin and 
ceftriax.one. Her baseline or pre-operati.:ve renal function studies revealed some degree of 
renal insufficiency. Specifically, her pre-operative crea.tinine level was reported to be 1.4 
(on. two occasions), ·her pre-operative BUN level was reporte.d:to be 21 (on. two 
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occasions) and there was evidence of signifi9ant levels of blood in her pre-operative 
urinalysis. 

Dr. Haft admitted :Ms. Marquardt in order to stabilize her cardiovascular status 
before perfonning a mitra:t valve replacement procedure. He was particularly interested 
in getting her o:ffher Coum.adin. and onto IV Heparin, so that her coagulation could be 
more closely conirolled during and after the surgery. He wanted the 1NR to be equal to 
or less than 2.0 and he wanted her PTT levels to be between 50 and 70 before proceeding 
wit4 the surgezy. Her INR was 2.8 on admissi:on and h~d, fallen to 1.6 by July 19th. Her 
PTT mis 4~ .. ~ on admission and-fell to 3~.1by July 19th: He initiallypla:nned on surgery 
for July 24tli; however, that date was subsequently moved up to July 20th. . 

The Anesthesia Record, which was pr~ared incident to the mitral valve 
replacement procedure performed on July 20th, established the following tim.eline: 

1.. The anesthesia was started at 0645. 
2. The patient was brought to the operating room at 0702. 
3. The anesthesia induction ended at 0801. 
4. The patient was placed in the left lateral decubitus positibb. at 0804. 
5. The baseline ACT was drawn at 0804 and reported to be 157 (the exact 

eq_uipment used is not reflected. on the chart). 
6. The smgical incision was made at 0839. [No test dose or loading dose of 

Trasylol was administered before the incision and thoracoto:my as 
required by the manufacturer in its insert.] 

7. The 200 ml loading dose ofTrasylol was given at 0909. [No test dose 
was given before the loading dose, as required by the manufacturer in 
its inse:rt.J 

8. The fust ACT level obtained after the loading dose of Trasylol was 
reported as 999, which was apparently the highest level that could be 
digitally displayed by the equipment, at about 0915. 

9, The Trasylol infusion dose of 50 ml/hr was begun at 0918. 
1 O. The fust dose of Heparin was administered at 093 0. [There was confusion 

in the record as to the exact dosage given at that time. The written 
chronology indicates that25,000 units were given. The graphic summary 
indicates that 2,500 units we~ given; liowever, the total on the graphic 
summary indicates that 35,000 total units were given during the procedure, 
which would have included 10,000 units at 1230. Dr. Haft mdicates mhis 
operative report that she was "systemically hepari:oized 'With 3 mg/kg 
sodium heparin.", which would mean that she "l¥aS given about 250 mg. 
given her known weight of 77.1 kg.] 

11. Full cardiopulmonary bypas~ was initiated at 0942. 
12. The first ACT level obtained after the Trasylol aud Heparin were given 

reflected a continuing level of 999 at 1015. 
13. The ACT level obtained at about 1115 revealed a level of 545. 
14. The ACT level obtained at about 1215 revealed a level of 499. 
15. Th~ second dose of Heparin con~g 10,000 or 1,000 units was given at 

1230. 
16. The ACT level obtamed at about 1300 revealed a level of 387. 

2 
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17. The oarcliopuimonary bypass was terminated at 1311. [The total time 
spent on the bypass equipment was reported by Dr. Haft to have been 
209 minutes.] 

18~ The ACT level obtained at about 1315 revealed a level of 590. 
1~. A 250 mg dose of Protam:i.ne was given at about 1330. 
zO. A 50 mg dose of Protamin.e was given at ah out 1400. 
21. The ,A.CT level obtained at about 1400 :revealed a level of 158. 
22. The surgical dressing was completed at 1445. 
23. The patient was transferred to the TICU at 1501. 
24. The anesthesia 'Was ended at 1515. 
25. The Trasyiol infusion was tenninated at about 1530. 
Iu J auuary 2006 a group of physicians and research. exp~rts published the results 

of an extensive study comparing the drug Trasy.lol with two other similar acting drugs. 
Their :findings were accepted for publication. in tb.e prestigious Ne:w England Journal of 
Medicine. Tb.at article, together with a similar smaller study published in the March 2006 
·issue of Tra:nsfosion, began to raise serious questions about the' safety of Trc1SY!ol. The 
FDA apparently became aware of those two studies and responded by publishing a 
''Public Health Advisory for Trasyiot>• dated February 8, 2006. In that advisory they 
informed the medical profession, particularly the cardiac surgeons and anesthesiologists, 
that they were aware of two studies that were reporting an increased risk of death and 
serious injury due to renal and heart disease incident to the use of Trasylol, when 
compared. to the incidence of such results in patients who received two similar acting 
drugs. Following the FDA investigation and following consulta:t;i.ons 'With the drug's 
manufacturer. the FDA adopted a revised insert to be distributed to all physicians who 
were the end users of the drug. That new insert was published and made available to the 
relevant physicians in November 2006. In that publication. the manufacturer added · 
additional information and cautionary content regarding the risk of renal, cardiac and 
vascular risks with. the use of the drug. Of particulet note was the manu:fu.cturer' s 
"Indications and Usage" section. Trasylol was indicated for prophylactic use to reduce 
perioperative blood loss and the need for blood transfusion in patients undergoing 
cardiopulmonary bypass in the course of coronary artery bypass graft surgery who 
are at an increased risk for blood loss and blo.od transfusion. · 

It should be noted that the earlier insert also limited the indicatlons to patients 
undergo:ing coronary artery bypass graft procedures :in which. ca:rcliopulmonary bYPass 
equipment was used; however, both the medical specialists involved and the 
manufacturer itself were aware that the drug was being used for off~label surgeries 
including cardiac valve replacements-. In Decem.ber 2006 the FDA again advised the 
medical comm.unity that it was -very concerned about Trasylol; however, it wanted more 
infonnati.on before making a decision regarding the safety of the QIUg. The FDA 
requested and Bayer agreed to inform its customers mat the drug was to be used in strict 
compliance with the insert. Specifically, the manufacturer told its users to adhere strictly 
to the indica:tions conta:ined in the old and new insert, i.e. it was to be used only in CABG 
procedures. The FDA issued a press release regarding the new insert in. December 2006, 
an<! Bayer drafted a form letter, which. it sent to each of its customers in the same month. 
The FDA indicated that it wanted the physicians· to "understand ~e new warnings and 
use the product as directed by the [insert]". The new insert specifically stated that the 
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drug was to be used only during CABG procedures. In the December letter the company 
also made it very clear to the physicians that the drug was to be used incident to CABG 
pr0cedures only. They also advised the physicians of the renal and cardiac risks raised in 
the literature. The letter highlighted the changes m the new :insert, which had been 
published in November 2006. It is believed that the information from tb.e FDA and from 
Bayer was communicated directly to Dr. Haft, Dr. Um.ashrmkar and/or the University of 
:lv.fichigan Hospitals and Medical Centers in late 2006. 

The revised 2006 insert made many critical points relevant to the facts in this 
matter. First, the use of the drug was to be restricted to CABG procedures, and was not 
to· I5e used for valve replacement procedmes. Second, patients with pre-existing renal 
:insufficiency were at an increased risk of developing renal complications from the use of 
Trasylol. Third, patients with other drug allergies were :i;i;i.ore likely to have a reaction to 
Trazylol. Fourth, a test dose of Trasylol was to be given at least ten minutes before the 
loading dose of the drug. Fifth, the loading dose was to be given over a 20-30 minute 
time period before infusion of the drug. Sixth, the patient was to be placed in a supine 
position. during administration ofth.e test dose and the loading dose. Seven~ the patient 
was to be closely monitored closely for possible coagulopathy when Trasylol and 
Heparin were administered concurrently. An elevated ACT level might not reflect a high 
therapeutic level of Heparin, when Heparin was administered concurrently with. Trasylol. 
Eighth) Protam:ine titration. should be used to establish the adequacy of Heparin levels 
before any Trasylol is given, so that the anti-coagulation effects of the two drugs can be 
separated, and so that the results of that titration could be used to determine the effect of 
the Heparin therapy throughout the operative and post-operative phases. N'mi:h;,tb.e 
therapeutic level of Heparin rn.ust be kept above certam levels during the procedure 
(reflected by careful monitoring of coagulation studies) independent of the an.ti.
coagulation effect created by the Trasylol given concurrently with Heparin. 

The medical records of Ms. Marquardt reflect that no test dose of Trasylol was 
adm:inistereq. ten minutes before the loading dose. The patient was not in a supille 
position when she was given the loading dose of Trasylol. The loading dose was not 
given slowly ovex a 20-30 minute period of time (only nine minutes separated the loading 
dose from the start oftb.e infusion. ofTrasylol). Ms. Marquardt had a history of two 
different drug allergies. The procedure was a valve replacement procedm:e and not a 
CABG procedure. Ms. Marquardt did have evidence ofpre~operative kidney 
dysfunction. Lastly, she was not closely monitored after the administration ofTrasylol 
and Heparin to determine the an:ti-coagulati.on effect of Heparin alone versus the 
synergistlc anti-coagulation effect of the two drugs in. combmati.on. 

Following the surgery, during which Ms. Marquardt received Heparin and 
Trasylol, she began to manifest significant clinical signs and symptoms of renal disease, 
which led to multiple other organ system problems. The lack of attention to her renal 
complicatio:os from th.e Trasylol resulted in. other iatrogenic complications and 
nosocomial infections. Despite numerous medical diagnoses form:u.iated by the numerous 
phy:sicians who treated Ms. Marquardt over the four months of post-operative care, the 
diagnosis of Trasylol induced :pathology never appeared. It was not even mentioned as 
part of anyone> s differential diagnoses. The various treating physicians did proffer 
opinions regarding the etiology of her re:o.al disease specifically that they were post-op 
complications and that may have been related to the lengthy period of time spent on the 
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bypass equipment; however, they never once mentioned the drug Trasylol as a possible 
factor. 

During the ti.me Ms. Marquardt was 'an inpatient at the University of M:icbigan 
Hosw.~;Jhe :(allowing cli?.gUoses were made and repeated often by the various 
physicians charged with providing her with care for her post-operative complications: 

1. . Various nosocomial infections, bacteremia and sepsis. · 
2. Hyperglycemia secondary to surgical stress requiring Tight Glycemic 

Control 
3. Oliguric 
4. Diminished Coronary Output/Coronary Index 
5. Hemolysis secondary to long coronary bypass machine time 
6. Fluid overload. 
7. Renal Hypoperfusion 
8. Polyuric Renal Failure secondary'to prolonged pump ti.me 
9. Acute Tubular Necrosis (ATN) ·. · 
10. Hyperphosphatemia 1 .. 

11. Acute Kidney Injury (AKI) secondary to ATN 
12. Hypotension ·:· 
13. Pulmonary Edema 
14. Non-oliguric Renal Failure .. 
15. Acute Respiratory Distress Syndrome (ARDS) 
16. Systemic Inflammatory Respo.nse Syndrome (SIRS) 
17. Prolonged Respiratory Failure 
18. Hematuria · 
19. Metabolic Acid:osis 
20. PleuralE:ffusion 
21. Swallowing Dysfunction 
22. Hypothyroidism 
23. Hypercarbia 
24. Hypoxemia 
25. Clinical Depression 
26. Peri-operative vascular leak 
27. Respiratory Acidosis 
28. Anemia 
29. Atrial Fibrillation 
30. Sick Euthyroid Synch:om.e 
31. Prerenal Azotemia 
32. Moderate Differentiated En.cephalopatb.y 
33. End Stage Ren.al Disease 
34. Pulmonary Veili. Stenosis 
35. Urinary Tract Infection (UTI) 
36. Adrenal Insufficiency 
37. Cholecystitis 
38. Wound Dehiscen.ce 
39. Extracellular Fluid Volume Depletion 
Each of the above diagnoses appear to be related to Ms. Marquardt's underlying 

s· 
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renal disease, the iatrogenic efforts mruie by the medical staff to diagnose and treat the 
underlying renal disease, the nosocomial infections resulting from her long hospital stay, 
problems caused by the inability of the medical staff to correct the fluid imbalance 
situation caused by her renal dysfunction. or from the effects of the long-term hospital 
stay and the decompensation caused by the overwhelming medical and emotional 
conditions. 
·····-· Ms. Marquardt has been followed by her primary care physician. Raymond Cole, 
D.O, 107 W. Chicago, Brooklyn. MI 49230, hernepbrologists RV. Nagesh, M.D., 205 
N. East Avenue, Jackson, .MI 4920 l, her pulm.onologi.st Robert D. Albertson, M.D., 900 
B. M:ichiganAven.ue, Jackson. MI 49201, and her cardiologistBischanHassunizadeh, 
MD., 205 Page Avenue, Suite B, Jackson, Ml49201. 

The standards of care for anesthesiologists and cardio-thoracic surgeons assisting 
in cardiac surgeries involving the use of cardiopulmonary bypass equipment require that 
Trasylol not be used during cardiac valve;procedures performed after November 2006, 
given the advisories issued by the FDA and Bayer. The standards of care for both 
specialties also require that Trasylol indu:eed renal clis~ase should be ruled out as soon as 
possible, if renal disease is diagnosed or suspected following a surgical procedure in 
which Trasylol was used. These same stafidards require the appropriate use of Heparin in 
conjunction with the concurrent use of Trasylol. The anii-coagulation effect of Heparin 
must be isolated :from the overall anti-coagulation effect of Heparin and Trasylol in. 
combination. Trasylol should not be used as a Heparin sparing agent Additional 
Heparin therapy may be needed even if ACT levels are elevated. Protamine ti'!rati.on to 
measure Heparin therapeutic levels must be performed before the aclmin:istration. of 
Trasylol and that baseline level must be used to determine if Heparin is needed to . 
maintain anti-coagulation therapy intra-operatively and post-operatively, given that the 
Trasylol in a renal insufficient patient miglit be long-lasting and affect anti-coagulation 
test results, leading to reduced Heparin therapy post-operatively. These standards of care 
also require the physician to identify, carefully monitor and effecti.vely treat fluid levels 

. to avoid cardiopulmonary complications due to fluid overload or due to extracellular fluid 
volume depletion. If diagnosed, Trasylol induced renal disease must be aggressively 
treated with appropriate an.ti "thrombotic drug therapy, and therapeutic Heparin. levels 
must be implemented to counter the Trasylol induced coagulopathy. IfTrasylol is 
indicated, the applicable standards of care require that a test dose of 1 ml be given at least 
ten minutes before the loading dose. Then the loacling dose should be given slowly over 
a 20-30 minute time period after induction of anesthesia and before the stemotomy, while 
the patient is in a supine position. Then the constant infusion of the drug is begun and 
continued until the surgery is completed and the patient leaves the operating room.. 

· Drs. Haft and Umashan.kar, together with their associates, residents and fellows, 
breached applicable standards of care for cardiac surgeons and/or anesthesiologists 
assisting in. cardiac procedures in tb.e following ways: 

1. They used Trasylol incident to a mitral valve replacement procedure, 
despite the indications published by the FDA and the manufacturer Bayer; 
or, in the alternati.ve, they failed to remain current on the indications for 
the drug and used. the drug during an off-label procedure. 

2. They used Trasylol for an off-label purpose, when the FDA and the 
manufacturer, who were aware of the off"labeI uses of the drug, cautioned 

6 
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against using the drug for any procedure other than a CA.BG procedure, 
until the drag's safety could be fully reviewed. 

3. They ignored Ms. Marquardt' s preoperative history of other drug allergies 
and renal insufficiency, which placed her at an increased risk of an allergic 
reaction to Trasylol and/or at an increased risk of further renal disease 
from the drag. 

4. They failed to administer·a 'test dose of Trasylol ten minutes before they 
began the loacling dose. 

5. They failed to take 20-30 minu:tes to administer the loading dose of 
Trasylol while the patient was in a supine position, before the stemotomy 
was performed and before the :infusion of the drug was commenced. 

6. They failed to adequately separate any coagulopathy caused by the 
Trasylol from any ,coagulopathy caused by Heparin therapy or the lack of 

~ - that therapy, and, .in: so doing, they decreased or withheld Heparin therapy 
from the patient when she actually needed the therapy to counteract the 
Trasylol effects on<the kidneys. 

7. The fail¢ to recognize the connection between. Trasylol (thrombosis) and 
the hypocoagulopa:fliy demonstrated in the laboratory results. 

8. They failed to institute dialysis and/or appropriate diuretic therapy in a 
timely manner to maintain. an appropriate fluid balance. 

9. They failed to diagnose Trasylol induced renal disease, and treat it 
appropriately in a timely manner. 

10. They failed to diagnose the prerenal disease caused by the Trasylol and 
recognize that the problems they were encoun.tering in regards to 
pulmonary edema, cardiac dysfunction and oilier organ system failures 
were directly related to the renal disease. iatrogenic consequences of the 
inappropriate ireatmentprotocols> nosocomial infections and/or from long 
periods of ventilation, decom:pensation and debilitation. 

Drs. Haft and Umashanka:r, togeiher with their associates, residents and fellows, 
would have complied with applicable standards of care, if they had decided not to use 
Trasylo~ during Ms. Marquardt' s mitral valve repair procedure on July 20> 2007, given 
the FDA and manufacturer wa.rrrlngs against using it for such procedures. If they felt that 
the procedure and patientwananted the use ofTrasylol, then they needed to recognize 
the other risk factors presented by h.er prior drug allergies and pre~existing renal 
insufficiency. They also had to use the drug as indicated in the insert regatdb:tg a test 
dose, the loading dose and coagulation assessments during and after the procedure. They 
also had to rule out Trasylol induced renal disease given the problems that presented in 
the immediate postoperative period. Then they needed to treat the Trasylol induceg. renal 
disease, the coagolopatb.y, the fluid imbalance and the effects of the renal disease on 
other organ systems in a timely manner. 

As a direct and proximate result of the above negligent acts by Drs, Haft and 
Umashankar (together with their associates, residents and fellows), Ms .. Marquardt was 
given a contraindicated drug during her mitral valve repair procedure on July 20, 2007. 
This drug then caused a prerenal condition complicated by an obstructive condition of the 
kidneys. She also was suffering from a coagulopathy tb.at was caused by i:he Trasylol, 
and aggravated by the lack of effective treaiment in the postoperative period of time. Her 

7 
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renal disease, coagulopath.y, multi"organ dysfunction, aci9osis and a significant fluid 
:imbalance resulted in a constellation of problems that went untreated or maltreated for a 
long ti.me. The lack of effective treaiment and accurate diagnos~.s led to a series of 
iatrogenic injuries due to a prolonged: and ineffective treatment phase following the . 
operative complications. The fluid imbalance. the coagulopatb.y. the renal dysfuncti.on, 
the iatrogenic injuries and the nosoco:mial infections prolonged Ms. Marquardt' s recovery 
phase. She was forced to endure long"term ventilation, hemoclialysis, poly"drng therapy, 
severe depression, as she tried to cope with the lengthy hospitalization and extreme 
debilitation. She remained hospitalized for four and one-half months, was discharged on 
hemodialysis-, is oxygeb. dependent due to changes in he lungs from the ARDS, SIRS, 
pulmonary edema, nosocomia1 pneumonia, pleural effusion, and atelectasis, ongoing 
renal disease, ongoing liver disease, heart problems that must be treated with medication 
i:!lld severely debilita~ed. Her multiple medical problems that began following the abo'Ve 
surgery and postMoperative.-complications eventually led to her death on January 27, 2010. 
She went from an independent person who was able to perform. all of her ADL' s, except 
when her.mifral valve failed, to a person totally dependent onhe husband and others to 
perform her ADL' s and eventually death from renal failure complicati.oru. She was also 
completely oxygen dependent and severely disabled due to the poor care and treatment 
she received during her four and one"half months ofhospitalizatlon. These problems 
were directly related to th~-complicatlons from a drug.she should not have been given 
and directly related to the ineffective care and treatment she was given thereafter. 

Thomas C. :tv.!iller 

TCM:mls 

8 
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XFINITY Connect 

Notice of Intent 

millertc@comcast.ne· 

i: Font Size:: 

From : millertc@comcast.net sat, Nov J.2, 2011 04:05 PiV, 

Subject : Notice of rntent .,.· 1 attachment 

To: umashankar@hotmail.co.uk 

Dear Dr. Umashankar: 

I have attached a copy of the notice of inlei1t that was sent to tl1e University of Michigan Department of Anesthesiology In September 
2011. I am not sure that you were advised of mis because I believe you are back in in India. 

I am sending you another copy by e-mail, so that you have notice of the claim. I would suggest that you conlc1ct Ms. Nugent as soon as 
you receive this e-maiL 

Thomas C. Miller 

Marquardt Notice of intent# 2.doc 
51 KB 

htLp://szO 107 .ev.mail.comcast.net/zimbra/h/prinnnessage?id=9296 l &xim= 1 11/12/2011 
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STATE OFMJCfilG.AN 

IN T.B'.::E COURT OF CLAIMS 

SARON E. MARQUARDT, Personal Representative 
offue Estate of SANDRA D. MARQUARDT, 

Plaintifl; OPlNION AN)) ORDER 

V 

UNIVERSITY OF :tv:lICBIGAN BOARD 
OFRBGENTS, 

HON. ROSEM.AR!B E. AQUILINA 

DocketNo.10-4-MH 

Defendant. 

At a session. of said Cqurt held in tb.e City of 
Lansingt Coun,ty of Ingham, Stat(} of Mic~ 

this 61
h day of December, 2011 

PRESENT: Th.e Honorable Rosemarie E, Aquilina 
Court of Claims Judge 

Th.is mattei: comes before the Com:t on Defendant Univ:ersity of Michigan Board of 

Re~en.t's ("Defendant") Motion for Summary Disposition. 'This Court, having reviewed 

Defendant's brief in support.and Plaintiff's response; having reviewed~ supporting documents 

and correspondence; having h.eard oral argument; and being .:fully.. apprised of the issues, states 

tb.e following: 

BACKGROUND FAC'J:'S 

On July 20, 2007, open heart surgery was perfo!:!)led o:q. Sanqra D. Marquardt ("Ms. 

Marquardt'') to replace a valve at the Universizy of Michigan Health Sys~m by their surgical and' 

anesthesia staffs. During the procedure, the drug Trasylol was used ta control bleeding. Ms. 

Marquardt spont the next four m6nths in the hospital dealing with significant complications from 

the surgery. On. December 31, 2007, Ms. Marquardt retained counsel to investigate the case 
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against tb.e University of Michigan ~ealth System)s surgical and ane$1:hesia staff; which are 

an~'ble to the U:oiversity of Michigan Board of Regents, Defendant. On February 8, 2008, a 

request for medical records was sent to Defendant On May 8, 2008, J)efendan.t produced the 

medical records. 

On January 15, 2009, tb.e Federal Drug Administration docum~ts and medical journal 

articles reg&ding the drug Trasylol were review.ed by Plaintiff's counsel, Plaintiff's counsel and 

Ms. Marquardt decided liability rested with Bayer and n~ with Defenda,nt. A letter was sent to 
. . 

~~;r~r in.forming them that Ms. Marquardt wished to make a claim for gamages. About four or 

:five months later, Plaintiff's counsel received a call from a represen.tatl.ve of Bayer in which it 

was revealc:4 that the various advisories and re-vised package inserts had been sent to Defendant 

in a timely mariner. 'rb.e revised :package inserts had advised using the c;liug for coronary artery 

bypass grafts procedures only, 

On. July 20, 2009, the two year statute for medical malpractice claims approach.e~ and 

Plaintiff's counsel 3:dvised the "M's. Marquardt that a notice of "intent shcruld be sent to Defendant, 

just in case the claim against Bayer could not be settled. The notice of intent would pennit 

counsel time to obtain a. consultation from a specialist regarding whether or not this was 

malpractice. On July 20, 2009, the notice ofint~t was sent to Defendant, On January 19, 2010, 

the :first day the Court of Claims was open for business following the ~x:piration of the tolling 

period, Plaintiff's counsel filed the complaint Ou January 27, 2011), Ms. Marq-uardt died 

allegedly as a result of injuries she had sustain~d follo"wing surge:ry on. July 20, 2007. On May 

20, 2010, this Court entered an order substituting the Estate of Sa:ndra :Marquardt in. place of the 

individ"U£ll Sroidra Mro:qu:ardt, after a :petitlon. for commencement proceedings bad been filed with 

the Jackson County Probate Court, On J-u:ne 14, 2010, letters. of authority were issued to Saron 

2 
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'Marquardt ("Plaintiff") by the Jackson County Probate Court. 

DEFENDANT'S ARGTJ'rr!ENT 

The claims against Defendant are batted as a matter of law based on the expiration of the 

statute of limitations, pursuant to MCR 2.116(C)(7), A complete. rerufulg of the plain. language 

of MCL 600.5 658(c) confirms that the tolling period does not begin to ro.n Uiltil the day after the 

notice of intent is served. Only the remaining days in the statuto:ty period remain at the end of 
~ 

the notice period. In th.is case, there are no days left remaining in the $tutory period after the 

date Plamtiff gave notice. 

Since the notice of intent was served on July 20, 2009, ihe tollin$ period began to run on 

July 21, 2009, with zero days remaining on the statute of limitations. When the toiling petlod 

ended, the statute o:f lirnitati.ons had already expired and there was no time left to file a 
. complaint De:wan v Khoury 2000 Mich Ap:p LEXIS 884 is clir~ctly on pQmt in this case. Dewan 

provides that if the notice of :intent is served on the last day of the ~tute of limitations, the 

tolling period does not apply. 

Plain.6:ff improperly relies on Omelenchuk v City of Warren 461 Mich 567 (2000), 

Decosta v Gossage, 48.o lY.Iich 116 (2010), Dunlap v Sheffield, 193 Mi~h App 313 (1992), and 

Busoain.o v Rhodes, 385 Mich 474 (1971), in support of his c~. ·Neit1,ler Decosta nor Dunlap 

pro-vide support fo;: Pl.ain'tiff's claim. Decosta merely stands for tp.e proposition. tbat a nonce of 

intent is determined filed on the day it is served, and Dunlap sup_Qorts Uefendaut' s position that 

the tolling period began the day after the notice is served. Plaintiff's reljance on On;elenr:huk is 

inapplicable to this case because the Omelenhuck case deals y,ri:tb. a noiice of intent filed well 

within the statute of limitations aud did not address the issue in t'bis ~e where the statute of 

limitations bad expired. 

3 
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MCL 600.S856.(c) and MCR 1.108(1) clearly contradict J:?lainti.tf's arguments based on 

Omelench:ik, and state that the tolling period begins the day aftet the potice of futent is fifod. 

The statutes are to be followed as written. and following the statutes ~ written, as well as the 

interpretatlon in Dewat;t, the statute of lim.itatiop.s in this case expired before the tolling period 

began and summary disposition is appropriate. 

Plaintiff'lms :fulled to comply vlith MCL 600.6431(3), :"hioh prqvides that in all actions 

for personal injuries against a State institution, tp.e claimarrt shall iifo mi;h t"f!e Clerk of the Court 

of Claims a no~ce of intention to file a claim, or file the claim)tself, WitJnn 6 montp.s following 

the occurrence that gives rise to the potentlal ca'Q.se of action. The Court of Appeals in McCahan 

speci.:fically stated that the MCL 600.6431(3) fijing reqwrement is a condition precedent to sue 

the state in a personal injury action. McCahCII'!, v Brennan, et al1 2011 Mich App LEXIS 210 

(Mich Ct. App, Feb 1, i011 ). The McCahan c.ourt also stated that sub~tantial compliance does 

not satisfy .the :requirements ofMCL 600.6431(3). Id. The,July 20, 2009. notice of intent, which 

'rVaS not filed with the Cler~ was provided :fur two years after the·event gi-ving rise to the cause 

of action. MCL 600, 64-S 1(3) clearly req_uires tb~t a plaintiff with a persqnal in.jury claim against 

the state must file with the clerk of the Court :pf Claims a notice of intent to sue or an actual 

claim w.itbin. six months of the date of the events giving rise. to the claim, Plaintiff:fuiled to do so 

because the surgery took place on July 20, 2007, and Flaintiff :fil¢; oii. Jlll;y 20, 2009. 

Finally, MCL 600.6431 does not require that the defendant demo;pstrate prejudice when a 

plaintiff fails to comply with a statutory requirement . Id. The Court of Appeals reaffirmed the 

controlling nature of McGahan in Kline v Depar{:ment of Transportation, 2011 Mich App LEXIS 

411, even th.ougb. the panel disagreed with the ruling of McCahan. 

The death savings provision ofMCL 600582 does not apply in thls case. 

4 
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. . ' 
Defendant reli~ principally upon. dictum contained in the unpublished decision in Dewan 
. . 

v Khowy 2006 Mich App LEXJ.S 884. which was decided in March 2006. The dictum contained 

in Dewan al).d relied uppn by Defendant is actually inconsistent with the 4olding in the case~ and 

that dictum was .inconsistent with the 1£.chigan Supreme Court decision in Omelewhukv City of 

Warren, 461 Mich 567 (2000). 

InDewan, the claimed negligence occurred on June 4;,2002. The plaintiff in Dewan filed 

a notice of intent on June 4, 20041 which was the last day of the statute of limitations. The Court 
. . 

of Appeals found that the 182 day tolling perlod ended on December 3, 2004. The plaintiff in 

the Dewan matter did not file lier complaint until December 6, 2004, which. was Monday. 

Defendant mistakenly relies~ dictum. in Dewan. The Dewan court, in aj:'fumingthe trial court's 

granting of summary disposition, stated, in. die~ that "[t]he 18°2 <ll,1-y tolling period. began 

'·- ru.n.mng on June 5; 2004, MCR 1.108(1) and expired on Friday, Decem.lier 3, 2004." Tho Cotnt 

also statedAhat since the entire 182 days had to be allow{d to run, the complaint could not be 

filed on December 3, 2004. That finding was mconsistent 'With the Court's decision affirming 

summary disposition because t;b.e com.plaint was not timely .filed on Deceµiber 3, 2004, but mther 

December 6, 2004. 

In CQirtrast, the Court of Appeals in Zwters v Growney, 286 :Micb. App 38, 4l)-41 (2009), 

stated plaintiff could have timely filed her com,plaint 182 day.s from the date of filing notice of 

intent. The plamtiff in Zwiers suffered injurles on September 2, 2005. On A'Ugust 30, 2007, 

plaintiff served her nonce of intent on defendants. O.n Febi::uary 27, 200~, 181 days ?frer serving 

notice of intftnt on. the defendant, plaintiff filed her complaint., The Zwiers court stated that '.'[:t}<;> 

be in complian.ce witb. MCL 600.2912b(l), the complaint and affidavit needed to be filed on or 

5 
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after February '281 2008/' 182 ·days after the filing the notice of mten:t. The Court specifically 

identified that a plaintiff may file a complaint on or after 182 days after n.otice of intent was sent. 

If tbis claim again.st the Defendant actually accrued on July 20, 2007, the stata:te of 

limitations would have expired at th.e end of the day· on July 20, 2009, pursuant to MCR 1.108(1) 

and MCL 600.5&38a(l), unless the applioo.ble statute of limitations was tolled. Dunlap v 

Sheffield, 193 Mich App 313, 314 (1992). Plaiuti:ff relies upon the UDambiguous language 

contained in MCL 600.So58(-c), which contains the tolling provision re}~vant to this litigation. 

That statute clearly states that the tolling be~ at 'the time notice is given, which in this case 

was July 20, 2009. Th~ statute of limitations :bad not expired on July 29, 2009 when the notice 

of intent W8$ served upon Defendant 

The Michigan. Supreme Court addressed this v&y issue in.Decostµ. Decosta at 118. The 

Court held that if the notice of intent was fu:uely filed, then the statute qf l.unitatio~ was tolled 

pursuant to,MCL 600.S856(c). Once the statute of limitations was tplled pursuant to MCL 

600.S856(c); it remained tolled for the foll 182 days pemrltted by MCl., 600.2912b(1), even if 

Defendant •failed to provide a notice of meritorious defepse within 1~4 days. The Court of 

A:ppeals in Pecker v Rochowicrr:, 287 Mich. App 666, 667 (2010), oitil?,g the Supreme Court's 

decision in Bush, stateQ. quite unambiguously that once notice of intent is given, the applicable 

statute of limitations is tolled by MCL 600.5856. In Omelenahuk, tµe Supreme Court was 

confronted .:with facts that revealed that the notice of intent W8$ mafuld to the defendant on 

December 11, 1995. The Court clearly stated that the tolling period of 1°82 days ran from 

December 11, 1995 until June 10, 1996 (182 days). 

· ·· In contrast, in 'Busaai;no -µ. Rhodes, 385 Miob. 474, 481-82 (1971), the Supreme Court 

clearly state~ the tolling occurred the moment the com:plclnt was filed. flclnti:ff <1Ss~rts that that 

6 
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holding can easily be ~ed to hold that the moment the notice of m.tent Wf:!S mailed the applicable 

statute of limitations was tolled. Defendant has relied on. ~ unpublis~d decision, Lancaster v 

Wease, 2010 Mlch App LEXIS 1819, and Dewan, both of which used date calculations which 

were clearly inconsistent with those proffered by the Supreme Court in Oprelenchuk. 

In additlon, the notice provisions contained. in MCL 600.6431(3) were met. The notice 

requirements contained -in MCL 600 .6431 (3) were not activated until a claim actually accrued. 

Oak Comtr{,lction Co, v Highway Department, 33 Mich App 561, 565.,67 (1971) and Cooke. v 

Highway Department #1, 5S Mich App 336, 33~-39 (1974) SU.PJ?Ort the proposition that a claim 

does not acp-ue, pursuant to MCL 600.6431(1), until the state has rej~cted the administrative 

claim, and tb.e time limits :imposed by that statute did not begin to run until the acimimstrati:ve 

efforts bad been denied, .Plaintiff did not appieciate that tJ:iere was a potential claim aga:inst 

Defendant until its lett:er to Bayer, sent on Jantlltrj' 15, 2009, gene~ed a call from Bayer 

regarding the nature and extent of 'the notlce thaj: Bayer liad provided to :Pefendant regarding tb.e 

restricted use of'lrasylol in "the middle of 2009. This is when he :fii:st became aware ofa possible 

claim against Defenda.nt Then on July 20, 2009> an administra:tlv<r claim was filed with 

Defendant, pursuant to MCL 600.2912b, which was consistent witb. the requkements con~ed _ 

in MCL 600.6431(3), and the claim was filed within 6 montb.s of when tq.e claim accrued. When 

Defendant failed to settle the matrer admmistratively by January 18, 2010, it became rndent that 

Defendant had no intention of settling the case and a lawsuit would be reg;uired. This became the 

happening of the event giving rise to the cause of action as set forth in J4CL 600.6431(3), which 

then required Plain.tiff t? file a notlce of intention to file a clanµ or the cl{!im itself. 

In at;ldition, a significant number of appellate decisions l:iave lQng established. that the 

state must show actual prejudice in order to move for s1.lDl!llaey di!1Positi.on b~e<l upon a 
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plaintiff's ~me to comply with "the noti.ce reqµiremeo.ts contained in MCL 600.6431(3). The 

Michigan Sµpreme Court in Rowland did not iiddress whether or not the notice requir¢lhents 

contained in MCL 600.6431 were affected by its decisio~ nor did it hold tbat all statutorily 

created notice reqtrlremen:ts were to be treated in the same maI;D.er, The decision. in May v 

Department of Natural Resour~es, 140 :Mich App 730, (1985), should remain the controlling 

authority of sho'Wing actual prejudice. 

Lastly) MCL 600.6452 establishes a three year statue of limiµI!ions for claims 'filed 

against the State of Michigan which is controlling in this case. In at;lditio!4 MCL 600.5852 

provides '<the claim possessed by decedent woul_d have been saved for UP. to three years ftom the 

date the statu.te 0£ lim:it.atlon.s would have expired, provided Decedent di~d withm th.e applicable 

statute of limitations period, or, Decedent died within 30 days after the statute of limitations had 

e}..1>ired..,, There.fore, Plaintiff could have 'timely i'il ed. the ~omplaint on. or before June 14, 2012, 

two years after th.e letters of authority were issued on June 1.41 2010. 

CONCLUSIONS 0:F LAW 

Sun:u:nary disposition ts available, pll!SU1µlt to MCR 2,1 l o(C)(7), when a claim is barred 

by.th~statute of limitations. A defendant who £µes a Motion.for Summary Disposttipn, pursuant 

to MCR 2.116(0)(7), may, but is not requirecj. to file supportive mai~rlal such e.s affidavits, 

depositions, admissions, or other documentary evidence. T-umer v Mercy llo.rpitals &; Health . . 
Serviceq of Detroit, 210 :Mich. App 345, ~48 (1995). When,i:eviewing a m,.otion pursuant to MGR 

Z.116(C)(?), a court must consider all affidavits, pleadings, and, other documentary evidence 

submitted by the parties and construe the pleading;s and evidence in favor of the nomnoving 

party. Doe y Roman C(Jf hDlic ArchbisMp of the Arcruilocese of Detroit. 264 Ml.ch A-p:p 632, 638 

(2004). 

8 
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MCL 600.5S38a(1) provides ''a medical malpractice aofion. accrues at th.e tixp.~ oftb.e act 

or omission ib.at is the bas:is for the claim of ;medical malpractice, re&ardless of :the time th.e 

plaintiff discovers or otherwise has kinowledge of the claim:." The Court of Appeals in McKin~ 

v Clayman, 237 Mich App 198, 204 (1999) h~ld th.at the accrual date of medical malpractice 

claims is on the occasiqn of the act or omission ¢om.plained 0£ Jn this i;ase, it is July 20, 2007. 

the date of surgery. ~lai:nti:ff ciaim.s that the accru.al. date was when. Defeµdant :fuiled to settle the 

matter adn$istratively by January 18, 2010. Plaintiff Telies on Oaft; v Construction Co. v 

Highway Department, 33 Mich App 561, 565-67 (1971) and Cooke v Highv.iay Department fl, 

55'Micb. App 336, 338-39 (1974),for support of the principle that. the ac,crual date did not begin 

until the exhaustion of administratl-ve remedies. However,. the cases reijed on by :Plaintiff dealt 

specifically with.state e;nployers who had contracts providmgtbat.in or<ler to file a complaint or 

sue, the employee must pursue all administrative rem~es :fi...'"St. There is nothing of the sort in 

....... this case an!i the cases are not applicable. The)'.efore, the date of accrual is not wp.en Plaintiff 

found there was a potential claim against Defendant when receiving a re;,ponse from Bayer, it is 

the date of surgery, July 20, 2007. 

Mallini of a noiice of intent before the statute of limita1ions expires is a prirp.a face case 

for compliai:w.e with MCL 600,2912b. Decoste, ~t 118. Here, Plaintiff mailed tlie no.ti.ce of intent 

on the last tiey- of the statute qf Jimitations, ·r~y 20, 2009. and therefore complied with MCL 

6002912b. If Plaintiff had filed t}le n.otl.c~ of intent on. July 21, 2009, then the mailing would not 

be in compliance with MCL 6P0,2912b be9,ause the s~te gf limit;rti.ons would have expire~. 

MCL 600.2912b states in relevant part: 

(1) Except as otherwise provided jp. this section, a persQn shalt no.t 
commence ap action. alleging megical malpractice ag~ a health 
professional 9r health . facility unless the petsqn has givei+ the health 
professional or health. facility wri:tten. notice under this sec~on not less than 

9 



69b

Court of Claims 
12/6/2011 Opinion and Order

R
EC

EIV
ED

 by M
SC

 8/10/2020 5:38:21 PM

-· 

·' (, 

.. ···· 

182 days before the action is commenced. 

(7) Within 154 days after receipt of µotice tmder this sect!oPt the health 
professional or health. facility against whom the claim is ma.de shall :furnish 
to the clabnant or his or her 1:IUthorlzed representative a written response that 
contams the information required by MCL 600.6912b(7) (a)-(d); 

(8) If tb.e cl.aimant does not receive the written r~sponse required under 
sub·section (7) within the required 1$4-day ume period, the claimant may 
commence an action alleging medical malpractice upon the expiration of the 
154-da.y period. 

(9) If at any time during the applicable notice period under -qns section g; 
he.alth professional. o:r health facility receiv.jng µotlce under this section 
infonns the clafr.o.ant in ~ting that the health professional o:r qealth facility 
do~ not intend to settle the claim wi,tbin the applicabl~ noti~ period. the 
cl~:imant ma:y commence an action alleging medical malpractice against the 
health professional or health facility, ey.o long as the claim is n,ot barred by 
the statute oflli:nitations. 

These subsections set forth a number of requirements. A plaintiff canno{ file suit 'Without giving 

thenoticereq_uked by subsection (1). No ~can be:filed for 182 days afternotice i$ given. The 

interval of t.S2 days du:ri:og which a suit cannot be filed can be reduced to 154 days if the health 

pro:fussional o:r health facility fails to respond to the nonce. The interval can also b,e reduced ff 

the health professiooal. or health facility respoudfi that it will not settle. 

Plaintiff timely ;filed her complaint 182 days from the date of filing notice of intent Jn 

Zwiws, the Court of Appeals stated tha;t "[t]o be in coro:pliance with. MCL 600.2912b(l). the 

complaint and affidavit n~ded to be filed on or after Februa.y 28-, 2008;' 182 ~fays after th~ 

filing of the notice of intent. Zwters at 404 l. The Court SP,ecifi.98-lly i~entlfied tb,at a plaintiff 

may file a complaint on or after 182 days after notice of intent was sent In this ca,<3e, 182 deys 

ended on January 18, 2010. However, this Court was closed in,observance of Martin Luther 

King Day. Plaintiff filed the complaint onJanUl:ll'Y 19, 2010, which was J&2 days aft;erthenotice 

of intent was sent, 'When the Court resumed. Therefore, it was· tupely pursua,u.t to MCL 

10 
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However, MCL 600.0431(3) provides "in all actions for propeF.tJ damage or personal 

injuries, claimant shall file with the clerk of the court of claims giving a 3totice of int~ntion to file 

a claim or the claim itself within 6 monf:bs following the happening of th~ event giving rise to 1;'4e 

cause of action." Section (3) clearly states that a "claimant shall file with the clerk of the Court 

of Claims •••• within 6 months foJfowing the happening of the evept,11 The word 11sha1111 

designates a mandatory provision. Walters v Nadell, 481 Mich 377, 383 (2008). Clear statutory 

langµage must Be e!lfo:rced as written.. F1our-Enterprises; Inc v ])ep't a/Treas, 477 Mich 170, 

174 (2007). It is clear Plaintiff has failed to comply vvitb. MCL 600.6431(3). Plain:ti.ff :filed tho 

nonce of intent two years after the ·date of accrual on July 20, 200$1. Th~refore, Plaintiff has not 

tu:aeJy filed the claim against Defendant, pursuant to·MCL 600.6431(3). 

Prejudice does not have to be shown. when a ~lam.tiff does uot 9omply with a statutory 

flling'requirement. In Rowland, the Michigan $upreme Court overturned several ~es that bad 

required fue·state to show actual :prejudice when a plain.tiff failed to Qomply with a statutory 

filing requirement. Rowland -v Washtenaw County Rd Comm 'n, 477 Mich 197, 219 {2007). The 

Supreme Court in Rowland stated th.a± because 1he language of the sta~ was clear on. the filing 

requjrement, the Supreme Court would not ghre the statute any. judicial y0nstru.cti.on. The filing 

requirement was strictly applied. Id. The .:filing requirement m~st be applied as it is written 

without a reading of prejudice into the statute. 

The Court of Appeals recently addressed the notice requirements in MCL 600.6431 ln. 

McGahan ·v Brennan, {Jt a~ 2011 Mfoh App Le'Jds 210 (Mich Ct Ap_j?, Feb I, 2011). The . 

McCahC111. court, relying on. Rowland, reasoned that i:he nonce requirem,ents conta4led in MCL 

600.6431(3) should br;: treated the same way that 'the Supreme Cpurt treated the noii.ce 

11 

'-. 
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requirements in Rowumd. Furthennore. the Court of Appeals rea:ffirmed the principle in Kline v 

Department; 2011 'WI, 711042. Thus, the notice requirement of MCL 600.6431(3) cannot have 

prejudice read into the statute as was held in Rowland. 

. MCL 600.58$2 is also inapplicable because the statute applies wp.ere a potential plaintiff 

dies withln 30 ,days of the expiration. of the statute of 1.im.itations. Here, Ms. Marquardt died on 

January 27. 2010 more than sbc months after the statute of limitations ~ired on July 20, 2009. 

Therefore, the wrongful death savings provision does not apply here. 

THEREFORE, l'!' IS OlUXERED that Defendant's Monon for Summary Disposition is 

GRANTED, pursuant to MCR 2.116(C)(7). In compliance w;ith MCR 2.602(A)(3), i:hls Court 

finds that tbis decision resolves the last pending olaims and closes the case. 

ITISSO ORDERED. 

PROOF OF SERVICE 

r h~r~by cer!ify I served a copy of the above Order upon Plaintiff and U,Pon Def~ndant by 
pl~ing the Order in sealed en.velo:pes addressed to the attorney of each p~ and deposited ihem 
formailingwlfh iJ,o Umted Stares Mail at Lansing, Wz ~ 2011. 

12 

Luko A, Goodrich (P72 0) 
Law Clerk 
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STATE OF MICHIGAN 

COURT OF APPEALS 

In re Estate of SANDRA D. MARQUARDT. 

SARON E. MARQUARDT, Personal 
Representative of the Estate of SANDRA D. 
MARQUARDT, 

Plaintiff-Appellant, 

V 

UNIVERSITY OF MICHIGAN BOARD OF 
REGENTS, 

Defendant-Appellee. 

Before: BORRELLO, P.J., and FITZGERALD and OWENS, JJ. 

PERCURIAM. 

UNPUBLISHED 
November 27, 2012 

No. 307917 
Court of Claims 
LC No. 10-000004-MH 

In this medical malpractice action, plaintiff appeals as of right the order granting 
summary disposition in favor of defendant on the ground that plaintiff failed to comply with the 
notice provision ofMCL 600.6431(3). We affirm. 

On July 20, 2007, Sandra Marquardt underwent mitral valve replacement surgery at the 
University of Michigan Hospital and Health Center. Defendant University of Michigan Board of 
Regents governs the hospital, MCL 390.3, and may sue and be sued on behalf of the hospital. 
MCL 390.4. According to plaintiff's complaint, during the surgery the hospital negligently 
administered to Marquardt the drug Trasylol. Marquardt died on January 27, 2010, allegedly as 
a result of complications resulting from administration of1he Trasylol. 

On July 20, 2009, counsel sent a notice of intent to file a medical malpractice claim 
pursuant to MCL 600.2912b to defendant and three doctors who performed the surgery. On 
January 19, 2010, Marquardt filed a complaint alleging medical malpractice in the Court of 
Claims. After Marquardt's death, plaintiff was appointed personal representative ofMarquardt's 
estate and the estate was substituted as plaintiff in this action. 

Defendant moved for summary disposition on the grounds that plaintiff failed to file her 
cause of action within the statute of limitations and that she failed to satisfy the notice provision 
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of MCL 600.6431 (3). The trial court granted summary disposition in favor of defendant on the 
ground that plaintiff failed to satisfy the notice provision in MCL 600.6431(3). 

We review de nova a trial court's ruling on a motion for summary disposition. Jimkoski 
v Shupe, 282 Mich App 1, 4; 763 NW2d l (2008), We also review de novo issues of statutory 
interpretation. Driver v Naini, 490 Mich 239, 246; 802 NW2d 311 (2011 ). 

There is no dispute that .the Court of Claims has jurisdiction over this personal injury 
claim. MCL 600.6419(l)(a). Cases brought in the Court of Claims are subject to the notice 
provisions ofMCL 600.643 !. MCL 600.6431(3) provides: 

In all actions for property damage or persona! injuries, claimant shall file 
with the clerk of the court of claims a notice of intention to file a claim or the 
claim itself within 6 months following the happening of the event giving rise to 
the cause of action. 

"A claim based on the medical malpractice ... accrues at the time of the act or omission 
that is the basis for the claim of medical malpractice, regardless of the time the plaintiff 
discovers or otherwise has knowledge of the claim." MCL 600.5838a(l); see also McKiney v 
Clayman, 237 Mich App 198, 203~204; 602 NW2d 612 (1999). Thus, the "happening of the 
event giving rise to the cause of action" in this case was the allegedly negligent administration of 
Trasylol during Marquardt's surgery on July 20, 2007. MCL 600.6431(3). In order to pursue 
her claim against defendant, Marquardt was required to file "a notice of intention to file a claim 
or the claim itself" in the Court of Claims within six months of July 20, 2007. Id. The claim was 
not filed until January 19, 2010. Thus, summary disposition in favor of defendant was 
appropriate. 

Plaintiff argues on behalf of the estate that MCL 600.6431 's notice provision is 
inapplicable because it conflicts with the medical malpractice notice provision of MCL 
600.2912b. The two statutory notice provisions do not conflict and both can be met by a medical 
malpractice plaintiff. MCL 600.6431 (3) requires that notice of intent to file a claim must be filed 
with the clerk of the Court of Claims within six months after the conduct giving rise to the claim. 
The notice must state "the time when and the place where such claim arose and in detail the 
nature of the same and of the items of damage alleged or claimed to have been sustained." MCL 
600.6431(1). MCL 600.2912b(l) requires that notice of the claim be provided to the medical 
malpractice defendant not less than 182 days before the action is commenced. That notice must 
state the "factual basis for the claim/' the "applicable standard of practice or care," the manner in 
which the defendant breached the standard of care, how the defendant could have avoided the 
breach, how the breach caused the plaintiffs injury, and the "names of all health professionals 
and health facilities" being notified. MCL 600.2912b(4). Nothing prevents a plaintiff from 
complying with both statutory notice provisions. There simply is no conflict entitling the estate 
to avoid strict compliance. 

Plaintiff argues that, despite her failure to comply with MCL 600.6431 (3), the trial court 
should not have dismissed the action without a showing of actual prejudice by defendant. This 
argument was considered and rejected in McGahan v Brennan, _ Mich _; _ NW2d _ 
(Docket No. 142765, decided August 20, 2012), slip op at 16-17 ("when the Legislature 

-2-
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specifically qualifies the ability to bring a claim against the state or its subdivisions on a 
plaintiffs meeting certain requirements that the plaintiff fails to meet, no saving construction
such as requiring a defendant to prove actual prejudice-is allowed"). Thus, the trial court did 
not err in ruling that defendant was not required to prove actual prejudice and dismissing 
plaintiff's claim. 

We decline to address plaintiff's unpreserved argument that the application of MCL 
600.6431 (3) to medical malpractice cases has no "rational basis." The "interest of justice and 
judicial economy" do not dictate that we disregard the preservation requirements in this case. 
See STC, Inc v Dep 't of Treasury, 257 Mich App 528, 538; 669 NW2d 594 (2003). Further, 
decisions of our Supreme Court and this Court have repeatedly upheld the constitutionality of 
notice provisions and rejected the idea that such provisions unconstitutionally favor government 
defendants. See, e.g., Rowland v Washtenaw Co Rd Comm, 477 Mich 197,210; 731 NW2d 41 
(2007); Gleason v Dep't o/Transp, 256 Mich Appl, 2-3; 662 NW2d 822 (2003). 

Affirmed. 

.3. 

/s/ Stephen L. Borrello 
/s/ E. Thomas Fitzgerald 
/s/ Donald S. Owens 
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STATE OF MICHIGAN 

IN THE CIRCUIT COURT FOR THE COUNTY OF WASHTENAW 

SAR ON E. MARQUARDT, Personal 
Representative of the Estate of Sandra D. 
Marquardt, 

Plaintiff, 

v. 

Case No. 12-621-NH 

Honorable David S. Swartz 

VELLAIAH DURAI UMASHANKAR, M.D. 

Defendants. 

THOMAS C. MILLER (Pl 7786) 
Attorneys for Plaintiff 
P.O. Box 785 
Southfield, Michigan 48037 
248-210-3211 
millertc@comcast.net 

Patrick McLain (P25458) 
KERR, RUSSELL AND WEBER, PLC~ 
Attorneys for Defendant of 

500 Woodward Avenue, Suite 2500 Q ~ 
.., (l) 

Detroit, Michigan 48226 ~ ~ 
313-961-0200 i• ~ 
pmclain@kerr-russell.com ~ g 
jswanson@kerr-russell.com ~ 

DEFENDANT VELLAIAH DURAI UMASHANKAR, M.D.'S 
MOTION FOR SUMMARY DISPOSITION 

C/) 
rr, 
-0 

0.? 
C) 

r--:i 
0 __,_ 
(....:> 

Defendant Vellaiah Durai Umashankar, M.D., tlrrough his undersigned counsel, moves 

for summary disposition in his favor pursuant to MCR 2.l 16(C)(7) and MCR 2.119 because the 

action is barred by the statute oflimitations. On September 26, 2013, Dr. Umashankar, through 

counsel, sought the concurrence of Plaintiff Saran E. Marquardt, Personal Representative of the 

Estate of Sandra Marquardt, in the relief requested but concurrence was denied. Dr. Umashankar 

therefore requests that his motion be granted and that the Complaint be dismissed with prejudice. 

Dated: September 26, 2013 

{34 784/15/01791325 .DOC; 1} 

Respectfully submitted, 

KERR, RUSSEL AND ~BER, PLC ) 

By:~~ 
trickMcLain (P25458) 

Joanne Geha Swanson (P33594) 
Attorneys for Dr. Umashankar 

500 Woodward Avenue, Suite 2500 
Detroit, MI 48226-3427 
(313) 961-0200; (313) 961-0388 (Facsimile) 

~ 
m 
0 
m 
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STATE OF MICHIGAN 

IN THE CIRCUIT COURT FOR THE COUNTY OF WASHTENAW 

SAR ON E. MARQUARDT, Personal 
Representative of the Estate of Sandra D. 
Marquardt, 

Plaintiff, 

v. 

Case No. 12-621-NH 

Honorable David S. Swartz 

VELLAIAH DURAI UMASHANK.AR, M.D. 

Defendants. 

THOMAS C. MILLER (Pl 7786) 
Attorneys for Plaintiff 
P.O. Box 785 
Southfield, Michigan 48037 
248-210-3211 
millertc@comcast.net 

Patrick McLain (P25458) 
KERR, RUSSELL AND WEBER, PLC 
Attorneys for Defendant 
500 Woodward Avenue, Suite 2500 
Detroit, Michigan 48226 
313-961-0200 
pmclain@kerr-russell.com 
jswanson@kerr-russell.com 

BRIEF IN SUPPORT OF DEFENDANT VELLAIAH DURAi UMASHANKAR, M.D.'S 
MOTION FOR SUMMARY DISPOSITION 

~ 
(/) Q) 

(") en f'"li -~ -0 
(> -t~ c.,.~ 

i•~ C) 

f'V 
-o = ~ C: 

::::s (.,.) 

'< 

{34784/I5/DT791325 .DOC; I} 
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STATEMENT OF QUESTION PRESENTED 

The question presented is whether the Complaint is barred by the statute· of limitations. 

STATEMENT OF FACTS AND PROCEEDINGS 

Plaintiff Saron E. Marquardt, Personal Representative of the Estate of Sandra D. 

Marquardt, commenced this action on June 6, 2012 asserting that Dr. Jonathan Haft and Dr. 

Vellaiah Durai Umashankar breached the standard of care in administering the drug Trasylol 

(a/k/a Aprotinin) to Sandra Marquardt in the course of mitral valve replacement surgery. See 

Complaint, Exhibit A, ,r 9. The surgery was performed on July 20, 2007. Complaint, ,r7. Mr. 

Marquardt alleges that the drug, which was administered to control bleeding during the surgery, 

caused Sandra Marquardt to develop a "significant pre-renal condition complicated by an 

obstructive kidney condition" and "coagulopathy," ultimately leading to death. Complaint, ,r11. 

The Complaint alleges that "Defendants were initially served with notices of intent 

pursuant to MCL 600.2912b on July 20, 2009" and again on November 14, 2011. Complaint, ,r 

6. But the July 20, 2009 notice was not directed to Dr. Haft or Dr. Umashankar; it was directed 

to "Risk Manager University of Michigan Health System." See July 20, 2009 NOI, Exhibit B. 

Further, the University of Michigan was the only named defendant when, on January 19, 2010 

(after expiration of the notice-tolling period), Sandra Marquardt commenced an action in the 

Court of Claims. See Complaint against Board of Regents, Exhibit C. 

Sandra Marquardt died on January 27, 2010 while the Court of Claims action against U 

of M remained pending. Complaint (Exhibit A), ,r12. Her husband, Saron Marquardt, was 

appointed personal representative on June 14, 2010 and continued the Court of Claims suit on 

behalf of Sandra's estate. See Letters of Authority, Exhibit D. On August 31, 2011, U of M 

filed a motion for summary disposition in the Court of Claims action asserting (1) that the 

applicable statute of limitations expired before the Court of Claims complaint was filed; and (2) 

{34784/15/DT79l325.DOC;l} 1 
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that plaintiff's failure to comply with the Court of Claims notice filing requirement barred the 

action. While the motion for summary disposition was pending in the Court of Claims action, 

Mr. Marquardt sent individual notices of intent to Dr. Haft and Dr. Umashankar. See Notice of 

Intent to Dr. Haft dated September 2, 2011 (Exhibit E) and Notice of Intent to Dr. Umashankar 

dated September 2, 2011 (Exhibit F). Unlike the July 20, 2009 NOI, which was directed to: 

Risk Manager 
University of Michigan Health System 
1500 E. Medical Center Drive 
Ann Arbor, MI 48109-5912 

the September 2, 2011 NOI to Dr. Haft was expressly addressed to: 

Jonathan W. Haft, M.D. 
University of Michigan Cardiovascular Center 
Section of Cardiac Surgery 
1500 E. Medical Center Drive, Floor 3 
Ann Arbor, MI 48109-5853 

and the NOI to Dr. Umashankar was addressed to: 

Vellaiah Durai Umashankar, M.D. 
c/o University of Michigan Cardiovascular Center 
Department of Anesthesia 
1500 E. Medical Center Drive, SPC 5861 
Ann Arbor, MI 48109 

(Exhibits E and F). 

Summary disposition was granted to the University of Michigan in the Court of Claims 

action on December 6, 2011 due to Mrs. Marquardt's failure to file the requisite Court of Claims 

notice. The Court rejected the statute of limitations grounds for the motion (which differs from 

the statute of limitations grounds invoked here). 1 Thereafter, on June 6, 2012, Mr. Marquardt 

1 The statute of limitations argument made in the Court of Claims action asserted that because 
the medical malpractice notice of intent was served on the last day of the limitations period, there 
was no time left in the limitations period within which to commence the action after the requisite 
tolling period expired. 

{34784/15/DT791325.DOC; l} 2 
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commenced this action against Dr. Haft and Dr. Umashankar. Dr. Haft was immediately served 

and later dismissed on summary disposition due to Mr. Marquardt's failure to file the requisite 

affidavit of merit as to Dr. Haft with the complaint. See 2/13/13 Order (Exhibit G). Dr. 

Umashankar was only recently served through the Hague Convention, and now seeks summary 

disposition based upon Mrs. Marquardt's failure to commence the action within the applicable 

limitations period. 

ARGUMENT 

I. Summary Disposition Is Required Because the Complaint Against Dr. Umashankar 
is Barred By the Applicable Statute of Limitations. 

Under the statute of limitations period applicable to medical malpractice claims and the 

concomitant accrual, notice, tolling and savings provisions, the statute of limitations which 

governs the claims against Dr. Umashankar expired on July 20, 2009. The requisite pre-suit 

notice of intent was not directed to Dr. Umashankar until September 2, 2011 - over two years 

after the statute of limitations expired.2 Consequently, the notice-tolling provision had no effect 

and did not extend the statute oflimitations beyond the July 20, 2009 expiration date. Likewise, 

the wrongful death savings provision does not extend the time for suit against Dr. Umashankar 

because Sandra Marquardt died on January 27, 2010, more than 30 days after the statute of 

limitations expired on July 20, 2009. For these reasons, which are more fully explained below, 

summary disposition for Dr. Umashankar is required. 

2 The Complaint erroneously asserts that Dr. Umashankar was served with a notice of intent "on 
or about November 14, 2011." The date discrepancy is irrelevant to the analysis. Irrespective of 
whether the NOI was served on September 2, 2011 or November 14, 2011, the limitations period 
had long since expired and was not subject to tolling. 

{34784/15/DT791325.DOC;l} 3 
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A. Pursuant to MCL 600.5838a, the Claim Against Dr. Umashankar Accrued 
On July 20, 2007, Which Is the Time of the Act or Omission Giving Rise to 
the Claim. 

By statute, a claim for medical malpractice accrues at the time of the act or omission 

giving rise to the claim. MCL 600.5838a(l) states, in pertinent part, that a claim based on the 

medical malpractice of a person who holds himself out to be a licensed health care professional 

"accrues at the time of the act or omission that is the basis for the claim of medical malpractice, 

regardless of the time the plaintiff discovers or otherwise has knowledge of the claim." 

In this case, the basis for the claim against Dr. Umashankar is the administration of 

Trasylol during rnitral valve surgery. See Complaint, ,is 8-12. As the Complaint acknowledges, 

the surgery was performed on July 20, 2007 (Complaint, im. Consequently, the claim accrued 

on July 20, 2007. 

B. The Discovery Rule Does Not Extend the Limitations Period. 

In some cases, a malpractice claim may be properly commenced within six months after 

the plaintiff discovers or should have discovered the existence of the claim (if that is later than 

the otherwise applicabie limitations period). MCL 600.5838a(2). The burden of proving that the 

claim was not earlier discovered "is on the plaintiff." Id. In this case, Mr. Marquardt does not -

and cannot - allege that discovery was delayed until six months before the initiation of this action 

because the case against U ofM arising out of the very same allegations was filed on January 19, 

2010 (two and a half years before the action against Dr. Umashankar was commenced). 

Consequently, Mr. Marquardt unquestionably discovered the claim more than six months before 

the initiation of the action against Dr. Umashankar, and the discovery rule has no bearing on the 

timeliness of Mr. Marquardt's claim. 
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C. The Two-Year Statute of Limitations Applicable To This Claim Expired on 
July 20, 2009. 

Once a claim accrues, a medical malpractice plaintiff has tv\TO years within which to 

commence an action. MCL 600.5805(6) states that "[e]xcept as otherwise provided in this 

chapter, the period of limitations is 2 years for an action charging malpractice." In this case, the 

claim against Dr. Umashankar accrued on July 20, 2007 and expired two years later, on July 20, 

2009. The Complaint against Dr. Umashankar was filed on June 6, 2012 and is therefore time

barred. 

D. Because Notice Was Given After the Statute of Limitations Expired, It Does 
Not Toll the Limitations Period. 

At least 182 days prior to commencing an action for medical malpractice, a plaintiff must 

give the health professional written notice of intent to file the claim. MCL 600.2912b(l).3 The 

statute of limitations is then tolled for a period "not longer than the number of days equal to the 

number of days remaining in the applicable notice period after the date notice is given" if during 

that period a claim would be barred by the statute of limitations. MCL 600.5856(c). After the 

initial notice is given, "the tacking or addition of successive 182-day periods is not allowed, 

irrespective of how many additional notices are subsequently filed for that claim and in-espective 

of the number of health professionals or health facilities notified." MCL 600.2912b(l). 

In this case, the statute of limitations expired nearly two years before the pre-suit notice 

of intent was directed to Dr. Umashankar on September 2, 2011. Therefore, irrespective of 

3 The required notice is shortened to 91 days if the notice was previously filed against other 
health professionals or facilities involved in the claim, the notice period has expired as to those 
health professionals and facilities, an action has been commenced against one or more of them, 
and the claimant did not identify, and could not reasonably have identified the additional health 
professional as a potential party before filing the complaint. MCL 600.2912b(3). Mr. Marquardt 
does not and cannot allege that he was previously unable to identify Dr. Umashankar as a 
potential party to the action. 
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whether the limitations period was tolled during the initial notice period ( commenced when a 

pre-suit NOI was directed to the University and culminated in the Court of Claims action against 

the University), the MCL 600.5856( c) notice tolling provision has no impact on the timeliness of 

Mr. Marquardt's claim against Dr. Umashankar. 

E. The Statute of Limitations Period Is Not Extended By the Wrongful Death 
Savings Provision Because Sandra Marquardt Died More Than Thirty Days 
After the Statute of Limitations Expired. 

The time within which Mr. Marquardt was required to sue Dr. Umashankar is not 

extended by the wrongful death savings provision. MCL 600.5852 states: 

If a person dies before the period of limitations has run or within 30 days after 
the period of limitations has run, an action which survives by law may be 
commenced by the personal representative of the deceased person at any time 
within 2 years after letters of authority are issued although the period of 
limitations has run. But an action shall not be brought under this provision unless 
the personal representative commences it within 3 years after the period of 
limitations has run. 

(emphasis added). The statute of limitations expired on Mrs. Marquardt's claim more than 30 

days before the action was commenced against Dr. Umashankar. Consequently, the wrongful 

death savings provision does not extend the time for filing suit against Dr. Umashankar. 

1. Mrs. Marquardt Died More Than Thirty Days After the Statute of 
Limitations Expired. 

The statute oflirnitations expired on the claim against Dr. Umashankar on July 20, 2009, 

two years after the claim accrued on July 20, 2007. Because Sandra Marquardt died on January 

27, 2010, more than 30 days after the period oflimitations expired, there was no action surviving 

by law at the time of her death. Thus, the additional time to sue afforded by MCL 600.5852 does 

not apply to this case. As a result, the statute of limitations expired before Mr. Marquardt filed 

this action on June 6, 2012 and the action is time-barred. 

{34784/15/DT79l325.D0C;l} 6 
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2. The Pre-Suit NOi Directed to the University Health System Risk 
Manager on July 20, 2009 Did Not Toll the Statute of Limitations As 
To Dr. Umashankar. 

The pre-suit notice of intent directed to the University of Michigan Health System Risk 

Manager on July 20, 2009 did not toll the statute oflimitations with respect to the claims against 

Dr. Umashankar because it was not directed to Dr. Umashankar. In Driver v Naini, 490 Mich 

239,249; 802 NW2d 311 (2011), the Michigan Supreme Court expressly stated that "[w]hen a 

claimant files an NOI with time remaining on the applicable statute of limitations, that NOI tolls 

the statute oflimitations for up to 182 days with regard to the recipients of the NO!." (emphasis 

in original). In Driver, the NOI was directed to a doctor and his professional corporation but was 

not directed to a second professional corporation with which the doctor was associated during the 

period of treatment. The Court explained: 

There is no dispute that plaintiff timely filed suit vrithin this six-month period 
with respect to ·Dr. Naini and MCA. Plaintiff provided those defendants an NOI 
in April 2006 and then waited 182 days before filing his complaint in October 
2006. Plaintiff, however, first provided CCA an NOI in February 2007 and filed 
a complaint against CCA in March 2007, long after the six-month discovery 
period expired in May 2006. Because a medical malpractice plaintiff must 
provide every defendant a timely NOI in order to toll the limitations period 
applicable to the recipient of the NOi, plaintiff failed to toll the limitations period 
applicable to CCA. Hence plaintiffs complaint was time-barred with regard to 
CCA, and the Court of Appeals properly remanded the case for entry of summary 
disposition in CCA's favor. 

Id. at 251 ( emphasis in original) (footnotes omitted). See also, Burton v Reed City Hosp Corp, 

471 Mich 745, 753; 691 NW2d 424 (2005) (stating that compliance with MCLA 600.2912b is 

mandatory before tolling may occur and that this clear, unambiguous statute requires full 

compliance with its provisions as written", citing Roberts v Mecosta Co Gen Hosp, 466 Mich 57, 

65-67; 642 NW2d 663 (2002) (Roberts I)). 

As discussed above, the July 20, 2009 NOI was directed to the Risk Manager University 

of Michigan Health Systems, not to Dr. Umashankar; thus, the NOI did not toll the limitations 

{34784/l5/DT79!325.D0C;l} 7 
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period as to Dr. Umashankar. This result is not altered by the pre-suit notice provision which 

permits a NOI to be mailed to the health facility if the doctor's last known address cannot be 

determined. See MCL 600.2912b. Even when MCL 600.2912b pennits the pre-suit notice to be 

mailed to the hospital because the physician-defendant's address is unknown, the pre-suit notice 

must still be directed to the physician-defendant. In other words, one must not confuse the 

address to which the NOI is mailed with the person or entity to whom it is to be given. Nothing 

in the statute permits a plaintiff to direct notice intended for a physician to the risk manager of 

the hospital. The pre-suit notice must still be "given" to the physician although under certain 

circumstances, it may be "mailed" to the physician at the hospital. MCL 600.2912b states in part 

(with emphasis added): 

Sec. 2912b. (1) Except as otherwise provided in this section, a person shall not 
commence an action alleging medical malpractice against a health professional 
or health facility unless the person has given the health professional or health 

· facility written notice under this section not less than 182 days before the action 
is commenced. 

(2) The notice of intent to file a claim required under subsection (1) shall be 
mailer! to the last known professional business address or residential address of 
the health professional or health facility who is the sub;ect of the claim. Proof 
of the mailing constitutes prima facie evidence of compliance with this section. If 
tto last known professional business or residential address can reasonably be 
ascertained, notice may be mailed to the health facility where the care that is 
the basis for the claim was rendered. 

And in fact, when the pre-suit NOI intended for Dr. Umashankar was directed to him on 

September 2, 2011, it was specifically addressed to Dr. Umashankar at the hospital in the 

following manner: 

Vellaiah Durai Umashankar, M.D. 
c/o University of Michigan Cardiovascular Center 
Department of Anesthesia 
1500 E. Medical Center Drive, SPC 5861 
Ann Arbor, MI 48109 

{34784/l5/DT791325.D0C;l} 8 
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(Exhibit F), unlike the July 20, 2009 NOI, which was directed to "Risk Manager, University of 

Michigan Health System, 1500 E. Medical Center Drive, Ann Arbor, MI 48109-5912." (Exhibit 

B). The facility at 1500 E. Medical Center Drive is a huge complex where thousands of people 

maintain offices. The variations in deparhnents, floors and zip codes belie any assertion that 

directing the NOI to the Risk Manager at 1500 E. Medical Center Drive is the same as directing 

the NOI to Dr. Umashankar c/o University of Michigan Cardiovascular Center, Department of 

Anesthesia, 1500 Medical Center Drive, SPC 5861.4 

3. The Michigan Supreme Court Cases of McCahan and Atkins Reject 
the Assertion That Actual Notice Substitutes For Failure to Give the 
Required Statutory Notice. 

In previously addressing this issue, Mr. Marquardt has proffered a series of rhetorical 

questions and speculative assumptions regarding whether and when Dr. Haft and Dr. 

Umashankar might have learned of the July 20, 2009 notice of intent directed to the Hospital's 

Risk Manager, and whether there is a difference between sending notice directly to the individual 

doctors or relying upon the Risk Manager to notify them of the claim. The difference is, in fact, 

significant: the first method complies with the statute, while the second method does not. There 

is no authority for the proposition that the NOI requirement can be disregarded if the defendant 

had actual notice of the claim. The statute itself belies any such supposition, stating in pertinent 

part that "Proof of the mailing constitutes prima facie evidence of compliance with this section." 

4 Mr. Marquardt will likely argue that the intent to sue Dr. Umashankar along with the 
University Health System and other physicians was expressed in the body of the July 20, 2009 
NO!. That is not something Dr. Umashankar would know if the NOI was not directed to him in 
the first instance. Nothing in MCL 600.2912b permits a plaintiff to direct notice intended for a 
physician to another intended defendant. Expressing an intent to sue a non-recipient physician in 
the body of a NOI directed to another intended defendant does not comply with the statute. 

{34784/l5/DT79l325.D0C;l} 9 
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MCL 600.2912b(2). The clear thrust of this provision is that compliance requires the specified 

physical mailing to the named individual, and nothing less. 5 

Two recent opinions issued by the Michigan Supreme Court in McGahan v University of 

Michigan Regents, 492 Mich 730; 822 NW2d 747 (2012), and Atkins v Suburban Mobility 

Authority for Regional Transportation, 492 Mich 707; 822 NW2d 522 (2012), support Dr. 

Umashankar's argument that the pre-suit NOI directed to the "Risk Manager University of 

Michigan Health System" on July 20, 2009 did not toll the statute of limitations as to Dr. 

Umashankar because it was not directed to Dr. Umashankar in conformity with the statutory 

requirements of MCL 600.2912(b), irrespective of whether Dr. Umashankar at some point 

received actual notice of the claim. 

In McGahan, despite plaintiffs failure to effectuate notice as required by the applicable 

Court of Claims notice statute, defendant had actual notice of plaintiff's intent to pursue a 

lawsuit, was fully apprised of relevant details regarding the claim, and had communicated with 

plaintiff and her counsel within the six-month notice period. Nonetheless, the Michigan 

Supreme Court concluded that plaintiffs failure to file the required notice barred her action 

"regardless of whether the university was otherwise put on notice of plaintiffs apparent intent to 

pursue a claim," 492 Mich at 732-733, and irrespective of whether actual prejudice (resulting 

from the failure of notice) could be shown. Id. at 7 46-7 4 7. 6 The Court confirmed that statutory 

5 The date of mailing is obviously important because it is the date after which the tolling 
period begins. That date would not be as easily defined if "actual notice" were sufficient to 
trigger the tolling period. One can only imagine the multiplication of proceedings that would 
become necessary to pinpoint the actual notice-tolling date including, as Mr. Marquardt 
suggested in response to Dr. Haft's motion, extensive discovery and depositions as to "exactly 
how Defendant Haft learned about the July 20, 2009 notice of intent." Pl. 's Resp. to Dr. Haft's 
Mot. (Exhibit H) at 14. 

6 The required notice was prescribed by MCL 600.6431. 
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notice requirements must be interpreted and enforced as plainly written, and courts may not 

require a showing of actual prejudice as a condition to enforcement or otherwise diminish the 

claimant's obligation to fully comply. The Court thus concluded that McCahan's failure to 

timely file the required notice in the Court of Claims barred her action against the University 

regardless of whether the Universi'ty was informed in some other manner of McCahan 's intent 

to pursue a claim. 

Similarly, in Atkins, the Michigan Supreme Court held that a common carrier's presumed 

institutional knowledge of an injury or occurrence does not relieve the claimant of the obligation 

to formally give the required statutory notice. 492 Mich at 711-712. 7 In Atkins, the Court of 

Appeals had concluded that the carrier's knowledge of plaintiff's no-fault claim and the 

aggregate information plaintiff provided were sufficient notice of the subsequently filed third

party tort claim. In rejecting that conclusion, the Supreme Court in part explained: 

By providing that the accumulated information obtained by SMART from other 
sources, in addition to a no-fault application, substantially met the requirement 
that plaintiff provide written notice of her tort claims, the Court of Appeals 
replaced a simple and clear statutory test with a test based on apparent or imputed 
knowledge. The Court of Appeals' holding would require SMART and its 
counterparts to anticipate when a tort claim is likely to be filed on the basis of the 
underlying facts. In short, it would require a governmental agency to divine the 
intentions of an injured or potentially injured person and then notify itself that the 
person may file a suit in tort. This approach entirely subverts the notice process 
instituted by the Legislature. 

Id. at 721. 

Here, MCL 600.5856( c) tolls the statute of limitations only with respect to claims against 

persons to whom notice is given. Because no notice of intent was directed to Dr. Umashankar on 

July 20, 2009, the statute of limitations as to claims against Dr. Umashankar was not tolled. 

7 The notice was required under the Metropolitan Transportation Authorities Act, MCL 
124.419. 
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Rbetorical questions and speculative assumptions regarding whether and when Dr. Umashankar 

might have learned of the NOI directed to the Health System's Risk Manager have no bearing on 

the tolling issue as to Dr. Umashankar. Under the authority of McCahan and Atkins, actual 

knowledge does not excuse a failure to give notice in accordance with the statutory notice 

requirements. 

Further, no claim was in fact asserted against Dr. Umashankar when the July 20, 2009 

notice period expired. The subsequently-filed complaint was against the University of Michigan 

Board of Regents. In Atkins, the Supreme Court concluded that "[t]he claim asserted in 

plaintiff's application for no-fault benefits was qualitatively different from a claim for recovery 

in tort and could not reasonably apprise SMART that plaintiff would pursue a tort action," 

explaining: 

Plaintiff's interpretation, and that of the Court of Appeals, essentially rewrites the 
statutory text to provide that notice of any one claim - however distinct - suffices 
as notice of any other claim that plaintiff may pursue even when the statute 
plainly requires "written notice ... " 

Id. at 720. The Court further explained that a claim is "not merely an occurrence; it is a demand 

for payment pursuant to a legal right as a result of that occurrence" and "[k]nowledge of 

operative facts is not equivalent to written notice of a claim." Id. at 720-721. In the same vein, 

notice of a claim directed to the Risk Manager University of Michigan Health Center is not 

notice of a claim directed to and against Dr. Umashankar, particularly when the complaint filed 

when the notice period expired did not name Dr. Umashankar as a defendant. 

Consequently, the July 20, 2009 NOI did not toll the statute of limitations as to the claim 

against Dr. Umashankar, which expired on July 20, 2009. Because Mrs. Marquardt died on 

January 27, 2010, more than 30 days after the statute oflimitations expired, the wrongful death 

savings provision did not extend the time within which Mr. Marquardt, the personal 
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representative of Mrs. Marquardt's estate, could corrunence this action. The Complaint filed 

against Dr. Umashankar on June 6, 2012 is barred.8 

4. Any Purported "Good Faith" Attempt to Comply With the NOi 
Statute Does Not Make the July 20, 2009 NOi Applicable to Dr. 
Umashankar. 

It is clear that Mrs. Marquardt did not in fact intend to sue Dr. Umashankar at (or after) 

the time the July 20, 2009 NOI was sent. As Mr. Marquardt admits, "It was only when the 

University of Michigan decided to file a motion for summary disposition based upon a technical 

requirement regarding the filing of a claim with the Court of Claims that it became necessary to 

file this action against the individual doctors rather than finish the litigation directly against the 

University of Michigan." PJ's Resp. to Dr. Haft's Mot. (Exhibit H) at 12. Mr. Marquardt also 

states that "counsel for Plaintiff anticipated that Sandra Marquardt's claim could have been 

resolved through the Court of Claims litigation without actually naming the individual doctors in 

8 Without discussion or legal authority, Mr. Marquardt has previously argued that the statute of 
limitations defense is barred by "collateral estoppel" arising from the decision of Judge Aquilina 
in the Court of Claims action against the University of Michigan Board of Regents rejecting the 
Regents' statute of limitations defense. In other words, Mr. Marquardt argued that this Court 
must find that the Complaint filed by Mr. Saran Marquardt against the physician-defendants on 
June 6, 2012 is timely because Judge Aquilina found that the Complaint filed by Mrs. Sandra 
Marquardt against the University of Michigan on January 19, 2010 was timely. This "assertion" 
is without merit. Judge Aquilina did not decide whether the July 20, 2009 pre-suit NOI tolled 
the statute of limitations as to Dr. Umashankar. Further, the issue in the Court of Claims case 
was whether the Complaint was timely filed on January 19, 2010, the day after the 182-day 
notice period expired, when notice was given on the last day of the limitations period and there 
was thus no time remaining in the limitations period after the notice period expired within which 
to commence the action. This disparity of issues, as well as an inability to satisfy other 
necessary elements, makes collateral estoppel a non-issue. See Monat v State Farm, 469 Mich 
679, 682; 677 NW2d 843 (2004) (addressing elements). Nonetheless, this Court might note that 
Judge Aquilina did conclude the following: "MCL 600.5852 is also inapplicable because the 
statute applies where a potential plaintiff dies within 30 days of the expiration of the statute of 
limitations. Here, Ms. Marquardt died on January 27, 2010 more than six months after the 
statute of limitations expired on July 20, 2009. Therefore, the wrongful death savings 
provision does not apply here." 12/6/2011 Opinion and Order ( emphases added), attached as 
Exhibit K to Pl.'s Resp. to Dr. Haft's Mot. (which is Exhibit H to this brief.). 
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Washtenaw County." Pl.'s Resp. to Dr. Haft's Mot. at 13. See also, Pl.'s Resp to Haft's Mot. at 

14 ("the interests of justice would be served by ignoring the technical error that occurred when 

counsel for Plaintiff, while acting in good faith, attempted to litigate this claim directly against 

the University without the necessity of filing two separate lawsuits in two different venues."). 

This explains why the July 20, 2009 NOI was not directed to Dr. Umashankar. Practically 

speaking, the only intended action was against the Hospital and consequently, the July 20, 2009 

NOI was only served upon the Hospital, as Mr. Marquardt admits. See Pl's Resp. to Dr. Haft's 

Mot. at 3 ("July 20, 2009 - Counsel for Sandra Marquardt served a notice of intent upon the 

University of Michigan Health System pursuant to MCL 600.2912b.") 

Neither Mr. Marquardt's "good faith," "MCL 600.2301," nor "Bush v Shabahang"9 

excuse Plaintiffs failure to direct a NOI to Dr. Umashankar. In Driver v Naini, 490 Mich 239, 

249; 802 NW2d 311 (2011), plaintiff argued that MCL 600.2301 and Bush required that he be 

allowed to amend a NOI to add an entity as to whom a notice of non-party fault had been filed 

although that entity was not an addressee in the original NOL In rejecting that assertion, the 

Michigan Supreme Court explained: 

[A]mendment of the original NOI to allow plaintiff to add CCA would not be 
'"for the furtherance of justice'" and would affect CCA's "substantial rights." 
Every defendant in a medical malpractice suit is entitled to a timely NOI ... 
Applying MCL 600.2301 in the present case would deprive CCA of its statutory 
right to a timely NOI followed by the appropriate notice waiting period, and CCA 
would be denied an opportunity to consider settlement. CCA would also be 
denied its right to a statute-of-limitations defense. These outcomes are plainly 
contrary to, and would not be in furtherance of, the Legislature's intent in enacting 
MCL 600.2912b .... 

. . . A plaintiff must (1) submit an NOI to every health professional or health 
facility before filing a complaint and (2) wait the applicable notice waiting period 
with respect to each defendant before he or she can commence an action. A 

9 484 Mich 156; 772 NW2d 272 (2009). 
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plaintiff has the burden of ensuring compliance with these mandates. With 
regard to the requirement that a plaintiff provide every defendant an NO! 
during the applicable limitations period before filing a complaint, nothing in 
Bush eliminates this requirement. Permitting amendment to add time-barred 
nonparty defendants to an original NO/ on the basis of Bush would render the 
NO/ requirement meaningless and the provision pertaining to nonparty 
defendants, MCL 600.2912b(3), nugatory. 

Id. at 254-256 (footnotes omitted) (emphases added). 

Similarly, in Fournier v Mercy Community Health Care System, 254 Mich App 461; 657 

NW2d 550 (2002), the Court of Appeals rejected the assertion that a good faith effort to mail the 

NOis to defendants was all that the statute required. In Fournier, one day before the statute of 

limitations expired, plaintiff prepared NOis to six intended defendants but due to a clerical error, 

all six letters were placed in the same Federal Express envelope and delivered to the home of one 

of the NOI addressees, a physician. When the doctor returned from vacation three days later, he 

delivered the notices of intent to the risk management department at the hospital. Defendants 

argued that the statute of limitations had not been tolled by the NO Is because plaintiff failed to 

mail them to defendants' last known residential or business addresses. The Court of Appeals 

agreed, stating: 

... MCL 600.2912b does not contain a good faith requirement, but, rather, a 
specific requirement that the notices be mailed to the last known business or 
residential address of defendants. For the same reason, it is irrelevant that 
defendants "may have actually received the notice earlier" than if plaintiff had 
mailed the notices by regular mail. Likewise, the fact that defendants cannot 
show prejudice or delay is also irrelevant because the language of the statute is 
clear. 

254 Mich App at 469. 
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For the same reasons, and because the Michigan Supreme Court directed enforcement 

despite similar arguments in Mccahan and Atkins, good faith cannot carry the day here.10 

Summary disposition is required 

CONCLUSION 

For these reasons, the statute of limitations bars Mr. Marquardt's claim against Dr. 

Umashankar. Summary disposition is required. 

Dated: September 26, 2013 

KERR, RUSSEL AND WEBER, PLC 

B~!!*54~ 
Joanne Geha Swanson (P33594) 

Attorneys for Defendant Jonathan Haft, M.D. 
500 Woodward Avenue, Suite 2500 
Detroit, MI 48226-3427 
(313) 961-0200; (313) 961-0388 (Facsimile) 

10 In response to Dr. Haft's motion, Mr. Marquardt erroneously asserted that at the time the 
initial NOI was sent in July 2009, "based upon more than 40 years of stare decisis, a lawsuit 
could have been filed against the University ... without having previously filed a notice of claim 
with that court." Pl's Resp. to Dr. Haft's Mot. at 13. In fact, the law changed in 2007 when the 
Michigan Supreme Court issued its decision in Rowland v Washtenaw County Road Comm 'n, 
477 Mich 197; 731 NW2d 41 (2007) ("This Court previously held in Hobbs v Michigan State 
Highway Dep't 398 Mich 90, 96; 247 NW2d 754 (1976), and Brown v Manistee Co Rd Comm, 
452 Mich 354, 356-357; 550 NW2d 215 (1996), that absent a showing of actual prejudice to the 
governmental agency, failure to comply with the notice provision is not a bar to claims filed 
pursuant to the defective highway exception. Those cases are overruled."). 
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.. 
STATE OF MICHIGAN 

// 
1N THE CIRCUIT COURT FOR THE COUNTY OF WASHTENAW 

SARON E. MARQUARDT, Personal Representative of 
the Estate of Sandra D. Marquardt 

Plaintiff 

vs. Civil Action No. \ ds.- \.p ::1\ NH 

David S. Swartz 

VELLAIAH DURAl UMAS~ M.D. 
AND JONATHAN HAFT, M.D. 

Defendants _______________________ / 
THOMAS C. MILLER (Pl 7786) 
Attorney for Plaintiff 
P.O.Box 785 
Southfield, J\.1148037 
(248) 210-3211 
millertc@comcast.net 

I -----------~-----------

COMPLAINT AND AFFIDAVIT OF MERIT 

There is no other civil action between these parties arising 
out of the same transaction or occurrence as alleged in this 
Complaint pending in this Court, nor has any such action 

been previously filed and dismissed or transferred after having 
been assigned to a judge, nor do I know of any other civil 
action, not between these parties, arising out of the same 

transaction or occurrence as alleged in this Complaint that is 
either pending or was previously filed and dismissed, 

transferred, or otherwise disposed of after having been assigned 
to a judge in this Gourt. 
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NOW COMES Plaintiff Saron E. Marquardt, Personal Representative of the Estate of 

Sandra Marquardt, by and through his attorney Thomas C. Miller, and states: 

1. Decedent resided in Jackson County at all times relevant to this litigation. 

2. Defendants maintained their professional practices of medicine and/or surgery in 

· Washtenaw County at all times relevant to this litigation. 

3. Defendants were employees of the University of Michigan Health System at all 

times relevant to this litigation. 

4. Plaintiff claims an exemption from governmental immunity pursuant to MCL 

691.1407 (4). 

6. Defendants were initially served with notices of intent pursuant to MCL 

600.2912b on July 20, 2009, and they were again served with notices of intent on or about 

November 14, 2011. 

7. . Decedent Sandra D. Marquardt was a patient at the University of Michigan 

Hospital :from July 17, 2007 through December 4, 2007. During that admission Decedent 

underwent mitral valve replacement surgery on July 20, 2007 . 

. 8. Defendants had a duty to provide medical and surgical care consistent with 

applicable standards of care for anesthesiologists or consistent with applicable standards of care 

for cardiac surgeons. Those standards of care required that Trasylol not be used during mitral 

valve surgery given the changes made by the manufacturer regarding the indications for the use 

of the drug before Decedent's surgery, and given the cautionary warnings issued by the FDA and 

the manufacturer prior to Decedent's surgery. Toe manufacturer's changes to its insert and the 

FDA advisories regarding the indications for the use of Trasylol clearly stated that the drug was 

to be used only for patients with a high risk of bleeding and who were undergoing coronary 

2 
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artery bypass graft surgery. Decedent surgery did not meet both of those indications. In addition 

to the published warnings detailed above, the standards of care prohibited the use of Trasylol in a 

patient that had evidence of possible preoperative renal insufficiency. In addition Ms. 

Marquardt's history of other drug allergies was also a contraindication for the use of Trasylol. 

Once the decision was reached to administer the Trasylol, the standards of care required that a 

test dose be ad.ministered ten minutes before the loading dose, and that the administration of the 

loading dose be accomplished over a 20-30 minute time period before the stemotomy and before 

the infusing of the drug began during the actual surgery. The standards of care for both 

anesthesiologists and cardiac surg~ons are more clearly set forth in the attached affidavit of merit 

and incorporated by reference into this Complaint. Both Defendants h_ave testified that the 

decision to use Trasylol during Decedent's valve replacement surgery was a joint decision, and 

therefore, the standard of care detailed in the attached affidavit of merit is applicable to both 

Defendants even though they are engaged in different specialties. 

9. Defendants breached the applicable standards of care, as they relate to the use of 

Trasylol, in the following ways: 

a. They used Trasylol before and during mitral valve replacement surgery, despite the 

revised indications and warnings published by the FDA and the manufacturer Bayer; 

or, in the alternative, they failed to remain current regarding the indications and 

warnings regarding Trasylol, and used the drug during off-label surgery. 

b. They used Trasylol during off-label mitral valve replacement surgery, when the FDA 

and the manufacturer, who were aware of such off-label uses for the drug, cautioned 

against using the drug for any procedure other than a CABG procedure where the 

3 
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patient was at an increased risk of bleeding, until the drug's safety could be fully 

reviewed. 

c. They also ignored Decedent's preoperative history of other drug allergies and 

possible renal insufficiency, which placed her at an increased risk of a reaction to 

Trasylol and/or at an increased risk of further renal disease from the drug. 

d. They failed to administer a test dose of Trasylol ten minutes before they began the 

loading dose. 

e. They failed to take the requisite 20-30 minutes to administer the loading dose of 

Trasylol while the patient was in a supine position, before the stemotomy was 

performed and before the infusion of the drug was commenced, as recommended by 

the manufacturer. 

11. As a direct and proximate result of Decedent being given Trasylol during her 

mitral valve replacement procedure on July 20, 2007, she developed a significant pre-renal 

condition·complicated by an obstructive kidney condition. She also suffered from a 

coagulopathy that was caused by the Trasylol, and aggravated by the lack of effective treatment 

in the postoperative period of time. Her renal disease, coagulopathy, multi-organ dysfunction, 

acidosis and significant fluid imbalance resulted in a constellation of problems that went 

untreated or maltreated for a long period of time. The lack of effective treatment and an accurate 

diagnosis led to a series of iatrogenic complications due to a prolonged and ineffective treatment 

phase following the operative complications. The fluid imbalance, the coagulopathy, the renal 

dysfunction, the iatrogenic injuries and the nosocomial infections prolonged Decedent's recovery 

phase. She was forced to endure long-term ventilation, hemodialysis, poly-drug therapy, and 

severe depression during her le~othy hospitalization and extreme debilitation. She remained 

4 
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hospitalized for four and one-half months. Upon discharge she was on hemodialysis; she was 

oxygen due to changes in her lungs from ARDS, SIRS, pulmonary edema, nosocomial 

pneumonia, pleural effusion, and atelectasis; and she was discharged suffering from an end-stage 

renal disease, ongoing liver disease, and heart problems that required an extensive array of drug 

therapies and continue to cause severe debilitation. Decedent went from an independent person, 

who was able to perform all ADL's except when her mitral valve failed, to a person totally 

dependent on her husband and others. Those problems were more likely than not directly related 

to complications from the use of Trasylol during her valve replacement surgery. AB a result of 

her chronic kidney and pulmonary complications, Decedent passed away on January 27, 2010 

from those medical complications. 

12. As a result of the above injuries, Decedent suffered considerable pain, suffering, 

mental anguish, disability and medical expense before her death. Those same injuries resulted in 

her death on January 27, 2010. 

13. Saron E. Marquardt was appointed. the Personal Representative of the Estate of 
. 

Sandra Marquardt by the Jackson County Probate Court under# 10011754-DE. His letters of 

authority were issued on June 14, 2010. 

14. Decedent was survived by a son, several sisters and a spouse. 

15. As a result of the death of Sandra Marquardt, her son, her sisters.and her husband 

were denied her love, society and companionship. 

14. As a result of her death the Estate of Sandra Marquardt has become obligated for 

the costs of her funeral, burial and last illness. 

WHEREFORE, Plaintiff Saran E. Marquardt, the Personal Representative of the Estate of 

Sandra Marquardt, requests that this Court grant the Estate of Sandra Marquardt a judgment that 

5 
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fairly, reasonably and adequately compensates Decedent for the pain, suffering, mental anguish, 

disability and denial of social pleasures and enjoyment she sustained before her death. 

Additionally, Plaintiff requests that the Estate be compensated for the losses suffered by her heirs 

at law and for the funeral, burial and last illness expenses incurred. · 

Respectfully submitted, 

Thomas C. Miller 

6 
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I 

STATE OF MICIDGAN 

IN THE CIRCUIT COURT FOR THE COUNTY OF WASHTENAW 

SARON E. MARQUARDT, Personal Representative of 
the Estate ofSandraD. Marquardt 

Plaintiff 

VS. Civil Action No. 

VELLAIAH DURAI UMASHANKAR, M.D. 
AND JONATHAN HAFT, M.D. 

Defendants 
I ---------------------THOMAS C. MILLER (Pl 7786) 

Attorney for Plaintiff 
P.O.Box785 
Southfield, MI 48037 
(248) 210-3211 
mi11ertc@comcast.net _____________________ / 

. AFFIDAVIT OF MERIT 
(Previously filed in the Court of Claims # 10-4 NH) 

NH 
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STATE OF MICHIGAN 

IN THE COURT OF CLAIMS 

SANDRA D. MARQUARDT 
PLAINTIFFS 

VS. CIVIL ACTION NO. NH 

TIIB UNIVERSITY OF :MICHIGAN BOARD OF REGENTS 
(UNIVERSITY OF :MICHIGAN HOSPITALS AND 
HEALJH.CENTERS) 

DEFENDANT 

------------------------'' 

I. 

2. 

3. 

4. 

5. 

6. 

AFFIDAVIT OF MERIT 

I, Javier H. Campos, M.D., having been duly sworn, state: 

I am licensed to practice medicine in the State of Iowa, and I was so licensed at all 
times relevant to this litigation: · 

· I am a professor in anesthesiology and director of cardiothoracic anesthesia at the 
University of Iowa Healthcare 

I am engaged in the full time clinical practice of anesthesia/cardiothoracic 
anesthesia, and I was so engaged at all times relevant to this litigation. 

I have received and reviewed the notice of intent provided to me by counsel for 
Ms. Marquar~t. 

I have received and reviewed medical records from counsel for Ms. Marquardt. 

I am familiar with the standards of care for anesthesiol9gists, as they relate to the 
indications for the use of Trasylol (after November 2006) during mitral valve 
replacement surgery. 

7. The standards of care for anesthesiologists, who are involved with cardiothoracic 
surgery to replace a mitral valve (after November 2006), requirt: that Trasylol not 
be used during such surgery given the changes made by the manufacturer 
regarding the indications for the use of the drug, and given the cautionary 
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warnings issued by the FDA and the manufacturer prior to that date. The 
manufacturer's changes to its insert and the FDA advisories regarding the 
indications for the use of Trasylol clearly indicated that the drug was to be used 
exclusively for patients with a risk of bleeding and who were undergoing 
coronary artery bypass graft surgery. In addition to the published wa:tnW.gs 
detailed above, the standards of care would prohibit the use of Trasylol in a 
patient that had evidence of possible preoperative renal insufficiency. Once the 
decision was reached to adrrri:aister the Trasylol, the standards of care required 
that a test dose be administered ten nrin.utes before the loading dose, and that the 
administration of the loading dose be accomplished over a 20-30 minute time 
period before the stemotomy and before the infusing of the drug began. 

8. The anesthesiologists, who were involved with the subject mitral valve 
replacement procedure, breached the applicable standards of care, as they relate to 
the.use of Trasylol; in the follovving M:!.ys: . • 

a They used Trasylol before and during mitral valve replacement surglry, 
despite the revised indications and warnings published by the FDA and the 
manufacturer Bayer; or, in the alternative, they failed to remain curr~nt 
regarding the indications and warnings regarding Trasylol, and usedjthe drug 
during off-label surgery. t 

b. They used Trasylol during off-label mitral valve replacement surgery, when 
the FDA and the manufacturer, who were aware of such off-label uses for the 
drug, cautioned against using the drug for any· procedure other than a CABG 
procedure where the patient was at an increased risk of bleeding, until the 
drug's safety could be fully reviewed. 

c. They also· ignored Ms. Marquardt' s preoperative history of other drug 
allergies and possible renal irum:fficiency, which placed her at an increased 
risk of a reaction to Trasylol and/or at an increased risk of further renal 
disease from the drug. 

d. They failed to administer a test dose of Trasylol ten minutes before they began 
the loading dose. 

e. They failed to talce the requisite 20-30 minutes to administer the loading dose 
of Trasylol while the patient was in a supine position, as recommended by the 
manufacturer.' · 

9. The anesthesiologists that participated in the mitral valve replacement surgery on 
Ms. Marquardt would have complied with applicable standards of care, if they 
had insisted tbat T;rasylol µ.ot be used, in light of the FDA warnings and the 
changes maq.e by the man'Ufacturer regarding the indications for use of the drug. 
Additionally, an ~temative drug should have been used due to the patient's 
preoperative evidence of possible renal insufficiency and the patient's history of 
other drug allergies. ' 

10. As a direct and proxhp.ate result of Ms. Marquardt being given Trasylol during 
her m.itral valve replacement procedure on July 20, 2007, Ms. ~arquardt 

2 
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developed a significant renal condition complicated by an obstructive condition of 
the kidneys. Her renal disease, coagulopathy, multi-organ dysfunction, acidosis 
and significant :fluid imbalance resulted in a constellation of problems that went 
untreated or maltreated. for a long time. The lack of effective treatment and 
accurate diagnoses led to a series of iatrogenic injuries due to a prolonged and 
ineffective treatment phase following the operative complications. The fluid 
imbalance, the coagulopathy, tl;te renal dysfunction, the iatrogenic injuries and the 
nosocomiaI infections prolonged Ms. Marquardt's recovery phase. She was 
forced to endure long-term ventilation, hemodialysis, poly-drug therapy, and 
severe depression during her lengthy hospitalization and extreme debilitation. 
She remained hospitalized for four and one-half months. Upon discharge she was 
on hemodialysis; she was oxygen dependent upon discharge due to changes in he 
lungs from ARDS, SIRS, pulmonary edema, nosocomial pneumonia, pleural 
effusion, and atelectasis; and she was discharged still suffering from renal disease, 
ongoing liver disease, and heart problems that must be treated.with an extensiv..e 
array of drug ther.apies and continue to cause severe debilitation. Ms. Marquardt 
went from an independent person, wb,o was able to perform all ADL' s, except 
when her mitral valve failed, to a person totally dependent on her husband and 
.others. These problems are more likely than not directly related to complications 
from the use of Trasylol during her cardiothoracic surgery. 

STATE OF IOWA 

COUNTY OF 

) 
§ 
) 

Respectfully submitted, 

Javior~n 

On the ,r; day of January, 2010, Javier H. Campos, M.D. appeared before me, a 
Notary Public, personally and being duly sworn, acknowledged signing this Affidavit of 

M~anddeed:. 

,Notary Public 
Jo/t11(ffl Coun~, lowa 

My Commission Expires: 1/ :T IJ 

3 
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LAW OFFICES 
OF 

THOMAS C. MILLER 
~:o. ROX 785 

SO , nrFI£LO, MICHIGAN 48037 
248-2.t0-3!11 

July 20, 2009 

I 
Risk Mat1ager I 
University of Michigan H~tq System 
1500 E. Medica.! Center Drivej 
Ann Aibor, Ml 48 I09-5912 I 

Re: Sandra D. Marquardt 

Ui\11HS 

RlSK MANAGETv1ENT 

Dear Risk MllllOger: I 

You ru:e hereby n<>tifij that Sandra D. Mru:quardt inteads 10 nle suit againS1 
Jonath~n Haft, M.D., Um:.ashMkar Vellaiah, M.D., Ranjiv Saran, M.D. and the University 
of?vfichigal1 Health System, Irle. (Un.iversrty of Michigrui l·fospitals ~ind Health Centers). 
upon the expiration of l &2 da)js from tbe above date. This notice is being provided 
pursu:mt ·io MCL 600.29l 2h. fhis same statute pfaces certain nbfigations upon each af 
you as well. One of those o.bli:e.ations is to provide the undersigned wit:h a.copy of all 
medical records co,1ering 1.he dare and treatment of Ms. Marquardt. The tmdersignc-d has 
already received the full hospi\al chart covering Ms. Marquardt's inpatient sta. y ftt)m J u1y 
l 7, 2007 to December 4, 2007~ however, the clinical records covering ber pre~atlmjsshm 
assessments and her post-qpe,iive care have not been supplied, :;o a specific request is 
made for these records. 

Drs. Ha.fl, VeHaiaJ1 .an9 Saran, toat.~ther with their associates. residents and 
fallows. were all agents/empforees-ofthe University of Michigan HealtJ1 Systern. me, 
and tl1e University ufMichig~ Health System, Inc is re..'>-p<,nsible for their actions under 
principles of respondecrr superror. 

Ms. !'vfarqu:ardt's modiqa.f hi'story is well documented in the University of 
Mit'higan Hospitals and Medich! CeHters' chari covering ihe above admission. Ms. 
Marquardt agrees that it contair,s the relevant medical history necessary for this notice of 
intent In addition, all oftht relevant medfoal trnar.rnent regarding this notice of intent is 
contained in that hospital chmi Certain portions of th.e c.nre und treatment pr()vided to 
Ms. Marquardt should be highlighted below, so that there is sufficient context to explain 
the claims hefog made below. 
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Ms. Marquardt was 
I 
own to have-suffered drug reJctfons to penicillin and 

cefuiaxone. r fef baseline or·~-operative renal function studies revealed some degree of 
renal insuffici7°CY, Sp~in91Jy. ~er pre-operative creatinine level was reported to be l .4 
(o.n .two occasions), -her pre-of rati ~ BUN. level was reported to be 2.1 ( on two 
occasions) and there was evi ence of signineant levels of blood in her pre--operative · 
urinalysis. 

Dr. Haft admitted Ms.lMarqµardt in order to stabilize her cardiovascular status 
?efore _performing a mitrel v.a ve replacement p.roc~dure. He was partfoul!rlY ln:teri;!st.::d 
in gettmg her off her Coum~dfn and onto IV Heparm, so that her coagulatt.on could be 
more Gloscly controlled dunntand after the swgery. He wanted the INR to be equal tQ 
or less than 2.0 and he wanted her P'IT 'levels to he betwe.en 50 and 70 before pmceeding 
Wi!h the surgery. Her INR 'Wi· 2.8 on admission and had fallen to l .6 by July 19111

• Her 
Pn'· was 42, 9 on admission · d feH ·to 33:? by July 191

". He initially planned 011 surgery 
for July 24i.<i; however, 1hat da e was subsequently moved up to July 20111

• 

The Anesthesia Recor , which was prepared incident to the mirral valve 
replacement procediue perfo ed on July 20d\ establishe.d the following timeline: 

I. The ancsihe:.~ia was started at 0645, 
2. The palicnl brought to the ope-rating room at 0702. 
3. The anesthesia 'nduction er1ded at n&OI. 
4. 'The patient wa, placed in the left laieral decubitus position at 0804. 
5. The baselin-e AfT was drawn at 0804 and reported to be ! 57 (the exact 

equipment use9 Is 11ot reflected on the chart). 
6. TI1c surgical in¢ision was made a{ 0839. [No I.est dose or loading dose of 

7. 

8. 

9. 
10. 

1L 
12. 

13. 
14. 

Trasvlof was alimini~tered before the incision and thoracotomy as 
re uired bv the manufacturer in. its. insert] 
The 200 ml Joa, i.ng dose of TrnsyJol was given at 0909. !No t~t dose 
was ·ven befo e die loadin dost ns re aired lw the numufactul'cr in 
its insert.f 
TI1e first ACT I ve] obtained atmr the loading dose ofTrasylo!was 
re.ported as 999~ which was apparently the hr.ghest level that could be 
digitaUy displSjjcd by the -equipment, at about 0915. 
TI1e Trasylol infusion dose of50 ml/hr w.:is begun at 091 &. 
TI1e first dose o~Heparin was administered at 0930. [There was confusion 
in the record as o the exact dosage gi'ven at that time. 'l11e written 
cI1ronofogy indi ·1tes tlmt 25,000 units were given. The graphic summary 
indicates that 2,$00 units were given; however, the total on 1ht graphic 
~11mrnary indicates rhal 35.000 to1al units were given during the proce<lW'e. 
which would ha{1c irrcfuded l 0,000 units a1 I 230. Dr. Haft il)dicates in his 
operative report \that she was "systemk:al1y heparinized with 3 mglkg 
sodium h·eparin'j, which wi1uld mean that she was given about 250 mg. 
given herknowtj weighlof77.l kg.} 
FuH cardiopulml>nary bypass wiis ini!iate<l al 0942. 
The first ACT !:lvel-obtained after the Trasylol mid Heparin were given 
reflected a conti\ming level of 999 at 10 IS .. 
The ACT level tjbtained m am.mt I l 15 revealed a Jevei of 545. 
The ACT level -dbtafned at abvu! 1215 revealed a level of 499. I . . 

I 
; 

i 
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! 5. The second do~e of Hepruin containing l 0,0.00 or 1.000 ·unrL<; was given at 

1230, ~ 
16. The ACT leve obtained at. about 1300 revealed a !eve(· of 387. 
1 7. The cai:diopul · mu:y byp.as~ .was tem1inated at I3 I J. (Ihe total time 

sp.ent on the :vpass equipment was reported bv "Dr. Hait to have been 
:2p9 nlinntes.11 · ' ' ' ' 

J 8. TI1e AC.T leve obtained at ~bol.ll J 315 reve~le.d. ·~ level M 590. 
J l). A 250 mg dos of Protamine was given at about 1330. 
20. A 50 mg dose )f Protamine was given at about 1400. 
2 i. · The ACT ievc I obtained at about ! 400 revealed a level of 158. 
22. The surgical <lr;essing wa:s completed nt 1445. 
23. The patient w1$ transforreg to the T1CU at 1501. 
24. TI1e anesthesi~I was ended at 1515. 
25. 111e Trasylol in.fusion was Lermfoated at abour 1530. 
Jn January 2006 a gro~p -0f physicians and research experts published the resuhs 

of an extensive study comparibg the·drug Trasylol ,vith 1wo mher similar acting dmg.i. 
Their findings were accepted .for puhlicalion 111 the prestigious New England Journal of 
Medicine. That article, togethbrl with a similar smaller study published in the March 2006 
issue of Transji,sion, began to raise serimis que~iions about the safeiy ofTr.:1$ylol. The 
FDA apparently became nwi1rf of those rwo studies and responded by pub fishing a 
"Public Health Advisory for 1 r.asylof' dated February 8. 2006. l.n that advisory they 
informed the medical professi n. particularly the cardiac stlrgeon.s a:nd anesthesiologists, 
that they were aware of two st dies that were reporting an increased risk .of de.a.th and 
serious injury du7 t~ renal an_d\hcart disea.:e inc~~ent t .. 1 the us~ ofTrasyl?I•. when . 
cnmpared 'to the mc1denee ot 1uch results m panents who received two sumlar actmg 
drugs. Following the FDA in\fstign,tion and following consult.ntions \)'.,ith the drug's 
manufacturer, the FDA adopttj] a revised fnseri lo be distribute.cl 1o all physicians who 
·were the ei1d ~~crs ~f the drugj That new insert Mis. pu~lished and m?de available to the 
relevant physi.cmns tn Novemlter 2006. Jn that publtcatron the mnnufacturer added 
additional infomtatfon and cautionary content regarding tlle risk of renal, cardiac and 
vascular risks ,,.,1th the use o:fthe dmg. Ofpm:ticulnr note was the manufacturer's 
"fodications and Usage" scct.idn. Trasylol was indicated for prophylactic use to reduce 
perioperative. blood loss and th~ n~e-0 for blood transfusion in patients llndergoing 
e:1rdiopulmonarv by}!ass in the ~urse of coronn:rv Jtrtery b:nmss graft s.nreerv ·wflo 
.are at an increased risk for bl!ood loss and blood tran.,;fusion. 

It shoufd be noted. that the e.ar!ier insert also Jim'ited the indications to patients 
un¢1ergoing coronary arte:11 bypass grofl procedutes in which cardiopulmonary byp;:'lss 
equipment w~s used; hmvever,)boih the medical spt"Ci~Hsts iiivo!ved a:nd the 
manufacturer itse{f \\'eie awa:r~ that the dmg was being used for off-label surgeries 
.including cardiac valve replac4ments. In December 2.{)06 the FDA again advlse:d the 
medrcal c-0mmunity that it \.Va~ivery concerned about. Trasylol; however, it wtmted more 
in.formation befor~ i;naldng a decjsion regmxHng the safety of the drug. ·n1e FDA 
re.que.sted and Bayer agreed .fo inform its cuslomers thai the drug was to be used in strict 
compliance with the insert. Sp~dficaUy, the manufacturet iold its users to adllere strictly 
to the indkatfons contained in 1e old and new insert. i.e. rt ,,.,·as to be used imly in CABG 
pr-0ce<lures. TI1e FDA iss~cd arress re!e-:lSe regarding the ne,w insert in Dc.cember 2.006. 

-----·-------·-------- I 3 
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and Bayer drafted a form JettJtr. which it sent to· each of its customers in the same month. 
The FDA iµdfoated :hat it warted t!1e ph_ysici~m;'to '"1:ndersl.and ~he nGW warnings and 
use The pro.du. ct as ·dtrected b~l lhe f mserr]". 1 Ire new msert specifically state.d that the 
drug was to be osed only dnnpg CABG procedures. In the December letter th~ company 
also made it. very clear to the: physician.c. that the drug ,vas to be used inciden.1 to CABG 
procedures only. They also a(!vised the physicians of the renal and cardiac risks raise.ct in 
the fiterature. The ler:t¢r high$.g11ted the changes in the. new insert, which had been 
published fo Novem_ber 200?· I It is believed that the inf.o_nnation from th~ .FD~ and. f:rom 
Bayer was emmnumcated d1rictly to Dr. Haft. Dr. Vellaiah and/or the Untven,,ty ,)f 
Michigan Hospitals and Medi aJ Centers in la1e 2006. 

The revised 2006 inse. . · made many critical points relevant to tlre facts in this 
matter. Pirst, the use of the d~g was to be restricted to C:i\.130 P:oce<.hires: ~cl wns not 
m be m-;ed for valve replac.em[1u procedures.. Seco11d, patients wrth pre-ex1stmg renal 
ilt::m:fficicncy were at an incre· se.d risk of developing renal complications from the use of 
Tras;ylof. Third, patients ·wit11 other drug allergies \Vere more likely to have a reaction to 
Tra.'lylol. Fourth, a 1est dose fTrasyJoJ was to be given at foast ten minutes before the 
lo.adfo_g dose of the.drug. Flft,, the loading dose was t.o be-given over a 20-30 mim1te 
titne per:iod·belhre infusion of

11the rlmg. Sixth, the patient was to be placed- in a supine 
position during administration oftlle test dose and the Joadi.ng dose. Seventh, the pat-Jeni 
was to be closely monitored dpse)y for. possible coagulopathy when Trasylol and 
Heparin were adminisi:er~ co~currcntly. An elevated ACT level might not reflect a high 
therapeutic level of Heparin. when Hepa.tin ·was adminisiered concurren'ily with Trasylot 
E1ghth, Protamine titration shdnld be us<-"Cl to establish the adequacy of Heparil1 levels 
befure any Trasylol is given. s~ that the antJ-coagu!ation effects of the two drugs can be 
separated: and so that the results oftha1 tit:'1tion could be us~ to detennine. the effect of 
the Hepann d1erapy throughot~1 the operatrve and r>ost-opcrative phases. Ninth, the 
therapeutic level of Heparin must be kept ahove certain levels during the procedure 
( re.fleded by careful monitorln~ of coagulation studies) in<lep1mdent of the anti~ 
coagulation. eilcct created by tfue Tras>'Jol given concurrently "Vtith Heparin, 

111e medical records otil\,fs. Marquardt reflect rl1at no test dose of T.rasyloI ,,,ras 
udmi.nistered ten minutes befo:k the loading dose. ll1e patient W3S not in a supine 
posifion when she was given tit~ loading dose ofTrasyloL The Joridi:ng dose was not 
given slowly over a 20-30 minhte period of time (only nine minutes separated the loading 
dose from the stmi. of the 1nnrslon ofTraslol). Ms. tvl'arquardt had .a history of two 
different drug aHer.gies. The pjocedure \~1as a valve repinc-cmem procedu1-e and not a 
CABG procedure. Ms. !vfarquardt did have evidence of pre-operative kidney 
dysfunction. Lastly, she was nbt closely monimred after the .administnnion of Trasylol 
and Heparin to detemtine the aJ1ti-coagulatio11 effect ofHeparh1 alone versus the 
synergistic anti-coaguli;tion e.flkt af'1he two drng:S in combination. 

Following the .surgery, during which Ms. l'vfarqunrdt received Heparin and 
Trasylol, she began t-0 man.ifr:s~ sibrnificanr clinical signs and symptoms of renal disease, 
which fed t(} rnultipl_e other org~n system pr<>blems. The lack of attention to her renal 
compHcntions from the Trasyl:o;l resuhed in other Iati::ogenic complicatfons at1d 
nosoe-0mial infections. Despite' numerous medical diagnoses formulated by the- numerous 
physicians who treated Ms. M.~i1ardt over ti1c four months ofpost-o:pera.tive care. the 
diagnosis of Tmsylol induced ~1hology never appeared. ft was not even mentiqned ,is-

' l 
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part :of anyone's differential. iagnoses. The vi;rious treatjng phys.icians did profier 
opinions regarding the etiolo!. of her renal disease, spedficaliy. that tI1q were posf--op 
c~:q1plicatlo1'is and. that may h ve been mfated to the lengthy petiod of dmQ spent on the· 
bypas~ equjpment; however. hey never once mentioned the drug Tmsylol as a possible 

factor. D - ! . ..,~I ard . . ,., U. ·, f.,,~. h .. unng t 1e ttme NiS. arqu twas an mpat1cnt at u1e mversity o MIC igan 
Hospital, tbe following <lia ses were made and repeated often by the· various 
physiciru.1s charged w1.m·prov1ding her ,vith care fur her post--operative complkation.s: 

J. Various nosocimial infections, bacteremia and sepsis. 
2. Il).'perglycem.11 secondary to surgical :;tress requiring Tight G!yccmic 

Control 
3. Oligurk 
4. Diminished C ronary OutputlCoronary fndex 
5. Hemorysfa secJruiary 10 long coronary bypass 1nachine time 
(J. Fluid overload j 
7. Renal I·Iyt.wpe~llision 
8. Pofyuric Re,nal:failure secondary to prolonged pump time 
9. Acme Tubular Necr<lsis (ATN') 
l.O. Hyperphospha*mia 
fl. Ac,ute Kidney f!ajury (AKI) secondary to ATN 
12. Hypotension ~ 
13. Pulmonatv Ed n.a 
!4. Non-oHguric Th nal Failure 
J 5. Ac.ute Respir'dt<pry Distress Syndrome (ARDS) 
16, Systemic lnffammatory Response Syndrome (SIRS) 
17. Prolonged Rt.,sJ

1
ira1nry Failure 

I 8. !-Iemat:uria 
19. \<fetabolic Acid(,;;is 
20. Pleural Effusi mi 
21. Swallowing Dyffunction 
22, Hypotl,yroidis~ 
23. Hypercarbia \ 
24. Hypoxemia i 
25. CHnical Depreskion 
26. Peri-operative 1scular leak 
27. Respimtory Adfosis 
21L Anemia J 
29. Atrial Fibrilfati n 

I 

30. Sick EuthyToid Syndrome 
3 J. Prerenal i\ wte~ia 
J 2. ModernJe Diffe "rrtiaroo Encepha/oparhy 
3 3. End Stage Ren , Disc.--ase 
34. Pulmonary Ve!tj Stenosis 
35. Ulinary Tract hifectkm flfTI) 
36. Adrenal 1nsufl'itjiency 
37. Chole.cystitis I 

i 
I 

I 
I 
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38. Wound DehiJnce 
39. Extracellular Fruid Volume Depletion 
Each ofdte above dia;oses appear to be related to Ms. Marquardfs underlying 

renal disease. tbe iatrogenic e brts made hy the medical staff to diagnose and treat thc
un<lerlyi ng renal disease, rhe osocomial infect:ions resulting fium her long hospital stay, 
prob[ems caused by the inabi l}tY of the m~xtical staff to correct the fluid imbalance 
s.ituation caused ?Y her re~I dtysfonctkm, or fr-0?1 the e_ffects o! the. lon. g.,-ten~ hospital 
stay and the decompensation used by the owrwhelmmg medical and emou,:mal. 
CQ~ditiOl)S, 

Ms. Marquardt bas been lbliowed by her primary care physician Raymond Cole, 
D. 0, 107 W. Chicago, Brcoklb1, MI 49230, h~r nepfo·qlogists R. V. NagesJi. M.D'., 205 
N. Bast A.venue, jack$on, Mf/9201 .her pulmono'logist R;;ibert D. Alb;::rtson, M.D .. 900 
E. Midugan A venue, Jacks~n MI ~9~? l, and her. cardiologist Bischan H assunizadeh. 
M.D.,205 Page Avenue. Sun B, Jackson. MJ 49201. 

TI1e standards of care for anesthesiologists assisting in c:ffdiac surgcrie1> involving 
the use of cardi?pulmo. ~acy b;~lp. ass <:qtiipment .~md cardfac surgeons rcqidre.· that. Tmsylol 
not be used durmg cardiac v · e procooures perforro,ed a:fier November 2006. given the 
advisories iss1;1ed by the FDA . d Bayer. l11e standards of care for both specialties also 
requite that Trasyl.ol ii1duccd -renal disease should be rule.cl out as soon as possible, if 
renal diseas!'.) is diagnose() o; Juspecte~ fo!Imvrn.g a s~rgical pr<:cedur~ i~ whic? Tra~ylol 
wa.~ used. These same st&ndJds require tl1e appropnate 1ise of Hepann m ¢0nJunct11:m 
;);1th the concurrent use oftrJ1~ylol. The anti-coagulation effect of Heparin must be 
isolated from the overan anu~l'Oagutation effect of Heparin and Tt'i;!Sylol in combination. 
Trasyiol should not be use<'.l ~ 1 a Heparin sparing agent, Addjtional Heparin therapy may 
be needed even if ACT levels · e elevated. Protamine titration m measure Heparin 
th.ernpeutic levels must be pe 01med before the administration ofTrasylol and that 
baseline level. must be used terlde:termine if Heparin is needed to maintain an1i
wagu.fotio~ tl:erapy i:1ttawopctlutrvc.fy and P?St-operatively, ~ven that !)1c Trasylol in a 
renaJ tnsuffictent patient rr.n~~ be long-lastmg and affect anti-coagulatlon test re.suits, 
leading to reduced Heparin therapy post--0peratively. These standards of care also require 
the physician to identify, caret,· Hy monitor and eff-ectively treat Ourd !e:veli- to avoid 
c.ardio. rulmon8:Y compiicalfo S d~1e to fluid over:oad or due. to extracell.ular iluid vol~e 
depletion .. 1f diagnosed, Tras~ lol induced .rennl d1sease must be aggressively treated w1th 
appropriate anti-Lhmmbotrc dipg therapy, and th~rapcutic Heparin levels mwrt he 
implemented (o cou.11ter the Tria.sylol tnduced coagulopathy. lfTrasylol is indicated, the 
appficable sLandards of care rtjqufre thai a test dose of l ml be given at least ten minutes 
before tl1e loading dose. Then the· loadlmz dose should be given slowly over a 20-30 
minute time period a:fier in<luduon of ane;thesia and befo~ th~ sternotomy, while the 
f)<ltient is in a supine position. I Then the coustanl infusitm ofrhe drug is begun and 
continue.d until the surgery i.s 6ompteted ;.:ind the patient leaves the operating room. 

The standards nfcare 1br nephrologists require thm TrasyloJ be considered as a 
possible cause for acute prcrc1}a! k.idncy <lisellse, when a patient in 2007 undergoes a 
mitr.al. valve rep!scement and ~eve!ops ARf \1.1i:hin hours of,hat procedure. Trasy!ol 
induced kidney diset1se must 8e ruled o~!l in such dr.:umstances. ff Heparln and Traqylol 
were both given during the pr4cedure, th.en the standatds of care requfre that the 
consulting nephrologist asses,abnorrnaJ coagulation studies to determine whether or not 

I 
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the abnormality is .related to t e anti-coagulation eftect of Heparin or the anti-coagulation 
effecfof Trasyl!>l, and then tr at ili~ put.font accordlngfy. These same S'ta!!dattls. requi.,:e 
thru the patient's fluid rmbal · ce· be a.'iSes.~ and treaK'i:l appropliately. If the abnonnal 
fluid level condition cannot b resc,1ved effectively with diuretics and rhe patient has 
evidence of ARF, then the patient must be placed on som~ fom1 of lempor'df)' dialysis to 
manage the flu.id abnorrnatityl espedrJJy if the fluid fluctuations are causing generalized 
edema, pulmonary.edema anfor car-diac dysfonction. The flufd level tluctmxti9ns and 
renal function test results sho~ld not be treated symptomatically; ins1ead, a cause must be 
csr.abiished for the renal dvsfimction and treated in a timelv manner. TI1e anti-

coag11~mie1n e.·.ffect of J:Iep~nE1
• u~ be isolate. d fro .. · Jn the overaII anti-coagulati~n eft~t of 

Heparm and Trasylol m corn mation. Trasy!ol should not be used as a Hepannspanng 
agent. Additional Heparin th rapy may be needed, even ff ACT levels and other 
measures ofhypoooagulation elevaied. lfdiagnosed, Trasylol induced renal disease 
must be aggressivdy tre~.tcd ,.kith appropriate anti~thrombotic drog therapy, and 
therapeutic Jfopa:rfo levels mJ;r be implemented to counter the Trosylol induced 
coagulopathy. l 

brs. Haft .and Vdfaiah togcthe.r with their associates, residents rmd feHows, 
breached applicable st~ndards[of care for cmtliac surgeons and/or anestbesiolo!_;ists 
assisting fo cardi.w procedures in the following· ways: 

1. They use<l Trdylol incident to a mitrnl valve replacem.ent procedure, 
despite the indibations publishc<l by tlm FDA and the manufacturer Bayer; 
or, in the a!temktiv~. they faile.d to remain current on ihe indications for 
the drug and tit the drug during an off-label pr:ocedure. 

2. 

3. 

4. 

5. 

6. 

7. 

8. 

They usoo Trru !ol for an of.f-hibel purpose, when the FDA and the 
manufacturer, ,

1
i1~1were aware r;f the off-label uses nfthc drng, cautioned 

against using tl e dn1g for any procedure other than a CABG procedure. 
until the dmg's safety could be fully reviewed. 
They ignored Ms. Marquardt's preopemtive history of other drug allergies 
and ~nal i~sunpciency. whkh pl~ced her at.an inc:eased risk o(_an allergic 
reaction to frast,,lol and/or at a11 mcreased r1sk of further renal disease 
from the drug. I 
They I<1ik.d 10 a~iministcr a tesr dose ofTrnsylol ten mint1tes before they 
began tlie loading dose. 
Thev failed io tlie. 20-30 minutes to administer the loading dose of 
Tra;ylol while dle patient was in a ~-upine position, before the stcrnotomy 
was performed .lmd before: the inlhsion of the drug ,;.vas commenced, 
·nw:y failed to ajiequateiy separate any coag,ilopathy cnused by the 
Trasylol from a-1tY ooag1llormthy caus.ed by Heparin therapy or the lack of 
thm therapy, an<li, in so doing, they decreased or withheld Heparin therapy 
from the patien1l~hcn she acnmlly needed the therapy to counterac1 the 
TrasyloJ effects pn the kidneys. 
The foiled to r:4ognize the connection between Trasylol (thrombosis) o:nd 
the hypocoag~~patby demonstrated in the laboratory results. 
l:1ey failed to i9stiru~ <l!alysts au.d:'or_appro~riate diuretic therapy in a 
!lmdy man.ner tf mamtiun.an appropnate .fluid balanct~, 

' I 
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9. 

IO. 

I 
They faHed 1o ldfagnose Trasy[nl induced renal disease. and treat il 
appropriately fu ·a umely manne:r:. 
They f~iled to ktiagnose the prerenal disease cau~ed ~y the Trasylol and 
recognize That lthe problems tbey w~ en~un,tenng m regards to 
pu!n'tonat1• edtma. c.ardfac dysfunction and other o.rgan system failures 
w-e.re din;ctlr "lated to.the renal:disease. iatrogenic consequences of the 
inappropriate · • trnent protocols. oosocomfa1 infections and/or from long 
periods of ventilation, <lecompensation and debilitation. 

Drs. Haft a!Id VeilalafL to.ge01et with their associates, residents and follows, 
would have com.plied with applic;ble smndards of care, if they had decided not to use 
Trasylof during Ms. Marquar,t's mitral valve repair procedure on July 20, 2007, given 
the FDA and manufa~ttrer w r:n. ings against us_in. g it for such procedures .. 1f they fe!l that 
the pmcedure and pnmmt wa anted tht use of fr<L-.yloL then they needed ro recogrHw 
the -0ther risk factors presenk by her prior drug allergies and pre-existing renal 
insufficiency. They also had .. use the drug.as indicated in the insert -regar<ling a test 
dose, the loading dose and co~ular,io1.1 {!.Ssessments during and after the ptoc.cdurc. ·1ncy 
also had to role out Tr:asylo1 ifduced renaJ disca.<1e given the problems that presented in 
the immediate postoperative rjeriod. Then they .nc.eded to troat the. Trnsyh,,I induced renal 
disease, the coagulopathy, the~tluid imbalance and the effects of the renal disease on 
nt11er <)t!,,}ftn systems ma timel, ' manner. 

Dr. Saran, bis a,,;socia:r s, fellows and residents brei.,ched appHc-0blc slandards of 
C'.are in the foll~~ritig :~ays: I. . . ' . . 

1. J hey J.u.Jed to Iiagnose and treat Trasylol induced acme renal frulvre in a 
timely manner. In fact, the diagnosis was not .mentioned at ·a1l in the 
various progre ,s not.es prepared by Nephmlogy over the many months that 

2. 

..,. 

.), 

4. 

the dc,partment !under the initia:l lead:ership of Dr. Saran. 
They failed to ihstitute timely dialysis to address an abnOtJU/ll fluid level 
problem that ,\~Sa major prohlem for many weeks. Instead, the problems 
were addressedl_wi1h varying at1emp1s at diuresis, which pmvided only 
temporary relief at best. Despite numerous suggestions to implement 
dialysis, the prdcess \Va!: not started for more than one month following 
the onset of AR!F. 
'They failed ~o it1 

predate that Ll1e obstructive pr~renal kid~ey disease that 
appeared eVJde. twas caused by Tra:;ylo1 5 and thu'l the panent needed 10 be 
plaeed on dialy is. 
TI1ey failed to ~predate that despite the hypocoagulabl~ the Trasylol 
related kidney ~isease ncede.d to be treated \:\rith 11ggrcss.i ve an1j-
coagufation thei'aPy .and anti~thombotic agent.<;. 

Dr. Saran, his associatds, residents and follows would have complied with 
applic.:ible stnndards of care fot nephrdogists if tbcy hnd diagnosed mid treated the 
Trasylol induced renal failure ~ a timely manner. They also had tu treat the fluid level 
problems with a temporary fonn -0f dialysis in a tinmlymanner, given the significant 
problems in tl1e pulmonary anq cardiac syMems that the fluid or lack of fluid was causing. 
The fluid le:1els, "':hich were dt~tly r~lated to 1he- underlying r~al diseas~, tt¢eded to be 
treuted by diagnosing the undeftymg d1sease proci;ss and by treating ~at d1sea~e process. 
not by u'Sing. diuretics to try to r0movc the fluids. !)uri11g the early treatment process. the 

I 
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I 
patient sho,1ld have been p!acbd on temporary dialysis to more effectively remove excess 
fluid to reduce the fluid oveirad or 10 increase fluid tevets t.o force renal perfusion. 

As·a direct and proxi , ate result of the above negligent acts by Drs. Haft, Saran, 
~d VeHaiah {!og~ther with _ eir.associate.~, reside.nts an~ fe[JD'ws), Ms. MarqURrdt was 
g.i\'t .. 'll a conmund1cated drug unng her mitral valve repair procedure on July 20, 2007. 
Th. is drug th(;)n caused a prerehaJ condition complicated bY'an obstructive condi:tkm of t11e 
kidneys, She also v.--as. sufferibg.from a coaguk>pathy that was caused by the Tnisylol,. 
and aggravated by the lack otje:ffective treatment in the postoperative period of timl,!. Her 
renal disease.. coagulopathy. ult.i..organ dysfunction. acidosis and a significant fluid 
imba.lanc.e resulted in a const. IJation ofprobforns that 'Nent untreated or mattreated for .a 
long time. The lack of effecti e treatment and accur.1te diagnoses Jed to a series of 
iatrogenic injuries due to a pr longed and ineftective. treatrnellt phase following the 
operative complications. The fluid imbalance, the coagulopathy, the renal dysfimction. 
the iatrogenic injqries and the. nosocomiai infections prok,nged Ms. Marguardi"s recovery 
phase. She wn_s forced to e.?3:·d, fong~te:m ventilation, hem?di~lys!~• poly-drug therapy. 
severe depress1on1 as she 1r1 to cope wnh the lengthy hosp.1tahzatkm and extreme 
debilitation. She remained ho ;pil.alized for four and one-·haif mtmths, was discharged on 
hemodialysis, is oxyge11 depetidenl due to changes in he lungs from the ARDS. SIRS, 
pulmonary e.dema, nosocomial pneumonia, pletrtal efibs:ion, and atelcctasls. ongoing 
renal disease, ongoing Hver dikease. heatt problems that must be treated with medication 
and severely debilitated. She tent from an independent person \Vho was able to perfonn 
all of bet ADL 's, except wheUJ her mitral vutve faHed. 10 a person total !y dependent on he 
husband mid others to perforni her ADL · s. She is also cmnpJetely oxygen dependent and 
severely disabled due to the Mor care and treatment she received during her four and 
one-half months of bospitali;1~'ion. These problems ure directly re-lated to the 
complications from a drug shep~houkl not ha.ve been given tmd direc:t[y related to the 
i.neffoctivc care and treatmenr she ,vas given thereafter. 

I 
I 
I 

RespcctfoHy submitted. 

4_ (!, A 
··---··--··=-------·- .. --~~---· 

lliomas C. tv1iller 
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_i,_.:_isr_ov_.i_d,_s-c_A_o ____ ~-~~~~;).:;.,.._. ·_i ______ ?_s1_
9~-"~-~----~-~-~-nd_a_nt-----'IA-:··~·) ____ s_Jd-:-:-!-:N_: ~-Pe-:T~-~-iff----

STA TE OF MlCHIGAN 
JUDICIAL DISTRICT 

1 ()t: t!c...;,t4A...S. JUDICIAL CIRCUIT 
~~'T'_ ' COUNTY PROBATE 

SUMMONS AND COMPLAINT 

J Court add~s 

·· i:tairrtiffs name(s}, address{es), and telephone no(s). 

SANDRA D. MARQUARDT 
3049 VILLAGE LANE 
BROOKLYN, MI 48230 

Plaintiffs attorney, bar no., address, and telephone no. 

TIIOMAS C. MILLER (P 17786) 
P.0.BOX78S 

· SOUTIIFIELD. MI 48037 

V 

Court telephone no. 

ROSEMARIE E. AQUILINA. 
Defendant's· name(s), address(es), and telephor:e no(s), 

THE UNIVERSITY OF MICHIGAN BOARD OF -
REGENTS (UNIVERSITY OF MICHIGAN HOSPITAL) 
ED REYNOLDS (ASST. GENERAL COUNSEL) 
300N. INGALLS~ J fSoc/, 
ANNARBO~~Cl:IVED BY 

JAN 2 2 2010 

I SUMMONS I NOTICE TO THE DEFENDANT: In !f1e .name of'lhe people of the State of Mic~~ ;QJ=Jalffidii: 
1. You are being sued. . · 
2. YOU HA VE 21 OA YS after receiving this summons to file a written answer with the court and serve a copy on the o1her party 

ortake other lawful action with the court {28 days if you were served by mail oryot.1 were'served outside this state). (MCR2.111 [CD 
3. If you cto not answer or take other action withir;i the time allowed, judgment may be entered against you for the relief demanded 

in tha complaint ' 

, I lssuedJAN l 9 2010 j This lPRO~ eui1n10 j Court clerk MIKE BRYANTON 
"This summons Is invalid unless seived on or before its expirallon date.· 

This document must be sealed by the seal of the court. 

j COMPLAINT j tnstructlon: Th&folloWfngls/nformatlo_n thatlsrequl~w be In thecapUon of every complalntamf Ii to be completed 
·; by the plaintiff. Actual a/legations and the claim for reffef mus( be stat/Hi on add/tlonal complaint pages and attachod to thfs form_ • 

.. Eamlly Division Cases , 
-0 There is no other pending or resolved action within the jurisdiction of the family division ofcircuit court involving the family or family 

members of the parties. · 
O An action within the jurisdiction ofth~ family division of the circuit court involving the family or family members of the parties has 

been previously filed in Court. 
The acl:ion O remains D is no longer pending. The docket number and ihe Judge assigned to the action are: 

1Docilet no. !Judge Bar no. 

General. Civil Cases 
Ill There is no other pending or resolved civil action arising out of the same transaction or occurrence as alleged in the complaint. 
O A civil action between these parties or other parties arising out of the transaction or occurrence alleged in the complaint has 

been previously filed in Court. 
The action O remains O is no longer pending. The docket number and the judge assigned to the action are: 

1Docke1 no. 

VENUE 
Plaintlff{s) residence (include city, township, or village) 

JACKSON COUNTY 

Place where action arose or business conducted 
.- WASHTENAW COUNTY 

'Judge 

Defendant(s) residence (include city, township, or village) 

WASIITENAW COUNTY 

' 

Bar no. 

\'------------------------+---::,,...-----1"-71-~C,---r2------l 
''~1/19/2010 
·_.!'.)ate Signature of attomeyf?laintiff 

if you require special accommodations to use the court because of a disability or if you require a foreign language interpreter to help 
you fully participate in court proceedings, please contact the court immediately to make arrangements. 

MC 01 (3/08) SUMMONS AND COMPLAINT MCR 2.102(8)(11), MCR 2.104, MCR 2.105, MCR 2.107, MCR 2.113(C)(2}(a), {b), MOR 3.206(Al 
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. " €') @. _ .. SUMMONS AND COMPLAINT · I PROOF OF SERVICE j ~ .. '-c_a_se_N_o_. ______ ___, 

TO PROCESS $ER.VER: You are to serve the summons and complaint not later than 91 days from the date of filing or the date 
of expiration on the order for second summons. You must make and file yourretumwith the court clerk. lfy~u are unable to complete 
service you must retum thi~ original and all copies to the court clerk. 

l CERTIFICATE/AFFIDAVITOFSERVICEINONSERVICE I 
0 OFFICcR CERTIFICATE OR 

I certify1hat I am a sheriff, deputy sheriff, bailiff, appointed 
court officer, or attorney for a party (MCR 2.104fA][2J), and 
that: (nolarizaOon not required) 

0 I served personally a copy of the summons and complaint, 

0 AFFIDAVIT OF PROCESS SERVER 
Being first duly sworn, I sta1e that I am a legally competent 
adultwho is not a partyoranofficerof a corporate party, and 
fhat: (notarization required) 

D I served by registered or certtfied mail (copy of return receipt attached) a copy of the summon$ and complaint, 
togetherwith -,--.-,----,----:--.--.---::------:-:-----:-:---------------------

List all documents served with the Summons and Complaint 
:·· __.. _______________________________________ _ 
.. 
·:· 

.:.~ -------------------------------- on the defendant(s):.' 

'Defendant's name Complete address{es) of sel\llce Day, date, time 

DI have personally attempted to serve1he summons and complaint, together With any attachments, on the following defendant(s) 
and have been unable to complete service. 

Defendant's name Complete address(es) of service Day, date, time 

: 
'. I. declare that the statements above ~re true to ihe best of my information. knowledge, and belief. 

I Miles traveled I$ ~ileaga fee I $Total fee 
Signature 

Name (type or print) 

Trte 

Subscribed and sworn to before me on -::-c--------
Date 

____________ county, Michigan. 

' 

· My commission expires: __________ Slgnature: -;::::-:-:-:-:---:-.--;--;--::-:-:-----:-:-------------
Date Deputy court clerk/Notary pubfic 

Notary public, State of Michigan, County of;=================:.. 
I ACKNOWLEDGMENT OF SERVICE I 

I acl<nowledge that I have received service of the summons and complaint. together with 
Attacliments 

~~-------~~----~o"~:-:.::;:--;;:::---~---~-~-~-----~-~ Day, dale, time 

-:c:------------------- on beh~lf of Signature ------------------
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STATE OF MICIDGAN 

IN THE COURT OF CLAIMS 

RECEIVED BY. 

SANDRA D. MARQUARDT 
PLAINTIFF 

JAN 2 2 2010 

HEALTH SYSTEM 
LEGAL OFFICE 

vs. CIVILACTIONNO. ( 0 ,..f 
THE UNIVERSITY OF MICHIGAN BOARD OF REGENTS 
(UNIVERSITY OF MICHIGAN HOSPITALS AND 
HEALTH CENTERS) 

DEFENDANT 

ROSEMARIE E. AQUITJNA 

I ---------------------1HOMAS C. MILLER (Pl 7786) 
ATTORNEY FOR PLAINTIFF 
P.O. BOX 785 
SOUTHFIELD, MICIDGAN 48037 
(248) 210-3211 ____________________ __,/ 

COMPLAINT AND AFFIDAVIT Oli' MERIT 

[There is no other pending or resolved civil action 
arising out of the same transaction or occurrence 

as alleged in the complaint. J 

NOW COMES Plaintiff Sandra Marquardt, by and through their attorney Thomas 

C. Miller, and states: 

1. Plaintiff resides in Jackson County. 

2. Defendant maintains numerous health care facilities in Washtenaw 

County. 

3. Defendmit is the duly elected governing board for the University of 

Michigan, which operates the University of Michigan Hospitals and Health Centers. 
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4. Plaintiff claims an exemption from governmental imm~ty pursuant to 

MCL 691.1413. 

5. The anesthesiologists and anesthesiology residents and fellows, who 

participated in the subject mitral valve surgery, were all employees and/or agents of 

Defendant. 

6. The University of Michigan Hospitals and Health Centers was served with 

a notice of intent to sue on or about July 20, 2009, pursuant to MCL 600.2912b. 

7. Plaintiff Sandra D. Marquardt was a patient at the University of Michigan 

Hospitals and Health Centers from July 17, 2007 through December 4, 2007. During that 

admission Ms. Marquardt underwent mitral valve replacement surgery on July 20, 2007. 

8. Defendant. though its agents and employees, had a duty to provide 

medical and surgical care consistent with applicable standards of care for 

anesthesiologists. The standards of care for anesthesiologists, who are involved with 

cardiothoracic surgery to replace a mitral valve ( after November 2006), require that the 

drug Trasylol not be used during such surgery given the changes made by the 

manufacturer regarding the indications for the use of the drug, and given the cautionary 

warnings issued by the FDA and the manufacturer prior to that date. The manufacturer's 

changes to its insert and the FDA advisories regarding the indications for the use of 

Trasylol clearly stated that the drug was to be used exclusively for patients with a risk of 

bleeding and who were undergoing coronary artery bypass graft surgery. Ms. Marquardt 

met neither of these indications. In addition to the published warnings detailed above, the 

standards of care would prohibit the use of Trasylol in a patient that had evidence of 

possible preoperative renal insufficiency. 1n addition Ms. Marquardt's history of other 

2 
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d. They failed to 8.dnrinister a test dose of Trasylol ten minutes before they began 

the loading dose. 

e. They failed to take the requisite 20~30 minutes to administer the loading dose 

of Trasylol while the patient was in a supine position, before the sternotomy 

was performed and before the infusion of the drug was commenced, as 

recommended. by the manufacturer. 

11. As a direct and proximate result of Ms. Marquard; being given Trasylol 

during her mitral valve replacement procedure on July 20; 2007, Ms. Marquardt 

developed a significant pre-renal condition complicated by an obstructive condition of 

the kidneys. She also was suffered from a coagulopathy that was caused by the Trasylol, 

and aggravated by the lack of effective treatment in the postoperative period of time. Her 

renal disease, coagulopathy, mttlti-organ dysfunction, acidosis and significant fluid 

imbalance resulted in a constellation of problems that went untreated or maltreated for a 

long time. The Jack of effective 1reatment and aceutate diagnoses led to a series of 

iatrogenic injuries due to a prolonged and ineffective treatment phase following the 

operative complications. The fluid imbalance, the coagulopathy, the renal dysfunction, 

the iatrogenic injuries and the nosocomial infections prolonged Ms. Marquardt's recovery 

phase. She was forced to endure long-term ventilation, hemodialysis, poly~drug therapy, 

and severe depression during her lengthy hospitalization and extreme debilitation. She 

remained hospitalized for four and one-half months. Upon discharge she was on 

hemodialysis; she was oxygen dependent upon discharge due to changes in he lungs from 

ARDS, SIRS, pulmonary edema, nosocomial pneumonia, pleural effusion, and 

atelectasis; and she was discharged still suffering from renal disease, ongoing liver 

4 
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disease, and heart problems that must be treated with an extensive array of drug therapies 

and continue to cause severe debilitation. Ms. Marquardt went from an independent 

person. who was able to perfbnn all ADL' s, except when her rnitral valve failed, to a 

person totally de~ndent on he husband and others. These problems are more likely than 

not directly related to complications from the use of Trasylol during her cardiothoracic 

surgery. 

12. As a result of the above injuries, Plaintiff Sandra D. Marquardt has 

suffered considerable pain, suffering. mental anguish. disability. lost income, and medical 

expenses. The injuries are likely permanent in nature, and the above damages will 

continue. 

WHEREFORE, Plaintiff Sandra D. Marquardt request that this Court grant them a 

judgment that fairly, reasonably and adequately compensates th.em for their injuries and 

damages. 

Respectfully submitted, 

Dated: January 18, 2010 

5 
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STATE OF MICHIGAN 

JN TlIE COUR'l' OF CLAIMS 

SANDRAD.MARQUARDT 
PLAINTIFFS 

.vs. CIVIL ACTION NO. 

THE UNIVERSITY OF MICHIGAN llOARD OF REGENTS 
(UNIVERSITY OF MICHIGAN HOSPITALS AND 
HEALTH CENTERS) 

DEFENDANT 
' _ _,__ ___________________ / 

AFFIDAVIT OF MERIT 

I, Javier H. Campos, Mn., having been duly sworn. stnte: 

NH 

1. I am licensed to practice medicine m the State of Iowa, and I was so licen.sed at all 
times relevant to this litigation. 

2. I am a professor in anesthesiology and director o.f cardiothoraofo anesthesia at the 
University of Iowa Healthcare 

.3. I am engaged in the full time clinical practice of anesthesia/cardfothoraclc 
anesthesi~ and r was so engaged at idf times relevant: to this litigation. 

4. I have received and reviewed the notice of intent provided to me by e<nmscl for 
Ms. Marquardt. 

5. I have received and reviewed mediad reCQrds from oounscl for Ms. Marquardt. 

6. I am familiar with the standards of care for anesthesiologists. as they relate to the 
indications for the use of Trasylol (after November 2006) during mitral valve 
replacement surgery. · · 

7. The standards of care fur anest:beswlogists. who are involved wi1h cardiothQiacic 
Stlrgery to replace a mitral valve (afitt November ~006}, :require 1fu.d: Trasylol not 
be used during such surgery given the cha:tiges made by the man.ufuctu:rer 
~<ling the indications fur the use of the drug, and given the cautionary 

-= ...... , • ., . 
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warnings issued by the FDA and the manufacturer p.cior to that date. The 
~ufacturer's changes fu iU insert and the FDA advisories :regarding the 
:indications fur the use of Trasyiol clearly indicated that ttw drug mg to be used 
exclusively fur patients with a risk of bleeding and who were undexgomg 
coronary artery bypass gtaft :ru:rg_ezy. In addition to the published warnings 
detailed above, the standards Qf care would proln"bit fue use ofTra.sylol in a 
patient that had evidence of possible preoperative renal insufficiency. Once the 
decision was readied to administ.er the T:rasylol, the standards of care requited 
that a test dose be admiclsrered ten min~s befon, the loading dose$ and &rt the 
administra1ion of the loading dose be accomplished over a 20-30.minure time 
period before the stemotomy and before the infusing of the drug began. 

8. The anesthesiologists, who~ :involved with the subject mitra1 valve 
replacement procedure, breached the applicable standards of c::ttef as they relate to 
the use of Ti:asyfol~ in the following ways: 

a. They U$ed Trasylol befure and du'.t:Ulg mitra:l valve replacement surge:ry> 
despite the reviood indications and wnmings published by the FDA m1d 1Ile 
lllWlu:fat:;turer Bayer; or, in the altemative, they failoo. to nmndn current 
regarding the indications and warnings tegarding T:rasylol. and used the drug 
during off-label surgery. 

b. They used T.rasylol during off .. Jabel mitm1 valve replacement rurgecy~ when 
the FDA and the roanufacintl/lr, wb(t wet1.' awmv,i Qf such off-label uses for the 
drug. cautioned against using the dtug for any procedure other than a CABG 
procedure where the patient was at at1 ~ risk ofbleeding, until the 
drug's safety could be:fully reviewed. . 

. c, They also ignored Ms. Marqua:rdt's. preoperative liistory of 9ther drug 
allergies and possible renal in.sufficiency, which placed her at an .increased 
rl$k of a ·reacuon to Trasylol and/or at an increased risk of further renal 
di~ ft<im the drug. 

d. They fuiled to administer a test dose. of TmylQl t.en minutes before they began 
the looding dose. 

e. They failed m take the :requisite 20:-30 minutes to administer the loading dose 
of Trasylol while the patient was in a supine J)Osition, as reconuw:nded by the 
manufacturer. 

9. The anesthesiologists that participated in themitral valve replacement surgery on 
Ms. Mlu:quardt wotlld have complied wlth applicable s~ of care, if the)' 
had insisted that Trasylol not be used, in light of the FDA wam.jngs and the 
changes made by the manufacturer regarding the indications for use- of the drug. 
Additionally,. an alternative &:ug sh0\11~ have~ -used due to ~e ~1i~t

7

S 
prt:operative evidence of possible renal insuffie1ency and the patient s htstory of 
other drug allergies. · · 

l O. As a direct and proximate result of Ms. Ma?quardt being given Trasylol during. · 
her mitral vsl.ve replacement procedure o:n July 20, 2007, Ms. Mntquardt 
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developed a signi:fiQant renal condition complicated by an obstraciive condition of 
the kidneys. Htl' renal di~ coaguiopathy ~ mufti..orgafi dysfim!m~ aciru:>sis 
and significant :fluid imbalance resulted in a constellation of problems that went 
untreated or maitrea1ed for a long t.uh.e-. The lack of effective treatment and 
accurate diagnoses led to a series ofiatrog~nfo injuries due to a prolonged and 
inclfecti"Ve treatment phase foUow.ing the operative complications. The fh:dd 
im.balancer the coagulopatby, the ten.al d~tion, the iatrogenic :injurle:$ and the 
nosocomial infuctions prolonged Ms .. Marquardt" s recovery phase. She was 

· forced to endi.u-e long-term vemitati<>ns hemodialysis, poly-drug therapy, and 
.scv~ depression during her lengthy hospitalizmion and extreme. debilitation. 
She remained hospitalized for four and on.e-fuM months. Upon discharge she was 
on hemodialysis; she was oxygen.dependent upon discharge due to changes in he 
lungs from ARDS, SIRS~ pulmonary~ nosoootnial pneumonia. pkoral 
e:ffrulfoil, and atelecmsis; and $he was disc~ still suffering fhm ~ai di~. 
ongoing liver disease. and heart problems that must be treated with. an extoo8tve 
array of drug therapies and continue to -cause sevete debilitation. Ma. Marquardt 
went :from an independent person. who was able to perfurm all ADLts.. except 
when he£ m:ifral valve iaile~ to a person totally dependent on her husband and 
others. These problems are more h'kely than not directly related t.o complicati.o.ll8 
from the use ofTrasyiol during her cardioth.oracfo sargeiy. 

Respectfully submitted. 

,J~vier~. 

STATE OF lOWA ) 
§ 

COUNTYOF . ) 

On the If> day of Januar)\ 2010, Javier H. Campos, MD. aw.~ bef~ me1 a: . 
Notary Public, ~y and being duly sw01'J1, aclcoowledged SJgtung this Affidavit of 
Merit as her/his free .act and dood. 

~_,~ 
Jo/11,,m County, Jowa 

My Commission Expires: 417 ( ll 

3 

't:r .... --..... 
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Aj)proved, SCAO JIS CODE: LET . ,;-------------.,.----------------...,..-------------
STATE OF MICHIGAN 
PROBATE COURT · 
COUNTY OF JACKSON 

Estate of SANDRA D. MARQUARDT (DEC) 

TO: Name and address 

SA.RONE. MARQUARDT 

3049 VlLLAGE LANE 
BROOKLYN, Ml 49230 

LETTERS OF AUTHORITY FOR 
PERSONAL REPRESENTATIVE. 

FILE NO. 
100111s4· - D€ 

I Telephone no. 
(517) 917-5889 

You have been appointed and qualified as personal representative of the estate on 06/14/2010 . You are authorized 
to perform all acts authorized by law unless exceptions are specified below. Date 

D Your authority is limited in the following way: 
0 You have no authority over the estate's real estate or ownership interests in a business entity that you identified on your 

acceptance of appointment 
D Other restrictions or limitations are: 

0 These fetters expire: __________ _ 
Dale 

06/14/2010 
Date 

THOMAS C. MILLER (Pl 7786) 
· Attorney name (type or print) 

P.O.BOX785 
Adaress 
SOUTHFIELD, Ml 48037 

City, state, zip 

SEE NOTICE OF DUTIES ON SECOND PAGE 

Bar no. 

(248) 210-3211 
Telephone no. 

Barno. 

I certify that I have compared this copy with the original on file and that it is a correct copy of the original, and on this date, these 
letters are in full force and effect. 

Date 
!UN 2 3~ 2010 

· .• 

Do not write below this fine - /!fR.tJE ~ Q PY 
of the original on file 

F I L E D in said Proceedings. 

JUN 14 2010 JUN 2 3 2010 
Jickson Cotmty ~!te Coun . . .bcksett Counfti Prob.ffii.cteltt31 o3. Mel 700 _3301, Mel 100.3414, 

~ 11 . MCL 700.3504, MCL 700.3601, 
pc 572 (10/07) LETTERS OF AUTHORITY FOR PE~SONAL REPRESENTATIVE MCR 5.202, MCR 5206, MCR 5.307, MCR 5.310 



128b

Dr. Umashankar's Motion for 
Summary Disposition (9/26/2013)

R
EC

EIV
ED

 by M
SC

 8/10/2020 5:38:21 PM
~ l /.,-........ \ r--..\ 

' · •. Yhe following provisions are mane(· Jy reporting duties specified in Michigan 1.( · }d Michiga~ court rules and are not 
the only duties required of you. Seelv1CL 700.3701.through MCL 700.3722 for othe'rucit1es. Yourfallure to comply may result 
in the court suspending your powers and appointing a special fiduciary in your place. ltmay also result in your removal as fiduciary, 

CONTINUED ADMINISTRATION: If the estate is not settled within 1 year after the first personal representative's appointment, 
you must fife with the court and send to each interested person a notice that the estate remains under administration, 
specifying the reasons for the continued administration. You must give this notice within 28 days of the first anniversary 
of the first personal representative's appointment and all subsequent anniversaries during which the administration rema~ns 
uncompleted. If such a notice is not received, an interested person may petition the court for a hearing on the necessity 
for continued administration or for closure of the estate. [MCL 700.3703(4), MCL 700.3951 (3), MCR 5.144, MCR 5.307, 
MGR 5.310) 

DUTY TO COMPLETE ADMINISTRATION OF ESTATE: You must complete the administration of the estate and.file 
appropriate closing papers with the court. Failure to do s.o may result in personal assessment of costs. [MGR 5.31 OJ 

CHANGE OF ~DD RESS: You are required to inform the court and all interested persons of any change in your address within 
7 days of the change. 

Additional Duties for Supervised Administration 

If this is a supervised administration, in addition to the above reporting duties, you are also required to prepare and file with this 
court the following written reports or information. 

INVENTORY: You are required to file with the probate court an Inventory of the assets of the estate within 91 days of the date 
your letters of authority are issued or as ordered by the court. You must send a copy of the inventory to all presumptive 
distributees and all other interested persons who request it. The inventory must list in reasonable detail all the property owned 
by the decedent atthe time of death. Each listed item mustindicate the fair market value atthe time of the decedent's death 
and the type and amount of any encumbrance. If the value of any item has been obtained through an appraiser, the inventory 
should include the appraiser's name and address with the item or items appraised by that appraiser. You must also provide 
the name and address of each financial institution listed on your inventory at the time the inventory is presented to the court. 
The address for a financial institution shall be either that of the institution's main headquarters or the branch used most 
frequently by the personal representative. [MCL 700.3706, MCR 5.307, MCR 5.31 O(E)J 

ACCOUNTS: You are required to tile withthis court once a year, either on the anniversary date thatyour letters ofauthoritywere 
issued or on another date you choose (you must notify the court of this date) or more often if the court directs, a complete 
itemized accounting of your administration of the estate. This itemized accounting must show in detail all income and 
disbursements and the remaining property, together with the form of the property. Subsequent annual and final accountings 
niust be filed within 56 days following the close of the accounting period. When the estate is ready for closing, you are also 
required to file a final account with a description of property remaining in the estate. All accounts must be served on the 
required persons at the same time they are filed with the court, along with proof of service. 

ESTATE (OR INHERITANCE) TAX INFORMATION: You are requlredtosubmittothecourtproofthatno estate(orinheritance) 
taxes are due orthat the estate (or inheritance) taxes have been paid. Note: The estate may be subject to inheritance tax. 

Additional Duties for Unsupervised Administration 

If this is an unsupervised administratiqn, in addition to the above reporting duties, you are also required to prepare and provide to 
all interested persons the following written reports or information. . · ', ·, 

INVENTORY: You are required to prepare an inventory of the assets of the estate within 91 days from the date your letters 
of authority are issued and to send a'c6py' or fne inventory to all presumptive distributees and all other interested persons . 
who request it. You are also required within 91 days from the date your letters of authority are issued, to submit to the court 
the information necessary to calculate the probate inventory fee that you must pay to the probate court. You may use the 
original inventory for this purpose. [MCL 700 .3706, MCR 5.307] 

ESTATE (OR INHERITANCE) TAX INFORMATION: You may be required to submit to the court proof that no estate (or 
inheritance) taxes are due or that the estate (or inheritance) taxes have been paid. Note: The estate may be subject to 
inheritance tax. 
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Jonathan. W. H~ M.D. 

·-

LAW OFFICES 
OF 

T~'C;MfLLER 
P.O.BOX785 

SOUTHFIELD, MICBIGAN 48037 
248-210-3211 

September 2, 2011 

"Qniversity oflv.fichigan Cardiovascular Center 
Section of Cardiac Surgery 
1500 E. Medical Center Drive, Floor 3 
Ann Arbor, MI 48109-5853 

Re: Sandra D. Marquardt 

Dear Dr. Haft: 

You are hereby notified that Sandra D. Marquardt intends to file suit against 
Jonathan. Haft. M.D., and Vellaiah Durai Umashankar, M.D. upon the expiration of 182 
days from the above date. This notice is being provided pursuant to MCL 600.2912b. 
This same statute places certain requirements upon each of you as well. One of those 
obligations is to provide the undersigned with a notice of meritorious defense, which 
must be provided within 154 days from the date above. 

Ms. Marquardt's medical history is well documented in the University of 
Michigan Hospitals and Medical Centers' chart covering the above admission. Ms. 
Marquardt agrees that it contains the relevant medical history necessary for this notice of 
intent In additj.on, all of the relevant medical treatment rega,rding this notice of intent is 
contained in 'f:h/:!.t hospital chart. Certain portions of the care and treatment provided to 
Ms. Marquardt shotifd be highlighted below, so that there is sufficient context to explain 
the claims being rp.ade below. 

Ms. Marq1i8Idt was known to have suffered drug reactions to penicillin and 
ceftriaxone. Her baseline or pre-operative renal function studies revealed some degree of 
renal insufficiency. Specifically, her pre-operative creatinine level was reported to be 1.4 
(on. two occasions), her pre:-.operative BUN level was reported to be 21 ( on.two 

l"::. 
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occasions) and there was evidence of significant levels of blood in her pre-operative 
urinalysis. 

Dr. Haft admitted Ms. Marquardt in order to stabilize her cardiovascular status 
before performing a mitral valve replacement procedure. He was particularly interested 

. in getting her off her Coumadin and onto IV Heparin, so that her coagulation could be 
more closely controlled during and after the surgery. He wanted the lNR to be equal to 
or less than 2.0 and he wanted her ~TT levels to be between 50 and 70 before proceeding 
with the surgery. Her INR was·2.8 on admission and had fallen to 1.6 by July 19th.. Her 
PTT was 42.9 on admission and fell to 33.7 by July 19th. He initially planned on surgery 
for July 24th; however, that date was subsequently moved up to July 20th. . 

The Anesthesia Record, which was prepared incident to the mitral vi:iive 
replacement procedure performed on July 20th, established the following timeline: 

. 1. The anesthesia was started at 0645. 
:··. 2. The pa~ent was .brought to the operating room at 0702. 
~ 3. The anesthesia induction ended at 0801. 

·4. The patient was placed in the left lateral decubitus position at 0804: 
5. The baseline ACT was drawn at 0804 and reported to be 157 (the exact 

equipment used is not reflected on the chart). 
6. The surgical incision was made at 0839. [No test dose or loading dose of 

Trasylol was administered before the incision and thoracotomy:.as 
required by the manufacturer in its insert.] 

7. The 200 ml loading dose ofTrasylol was given at 0909. (No test dose 
was given before the loading dose, as required by th:e manufacturer in 
its insert.] 

8. The first ACT level obtained after the loading dose ofTrasylol was 
reported as 999, which was apparently the highest level that could be 
digitally displayed by the equipment, at about 0915. 

9. The Trasylol infusion dose of 50 mllbr was begun at 0918. 
10. The first dose of Heparin was administered at 0930. [There was confusion 

in the record as to the exact dosage given at that time. The written 
chronology indicates that 25,000 units were given. The graphic summary 
indicates that 2,500 units were given; however, the total on the graphic 
summary indicates that 35,000 total units were given during the procedure, 
which would have included 10,000 units at 1230. Dr. Haft indicates in his 
operative report that she was "systemically heparinized vvith 3 mg/kg 
sodium heparin", which would mean th.at she was given about 250 mg. 
given her known weight of 77 .1 kg.] 

11. Full cardiopulmonary bypass was initiated at 0942. 
12. The first ACT level obtained after the Trasylol and Heparin were given 

reflected a continuing level of 999 at 1015. 
13. The ACT level obtained at about 1115 revealed a Ievel of 545. 
14. The ACT level obtained at about 1215 revealed a level of 499. 
15. The second dose of Heparin. containing 10,000 or 1,000 units was given at 

1230. 
16. The ACT level obtained at about 1300 revealed a level of387. 
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17. The cardiopulmonary bypass was terminated at 1311. [The total time 
spent on the bypass equipment was reported by Dr. Haft to have been 
209 minutes.} 

18. The ACT level obtained at about 1315 revealed a level of 590. 
19. A 250 mg dose of Protamin.e was given at about 1330. 
20. A 50 mg dose of Protamin.e was given at about 1400. 
21. The ACT level obtained at about 1400 revealed a level of158. 
22. The surgical dressing was completed at 1445. 
23. The patient was transferred to the TICU at 1501. 
24. The anesthesia was ended at 1515. 
25. The Trasylol infusion was terminated at about 1530. 
In January 2006 a group of physicians and research experts published the results 

of an extensive study comparing the drug Trasylol with two other similar acting drugs. 
Their findings were accepted for publication in the prestigious New England Journal of 
Medicine. That article, together with a similar smaller study published in the March 2006 
issue of Transfusion, began to raise serious questions about the safety of Trasylol. The 
FDA apparently became aware of those two studies and responded by publishing a 
"Public Health Advisory for Trasylol" dated February 8, 2006. In that advisory they 

· informed the medical profession, particularly the cardiac surgeons and anesthesiologists, 
that they were aware of two studies that were reporting an increased risk .Gf death and 
serious injury due to renal and heart disease incident to the use ofTrasylol, when 
compared to the incidence of such results in patients who received two similar acting 
drugs. Follo\VlJlg the FDA investigation and followjp.g consultations with the drug's 
manufacturer, the FDA adopted a revised insert to be distributed to all physicians who 
were the end users of the drug. That new insert was published and made available to the 
relevant physicians in November 2006. In. th.at publication the manufacturer added 
additional information and cautionary content regarding the risk of renal, cardiac and 
vascular risks with the use of the drug. Of particular note was the manufacturer's 
"Indications and Usage" section. Trasylol was indicated for prophylactic use to reduce 
perioperative blood loss and the need for blood transfilsion in patients undergoing 
cardiopulmonary bypass in the course of coronary artery bypass graft surgery who 
are at an increased risk for blo.od loss and blood transfusion. 

It should be noted that the earlier insert also limited the indications to patients 
undergoing coronary artery bypass graft procedures in which cardiopulmonary bypass 
equipment was used; however, both the medical specialists involved and the · · 
manufacturer itself were aware that the drug was being used for off-label surgeries · 
including cardiac valve replacements. In December 2006 the FDA again advised the 
medical community that it was very concerned about Trasylol; however, it wanted more 
information before making a decision regarding the safety of the drug. The FDA 
requested and Bayer agreed to inform its customers that the drug was to be used in strict 
compliance with the insert. Specifically, the manufacturer told its users to adhere strictly 
to the indications contained in the old and new insert, i.e. it was to be used only in CABG 
procedures. The FDA issued a press release regarding the new insert in December 2006, 
and Bayer drafted a form letter, which it sent to each of its customers in the same month. 
The FDA indica:tecfthat it wanted the physicians to "understand the new warnings and 
use the p~oduct as directed by the [insert]". The new insert specifically stated that the 
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drug was to be used only during CABG procedures. In. the December letter the company 
also made it very clear to the physicians that the drug was to be used incident to CABG 
procedures only. They also advised the physicians of the renal and cardiac risks raised in 
the literature. The letter highlighted the changes in the new insert, which had been 
published in November 2006. It is believed that the information from the FDA and from 
Bayer was communicated directly to Dr. Haft, Dr. Umashankar and/or the University of 
Michigan Hospitals and Medical Centers in late 2006. 

The revised 2006 insert made many critical points relevant to the facts in this 
matter. First, the use of the drug was to be restricted to CABG procedures, and was not 
to be used for valve replacement procedures. Second, patients with pre-existing renal 
insufficiency were at an increased risk of developing renal complications from the use of 
Trasylol. Third, patients with other drug allergies were more likely to have a reaction to 
Trasylol. Fourth, a test dose of Trasylol was to be given at least ten minutes before the 

··:· · loading dose of the drug. Fifth, the loading dose was to be given over a 20-30 minute 
time period before infusion of the drug. Sixth, the patient was to be placed in a supine 
position during administration of the test dose and the loading dose·. Seventh, the patient 
was to be closely monitored closely for possible coagulopathy when Trasylol and 
Heparin were administered concurrently. An elevated ACT level might not reflect a high 
therapeutic level of Heparin, when Heparin was administered concurrently with Trasylol. 
Eighth, Protamine titration should be used to establish the adequacy of Heparin levels 
before any Trasylol is given, so that the anti-coagulation effects of the two drugs can be 
separated, and so that the results of that titration could be used to determine the effect of 
the Heparin therapy throughout the operative and post-operative phases. Ninth, the 
therapeutic level of Heparin must be kept above certain. levels during the procedure 
(reflected by careful monitoring of coagulation studies) independent of the anti
coagulation effect created by the Trasylol given concurrently with Heparin. 

The medical records of Ms. Marquardt reflect that no test dose of Trasylol was 
administered ten minutes before the loading dose. The patient was not in a supine 
position when she was given the loading dose of Trasylol. The loading dose was not 
given slowly over a 20-30 minute period of time (only nine minutes separated the loacling 
dose from the start of the infusion of Trasylol). Ms. Marquardt had a history of two 
different drug allergies. The ·procedure was a valve replacement procedure and not a 
CABG procedure. Ms. Marquardt did have evidence of pre-operative kidney 
dysfunction. Lastly, she was not closely monitored after the administration of Trasylol 
and Heparin to determine the anti-coagulation effect of Heparin alone versus the 
synergistic anti-coagulation effect of the two drugs in combination. 

Folfowing the surgery, during which Ms. Marquardt received Heparin and 
Trasylol, she began to manifest significant clinical signs and symptoms of renal disease, 
which led to multiple other organ system problems. The lack of attention to her renal 
complications from the Trasylol resulted in other iatrogenic complications and 
nosocomial infections. Despite numerous medical diagnoses formulated by the numerous 
physicians who treated Ms. Marquardt over the four months of post-operative care, the 
diagnosis of Trasylol induced pathology never appeared. It was not even mentioned as 
part of anyone's differential diagnoses. The ·various treating physicians did proffer 
opinions reg?Tding the etiology of her renal disease specifically that they were post-op 
complications and that may have been related to the lengthy period of time spent on the 
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bypass equipment; however, they never once mentioned the drug Trasylol as a possible 
factor. 

During the time Ms. Marquardt was an inpatient at the University of 11:ichigan 
Hospital; the following diagnoses were made and repeated often by the various 
physicians charged with providing her with care for her post-operative complications: 

I. Various nosocoroial infections, bacteremia and sepsis. 
2. Hyperglycemia secondary to surgical stress requiring Tight Glycemic 

Conu:ol 
3. Oliguric 
4. Diminished Corori.ary Output/Coronary Index 
5. Hemolysis secondary to long coronary bypass machine time 
6. Fluid overload 
7. Renal Hypoperfusion 
8. Polyuric Renal Failure secondary to prolon~d pump time 
9. Acute Tubular Necrosis (ATN) 
10. Hyperphosphatemia ,. · 
11. Acute Kidney In.jury (AKI) secondary to Alli 
12. Hypotension 
13. Pulmonary Edema 
14.. Non-oliguric Renal Failure 
15. Acute Respiratory Distress Syndrome (ARDS) 
16. Systemic Inflammatory Response Syndrome (SIRS) 
17. Prolonged Respiratory Failure 
18. Hematuria · 
19. Metabolic Acidosis 
20. Pleural Effusion 
21. Swallowing Dysfunction 
22. Hypothyroidism 
· 23. Hypercarbia 
24. Hypoxemia 
25. Clinical Depression 
26. Peri-operative vascular leak 
27. Respiratory Acidosis 
28. Anemia 
29. Atrial Fibrillation 
30. Sick Euthyroid Syndrome 
31. Prereual Azotemia 
32. Moderate Differentiated Encephalopathy 
33. End Stage Renal Disease 
34. Pulmonary Vein Stenosis 
35. Urinary Tract Infection (UTI) 
36. Adrenal Insufficiency 
37. Cholecystitis 
3 8. Wound Debiscence 
39. Extracellular Fluid Volume Depletion 
Each oftb.e above dia.,.onoses appear to be related to Ms. Marquardt's underlying 
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renal disease, the iatrogenic efforts made by the medical staff to diagnose and treat the 
underlying renal disease, the nosocomial infections resulting from her long hospital stay, 
problems caused by the inability of the medical staff to correct the fluid imbalance 
situation caused by her renal dysfunction, or from the effects of the long-term hospital 
stay and the decompensati.on caused by the overwhelming medical and emotional· 
conditions. 

Ms. Marquardt has been followed by her primary care physician Raymond Cole, 
D.O, 107 W. Chicago, Brooklyn, MI 49230, her nephrologists R. V. Nagesh, M.D., 205 
N. East Avenue, Jackson, MI 49201, her pulmonologist Robert D. Albertson, M.D ., 900 
E. Jv.lichigan Avenue, Jackson, MI 49201, and her cardiologist Bischan Hassunizadeh, 
M.D., 205 Page Avenue, Suite B, Jackson, 1v.o: 49201. 

The standards of care for anesthesiologists and cardio-thoracic surgeons assisting 
in cardiac surgeries involving the use of cardiopulmonary bypass equipment require that 
Trasylol not be used during cardiac valve procedures-:performed after November 2006, 
given the advisories issued by the FDA and Bayer. The standards of care for both 
specialties also require that Trey.sylol induced renal disease should be ruled out as soon as 
possible, if renal disease is diagnosed or suspected following a surgical proc.edure in 
which Trasylol was used. These same standards require the appropriate use of Heparin in 
conjunction with the concurrent use of Trasylol. The anti-coagulation effect of Heparin 
must be isolated from the overall anti-coagulation effect of Heparin and Trasylol in 
combination. Trasylol should not be used as a Heparin sparing agent. Additional· 
Heparin therapy may be needed even if ACT levels are elevated. Protamine titration to 
measure Heparin therapeutic levels must be perfon;n.ed before the administration of 
Trasylol and that baseline level must be used to determine if Heparin is needed to 
maintain anti-coagulation therapy intra-operatively and post-operatively, given that the 
Trasylol in a renal insufficient patient might be long-lasting and affect anti-coagulation 
test results, leading to reduced Heparin therapy post-operatively. These standards of care 
also require the physician to identify, carefully monitor and effectively treat fluid levels 
to avoid cardiopulmonary complications due to fluid overload or due to extracellular fluid 
volume depletion. If diagnosed, Trasylol induced renal disease must be aggressively 
treated with appropriate anti-thrombotic drug therapy, and therapeutic Heparin levels 
must be implemented to counter the Trasylol induced coagulopathy. If Trasylol is 
indicated, the applicable standards of care require that a test dose of I ml be given at least 
ten minutes before the loading dose. Then the loading dose should be given slowly over 
a 20"."30 minute ti.me period after induction of anesthesia and before the stemotomy, while 
the patient is in a supine position. Then the coDBtant infusion of the drug is begun and 
continued until the surgery is completed and the patient leaves the operating room. 

Drs. Haft and Umashankar, together -with their associates, residents and fellows, 
breached applicable standards of care for cardiac surgeons and/or anesthesiologists 
assisting in cardiac ·procedures in the following ways: 

1. They used Trasylol incident to a mitral valve replacement procedure, 
despite the indications published by the FDA and the manufacturer Bayer; 
or, in the alternative, they failed to remain current mi the indications for 
the drug and used the drug during an off·,-label procedure. 

2. They used Trasylol for an off-label purpose, when the FDA and the 
manufacturer, who were aware of the off-label uses of the drug, cautioned 
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against using the drug for any procedure other than a CABG procedure, 
until the drug's safety could be :fully reviewed. 

3. They ignored Ms. Marquardt> s preoperative history of other drug allergies 
and renal insufficiency, which placed her at an increased risk of an allergic 
reaction to Trasylol and/or at an increased risk of further renal disease 
from the drug. · 

4. They failed to administer a test dose ofTrasylol ten minutes before they 
began the loading dose. _ 

5. They failed to take 20-30 minutes to administer the loading dose of 
Trasylol while the patient was in a supine position, before the stemotomy 
was performed and before the infusion of the drug was commenced. 

6. They failed to adequately separate any coagulopathy caused by the 
Trasylol from any coagulopathy caused by Heparin therapy or the lack of 
that therapy, and, in so doing"'1they decreased or withheld Heparin therapy 
from the patient when she actiially needed the therapy to counteract the 
Trasylol effects on the kidneys. 

7. The failed to recognize the connection between Trasylol (thrombosis) and 
·the hypocoagulopathy demon.stiated in the laboratory results. 

8. They failed to institute dialysis ·and/or appropriate diuretic therapy in a 
timely manner to maintain an,.appropriate fluid balance. 

9. They failed to diagnose Trasylol induced renal disease, and treat it 
appropriately in a timely manner. 

10. They failed to diagnose the prerenal disease caused by the Trasylol and 
recognize that the problems they were encountering in regards to 
pulmonary edema, cardiac dysfunction and other organ system failures 
were directly related to the renal disease, iatrogenic consequences of the 
inappropriate treatment protocols, nosocomial infections and/or from long 
periods of ventilation, decompensation and debilitation. 

Drs. Haft and Umashankar, together with their associates, residents and fellows, 
would have complied with applicable standards of care, if they had decided not to use 
Trasylol during Ms. Marquardt's rnitral valve repair procedure on July 20, 2007, given 
the FDA and manufacturer warnings against using it for such procedures. If they felt that 
the procedure and patient warranted the use of Trasylol, then they needed to recognize 
the other risk factors presented by her prior drug allergies and pre-existing renal 
insufficiency. They also had to use the drug as indicated in the insert regarding a test 
dose, the loading dose and coagulation assessments during and after the procedure. They 
also had to rule out Trasylol induced renal disease given the problems that presented in 
the immediate postoperative period. Then they%eed.ed to treat the Trasylol induced renal 
disease, the coagulopathy, the fluid imbalance and the effects of the renal disease on 
other organ systems in a timely manner. 

As a direct and proximate result of the above negligent acts by Drs. Haft and 
Umashankar (together with their associates, residents and fellows), Ms. Marquardt was 
given a contraindicated. drug during her mitral valve repair procedure on July 20, 2007. 
This drug then caused a prerenal condition complicated by an obstructive condition of the 
kidneys. She also was suffering from a coagulopathy that was caused by the Trasylol, 
and aggravated by the lack of effective treatment in the postoperative period of time. Her 
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renal disease, coagulopatb.y, multi-organ dysfunction, acidosis and a significant fluid 
imbalance resulted in a constellation of problems that went untreated or maltreated for a 
long time. The lack of effective treatm.ent and accurate diagnoses led to a series of 
iatrogenic injuries due to a prolonged and ineffective treaiment phase following the 
operative complications. The fluid imbalance, the coagulopathy, the renal dysfunction, 
the iatrogenic injuries and the nosocomial infections prolonged Ms. Marquardt's recovery 
phase. She was forced to endure long-term ventilation, hemodialysis, poly-drug therapy, 
severe depression, as she tried to cope 'W:ith the lengthy hospitalization and extreme 
debilitation. She remained hospitalized for four and one-half months, was discharged on 
hemodialysis, is oxygen dependent due to changes in he lungs from the ARDS, SIRS, 
pulmonary edema, nosocomial pneumonia, pleural effusion, and atelectasis, ongoing 
renal"disease, ongoing liver disease, heart problems that must be treated with medication 
and severely debilitated. Her multiple medical problems that began following the above 
surgery and post-operative complicati.:ons eventually led to her death on January 27, 2010. 
She went from an independent persoriwho was able to perform all of her ADL' s, except 
when her mitral valve failed, to a person totally dependent on he husband and others to 
perform her ADL, s and eventually death from renal failure complications. She was also 
completely oxygen dependent and severely disabled due to the poor care and treatment 
she received during her four and one-half months of hospitalization. These problems 
were directly related to the complica:ti.ons from a drug she should.not have been given 
and directly related to the ineffective care and treatment she was given thereafter. 

Respectfully submitted, 

a_ eJ;_ 
Thomas C. Miller 

TCM:mls 
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LAW OFFICES 
OF . 

(. 

THOMAS C. MILLER 
P.O.BOX7~5 

sou-THF~'IE-LD, l\1ICIDGAN 48037 
248-210-3211 

September 2, 2011 

VellaiahDurai Umashankar, M.D. 
c/o University of Michigan Cardiovascular Center 
Departm.ent of Anesthesia 
1500 E. Medical Center Drive, SPC 5861 
.A.nri Arbor, :MI 481 09 

Re: Sandra D. Marquardt 

Dear Dr. Umashankar: 

You are hereby notified that Sandra D. Marquardt intends to file suit against 
Jonathan Haft, M.D., and Vellaiah Durai Umasb.ankar, M.D. upon the expiration of 182 
days from the above date. This notice is being provided pursuant to MCL 600.2912b. 
This same statute places certain requirements upon each of you as well. One of those 
obligations is to provide the undersigned with a notice of meritorious defense, which 
must be provided within 154 days from the date above. 

Ms. Marquardt's medical history is well documented in the University of 
Michigan Hospitals and Medical Centers' chart covering the above admission. Ms. 
Marquardt agrees that it contains the relevant medical history necessary for this notice of 
intent In addition, all of the relevant medical trea1ment regarding this notice of intent is 
contained in that hospital chart. Certain portions of the care and treaunent provided to 
Ms. Marquardt should be highlighted below, so that there is sufficient context to explain 
the cJaixg.ll being made below. 

Ms. Marquardt was known to have suffered ch-ug reactions to penicillin and 
cefuiaxone. Her baseline or pre-operative renal function studies revealed some degree of 
renal insufficiency. Specifically, her pre-operative creatinine level was reported to be 1.4 
( on two occasions), ·her pre-operative BUN level was reported. to be 21 ( on two 
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occasions) and there was evidence of significant levels of blood in her pre-operative 
urinalysis. 

Dr. Haft admitted Ms. Marquardt in order to stabilize her cardiovascular status 
before performing a mitra{ valve replacement procedure. He was particularly interested 
in getting her off her Coumadin. and onto IV Heparin, so that her coagulation could be 
more closely controlled during and after the surgery. He wanted the INR to be equal to 
or less than 2.0 and he wanted her PTT levels to be between 50 and 70 before proceeding 
witq. the surgery. Her INR was 2.8 on admission and had, fallen. to 1.6 by July 19th. Her 
P1Twas 42.9 on admission and fell to 33.7-by July 19th: He initially planned on surgery 
for July 24t\ however, that date was subsequently moved up to July 20th. . 

The Anesthesia Record, which was prepared incident to the mitral valve 
replacement procedure performed on July 20th, established the following ti.meline: 

L The anesthesia was started at 0645. 
2. The patient was brought to the operating room at 0702. 
3. The anesthesia induction ended at 0801. 
4. The patient was placed in the left lateral decubitus position at 0804. 
5. The baseline ACT was drawn at 0804 and reported to be 157 (the exact 

equipment used is not reflected on the chart). 
6. The surgical incision was made at 0839. (No test dose or loading dose of 

Trasylol was administered before the incision and thoracotomy as 
required by the manufacturer in its insert.] 

7. The 200 ml loading dose ofTrasylol was given at 0909. [No test dose 
was given before the loading dose, as required by the manufacturer in 
its insert.} 

8. The first ACT level obtained after the loading dose of Trasylol was 
reported as 999, which was apparently the highest level that could be 
digitally displayed by the equipment, at about 0915. 

9. The Trasylol infusion dose of 50 m1/hr was begun at 0918. 
10. The first dose ofHeparin was administered at 0930. [There was confusion 

in the record as to the exact dosage given at that time. The written 
cbronology indicates that 25,000 units were given. The graphic summary 
indicates that 2,500 units were given; however, the total on the graphic 
summary indicates that 35,000 total units were given during the procedure, 
which would have included 10,000 units at 1230. Dr. Haft indicates in his 
operative report that she was "systemically heparinized with 3 mg/kg 
sodium heparin", which would mean that she was given about 250 mg. 
given her known weight of 77.1 kg.] 

11. Full cardiopulmonary bypass was initiated at 094 2. 
12. The first ACT level obtained after the Trasylol and Heparin were given 

reflectedacon.tinuinglevel of999 at 1015. 
13. The ACT level obtained at about 1115 revealed a level of 545. 
14. The ACT level obtained at about 1215 revealed a level of 499. 
15. The second dose of Heparin containing 10,000 or 1,000 units was given at 

1230. 
16. The ACT level obtained at about 1300 revealed a level of387. 
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17. The cardiopulmonary bypass was terminated at 1311. (The totai time 
spent on the bypass equipment was reported by Dr. Haft to have been 
209 minutes.] 

18: The ACT level obtained at about 1315 revealed a level of 590. 
12. A 250 mg dose of Protamine was given at about 1330. 
20. A 50 mg dose of Protamine was given at about 1400. 
21. The ACT level obtained at about 1400 revealed a level of 158. 
22. The surgical dressing was completed at 1445. 
23. The patient was transferred to the TICU at 1501. 
24. The anesthesia was ended at 1515. 
25. The Trasylol infusion was terminated at about 1530. 
In January 2006 a group of physicians and research exp~:rts published the results 

of an extensive study comparing the drug Trasylol with two other similar acting drugs. 
Their findings were accepted for publication in the prestigious New England Journal of 
Medicine. That article, together with a similar smaller study published in the March 2006 
issue of Transfusion, began to raise serious questions about the· safety of TrasyloL The 
FDA apparently became aware of those two studies and responded by publishing a 
"Public Health Advisory for Trasylol" dated February 8, 2006. In that advisory they 
informed the medical profession, particularly the cardiac surgeons and anesthesiologists, 
that they were aware of two studies that were reporting an increased risk of death and 
serious injury due to renal and heart disease incident to the use of Trasylol, when 
compared to the incidence of such results in patients who received two similar acting 
drugs. Following the FDA investigation and following consultations with the drug's 
manufacturer, the FDA adopted a revised insert to be distributed to all physicians who 
were the end users of the drug. Th.at new insert was published and made available to the 
relevant physicians in November 2006. In that publication the manufacturer added . 
additional information and cautionary content regarding the risk of renal, cardiac and 
vascular i:isks with the use of the drug. Of particular note was the manufacturer's 
"Indications and Usage" section. Trasylol was indicated for prophylactic use to reduce 
perioperative blood loss and the need for blood transfusion in patients undergoing 
cardiopulmonary bypass in the course of coronary artery bypass graft surgery who 
are at an increased risk for blood loss and blood transfusion. 

It should be noted that the earlier insert also limited the indications to patients 
undergoing coronary artery bypass graft procedures in which cardiopulmonary bypass 
equipment was used; however, both the medical specialists involved and the 
manufacturer itself were aware that the drug was being used for off-label surgeries 
including cardiac valve replacements. In December 2006 the FDA again advised the 
medical community that it was very concerned about Trasylol; however, it wanted more 
information before making a decision regarding the safety of the drug. The FDA 
requested and Bayer agreed to inform its customers that the drug was to be used in strict 
compliance with the insert. Specifically, the manufacturer told its users to adhere strictly 
to the indications contained in the old and new insert, i.e. it was to be used only in CABG 
procedures. The FDA issued a press release regarding the new insert in December 2006, 
anq. Bayer drafted a form letter, which it sent to each of its customers in the same month. 
The FDA indicated that it wanted the physicians to ''understand ~e new warnings and 
use the product as directed by the [insert]". The new insert specifically stated that the 
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drug was to be used only during CABG procedures. In the December letter the company 
also made it very clear to the physicians that the drug was to be used incident to CABG 
procedures only. They also advised the physicians of the renal and cardiac risks raised in 
the literature. The letter highlighted the changes in the new insert, which had been 
published in November 2006. It is believed that the information from the FDA and from 
Bayer was communicated directly to Dr. Haft. Dr. Umashankar and/or the University of 
Michigan Hospitals and Medical Centers in late 2006. 

The revised 2006 insert made many critical points relevant to the facts in this 
matter. First, the use of the drug was to be restricted to CABG procedures, and was not 
to· be used for valve replacement procedures. Second, patients with pre-existing renal 
insufficiency were at an increased risk of developing renal complications from the use of 
Trasylol. Third, patients with other drug allergies were :i;i;i.ore likely to have a reaction to 
Trasylol. Fourth,. a test dose of Trasylol was to be given at least ten minutes before the 
loading dose of the drug. Fifth, the loading dose was to be given over a 20-30 minute 
time period before infusion of the drug. Sixth, the patient was to be placed in a supine 
position during administration of the test dose and the loading dose. Seventh, the patient 
was to be closely monitored closely for possible coagulopathy when Trasylol and 
Heparin were administered concurrently. An elevated ACT level might not reflect a high 
therapeutic level of Heparin, when Heparin was administered concurrently with. Trasylol. 
Eighth, Protamine titration should be used to establish the adequacy of Heparin levels 
before any Trasylol is given, so that the anti-coagulation effects of the two drugs can be 
separated, and so that the results of that titration could be used to determine the effect of 
the Heparin therapy throughout the operative and post-operative phases. Ninth, the 
therapeutic level of Heparin must be kept above certain levels during the procedure 
(reflected by careful monitoring of coagulation studies) independent of the anti
coagulation effect created by the Trasylol given concurrently with Heparin. 

The medical records of Ms. Marquardt reflect that no test dose of Trasylol was 
administereq ten minutes before the loading dose. The patient was not in a supine 
position when she was given the loading dose of Trasylol. The loading dose was not 
given slowly over a 20-30 minute period of time (only nine minutes separated the loading 
dose from the start of the infusion of Trasylol). Ms. Marquardt had a history of two 
different drug allergies. The procedure was a valve replacement procedure and not a 
CABG procedure. Ms. Marquardt did have evidence of pre-operative kidney 
dysfunction. Lastly, she was not closely monitored after the administration of Trasylol 
and Heparin to determine the anti-coagulation effect of Heparin alone versus the 
synergistic anti-coagulation effect of the two drugs in combination. 

Following the surgery, during which Ms. Marquardt received Heparin and 
Trasylol, she began to manifest significant clinical signs and symptoms ofrenal disease, 
which led to multiple other organ system problems. The lack of attention to her renal 
complications from the Trasylol resulted in other iatrogenic complications and 
nosocomial infections. Despite numerous medical diagnoses formuiated by the numerous 
physicians who treated Ms. Marquardt over the four months of post-operative care, the 
diagnosis ofTrasylol induced pathology never appeared. It was not even mentioned as 
part of anyone's differential diagnoses. The various treating physicians did proffer 
opinions regarding the etiology of her renal disease specifically that they were post-op 
complications and that may have been related to the lengthy period of time spent on the 

4 
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bypass equipment; however, they never once mentioned the drug Trasylol as a possible 
factor. 

During the time Ms. Marquardt was an inpatient at the University of :tvfichigan 
Hospi~. the :(ollowing di~oses were made and repeated often by the various 
physicians charged with providing her with care for her post-operative complications: 

1. Various nosocomial infections, bacteremia and sepsis. · 
2. Hyperglycemia secondary to surgical stress requiring Tight Glycemic 

Control 
3. Oliguric 
4. Diminished Coronary Output/Coronary Index 
5. Hemolysis secondary to long coronary bypass machine time 
6. Fluid overload 
7. Renal Hypoperfusion 
8. Polyuric Renal Failure secondary to prolonged pump time 
9. Acute Tubular Necrosis (ATN) ·. 
10. Hyperphosphatemia 
11. Acute Kidney Injury (AKI) secondary to ATN 
12. Hypotension 
13. Pulmonary Edema 
14. Non-oliguric Renal Failure 
15. Acute Respiratory Distress Syndrome (ARDS) 
16. Systemic Inflammatory Response Syndrome (SIRS) 
17. Prolonged Respiratory Failure 
18. Hematuria · 
19. Metabolic Acidosis 
20. Pleural Effusion 
21. Swallowing Dysfunction 
22. Hypothyroidism 
23. Hypercarbia 
24. Hypoxemia 
25. Clinical Depression 
26. Peri-operative vascular leak 
27. Respiratory Acidosis 
28. Anemia 
29. Atrial Fibrillation 
30. Sick Euthyroid Syndrome 
31. Prerenal Azotemia 
32. Moderate Differentiated Encephalopathy 
3 3. End Stage Renal Disease 
34. Pulmonary Vein Stenosis 
35. Urinary Tract Infection (UTI) 
36. Adrenal Insufficiency 
37. Cholecystltis 
38. Wound Dehiscence 
39. Extracellular Fluid Volume Depletion 
Each of the above diagnoses appear to be related to Ms. Marquardt's underlying 
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renal disease, the iatrogenic efforts made by the medical staff to diagnose and treat the 
underlying renal disease, the nosocomial infections resulting from her long hospital stay, 
problems caused by the inability of the medical staff to correct the fluid imbalance 
situation caused by her renal dysfunction, or from the effects of the long-term hospital 
stay and the decompensation caused by the overwhelming medical and emotional 
conditions. 

Ms. Marquardt has been followed by her primary care physician Raymond Cole, 
D .0, 107 W. Chicago, Brooklyn, .MI 49230, her nepbrologists R. V. Nagesh, M.D ., 205 
N. East Avenue, Jackson, :MI49201, her pulmonologist Robert D. Albertson, M.D., 900 
E. Michigan A venue, Jackson, .MI 49201, and her cardiologist Bischan Hassunizadeh, 
M.D., 205 Page Avenue, Suite B, Jackson, Ml 49201. 

The standards of care for anesthesiologists and cardio-thoracic surgeons assisting 
in cardiac surgeries involving the use of cardiopulmonary bypass equipment require that 
Trasylol not be used during cardiac vaJve;procedures performed after November 2006, 
given the advisories issued by the FDA and Bayer. The standards of care for both 
specialties also require that Trasylol induced renal disease should be ruled out as soon as 
possible, if renal disease is diagnosed or suspected following a surgical procedure in 
which Trasylol was used. These same standards require the appropriate use of Heparin in 
conjunction with the concurrent use of Trasylol. The anti-coagulation effect of Heparin 
must be isolated from the overall anti-coagulation effect of Heparin and Trasylol in 
combination. Trasylol should not be used as a Heparin sparing agent. Additional 
Heparin therapy may be needed even if ACT levels are elevated. Protamine titration to 
measure Heparin therapeutic levels must be performed before the administration of 
Trasylol and that baseline level must be used to determine if Heparin is needed to 
ma:intain anti-coagulation therapy intra-operatively and post-operatively, given that the 
Trasylol in a renal insufficient patient might be long-lasting and affect anti-coagulation 
test results, leading to reduced Heparin therapy post-operatively. These standards of care 
also require the physician to identify, carefully monitor and effectively treat fluid levels 

. to avoid cardiopulmonary complications due to fluid overload or due to extracellular fluid 
volume depletion. If diagnosed, Trasylol induced renal disease must be aggressively 
treated with appropriate anti-thrombotic drug therapy, and therapeutic Heparin levels 
must be implemented to counter the Trasylol induced coagulopathy. If Trasylol is 
indicated, the applicable standards of care require that a test dose of 1 ml be given at least 
ten minutes before the loading dose. Then the loading dose should be given slowly over 
a 20-30 minute time period after induction of anesthesia and before the stemotomy, while 
the patient is in a supine position. Then the constant infusion of the drug is begun and 
continued until the surgery is completed and the patient leaves the operating room. 

Drs. Haft and Umashankar, together with their associates, residents and fellows, 
breached applicable standards of care for cardiac surgeons and/or anesthesiologists 
assisting in cardiac procedures in the following ways: 

1. They used Trasylol incident to a mitral valve replacement procedure, 
despite the indications published by the FDA and the manufacturer Bayer; 
or, in the alternative, they failed to remain current on the indications for 
the drug and used the drug during an off-label procedure. 

2. They used Trasylol for an off-label purpose) when the FDA and the 
manufacturer, who were aware of the off-label uses of the drug, cautioned 

6 
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against using the drug for any procedure other than a CABG procedure, 
until the drug's safety could be fully reviewed. 

3. They ignored Ms. Marquardt's preoperative history of other drug allergies 
and renal insufficiency, which placed her at an mcreased risk of an allergic 
reaction to Trasylol and/or at an increased risk of further renal disease 
from the drug. 

4. They failed to administer·a test dose of Trasylol ten minutes before they 
began the loading dose. 

5. They failed to take 20-30 minutes to administer the loading dose of 
Trasylol while the patient was in a supine position, before the stemotomy 
was performed and before the infusion of the drug was commenced. 

6. They failed to adequately separate any coagulopathy caused by the 
Trasylol from any .coagulopathy caused by Heparin therapy or the lack of 

- - that therapy, and, in· so doing, they decreased or withheld Heparin therapy 
from the patient when she actually needed the therapy to counteract the 
Trasylol effects on,the kidneys. 

7. The fail¢ to recognize the connection between Trasylol (thrombosis) and 
the hypocoagulopathy demonstrated in the laboratory results. 

8. They failed to institute dialysis and/or appropriate diuretic therapy in a 
timely manner to maintain an appropriate fluid balance. 

9. They failed to diagnose Trasylol induced renal disease, and treat it 
appropriately in a timely manner. 

10. They failed to diagnose the prerenal disease caused by the Trasylol and 
recognize that the problems they were encountering in regards to 
pulmonary edema, cardiac dysfunction and other organ system failures 
were directly related to the renal disease, iatrogenic consequences of the 
inappropriate treatment protocols, nosocomial infections and/or from long 
periods of ventilation, decompensation and debilitation. 

Drs. Haft and Umashankar, together with their associates, residents and fellows, 
would have complied with applicable standards of care, if fuey had decided not to use 
Trasylo\ during Ms. Marquardt' s mitral valve reparr procedure on July 20, 2007, given 
the FDA and manufacturer warnings against using it for such procedures. If they felt that 
the procep.ure and patient warranted the use of Trasylol, then they needed to recognize 
the other 'risk factors presented by her prior drug allergies and pre-existing renal 
insufficiency. They also had to use the drug as indicated in the insert regarding a test 
dose, the loading dose and coagulation assessments during and after the procedure. They 
also had to rule out Trasylol induced renal disease given the problems that presented in 
the immediate postoperative period. Then they needed to treat the Trasylol inducec;I renal 
disease, the coagulopathy, the fluid imbalance and the effects of the renal disease on 
other organ systems in a timely manner. 

k a direct and proximate result of the above negligent acts by Drs. Haft and 
Umashank:ar (together with their associates, residents and fellows), Ms. Marquardt was 
given a contraindicated drug during her mitral valve repair procedure on July 20, 2007. 
Thls drug then caused a prerenal condition complicated by an obstructive condition of the 
kidneys. She also was suffering from a coagulopathy that was caused by the Trasylol, 
and aggravated by the lack of effective treatrnent in the postoperative period of time. Her 

7 
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renal disease, coagulopathy, multi-organ dysfunction, aci~osis and a significant fluid 
imbalance resulted in a constellation of problems that went untreated or maltreated for a 
long time. The lack of effective treatment and accurate diagnose~ led to a series of 
iatrogenic injuries due to a prolonged and ineffective treatment phase following the 
operative complications. The fluid imbalance, the coagulopathy, the renal dysfunction, 
the iatrogenic injuries and the nosocomial infections prolonged Ms. Marquardt's recovery 
phase. She was forced to endure long-term ventilation, hemodialysis, poly-drug therapy, 
severe depression, as she tried to cope with the lengthy hospitalization and extreme 
debilitation. She remained hospitalized for four and one-half months, was discharged on 
hemodialysis, is oxygen dependent due to changes in he lungs from the ARDS, SIRS, 
pulmonary edema, nosocomial pneumonia, pleural effusion, and atelectasis, ongoing 
renal disease, ongoing liver disease, heart problems that must be treated -with medication 
and severely debilitated. Her multiple medical problems that began following the above 
surgery and post-operative.-complications eventually led to her death on January 27, 2010. 
She went from anindeperidentperson who was able to perform all of her ADL's, except 
when her.mitral valve failed, to a person totally dependent on he husband and others to 
perform her ADL, s and eventually death :from renal failure complications. She was also 
completely oxygen dependent and severely disabled due to the poor care and treatment 
she received during her four and one-half months of hospitalization. These problems 
were directly related to the. complications from a drug she should not have been given 
and directly related to the ineffective care and treatment she was given thereafter. 

Thomas C. Miller 

TCM:mls 

8 
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STATE OF MlCHlGAN 

IN THE ClRCUJT COURT l=OR THE COUNTY OF WASHTENAW 

SARON E. MARQUARDT; Personal 
Representative of the Estate of 
SAND.RA MARQUARDT, Deceased., 

Plaintiff, 

V 

VELLAIAH DURA! UMASHANKAR, 
M.D., and JONATHAN HAFT, M.D., 

Defendants. 

Thomas C. Miller (P17786) 
Attorney for Plaintiff 
P.O. Box 785 
Southfield, Ml 48037 
(248) 210-3211 

Patrick Mclairi. (P25458) 
Attorney for Pefendant Haft · 
600 Woodward Avenue, Suite 2500 
Detroit, Ml 48226-3427 
(313) 961-0200 

Case No. 12-621-NH 
Honorable David S. Swartz 

ORDER GRANTING DEFENDANT HAFT'S MOTION FOR SUMMARY 
DISPOS!TJON AND DISMISSING PLAINTIFF'S CLAIMS AGAINST 

DEFENDANT HAFT ONLY WITH PREJUDICE 

At a Session of Court held in the 
Washtenaw County Trial Court 

City of Ann Arbor, on February 13, 2013. 

PRESENT: HONORABLE DAVIDS. SWARTZ, Circuit Court Judge· 

Defendant Haft (Defendant) filed a motion for summary disposition 

seeking dismissal with prejudice of Plaintiffs medical malpractice claims. The 
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and took the matter under- advisement before issuing its op·inion. 

The Court finds dete.rmiriative Defendant's argument that Plaintiff's claim 

is subject to dismissal because the affidavit of merit (AOM) is invalid. Defendant 

argues that because Defendant is a specialist who is board certified, Plaintiffs 

expert must also be a specialist who is board certified in the same specialty. 

Defendant's specialty is surgery and he is board certified in thoracic surgery. 

Plaintiffs expert is not board certified in surgery and his ·Specialty 'is anest~esia. 

In the absence of an identical "match" of specialties and board certifications, 

Defendant submits· that Plaintiff's expert is not qualified to sign ari AOM or render 

standard-of.:.care testimony .against Defendant. 

Further, Defendant submits that, "[D]ismissal with prejudice should be 

ordered." While acknowledging that Section MCL 600.2301 applies, and that 

MCR 2.112(L)(2)(b) specifically provides for retroactive amendment of an AOM, 

Defendant asserts that relief is barred because: "In this case, given the 

knowledge possessed from the litigation against U of M, justice does not warrant 

that an amendment be allowed. Plaintiff is well aware of Dr. Haft's area of 

specialization and could have easily determined his board certifications. 

Plaintiffs failure to comply with the affidavit of merit requirement is blatant and 

wholly unjustified. One can only conclude that Plaintiff does not have a cardiac 

surgery expert supportive of the claims against Dr. Haft, and should never have 

filed this Complaint against Dr. Haft." 

2 
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PJaintl:ff states ln respcnss f.h:~t C1s!end:a::t's me.ton i~ a ugotcha exercise'~ 

that raises "technicai'' defects and errors and "insignificant procedural mattersj; . 

r.ather than the merits =of Plaintiff's medical malpractice claims against Defendant. 

Addressing the AOM challenge only "in passing", Plaintiff characterizes the 

argument as "absurd" and asserts that the standards of care "relating to the use 

of T rasylol" are the same for cardiothoracic surgeons and cardiothoracic 

anesthesiologists. The standards of care "cannot be different" because, Plaintiff 

posits, the Defendants, represented by the same counsel, "have all testified that 

the decision to ·use Trasylol was a joint decision made by the anesthesia and 

. car:diac physicians" who "jointly decided to disregard the FDA and manufacturer 

on July 20, 2007 and use Trasylol during a valve replacement procedure." 

Plaintiff does not offer an amended or replacement AOM pursuant to MCR 

2·.118 and, in particular, MCR 2.1 i2(L)(2)(b) which provides in part: 

(2) In a medical malpractice action, unless the court allows a later challenge for 
good cawse: 

* * * 
(b) alt challenges to an affidavit of merit or affidavit of meritorious defense, 
including challehges to the qualifications of the signer; m_ust be made by motion, 
filed pursuant to MCR 2.119, within 63 days of service of the affidavit on the 
opposing party. An affidavit of merit or meritorious defense -may be amended in 
accordance with the terms and conditions set forth in MCR 2.118 and MCL 
600.2301. 

Instead, Plaintiff asserts that the Court may properly "disregard" errors or defects 

in the pleadings and grant a waiver of the statutory requirements. Section 2301 

provides: 

The court'in.which any action or proceeding is pending, has power to amend any 
process, pleading or proceeding in such action or proceeding, either in form or 
substan.ee, for the furtherance of j1.:1stice, on such terms as are just, at any time 
before judgment rendered therein. The court at every stage of the action ·or 

3 
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piOceeding $hail disregard any e;ror or defect in the proc$~dings wl':i::h do ;,,Jt 
affect the, substantial rights ofthe parties. 

Plaintiff advises that the Legislature "envisioned such relief' for medical 

malpractice plaintiffs when it enacted Section 2301 and "decided to give the 

judiciary the statutory authority to halt such efforts before the system completely 
,, 

evolves ,into a system where p.rocedure trumps substance." , 

It is well-established that an AOM is presumed valid when filed. Jackson v. 

Detroit Medieal Center. 278 Mich.App. 532, 541-542 (2008). However, when 

challenged, a plaintiff must demonstrate that the AOM meets the requirements 

si;t forth in the statutes. Kirka/dy v. Rim, 478 Mich. 581 (2007). MCL 600.2912d 

provides as follows: 

(1) Subject to subsection (2), the plaintiff in an action alleging medical 
malpractjce or, if the plaintiff is represented by an attorney, the plaintiffs attorney 
shall file with the complaint an affidavit of merit signed by a health professional 
who the plaintiff's attorney reasonably believes meets the requirements for ar.i 
expert witness under section 2169. · 

MCL 600.2169 provides: 

Sec. 2169. (i) In an actfon alleging medical malpractice, a person shall not give 
expert testimony on the appropriate standard of practice or care unless the 
person is licensed as a health professional in this state or another state and 
meets the following criteria: 

If the party qgainst whom 9r on whose behalf the -testimony is offered is a 
specialist. specializes at the time of the occurrence that is the basis for the action 
in the same specialty as the party against whom or on whose behalf the 
testimony is offered,. However, if the party against whom or on whose behalf the 
testimony is offered is a specialist who is board certified, the expert witness must 
be a '?peciaUst who is board certified in that specialty. 

The statute mandates that plaintiff's counsel must possess a "reasonable 
. . 

belief" that the health professional signing the AOM meets the expert witness 

requirements set forth in MCL 600.2169. Geralds v. Munson Healthcare, 259 

4 
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the medicai records and information available to the plaintiff's attomey befoie o; 

at co.mmencement of the case, Grossman v. Brown, 470 Mich. 593, 599 .. 600 

(2004).. A trial court is Mt required to-conduct mini~trials concerning the ultimate 

validity of the contents of the AOM. Sturgis Bank & Trust Co. v. Hillsdale 

Community Health Ctr., 268 Mich.App. 484,493 (2005). Rather, the inquiry is 

limited to whether, on its face, the AOM reflects the necessary "reasonable 

belief." Ka/aj v. Khan, 295 Mich.App. 420, 428-429 (2012). 

Plaintiff's AOM is ·signed by an expert who.is not board certified ih 

cardiothoracic surgery, the "specialty engaged. in by the defendant physician 

during the course of the alleg·ed malpractice." Gonzalez v. St. John Hosp. & 

Med. Ctr. (On Reconsideration), 275 Mich.App. 290, 302-303 (2007). Based on 

the blatant lack of "matching" qualifications, Plaintiff's counsel could not have 

reasor,ab!y believed that the health professional signing the AOM met the 

requirements of MCL 600.2169. Grossman, supra, at 600. Because the AOM, 

on its face, does not comply with the statutory requirements, the Court finds, as a 

matter of law, that Plaintiff's AOM is invalid. 

Section 2301 clearly states that the Court may not disregard defects and 

errors in the proceedings that affect a party's substantial rights. Further, Plaintiff 

ha.s presented no authority iri support of a waiver of the statutory r.equirements 

pertaining to submission of AOMs. Thus, despite the uncontroverted "joint 

decision", ·Plaintiff was required to file'an AO/vl signed by an expert engaged in 

the "specialty engaged in by the defendant physician during the course of the 

5 
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F~emand), 295 Mich.App. 649, 663-664 (20i2). There is no dispute that Piaintiff 

failed to compfy with those mandates. 

c6nsidering that Plaintiff does not offer an amended or replacement AOM 

and that no time remains 1n·the llmitations period within which Plaintiff could file a 

new complaint against Defendant with a conforming AOM, the Court GRANTS 

Piaintiff's request fbr dismissal of the claims with prejudice. 

Defendant's Motion for Summa!iJ Disposition is GRANTED. Plaintiff's 

claims against Defendant·Haft QDbl_are DISMISSED WITH PREJUDICE. 

This is not a finar order. 

IT IS SO ORDERED. 

:~' . . . .. . 

6 

David S. Swartz, 
Circuit Court Judge 
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STATE OF MICHIGAN 

IN THE CIRCUIT COURT FOR TBE COUNTY OF WASHTENAW 

SARON E. MARQUARDT, Personal Representative of 
the Estate of SANDRA D. MARQUARDT 

vs. 

VELLAIAH DURAI UMASHANKAR, M.D. 
AND JONATHAN HA.FT, M.D. 

Plaintiff 

Civil Action No. 12-621 NH 

Defendants 
_____________________ ! 

TI:IOMAS C. MILLER (Pl 7786) 
Attorney for Plaintiff 
P.O. Box785 
South.field, MI 4803 7 
(248) 210-3211 
millertc@comcast.net 

P ATRlCK McLAIN (P25458) 
JOANNE GEHA SW ANSON (P33594) 
Attorneys for Defendant Jonathan Haft, M.D. 
600 Woodward Avenue, Suite 2500 
Detroit, MI 48226-3427 
(313) 961-0200 

'• .•. 

____________________ __cl 

PLAINTIFF'S ANSWER TO DEFENDANT HAFT'S 
MOTION FOR SUMMARY DISPOSIDON 

NOW COMES PlaintiffSaronE. Marquardt, Personal Representative of the Estate of 

Sandra Marquardt, by and through his attorney Thomas C. Miller and states: 

1 
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Plaintiff Saron E. Marquardt is the duly appointed Personal Representative of the Estate 

of Sandra Marquardt having been appointed to that position by the Jackson County Probate 

Court on Jun 14, 2010. Plaintiff further asserts that Defendant Haft's Motion for Summary 

Disposition is 'Without merit since Plaintiff's Complaint is not barred by the applicable statutes of 

limitation, and it is clearly not barred by the provisions contained in MCL 600.2912d regaJ:'ding 

affidavits of merit in medical malpractice claims. Plaintiff Saran E. Marquardt requests that this 

motion be denied. 

Dated: July 31, 2912 

2 

Thomas C. Mill~ 
Attorney for Plaintiff 
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STATE OF MICffiGAN 

IN THE CIRCUIT COURT FOR THE COUNTY OF WASHTENAW 

SARON E. MARQUARDT, Personal Representative of 
the Estate of SANDRA D. MARQUARDT 

vs. 

VELLAIAH DUR.<\! UMASHANKAR, M.D. 
AND JONATHAN HAFT, M.D. 

Plamtiff 

Civil Action No. 12-621 NH 

Defendants ____________________ ....;/ 
TIIOMAS C. MILLER (Pl 7786) 
Attorney for Plaintiff 
P.O.'Box 785 
Southfield, MI 48037 
(248) 210-3211 
millertc@comcast.net 

PATRICK McLAIN (P25458) 
JOANNE GEHA SW ANSON (P33594) 
Attorneys for Defendant Jonathan Haft, M.D. 
600 Woodward Avenue, Suite 2500 
Detroit, MI 48226-3427 
(313) 961-0200 ____________________ ....:/ 

PLAINTIFF'S BRIEF lN SUPPORT OF PLAINTIFF'S ANSWER TO 
DEFENDANT HAFT'S MOTION FOR SUMMARY DISPOSITION 

1 
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FACTUAL AND PROCEDURAL OVERVIEW 

Plaintiff would like to :first correct an error in Defendant's brief. Counsel for Defendant 

Haft wrongly cited MCL 600.5856a in a couple of places in his brief. The correct citation should 

have been MCL 600.5838a. (See Defendant's Brief pages 3 (heading) and page 4.) 

It is not surprising that Defendant Haft has purposely omitted several critical facts from 

his brief, likely because the inclusion of those critical facts would expose the fatal flaws in his 

motion. The following chronology and recitation of critical facts are not in dispute, and the 

impact of those critical facts taken in their totality should demonstrate to this Court that 

Defendant's motion is baseless: 

January 26, 2006-An article appeared in the New England Journal of Medicine 

authored by Dennis T. Mangano, Ph.D., M.D. and other learned scientists. In that article the 

authors described the increased risk of severe life threatening complications for patients that 

received the drug Trasvlol (its generic drug was named Aprotinin) when compared with similar 

drugs used to control bleeding during open heart procedures when the patient was placed on the 

heart bypass machine. (See Plaintiff's Exhibit P.) 

February 8, 2006-The FDA published an advisory bulletin regarding the use of 

Trasylol. (See Plaintiff's Exhibit Q.) That was the first step in an FDA process that would 

eventuallv lead to the removal of Trasylol from tlte market on November 5, 2007. 

November 2006-The manufacturer of the drug Trasylol published a new package insert 

for physicians in which it placed a "black box warning':> that clearly stated that Trasvlol was to 

be used cautiollslv given the studies that linked the drug to significa,zt post-operative 

2 
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complications. Additionally. the new insert clearly indicated that Trasvlol was to he used only 

in coronary artery hvpass graftsurgery (known as CABG surgery). (See Plaintiff's Exhibit R.) 

December 2006-The manufacturer followed up on its publication of a new package 

insert with an advisory letter to physicians in which it reiterated that Trasvlol was to he used 

only in CA.BG procedures anti enclosed a copy ofits new package i11sert. (See Plaintiff's 

Exhibit S.) 

December 15, 2006-The FDA issued its own advisory letter to physicians that 

repeated and reinforced tlte steps taken by tlte manufacturer to restrict tlte use of Trasvlol to 

CABG procedures. (See Plaintiffs Exhibit T.) 

July 20, 2007--Sandra Marquardt underwent open heart surgery at the University of 

Michigan. The surgery involved the removal of her damaged aortic and the placement of a 

synthetic aortic valve. That surgery did not uzvolve a C4.BG procedure,• however. during tliat 

surgery site was administered the drug Trasylol to co11.trol bleedi,zg both pre-operativelv and 

intra-operativelv. That usage of Trasylol was contrary to tlte FDA advisory and the 

manufacturer's package inserl Defendant Haft, De(enda11t Umaslia1tkar and Dr. 

Umashankar's fellow Dr. Chang ;ointlv decided to administer Trasylol to Sandra Marquardt 

before the drug was actuallv given to her by Defendant Umaslzankar. (See Plaintiff's Exhibits 

H. page 25, I page 22, and J pages 16 and 35.) Defendant Haft and Defendant Umashankar were 

employees of the University of Michigan Health System, Inc. at the time of the surgery. 

July 20, 2009-Counsel for Sandra Marquardt served a notice of intent upon the 

University of Michigan Health System pursuant to MCL 600.2912b. (See Defendant's Exhibit 

B.) In tltat document counsel clearly identified Defendant Haft, Defendant Umasltankar and 

tlte Universitv ofM*zclti,ran Health System. Inc. as the individuals and corporate identitv that 
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were tlte subjects of that notice. During the deposition of Dr. Umashankar, which was taken as 

part of the Court of Claims discovery process, it was learned that Dr. Umashankar had returned 

to India in 2007. Dr. Umashankar also indicated that he had been at the University of Michigan 

for only one year; specifically, he was part of the University of Michigan medical staff from 

October 1, 2006 through September 30. 2007. (See Exhibit I. pages 3-4.) That meant that Dr: 

Umasltankar was not at the Universitv of Micltiga,t when the notice of intent was served on 

July 20, 2009, so pursuant to MCL 600.2912b (.2) Ids notice was properlv served hv sending it 

to the University o{Miclzigan Health System, Inc. It should also be noted that Defenda11:t Haft 

was still employed bv tlie University of Micltigan Healtli System i1t July 2009 when the notice 

o(.intellt was sent to his employer. Dr. Haft's office and an _office for the risk manager were 

both located at 1500 E. Medical Center Drive, Ann Arbor, MI 48109 in 2009 when the notice of 

intent was sent to that location. 

January 19, 2010-Counsel for Sandra Marquardt filed a complaint naming the 

University of Michigan Board of Regents as the only defendant in a Court of Claims action. 

(See Defendant's Exhibit C.) Sandra Marquardt was still alive on that date, and tlie complaint 

was filed wider her name. It should be noted at this point that the University of Michigan Board 

of Regents filed a motion for summary disposition in August 2011 in the Court of Claims, which 

was more than one and one-half years after the complaint had been filed. In that motion the 

University of Michigan Board of Regents asserted the statute of limitations had expired before·· 

Sandra Marquardt filed her complaint on January 19, 2010. After Judge Aquilina had heard 

oral arguments on that issue size found that tlte statute o(limitations had not expired prior to 

Sandra Marquardt fi[btg her complaint on January 19. 20101 because the statute off imitations 

!tad hem tolled pursua1tt to MCL 600.5856 (c) for 182 days while tlte notice of intent was 
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pen cling, and the filing of tlie complaint had been delaved by at least one day by tlie fact that 

the court was closed for the Martin Luther King ltoliday on January 18, 2010. (See Plaintiff's 

Exhibit K, pages 8-11.) 

January 27, 2010-Sandra Marquardt passed away. An appropriate Suggestion of 

Death was filed. Probate proceedings were initiated in the Jackson County Probate Court, and 

Letters ofAutltoritv were issued to Saron E. Marquardt on June 14, 2010. (See Defendant's 

Exhibit D.) Since Sandra Marquardt passed away within 30 days of the expiration of the statute. 

oflimitations (the statute oflimitations would have expired on January 18, 2010, after having 

been saved for 182 days following service of the notice of intent on July 20, 2009) her cause of 

action :was now saved again for an additional two years following the appointment of a personal 

representative pursuant to MCL 600.5852, which meant that the Estate of Sandra Marquardt 

had until June 14. 2012, to initiate legal proceedings against anv potential defendant. 

September 2, 2011-Collnsel for Plaintiff served new notices of intent upon Defendant 

Haft and Defmda.nt Umasliankar. slzortlv after tlie Universitv of Michigan filed its motion for 

summary disposition i1t tlie Court of Claims actio1t. (See Defendant's Exhibits E and F.) It 

should be noted that counsel for Plaintiff sent the notice of intent addressed to Defendant 

Umashanlcar by regular mail and by certified mail to the University of Michigan Hospital 

pursuant to MCL 600.2912b (2), and each notice was returned with a note that it was to be 

returned to sender. (See Plaintiff's Exhibit L.) During the deposition of Dr. Umashankar in the 

Court of Claims action, it was learned that Dr. Umashankar had returned to India, so another 

copy of the new notice of intent was sent by e-mail and by regular mail to his address in India, 

The new notices of intent, which were sent to Defendant Haft and Defendant Umashankar in 

September 2011, contained the new allegation that had not been included in the July 20, 2009 
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notice of intent, specifically, that the negligence and subsequent injuries had resulted in the death 

of Sandra Marquardt Counsel for the Estate of Sandra Marquardt served the new notices of 

intent to avoid a later motion for summary disposition claiming that there had been no claim filed 

by the Personal Representative of the Estate of Sandra Marquardt indicating that Decedent's 

death had been caused by the negligence of Defendant Umashankar and Defendant Haft. Since 

tltere was time to serve a new notice ofintent 01i both Defendants before tlte savings 

provisions contained in MCL 600.5852 expired 011. June 14, 2012, it seemed onlv prudent to 

file the new notices o[intent a:nd make that issue moot once the new complaint was filed. 

Waltz 'V Wyse, 469 Mich 642 (2004) 

June 6, 2012--Counsel for the Estate of Sandra Marquardt filed this complaint against 

Defendant Haft and Defendant Umashankar. Tlze complaint was timelv filed, because MCL 

600.5852 saved tile cause of actio1t until June 14, 2012, whiclt was two years after tlte Letters 

o[Autlioritv were issued to Sar01i E. Marquafdt as Personal Representative of tlte Estate of 

Sa,zdra Marquardt. In addition. it was filed williin three years of when the original statute o[ 

limitations would Jzave expired on either Julv 201 2012 or January 18, 2013. 

It is appropriate that this point to delineate those points raised by Defendant Haft with. 

whlch Plaintiff has no opposition. First, Plaintiff concedes that MCL 600.5838a establishes a 

two-year statute of limitations for medical malpractice claims; specifically, absent any tolling or 

saving provisions, the statute oflimitations in the instant case would have expired July 20, 2009, 

if no action had been commenced by Plaintiff. Second, Plaintiff agrees that MCL 600.5838a 

clearly establishes the date of accrual for medical malpractice claims as the date of the 

negligence; specifically, in the instant case the cause of action accrued on July 20, 2007. Third, 

Plaintiff agrees that the discovery provisions contained in MCL 600.5838a are not applicable to 
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the instant case, and Plaintiff has never asserted that the discovery provisions were applicable to 

the instant litigation. Fourth, Plaintiff agrees that if Defendant Haft and Defendant Umasbankar 

were not served with a notice of intent on July 20, 2009, which was the date that the :first notice 

of intent was mailed to the University of Michigan Health System, Plaintiff has failed to comply 

with MCL 600.2912b (1) and (2). (It s/iould be made clear tliat tJie first notice o(inte1zt 

clear!}! identified Defendant Haft and Defendant Umaslzankar as potential defendants in anv 

subsequent litigatio11.) Fifth, Plaintiff agrees that if Defendant Haft and Defendant Umashankar 

were not served with a timely notice of intent pursuant to MCL 600.2912b the lawsuit filed 

against Defendant Haft and Defendant Umashankar was not timely filed. That all having been 

said, i(the Julv 20, 2009 notice o{intent that was served upon Defendants' employer pursuant 

to MCL 600.2912h (1) and {2) did in fact provide Defendant Haft and Defendant Umasha1tkar 

witlt a notice of Sandra Marguardt's intent to sue them; or. if the Julv 20. 2009 notice of 

intent. demonstrated a good faith effort to complv with MCL 600.2912b, then Plaintiff 

satisfied tlze notice provisions contained in MCL 600.2912h 0) and (2) and tlze statute of 

limitatio11s as to botlt Defendant Haft and Defendant Umashankar was tolled for 182 days 

pursuant to MCL 600.2301 as interpreted bp the Michigan Supreme Court itt Bush v. 

Slzaba/zang. 484 Mich 156 (2009). Thm when SaJZdra Marquardt passed away Ott January 

27, 20101 the Estate of Sandra Marquardt's cause of action agailzst bodi Defendant Haft a1td 

Defendant Umasliankar was saved until June 14, 2012, pursuant to MCL 600.5852, because 

she ·died within 30 davs after the expiration of the statute of limitations on January 18. 2010. 

ARGUMENT 
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After reviewing the critical facts detailed above, it is easy to understand why Plaintiff 

believes that Defendant Haft's Motion for Summary Disposition is without merit. First, applying 

principles of collateral estoppel Judge Aquilina after hearing oral arguments and after having 

reviewed the same facts that are detailed above has ruled that the complaint filed in the Court of 

Claims was timely filed, which means that if Defendant Haft and Defendant Umashankar were 

provided with a notice of intent to sue on July 20, 2009, by way of their employer the statute of 

limitations applicable to both Defendant Haft and Defendant Umashankar was tolled until 

January 19, 2010. (SeeExhibitK.) Second, there is no dispute that Sandra Marquardt died 

within 30 days after the statute of limitations had extinguished her claim against both Defendant 

Haft and Defendant Umashankar. · Third, pursuant to MCL 600.5852 her claim against 

Defendant Haft and Defendant Umashankarwas resurrected and it was saved until June 14, 

2012, which was two years after ~e Letters of Authority were issued to Saron E. Marquardt by 

the Jackson County Probate Court. Hawkins v. Regional Medical, 415 Mich 420 (1982) 

. . Resolution of tltis motion comes down to two relatively simple issues that need to he 

addressed by this Court in order to resolve Defendant Haft's Motion for Summary Disposition. 

First, did tlte July 20, 2009 notice o{intertt sent to the University of Michigan Health System, 

Inc. at 1500 E. Medical Cellter Drive.Ann Arbor. 48109 put Defendant Haft mid Defendant 

Umashankar on notice that Sandra Marquardt intended on filing suit against them as a result 

of the surgerv that was performed on July 201 2007. Second, in the alternative, did tlie Julv. 

20, 2009 notice o(intent that was served upon the University of Michigan Hea/Jh Svstem, Inc. 

demonstrate a good faith effj)rt on tile part of Sandra Marquardt to comply witlt the notice 

provisions contained in MCL 600.2912b (1) and (2)? If so. should tltis Court relv upon the 
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provisions ofMCL 600.2301 and "disregard1
' an "error or defect in the proceedings wlzich do 

not affect tlie substantial rights of the parties'~ 

Plain.tiff would ofcourse argue that the July 20, 2009 notice ofintent that was served 

upon the University of Michigan Health System, Inc. clearly identified Defendant Haft and 

Defendant Umashankar in the first and second paragraphs of the notice ofintent. (See Defendant 

Haft's Exhibit B page 1. Defendant Umashankar was incorrectly identified as Umashankar 

Vellaiah, M.D. and Dr. Vellaiah because of how his name appeared in the chart; however, his 

correct name is Dr. Umashankar according to his curriculum vitae-See Plaintiff's Exhibit M.) 

Then later in the notice ofintent their separate specialties were mentioned; specifically, 

"anesthesiologists assisting in cardiac surgeries involving the use of cardiopulmonary bypass 

equipment" and "cardiac surgeons". (See Defendant Haft's Exhibit B page 6.) Still further, both 

Defendants were identified by name when the specific violations of the applicable standards of 

care were enumerated in the same document. (See Defendant Haft's Exhibit B pages 7-8.) Both 

Defendants were again identified by name when the document identified the actions that should 

have been taken by them to be in compliance with the applicable standards of care. (See 

Defendant H~ft's Exhibit B page 8.) Finally, in the concluding paragraph of that notice of intent 

both Defendants were again mentioned by name when issues regarding proximate cause were 

detailed. (See Defendant Haft's ExhibitB page 9.) 

Plaintiff would also argue that the July 20, 2009 notice of intent was sent to the address 

where both the risk manager and Defendant Haft maintained their offices. Both the risk manager 

and Defendant Haft had offices located at 1500 E. Medical Center Drive, Ann Arbor in 2009. In 

fact, when the second notice of intent was sent to Defendant Haft on September 2, 2011, it too 

was sent to the 1500 E. Medical Center Drive location. (See Plaintiff's Exhibit N and Defendant 
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Haft's Exhibit E.) The July 20, 2009 notice ofintent was mailed on July 20th and the risk 

manager's office sent a letter dated July 22, 2009, acknowledging receipt of the notice of intent. 

(See Plaintiff's Exhibit 0.) This fast response was significant given that Defendant Haft claims 

that he did not receive notice of his involvement in the possible litigation. 

The fact that Defendant Hafts Affidavit, which was attached to Defendant's Motion for 

Summary Disposition, did not contain a statement by him that he was unaware of the July 20, 

2009 notice of intent, which identified him as a possible defendant in future litigation, speaks 

volumes regarding whether or not he received a copy of the notice of intent that was served upon 

his employer. Does counsel for Defendant want tllis Court to believe tltat tlte risk manager 

sent a letter to counsel for Sandra Marquardt acknowledging receipt oftlte notice of intent but 

did not immediately contact both Defe1tda1tt Haft and Defettdant Umasltankar regarding tlte 

. claims made against tltem in tlte notice o(inte,it? If Defendant Haft /tad 1tot bee,i made 

aware of the July 20, 2009 notice ofintent immediatelv upon the receipt of that notice bv !tis 

employer1 wouldn't it seem reasonable for ltim to ltave made suclt a statement in his affidavit? 

Wit at kind of employer would simply It ave gone about addressing tit at claim wit/tout 

discussing the merits of tlie claim with tite emplovees involved? Those may seem like 

rhetorical questions; however, they point out the absurdity of this motion. There should be no 

question as to whether or not the risk manager's office contacted both Defend.ants as soon as 

practical, if they had not already contacted the two Defendants know about a possible claim 

given that Sandra Marquardt had been hospitalized for almost four months with significant 

complications from the drug. Sandra Marquardt was not discharged from the University of 

Michigan Hospital until December 4, 2007. Isn't it reasonable to assume that the risk ma11ager 

!tad been made aware of tlze problems contemporaneously witlt the ltospital stay; and isn't it 
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equally reasonable tltatDefendantHaft and·Defendant Umashankar would have been 

consulted hp tlte risk manager while Sandra Marguardt was still ill the hospital? 

All that having been said, the notice of intent served on July 20, 2009, alerted the risk 

manager that Defendant Haft and Defendant Umashankar were clearly identified as potential 

defendants in any future litigation, and she certainly lmew that both individuals had been 

employees of the University of Michigan Health System at the time of Sandra Marquardt' s 

surgery. It is also reasonable to conclude that the risk manager contacted both Defendants as 

soon as possible. One can reasonably assume that if the notice of intent had been mailed directly 

to Defendant Haft, he would have made sure that the document made its way to the risk 

manager. Wltat is tlte real difference between the notice of intent being mailed directly to 

Defemla:nt Haft and sent to the risk manager for handling; and the notice ofintent being 

mailed directly to the risk manager and Dwrzdant Haft being notified by tlze risk manager 

that he /tad been identified as a 12ossible defenda11t in future litigation? 

Wizen tlze language ofMCL 600.2912b (1) and (2) is carefully examined, it appears 

quite clear that the Legislature anticipated that it might be difficult, if not impossible to notify_ 

the individual doctors or locate tftem montizs after tlte events. They addressed that possible 

problem hy providing tltat the notice ofintent could be sent to the "health facility where the 

care tltat is the basis for tfte claim was rendered." MCL 600.2912b (2). In the instant case 

Defendant Haft was an employee of the University of Michigan Health System who had the 

same address as the risk manager. In addition, Defendant Umashank:ar had already left the 

hospital and returned to India by 2009. If counsel for Plaintiff had not obtained the curriculum. 

vitae of Defendant Umashankar at the time of his deposition in the Court of Claims action. 

counsel would not have been able to send the second notice of intent to him in India. A search 
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of the internet in 2011failed to provide counsel with a current address for Defendant 

Umashankar. and it was also impossible to find a current address in 2009; as a result, counsel 

was clearly in compliattce with MCL 600.2912h (2) when the notice ofinte11t was sent to tlte 

risk manager for the University of Michigan Health System on heltalf o{Defendant 

Umasltankar. 

MCL 600.2301 was enacted in 1963 by the Legislature to provide the judges in this state 

with the authority to ignore certain procedural and substantive errors or defects, when justice 

would be served by ignoring such errors or defects that might result in a party losing their right 

to have the merits of their claim heard within the legal system simply because a "t" was not 

crossed or an "i" was not dotted. The Michigan Supreme Court in Bush found that MCL 

600.2301 afforded the trial courts an opportunity to overlook minor procedural errors or defects 

if a party had made those errors despite acting in good faith. In the instant case, the notice of 

intent clearly identified Defendants by their name, by their specialty and by the actions that they 

undertook to cause Sandra Marquardt to suffer significant injuries and damages. Counsel for 

Sandra Marquardt made a good faith effort to identify the responsible individuals in the July 20, 

2009 notice of intent, and the employer of those individuals was notified in a timely manner. 

The notice of intent provided the risk manager with all of the necessary information to 

investigate the claim fully. It was only when the University of Michigan decided to file a motion 

for summary disposition based upon a technical requirement regarding the filing of a claim with 

the Court of Claims that it became necessary to file this action against the individual doctors 

rather than finish the litigation directly against the University of Michigan. There is no doubt 

that any judgment that is rendered against the individual doctors in this litigation will be paid QY. 

the University of Michigan Health System. and there is no doubt that the defense costs for 
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defending the individual doctors is being paid by the University of Michigan Health System or 

its carrier .. Counsel for Sandra Marquardt acted in good faith when the July 20, 2009 notice of 

intent was drafted and sent to the University oflvfichigan Health System. At that time, based 

upon more than 40 years of stare decisis, a lawsuit could have been filed against the University 

of Michigan Health System in the Court of Claims without having previously filed a notice of 

claim with that court. Counsel for Plaintiff relied upon that well established case law that 

re9uired that the University of Michigan Hospital show actual prejudice in order to move for 

summary disposition, and counsel for Plaintiff anticipated that Sandra Marquardt' s claim could 

have been. resolved through the Court of Claims litigation without actually naming the individual 

doctors in Washtenaw County. Counsel for Plaintiff acted in good faith when the individuals 

were identified in the July 20, 2009 notice of intent, and when the notice of intent was sent to the 

risk manager for the University of Michigan Health System. No one could have anticipated that 

almost two years into the litigation in the Court of Claims and after more than fifteen depositions 

had been. taken. or scheduled, counsel for the University of Michigan would file a motion for 

summary disposition based upon Plaintiff's failure to file a worthless claim form with the Court 

of Claims within six months of the negligence. In the instant case, that claim would have had to 

be filed in th.e Court of Claims approximately one and one-half months after Sandra Gordon was 

discharged from :the hospital and while she was still recovering at home. MCL 600.2301 is the 

appropriate statutory safety valve for this type of miscarriage of justice. Counsel for Plaintiff 

acted in good faith when he sent the notice of intent on July 20, 2009, and counsel for Plaintiff 

acted appropriately when he filed this litigation against the individual doctors. The facts exposed 

in the instant case demonstrate the hardship that is caused when the legal system evolves into a 

«gotcha" exercise. 
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In the case of Defendant Umashankar. the notice ofintent was served in strict 

compliance with MCL 699.2912b (2), because Dr. Umashankar was residing in India when 

the notice o{intent was served, and the health facility where the care was provided was 

correctlv notified. In the case of Defendant Hafl, the notice was served appropriatelv given 

tit.at his office and one of the risk management offices were both situated in the same building 

when tlte Jul}! 20. 2009 1zotice of intent was served. In addition, Defendant Haft has not 

proffered any evidence that would establish that he was not made aware of the notice of intent in 

July 2009. Plaintiff asserts that the notice of intent that was served upon the risk manager for the 

University of Michigan complied with the provisions ofMCL 600.2012b (1) and (2). If, 

however, this Court determines that Defendant Haft was not notified directly, as opposed to 

indirectly through the office of the risk manager for the University oflvfichigan Health System, 

then Plaintiff would suggest thatMCL 600.2301, as interpreted by the Michigan Supreme Court 

in Bush, should be used to avoid having to grant summary disposition as to Defendant Haft, 

because the interests of justice would be served by ignoring the technical error that occurred 

when counsel for Plaintiff, while acting in good faith, attempted to litigate this claim directly 

against the University of Michigan Health System without the necessity of filing two separate 

lawsuits in two different venues. 

If this Court wishes to know exactly how Defendant Haft learned about the July 20, 2009 

notice of intent, Plaintiff's counsel would suggest that this motion be denied without prejudice. 

Then counsel would also suggest that he be permitted to depose the risk management staff and 

Defendant Haft to address the notice issues> which would be beneficial in determining whether 

or not MCL 600.2301 should be used to permit Plaintiff to proceed with this litigation. 
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Finally, Defendant Haft has also raised another issue that apparently needs to be 

addressed in passing. Defendant Haft requests that this Court grant him summary disposition of 

Plaintiff's claims, because Plaintiff has not provided an affidavit of merit that satisfies MCL · 

600.2912d. Iftbis Court reviews the excerpts from the depositions of Defendant Haft, Defendant 

Umashankar and Dr. Chang together with the actions that had been taken by the FDA and Bayer 

prior to July 20, 2007, the absurdity of Defendant Haft's position should be exposed. Defendant 

Haft, Defendant Umashankar and Dr. Chang have all testified that the decision to use Trasylol 

was a joint decision made by the anesthesia and cardiac surgezy physicians. (See Exhibits H, I 

and J.) lfthe decision to use Trasvlol was a ;oint decision, /tow could the standards o(care for 

each specialtv be different in regards to whether or not tlte use of Trasylol was appropriate? 

In the Court of Claims action, the actions of Defendant Haft and Defendant Umashankar were 

defended by the same attorney. If there was a difference in the standard of care between the 

cardiac surgeon and the anesthesiologist, how could their actions have been represented by the 

same attorney without there being a conflict of interest? If Counsel for Defendant Haft intends 

on representing Defendant Umashankar at some point in time the undersigned would suggest that 

there is a conflict of interest, unless counsel understands that the standard of care is the same for 

both specialties, given that the decision to use the drug was a joint decision. 

This position advocated by Defendant Haft is 'Without merit. Both the FDA and the 

manufacturer of Trasylol had told all American physicians that Trasylol should be used only in 

CABG procedures more than eight months before Sandra Marquardt's surgery. Both Defendant 

Umashankar and Defendant Haft have testified that they were aware of that restriction when the 

manufacturer published the new package insert in late 2006. (See Exhibit I pages 14-15 and 

Exhibit H pages 36.) How ca1t tltere be different standards of care relating to the use of 
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Trasylol by cardiotltoracic anesthesiologists and cardiothoracic surgeons when both 

Defendant Haft and Defendant Umashankar have testified that thev were aware that the FDA 

and Baver /tad indicated that Trasvlol was to be used onlY, in CABG procedures. In addition 

both Defendant Hafi and Defendant Umashankar have testified that tlzev ;ointlv decided to 

disregard the FDA a1td tile manufacturer on Julv 201 20071 and use Trasylol during a valve 

replacement procedure. 

CONCLUSION 

Thls motion demonstrates the problem with how medical malpractice cases are litigated 

in this state. The typical medical malpractice claim is defended on its merits only after extensive 

effort is expended by defense counsel in hopes finding some insignificant procedural issue that 

can be used to have the claim thrown out of court without ever addressing the merits of the 

claim. This "gotcha" mentality has overwhelmed our legal system, and in retaliation the same 

efforts are now being expended on behalf of the claimant. So much time and effort is being 

expended on the "trees" when compared with the effort being expended on the "forest". It is 

astounding that this litigation was filed because the University of Michigan obtained summary 

disposition relief from the Court of Claims in the companion litigation, because Plaintiff had 

failed to file a notice of claim with the Court of Claims within six months of the negligent 

conduct. The Court of Claims notice provisions were intended to alert the State of Michigan of 

possible future claims that might be filed; however, since the University of Michigan Health 

System manages its own claims, retains its own counsel and pays any settlements the State of 

Michigan is never involved in medical malpractice litigation. There is no attorney general 
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involved :in this litigation. Again, Plaintiff was forced to initiate this litigation because the 

University of Michigan Health System cannot be sued unless the Court of Claims notice 

provisions are strictly followed, even though the State of Michigan is not :involved :in that 

litigation process. The absurdity of that situation is that Plaintiffs will now file that notice of 

claim with the Court of Claims if possible, and they will be forced to file a lawsuit against the 

doctors :in Washtenaw County and a lawsuit against the University of Michigan in the Court of 

Claims. Who is being served by imposing such a procedural nuisance on the legal system? In 

the short run, the University of Michigan may benefit by getting a few cases dismissed; however, 

in the long run it will burden the University of Michigan with additional legal costs; it will 

burden the Washtenaw County Circuit Court with additional litigation that likely would have 

been tried in the Court of Claims; and it will require counsel for claimants to expend significant 

time and money on a two 'track legal process vv.hen it is so unnecessary. Again, "gotcha" efforts 

prevail at the expense of reason. 

This litigation was mandated because the Michigan Supreme Court decided to reverse 

more than 40 years of precedence retroactively involving administrative claims :in highway 

design cases; and then defense counsel in the medical malpractice area, who are always looking 

for a "gotcha" opening felt that they had discovered yet another technicality that could be used 

for a short term benefit, and they pounced on the opportunity to expand the highway design 

decision to medical malpractice claims filed against the University of Michigan Health System. 

Any reasonable person would have questioned whether or not the Court of Claims notice 

provision was intended to apply to medical malpractice claims filed against the University of 

Michigan, since the State of Michigan :is not involved at all in that litigation, but short texm 

expediency prevailed over reason and the "gotcha" defense was too good to resist. As a result 

17 
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' this litigation was commenced, this motion was filed and this Court has been forced to expend 

considerable time in an effort to resolve the issues that have been raised. Is this a great day for 

our judicial system, or what? The Legislature envisioned just such situations when it enacted 

MCL 600.2301 and decided to give the judiciary the statutory authority to halt such efforts 

before the system completely evolves into a system where procedure trumps substance. 

\ 

Dated: July 31, 2012 

18 

R~~~~ 
Thomas C. Miller (Pl 7786) 
Attorney for Plaintiff 

•• 
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STATE OF MICffiGAN 

IN THE CIRCUIT COURT FOR THE COUNTY OF WASIITENA W 

SARON E. MARQUARDT, Personal Representative of 
the Estate of SANDRA D. MARQUARDT 

vs. 

VELLAIAH DURAI UMASHANKAR, M.D. 
AND JONATHAN HAFT, M.D. 

Plaintiff 

Civil Action No. 12-621 NH 

Defendants 
____________________ ____:! 

THOMAS C. MILLER (Pl7786) 
Attorney for Plaintiff 
P.0.Box785 
Southfield, MI 48037 
(248) 210-3211 
millertc@comcast.net 

.... PATRICK McLAIN (P25458) 
JOANNE GEHA SW ANSON (P33594) 
Attorneys for Defendant Jonathan Haft, M.D. 
600 Woodward Avenue, Suite 2500 
Detroit, MI 48226-3427 
(313) 961-0200 ____________________ ____:/ 

PROOF OF SERVICE 

The undersigned certifies that a copy of Plaintiff's Answer to Defendant Haft's 

Motion for Summary Disposition and Plaintiff's Brief in Support of Plaintiff's Answer to 
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C'." ... 

Defendant Haft's Motion for Summary Disposition were served upon counsel for Defendant Haft 

at the above address on July 31, 2012, by regular mail. 

Respectfully submitted 

~c:k 
Thomas C. Miller (Pl7786) 
Attorney for Plaintiff 

Dated: July 31, 2012 

. ._. 
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Marquardt vs. CJniversil.r 6£ Michigan BOard of Regents .:fonathan Willia;m Haft, M.D. 

1 rave a ~ mte of cooplications. 
2 Q In that articl.e he refe.reoce., animtl shrlies that ~ ~ 
l .In G,:m:nny. 

4 A I 00!11t recall, 
& Q l!OuJ.11 that ar;U ~ty, if ~ were animi1 alMieG 
, that .imkatm that they .ere blim or prq,erl.y set up? 

7 ~ ~, t:lv! h!JlEn rard:Jlllzed t:r:ials rnrl rot ~ an :inc:tea:5lld 
8 i.ocideOCe Of renal failllte or d:ath, 
~ (l,u:ioos].y, a huran trial that's .l:aOO:JTli2.ed is a 

·10 lot trote helpful than ilil anil!al triaL 
11 Q Were you awai:e of - cb j'OO l:!vY - did j'OO kna,l of 
12 Dr. ~ before tltls slJXi.y? ' 

13 A No. 

u Q i.l:!re j\"ll.l awate of his particip..tion in the postc.perative 
15 use of aspirin :in the early 2000s relative t.o the 
16 effectivness of that t:o prevent clotting? 
17 A Ho, I io:15 not aware of his pa:m.clpati.on :in that. 

18 Q Yen .e:e prooably too yoong to ba d:>:iJYj caroiotooracic 
19 sm:gei:y at tbat t:iDB; right: 
20 A P:tobably. 
21 Q 2002? 
22 A Yes, I was not ~ catdiac surgecy at the t:ine. 
23 Q mi this rr,ay be :in p:u: stooies, R:lve j'OU seen that 
24 articl.e by Dr. M31YJaOO? 
25 A I have mt read it. 

22 

1 Q ··Are you familiar with the .ork, tlwgb, that led to the use 
2 of aspirin postq)el:atively :in CAB.; proce:ill:es? 
3 A a>, 
4 Q. '.!hexe1s a Dr, llidlo1as fu.rlx>ul:a i,m 'liOrks .in a hospital :in 
5 St. klllis; roes tbat li'!.lp? 
6 A N.:>, 

7 Q K--o-u-c+o-u-k-a. lb }'Oil i:naf Dr. lmmlka or krKM of 
8 Jrlro'.l 
9 A I !;inf of him, 

10 Q le i.s a cai:diac tbotacic .surgeon ~f rote oote? 
11 A. Yes. 

12 Q In yr:,.;r - i ~ }'00 oo - ·you•re :involved :in the 

13 ratdiot.boracic fel.lcr,rehlp program here i.urkmj with the 
14 fe.l.lows? 
IS A O=:ecl:. 

lti Q Is his tertbook usa:I? 

1 sure. 
2 Q nid pi lmrre alme - strike that. 
3 iilen )'00 read the artic.le aoo :said - will, 

i 009'.l.oosly, they are not ~ into acxnml: the different 
li PIQfil~ on tlE patienbs am thiDga like that~ oo be it, 
6 Ind any of 'JOOl'. rolleagues care to )'al and talk 

1 alloUt it1 
6 A Yes, 

9 Q Was this clisolssed? 

10 A Yes. 

11 Q ~ there neetiJyJs Within the departnent to discuss the 
12 article? 
l3 A iel.11 as an ariecxlote, slx>rtly after the atl:icle was 
14 pwllihed, a colleague of mine and ¥elf 'lilete tmel:ing to 
l5 Iooi.s'l:ille on a training oon:se aoo the topic: of the 

16 New EDJlalil Joumal Mal1,!alx) pa~ }'()1.1 Iefel:eoc:al came llP 
17 and all of the mn:geons that wam px:eserit felt that the 
lB .l:imi.t.ations of the sbxly and its ollsel:vational nature 
19 discredited the validity of tlle stuiy. l\lld the 

20 coo::lusions, we all felt, Toieie flawed. 
21 . '.11rls was not a ~tal rreeting, 'Ihi.s was a 
22 mlleague of mine and nyself discoss:ing it. 
23 l\lld then at a cliv.is.i.on faculty ireetiIYJ we did 

2t discuss the use of 4Ji:oti.nin. I oon' t kro. exactly totiat 

25 tinB fuwe it was, tut it was after the release of 

24 

1 Mangaro' s paper. We discussed its use ard felt we 'WOOlrl 
2 still use it for m.gn:.r:isk cases. 
3 Q Does caroiothoraclc sw:g:i.cal aoosl:hesia participate m 
! t:liose grocp -tings? 
5 A No. '.11rls was just the :sm:goons. 
6 Q hn I cnrrect that the University of Michigan - the 

7 deci.s:ion as to wt ~ are to be used is a joint 
8 decision ben.-een surgery ard anesthesia? 
9 A I think that's fair. At the tiJ1B of this partirular care, 

10. anem:resiolcgists WJUltl usually ask the sw:geons '\tlat oor 
ll preference .as .fur antifibtinolytic agents a!rl if .,e felt 
12 tile i;atient was high risk, the surgeoo w:,.ild req.iest 

n ~roorun. 
1~ Q Trey are looking for .infut at that point, 
15 Is it their call to make? 

16 A I think it's fair to say it's a joint ooc:ision. 'llle 
17 A I'm mt filmiliar witb hi.s textlxlok. 11 anasthesiolc¢st asks too surgeon wtat our preference is 
18 Q W&e j'OU miam of his prospective stooy that was 1s ard tley ce.ttaml.y have the right to xefuse to give the 
19 disront:irued m, I think 2002 or 2~, because of mial 19 drugi al~h Wal never encounteted that. 

20 proble.ns? 20 Q 'E tallirl for a few !IIli80ts aJx,ut the size of De. 1!3:ngaro' s 
21 A I'm nat aware of !:hat sbrly, 21 smty, i.1l1ch .as 41374 patients. 

... ~. 22 Q r£ you l'l:ld been, ~ that have ca~ you to put 
1
trCre 22 1blld j'OU agree witb Ire- that tllat - an::! I 

23 credibilil;y in Dr, &m;iaro's sb.xlies? I 23 ~ ~ criticisn of it, that it is an 
21 A If tmre 'was a }llllisll:d ~'Ile rarmni2ed tr:fal ~ 2-i cmervatiooal. or ~ BtlXiy - rut~ :Pl a~ 
25 !J',,,i.,,1 •. ' •"-'-'- ·"---"' ~~--"'""' ~..,_,.,,_~~ Of ,.....,.,.,Hlca,.~=n, . ·-.t= waw.;n '""""'"" .,,...,_.......,. .u.........,,iw ~t"'"': ......... 25 with 11'8 that that .is a sirnli'Fi cant "'"'''"' Qf pa!:i.ents for . I D I 

25 
, O-N-'-l'HE--RE-C~O-RD_RE_PO_RT_IN_G_&_VI_D_!E_O_+l -.,..3-13.i..--2-7-4--2-8-00---1 ~ 

~ !-I 
313-274-2802 

; G 
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Marquardt vs. University of Michigan Board of Regents Jonathan William Ha~, M.D. 

l Dr. Mangaoo' s article plus, I thlnk, a couple of 
2 others that are referen::ed by the anesthesia staff in their 
3 abstract, cause:i tile ill\ t.o set qi an ev:i.oant.iary herin;J 
4 regarding the drug. 

s Th!! article Cil!le out in March of 105 - Februacy 
6 Of I Oo. That Sbny ~ 'WaS to !iB:t in 5ejlt:ari:& Of I 06. 

7 'ltiis sl:lX:ly was st.art.erl arouirl February of 106. 
a It was not reporte:! at the m:ieting in Septaiber, 
9 rot Bayer later adnitted that the¥ did have the .results but: 

10 did not J;Xlblisll then to the Fm, 
11 Soon t:h!reafter Dr. Waller ient: public arxl said, 
12 "I don't know wy they dl.dn't publish 1l!Y report." 
13 lli ~u reraiber that at all? 

14 A N:l. 
1S Q lli you rereiber becaning aware of a stu:iy that involwi 
lG alnrJst 80,000 patients that ware - case files that 'tiel:e 
11 assessed retrospactively? 
18 A N:l. 

19 Q limn }'OU l<ieI'e using Txasylol in 2001, \oi!lre }'OU aware that 
20 it ilas an off-label use - strike that. 
21 'iaien it's used in oonnect:1on Id.th a valve 
22 :ceplacarent, ~ yoo. awam that it was off-label usage? 

23 A Yes, I was. 
24 Q Yoo would agree \.Ii.th ire trat the only mlication in the 
25 package inso..rt: by the drug ooipanies was that it was to be 

l wm in CAlY3 proceoores, right -

2 A Yes. 

3 Q - "1lere them was a risk of :increased blood J..oss2 
4 A Yes. 

5 Q DJ ::Pl ran:rci:er lihen - strike that. 

34 

6 llhen you began to sto:iy for your fellowship !Jt>..re, 
7 and perhaps even before trat in your sutgecy, hcu far back 
8 d:l you mrarter it being used for valve procedu:es -
9 Tiasylol? 

10 A Well, I started ll!Y fellowship in 2003 and it tell used at 

11 that t.me. 
12 Q I think j'OllJ: Slllgery was sei:ved here, too? 
13 A Right. I had no :imn:di.ate lmowled?a of what the 
14 cardiotlxu:ac:i.c surgeons were using. 
15 Q You didn't rotate through that service? 

16 A I certainly rave no ~-
17 Q so 2002 it was in use off label? 

18 A 2003 is 'itlen I hacare aime that it was used. 
19 Q Excu.9e ire. 

20 Did you have any clirolssion with aeyons about 
11 that or did ~ km,; at that t.irre that it was 
22 off-lal:el usage? 
23 A I d:m It th.ink I was aware that it lic3S off-latel usage until 

·-· · · 2~ the o::mtrovexsy ~ the observational sru:ly was 

25 ~. 

35 

l Q 
2 

3 

4 

5 A 
6 Q 
1 

8 A 

9 

10 Q 

ll 

12 

13 

14 

15 
16 

17 
18 

19 A 

20 

21 

22 

23 Q 

24 

2S 

So at that ti!le you did, then, bec:are aware that Bayer 
published a new package msert ~ both Bayer and the Em 

highlighted the fact that it was to be used for c:Aro; 
right? 

Yes, I was aware. 
llr.w:l cb you :rereroer gettirg or seeing the Em infomation 
about it bein(1 used for CAB;? 

I d:m' t U!lla1bar seeing the inf0Dll3tion, but I rertainly 
was aware. 

Airl r can s00r1 you - t:b>..re' s the raire of the doctor I i,;as 

lookin;r for befoz:e. 
Here's the letter that I am naki.ng refei:ence to ... - · 

£ran the m\ d3ted Fehrua.ty B - S€ptaiber 2.9, 2006. It 

~ks about - that was the Efi'I publication. Here was the 
letter f:ron Bayer .in O:ca1iler of '06. 

DJ you IS1Slber seeillg either of those oocurents 
relative to the changes with the in:li.cations - indication 
paragraJXI Of tlle package insert? 
(Witness reviewing d:x:,..mmt.J I ckln't renalber rm.ng 
thesa parl:icular cbommts, bot I was aware that it had 

revised ilxlicatio!IS and that its mdications were for 
CllB,, 

NcM, i.hen you had yoor sw:gery rreeting aroon;ist the staff, 
ard ll'll1 ll even mcl.lrle the plane ride oo.11\ to Tennessee, or 
whatever, was there any discussion about that part of it, 

36 

1 the rei:nforcerent of the iooications? 
z A Hell, again, our approadl had been to use the drugs for 
3 patients that ~ at high risk for b~ carplications. 
4 CAB; patients, in general, am at lcr.,/ risk for 
s bleeding carplications; at least in our practire they 

6 repre5ent arroig the lower risk patients for ble€ding. 

7 Q But 11\i' question is, was that discussed? In other w:mls, 
B abvimEly, you're talking arout i.hat Dr. M3rqano had 

9 written in his rep:>rt am i.mtever brOuhaha ~Y have been 
10 go~ on at that p:>int, bot did an]OOO .specifically say: 

11 Well, we got this info.llration frail Bayer alXl the Ill\ that 
12 says: Bey, it's to be usetl only for CAffi? 

13 A I don't rerarrer that being spacificaUy discussed. 
H Q But there weren't any c:ranges? You didn't st~ using it 
15 for valve pl:Oa'rlu:es? 
16 A We did rot step us~ it for patients .ie felt ~ at high 
11 risk t.or ble€din;!. 

1a Q Did }Ul.l subseq.ienUy beo:I!B awani that there was a mRT 

JJ stooy going on in CW!cla .relative to the use of Trasylol't 
20 A Yes. 

21 Q ~ }'Oil aware of it ~ - in other I.Urds, was that 
22 p..lbJ.istB:l in the art.icleJ!, or sarewhere'? - .. -.. 

23 A I reie:tt:&, yes. I rarerb!r the Bl!RT trial. 
u Q b, i.hen Dr, Wallrer went public with his 70 to 801000 case: 
25 analyses that he .irrli.cated had been done for Bayer, and to 

37 
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1 Ann Amor, Mfohigan 
2 Tuesday, August 2, 2011 
3 About I 1 :50 am. 
4 ·--
5 (Exhibit 1 was marked for identification.) 
6 MR. Mil..LER: Let the record reflect that this 
7 is the deposition of -
8 And, again, the Curriculum Vitae has Umashankar 
9 as the last name, forourpurposes,so I'll use it that 

10 way-
11 1HE Wl1NESS: Yes. 
12 MR. l'vffLLER: - just to avoid some confusion. 
13 It's the deposition of Dr. Umashankar being taken 
14 pursuant to Notice for all purposes contained in the 
15 Michigan Court Rules. 
16 -- -
17 VELLAIAH DURAI UMASHANKAR, M.D., 
18 a Witness herein. having been first duly sworn, 
19 testified as follows: 
20 EXAMINATION 
21 BY MR. MILLER: 
22 Q Dr. Umashankar. when did you come to the University of 

· . .;fa· :. Michigan? 
24 Have you been here more than one- I'm not 
25 talking about visiting. but were you in the anesthesia 

On The Record Reporting & Video 
ontherecord@dearborncourtreporter.com 

2 {Pages 2 to 5) 
Page 4 

1 department? 
2 A For a year. From 2005. October 1st - October 2006 to 
3 30th of September 2007. 
4 Q Okay. And during that fune you were an attending 
5 anesthesiologist? 
6 'MR. ANDREE: You mean 2007? 
7 A That's right. 
8 'MR. ANDREE; October of'06 to -
9 BY MR. MILLER: 

10 Q September'07. 
11 A '07. 
12 MR. ANDREE: Okay. 
13 MR. MILLER: All right I must have misheard 
14 it, too. 
15 BY MR. MILLER: 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 

1 
2 
3 
4 
5 
6 
7 
8 
9 

10 
11 
12 
13 
14 
15 
16 
17 
18 

Q During that time you were what we tenn an attending 
anesthesiologist? 

A Yeah. 
Q And as such you had both clinical and education 

responsibilities within the department? 
A True. 
Q And were you assigned, during your clinical assignments, 

to cardiothoracic anesthesia or all areas of anesthesia? 
A Assigned to all areas of anesthesia with importance to 

.cardiothoracic, which means at least two dayS in the week 

Page 5 

I'd be doing cardiothoracic anesthesia. 
Q And you provided us with a Curriculum Vitae that recites 

your professional education and experience; correct'? 
A Yes. 
Q And is that., essentially, accurate to the present time? 
A Yes. 
Q Now, when you came to the University of Michigan. did you 

come from another institution within the United States or 
did you come from Jndia? 

A From UK. 

Q Okay. And where in the UK were you before you came to 
the University ofMichigan? 

A University Hospital of South Hampton. 
Q And did you work in. cardiothoracic anesthesia at that 

institution? 
A Yeah. 
Q Were you aware, in early 2006, of the articles published 

by Dr. Mangano? 
19 A Yeah. 
20 Q 
21 
22 A 
23 
24 Q 
25 

Were you also aware of the article published in 
transfusion about Aprotinin around almost the same time? 
Not atthattim~, hutthen I Tead the amcleatalater 

period. 
Okay. Was your knowledge ofDr. Mangano's article 

contemporaneous with its publication? In other words, 

313-274-2800 
~ax: 313-274-2802 
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Vellaiah Durai Umashankar 

Page 14 

l concerns about the use of Aproti.nin? 
2 A Not anything in particular, 
3 Q Okay. Now. during the time you were here, did you become 
4 aware of the fact that the FDA was investigating the 
5 drug? 
6 A Yes, I was aware. 
7 Q And did you become aware of the Walker study that had 
8 been commissioned by Bayer? 
9 A Not while I was here. 

10 Q All right. Were you-and since I put a name on it, let 
11 me ask ft this way. 
12 Were you ever aware of any other studies, other 
13 than Dr. Mangano's; during the time that you were at the 
14 University ofMichigan? 
15 A Not any major article. 
16 Q Okay. Did you become aware while you were here of a 
17 change in Bayer's, for lack of a better tenn, package 
18 insert relative to the drug Aprotinin'l 
19 A At that time in 2006, yes, we were aware that they 
20 brought a change. 
21 Q Now, did you become aware that during 2006 that the FDA 
22 recornmendc::d, and Bayer published, revised inserts 
23 indicating that the drug was only to be used in CABG 
24 · procedures? 
25 MR. ANDREE: Object to the foon of1he 

Page 15 

1 queS1ion. Assumes facts that are not in evidence and 
2 will not be in evidence. 
3 BY MR.."MILLER: 
4 Q Doctor? 
5 A We were aware what - I could just tell what we were 
6 aware of. What we understood. 
7 We understood that Bayer has given a clear 
8 information to the clinicians who wants to use the drug 
9 to respirate. or limit it to the patients whom we think 

10 are with a higher risk for - at a high risk of bleeding 
11 postoperatively, or who a.--e going to have complex 
12 surgeries under cardiopulmonary bypass? 
13 We didn't get the message that it could be used 
14 only purely for coronary artery bypass. 
15 Q Now, while you were in the UK-
16 A Yes. 
17 Q - did you do cardiothoracic anesthesia during the time 
18 you were at that in&titution in the UK? 
19 A It is the senior part ofmy training because it's - the 
20 anesthesiology training that we undergo for seven years. 
21 Q Okay. 
22 A The final two years were concentrated on the specialty 
23 training which we want to choose. 
24 Q Okay. 
25 A And after my senior registrarship, what we call it, my 

On The Record Reporting & Video 
ontherecord@dearborncourtreporter.com 
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1 senior registrar, I was training in cardiac anesthesia 
2 for the whole time. 
3 Q So the nine years that you spent at that institution in 
4 the UK, seven of those years are what we tenn a residency 
5 or residency/fellowship? 
6 A Thafs right. 
7 Q Okay. And then the o1her two years were as an attending? 
8 Or was that still part of the -
9 A Still part-

10 Q - fellowship? 
11 A - of the fetlowship. 
12 Q Okay. So seven would have been residency and two would 
13 have been the fellowship? 
14 A Yeah. 
15 Q And 'the fellowship is in cardiothoracic anesthesia or 
16 several different specialty classes of anesthesia? 
17 A Cardiothoracic anesthesia. 
18 Q Okay. So when you became :familiar with cardiothoracic 
19 anesthesia, both as a resident and then later as a fellow 
20 in the UK, was Aprotinin being used for both valve 
21 procedures and CABG procedures? 

.. 
•'j 

22 A Yes. 
23 Q And while you were in the UK, did - strike that. 
24 Are you aware that in each of Bayer's package 
25 inserts the indicatio11 is listed as for CABG procedures'? 

Page 17 

1 Are you aware of that? 
2 As the sole indication, that's what's in the 
3 insert, are you aware ofthat? 
4 MR. ANDREE: Object to the fonn of the 
5 question. 
6 A No, I'm no{ aware that it is indicated as a sole 
7 indication. 
a BY MR. MJLLER: 
9 Q 

10 A 
11 
12 
13 
14 Q 
1!? 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 

Okay. 
As I told you, we were all - I was aware that it should 

be limited to cases where the clinician thinks there's 
io,crease of bleeding and going on to cardiopulmonary 
bypass. 
And what I will tell you is that - and rn just ask you 

to assume these things to be true. 
Thatthe drug went on the market in late 1993. 

And it had the same package insert up until the latter 
part of2006, September or December, depending on whiil:J 
was sent out to doctors and everything. And then after 
that it had a different package insert. 

I'm asking you whether or not you're familiar 
that the :first package insert that lasted for 13 years, 
whether or not the only indication in that package insert 
was for CABG procedures? 

MR. ANDREE: Object to ilie form oftbe 

313-274-2800 
Fax: 313-274-2802 
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Page 22 Page 24 

1 A (Witness nods head yes.) 1 right? 
2 MR.ANDREE: Youhave to say 'Yes" or"N'o.11 2 A Right. 
3 A Yes. 3 Q A Iepeat procedure, ora repem:pa:lient would include a 
4 BY MR. MILI..ER.: 4 patient who h11d a p~ious aortic valve; true? 
5 Q Okay. Canyoutelhnehowitwouldbedecided 5 A Anypreviousheartsurgcry. BvenitcauldbeaCABD. 
6 preoperatively which om:s would be used on an individual 6 Q All rlgbt. .And what is it about that that put that 
7 basis? 7 person at an increa;ed risk? The fact that they had a 
B A In 2006. afterthe Mangano study, the department policy 8 bad had a previous, I guess, stint on a machine; right? 
9 was to use aminocaproic aoid for all routine cardiac 9 A No. 

l O smgeries, except for cases which are done under l O Q "No"? 
11 cardiopulmonary bypass. Particularly the ones which like ll A The fuctor's diffeient. 
12 redo· surgeries or the ones that come second fime for 12 The previous surgery means the thoracic cage 
13 heart smgeiy, complex valve procedures and the aortic 13 has aJready been opened. So now for the second time when 
14 
15 
16 
17 
18 

root surgeries. 14 1he surgeon opens, it's a very difficult procedure 
In these cases the addition to use Aprotinin 15 because all the tissues - how to say- are adherent to 

was not manclatoiy, i:t is addition, which is arrived after 16 each other. Or lots of additions. So it makes the risk 
the surgeon and the anesthesiologist discllSS with each 1 7 of bleeding more. 
other and decide to use the drug. 18 Q So you're not talking then a risk of coronary bleeding. 

J.9 Q And am£. correct that the decision about whlc'h of the 19 You're ttlking about just bleeding incident to the 
20 these drugs would be used is a joint decision between the 20 procedure? 
21 thoracic surgeon, or the cardiothorru::ic surgeon, and the 21 A From the tissues. 

!
·2 2 cardiothoracio anesthesiologist? 22 Q And it's not at allrelated to the tact that whether the 
23 A Yes. 23 patientwasonabypassmachineseveralyearsearlieror 
·2 4 Q And is thls decision made attlu:: time of the procedure or 2 4 not? It's just the :fuct that the chest has to be opened? 

·-:··i.:2::.5:::__lS~· ~trus~·:!..!::ma=d:::.e.::::at:..:S::.:::D::.::me=ear=li=er::.:ti::.:'me=?--------+-2:::.5.::.....;A:.::_....:Th=at'::.:s:.:n.:i:ic!=ht. _____________ ----l 
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1 A At the 1ime of the procedure. 
2 Q Okay. And js it- is the decision a defuu1t one; that 
3 is Aprotinin, unless another one is recommended? Onlo 
4 you - do the two of you have to say we're going to use 
5 Aprotinin? 
6 MR. ANDREE: Wen, I-
7 BY MR. MILLER: 
8 Q Does my question make sense'! 
9 MR. ANDREE; rm going to object to the fonn of 

10 the question. 
l l BY MR. MILLER: 
12 Q. Okay. Let me ask you. 
13 Yon said that Aprotinin was used, I think you 
14 said iD all cmdiopulmonary bJPass machine procedures; 
15 rJgbt'.i' 
16 A r said "particularly," which means all of them at U ofM. 
1 7 most of them, 99 percent are <lone at car.diopnlmonery 
18 bypass. 

. it9 .. Q Okay. 
·. 2 0 A So we reserve this particularly to the cases that undergo 

21 cardiopulmonary bypass but also have complex procedures 
22 and increased ruk ofbl=ling. . 
2 3 Q All right. Now, in this case .'Im I correct that a repeat 
2 4 procedure would include someone - strike that 
'25 This case was amitralvalvenmlacement; 

On The Record Reporting cr Video 
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1 Q So since we know that Mrs. Marquardt bad a previous 
2 aortic valve replaced -
3 A Yeah. 
4 Q - some nine years earlier- ten years earlier- or 20 
5 yearz-
6 A Twentyyears, '97. 
7 Q So even that long ago she was still at an increased risk 
8 by reason that she had had that srernotomy; right? 
9 A Right. 

1 O Q And so in those patients is Aprotfnm automatically used? 
11 A No. 
12 MR. ANDREE: I'm sony, in what patients? 
13 MR. MILLER: With a patient who had a previous 
14 sternotomy. 
15 MR.ANDREE: Onlythat? That'sonly-
16 MR. MIU.ER:: Yeah. 
17 BY MR. MILLER: 
18 Q Because you said that was the increased risk, right, of 
19 bleeding, was arepeatsternotomy? 
.2 0 A But it's not used as a default. In those cases we do 
21 consider Aprotini:n. It's a joint offort, ~ we told you, 
22 after dis~singwith the surgeon. 
23 Q Were you aware, in July of'OT, that 1he Bayer insert, 
2 4 the package insert, the second edition that was published 
25 in late 106, bad. indicated that prior-or a bistozy of 

313-274-2800 
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l it Yea, SO afier - yes, after the - aft.er we sec the 
2 patient the morning of s11.rgery, if there's anytlrlng 
g diff"crcnt oT new. we'll us'C18lly point that out or discuss 

4 it again with Dr. U!llMhankar. 
5 Ir everything is the 511mc, tbon we nmmlly say, 

Pagel4 

6 hey, you know, everything is s~ to what we discussed 

7 yesterday. 
8 Q So both yolll" - the summary that you prepared after 
9 review.ing CareWeb and getting the relevant documenls and 

10 transferring that over to Synlrlcity, you prepare a 
11 summary-you discuss it with Dr. U, then the next day 
12 you see the patient. Is that the sequence? 

1:3 A Right. 
14 Q And when you see the patient, are you merely ttying 1D 
15 confirm the information, or do you do a physical 

16 examination? 

17 A Both. 
18 Q Okay. 
19 A So we confinn l\_!ld then we also, you know, do a phy.slcal 

20 exam sometimes. 
21 Q And do you then - do you probe the patient regardiag 
22 specific ai:eas that deal with the anesthesia? 

23 A Yes. 
24 Q Perhaps prior experiences wilh the anesthesia. that type 
25 ofthing? 

Page 15 

l A Correct.. 
2 Q Allergies, that kind of thing? 

3 A That's correct. 
4 Q And is that ·then put into the Sy.olrlcity system? 
5 A Yes. 

6 Q And then if there is something that comes up during that 
7 discl1S3ion you then contact Dr. U and say, well, you 

8 should be aware of this, this and this. Fair? 

9 A That's correct. 
10 Q And in 2007 this procedure then was right at the 
11 beginning of your third year then: right? 
12 A This-

13 Q July 1st starts the third year? 
14 A This was toward the end of my third year, actually. And 
15 that's because I started on August 1st. 
16 Q Oh, okay. Okay. 
17 And at that time do you recall 
18 whether - strike that. 

19 How often were you doing cardiopulmonary bypass 
:20 machine procedures durlng that last month, or last - I 
21 guess it would have been thco last month b~use you had 

•... 22. the whole month rotation; rlght? 

23 A Yeah. I, to be honest-
:Z4 Q Okay. Were tlley daily? 
25 A I don't recall. 

ON THE RECORD REPORTING & VIDEO 
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1 Q Who decided what- you're f.unillar with the drug 

2 Trasylol? 
3 A Um-hmm. 
4 Q Who decides wh~er that drug is going to be used. or one 
5 of the two lysing agents? 

d A That's typically the: decision of.Dr. Umashankar along 

7 with the cardiac surgeon. 
8 Q Okay. .But it falls to the anesthesiologist to administer 

9 the drog; tight? 

10 A Correct. 
11 Q And ro both preoperatively, intraoperatively and with 
12 some drugs postoperatively? 
13 A Typically pre-op and intra-op. 
14 Postoperatively the patient goes to the 

15 intensive care unit and the anesthesiologist does not 

16 follow them into the intensive care unit. 
17 Q Does an order follow the patient into the PACU~ 

18 A Yes. 
19 Q Okay, During your - strike that. 
20 Other than a couple possible weeks then, you 
:21 only had that one month in cardiolhoracic surgery; right? 

22 That last month of your residency? 
23 A Right. So I bad one month during my second year..:. 
24 Q Second, okay. 
25 A - one·month during my third year. 

Page 17 

1 Q Right. 
2 A I don't remember, and I had probably a couple extra weeb 
3 during my third year -
4 Q Right. 
:5 A And I think this might have fallen in those extra weeks. 

6 Q Oh,okay. 
7 A But rm not sure exactly where. 

8 Q Okay. Doring an:y of your time in cardiothoracic surgery 
9 on rotation, either in what would have been 2006 - I 

10 guess, it could have been 2005, 2005 or 2007, which would 
11 have been the two years; right? 
12 A Um-hmm. 

13 Q You have to say "Yes" or "No. n 

14 h Yes. 

15 Q Okay. Did you become aware of a controversy in medicine 
16 about the use ofTrasylol? · 
17 MS. NUGENT: Object lO form. 

18 A I had heard something about it, but I was not - I had 
19 not reviewed anylhing. 
:20 BY MR. MILLER: 

21 Q Okay. So during the dme you wen:: a resident. did you 
22 become aware of it at that time or later? 

23 A More of later. I had heard that there was somelhing 
24 going on with withdrawal of the agent. but I didn't know 
2S exactly what was going on. 

- Page 17 
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1 RYMR. MlllER: 

z Q Am! you m\;lllionro lhat )'Oll iliiDk maybe you pl!I1icip11ti;d 

3 in about 30 of these. When yon are in that support 
4 room - I think in the second year you said you were just 

5 kind ofan extra pair ofhands. 
6 In the third year do you do certnin th[ngs in 
7 the operating room? 
8 A Yes. And -

9 Q Monitoring, rccordkeepmg. that type of thing? 
10 A Yes. 
11 Q But the decisions about what drugs and dosages, that's up 
12 t.oDr. U? 
13 A That's com:ct. 
14 Q Okay. And so you, !assume, have been part of these 
15 discussions between the caroiolhoracic surgeon and !he 

16 aDestbesiologist? 

17 A Yes. 
18 Q And in those discussions is Trasylol always discussed 

19 between tile two of them, or only ifTrasylol is not going 
20 ·· to be'used? 
21 A Typically there is a discussion as to which one to use. 

22 Usually the question will be, you know, shonld we use 
23 Trasylol for this procedure. And then, yo11 know, 
24 discussion "Yesff or "'No." 
25 Q Okay. And then one or - one of them may say. maybe we 

1 should use the lysing agents, or tbe other one will say, 

2 well, do we need Trasylol,. something like that? 

3 A Correct. 
4 Q Can we.do it with !he Iysing? 

5 A Correct. 
6 Q And then the two of them agree and then the 
7 anesthesiologist administers? 

8 A Yes. Or me as the anesthesia resident may be the one to 
9 administer. 

Page3S 

10 Q But the decision to what may be administeied and the dose 

11 is left to Dr. tn 
12 A Correct. And the cardiac surgeon. 

13 Q Okay. And during the second year procedures do you go 
14 into the operating room? 
.°!:?. A .. You're refening to when rm a second year2 
lo Q Yeah, second-year residents. 
17 A Yes. 
18 Q So you're in there - in both years you're in the 

19 ope.rating room. You do work prcopcrativcly and then you 
20 go into the operating room;~ the fuDCtions withio the 
21 operating room may differ from year to year'l 
22 A Yes. 
23 Q Then do you also = the pati~t in the PJ\CU during the 
24 third year? rm sure you don't do it during the second 
25 year, but-

ON THE RECORD REPORTING & VIDEO 
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I ;.. The pntient typically will eo directly ftom the operatini: 
2 room to the intcnstYc QS'C; to the ICU, 

3 Q Qk,qy. So the anesthesia role ends when the patient 
4 leaves the operating room? 
5 A Corra:L 

6 MR. MILLER: Thank you. Dr. Chane. 
7 TIIE WITNESS: Okay. Thanks. 
8 (Concluded at about 10:40 a.m.) 

9 

10 
11 
12 
13 
14 
15 
16 
17 

18 
19 

20 
21 
22 
23 
24 

25 

1 

2 

3 

4 

:; 

6 

7 

9 

9 

23 

24 

s:rJ\'m Ol"'MICRJ:CNl) 
J S!: .. 

OOtntn' OF IIJ\ltl!E J 

C'CJI.%~ Or' tCOT'lJ\X eDBL'IC 

x., S~n ~r ~ <tul.y conra1:s:,;ioned a.ntl 
qaAl..1.fied. MotJu::y E'llb11.c tor the> County o: H•yne:, Stoto of 
Kldd,;1111, do l>t>,:eby c:e,:t.l.ty 1:h>.e the ld.tJ>•••, 11hose 
11t:.t:1u:t1ed. test:.1.mony WU t:.akon by llD in the Chtitl•d C&UDO 
on nurs<l4y, lfovOllllei: 11, 2010, v..- by ne tir~t: duly 
.svorn to tQati.fy tho 11hol~ b:uth in 'Che atore:tAid. c11tu:.e, 
that tho trosti&ony conWl>ed..het<,l.n ,..,. t&kon dovJ> by 1>e 
121 JUchin• shorthandr b='AJ:ured.bed 11,pon ._ ~te,: 'Wld.a&: 
my persolutl SUJ)Cl:Q'h-ion. ..u:td is I. true ed correct 
r:xuse:cipt of th• whole of tho tutimony g!ves:t by :.I.id. 
\IJ.t:l'JDDO• 

: do t:W;ther ec.ct:Lcy th&c I: ha.vc c:lel.1.vu:e.d. the 
otlqinal. tra.ucd.pt: f.n1:Q ,;ho, po•s~i<>n oS: Tlictil\S c. 
lfr!.l'.J!:!t, £SQ. 

IM HI~ WB'.Sn&oF', l hi.Ve bereun~ set. o.y ha.nd. 

a.e oaa.:boz:n,. c:ow,,ty o~ W.tync,. State ot Kl.cbig.-.nt th!.., 

2.4.t:h day ot .Wovcnber., 2010. 

P.a.qe 37 

Page 34 - Page 37 



184b

Dr. Umashankar's Motion for 
Summary Disposition (9/26/2013)

R
EC

EIV
ED

 by M
SC

 8/10/2020 5:38:21 PM

~·, 

STATE OF MICfilGAN 

IN THE COURT OF CLAIMS 

SARON E. MARQUARDT, Personal. Representative 
of the Estate of SANDRA D. MARQUARDT, 

Plaint:i:ft OPINION AND ORDER 

V 

UNIVERSITY OF MICHIGAN BOARD 
OF REGENTS, 

HON. ROSEMARIE E. AQUILINA 

Docket No. 10-4-MH 

Defendant. 

At a session of said Co.urt held in t)le City of 
Lansing, County oflngham, State of Michig~n 

this 61
h day of December, 2011 

PRESENT: Th~ Honorable Rosemarie E. Aquilina 
Court of Claims Judge 

This matter comes before the Court on Defendant Unhiersity of :Michigan Board of 

Re~ent's ("Defendant") Motion for Summary Disposition. 'Ibis Court, having reviewed 

Defendant's brief in support. and Plaintiff's response; having reviewed aj1 supporting documents 

and correspondence; having l+eard oral argument; and being .fully apprised of the issues, states 

the following: 

BACKGROUND FAC'.fS 

On July 20, 2007, open heart surgery was perfo~ed on Sanqra D. Marquardt ("Ms. 

Marquardt") to replace a valve at the University of Michigan Health Sys~ by their surgical and· 

anesthesia staffs. During the procedure, the drug Trasylol was used to control bleeding. Ms. 

Marquardt spent the next four months in the hospital dealing with significant complications from 

·\ \ the surgery. On December 31, 2007. Ms. Marquardt retained counsel to investigate the case 
.... -

" 
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against the University of Michigan ~ealth System's surgical and anei;thesia staff, which are 

answerable to the University of Michigan Board of Regents, Defendant. On February 8, 2008, a 

request for medical records was sent to Defendant. On May 8, 2008, :Oefendant produced the 

medical records. 

On January 15, 2009, the Federal Drug Administration documeµts and medical journal 

articles regarding the drug Trasylol were reviewed by Plaintiff's cQunsel. Plaintiff's counsel and 

Ms. Marquardt decided liability rested with Bayer and not with Defenda,nt. A letter was sent to 

Bayer informing them that Ms. Marquardt wished to make a claim for gamages. About four or 
. ~ . . 

five months later, Plaintiff's counsel received a call from a representative of Bayer in which it 

was revealed that the various advisories and revised package inserts bad been sent to Defendant 

in a timely mariner. 'J;he revised package inserts had advised using the drug for coronary artery 

bypass grafts procedures only. 

'-~ On_ July 20, 2009, the two year statute for medical malpractice clajms approached, and 

': Plaintiff's counsel advised the Ms, Marquardt that a notice of intent should be sent to Defendant, 

just in case the claim against Bayer could not be settled. The notice of intent would permit 

counsel time to obtain a consultatl.on from a specialist regarding whether or not this was 

malpractice. On July 20, 2009, th.e notice ofintent was sent to Defendant. On January 19, 2010, 

the first day the Court of Claims was open for business following the ~xpiration of the tolling 

period, Plaintiff's counsel filed the complaint On January 27, 201P, Ms. Marquardt died 

allegedly as a result of injuries she had sustain~d following surgery on July 20, 2007. On May 

20, 2010, this Court entered an order substituting the Estate of Sandra Marquardt in place of the 

individual Sandra Marquardt, after a petition for commencement proceedings had been filed with 

the Jackson County Probate Court. On June 14, 2010, letters of authority were issued to Saron 

2 
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:Marquardt («Plaintiff") by the Jackson County Probate Court. 

DEFENDANT'S ARGUMENT 

The claims against Defendant are barred as a matt.er of law based on the expiration of the 

statute of limitations, pursuant to MCR 2. l 16(C)(7). A complete. reafilllg of the plain language 

ofMCL 600.5658(c) con.firms that the tolling period does not begin to run until the day after the 

notice of intent is served. Only the remaining days in the statutory period remain at the end of 

the notice period. In this case, th.ere are no days left remaining in the statutory period after the 

date Plaintiff gave notice. 

Since the notice of intent was served on July 20, 2009, the tollin~ period began to run on 

July 21, 2009, with zero days remaining on the statute of limitations. When the tolling period 

ended> the statute of li.mit.ations had already expired and there was no time left to file ·a 

. complaint. Dewan v Khoury 2006 Mich App LEXIS 884 is dir~ctly on pc;,int in this case. Dewan 

provides that if the notice of intent is served on the last day of the stgi.tute of limitations, the 

tolling period does not apply. 

Plaintiff improperly relies on Omelenchuk v City of Warren 461 Mich 567 (2000), 

Decosta v Gossage, 48.6 Mich 116 (2010), Dunlap v Sheffield, 193 MiGh App 313 (1992), and 

Buscaino v Rhodes, 385 Mich 474 (1971), in support of his claim. ·Neitp.er Decosta nor Dunlap 

provide support for Plaintiff's claim. Decosta merely stands for tp.e proposition that a notice of 

intent is determined filed on the day it is served, and Dunlap sup]!orts Uefendant's position that 

the tolling period began the day after the notice is served. Plaintiffs reljance on On:ielenchuk is 

inapplicable to this case because the Omelenhuck case deals with a notice of intent filed well 

within the statute of 1imita1ions and did not address the issue in this case where the statute of 

limitations had expired. 

3 
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MCL 600.5856.(c) and MCR 1.108(1) clearly contradict Plainti:ffs arguments based on 

Omelenchuk, and state that the tolling period begins the day after the :iiotice of intent is filed. 

The statutes are to be followed as written and following the statutes ~ written, as well as the 

interpretation in DewaJJ, the statute of limitatiops in this case expired before the tolling period 

began and summary dispositlon is appropriate. 

Plaintiff has failed to comply with MCL 600.6431(3), 1:'lhich prQvides that in all actions 

for personal injuries against a State institution, the claimant shall :file with the Clerk of the Court 

of Claims a no~ce of intention to file a claim, or file the claim )tself, 'Wifhin 6 montp.s follo'Wing 

the occurrence that gives rise to the potential cause of action. The Court of Appeals :in. McGahan 

specifically stated that the MCL 600.6431(3) fl.Jing requirement is a co:1;1dition precedent to sue 

the state in a personal injury action. McCahaJ'j v Brennan, et al1 2011 Mich App LEXIS 210 

(Mich Ct. App, Feb 1, io I 1 ). The McGahan c.ourt also stated that sub~tantial compliance does 

-- not satisfy .the requirements ofMCL 600.6431(3). Id. The.July 20, 200~ notice of intent, which 

-· 

was not filed with the Clerk, was provided for two years after the·event giving rise to the cause 

of action. MCL 600.6431(3) clearly requires tb~t a plaintiff with a persqnal injury claim against 

the state must file with the clerk of the Court pf Claims a notice of intent to sue or an actual 

claim within six months of the date oftb.e events giving ris~ to the claim. Plaintiff failed to do so 

because the surgery took place on July 20, 2007, and Plaintiff fil~d;ori. Jt4y 20, 2009. 

Finally, MCL 600.6431 does not require that the defendant demo;pstrate prejudice when a 

plaintiff fails to comply with a statutory requirement Id. The Court of Appeals reaffirmed the 

controlling nature of Mc Cahan m. Klfne v Department of Transportation, 2011 Mich App LEXIS 

411, even th.ough the panel disagreed with the ruling of McCahan. 

The death savings provision of MCL 600.582 does not apply in tbis case. 

4 
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PLAINTIFF'S ARGUMENT 

Defendant relies principally upon dictum contained in the unpublished decision in Dewan 

v Khoury 2006 Mich App LEXIS 884, which was decided in March 2006, The dictum contained 

in Dewan aij.d relied upon by Defendant is actually inconsistent with the 4olcling in the case, and 

that dictum was inconsistent with the Michigan Supreme Court decision in Omelenchukv City of 

Warren, 461 Mich 567 (2000). 

In Dewan, the claimed negligence occurred on June 4;-2002. The plaintiff in Dewan filed 

a notice of intent on June 4, 2004, which was the last day of the statute of limitations. The Court 

of Appeals found that the 182 day tolling period ended on December 3, 2004. The plaintiff in 

the Dewan matter did not file p.er complaint until December 6, 2004, which was Monday. 

Defendant mistakenly relies OJ). dictum in Dewan. The Dewan court, in ajfirm.ing the trial court's 

granting of Sl1Dllllfil"Y disposition. stated. in dictum, that "[t]he 182 d1;1.y tolling period beg"'ari 

'·- running on June 5, 2004, MCR 1.108(1) and expired on Friday, Decemb,er 3, 2004." The Court 

,, also stated.that since the entire 182 days had to be allow~·d to run, the complaint could not be 

filed on December 3, 2004. That finding was inconsistent with the Court's decision affirming 

summary disposition because t;he complaint was not timely filed on Deceµiber 3, 2004, but rather 

December 6, 2004, 

-· 

In CQntrast, the Court of Appeals in Zwiers v Grawney, 286 Mich App 38, 40-41 (2009), 

stated plaintiff could ha.ve timely filed her complaint 182 days from the date of filing notice of 

intent The plaintiff in Zwiers suffered injuries on September 2, 2005. On August 30, 2007, 

plaintiff served her notice of intent on defendants. On. February 27, 200~, 181 days after serving 

notice of intent on the defendant, plaintiff filed her complaint., The Zwiers court stated that "[t]0 

be in compliance with MCL 600.2912b(l), the complaint and affidavit needed to be filed on or 

5 
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after February 28, 2008," 182 ·days after the filing the notice of intent. The Court specifically 

identified that a plaintiff may file a complaint on or after 182 days after nptice of intent was sent. 

·If this claim against the Defendant actually accrued on July 20, 2007, the statute of 

limitations would have expired at the end of the day on July 20. 2009, pursuant to MCR 1.108(1) 

and MCL 600.5838a(l), unless the applicable statute of limitations was tolled. Dunlap v 

Sheffield, 193 Mich App 313, 314 (1992). Plaintiff relies upon the unambiguous language 

contained m MCL 600.5658(c), which contains the tolling provision reJ~vant to this litigation. 

That statute clearly states that the tolling begin.s at the ti.me notice is gJven, which in this case 

was July 20, 2009. The statute of limitations had not expired on July 20, 2009 when the notice 

of intent WS$ served upon Defendant. 

The Michigan Supreme Court addressed this very issue in Decost,a. Decosta at 118. The 

Court held that if the notice of intent was timely filed, then the statute Qf limitatio:q.s was tolled 

pursuant to- MCL 600.5856(c). Once the statute of limitations was tplled pursuant to MCL 

600.5856(c); it remained tolled for the full 182 days permitted by Mei 600.2912b(l), even if 

Defendant·failed to provide a notice of meritorious defepse within 1J4 days. The Court of 

Appeals in f)ecker v Rochowiak, 287 Mich App 666, 667 (2010), ci~g the Supreme Court's 

decision in Bush, stated. quite unambiguously that once notice of intent is given. the applicable 

statute of limitations is tolled by MCL 600.5856. In Omelenchulc, tpe Supreme Court was 

confronted -with facts that revealed that the notice of intent Wa$ mailed to the defendant on. 

December 11, 1995. The Court clearly stated that the tolling period of 182 days ran from 

December 11, 1995 until June 10, 1996 (182 days). 

· · In contrast, in Jluscatno v Rhodes, 385 Mich 474, 481-82 (1971), the Supreme Court 

clearly stated the tolling occurred the moment the complaint was filed. flainti:ff ass~rts that that 

6 
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holding can easily be used to hold that the moment the notice of intent WflS mailed the applicable 

statute of limitations was tolled. Defendant has relied on ~ unpublish~d decision, Lancaster v 

Wease, 2010 :rvfich App LEXIS 1819, and Dewan, both of which used date calculations which 

were clearly inconsistent with those proffered by the Supreme Court in 0!)'lelenchuk. 

In addition, the notice provisions contained in MCL 600.6431(3) were met. The notice 

requirements contained -in MCL 600.6431(3) were not activated until a claim actually accrued. 

Oak Constn}ction Co, v Highway Department, 33 Mich App 561, 565.,67 (1971) and Cooke.v 

Highway Department #1, 55 Mich App 336, 33~-39 (1974) support the proposition that a claim 

does not acprue. pursuant to MCL 600.6431(1). until the state has rej~ted the administrative 

claim, and the time Um.its imposed by that statute did not begin to run until the administrative 

efforts had been denied. Plaintiff did not app,reciate that there was a potential claim against 

Defendant until its letter to Bayer, sent on January 15, 2009, gener~ted a call from Bayer 

regarding the nature and extent of the notice that Bayer had provided to Pefendant :regarding the 

restricted use of Trasylol in the middle of 2009. This is when he :fust became aware of a possible 

claim against Defendm.it. Then on July 20, 2009, an administrativ<r claim was filed with 

Defendant, pursuant to MCL 600.2912b, which was consistent with the requirements contau.i:ed _ 

in MCL 600.6431(3), and the claim was filed within 6 months of when tq.e claim accrued. When 

Defendant failed to settle the matter administratively by January 18, 2010, it became evident that 

Defendant had no intention of settling the case and a lawsuit would be required. This became the 

happening of the event giving rise to the cause of action as set forth in ~CL 600.6431(3), which 

then required Plaintiff tp file a notice of intention to file a clail:p. or the clm.m itself. 

In a<;ldition, a significant number of appellate decisions have l<mg established that the 

state must show actual prejudice in order to move for summary di~positi.on b~ed upon a 

7 
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plaintiff's f.ijlure to comply with the notice requirements contained in MCL 600.6431(3). The 

Michigan Sµpreme Coµrt in Rowland did not ~ddress whether or not the notice requirements 

contained in MCL 600.6431 were affected by its decision, nor did it hold that all statutorily 

created notice requirements were to be treated in the same m~er. The decision in May v 

Department of Natural Resources, 140 Mich App 730, (1985), should remain the controlling 

authority of showing actual prejudice. 

Lastly. MCL 600.6452 establishes a three year statue of limitations for claims ·rued 

against the State of Michigan whlch is controlling in this case. In addition, MCL 600.5852 

provides "the claim possessed by decedent would have been saved for up to three years from the 

date the statute of limitations would have expired, provided Decedent dii:d within the applicable 

statute of limitations period, or, Decedent died within 30 days after the statute of limitations had 

expired." Therefore, Plaintiff could have timely filed the compla:i:!).t on or before June 14, 2012, 

two years after the letters ofautb.oritywereissuedonJune 1.4, 2010. 

CONCLUSIONS OF LAW 

Summary disposition is available, purswµit to MCR 2.116(C)(7), when a claim is barred 

by.the statute of limitations. A defendant who £µes a }Lotion for Summary Dispositipn, pursuant 

to MCR 2.116(C)(7). may, but is not requireq to :file supportive mat~rial such l'!S affidavits, 

depositipns, admis.sions, or other documentary evidence. Turner v Mercy Hospitals & Health 

Service!f of Detroit, 210 Mich App 345, ~48 (1995). When reviewing a iµotion pursuant to MCR 

2.116(C)(7), a court must consider all affidavits, pleadings, and, other documentary evidence 

submitted by the parties and construe the pleadings and evidence in favor of the nonmoving 

party. Doe p Roman Cqtholic Archbishop of the .A:rchdiocese of Detroit, 264 Mich App 632, 638 

(2004). 

8 
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MCL 600.5838a{l) provides "a medical malpractice action accrues at the mp.~ of the act 

or omission that is the basis for the claim of niedical malpractice, re&ardless of the time the 

plaintiff discovers or otherwise has knowledge of the claim:" The Court of Appeals in McKine)l 

v Clayman, 237 Mich App 198, 204 (1999) h~ld that the accrual date of medical malpractice 

claims is on the occasiQn of the act or omission complained of. In this ~ase, it is July 20, 2007, 

the date of surgery. Plaintiff claims that the accrual date was· when Defepdant failed to settle the 

matter adrrtinistratively by January 18, 2010. Plaintiff ·relies on Oak v Construction Co. v 

Highway Department, 33 Mich. App 561, 565-67 (1971) and Cooke v Highway Department #1, 

55·Mich App 336, 338-39 (1974), ·for support of the principle that.the ac.crual date did not begin 

until the exhaustion of administrative remedies. However .. the cases reijed on by Plaintiff dealt 

specifically with state e,mployers who had contracts providing that in or4er to file a complaint or 

sue, the employee must pursue all administrative remedies first. There is nothing of the sort in 

this case and the cases are not applicable. Therefore, the date of accrual is not w)len Plaintiff 

found there was a potential claim against Defendant when receiving a re~onse from Bayer, it is 

the date of surgery, July 20, 2007. 

Mallin~ of a notice of intent before the statute of limitations expires is a prl.$a face case 

for complianc~ with MCL 600.2912b. Decostq ~t 118. Here, Plaintiff mailed the notice of intent 

on the last 93-y of the statute qf limitations, Juj.y 20. 2009, and therefore complied with MCL 

600.2912b. If Plaintiff had filed 1he noti.c~ of intent on July 21, 2009, then the mailing would not 

be in compliance with MCL 600.2912b be~.ause the statute gf limi~tions would have expired. 

MCL 600.2912b states in relevant part: 

(1) Except as otherwise provided jp. this section, a person shall not 
commence ~ action. alleging me4ical malpractice ag~ a health 
professional 9r health . facility unless the persqn has gi.veij. the health 
professional or health facility written notice under this sec~on not less than 

9 
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182 days before the action is commenced. 

(7) Within 1 S4 days after receipt of µotice under this sectiof4 the health 
professional or health facility against whom the claim is made shall furnish 
to the claiman:t or his or her authorized representative a written response that 
contains the information required by MCL 600.6912b(7) (a)-(d); 

(8) If the claimant does not receive the written r~sponse required under 
subsection (7) within the required 154-day time period, the claimant may 
commence an action alleging medical malpractice upon the expjration of the 
154-day period. 

(9) If at any time during the applicable notice period under tpis section a 
health professional or health facility receiv.µ1g :p.otice under this section 
informs the claimant in writing that the health professional or qealth facility 
do~ not intend to settle the claim. wi.thln the applicable} noti~ period, the 
cll:µmant may commence an action alleging medical malpractice against the 
health professional or health facility. io long as the claim is IlOt barred by 
the statute of limitations. 

These subsections set forth a number of requirements. A plaintiff cannot file suit without giving 

the notlce required by subsection (1 ). No suit can be filed for 182 days after notice i$ given. The 

interval of 1-82 days during which a suit cannot be filed can be reduced to 154 days if the health 

professional or health facility fails to respond to the notice. The interv&l can also be reduced if 

the health professional or health facility respond~ that it will not settle. 

Plaintiff timely .tiled her complaint 182 days from the date of :fijing notice of intent. In 

Zwiers, the Court of Appeals stated that "[t]o be in compliance with ~CL 600.2912b(l), the 

complaint and affidavit needed to be filed on or after February 28, 2008," 182 days after the 

filing of the notice of intent. Zwiers at 40-41. The Court SP,ecifi~ally i~entified t:J:;at a plaintiff 

may file a complaint on or after 182 days after notice of intent was sent. In thls case, 182 days 

ended on January 18, 2010. However, this Court was closed in,observance of Martin Luther 

King Day. Plaintiff filed the complaint on Jan~ 19, 2010, which was J 82 days aft.er the notice 

of intent was sent. when the Court resumed. Therefore, it was timely pursm;nt to MCL 

10 
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However, MCL 600.6431(3) provides "in all actions for prope~ damage or personal 

injuries, claimant shall file with the clerk of the court of claims giving a J+Otice of int~mtion to file 

a claim or the claim itself within 6 mon~ following the happening of th~ event giving rise to 11}.e 

cause of action." Section (3) clearly states that a "claimant shall file with the clerk of the CoUrt 

of Claims ..•. within 6 months following the happening of the event,11 The word "shall" 

designates a mandatory provision. Walters v Nadell, 481 Mich 377, 383 (2008). Clear statutory 

langµage must be enforced as 'Written. Flour-Enterprises; Inc v Dep't a/Treas, 477 Mich 170, 

174 (2007). ft is clear Plaintiff has failed to comply with MCL 600.64.31(3). Plaintiff filed the 

notice of intent two years after the date of accrual on July 20, 2007. Th~refore, Plaintiff has not 

timely filed the claim against Defendant, pursuant to·MCL 600.6431(3). 

Prejudice does not have to be shown when a ~laintiff does not yomply with a statutory 

filing ·requirement. In Rowland, the Michigan $upreme Court overturned several c~es that had 

required the· state to show actual prejudice when a plaintiff failed to qomply with a statutory 

filing requirement Rowland v Washtenaw County Rd Comm'n, 477 Mich 197, 219 {2007). The 

Supreme Court in Rowland stated that because the language of the statut~ was clear on the filing 

requirement, the Supreme Court would not give the statute any. judicial ~onstructi.on. The filing 

requirement was strictly applied. Id. The .filing requirement must be applied as it is written 

without a reading of prejudice into the statute. 

The Court of Appeals recently addressed the notice requirements in MCL 600.6431 in 

McGahan -v Brennan, ~t al, 2011 Mich A.pp Lexis 210 (Mich Ct. Ap_p, Feb 1, 2011). The . 

McGahan court, relying on Rowland, reasoned that the notice require~ents con~ed. in MCL 

600.6431(3) should be treated the same way that the Supreme Cpurt treated the notice 

11 
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requirements in Rowland. Furthennore. the Court of Appeals reaffirmed the principle in Kline v 

Department, 20II WL 711042. Thus, the notice requirement ofMCL 600.6431(3) cannot have 

prejudice read into 1he statute as was held in Rowland • 

. MCL 600.5852 is also inapplicable because the statute applies where a potential plaintiff 

dies witllin 30 days of 1he expiration of the statute of limitations. Here, Ms. Marquardt died on 

January 27, 2010 more than six months after the statute oflimitations e:i:qJired on July 20, 2009. 

Therefore, the wrongful death savings provision does not apply here. 

THEREFORE, IT IS ORDERED that Defendant's Motion/or Summary Disposition is 

GRANTED, pursuant to MCR 2.116(C)(7). In compliance w:iili MCR 2.602(A)(3), this Court 

finds that this decision resolves the last pending claims and closes the case. 

IT IS SO ORDERED . 

on. Rosemarie E. 4.qui 
Court of Claims Judg~ 

PROOF OF SERVICE 

I h~reby certify I served a copy of the above Order upon Plaintiff and upon Defendant by 
pl~ing the Order iri sealed envelopes addressed to the attorney of each p~ and deposited them 
for mailing wifu fue United States Mail at Lansing,~~ 2011. 

12 

Luke A. Goodrich (P72 0) 
Law Clerk 
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Dr. Vellaiah Duxai UMASHANKAR 
MBBS FRCA(Lon) CCST{UK) 

7 Vivekananda Road,Cl:i.etpet, Cli.ennai 600 031 
Tel: 044 28364586 Mobile: 89399 64586 

Email: umashankar@hotmail.co.uk 

j. PERSONAL INFORMATION· 

Sex 

DOB 

Nationality 

Tamilnadu Medical Council 

Male 

25thQctober 1966 

Indian 

Registration number 49491 

General Medical Council, London FullRegistrati.onno: 5195355. 

Royal College of Anaesthetists 
London, England 

Association of Carello thoracic 
A;naesthetists, United Kingdom 

Indian As!>ociation of Ca:rdio 
thoracic Anaesthetists 

Fellow 

Associate member 

Associate member 

I EDUCATION&. Ql!ALIFICATIONS .. 

Primary Degree ~.B., B.S. University of Madras, Sri Ramachandra Medical 
College and Research Institute, Madras, India June 1991 

Postgraduate Certification 

Furth.er Certification 

Academic achievements 

F.R.C.A. Royal College of Anaesthetists, London, June 2003 
CCST September 2006 

ALS Provider, Resuscitation council UK, May 1999 
A.T .L.S. Provider, Resuscitation council UK, Nov 2000 
P.L.A.B. General Medical Council, Oct 1998 
BSE Certification for Trans Esophageal Echocardiography 

Distinction in Pharmacology, June 1988 
Distinction: in General Medicine, May 1990 

. ·:.j 

To serve as a Consultant Anesi:hesiologisf: and Intensivist with a lead roll in the speciality of 

.,,.. ,' 

.. ~: :i 

Cardiac anesthesia and Cardio Thoracic Intensive Care. ,~----... ._ 
~ 

To. activ.ely involve in teaching and research activities in the speciality. 

Curriculum Vitae of Dr. Vellaiab Dm:ai. Umash.ankar 
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• 
'. iiversity of Michigan 
'--" Health System 

UMHS Risk Management 
300 North Ingalls, Room 8AOS 
Ann Arbor, Ml 48109-5478 

(734) 763-5456 
(734) 763-6300 fax 

,_. 

July 22, 2009 

Thomas C. Miller, Esq. 
P.O.Box785 
Southfield, MI 48037 

Re: Sandra D. Marquardt 

Dear Mr. Miller: 

I am in receipt of your Notice of Intent dated July 20, 2009. Please forward all future 
correspondence concerning this matter to my attention at the address indicated above. 

In an effort to timely investigate this mattet, please provide us ~th copies of all non
University ofM:icbigan medical recoros·in your po_sses~ion, and we will reimburse you 
for any duplication expense. In the event that it is necessary for us to obtain these records 
ourselves, we have enclosed several Authorization to Request Pati.ent Information from 
Another Organization forms for your client's signature. Please indicate on these 
authorization forms the identity of the hospital> physician or m~cal facility ( other than 
the Univel'Sity of Michigan), wherein. your client has received treatment in the five (5) 
years preceding the incident in questio~ and all treatment since the date of the incident 
until the present Please return these authorization forms and medical records to my 
attention within the next three (3) weeks. 

This request is submitted to you in accordance with MCLA 600.2912 b(5). If there are 
records concerning our care of the patient to which you have not yet been given access, 
kindly advise us so that arrangements can be made to make th.em available to you. Our 
Medical Records Department will honor a valid medical authorization, and they can be 
reached by mail at UMHS Health_ Information Management, Release of Infonnation, 
2901 Hubbard Road, Room 2722> Ann Arbor, Michigan 48109-2435 (734) 936-5490 or 
by phone at (734) 936-5490. Requests for x-ra.ys can be made by mail to the UM8S 
Radiology Department, 1500 E. Medical Center Drive, Ann Arbor, Michigan 48109~ 
0030. 

The submission of this letter does not waive any defenses as to the adequacy. or the 
timing of your Notice of Intent or any defect.s that may be present therein.. 

6 
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Thomas C. Miller, Esq. 
July 22, 2009 
Re: Sandra D. Marquardt 
Page Two 

Thank you for your attention to these matters. Please feel :free to call me should you have 
any questions or wish to discuss this matter. 

/' 

s"'.:,"* . .-/) 
-K#~ 

Ke(A.-0 ·, 
Healthcare Risk Management 
Consultant 

KAS/shb 

Enclosures 
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ORIGINAL ARTICLE 

V-OJnme354:3~ .Jllllwaryl6,100& Nambcr4 

The Risk A-ssociated with A1>rotinin in Cardi'-c Surgery _ _ . 
Dennis T. Mang{lJIJ), PkD •• MD •• Mia C. Tudor, Ph.D .. Gymhia Dietze~ M.D., for the Mu1ti.i;:enter_ Study of Pen operative Ischem,a 

Rese:arch Group and the Ischemia Research and Eiiw:ation.Poyndation 

ABSTRACT 

Background TIie majoi:!ly of patients undergoing surgical treatment for ST-elell'ation myocardial infaroliQn receive 
anHfibrinolytic therapy to fimitblood toss. This approach appears counterintuitive to the accepted me<licat treatment 
oflhe saitJe condition -namely, fibrinolysis to limit1hrombosis. Despite this concem, no Independent, large-scale 
safely assessment has been undertaken. 

Methods In this observational study invo!Ving 4S74 palients undeigoing revasoolarizalion, we prospectively 
assessed ttuee agents (aprotinin [1295 patients}, amirlocaproic acid 18831 and tranexamic acid [822]) as compared 
with no agent (1374 patiems) with regard to serious outcomes by propensily and multivariab!e methods. (A!lhough 
aprolinin is a serine protaase Inhibitor, here we use ttJe term:antlfibrlnolytta therapy to include alt three agents.} 

Results In propensity-adjusted, mullivaliable logistic regression {C-index, 0.72), use of aprolinin was associated with 
a doubling in ille risk of renal failure requiring dialysis among patients undergoing complex coronary-art.eiy surgery 

_jodds ratio, .2.59; 95 percent confidenea Interval, 1.36 t.o4.9S) or primary su19ery (odds.ratio, 2.34: 95 percent 
)nfidence Interval, 1.27 lo 4.31). SimRany, use of aprolinln in the latrergroup was associated with a q5 percent 

increase in 1he risk of myocardial Infarction or hean-failure-(P<0.001)·and a 18t percentincreal!e-in-the J:i!k.of stroke 
or enceplla!Opalhy (P=0.001). Neither amln~prolcacid nor tranexamlc acid was associated with an increased risk 
of renal, cardiac, or cerebral events. Adjustment accolding to propensity score for--the use of any one of 1he three 
agents as comparetl wffh no agent yielded nearly iden!icalfindings.AII the agents reduced blood loss. 
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MOR£ IHJIOkMATJON 

Conc:lusipns Toe association between aprotinfn and seJioos encl-organ damage indicates that oon11nued use is not prudent In conlra$t, the lass 
oxpensivo 9onaric tnecrocatio~ aminocaprolc acid and tranexamlc acid are sate allemathles. 

The mainstay of medical !he:rapy fur patients with an acute coronary syndrome- when. ac.companied by myocardial infarction with ST-segment e!e:vation
inc!udes fibrinol}'tic and antiplatelet agents to mitigate lhrombosis-.rclated events.1-However, if surgical therapy (coroomy-mtcty swgct'y) is elected, 
:fibrinolytic i,gCi!lls = not used before, during, or llfter surgciy because of COJJtenlS regarding cxcessi:ve bleeding. In met. these bl~g.:related conccins have 
sivc'D.rise to the testing, xcgulatoxy =pprova!, and wi~d use of two cl= ofegeJll:S, both proven to mitig$ bl=iing: lhi;lysi!H'i !!Dalo~ ("lllllinocaprofo 
acid and tl'lmc:cmnic zcld) and 1hc $erlne protease"fnhibitori;; (sprotinin). Consequently. the majority ofpatiesits now routinely rco:iveonc onnorc oftlu:se 
agents dming and after .i!l.112Sive cardiovascular procedures, including co.ronary-artery snrgeiy.bM. Thus, atleastfilr patients with ST~levat!onmyocard.ial 
infiirction, the sUigical aj)prow:ll (with the use of antifibtinolytie agents) is .in stark conlnlSI, and may seem counterintuitive, to the medical approach (with 
fibrinolytie ihcnpy ~ a.lnmD.sley) furthrombosis-!Clatcd events. (Although aprotinin i°5 B serine protease inbibitor, hcteVIC USC the tCl'ID 11.D.tifibrinolytic therapy 
1o mclode all three "Sen!$..) 

The quesion of the safety of serine protease inhibitors or lysine analogues forthrombosis•related events-thoughnoted in a handful of early case reports and -
sraii!l, singl~ll:rc:xpcricuces involvini graft thro~bos~and crcatininc clc;vatio~-lu!s largely been ronttstcd by a.number ofpublisbcdscoonda!y 
analyses that have nearly-always cooc!udcd !bat en1ifibrinolytic1hcrnpy, as defined here, is ~J.!! Unfortumlely, however, this "safety evidence" !ms thn:e 
Important limitations: 110 J)fiorinvcs1igation was adcquati:Jy powered to assess n:lativcly infrequent, but clinii:a!ly serious, safi:t)' i::vCJJtsl!!; the comparative 
~!!ft:t)' of the tllil:e agents has not b<::cn asscsscd within one srucy-2n important consideration. given the large cost differential among sgents (aprotlnin ~ing 
mmo~ costly than either l!Jll!OOC8Proic 11cid or t:ran=ic acid); mid nearly ll1l mvc:5tigatfoos wc:n;spansor•rupporu:~ md 1hen:fure carried unavoidable 
bias. 

· · ~.toac=i.og lb= e-0.osilk:m!ons, however, is not sualglnforwaro. Alla'a oocad!: or use. anlifibrinolytic J)Il!Ctice now is embedlfed and dictated by 
,uidellile:s,.il.:Lll such tbl!t~ety ass-:ssmi:utio in~lknt, plawbo-wnttollcd gjnii;;u trials 'With un.sel~d~ bcc:omi:s difficult, if not itnj!OSSJ"ble. 

In addition. n,aulru.oJ)' "f'pn,val :for use or1hese SfSen!S differs 11mOag ooUll!Ilcs,mnklilg n 1""&'"3colc, multioountcy, companmvcsmtly ch!llcnging. Thcro!im; 
to Jll!dt=: !be ~ of ..,t;lib<icolync tbcrnpy fi>r!hrombooi.s-.n:brlt:d cardi=, ~ and .n::nal =ts, we: a>tldactcd a rtccl, prospective, 

http://content.nejm.org/cgi/content/ful1/354/4/353 ~ 
~ 

! .. 

7/19/2009 
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· FOR IMMEDIATE RELEASE 
P06-19 
February 8, 2006 

FDA News 
Media Inquiries: 
Susan Cruzan, 301-827-6242 
Consumer lnqulrfes: 
888-INFO-FOA 

FDA Issues Public Health Advisory for Trasylol 

The Food and Drug Administration today issued a Public Health Advisory alerting doctors who 
perform heart bypass surgery, and their patients, that Trasyolol (aprotinin injection), a drug 
used to prevent blood loss during surgery, has been linked in two scientific publications to 
higher risks of serious side effects including kidney problems, heart attacks and strokes in 
patients who undergo artery bypass graft surgery. - . 

"FDA is conducting a thorough evaluation of the safety profile for this drug in light Qf thE;i ~Q!Fil.t 
publications," said. Dr. Steven Galson, Director of FDA's Center for Drug Evaluation and 
Research. "We're working to evaluate the potentiaf risks and detennine whether there is a 
need for further action. In the meantime, we advise providers to carefully assess the benefits 
and risks of the drug_ for ~h!;!ir P.~t\~nt.!?," 

FDA adVises health care providers to be aware of the following: 

• Physicians who use Trasylol should carefully monitor patients for the occurrence of toxicity, 
particularly to the kidneys, heart or central nervous system and promptly report adverse 
event inform~l!Q~ \Q !2W~r, tti.~ Qfl.19 manufacturer, or through the FDA Medwatch program. 

• Physicians should consider limiting Trasylol use io those situations in which the clinical 
benefit of reduced blood loss is essential to medical management ofthe patient and 
outweighs the potential risks. 

• FDA is working with the manufacturer to examine the safety and benefits ofTrasylol in li9ht 
of the recent data and the evolving practice of medicine. 

• Patients should discuss all major risks for heart bypass surgery with their healthcare 
providers. These include the risks for bleeding and 1he available ways to lessen the risk for 
bleeding. 

Trasylol (aprotinin injectiqn). i~ \l:l.~ qr:i.lY J.11;Qquc.t ~pprQv~g !_ly FDA fQr ttie P.reventiQ..11 Q{p,~ri
operatlve blood loss ·and the need for blood transfusion among patients undergoing coronary 
artery bypass graft surgery. The drug aids the body's abifity to stop bleeding and is used to 
lessen the bleeding risk during this surgical procedure. This surgery ls done to bypass cfogged~------

11111 arteries. ;i 

FDA is evaluating the studies more closely, along with other scientific literature and reports ~ 
submitted to the FDA through tbe MedWatch program, to determine if labeling changes or ~ 
other aGtions are warranted. One study, published in the New England Journal of Medicine, ~ 
reported 1hat P.atients who received Trasylof had higher rates of ~rious kidney problems, hea i-.------• 
attacl<s, and ~rol<e compared to treatment with other 'drugs to prevent bleeding or to no 
treatment; the second study, reported in Transfusion, reported more cases of decreased 
kidru•y function 1n patients treated w~tl') Trasylol compared to another treatment to prevent 
bleeding. A limitation of both studies was that doctors chose which patients were to receive 
Trasylol or another treatment. It is possible that patients treated with Trasy!ol may have been 

http://www.fda.gov/bbs/topics/news/2006/NEWO 1311.html 1/13/2009 
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sicker than other patients. The studies used complex statistical methOds to adjust for possible 
differences in patient risk factors. 

The agency also anticipates convening an advisory committee meeting in 2006 to discuss the 
existing data about the risks and benefits of Trasylol, and if additional safety measures need to 
be taken. The FDA will notify health care providers and patients in a timely manner following 
further scientific inve$tigatlon of adverse event reports. 

FDA also urges health care providers and patients to report adverse event Information to FDA 
via the MedWatch program by phone (1800-FDA-1088), by fax (1-800-FDA-1078) or internet. 

The Public Health Advisory is available on line at 
http://www.fda.gov/cder/drug/advisotylaprotinin. htm. 

For more information please visit htto://www.fda.gov/cder/druq/infopage/aprotinin/default.htm, 

RSS Feed for FDA News Releases [what's this?) 

Get free weekly updates about FDA press releases, recalls, speeches, testimony and more. 

FDA Newsroom 

FDA Home Page I Search FDA Site I FDA A-2 Index I Contact FDA I Prjvacy I Accesslbilii)( 

FDA Website Management Staff 

http:/ /www.fda.gov/bbs/topics/news/2006/NEW01311.htm1 1/13/2009 
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TRASYLOL® 
{aprotinin injection) 

11/06 

Trasylol® administration may cause fatal anaphylactie or anaphylactoid reactions. 
Fatal reactions have occurred with an initial (test) d()se as well as with any of the 
c~m.ponents of the dose regimen. Fatal reactions have also occurred in situations 
where t)Je initial (test) dose was tolerated. The risk for anaphylactic of 
a~aphylae(oid reactions is increased among pafi~n-m with prior aprotinin exposure 
and a hi.swry of any prior aprotinin exposure· must be souglit prior to Trasylol® 
administration. The risk for a fatal reaction appears to be greater upon re
exposure within 12 months of the most recent prior aprotinin exposure. Trasylol® 
should be administered only in operative settings where cardiopulmonary bypass 
can be rapidly initiated. The benefit of Trasyloi® to patients undergoing primary 
CABG surgery should be weighed against the risk of anaphylaxis associated with 
any subsequent exposure to aprotiniµ. (See CONTRAINDICATIONS, WARNINGS 
and PRECAUTIONS}. 

DESCRIPTION 
Trasyk>l® (aprotinin injection), C2s4H.i.3.2N840wS7, is a natural proteinase inhibitor obtained 
from bovine lung. Aprotiniu (molecular weight of 6512 daltons), consists of 58 amino acid 

· residues that are .arranged in a single polypeptide chain, cross-linked by three disulfide 
bridges. It is supplied as a clear, colorless, sterile isotonic solution for intravenous 
administtatjon. Each milliliter contains 10,000 KID (Kallikrein Inhibitor Units) (1.4 mg/mL) 
and 9 mg sodium chloride in water for injection. Hydrochloric acid and/or sodium hydroxide 
is used to·adjust the pH to 4.5-6.5. 

CLINICAL PHARMACOLOGY 
Mechanism of Action: Aprotinin is a broad spectrum protease inhibitor which·modulates 
the systemic inflammatory response (SIR) associated with cardiopulmonary bypass (CPB) 
surgery. SIR results in the interrelated activation of the hemostatic, :fibrinolytic, cellular and 
humoral i.nflarrimatory systems. Aprotinin, through its inhibition ofmultlple mediators [e.g., 

· kallikrein, plasm.in] results in the attenuation of inflammatory responses, fibrinolysis, and 
thrombin generation. · 
Aprotinin inhl"bits · pro-inflammatory cytokine release and maintains glycoproteln 
homeostasis. In platelets, aprotinin.reduces glycoproteinfoss (e.g .• Gplb. GpIIb/Ilia), while in 
granulocyt~ it prevents the expression of. pro-infl~atory adhesive glycoproteins (e.g., 
CDllb). 
The effects of aprotinin use in CPB involves a reduction in inflamniatory response ~hich 
translates into a decreased need for allogeneic blood transfusions, reduced bleeding, and 
decreased mediastinal re-exploration for-bleeding. 
Pharmacokinetics: The studies comparing the pharmacoldnetics of aprotinin in 4ealthy 
volunteers, cardiac patients 1U1dergoing surgery with cardiopulmonary bypass. and women 
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t The pump prime regimen was evaluated in only one study in patients undergoing primary 
CABG surgery. Note: The pump prime only regimen is not an approved dosage regimen, 

* Significantly different from placebo, p<0.05 
(fransfusion variables analyzed via ANOVA on ranks) 

** Differences between Regimen A (high dose) and Regimen B (low dosej in efficacy and 
safety are not statistioally significant. 

Additional subgroup analyses showed no diminution in benefit with increasing age. Male and· 
female patients benefited from Trasylol® with a reduction in the average number of units of 
donor blood transfused. Although .inale patients did better than female patients in tenns ,qfthe 
percentage of patients who required any donor blood· transfusions, the number of female 
patients studied was small. 
A double-blind, randomized, Canadian study compared Trasylol® Regimen A (n=28) and placebo 
(n=23) in primary cardiaq surgery patients (mainly CA.BG) requiring cin:diopulmonmy bypass who 
were treated with aspirin within 48 llours of surgery. The mean tohl blood loss (1209.7 mL vs. 
2532.3 mL) and the mean number of units of packed red blood cells,trans:fused (i.6 wu.ts vs 4.3 
units) were significantly less (p<0.008) in the Trasylol® group compared to the-placebo group. 
In a U.S. randomized study of Trasylol® Regimen A and 1.legim.en B versus the placebo 
regimen in 212 patien~ undergoing primary aortic and/or mitral valve replacement or repair, 
no. benefit was found for Trasylol® in terms of the need for transfusion or the number of units 
of blood required. 

JI •. ·-' 

INDICATIONS AND USAGE < 
Trasylol®-is indfoated for prophylactic use to reduce perlope:ratlve blood lo~ and the need for = 
blood transfusion in- patients undergoing cardiopulmonary bypass in the course of coronary. -----
artecy bypass graft surgery who are at an increased risk for blood loss and blood transfusion. 

CONTRAINDICATIONS 
Hypersensitivity to aprotinin. 
Administration of 'trasylol® to patients with a known or suspected previous aprotinin 
ex.posure during the last 12 months is contraindicated. For patients with known or suspected 
history of exposure to aprotinin greater than 12 months previously, see WARNINGS. 
Aprotinin may also be a component of some fibrin sealant products and the use of these 
products should be included in the patient history. 

WARNINGS 
Anaphylactic or anaphylactoid reactions have occurred with Trasylol® administration, 
including fatal reactions in association with the initial (test) dose. The initial (test) dose 
does not fully predict a patient's risk for a hypersensitivity reaction, including a fatal 
reaction. Fatal hypersensitivity reactions have occur.red among patients who tolerated 
an initial (test) dose. 
Hypersensitivity reactions often manifest as anaphylactic/anaphylactoid reactions with 
hypotensfon the most frequently reported sign of the hYPe.rsensiti.vity reaction. The 
hypersensitivity .rei;ction can progress to anaphylactic shock with circulatory failure. lf a 
hypersensitivity reaction occurs duririg injection or infusion of Trasylol®, administration 
should be stopped immediately and emergency treatment should be initiated. Even w.hen a 
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Bayer HealthCare 

IMPORTANT DRUG WARNING 
Regarding Trasylol~ (aprot1n1n 1nJect1cn) 

December 2006 

Dear U.S. Hec~ecir& Ptofe$Slone11, 

Boyer woutd Uke to Inform you of devetopmenls A3loled to lloSyfor {aproHnln Jrueclion) Including: recent changes 1o 
the U.S. prescribing Jnfonnotton, inOIUdlng o change in indJcatton ond the need 10 hove cardiopulmonary bypass 
equipment avolloble during surgery. 

U.S. label Moaoicalions 
llayer hos ~~n in ongoing d'JSCUSslons wllh the Food ond Drug Admfnlstrallon (FDA) regarding prescliblng 
lnformollon on Trasylol. On December 15.2006 ogreementwos reached with ihe agency and Is balng 
communic:oted 1hrough a ·oeor Heollhcore Professional· tatter, o copy of whleh Is attached. 

lhis letter includes the 1olowing longuage: 

Revised INDICATIONS AND USAGE section: 

• Trasylol" Is Indicated for proph)'loeflc usa to reduce perioperollve blood loss ond the need for blood 
transfusion in potients undergoing ccrdiopulmonary bypass In 1he courre of coronary artery bypass graft 
surgery who am at an tn~d tfsk for blooa /0$$ and blood transfusion. 

"Trasylol odmlnlstrotion Increases the risk tor renal dysfunction and may lncreose 1ha need for dloly.l!s in·the 
perlopero!ive period.' other Trasylol safely Issues lriclude th8 r!sf( for serlou: hypel"$ensi!Mly reocliom. Including fotol 
reoctloM. These safety Issues hove resulted In on Important revlslon of lhe prescribing lnfo,motfon to: 

• Controindlcote the "admlnlstrolion of Trosylol to any potrenls wlfh o known or suspected prfor exposure 
to Trosylof or olher oprottnln•contornrng products Wfthln the previous 12 monfhs. • 

• Ptov!d& oddlt10nol Information on the monogement and prevention of hypersensitivity reactions, 
Including the adminislrofion ofTrasylol "only in an operative ~ttlng where cardlopulmonorv,ass 
may be rapldty Initiated: 

• Hlghllghtthe "risk for kidney d~funct!on: 

For more lnforrnolion, o copy of Iha complete reVised label ls attached. Additionally. the current U.S. Prescribing 
lnfonnation for Tro.sylol ls ovolloble on www.trosylol.com. If you wish to request further lnformollon. please contact 
Bayer Phormoceulicols Corporotl.on Cllnlcol Communlcattons at 1·800-288-8371, 

Sincerely. 

~~Q~~ ---Paul Mac Carthy, MD. FRCPI 
Vice President. Medlcal Affol!S 
Bayer Pharmoceutlcals Corporation 

THOl'l'ISON 

* 

PD~ 
PHYSICIANS' DESK REF.RENCF" 

ADDENDUM 
T 

five Paragon Drlvs • MonTVOle. ]'IJ 07645-1725 • 201-358-7200 
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FDA News 
Media lnqui~es: 
Megan Moynahan, 301-827-6242 
Consumer Inquiries: 
888-!NFO-FDA 

FDA Revises Labeling for Trasylol (Aprotinin Injection} to Strengthen 
Safety Warnings and Limit Usage of Drug to Specific Situations 

The U.S. Food and Drug Administration (FDA) foday approved revised labeling for Trasylol 
(aprotinil'l !l'ljectlon) to strengthen its safety warnings and to limit its approved usage to specific 
situations. Trasylol is given to patients before heart surgery to reduce bleeding and the need 
for blood transfusions. Trasylol is marketed by Bayer Pharmaceuticals Corporation, 
Leverkusen, Germany. 

"The purpqse of the label change is to inform physicians and patients about the risks 
associated with Trasylol and to ensure they understand the new warnings and use the product 
as dir~cted by the label," said Steven Galson, M.D., MPH, Director of FDA's Center for Drug 
Evaluation and Research. 

The new labeling specifies that Trasylol should only be given to patients who are at an 
increased risk for blood loss and blood transfusion in the setting of coronary bypass graft 
surgery (a procedure used to improve blood flow to the heart) when patients undergo 
cardiopulmonary bypass (a procedure that allows a machine to take over the heart's functions 
when it is stopped during surgery). The changes also Include a warning that Trasylol 
increases the possible risk for kidney damage, and suggest ways to manage and reduce the 
patient's risk for hypersensitivity (exaggerated immune) reactions. 

The labeling changes follow an FDA-conducted review of safety information that FDA became 
aware of after the product was introduced to the market FDA began this safety review of 
Trasylol in January 2006. The review was tliggered by the results of two published research 
studies. One study reported an increase in the possibility of kidney failure, heart attack and 
stroke in patients treated with Trasylol compared to those treated with other drugs. The other 
study reported an increase in the possibility of kidney damage compared to other drugs, but 
did not show an increased risk of heart attack or stroke. On February 8, 2006, FDA issued a 
Public !iealth A(;lvisory regarding these new findings with Trasylol. On September 21, 2006, 
FDA held a public meeting of the Cardiovascular and Renal Drugs Advisory Committee to 
discuss the safety and overall risk-benefit profile for Trasylol. At that meeting, the committee 
discussed the findings from the two published observational studies, a Bayer worldwide safety 
review, and the FDA review of its own post-marketing database, and made recommendations 
for labeling changes. The fabeling changes for Trasylol are based upon the recommendations 
of that advisoiy committee. 

FDA announced on September 29, 2006, that Bayer informed the agency of an additional 
safety study on September 27, 2006. The preliminary results from that study suggest that fn 
addition to serous kidney damage, Trasylol may increase the chance for death, cong$stlve 
heart failure ( a weakening of the heart), and strokes. The FDA review of this additional 
Trasylol safety infonnation is continuing and it may result in other actions, including additional 
changes to the labeling. For additional information about Trasylol, see 
www..fda.gov/cdecJdrugfinfopagefaprotinin/defaulthtm. . 

http://www.fda.gov/bbs/topics/NEWS/20061NEW01529.htm1 T ---
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STATE OF MICHIGAN 

IN THE CIRCUIT COURT FOR THE COUNTY OF WASHTENAW 

SARON E. MARQUARDT, Personal 
Representative of the Estate of Sandra D. 
Marquardt, 

Plaintiff, 

v. 

VELLAIAH DURA! UMASHANKAR, M.D. 

Defendants. 

THOMAS C. MILLER (Pl 7786) 
Attorneys for Plaintiff 
P.O. Box 785 
Southfield, Michigan 48037 
248-210-3211 
millertc@comcast.net 

Case No. 12-621-NH 

Honorable David S. Swartz 

Patrick McLain (P25458) 
Joanne Geha Swanson (P33594) 
KERR, RUSSELL AND WEBER, PLC 
Attorneys for Defendant 
500 Woodward Avenue, Suite 2500 
Detroit, Michigan 48226 
313-961-0200 
pmclain@kerr-rnssell.com 
jswanson@kerr-rnssell.com 

REPLY IN SUPPORT OF DEFENDANT VELLAIAH DURAi UMASHANKAR, M.D.'S 
MOTION FOR SUMMARY DISPOSITION 

{34784/15/DT806083.D0C; I} 
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The first nearly three pages of Mr. Marquardt's response to the motion for summary 

disposition have nothing to do with the basis for this motion. Perhaps for sympathy, possibly to 

prejudice, Mr. Marquardt recounts the legal hurdles he has faced in asserting claims against the 

University of Michigan, Board of Regents and Dr. Jonathan Haft. Those claims were dismissed 

on legal grounds. 1 The claim against the Regents failed because Mrs. Marquardt, who 

commenced the action against the Regents before she died, failed to give the notice required by 

the Court of Claims Act (a notice requirement that, as Mr. Marquardt acknowledges, has been 

explicitly enforced by the Michigan Supreme Court). The claim against Dr. Haft failed because 

Mr. Marquardt did not file an Affidavit of Merit with the complaint ( or at any time thereafter) 

signed by a board certified physician in Dr. Haft's medical specialty. The claim against 

Dr. Umashankar must fail because it was not timely filed and is now barred by the applicable 

statute oflimitations. 

This statute of limitations argument was before the Court when Dr. Haft moved for 

summary disposition, but this Court did not address it. The pivotal question is the effect of a 

notice of intent ("NOi") directed to the University of Michigan Health System ("UMHS") - but 

not Dr. Umashankar • on July 20, 2009 and whether it tolled the statute of limitations as to 

Dr. Umashankar. Although, in response to Dr. Haft's statute of limitations motion, Mr. 

Marquardt admitted that "Counsel for Sandra Marquardt served a notice of intent upon the 

University of Michigan Health System pursuant to MCL 600.2912b (Pl.'s Resp. to Haft's SD 

Mot. at 3) ( emphasis added), Mr. Marquardt now states that "Counsel for Sandra Marquardt 

served a notice of intent upon Defendant Umashankar by sending it to the University of 

Mr. Marquardt also complains in those first three pages that he was required to serve Dr. 
Umashankar in accordance with the Hague Convention. That also was a legal requirement 
which this Court itself enforced. 

{J4784/I S/DT806083.D0C; I} I 
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Michigan Health System pursuant to MCL 600.2912b(2)" (Pl.'s Resp. to Umashankar's SD 

Mot. at 6) (emphasis added). Inexplicably, Mr. Marquardt argues that it was proper to send Dr. 

Umashankar's NOi to the U of M Health System at that time because Dr. Umashankar was no 

longer there. See Pl.'s Resp. at 6 ("That meant that Defendant Umashankar was not at the 

University of Michigan when the notice of intent was served on July 20, 2009; therefore, 

pursuant to MCL 600.2912b(2) his notice of intent was properly served by sending it to the 

University of Michigan Health System, Inc."). Common sense would seem to dictate the 

opposite. 

Mr. Marquardt misstates the effect ofMCL 600.2912b(2). It is not intended to provide a 

convenient after-the-fact justification for failing to direct the NOi to an intended defendant. To 

properly invoke the alternative afforded by MCL 600.2912b(2), a plaintiff must make some 

effort to "reasonably ascertain[] the last known professional business or residential address" of 

the intended recipient. Mr. Marquardt was likely not concerned with making this inquiry 

because he did not intend to direct the NOi to Dr. Umashankar, just as he did not intend to sue 

Dr. Umashankar (and did not in fact sue him) when the 182-day tolling period expired.2 

Mr. Marquardt's failure to inquire as to a reasonably ascertainable address is tacitly 

acknowledged in the assertion that "[i]t would have been extremely unlikely that counsel for 

claimant could have found a current address for Defendant Umashankar in 2009 after he had 

2 As Mr. Marquardt admitted in response to Dr. Haft's motion for summary disposition, "It 
was only when the University of Michigan decided to file a motion for summary disposition 
based upon a technical requirement regarding the filing of a claim with the Court of Claims that 
it became necessary to file this action against the individual doctors ... " PJ's Resp. to Haft's 
Mot. at 12. Mr. Marquardt also states that "counsel for Plaintiff anticipated that Sandra 
Marquardt's claim could have been resolved through the Court of Claims litigation without 
actually naming the individual doctors in Washtenaw County." Pl. 's Resp. to Haft's Mot. at 13. 
This explains why the July 20, 2009 NO! was not directed to Dr. Umashankar. Practically 
speaking, the only intended action was against the Hospital. 

{34784/151DT806083. DOC; I} 2 
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returned to India" and "[s]erving the University of Michigan with the notice was thought to have 

been the best way to advise Defendant of the pending claim." Pl.'s Resp. at 12-13. Further, Mr. 

Marquardt confuses the address to which the NO! is directed with the person or entity to whom it 

is to be directed. Nothing in the statute permits a plaintiff to direct notice intended for a 

physician to the risk manager of the hospital. The notice must still be directed to the physician. 

Dr. Umashankar does not dispute the fact that he is mentioned in the NO! directed to the 

UMHS Risk Manager. So were others. However, as explained in Dr. Umashankar's brief in 

support of the motion for summary disposition, the Michigan Supreme Court has expressly stated 

that "[w]hen a claimant files an NO! with time remaining on the applicable statute of limitations, 

that NOI tolls the statute of limitations for up to 182 days with regard to the recipients of the 

NO!." Driver v Naini, 490 Mich 239, 249; 802 NW2d 311 (2011) (emphasis in original). See 

also, Burton v Reed City Hosp Corp, 471 Mich 745, 753; 691 NW2d 424 (2005) (stating that 

compliance with MCLA 600.2912b is mandatory before tolling may occur and that this clear, 

unambiguous statute requires full compliance with its provisions as written", citing Roberts v 

Mecosta Co Gen Hosp, 466 Mich 57, 65-67; 642 NW2d 663 (2002) (Roberts])). In Atkins v 

Suburban Mobility Authority for Regional Transportation, 492 Mich 707; 822 NW2d 522 

(2012), the Michigan Supreme Court explained that a claim is "not merely an occurrence; it is a 

demand for payment pursuant to a legal right as a result of that occurrence" and "[k]nowledge of 

operative facts is not equivalent to written notice of a claim." Id. at 720-721. Mentioning Dr. 

Umashankar in the text of the NOI is not the same as directing the NOI to him. 

Mr. Marquardt argues that his counsel was advised by UMHS Risk Management office 

that "they had received the notice of intent" and "[ n ]owhere in that letter does Karen A. Saran 

indicate that the University of Michigan was not accepting the notice of intent on behalf of 

{34784/1 S/DT806083. DOC; I} 3 
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Defendant Umashankar." Pl. 's Resp. at 6. While there would have been no reason to disavow 

acceptance on behalf of Dr. Umashankar when the NOI was clearly not directed to Dr. 

Umashankar, Ms. Saran did clearly state in the letter that "[t]he submission of this letter does not 

waive any defenses as to the adequacy or the timing of your Notice of Intent or any defects that 

may be present therein." See Pl.'s Resp., Exhibit 12. Further, Mr. Marquardt should not 

presume that UMHS was empowered to accept the NOI on behalf of a physician who had 

departed from the hospital two years earlier. 

Mr. Marquardt argues that if the NOi had been directed to Dr. Umashankar at UMHS it 

would have been returned to sender "so no one would have gotten the notice of intent." PL 's 

Resp. at 14. Mr. Marquardt, obviously still intending to sue the UofM Board of Regents, would 

have still directed a NOI to UMHS. Each intended defendant must receive a NOi, and a NOi 

intended to one defendant cannot be sent to another. See e.g., Fournier v Mercy Community 

Health Care System, 254 Mich App 461; 657 NW2d 550 (2002), 

Without discussion or legal authority, Mr. Marquardt blithely refers to a statute of 

limitations defense asserted on behalf of the University of Michigan, Board of Regents in the 

Court of Claims case before Judge Aquilina. That statute of limitations decision has no bearing 

on the issue before this Court. Judge Aquilina did not decide whether the July 20, 2009 NOI 

tolled the statute of limitations as to Dr. Umashankar. The issue in the Court of Claims case was 

whether the Complaint was timely filed on January 19, 2010, the day after the 182-day notice 

period expired, when notice was given on the last day of the limitations period and there was 

thus no time after the notice period expired within which to commence the action. 

CONCLUSION 

Under the statute of limitations period applicable to medical malpractice claims and the 

concomitant accrual, notice, tolling and savings provisions, the statute of limitations which 

{34784/15/DT806083.D0C; I) 4 
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governs the claims against Dr. Umashankar expired on July 20, 2009. The requisite pre-suit 

notice of intent was not directed to Dr. Umashankar until September 2, 2011 - over two years 

after the statute oflimitations expired.3 Consequently, the notice-tolling provision had no effect 

and did not extend the statute of limitations beyond the July 20, 2009 expiration date. Likewise, 

the wrongful death savings provision does not extend the time for suit against Dr. Umashankar 

because Sandra Marquardt died on January 27, 2010, more than 30 days after the statute of 

limitations expired on July 20, 2009. For these reasons, summary disposition for Dr. 

Umashankar is required. 

Dated: October 28, 2013 

KERR, RUSSEL AND WE~ER, PLC / By=~~ 
atrickMcLain (P25458) 

Joanne Geha Swanson (P33594) 
Attorneys for Defendant Jonathan Haft, M.D. 
500 Woodward Avenue, Suite 2500 
Detroit, MI 48226-3427 
(313) 961-0200 
(313) 961-0388 (Facsimile) 

3 The Complaint erroneously asserts that Dr. Umashankar was served with a notice of intent 
"on or about November 14, 2011." The date discrepancy is irrelevant to the analysis. 
In-espective of whether the NOi was served on September 2, 2011 or November 14, 2011, the 
limitations period had long since expired and was not subject to tolling. 

{34 784/1 S/DT806083.D0C; I} 5 
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STATE OF MICHIGAN 
IN THE CIRCUIT COURT FOR WASHTENAW COUNTY 

SARON E. MARQUARDT, Personal 
representative of the estate of SANDRA 
MARQUARDT, Deceased, 

Plaintiff, 
V. 

VELLAIAH DURAi UMASHANKAR, M.D., 
and JONATHAN HAFT, M.D., 

Defendant. 

Case No. 12-621-NH 

PROOF OF SERVICE 

STATE OF MICHIGAN ) 
) ss 

COUNTY OF WAYNE ) 

Cynthia J. Villeneuve, being duly sworn, deposes and says that on Monday, October 28, 

2013 she served a copy of Reply in Support of Defendant Vellaiah Durai Umashankar, M.D.'s 

Motion for Summary Disposition, and this Proof of Service upon Thomas C. Miller, Esq., P.O. 

Box 785, Southfield, MI 48037 by First Class Mail and by electronic mail at 

millertc@comcast.net. 

Subscribed and sworn to before 
me this 281h day of October, 2013 

Nola Public, Wayne County, MI 
My Commission expires: lf-10-J.o 
Acting in Wayne County, MI 

ANGELA E. HINCKS 
Notary Public, Wayne County, Ml 

My Commission Expires April 10, 2020 
Acting in the County of Wayne 
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Saron Marquardt, et al v Vellaiah D. Dmashankar 

STATE OF MICHIGAN 

IN THE COURT OF APPEALS 

SARON E. MARQUARDT, Personal 
Representative of the Estate of 
SANDRA MARQUARDT (Dec.), 

1 

Plaintiff-Appellant, 

vs. 

VELLAIAH DURAI UMASHANKAR, M.D., 

Case No. 12-621-NH 

Cqurt of Appeals No. 319615 

Honorable 

Defendant-Appellee. David S. Swartz ________________ / 
TF~.NSCRIPTION OF AUDIOTAPE 

Wednesday, October 30, 2013 

On The Record Reporting & Video 
313.274.2800 
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Saron Marquardt, et al v Vellaiah D. Umashankar 

COURT CLERK: Number 11 on the docket, Marquardt 

versus Umashankar, Case Number 12-621-NH. 

MR. MILLER: Good afternoon, Your Honor. Thomas 

Miller on behalf of the Plaintiff. 

MRS. SWANSON: Joanne Geha Swanson on behalf of the 

Defendant Umashankar. 

THE COURT: You may proceed. 

MRS. SWANSQN: Your Honor, this is an action for 

medical malpractice that was commenced by the personal 

representative of Mrs. Marquardt's estate on June 2nd, 2012, 

following the dismissal of that action she had filed against 

the Oniversity of Michigan Board of Regents arising out of the 

same set of facts. The earlier action was dismissed by the 

Court of Claims for failure to give notice and that was 

affirmed by the Court of Appeals. 

2 

The present motion before you is based upon the statute of 

limitations leaving aside the question of whether or not there 

is any time left within the statute of limitations period· 

within which to filEt'an action after an NOI expires when that 

NOI is filed. on the very last day of the statute of 

limitations. 

The question before this Court really depends upon whether 

the notice of intent that was directed to the University of 

Michigan Health System Risk Manager on July 20th, 2009, was, in 

fact, a notice of intent to Dr. Umashankar that tolled the 

On The Record Reporting & Video 
313.274.2800 
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3 

period of limitations against him. Dr. Umashankar was, in 

fact, mentioned in that NOI but it was not addressed to him, 

and when the tolling period expired in January 2012, he was not 

named as a Defendant in that action. 

Mrs. Marquardt admits that -- or Mr. Marquardt admits that 

he didn't decide to sue Dr. Omashankar when he filed the Court 

of Claims action and, in f'act, it wasn't until that Court of 

Claims action was dismissed that he decided to sue 

Dr. Umashankar, along with another physician Dr. Haft, who has 

since been dismissed from this action as well. When 

Mr. Marquardt made the decision t~at he was going to sue 

Dr. Haft and Dr. Omashankar, he served new notices of intent 

upon them. Those notices of intent were directed expressly to 

the physicians and Dr. Omashankar's was addressed to him, not 

at the Risk Management Office of the University of Michigan 

Health System but at the Department of -- Cardiovascular 

Department at University of Michigan Hospital Anesth.esia 

Department. 

Sc the parties agree that the statute of limitations or 

the claim accrued on July 20, 2007, and that the statute of 

limitations is for two years and that that period would have 

been extended for 182 days if that notice had been filed as to 

Dr. Umashankai. 

The real issue for this Court is what was the effect of 

that notice, and that's significant, Your Honor, because as 

On The Record Reporti·ng & Video 
313.274.2800 
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4 

personal representative of Mrs. Marquarcttrs estate, if 

Mrs. Marquardt died within 30 days of expiration of the statute 

of limitations, the personal representative would have another 

two years within which to file suit. Mrs. Marquardt died on 

January 27th, 2010. The statute of limitations without the NOI 

would have expired on July 20, 2009. If the NOI was effective 

as to Dr. Omashankar, then she would have died within the 30 

days of the expiration of the statute of limitations, which 

would have been around January 18th, 2010. 

Mr. Marquardt's theory or basis for arguing that the NOI 

against Dr. omashankar was effective is MCL -- as far as I can 

tell, Your Honor, is MCL 600.2912b, and Plaintiff argues that 

the notice of intent sent to the Risk Manager at University of 

14 Michigan Health System was good enough because that provision 

15 allows the NOI to be mailed to the health facility if the 

16 Doctor's last known address cannot be found, but Your Honor, 

17 this statute is not intended to provide a convenient after the 

18 fact justification for failing to direct the NOI to the 

~9 particular Defendant physician. 

20 To properly invoke the alternative afforded by this 

21 statute, the Plaintiff has to make some reasonable effort to 

22 ascertain the last known address of the intended Defendant. 

23 Mr. Marquardt was like·1y not concerned with making this 

24 inquiry, Your Honor, because he did not intend to direct the 

25 NOI to Dr. Umashankar because he did not intend to bring suit 

On The Record Reporting & Video 
313.274.2800 



222b

10/30/2013 Transcript of Hearing on 
Motion for Summary Disposition 

R
EC

EIV
ED

 by M
SC

 8/10/2020 5:38:21 PM

0 

() 

0 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Saron Marquardt, et al v Vellaiah D. Uma~hankar 

5 

against Dr. Umashankar at that time. So Mr. Marquardt's 

failure to make that reasonable inquiry is basically constantly 

acknowledged in the response to our motion where Mr. Marquardt 

says that it would have been extremely unlikely that counsel 

for claimant could have found a current address and that 

serving the University of Michigan with the notice was thought 

to have been the best way to advise the Defendant of the 

pending claim. 

Nothing in the statute, Your Honor, pennits a Plaintiff to 

direct notice intended for a particular physician to the Risk 

Manager of the hospital at which the surgery was performed. 

The notice still has to be directed to the physician, and if 

Dr. Uroashankar was the intended Defendant, it should have been 

directed to him. In fact, that is how the NOI was addressed 

when it was served in September 2011 after the case against the 

Board of Regents has been dismissed. 

Mr. Marquardt seems to argue that University of Michigan 

Health System would have notified Dr. Umashankar of the notice 

of intent that.they received and that that should have been 

sufficient, but again there is no authority whatsoever for the 

proposition that the NOI statute can be satisfied by directing 

the NOI to someone who will tell the Defendant or who should 

tell the Defendant or who might tell the Defendant about the 

claim. The statute itself is inconsistent with that 

proposition because it states that proof of the mailing 

On The Record Reporting & Video 
313.274.2800 
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constitutes prima facie evidence of compliance with this 

section. 

The clear meaning of this provision, Your Honor, is that 

compliance requires a specified physical mailing to the 

Defendant and nothing less and the date of mailing is obviously 

important because that is the date upon which the tolling 

period begins, and if you just miil the notice of intent 

directed to one Defendant to another Defendant and are relying 

on that Defendant to tell them, there would really be no way to 

be· able to ascertain precisely when the tolling period begins 

and when it ends. 

So because, Your Honor, no notice of intent was directed 

to Dr. Umashankar on July 20, 2009, Mrs. Marquardt did not die 

within 30 days of expiration of the statute of limitations and 

her personal representative could not take advantage of the two 

year savings provision within which to file a claim, and for 

that reason, Your Honor, we are requesting that summary 

disposition be granted. 

MR. MILLER: In somewhat of an inverse order, Your 

Honor, let me just address a few things that counsel mentioned. 

The cases that Defendant 1 s cite for the proposition that yo~ 

cannot serve one Defendant by serving another Defendant is part 

of MCL 2912b(l) and thatts the authority cited in those 

decisions. 

The provision that is relevant here is 600.2912b(2), which 

On The ·Record Reporting & Video 
313.274.2800 
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reads as follows, Your Honor, "If no last known professional 

business or residential address can reasonably be ascertained, 

notice may be mailed to the health facility where the care that 

is the basis of the claim was renderedn, There is basically 

two things in that provision, Your Honor. Reasonably 

6 ascertained, I will indicate to the Court that in subsequent 
j 

? discoveries in the Court of Claims action we learned that 

8 Dr. Umashankar had returned to India while the Plaintiff was 

9 still in the hospital in 2009. 

10 Subsequent when we made efforts to try to find 

11 Dr. Umashankar in 2011 and 2012, there was nothing on the 

12 internet about Dr. Umashankar as far as his professional 

13 

14 

15 

15 

17 

18 

19 

20 

21 

22 

23 

. 24 

25 

address. We had an address on his curricul'lllll vitae but we 

didn't have a curriculum vitae in 2011 -- I mean, excuse me, in 

2009, Mrs. Marquardt was in the hospital in 2007. I misstated 

and said 2009., The notice of intent was sent in 2009. There 

would have been no way that we could have ascertained a last 

known address for Dr. Umashankar when the notice of intent was 

sent in 2009. 

When we tried Your Honor will recall all the problems 

we had with serving Dr. Umashankar. It took over a year to 

effectuate service -- not over a year but up to a year. I 

contacted the two professional organizations to which he 

claimed to have belonged in his curriculum vitae. Neither of 

those organizations would give us his last known address. 

On The Record Reporting & Video 
313.274.2800 
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Those same organizations two years earlier would not have had 

his last known address. 

So there is no ca·se law cited by Defendant that requires, 

as she points out, Plaintiff has a duty to exercise reasonable 

effort. The statute doesn't say that. There's no case law to 

support that proposition cited by Defendants. It simply says, 

" if no last known professional address or residential address 

can be reasonably ascertained. It doesn 1 t say that Plaintiff 

must demonstrate that reasonable effort has been made to find 

him somewhere in India. It just simply says that it could not 

have been reasonably obtained, and based upon the subsequent 

work incident of serving process in this case, it was clearly 

evident that we would not have been able to ascertain the last 

known address. 

8 

The other thing is counsel says that it was not addressed 

to Dr. Umashankar. There is nothing in the statute that 

requires that it be addressed or sent -- or that the addressee 

be part of the notice. It simply says, notice may be mailed to 

the health facility~ not to the Defendant care of the 

healthcare facility. It says, mailed to the facility, and we 

did mail it to the facility. 

Defendant argues, well, you should have addressed it to 

o.r. Umashankar at the University of Michigan, and if I could 

approach, Your Honor, I can show you the two letters that we 

did send in 2011, one by regular mail and one by certified, and 

On The Record Reporting & Video 
313.274.2800 
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they were addressed to Dr. Umashankar at the University of 

Michigan. You can make out the address under that white part 

that's covered up. Both of them were returned by the 

University of Michigan indicating that he was no longer there. 

So what Defendant seems to be arguing is that the statute 

would be complied with if we had done the same thing in 2009. 

The statute infers that by sending it to the facility that the. 

best -- it represents the best chance that this notice is going. 

to get to the effected person. Dr. Uroashankar is mentioned I 

think five times in the notice of intent. There is no dispute 

about that. 

Plaintiff has complied with the provisions of 2912b(2). 

Part of it may have been inadvertent notice but he was served 

by reason of this 2912b(2) because we did mail it to the health 

facility, and again there's no authority cited by Defendant 

that says Plaintiff has to make reasonably effort. It simply 

says, a determination made as to -- as it says, no last known 

address can be reasonably ascertained, and we couldn't at that 

time, Your Honor. 

THE COURT: Thank you. 

MRS. SWANSON: Thank you, Your Honor. Just a couple 

of quick points, it says -- yes, the statute says it may be 

mailed to the facility but it says the notice of intent to file 

a claim required under subsection one and that is a notice of 

intent directed to the particular intended Defendant, Your 

On The Record Reporting & Video 
313.274.2800 



227b

10/30/2013 Transcript of Hearing on 
Motion for Summary Disposition 

R
EC

EIV
ED

 by M
SC

 8/10/2020 5:38:21 PM

Saron Marquardt, et al v Vellaiah D. Umashankar 

0 10 

0 

0 

1 Honor. 

2 And I also would like to point out, there is a difference 

3 · between mentioning Dr. Omashankar in the notice of intent and 

4 directing it to him, and in Atkins versus Suburban Mobility, 

5 the case decided -- one of the notice cases decided by the 

6 Michigan supreme Court last year, the Court emphasized that a 
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claim is not nearly an occurrence. It's a demand for payment 

pursuant to a legal ri~ht. 

And there is no notice of intent within the statute of 

limitations that was served upon or sent to or directed to 

Dr. Omashankar where a claim was specifically indicated 

intended to be made against him at all. There is nothing that 

demand payment from him. There's nothing that says this claim 

is being asserted against you, and so while he has been 

mentioned in the notice of intent, it certainly was not a claim 

for an exercise of legal right against him. 

MR. MILLER: Could I address just one issue? 

THE COURT: Sure .. 

MR. MILLER: Counsel points out the fact that 

subsection two refers back to subsection one. There 1 s no 

dispute that this notice of intent complied with t~e provisions 

in part one. Subsection two creates an exception for how to 

serve that notice of intent and it says it can be sent to the 

health facility if no reasonable address. We had a compliant 

NOI. If Your Honor reads it, you will see it complied with all 

On The Record Reporting & Video 
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of the provisions of section one but it gave an exception on 

how service was to be made in section two. 

THE COURT: Defendant's motion for summary 

disposition is based on the expiration of the statute of 

limitations. The history of the case includes a Court of 

Claims case that was dismissed on other grounds and a dismissal 

of another Defendant in this action on other grounds, 

Defendant argues that the wrongful death savings clause MCL 

600.5852 does not apply. In the absence of a savings clause, 

the complaint filed on June 6th, 2012, was untimely. 

Defendant relies primarily on the Court of Claims opinion 

in this case that held, quote, "MCL 600.5852 is also 

inapplicable because the statute applies where a potential 

Plaintiff dies within 30 days of the expiration of the statute 

of limitations. Here Mrs. Marquardt died on January 27, 2010, 

more than six months after the statute of limitations expired 

on July 20, 2009. Therefore, the wrongful death savings 

provision does not apply here", unquote. 

In the absence of a savings provision, the Defendant 

asserts that there is no time remaining in the period of 

limitations that closed on July 20th, 2009, in which Plaintiff 

could have filed suit. Therefore, the complaint is properly 

dismissed with prejudice. Plaintiff correctly concedes that 

absent tolling the medical malpractice statute would have 

expired on July 20th, 2009, and Plaintiff would have been 

On The Record Reporting & Video 
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prohibited from filing the Court of Claims case on 

January 19th, 2010, MCL 600.5856(b). 

Plaintiff also acknowledges that the notice of intent had 

to be filed no later than July 20th, 2009, when the two year 

medical malpractice statute of limitations statute expired. 

Plaintiff asserts that despite dismissal of the Court of Claims 
J 

case the claims against Defendant are viable because Defendant 

was not a party in the Court of Claims case or any companion 

case and the original notice of intent filed included Defendant 

and was served on him. 

Further, contrary to the Court of Claims opinion and 

Defendant's argument, Plaintiff asserts that pursuant to the 

savings provision Plaintiff 1 s complaint was timely filed on 

June 6th, 2010, prior to the June 14th, 2010, when the PR 1 s 

two-year period was closed and within the three-year savings 

period that closed on either July 20th, 2012, or July 18th, 

2013. 

In support, Plaintiff submits the following analysis, 

quote, "Once a notice of intent has been mailed, the statute of 

limitations is tolled for 182 days pursuant to MCL 600.5856{c). 

That meant that the tolling period in the instant case would 

have started on July 20th, 2009, and ended on January 181 2010, 

which was determined by adding 182 days to the original statute 

of limitations date. Since the provisions of MCL 600.5856(c) 

established a tolling provision rather than a savings 

On The Record Reporting & Video 
313.274.2800 
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13 

provision, the clock applicable to the existing statute of 

limitat~ons was stopped during the tolling period which meant 

that the clock resumed again at the end of that tolling period. 

As such, the new statute of limitations date became 

January 18thr 201'0. 

In the instant case, January 18th, 2010, was Martin Luther 

King Day and the Courts were closed by order. Therefore, the 

next day when the Courts were open was January 19th, 2010. 

According to MCL 1.108(1), Plaintiff was permitted to timely 

file the complaint on January 19, 2010". 

The Court finds that Plaintiff's analysis is flawed. 

P1~in~irf 1 s error is in the assu.~ption that the statute of 

limitations date of July 20, 2009, was, quote, "extended", 

unquote, by the 182-day tolling provision of MCL 600.2912b(l) 

and that consequently, quote, "The new statute of limitations 

date became January 18th, 2010", unquote. 

The reason Plaintiff is in error is because tolling does 

not operate to extend or expand the statute of limitations. 

Tolling merely extends the time during which a claim can be 

brought by temporarily suspending the running of the statute of 

limitations, Bush versus Shabahang, 484 Mich 156;189, As one 

Court has explained, quote, "The two-year statute of 

limitations for Plaintiff 1 s medical malpractice action expired 

on June 4th, 2004, absent tolling. MCL 600. 5805 ( 6}·; 

MCL 1.108(3). Plaintiff served the notice of intent on 

On The Record Reporting & Video 
313.274.2800 
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June 4th, 2004. Plaintiff was required to wait the entire 

182-day period before filing suit. See Burton versus Reed City 

Hospital, 471 Mich 745. When the 182-day period ended, -the 

statute of limitations did not resume running, period. The 

Plaintiff had no time remaining in which to file the suit. See 

Dewan versus Khoury, 2006 West Law 7853891, Michigan Court of 

Appeals 2006, unquote". 

The above analysis readily applies here. The fili'Ilg of 

the notice of intent on July 20th, 2009, merely suspended for 

182 days the running of the two-year medical malpractice 

statute that accrued on July 20th, 2007, and expired on July 

20th, 2009. MCL 600.2912b. See Maricle versus Shapiro 2001 

West Law 7725313, Mich Ap 2001. When the 182-day period ended 

on January 18th, 2010, the statute of limitations did not 

resume running because Plaintiff had no time remaining in the 

period of limitations in which to file suit absent the savings 

provision. 

The· savings provision is not a statute of limitations or a 

repose and is only an exception to the statute of limitations. 

Miller versus Mercy Memorial Hospital, 466 Mich 196;202. In 

other words, the savings provision, such as MCL 600.5852, 

merely allows commencement of an action after the statute of 

limitations period has run. Quote, "If a person dies before 

the period of limitations has run or within 30 days after the 

period of limitations has run 1 an action which survives by law 

On The Record Reporting & Video 
313.274.2800 
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may be conuuenced by the personal representative of the deceased 

person at anytime within the two years after the letters of 

authority are issued, although the period of limitations has 

run, but an action shall not be brought under this provision 

unless the per~onal representative corronences it within three 

years after the period of limitations has run", unquote. 

Contrary to Plaintiff's argument and analysis and as the 

Court of Claims correctl¥ found, decedent 1 s death on 

January 27, 2010, was more than 30 days after July 20th, 2009. 

Therefore, MCL 600.5852 does not apply to save the Plaintiff's 

case against Defendant. For the reasons stated by the Court of 

Claims and by the Defendant, Defendant's motion for summary 

disposition is granted. Plaintiff's complaint is dismissed 

with prejudice. This is a final order that resolves the last 

pending claim and closes the case. 

MRS. SWANSON: Thank you, Your Honor. 

MR. MILLER: Thank you. 

On The Record Reporting & Video 
313.274.2800 
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STATE OF MICHIGAN 
ss. 

COUNTY OF SAGINAW 

CERTIFICATE OF NOTARY PUBLIC 

I, Nata'lie A. Gilbert, a duly commissioned 
and qualified Notary Public for the County of Saginaw, 
State of Michigan, do hereby certify that I have 
transcribed, via stenographic means to the best of my 
ability, the taped proceedings conducted on Wednesday, 
October 30, 2013, before the Hono~able David S. Swartz. 

I do further certify that I have delivered 
the'original transcript into the possession of 
THOMAS C. MILLER, ESQ. 

I do further certify that· I am not connected 
by blood or marriage with any of the parties or their 
attorneys; that I am not an employee of any of them 
nor interested directly or indirectly in the matter in 
controversy, as counsel, attorney1 or otherwise. 

IN WITNESS WHEREOF, I have hereunto set my 

hand at Saginaw, County of Saginaw, State of Michigan 1 

this 19th day of February, 2014. 

16 

Certified Shorthand Reporter 
Registered Professional Reporter 
Notary Public, Saginaw County, Michigan 
My Commission expires: August 10, 2020 
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Marquardt v. Umashankar, 501 Mich. 870 (2017) 

901 N.W.2d 854 

501 Mich. 870 
Supreme Court of Michigan. 

Saron E. MARQUARDT, Personal Representative for 

the Estate of Sandra Marquardt, Plaintiff-Appellant, 

v. 
Vellaiah Durai UMASHANKAR, 

MD, Defendant-Appellee, 

and 

Jonathan Haft, Defendant. 

SC: 151555 

I 
COA: 319615 

I 
SeP,tember 27, 2017 

Washtenaw CC: 12-000621-NH 

Order 

End of Document 

By order of November 23, 2016, the application for leave 
to appeal the March *855 26, 2015 judgment of the Court 
of Appeals was held in abeyance pending the decision 
in Haksluoto v. Mt. Clemens Regional Medical Center, 
500 Mich. 892, 886 N.W.2d 718 (2017). On order of the 
Court, the case having been decided on June 27, 2017, 
500 Mich. 304, 901 N.W.2d 577 (2017), the application is 
again considered. Pursuant to MCR 7.305(H)(l), in lieu 
of granting leave to appeal, we VACATE the judgment 
of the Court of Appeals and REMAND this case to the 
Washtenaw Circuit Court for reconsideration in light of 
Haksluoto. 

We do not retain jurisdiction. 

Wilder, J., did not participate because he was on the Court 
of Appeals panel. 

All Citations 

501 Mich. 870, 901 N.W.2d 854 (Mem) 

© 2019 Thomson Reuters. No claim to original U.S. Government Works. 

'NESTLAW © 2019 Thomson Reuters. No claim to original U.S. Government Works. 
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886 N.W.2d 722 (Mem) 
Supreme Court of Michigan. 

Saron E. MARQUARDT, Personal Representative 
for the Estate of Sandra Marquardt, 

Plaintiff–Appellant, 
v. 

Vellaiah Durai UMASHANKAR, MD, 
Defendant–Appellee, 

and 
Jonathan Haft, Defendant. 

Docket No. 151555. 
| 

COA No. 319615. 
| 

Nov. 23, 2016. 

 

 

 

 

Order 

On order of the Court, the application for leave to appeal 

the March 26, 2015 judgment of the Court of Appeals is 

considered and, it appearing to this Court that the case of 

Haksluoto v. Mt. Clemens Regional Medical Center 

(Docket No. 153723) is pending on appeal before this 

Court and that the decision in that case may resolve an 

issue raised in the present application for leave to appeal, 

we ORDER that the application be held in ABEYANCE 

pending the decision in that case. 

  

All Citations 

886 N.W.2d 722 (Mem) 

 

End of Document 
 

© 2020 Thomson Reuters. No claim to original U.S. Government Works. 
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STATE OF MICHIGAN 

 

IN THE SUPREME COURT 

SARON E. MARQUARDT, Personal 

Representative of the ESTATE OF SANDRA 

MARQUARDT (Dec.) 

 

 Plaintiff-Appellant, 

 

v. 

 

VELLAIAH DURAI UMASHANKAR, M.D.,  

 

 Defendant-Appellee. 

 

 

Supreme Court Case No. 160772 

 

Court of Appeals Case No. 343248 

 

Washtenaw County Case No. 12-621-NH 

 

Hon. David S. Swartz 

 

APPENDIX OF EXHIBITS IN SUPPORT OF 

DEFENDANT-APPELLEE VELLAIAH DURAI UMASHANKAR, M.D.’S 

SUPPLEMENTAL BRIEF  

 

Volume II 

EXHIBIT  VOL NO, PAGE NO. 

1 Trial Court and Court of Appeals Docket Entries Vol. I, P 1b 

2 Marquardt v Umashankar, M.D., unpublished per curiam opinion 

of the Court of Appeals, issued November 26, 2019 (Docket No. 

343248), 2019 WL 6339912 

Vol. I, P 10b 

3 Order Granting Defendant’s Post-Remand Motion for Summary 

Disposition dated March 15, 2018 

Vol. I, P 15b 

4 Marquardt v Umashankar, unpublished per curiam opinion of the 

Court of Appeals, issued March 26, 2015 (Docket No. 319615), 

2019 WL 1396590 

Vol. I, P 21b 

5 Court of Claims Complaint against University of Michigan  

Board of Regents 

Vol. I, P 25b 

6 Letters of Authority for Saron Marquardt Vol. I, P 36b 

7 Notice of Intent to Dr. Jonathan Haft dated September 2, 2011 Vol. I, P 39b 

8 Notice of Intent to Dr. Vellaiah Umashankar dated  

September 2, 2011 

Vol. I, P 48b 

9 Thomas Miller’s 11/12/2011 email to Dr. Umashankar Vol. I, P 57b 

10 Court of Claims 12/6/2011 Opinion and Order Vol. I, P 59b 
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11 Marquardt v University of Michigan Board of Regents, 

unpublished per curiam opinion of the Court of Appeals, issued 

November 27, 2012 (Docket No. 307917) 

Vol. I, P 72b 

12 Dr. Umashankar’s Motion for Summary Disposition dated 

September 26, 2013 

 

Ex. A – Washtenaw County Complaint 

Ex. B – Notice of Intent Dated 7/20/2009 

Ex. C – Court of Claims Complaint 

Ex. D – Letters of Authority of Saran Marquardt 

Ex. E – Notice of Intent to Dr. Haft dated 9/2/2011 

Ex. F – Notice of Intent to Dr. Umashankar dated 9/2/2011 

Ex. G – 2/13/2013 Order Granting Dr. Haft’s Motion for SD  

Ex. H – Marquardt’s Answer to Dr. Haft’s Motion for SD 

Vol. I, P 76b 

 

 

Vol. I, P 95b 

Vol. I, P 106b 

Vol. I, P 116b 

Vol. I, P 126b 

Vol. I, P 129b 

Vol. I, P 138b 

Vol. I, P 147b 

Vol. I – P 154b 

13 Reply in Support of Dr. Umashankar’s Motion for Summary 

Disposition dated October 28, 2013 

Vol. I, P 209b 

14 Transcript of Hearing on Dr. Umashankar’s Motion for Summary 

Disposition dated October 30, 2013 

Vol. I, P 217b 

15 Marquardt v Umashankar, 501 Mich 870; 901 NW2d 854 (2017 

Mem) (remanding case to Trial Court) 

Vol. I, P 234b 

16 Marquardt v Umashankar, 866 NW2d 722 (Mem) (holding 

application in abeyance) 

Vol. I, P 236b 

17 Dr. Umashankar’s Post-Remand Motion for  

Summary Disposition 

 

Ex. 1 – Washtenaw County Complaint 

Ex. 2 – July 20, 2009 Notice of Intent 

Ex. 3 – Court of Claims Complaint 

Ex. 4 – Letters of Authority for Saran Marquardt 

Ex. 5 – Notice of Intent to Dr. Haft dated 9/2/2011 

Ex. 6 – Notice of Intent to Dr. Umashankar dated 9/2/2011 

Ex. 7 – Court of Claims 12/6/2011 Opinion and Order 

Ex. 8 – Marquardt v University of Michigan Board of 

Regents, 11/27/2012 COA unpublished opinion 

Ex. 9 – 2/13/2013 Order Granting Dr. Haft’s Motion for SD 

Ex. 10 – 10/30/2013 Transcript of Hearing on Motion for SD 

Vol. II, P 238b 

 

 

Vol. II, P 261b 

Vol. II, P 272b 

Vol. II, P 282b 

Vol. II, P 292b 

Vol. II, P 295b 

Vol. II, P 304b 
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Ex. 11 – 11/19/2013 Order Granting Dr. Umashankar’s 

Motion for SD 

Ex. 12 – Marquardt v Umashankar, 3/26/2015 COA 

unpublished opinion 

Ex. 13 – 11/23/2016 Supreme Court Order (holding 

application in abeyance) 

Ex. 14 – 6/27/2017 Supreme Court decision in Haksluoto v 

Mt. Clemens Regional Med Ctr 

Ex. 15 – 9/27/2017 Supreme Court Order (remand to trial 

court) 

Ex. 16 – Unpublished Cases 

Ex. 17 – Plaintiff’s Response to Dr. Haft’s Motion for 

Summary Disposition [Excerpt] 

Vol. II, P 354b 

 

Vol. II, 357b 

 

Vol. II, 362b 

 

Vol. II, P 364b 

 

Vol. II, 376b 

 

Vol. II, P 378b 

Vol. II, P 383b 

18 Plaintiff’s Answer to Dr. Umashankar’s Post-Remand  

Motion for Summary Disposition 

 

Ex. A – Excerpt of Dr. Umashankar’s Deposition 

Ex. B – Dr. Umashankar’s Curriculum Vitae 

Ex. C – 7/20/2009 Letter from Kelly Saran 

Ex. D – Copies of returned mail 

Ex. E – Excerpt of Response to Notice of Intent 

Ex. F – Receipt for Certified Mail 

Ex. G – 8/9/2012 email from T. Miller to Dr. Umashankar 

Ex. H – Request for Service to Indian Government 

Ex. I -  11/12/2011 email from T. Miller to Dr. Umashankar 

Ex. J – 12/10/2011 email from T. Miller to Dr. Umashankar 

Ex. K – Additional Emails 

Ex. L – 1/14/2013 Notice from Government of India 

Ex. M – Greves Group Report 

Vol. III, P 388b 

 

 

Vol. III, P 408b 

Vol. III, P 411b 

Vol. III, P 413b 

Vol. III, P 416b 

Vol. III, P 419b 

Vol. III, P 421b 

Vol. III, P 423b 

Vol. III, P 425b 

Vol. III, P 430b 

Vol. III, P 432b 

Vol. III, P 434b 

Vol. III, P 436b 

Vol. III, P 440b 

19 Dr. Umashankar’s Reply in Support of Post-Remand  

Motion for Summary Disposition 

Vol. III, P 449b 

20 Transcript of Hearing on Post-Remand Motion for Summary 

Disposition dated January 10, 2018 

Vol. III, P 456b 

21 Plaintiff’s Brief in Support of Plaintiff’s Answer to Defendant 

Haft’s Motion for Summary Disposition [Excerpt] 

Vol. III, P 478b 
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22 Plaintiff-Appellant Marquardt’s 2015 Supreme Court  

Application for Leave to Appeal [Excerpt] 

Vol. III, P 483b 

23 Plaintiff-Appellant Marquardt’s Brief on Appeal in  

Case No. 319615 [Excerpt] 

Vol. III, P 487 

24 Plaintiff-Appellant Marquardt’s Brief on Appeal in  

Case No. 343248 [Excerpt] 

Vol. III, P 493b 

25 Plaintiff-Appellant Marquardt’s 2020 Supreme Court  

Application for Leave to Appeal [Excerpt] 

Vol. III, P 499b 

26 Unpublished Cases  
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Vol. III, P 508b 

 

R
EC

EIV
ED

 by M
SC

 8/10/2020 5:38:21 PM



238b

R
EC

EIV
ED

 by M
SC

 8/10/2020 5:38:21 PM

Exhibit 17 



239b

Dr. Umashankar's Post-Remand 
Motion for Summary Disposition

R
EC

EIV
ED

 by M
SC

 8/10/2020 5:38:21 PM

I 

STATE OF MICHIGAN NOTICE OF MOTION HEARING Case No: 

WASHTENAW COUNTY AND 12-621-NH 

TRIAL COURT PROOF OF SERVICE 
lDl E Huron St., P.O. Box 8645, Ann Arbor, Michigan 48lD7 (734)222-3001 

Plaintiff Name: Defendant Name: 

Saran E. Marquardt, Personal Representative of the V Vellaiah Durai Umashankar, M.D> 
Estate of Sandra D. Marquardt 

*** FAILURE TO FILL IN ALL BLANKS ON THIS NOTICE OF MOTION HEARING FORM 

MAY RESULT IN THE COURT DECIDING NOTTO HEAR YOUR MOTION.*** 

1. Motion title(s): Defendant's Post-Remand Motion for Summary Dispositoin 

2. Moving Party: Defendant ---------------------------------
Attorney for Moving Party: _J_o_a_n_ne_G_e_ha_sw_a_ns_o_n ____________ ~(p_3_35_9_4 ____ _ 

Phone Number of Attorney/Moving Party:-'-'( 3""'1"""3_.._) ""'9...c.6-'-1-"""0=2-"-00=--------

3. Responding parties/attorneys (include Bar No.(sl) 

Thomas C. Miller (P 17786)) p 

p p 

4. ll] 1 have contacted opposing attorney/party and have been informed that this motion will/ will not (CIRCLE ONE) be 

contested. 

0 I have not contacted opposing attorney/party for the following reason:--------------

5. NOTICE OF HEARING: The above motion(s) will be heard as follows: 

Judge Date 

David S. Swartz January 10, 2018 

6. PROOF OF SERVICE: 

Time 
1:30 p.m. 

December 15, 2017 

Date 

I certify that I served a copy of this document and the motion(s) referred to in this notice and _e_xh_ib_i_ts ____ _ 

ll] by regular mail at least 9 days before this hearing, or 

D personally at least 7 days before this hearing 

to the attorneys or parties (CIRCLE ONE OR BOTH) of record to their last known addresses as defined by MCR 2.107. 

I declare that the statements above are true to the best of my information, knowledge, and belief. 

December 15, 2017 

Date 

(10/17) 

I 
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STATE OF MICHIGAN 
IN THE CIRCUIT COURT FOR THE COUNTY OF WASHTENAW 

SARON E. MARQUARDT, Personal 
Representation of The Estate of 
SANDRA D. MARQUARDT, 

Plaintiff, 
v. 

VELLAIAH DURAI UMASHANKAR, M.D., 

Defendant. 

THOMAS C. MILLER (Pl 7786) 
Attorneys for Plaintiff 
P.O. Box 785 
Southfield, MI 48037 
(248) 210-3211 
millertc@comcast.net 

Case No. 12-621-NH 

Hon. David S. Swartz 

KERR, RUSSELL AND WEBER, PLC 
Joanne Geha Swanson (P33594) 
Attorney for Defendant Dr. Umashankar 
500 Woodward Avenue, Suite 2500 
Detroit, MI 48226-3427 
(313) 961-0200; FAX (313) 961-0388 
jswanson@kerr-russell.com 

DEFENDANT VELLAIAH DURAI UMASHANKAR, M.D. 'S 
POST-REMAND MOTION FOR SUMMARY DISPOSITION 

Defendant Vellaiah Durai Umashankar, M.D., through his undersigned counsel, moves 

for summary disposition in his favor pursuant to MCR 2.l 16(C)(7) because the action is barred 

by the statute of limitations. After vacating the Michigan .Court of Appeals' decision affirming 

this Court's grant of summary disposition, the Michigan Supreme Court remanded this case for 

reconsideration in light of the Supreme Court's decision in Haksluoto v Mt. Clemens Regional 

Med Ctr, 500 Mich 304; 901 NW2d 577 (2017). SeeMarquardtv Umashankar, 501 Mich. 870; 

901 NW2d 854 (Mem). Because Haksluoto affects only one of multiple grounds relied upon by 

this Court and the Court of Appeals in granting summary disposition to Dr. Umashan.kar, and 

does not address the other independent grounds, Haksluoto does not change the result. 

{34784/15/D 120323 l.DOC;3} 
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BRIEF IN SUPPORT OF POST-REMAND MOTION FOR SUMMARY DISPOSITION 

STATEMENT OF FACTS AND PROCEEDINGS 

Plaintiff Saron E. Marquardt, Personal Representative of the Estate of Sandra D. 

Marquardt, filed this action on June 6, 2012, asserting that Dr. Jonathan Haft and Dr. Vellaiah 

Durai Umashankar breached the standard of care in administering the drug Trasylol to Sandra 

Marquardt during surgery performed on July 20, 2007. See Complaint (Ex. l, .~s 7, 9. The 

Complaint alleges that "Defendants were initially served with notices of intent pursuant to MCL 

600.2912b on July 20, 2009" and again on November 14, 2011. Complaint, ~6. But the July 20, 

2009 notice, given on the very last day of the limitations period, was not directed to Dr. Haft or 

Dr. Umashankar; it was directed to "Risk Manager University of Michigan Health System." See 

July 20, 2009 NOI (Ex. 2). Further, the Regents of the University of Michigan was the only 

named defendant when, on January 19, 2010, after the notice period expired, Mrs. Marquardt 

filed an action in the Court of Claims. See Complaint against UM Regents (Ex. 3). Neither Dr. 

Haft nor Dr. Umashankar were named as defendants in that action. 

Mrs. Marquardt died on January 27, 2010, while the Court of Claims action remained 

pending. Complaint (Ex. 1), ~12. Her husband, Saran Marquardt, was appointed personal 

representative on June 14, 2010 and continued the suit on behalf of her estate. See Letters of 

Authority (Ex. 4). On August 31, 2011, the U ofM Regents moved for summary disposition 

asserting (1) that the applicable statute of limitations expired before the Court of Claims 

complaint was filed; and (2) that plaintiffs failure to comply with the Court of Claims notice 

requirement barred the action. While that motion was pending, Mr. Marquardt sent individual 

notices of intent to Dr. Haft and Dr. Umashankar. See Haft NOI (Ex. 5) and Umashankar NOI 

(Ex. 6). Unlike the July 20, 2009 NOI, which was directed to: 

{34784/l5/Dl203231.D0C;3} 2 
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Risk Manager 
University of Michigan Health System 
1500 E. Medical Center Drive 
Ann Arbor, MI 48109-5912 

the September 2, 2011 NOI to Dr. Haft was expressly addressed to: 

Jonathan W. Haft, M.D. 
University of Michigan Cardiovascular Center 
Section of Cardiac Surgery 
1500 E. Medical Center Drive, Floor 3 
Ann Arbor, MI 48109-5853 

and the NOI to Dr. Umashankar was addressed to: 

Vellaiah Durai Umashankar, M.D. 
c/o University of Michigan Cardiovascular Center 
Department of Anesthesia 
1500 E. Medical Center Drive, SPC 5861 
Ann Arbor, MI 48109 

(Exhibits 5 and 6).1 

Summary disposition was granted to the University of Michigan in the Court of Claims 

action on December 6, 2011, due to Mrs. Marquardt's failure to file the requisite notice. See 

Court of Claims 12/6/2011 Opinion and Order (Ex. 7). That order was affirmed by the Court of 

Appeals, see Marquardt v University of Michigan Board of Regents, unpublished opinion per 

curiam of the Court of Appeals, issued November 27, 2012 (Docket No. 307917), 2012 Mich 

App LEXIS 2359 (Ex. 8). Thereafter, on June 6, 2012, Mr. Marquardt commenced this action 

against Dr. Haft and Dr. Umasbankar. Dr. Haft was innnediately served through counsel and 

later dismissed due to Nfr. Marquardt's failure to file the requisite affidavit of merit as to Dr. 

Haft. See 2/13/13 Order (Ex. 9). 

The Complaint erroneously asserts that Dr. Umashankar was served with a notice of intent 
"on or about November 14, 2011." The date discrepancy is irrelevant to the analysis. 
Irrespective of whether the NOI was served on September 2, 2011 or November 14, 2011, the 
limitations period had long since expired and was not subject to tolling. 

{34784/15/D1203231.DOC;3} 3 
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Dr. Umashankar also moved for summary disposition because the complaint was barred 

by the statute of limitations. The motion argued, among other things, that the statute of 

limitations expired on July 20, 2009, and because Mrs. Marquardt died more than 30 days after 

the statute of limitations expired, the wrongful death savings provision did not extend the time 

within which her personal representative could file suit. 

The motion was argued on October 30, 2013 and in a bench ruling, this Court granted 

summary disposition for Dr. Umashankar. See 10/30/2013 Tr. (Ex. 10). In addition to expressly 

granting the motion "for the reasons stated in defendant's motion," this Court held that because 

notice was given on the last day of the limitations period, there was no time left in the limitations 

period after the NOI tolling ended within which to file suit (even assuming the NOI was timely 

directed to Dr. Umashankar). This Court also concluded that the NOI merely "suspends," but 

does not extend, the running of the statute oflimitations for purposes of filing a claim. Thus, the 

statute of limitations expired more than 30 days before Mrs. Marquardt died, and the personal 

representative savings provision did not apply. As to this point, this Court explained: 

The Court finds that Plaintiffs analysis is flawed. Plaintiff's error is in the 
assumption that the statute of limitations date of July 20, 2009, was, quote, 
"extended", unquote, by the 182-day tolling provision of MCL 600.2912b(l) and 
that consequently, quote, "The new statute of limitations date became 
January 18th, 2010", unquote. 

* * * 

The savings provision is not a statute of limitations or a repose and is only an 
exception to the statute of limitations. Miller versus Mercy Memorial Hospital, 
466 Mich 196; 202. In other words, the savings provision, such as MCL 
600.5852, merely allows commencement of an action after the statute of 
limitations period has run. Quote, "If a person dies before the period of 
limitations has run 01· within 30 days after tlte period of limitations has run, an 
action which survives by law may be commenced by the personal representative 
of the deceased person at anytime within the two years after the letters of 
authority are issued, although the period of limitations has l'Un, but an action 
shall not be brought under this provision unless the personal representative 
commences it within three years after the period of limitation has run", unquote. 

{34784/15/D 1203231.DOC;3) 4 



244b

Dr. Umashankar's Post-Remand 
Motion for Summary Disposition

R
EC

EIV
ED

 by M
SC

 8/10/2020 5:38:21 PM

Contrary to Plaintiffs argument and analysis and as the Court of Claims correctly 
found, decedent's death on January 27, 2010, was more than 30 days after 
July 20th, 2009. Therefore, MCL 600.5852 does not apply to save the Plaintiff's 
case against Defendant. For the reasons stated by the Court of Claims and by the 
Defendant, Defendant's motion for summary disposition is granted. [Id. at 12-15 
(emphasis added)]. 

See also 11/19/13 Order (Ex. 11). 

Mr. Marquardt subsequently appealed and the Court of Appeals affirmed on several 

bases. One ground for affirmance was the Court's conclusion that giving notice on the last day 

of the limitations period did not leave any time in the limitations period within which to file suit 

after the notice period expired. Noting that Mrs. Marquardt's claim accrued on July 20, 2007, the 

date Marquardt alleges that his wife was negligently administered the drug Trasylol, the Court of 

Appeals observed that the limitations period was set to expire on July 20, 2009. Although 

Marquardt filed the initial notice of intent on July 20, 2009, the last day of the limitations period, 

the 182-tolling period provided for in MCL 600.5856 did not start until t/ze following day, 

July 21, 2009, one day after the limitations period had expired. Thus, the statute of limitations 

had expired by the time NOI tolling commenced. Marquardt v Umashankar, unpublished 

opinion per curiam of the Court of Appeals dated March 26, 2015 (Docket No. 319615) at *2-3 

(Ex. 12). This is the issue as to which the Supreme Court reached a contrary result in Haksuloto. 

But the Court of Appeals also articulated two other grounds for affirming summary 

disposition in Dr. Umashankar's favor, and these holdings were not addressed or impacted by 

Hakslouto. First, the Court of Appeals held that the claim was not saved by the wrongful death 

savings provision because Mrs. Marquardt did not die before the statute of limitations had run or· 

within 30 days after it expired. In other words, the Court of Appeals agreed with this Court that 

notice-tolling did not extend the statute of limitations for purposes of determining whether the 
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decedent died within 30 days after expiration of the statute of limitations for purposes of the 

wrongful death tolling statute. 

The Court of Appeals also held that the NOI directed to the Risk Manager at U of M 

Health Service, although indicating an intent to assert a claim against Dr. Umashankar, was not 

proper notice to Dr. Umashankar and did not toll the limitations period as to him because "in 

order to effectuate notice, the NO] must be directed to or addressed to the defendant professional 

to whom the NOI is intended to provide notice." Marquardt, at *4. The NOI did not toll the 

limitations period as to Dr. Umashankar because it was not directed or addressed to him. Id. 

Mr. Marquardt subsequently sought leave to appeal to the Michigan Supreme Court. On 

November 23, 2016; the Court entered an order holding the application in abeyance because it 

appeared to the Court that a decision in Haksluoto might "resolve an issue raised in the present 

application for leave to appeal." See Supreme Court Order (Ex. 13) (emphasis added). The 

Court issued its decision in Haksluoto on June 27, 2017. See Haksluoto, 500 Mich 304; 901 

NW2d 577 (2017) (Ex. 14). On September 27, 2017, the Supreme Court issued an order 

vacating the Court of Appeals' Marquardt decision and remanded the case to this Court "for 

reconsideration in light of Haksluoto." See Order (Ex. 15). 

Dr. Umashankar now again moves for summary disposition to demonstrate that 

Haksluoto does not alter this Court's proper grant of summary disposition on statute of 

limitations grounds because other grounds articulated by the Court of Appeals in affirming this 

Court's grant of summary disposition were not addressed by or even raised in Haksluoto, and 

thus remain a valid basis for dismissal. 
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ARGUMENT 

I. Summary Disposition for Dr. Umashankar is Required Because This Action is 
Barred by the Applicable Statute of Limitations. 

Under the statute of limitations period applicable to medical malpractice claims and the 

concomitant accrual, notice, tolling, and savings provisions, the statute of limitations as to the 

claims against Dr. Umashankar expired on July 20, 2009. The wrongful death savings provision 

did not allow additional time for suit against Dr. Umashankar because Sandra Marquardt died on 

January 27, 2010, more than 30 days after the statute of limitations expired. 

The notice of intent provision did not extend the limitations period beyond the July 20, 

2009 expiration date because: first, the NOI tolling provision does not "extend" the limitations 

period for the purpose of determining whether death occurred before the statute of limitations 

expired or within 30 days thereafter; and second, the NOI directed to the Risk Manager at the 

University of Michigan Health Center was not effective as to Dr. Umashankar and did not toll 

claims against Dr. Umashankar. 

Haksuloto did not decide whether summary disposition was proper on these grounds. It 

only addressed the third basis for Dr. Umashankar's summary disposition motion, holding that 

when an NOI is sent on the last day of the statute of limitations period, suit is timely if filed on 

the business day immediately after the notice period expires. Here, because notice was directed 

to the risk manager at UMHS rather than to Dr. Umashankar, and because the notice-tolling 

provision does not extend the statute oflimitations, Mr. Marquardt's claim is barred. 

A. The Statute of Limitations Expired on July 20, 2009. 

By statute, a claim for medical malpractice accrues at the time of the act or omission 

giving rise to the claim. MCL 600.5838a(l). Once a claim accrues, a medical malpractice 

plaintiff has two years within which to commence an action. MCL 600.5805(6). In this case, the 
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basis for the claim against Dr. Umashankar is the administration of Trasylol during surgery 

performed on July 20, 2007. See Complaint, ~s 7-12. Consequently, the claim accrued on 

July 20, 2007, and expired on July 20, 2009. The Complaint filed on June 6, 2012 is time

barred. 

B. The Wrongful Death Savings Provision Does Not Apply. 

The time within which Mr. Marquardt was required to sue Dr. Umashankar is not 

extended by the additional time sometimes afforded to personal representatives under the 

wrongful death savings provision. MCL 600.5852 states: 

If a person dies before tlte period of limitatio11s ltas run or within 3 0 days after 
the period of limitations has run, an action which survives by law may be 
commenced by the personal representative of the deceased person at any time 
within 2 years after letters of authority are issued although the period of 
limitations has run. But an action shall not be brought under this provision unless 
the personal representative commences it within 3 years after the period of 
limitations has run (emphasis added). 

Here, the statute of limitations expired on Mrs. Marquardt's claim on July 20, 2009, and 

Mrs. Marquardt died on January 27, 2010, more than 30 days after the period of limitations 

expired. As a result, MCL 600.5852 does not apply. 

This analysis is not altered by the notice-tolling provision. First, NOI tolling does not 

"extend" the statute of limitations and does not toll a savings provision. Further, notice sent to 

the risk manager at UM Health System was not proper notice to Dr. Umashankar. 

1. The NOI Provision Does Not Extend the Statute of Limitations. 

Haksluoto is not a wrongful death action and does not address the impact of NOI tolling 

on the calculation of the personal representative savings provision. Thus, it does not affect this 

Court's proper determination that MCL 600.5852 did not afford Mr. Marquardt additional time 

for suit because Mrs. Marquardt died more titan 30 days after the statute of limitations expired. 

As thi_s Court concluded, the NOI merely triggers tolling and "tolling does not operate to extend 
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or expand the statute of limitations" but rather, "extends the time during which a claim can be 

brought by temporarily suspending the running of the statute of limitations." 10/30/13 Tr. at 13. 

Thus, the notice-tolling period could not extend the limitations period for the purpose of 

determining whether death occurred within 30 days of its expiration. 

This Court's decision is well-supported by the jurisprudence of this State. The notice

tolling provision is not a statute of limitations; it is a savings provision that merely suspends the 

statute of limitations to save a claim that might otherwise expire.2 And more particularly in this 

context, our law firmly holds that the medical malpractice notice-tolling provision does not apply 

to MCL 600.5852. In Waltz v Wyse, 469 Mich 642; 677 NW2d 813 (2004), the Michigan 

Supreme Court held that MCL 600.5856(d) [now MCL 600.5856(c)] does not toll the additional 

period afforded to personal representatives for filing wrongful death claims. The Court 

explained: 

Section 5856(d), by its express terms, tolls only the applicable "statute of 
limitations or repose." As we recently stated in Miller, supra at 202, the wrongful 
death provision, § 5852, "is a saving statute, not a statute of limitations." 
(Emphasis supplied.) See also Lindsey v Harper Hosp, in which we explained 
that § 5852, as "the statute of limitations saving provision" and an "exception to 
the statute of limitations," operated "to suspend the running of the statute until a 
personal representative is appointed to represent the interests of the estate." [Id. at 
650 (citing Miller v Mercy Mem Hosp, 466 Mich 196; 644 NW2d 730 (2002) and 
Lindsey v Harper Hosp, 455 Mich 56, 61, 65; 564 NW2d 861 (1997)) (footnotes 
omitted)]. 

The Court thus concluded that Section 5852 

is a saving provision designed "to preserve actions that survive death in order that 
the representative of the estate may have a reasonable time to pursue such 

2 The notice-tolling provision provides that at least 182 days prior to commencing an action for 
medical malpractice, a plaintiff must give the health professional written notice of intent to file 
the claim. MCL 600.2912b(l). The statute oflimitations is then tolled for a period "not longer 
than the number of days equal to the number of days remaining in the applicable notice period 
after the date notice is given" if during tltat period a claim would be barred by tlte statute of 
limitations. MCL 600.5856(c) (emphasis added). 
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actions." Lindsey, supra at 66. It is not a "statute of limitations" or a "statute of 
repose." Thus, the notice tolling provision, § 5856(d) which explicitly applies 
only to "the statute of limitations or repose" does not operate to toll the additional 
period permitted under§ 5852 for filing wrongful death actions. [Id at 655]. 

If notice-tolling does not apply to the savings provision of MCL 600.5 852, it also cannot 

apply to that portion of MCL 600.5852 which requires death to have occurred within 30 days of 

expiration of the statute of limitations. In other words, notice-tolling does not extend the statute 

of limitations for purposes of computing whether death occurred within 30 days of the statute of 

limitations' expiration. This is supported by the analysis in Maricle v Shapiro, unpublished 

opinion per curiam of the Court of Appeals, issued January 23, 2001 (Docket No. 217533), 2001 

WL 772531, where the Court of Appeals explained: 

Contrary to both parties' assertions on appeal, the two-year statute of limitations 
is not "extended" 182 days when a plaintiff files a notice of intent to sue in 
accordance with MCL 600.2912b; MSA 27A.2912(2). Instead, the limitations 
period is only tolled where the statute of limitations will expire during the 182-
day notice period that the plaintiff is prohibited from filing a lawsuit. MCL 
600.5856(d); MSA27A.5856(d). [2001 WL 772531, at *3, nl].3 

Fmiher, the NOI provision does not trigger tolling for just any reason. The statute of 

limitations is only tolled if the limitations period will expire during the notice tolling period. 

See, e.g., Mayberry v Gen Orthopedics, PC, 474 Mich 1, 5; 704 NW2d 69 (2005) ("As we have 

previously explained, if the mandatory notice of intent to sue is given in such a manner that the 

period oflimitations would expire during the 182-day notice period, §5856(d) operates to toll the 

limitations period for 182 days from the date notice is given"). In Hoffman v Boonsiri, 290 Mich 

App 34, 42; 801 NW2d 385 (2010), the Court of Appeals explained: 

3 

Caselaw interpreting former MCL 600.5856(d) indicated that the tolling from the 
filing of an NOI applied only when the limitations period would otherwise expire 
during the notice period. In Omelenchuk, 461 Mich at 574, our Supreme Court 
concluded that the phrase "[i]f, during the applicable notice period under [MCL 

Maricle (Ex. 16) is cited to illustrate that the NOI does not extend the statute of limitations. 
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600.2912b], a claim would be barred by the statute of limitations or repose" in 
former MCL 600.5856(d) indicated that former MCL 600.5856(d) was not 
applicable if the interval during which a potential plaintiff was not allowed to sue 
ended before the limitations period expired . . . The current version essentially 
reordered the pertinent phrases from the former version. Therefore, we conclude 
that this particular holding in Omelenchuk is still valid. 

See also, Maricle, 2001 WL 772531, at *3 nl ("Because the notice was given more than 182 

days before the end of the limitations period, the two-year limitations period was not tolled 

during the notice period"). Thus, the notice-tolling provision cannot be used to bring the statute 

of limitations expiration date to within 30 days of Mrs. Marquardt' s death. 

2. Notice Was Not Given to Dr. Umashankar Until After the Limitations 
Period Expired. 

This Court also granted summary disposition to Dr. Umashankar for the reasons asserted 

in Dr. Umashankar' s motion for summary disposition. There, Dr. Umashankar argued that the 

pre-suit notice of intent addressed to the University of Michigan Health System Risk Manager on 

July 20, 2009, did not toll the statute of limitations with respect to the claims against 

Dr. Umashankar because it was not directed to Dr. Umashankar. The Court of Appeals properly 

agreed with this analysis. See Marquardt, slip op. at *3-4. Haksluoto did not address this issue. 

In Driver v Naini, 490 Mich 239, 249; 802 NW2d 311 (2011), the Michigan Supreme 

Court expressly stated that "[w]hen a claimant files an NOI with time remaining on the 

applicable statute of limitations, that NOI tolls the statute of limitations for up to 182 days with 

regard to the recipients of the NO!' (emphasis in original). In Driver, the NOI was directed to a 

doctor and his professional corporation but was not directed to a second professional corporation 

with which the doctor was associated during the period of treatment. The Court explained: 

There is no dispute that plaintiff timely filed suit within this six-month period 
with respect to Dr. Naini and MCA. Plaintiff provided those defendants an NOI 
in April 2006 and then waited 182 days before filing his complaint in October 
2006. Plaintiff, however, first provided CCA an NOI in February 2007 and filed 
a complaint against CCA in March 2007, long after the six-month discovery 
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period expired in May 2006. Because a medical malpractice plaintiff must 
provide every defendant a timely NO! in order to toll the limitations period 
applicable to the recipient of the NOI, plaintiff failed to toll the limitations period 
applicable to CCA. Hence plaintiff's complaint was time-barred with regard to 
CCA, and the Court of Appeals properly remanded the case for entry of summary 
disposition in CCA's favor. [Id. at 251 (emphasis in original) (footnotes omitted)]. 

See also Burton v Reed City Hosp Corp, 471 Mich 745, 753; 691 NW2d 424 (2005) (stating that 

compliance with MCL 600.2912b is mandatory before tolling may occur and "that this clear, 

unambiguous statute requires full compliance with its provisions as written," citing Roberts v 

Mecosta Co Gen Hosp, 466 Mich 57, 65-67; 642 NW2d 663 (2002) (Roberts /)); Griesbach v 

Ross, 291 Mich App 295; 804 NW2d 921 (2010) (NO! pertaining to two defendants did not toll 

the limitations period as to a third defendant to whom no notice of intent was sent). 

Mr. Marquardt admits that the July 20, 2009 NOI was addressed to the Risk Manager at 

University of Michigan Health System, not to Dr. Umashankar. See Pl's Sup Ct App at 1 ("First 

notice of intent (NOI) was served pursuant to MCL 600.2912b(2) on the University of Michigan 

not Defendant Umashankar ... ") (capitalization omitted); Pl's Sup Ct App at ("There was also no 

dispute that the NOI was sent to the University of Michigan rather than to Defendant 

Umashankar"). See also, Pl's Court of Appeals' Br at 2 ("Counsel for Sandra Marquardt served 

a notice of intent upon Defendant Umashankar by sending it to the University of Michigan 

Health System's Risk Manager ... "). Mr. Marquardt further admits that Dr. Umashankar was 

not at the University of Michigan Health System at that time and was not in the United States 

when the notice of intent was served. Pl's Sup Ct App at 1, 7. This was not proper notice to 

Dr. Umashankar. Thus, the NOI did not toll the limitations period as to Mr. Marquardt's claims. 

This result is not altered by the pre-suit notice provision which permits an NOI to be 

mailed to the health facility if the doctor's last known address cannot be determined. See MCL 

600.2912b. Even when MCL 600.2912b permits the pre-suit notice to be mailed to the hospital 
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because the physician-defendant's address is unknown, the pre-suit notice must still be directed 

to the physician-defendant. In other words, one must not confuse the address to which the NOI 

is mailed with the person or entity to whom it is given. Nothing in the statute permits a plaintiff 

to direct notice intended for a physician to the risk manager of the hospital. The pre-suit notice 

must still be "given" to the physician although under certain circumstances (not present here), it 

may be "mailed" to the physician at the hospital. MCL 600.2912b states in part: 

Sec. 2912b. (1) Except as otherwise provided in this section, a person shall not 
commence an action alleging medical malpractice against a health professional 
or health facility unless the pe1·son has given tlze health professional or health 
facility written notice under titis section not less than 182 days before the action 
is commenced. 

(2) The notice of intent to file a claim required under subsection (1) shall be 
mailed to the last known professional business address or residential address of 
the health professional or health facility who is tlte sub;ect of tlte claim. Proof 
of the mailing constitutes prima facie evidence of compliance with this section. If 
no last known professional business or residential address can reasonably be 
ascertained, notice may be mailed to the health facility where the care that is 
the basis for the claim was rendered [ emphasis added]. 

And in fact, when the pre-suit NOI intended for Dr. Umashankar was directed to him on 

September 2, 2011, it was specifically addressed to Dr. Umashankar at the hospital in the 

following manner: 

Vellaiah Durai Umashankar, M.D. 
c/o University of Michigan Cardiovascular Center 
Department of Anesthesia 
1500 E. Medical Center Drive, SPC 5861 
Ann Arbor, MI 48109 

(Ex. 6), unlike the July 20, 2009 NOI, which was directed to "Risk Manager, University of 

Michigan Health System, 1500 E. Medical Center Drive, Ann Arbor, MI 48109-5912." (Ex. 2). 

The facility at 1500 E. Medical Center Drive is a huge complex where thousands of people 

maintain offices. The variations in departments, floors, and zip codes belie any assertion that 

directing the NOI to the Risk Manager at 1500 E. Medical Center Drive is the same as directing 
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the NOI to Dr. Umashankar c/o University of Michigan Cardiovascular Center, Department of 

Anesthesia, 1500 Medical Center Drive, SPC 5861.4 

MCL 600.2912b(2) is not intended to provide a convenient after-the-fact justification for 

failing to direct the NOI to an intended defendant. To properly invoke the alternative afforded 

by MCL 600.2912b(2), a plaintiff must make some effort to "reasonably ascertain[] the last 

known professional business or residential address" of the intended recipient. Mr. Marquardt 

was likely not concerned with making this inquiry because he did not intend to direct the NOI to 

Dr. Umashankar, just as he did not intend to sue Dr. Umashankar (and did not in fact sue him) 

when the tolling period expired.5 

Mr. Marquardt's failure to inquire as to a reasonably ascertainable address is tacitly 

acknowledged in the assertion that "[i]t would have been extremely unlikely that counsel for 

claimant could have found a current address for Defendant Umashankar in 2009 after he had 

returned to India" and "[s]erving the University of Michigan with the notice was thought to have 

been the best way to advise Defendant of the pending claim," Pl.' s Resp. (Ex. 17) at 12-13, and 

"it would have been difficult if not impossible for counsel to have found him in 2009." Pl. 's 

4 Mr. Marquardt has argued that the intent to sue Dr. Umashankar along with the University 
Health System and other physicians was expressed in the body of the July 20, 2009 NOL That is 
not something Dr. Umashankar would know if the NOI was not directed to him in the first 
instance. Nothing in MCL 600.2912b permits a plaintiff to direct notice intended for a physician 
to another defendant. Expressing an intent to sue a non-recipient physician in the body of a NOI 
directed to another defendant does not comply with the statute. Further, Dr. Umashankar was not 
named as a defendant when the suit against the Regents was filed after the notice period expired. 

5 As Mr. Marquardt admitted in response to Dr. Haft's first motion for summary disposition, 
"It was only when the University of Michigan decided to file a motion for summary disposition 
based upon a technical requirement regarding the filing of a claim with the Court of Claims that 
it became necessary to file this action against the individual doctors ... " Pl 's Resp. (Ex. 17) at 
12. Mr. Marquardt also states that "counsel for Plaintiff anticipated that Sandra Ma.rquardt's 
claim could have been resolved through the Court of Claims litigation without actually naming 
the individual doctors in Washtenaw County." Id. at 13. This explains why the July 2009 NOI 
was not directed to Dr. Umashankar; the only intended action was against the Hospital. 
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COA Br. at 14. No efforts to obtain an address are described. But beyond that, nothing in the 

statute permits a plaintiff to direct notice intended for a physician to the risk manager of the 

hospital. The notice must still be directed to the physician .. 

In appellate briefing, Mr. Marquardt has proffered a series of rhetorical questions and 

speculative assumptions regarding whether and when Dr. Umashankar might have learned of the 

NO! directed to the Hospital's Risk Manager, and whether there is a difference between sending 

notice directly to the individual doctors or relying upon the Risk Manager to notify them of the 

claim. The difference is, in fact, significant: the first method complies with the statute, while 

the second method does not. There is no authority for the proposition that the NOI requirement 

can be disregarded if the defendant had actual notice of the claim. The statute itself belies any 

such supposition, stating in pertinent part that "Proof of the mailing constitutes prima facie 

evidence of compliance with this section." MCL 600.2912b(2). The clear thrust of this 

provision is that compliance requires the specified physical mailing to the named individual, and 

nothing less.6 See also, Fournier v Mercy Community Health Care Sys, 254 Mich App 461; 657 

NW2d 550 (2002). 

McCahan v Brennan, 492 Mich 730; 822 NW2d 747 (2012), and Atkins v Suburban 

Mobility Auth for Reg'l Transp, 492 Mich 707; 822 NW2d 522 (2012), support 

Dr. Umashankar's argument that the pre-suit NOI directed to the "Risk Manager University of 

Michigan Health System" on July 20, 2009 did not toll the statute of limitations as to 

6 The date of mailing is obviously important because it is the date after which the tolling 
period begins. That date would not be as easily defined if "actual notice" were sufficient to 
trigger the tolling period. One can only imagine the multiplication of proceedings that would 
become necessary to pinpoint the actual notice-tolling date including, as Mr. Marquardt 
suggested in response to Dr. Haft's motion, extensive discovery and depositions as to "exactly 
how Defendant Haft learned about the July 20, 2009 notice of intent." PL' s Resp. (Ex. 17) at 14. 
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Dr. Umashankar because it was not directed to Dr. Umashankar in conformity with the statutory 

requirements of MCL 600.2912b, irrespective of whether Dr. Umashankar at some point 

received actual notice of the claim. In McCahan, despite plaintiffs failure to effectuate notice 

as required by the applicable Court of Claims notice statute, defendant had actual notice of 

plaintiff's intent to pursue a lawsuit, was fully apprised of relevant details regarding the claim, 

and had communicated with plaintiff and her counsel within the six-month notice period. 

Nonetheless, the Michigan Supreme Court concluded that plaintiff's failure to file the required 

notice barred her action "regardless of whether the university was otherwise put on notice of 

plaintiffs apparent intent to pursue a claim," 492 Mich at 732-33, and iiTespective of whether 

actual prejudice (resulting from the failure of notice) could be shown. Id. at 746-47.7 The 

Supreme Court confirmed that statutory notice requirements must be interpreted and enforced as 

plainly written, and courts may not require a showing of actual prejudice as a condition to 

enforcement or otherwise diminish the claimant's obligation to fully comply. The Supreme 

Comt thus concluded that McCahan's failure to timely file the required notice in the Court of 

Claims barred her action against the University regardless of whether the University was 

informed in some other manner of McCahan' s intent to pursue a claim. 

Similarly, in Atkins, the Supreme Court held that a common carrier's presumed 

institutional knowledge of an injury or occurrence does not relieve the claimant of the obligation 

to formally give the required statutory notice. 492 Mich at 711-12. 8 In Atkins, the Court of 

Appeals concluded that the carrier's knowledge of plaintiff's no-fault claim and the aggregate 

7 

8 

The required notice was prescribed by MCL 600.6431. 

The notice was required by the Metropolitan Transportation Authorities Act, MCL 124.419. 

{34784/15/D I 203231.D0C;3} 16 
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information plaintiff provided were sufficient notice of the subsequently filed third-party tort 

claim. Rejecting that conclusion, the Supreme Court in part explained: 

By providing that the accumulated information obtained by SMART from other 
sources, in addition to a no-fault application, substantially met the requirement 
that plaintiff provide written notice of her tort claims, the Court of Appeals 
replaced a simple and clear statutory test with a test based on apparent or imputed 
knowledge. The Court of Appeals' holding would require SMART and its 
counterparts to anticipate when a tort claim is likely to be filed on the basis of the 
underlying facts. In short, it would require a governmental agency to divine the 
intentions of an injured or potentially injured person and then notify itself that the 
person may file a suit in tort. This approach entirely subverts the notice process 
instituted by the Legislature. [Id. at 721]. 

Here, MCL 600.5856(c) tolls the statute of limitations only with respect to claims against 

persons to whom notice is given. Because no notice of intent was directed to Dr. Umashankar on 

July 20, 2009, the statute of limitations as to claims against Dr. Umashankar was not tolled. 

Rheto1ical questions and speculative assumptions regarding whether and when Dr. Umashankar 

might have learned of the NOI directed to the Health System's Risk Manager have no bearing on 

the tolling issue as to Dr. Umashankar. This is particularly so given the fact that no claim was in 

fact asserted against DI'. Umashankar when the July 20, 2009 notice period expired. The 

subsequently-filed complaint was against the University of Michigan Board of Regents. 

In Atkins, the Supreme Court concluded that "[t]he claim asserted in plaintiffs 

application for no-fault benefits was qualitatively different from a claim for recovery in tort and 

could not reasonably apprise SMART that plaintiff would pursue a tort action," explaining: 

Plaintiff's interpretation, and that of the Court of Appeals, essentially rewrites the 
statutory text to provide that notice of any one claim - however distinct - suffices 
as notice of any other claim that plaintiff may pursue even when tl1e statute 
plainly requires "written notice ... " 

Id. at 720. The Supreme Court fi.uther explained that a claim is "not merely an occu1Tence; it is a 

demand for payment pursuant to a legal right as a result of that occurrence" and "[k]nowledge of 

operative facts is not equivalent to written notice of a claim." Id. at 720-21. Similarly, 

{34 784/15/D 12D3231.D0C;3} 17 
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identifying Dr. Umashankar in the NOI as "one of the individuals that had breached the 

applicable standards of care resulting in Plaintiff's injury" (Pl.'s COA Br. at 12) is not the same 

as putting Dr. Umashankar on notice of Mr. Marquardt's intent to asse1t a claim against him. In 

the same vein, notice of a claim directed to the Risk Manager is not notice of a claim directed to 

and against Dr. Umashankar, particularly when the complai:1t filed when the notice period 

expired did not name Dr. Umashankar as a defendant. As Mr. Marquardt admits, "It was only 

when the University of Michigan decided to file a motion for swnmary disposition based upon a 

technical requirement regarding the filing of a claim with the Court of Claims that it became 

necessary to file this action against the individual doctors rather than finish the litigation directly 

against the University of Michigan." Pl's Resp. to Dr. Haft's Mot. (Exhibit N) at 12. See also 

Pl.'s Resp. to Dr. Haft's Mot. at 13 ("counsel for Plaintiff anticipated that Sandra Marquardt's 

claim could have been resolved through the Court of Claims litigation without actually naming 

the individual doctors in Washtenaw County"); id. at 14 ("the interests of justice would be served 

by ignoring the technical error that occurred when counsel for Plaintiff, while acting in good 

faith, attempted to litigate this claim directly against the University without the necessity of 

filing two separate lawsuits in two different venues"). This explains why the July 20, 2009 NOI 

was not directed to Dr. Umashankar. The only intended action was against the Hospital and 

consequently, the July 20, 2009 NOI was only directed to the Hospital. 

C. Haksluoto Does Not Address the Above Grounds for Summary Disposition. 

For the reasons stated above, the complaint against Dr. Umashankar is barred by the 

statute of limitations. Hakslouto did not address, and has no effect, on this Comi's grant of 

summary disposition on these grounds. The Haksluoto opinion is an explication of how half-days 

are to be counted. As Justice Markman said in the unanimous decision, the issue the Comt 

considered was "whether the limitations period is tolled when the NOI is filed on the last day of 

{34784/l5/DJ20323J.D0C;3} 18 
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the limitations period, leaving no whole days of the limitations period to toll." 500 Mich 304, 

901 NW2d at 579. 

Hakslouto concluded that "the limitations period is tolled under such circumstances" and 

"plaintiff's complaint, which was filed the day after the notice period ended, was timely." Id. 

(emphasis in original). In reaching this conclusion, the Court explained that "[b]ecause it is 

undisputed that the notice here was filed on the final day of the limitations period (but before that 

final day ended,) MCL 600.5856(c) [the notice tolling provision] has ostensibly been satisfied so 

as to trigger tolling." Id at 582. The Court noted, however, that "[o]ur law rejects fractions of a 

day ... " and to know whether there is any time left to toll, the Comi must determine whether to 

round up the time remaining in the day to "a whole day remaining, or round down to no days 

remaining." Id. The resulting :fundamental question is "whether less than a whole day remaining 

in the limitations period qualifies as 'time remai..r1ing on the applicable statute of limitations' as 

required ... to trigger tolling." The Court concluded that it did. 

In the Court's view, it did not matter what time in the day the NOI was filed because the 

common law disregards fractions of a day and treats the act and the day as co-extensive. But for 

purposes ofNOI tolling, the Court had to determine whether to "'round down' and treat the NOI 

filed on the final day as ineffective at tolling for want of any time left to toll, or ... 'round up' 

and treat the NOI as having tolled, and preserved, the date on which the NOI was filed for use 

once the notice period ended." Id. at 585-86. The Court rounded up, stating: 

We hold, therefore, that applying our common-law jurisprudence of fractional 
days produces a conclusion that a timely NOI preserves the day the NOI is filed 
as a day to be used once the limitations period begins running after the notice 
period ends. Notably, this applies to any NOI that triggers tolling under MCL 
600.5856(c), whether filed on the final day of the limitations period or on some 
earlier day. The rule is that once the notice period ends and the time for the 
plaintiff to bring a claim once again begins to run, it will run for the number of 
whole days remaining in the limitations period when the NOI was filed, plus one 

{34784/15/D 120323 I .DOC;3} 19 
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day to reflect the fractional day remaining when the NOI itself was filed. There is 
no principled reason to treat the last day differently from any other-the abacus 
bead does not slide over until the day is over, and that applies with equal force to 
the ultimate and penultimate days of the limitations period [Id. at 587]. 

The rule endorsed by the Court in Hakslouto is this: "when an NOI is filed on the final 

day of the limitations period, the next business day after the notice period expires is an eligible 

day to file suit." Id. Thus, while Haksluoto affects a prior argument as to whether there were any 

days left in the statute of limitations within which to file suit when Mrs. Marquardt gave notice 

on the last day of the limitations period, it has no bearing on the grounds for summary 

disposition described above. 

Haksluoto is not a wrongful death case and did not decide whether notice tolling applied 

to a statute of limitations calculation made to determine whether the wrongful death savings 

provision could be invoked. Nor did it decide whether an NOI directed to a hospital is proper 

notice to ·an individual doctor. But the Court did note in describing the statutory scheme for 

"limitations periods, times of accrual, and tolling for civil cases" that the Legislature intended 

"the scheme to be comprehensive and exclusive" and that "any deviation due to tolling from the 

two-year limitations period/or malpractice actions is only as provided by statute ... " Id. at 581 

(emphasis added). Neither NOI tolling nor any other statute extends the limitations period in this 

case. Summary disposition is required. 

December 15, 2017 

{34784/15/D120323 I .DOC;3} 

KERR, RUSSELL AND WEBER, PLC 

~"I l ""' 1t~:) 
Geha Swanson (P33594) ~,~t.~'l... 

Attorneys for Defendant Dr. Umashankar 
500 Woodward Avenue, Suite 2500 
Detroit, MI 48226-3427 
(313) 961-0200; FAX (313) 961-0388 
j swanson@kerr-russell.com 
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System 
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8 Marquardt v University of Michigan Board of Regents, unpublished opinion per curiam of 
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9 2/13/13 Order Granting Dr. Haft's Motion for Summary Disposition 

10 10/30/2013 Transcript of Hearing on Motion for Summary Disposition 

11 11/19/13 Order Granting Dr. Umashankar's Motion for Summary Disposition 

12 Marquardt v Umashankar, MD., unpublished opinion of the Michigan Court of Appeals 
issued March 26, 2015 (DocketNo. 319615) 

13 11/23/16 Supreme Court Order 

14 6/27 /17 Supreme Court decision Haksluoto v Mt. Clemens Regional Med Ctr 

15 9/27 /17 Supreme Court Order 

16 Unpublished Cases 

17 Excerpts from Plaintiffs Response to Dr. Haft's Motion for Summary Disposition 
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STATE OF MICmGAN 

lN THE CIRCUIT COURT FOR THE COUNTY OFWASBTENAW 

SA.RON B. MARQUARDT, Personal Representative of 
the Estate of Sandra D. Marquardt 

Plaintiff 

vs. Civil Action No. \ d-.-1..p a.\ NH 

David S. Swartz 

VELLAIAH DURAI UMASHANKA.R., M.D. 
AND JONATHAN HAFT, M.D. 

Defendants 

-------------------------' THOMAS C. MILLER (Pl 7786) 
Attorney for Plaintiff 
P.O.Bo:x:785 
Southfield, :MI 48037 
(248) 210-3211 
millertc@comcast.net ________________________ / 

COMPLAINT AND AFFIDAVIT OF MERIT 

There is no other civil action between these parties arising 
out of the same transaction or occurrence as alleged in this 
Complaint pencling in this Court, nor has any such action 

been previously filed and dismissed or transferred after having 
been assigned to a judge, nor do I know of any other civil 
action, not between these parties, arising out of the same 

transaction or occurrence as alleged in this Complaint that is 
either pencling or was previously filed and dismissed, 

transferred, or otherwise disposed of after having been assigned 
to a judge in this Court. 
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NOW COMES Plaintiff Saron E. Marquardt, Personal Representative of the Estate of 

Sandra Marquardt, by and through his attorney Thomas C. Miller, and states: 

1. Decedent resided in Jackson County at all times relevant to this litigation. 

2. Defendants maintained their professional practices of medicine and/or surgery in 

Washtenaw County at all times relevant to this litigation. 

3. Defendants were employees ofthe University ofMichiganHealth System at all 

times relevant to this litigation. 

4. Plaintiff claims an exemption from governmental immunity. :pursuant to MCL 

691.1407 (4). 

6. Defendants were initially served with notices of intent pursuant to MCL 

600.2912b on July 20, 2009, and they were again served with notices of intent on or about 

November 14, 2011. 

7. . Decedent Sandra D. Marquardt was a patient at the University of Michigan 

Hospital from July 17, 2007 through December 4, 2007. During that admission Decedent 

underwent mitral valve replacement surgery on July 20, 2007 . 

. 8. Defendants had a duty to provide medical and surgical care consistent with 

applicable standards of care for anesthesiologists or consistent with applicable standards of care 

for cardiac surgeons. Those standards of care required that Trasylol not be used during mitral 

valve surgery given the changes made by the manufacturer regarding the indications for the use 

of the drug before Decedent's surgery, and given the cautionary warnings issued by the FDA and 

the manufacturer prior to Decedene s surgery. The manufacturer's changes to its insert and the 

FDA advisories regarding the indications for the use of Trasylol clearly stated that the drug was 

to be used only for patients with a high risk of bleeding a.nd who were undergoing coronary 
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artery bypass graft surgery. Decedent surgery did not meet both of those indications. In addition 

to the published warnings detailed above, the standards of care prohibited the use ofTrasylol ma 

patient that had evidence of possible preoperative renal insufficiency. In addition Ms. 

Marquardt' s history of other drug allergies was also a contraindication for the use of Trasylol. 

Once the decision was reached to administer the Trasylol, the standards of care required that a 

test dose be adn:rlnistered ten minutes before the loading dose, and that the adminisb:ation of the 
~ 

loading dose be accomplished over a 20-30 minute time period before the sternotomy and before 

the infusing of the drug began during the actual surgery. The standards of care for both 

anesthesiologists and cardiac surg~ns are more clearly set forth in the attached affidavit of merit 

and incorporated by reference into this Complaint. Both Defendants have testified that the 

decision to use Trasylol during Decedent's valve replacement surgery was a joint decision, and 

therefore, the standard of care detailed in the attached affidavit of merit is applicable to both 

Defendants even though they are engaged in different specialties. 

9. Defendants breached the applicable standards of care, as they relate to the use of 

Trasylol, in the following ways: 

a. They used Trasylol before and during mitral valve replacement surgery, despite the 

revised indications and warnings published by the FDA and the manufacturer Bayer~ 

or, in the alternative, they failed to remain current regarding the indications and 

warnings regarding Trasylol, and used the drug during off~label surgery. 

b. They used Trasylol during off-label m.itral valve replacement surgery, when the FDA 

and the manufacturer, who were aware of such off-label uses for the drug, cautioned 

against using the di:ug for any procedure other th.an a CABG procedure where the 

3 
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patient was at an increased risk of bleeding, until the drug's safety could be fully 

reviewed. 

c. They also ignored Decedent's preoperative history of other drug allergies and 

possible renal :insufficiency, which placed her at an increased risk of a reaction to 

Trasylol and/or at an increased risk of further renal disease from the drug. 

d, They failed to administer a test dose ofTrasylol ten minutes before they began the 

loading dose. 

e. They failed to take the requisite 20~30 minutes to administer the loading dose of 

Trasylol while the patient was in a supine position. before the stemotomy was 

performed and before the infusion of the drug was commenced, as recommended by 

the manufacturer. 

11. As a direct and proximate result of Decedent being given Trasylol during her 

mitral valve replacement procedure on July 20, 2007, she developed a significant pre-renal 

condition-complicated by an obstructive kidney condition. She also suffered from a 

coagulopatb.y that was caused by the Trasylol, and aggravated by the lack of effective treatment 

in the postoperative period of time. Her renal disease, coagulopathy, multi~rgan dysfunction, 

acidosis and significant fluid imbalance resulted in a constellation. of pro bl ems that went 

untreated or maltreated for a long period of time, The lack of effective treatment and an accurate 

diagnosis led to a series of iatrogenic complications due to a prolonged and ineffective treatment 

phase following the operative complications. The fluid imbalance, the coagulopathy, the renal 

dysfunction, the iatrogenic injuries and the nosocomial infections prolonged Decedent's recovery 

phase. She was forced to endure long-term ventilation, hemodialysis, poly-drug therapy, and 

severe depression during her lengthy hospitalization and extreme debilitation. She remained 

4 
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hospitalized for four and one-half months. Upon discharge she was on hemodialysis; she was 

oxygen due to changes in her lungs from ARDS, SIRS, pulmonary edema, nosocomial 

pneumonia, pleural effusion, and atelectasis; and she was discharged suffering from an end·stage 

renal disease, ongoing liver disease, and heart problems that required an extensive ruray of drug 

therapies and continue to cause severe debilitatlon. Decedent went from an independent person, 

who was able to perfonn all ADL's except when her mitral valve failed, to a person totally 

dependent on her husband and others. Those problems were more likely than not directly related 

to complications from the use ofTrasylol during her valve replacement surgery. As a result of 

her chronic kidney and pulmonary complications, Decedent passed away on January 27, 2010 

from those medical complications. 

12. As a result of the above injuries, Decedent suffered considerable pain, suffering, 

mental anguish., disability and medical expense before her death. Those same injuries resulted in 

her death on January 27, 2010. 

13. Saran E. Marquardt was appointed the Personal Representative of the Estate of 

Sandra Marquardt by the Jackson County Probate Court under# 10011754-DB. His letters of 

authority were issued on June 14, 2010. 

14. Decedent was survived by a son, several sisters and a spouse. 

15. As a result of the death of Sandra Marquardt, her son, her sisters and her husband 

were denied her love. society and companionship. 

14. As a result of her death the Estate of Sandra Marquardt has become obligated for 

the costs of her funeral, burial and last illness. 

WHEREFORE. Plaintiff Saran E. Marquardt, the Personal Representative of the Estate of 

Sandra Marquardt, requests that this Court grant the Estate of Sandra Marquardt a judgment that 

5 
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fairly, reasonably and adequately compensates Decedent for the pain} suffering, mental anguish, 

disability and denial of social pleasures and enjoyment she sustained before her death. 

Additionally, Plain.tiff requests that the Estate be compensated for the losses suffered by her heirs 

at law and for the funeral, burial and last illness expenses incurred. 

Respectfully submitted, 
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STATE OF MICIDGAN 

IN THE CIRCUIT COURT FOR THE COUNTY OF WASHmNAW 

SARON B. MARQUARDT, Personal. Representative of 
the Estate of Sandra D. Marquardt 

Plaintiff 

vs. Civil Action No. 

VELLAIAH DUR.01 UMASHANKAR, M.D. 
AND JONATHAN HAFT, M.D. 

Defendants 

-------:c-c:---:----,-----------' 
THOMAS C. MILLER (P17786) 
Attorney for .Plaintiff 
P.O. Box 785 
Southfield, MI 48037 
(248) 210-3211 
millertc@comcast.net 

----------------------'/ 

AFFIDAVIT OF 'MERIT 
(Previously filed in the Court of Claims # 10-4 NH) 
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STATE OF MICHIGAN 

IN THE COURT OF CLAIMS 

SANDRA D. MARQUARDT 
PLAlNTIFFS 

VS. CIVILACTIONNO. 

THE UNIVERSITY OF MlCHIGAN BOARD OF REGENTS 
(UNIVERSITY OF !v.lICHIGAN HOSPITALS AND 
HEALTH.CENTE;IIB) • . 

DEFENDANT 

------------------------'' 

AFFIDA VlT OF MERIT 

I, Javier H. Gampos, M.D., having been duly sworn, state: 

NH 

1. I am licensed to practice medicine in the State of Iowa, and I was so licensed at all 
times relevant to this litigatioa · 

2. -I am a professor in anesthesiology and director of cardiothoracic anesthesia at the 
University oflowa Healthcare 

3. I am engaged in. the full time clinical practice of anesthesia/cardfothoracic 
anesthesia, and I was so engaged at all times relevant to this litigation. 

4. I have received and reviewed the notice of intent provided to me by counsel for 
Ms. Marquar~t 

5. I have received and reviewed medical records from counsel for Ms. Marquardt 

6. I am familiar -with the standards of care for anesthesiol9gists1 as they relate to the 
indicatlons for the use of Trasylol (after November 2006) during mitral valve 
replacement surgery. 

7. The standards of care for anesthesiologists, who are involved with cardiothoracic 
surgery to :replace.: a mitral valve (after November 2006), ];';quire that Trasylol not 
be used during such surgery given the changes made by the manufacturer 
re~g the indieati.ons for the use of the drug, and given the cautionary 
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warnings issued by the FDA and the manufacturer prior to that date. The 
manufacturer's changes to its insert and the FDA advisories :regarding the 
indications for the use ofTrasylol clearly indicated that the drog was to be used 
exclusively for patients with a risk of bleeding f!JJ4 who were undergoing 
coronary artery bypass graft surgery. In. addition. to the published wamiJlgs 
detailed above, the standards of care would prohibit the use ofTrasylol in a 
patient that had evidence of possible preoperative renal insufficiency. Once the 
decision was reached to administer the Trasylol, the standards of care required 
that a test dose be administered ten. minutes before the !~a.ding dose, and that the 
~clministration of the loading dose be accomplished over a 20-30 minute time 
period before the stemotomy and before the infusing of the drog began. 

8. The anesthesiologists, who were involved with the subject mitral valve 
replacement procedure, breached the applicable standards of care, as they relate to 
the.use ofTrasylol, ill the following w~ys: · ~ 

a. They used Trasylol before and during mitral valve replacement surgyry, 
despite the revised indications and warnings published by the FDA and the 
manufacturer Bayer; or, in the alternative, they failed to remain currlmt 
regarding the indications and warnings regarding Trasylol, and use~the drug 
during off-label surgery. [ 

b. They used Trasylol during off-label mitral valve replacement surgery, when 
the FDA and the manufacturer, who were aware of such off-label uses for the 
drug, cautioned agamstusing the drug for any.procedure other than a CABG 
procedure where the patient was at an increased risk of bleeding, until the 
drug's safety could be fully reviewed. 

c. They also· ignored Ms. :M:arquax:dt's preoperative history of other drug 
allergies and possible renal insufficiency, which placed her at an increased 
risk of a reaction to Trasylol and/or at an increased risk of further renal 
disease from the drug. 

d. They failed to administer a test dose ofTrasylol ten minutes before they began 
the loading dose. 

e. They failed to mke the requisite 20-30 minutes to admmister the loading dose 
ofTrasylol w~Ie the patient was in a supine position, as recommended by the 
manufacturer. 

9. The anesthesiologists that participated in the IDitral valve replacement surgery on 
Ms. Marquardt would have complied with applicable standards of care, if they 
had insisted tl;at T;rasylol p.ot be used, in ~gb.t of the FDA warnings and the 
changes made by the manufacturer regarding the indications for use of the drug. 
Additionally, an {3.ltemative drug should have been used due to the patient's 
preoperative evidence ofJ?ossible renal insufficiency and the patient's history of 
other ~g allergies. 

10. As a direct and proXJ,1p.ate result ofMs. Marquardt being given Trasylol during 
hor m.j.trcl. valve replacement procedure on July 20, 2007, Ms. ~quardt 

2 
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'--· 
developed a significant renal condition complicated by an obstructive condition of 
the kidneys. Her renal disease, coagufopathy, multi-organ dysfunction, acidosis 
and significant fluid imbalance resulted in a constellation of problems that went 
untreated or maltreated for a long time. The laok of effective treatment and 
accurate diagnoses led to a series of iatrogenic injutles d~e to a prolonged and 
ineffective treatment phase following the operative complications. The fluid 
:imbalance, the coagulopathy, the renal dysfunction, the iatrogenic injuries and the 
nosocomial infections prolonged M.s. Marqua:rdt's recovery phase. She was 
forced to endure long-term ventilation, hemodialysis, poly-drug therapy, and 
severe depression during her lengthy hospitalization and extreme debilita'!ion. 
She remained hospitalized for four and one-half months. Upon discharge she was 

c>Qll hemodialysis; she was oxygen dependent upon discharge due to ch!lllges in he 
lungs :from ARDS, SIRS, pulmonary edema, nosqcomial pneumonia, pleural 
effusion, and atelectasis; and she was discharged still suffering from renal disease, 
ongoing liver disease, and heart problems 1hat must be :treated.;with an ex:tensi:v:e 
array of drug therapies and continue to cause severe debilitation. Ms. Marquardt 
went from an independent person. w.b,o was able to perform all ADL's, except 
when her mitral valve failed, to a person totally dependent on her husband and 
pthers. These problems are more likely than not directly related to complicatloDS 
from the use of Trasylol during her cardiotho.racic surgery. 

STAIB OF IOWA 

COUNTY OF 

) 
§ 
) 

Respectfully submitted, 

On the IS day of January, 2010, Javier H. Campos, M.D. appeared before me, a 
Notary Public, personally and being duly sworn. acknowledged signing this Affi.davit of 

~~d-

,Notary Public 
.Jo/tnCrn Coun~, rwa 

My Commission Expires: 1/ :T ll 
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Risk Mannger 

LAW OFFICES 
OF 

THOMAS C, M1LLER 
P.O.BOX 785 

SO THFIELU, MICHIGAN 48037 
248-210-3211 

July 2(), 2009 

Univ¢Th'ity of Michigan Iic,aJt System 
1500 E. Medical Center Drive! . 
Ann /\rbar, Mr 48109-5912 ! 

Re: Sandra D. Marquardt 

Dear Ri~k Manager: 

UMHS 

RISK MANAGEMENT 

You are hereby n\">tific~ chat Sandm D. MMqunrJI inl~)nds to ·Ille suit against 
Jonathan Halt, M.D .. Umnsha?km- Vc!laiah, M.D .• Ranjiv S.iran. M.D. and the University 
of Michigan Healti1 System. Inc. (University of Michigan Hospitals and 11<:alrh Cenl~rs). 
upon the expiration of 1 &2 dn;~ from {he above date. This nnticc is being provided 
pursuant to MCI. 600.291 '.?b. J!°is snme stntulc ph1ces cen.ain obligations upon cuch or 
you as well. One orrhosc obti;gations is to pnn1de the undersigned with n copy of all 
medical recnrds cove-ring the !are t1nd lre:itment <if Ms. Marquardt. The undersigned hus 
alrendy received the full hospi nl chart covering Ms. Marquardt's inpatient stay from July 
l 7. 2007 to December 4. 2007 hawcvt:r, the clinical rec()rds covering her pre-admission 
u.<:sei;smenrs nnGi her post-ope 1tive cnre hnve not bei.::n supplied. SC> a specific request is 
made: for these reciwds. 

Drs. Hafi, Vcllaiah an Snron, together with their associates. residents and 
fellows, were nll agcnts/emplci ees ofthe University nfMichigan Health Systcl'n, Inc, 
and (he University of Michign~ Health System, Inc is responsible f()r their actions \lllder 
principle~ of re.$pondeat superror. 

Ms. Mnrquardl's medidal hil,1ory is well dooumcntl:d in lhc University of 
Michigan Hospitals and l'vtedida! Centers· chart covering the above admission. Ms. 
Marquardt ngrec:s 1lmt it cnmnihs the relevant medical history neccssnry for ,his notice or 
intent. ln addition. All of the 1~icvant medical 1rcmment regru-ding this notice of intent is 
contained In that hospital chartl. Certain portions of the care and treatment pwvided 10 
Ms. Marqllnrdt i.hould be hig.llligh11::d hclow, !:O that there i~ sufficient conte:,(t to explain 
the dnims being mudc bdow, 1 

I 
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' 
Ms. M11rquardt was k~ow1) t(l hiwc sufferud drug reactions to penicillin :ind 

ceftriu.xonc. Her baseline or ~ro-opemlive renal function studies revcnled some degree of 
renal insuffici~ncy. Specific~lly. ~or prc-opcmtive crcnlinine k:vel wus rcporttld to he 1.4 
{on two occa-.,ons), her pre-o~mtwe Bu'N h.:vel was reported Hl be 21 fon 1wo 
occasions) and there was cviqencc of significant levels l) fhlood in her pre-operative 
urinalysis, i 

Or. Haft admitted Ms.I Marquardt in order to slt1hilize her cardiovasculi1r status 
before performing n mitrol va vc replnccmcnt procedure. He wns particu!arl.y interesrcd 
in getting her offher Coumud n ru1d onto IV Hep,1rin, so that her coagulation could t:,e 
more cloiely contrC>lled di1rin) and after the surgery. Ho wanted the lNR to be equal lo 
or less Chan 2.0 and he: wante her PTf levels to be between 50 and 70 before proceeding 
with the surgery. Her TN'R w s 2.8 on admission and had f!>\1len to 1.6 by July I '1111• Her 
·pTf was 42. 9 on admission a d fell to 33. 7 by July 191

h. He initially planned on $t1t'gery 
for July 24tll: however. that d c wm, subsequently moved up 10 July 20111• 

• 'Inc- Anesthesia Recort whicli was prepared incident 10 the mitral v11lve 
replacement procedure pcrfonpcd cm July 201

", established the following timclinc: 
J. The anesthesia jwtis starred at 06:15. 
2. The pntienl wa1 brought. to the operating mom at 0702. 
3. The ant.'sihcsin fadllction ended at 080 I. 
4. ·n1c patient wa4 placed in the lcfl lotemt decubilus position al 0804. 
5. The baseline AfT was dmwn nt 0804 and reported to be ! 57 (the exact 

equipment use9 is not reflectl:d L)h the char(). 
6. The surgic.ul in9lsion was made lit 0839. !No test dose or lo~dine close of 

Trasylol wns a~ministercd hefore the incision and thoracotomy ns 
required by thb manuf11cturel' In itll insert] 

7. The200 ml lon~ling dose ofTmsylol was given !lt 0909. !No te.'it dose 
was iven befo~c the loadin dose ns re uircd b the numufacturer in 
its ii'lsert. J 

&. The first ACT Ihel obtained nftcr the landing dose ofTrasylolwas 
reported as t)99j which was uppnrcmtly ihc bi ghost level thnt could be 
digitally displa) ed by the equipment. at about 0915. 

9. The Trnsylol intusion dose of50mllhr was begun nt 0918. 
I 0. The first dose of Heparin was administered nt 0930. (Thero was confusion 

in the record .is to !'he exact dosage given at that time. The writtt.'11 
chronology indipatcs1hat '.?.5.000 units w~re given. The grapt\ic surnmnry 
indicates tha1 2,~00 units were given; howtwer, the total on the graphic 
st1mmary indicajes thal 35.0. 00 101al m1its were given during the procedure. 
which would bu. •e inc.luded !0;000 units at 1.230. Dr. Ha1' indicate~ in his 
operative report lhnt she wns·"sysletnicnlly heparinizcd with 3 mglkg 
sodium heparin', which would me,1n chut she wns given aboul 250 mg. 
givc11 her know , weight of77 .I kg.I 

11. Full cnrdiopulmimary bypass was initiuted at D942. 
12. ·111e ·first ACT !~el ohtaincd afier the Trusylol and Heparin wcr<' given 

refiected a conti~' uing level of999 m I 015 .. 
l 3. 'Inc ACT level c btaincd at about I J 15 revcnlcd a level of 545. 
14. The ACT level tained at about 1215 rt.:vcaled :t lewT ()(' 499. 

i 
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15. 

16. 
17. 

111e second dJ~I! of l-Iepurin containing I O,OOt} or 1,000 units was given nl 
1230. 
The ACT kve obtah1cd nt about 1300 revealed a level of 3&7. 
The cardiopul*10nary bypass was termfonted at 1311. [Th-c total time 
spent on. the Uypa.ss equ1pment w8s reported by Dr. Han to have been 
209. minute.'!.} 

18. The ACT !eve obtnfned n.t about I 315 revealed a level or 59U. 
19, A 250 mgdc of Protnminc·was given u1 nbout 1330. 
20. A 50 mg dose n>rotaminc was given at nbnm 1400. 
21. The ACT ]eve obtained at about 1400 reveoled a level of 158. 
22. The surgical d essing. was completed ut 1445. 
23. "The potient, · ttllllsfen·ed to the TICU at 150 I. 
24. The MCsthcsia was ended at 1515. 
2S. The Trasylol ii fushm was terminated at ahout 1530. 
In January 200(, a grow ofphy~icinns Md research expert.~ published the rcm1lt:i 

of un cx!ensivc i;tudy compari g !he drug Trasylol with lwo other similar acting dnigs. 
Their findingi, were accepttid 'or puhliClltion in the prestigious New Engftmd ,Jmiriwl 1~{ 
Medicine. 'lllu1 article, togcthrr with n similar smaller study puhlishcd in the March 2006 
is.'luc of Tt·m1&ji1.~hm, began to misc serion.<, questions about the safely ofTrm;yloJ. 'I11e 
FDA apparently became nwar 'of those 1wo studies and responded by publishing a 
''l\1blic Health Advisory for lt1sylol .. dated February S.2006, In that advismy they 
infonned the medical professi n, particularly the cardiac surgeons and anesthesiolt)gists. 
that they were aware or 1wo Sl, dies th.at were reporting an increased risk of deatll and 
seriou.~ injury due to renal an,· heart disease incident to the use ofTra1iylol, whet\ 
compur.cd "to the incidence of. uch results in pac'icnts who received two similar acting 
drugs. Following. tbe FDA in estigalion nnd following consultntions with the drug's 
manufacturer, the FDA adoptt.'\:l a revised insert l-o be distributed to all physicians whc, 
were the end users ol'the drugJ That new insert was p~iblished and made avnilable- 10 the 
relevant physicians in Novem~r 2006. In thnt publicntion the manufocture.r added 
,1dditional information and ca~lionary content regarding the risk of renal, cardiac and 
vasculnr risks wirh lhc use oflhe drug. Of particulnr note was the manufacturer's 
"Jndicutions and Usngu"' sectic~Jt. Trosytol was indicated for prophylactic use to reduce 
periopcrative bl.ood loss imd tl\e need for blood transfilsion in patients unde~oine 
cnrdiopulmonai-v bymtss in the course of coronurv artery bypas:s gm.ft surgerv who 
nt-c at an increased risk f.or Jj}ood loss nnd blood trnnsfusion. 

It should be noicd that ihe earlier inscrl also limited the indications to patic.nts 
undergoing coronory nrtery bypuss grnf\ procedures in which curdiopulmonary hypass 
equipment wa..'\ 1iscd: howcvcr.jboth the medical spccinlists involved and the · 
manufm:turer it~el f were awarc. that the dmg was being used for off-label surgeries 
including cardim:. ,•ttlve replacdments. In December 2006 the FDA again advised i-hc 
medical community thut it waslvery conct:mcd about Trasylol: liowever. it wuntcd more 
information before making a dl"eision regarding 1he safoty of the drug. The l~DA 
requested and Bayer agreed to lnfonn its customers Lhat the drug was lei be used in strfot 
compliance ,\1th the insert. Sp~ci:fically, the monufo:cturer told its users lo adhere strictly 
to the indications contllined in lhe old and new insert. i.e. ir was to be used only in CABG 
proccdure:i, 1lle FDA issued alprosll release regarding the new insert '.n Deccmocr 2006, 

! 
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i 
and Bayer drafted a form lctt~' r. which it sent to each ofils cust()mers in the same morrth. 
The FDA indicnted that it wn tcd th.:: physiciuns to ''undcrs1and !he new warnings and 
use 1he product as directed h . ihe rtmicn}". The new insert specifically stated that the 
drug was to be usccl only durihg CABG procedures. ln the December letter the company 
also madt: it very clear to the physicians that 1he dnig was to be used incident to CABG 
procedures only. They also aUvised the physicians ol'thc renal :ind cardiac risks raised in 
the literature. The letter higb1ightetl the chnng_es in the new insert, which hnd been 
published in Novembllf2006.j It is believed 1ha1 the information from th-: FDA imd from 
Bnyer was communicated diri'ctly to Dr. Haft, Or.. Vellaiah and/or tbc Uni"un:ity of' 
Michigan Hospitals and Medi ·a.I Centers in late 2006. 

The revised 2006 insc made m,my criticnl points relevnnt to the- facts in this 
matter. Firi.1. the use of the c~g was 10 be restricted to CABG procedures, und was nDl 
to be used for vnlve re-placem nt procedures. Second, patients with pre-cxis\ing renal 
insufficiency were at nn incr sed risk o[ developing renal complications from the tl<;e ot' 
Trasyfol. Thfrd, patients with other <lrug nllcrgics were more lik~Jy to have a reaction 10 

Tmsrlol. Fourth, a test dose lTrnsylol wa·s to be given at leitst len rnim11cs before dw 
loading dose ofthe·drug. rift~. the londing dose was to be-given over a 20-30 minute 
time period before infusion ofthe.dnig. Sixth. the patfont was to be placed in a supine 
position during adminismition oft:he. test dose and the lo11ding dose. Seventh. the patient 
was to be closel; monitored cl scly for possible coagulopnthy when Trusylol and 
Heparin were administered. co~currcnt!y. An elevated ACT level might not. reflect II high 
therapc11tic level tlf Heparin, \1hen Heparin wt1s administered concurrcmly with Trasylol. 
Eighth. Protamine titrnticm shqltld be used t'o es.ablish the :idequru:y of Heparin levels 
belore any Trasylol is given, sp that the anti-coaguh1tio11 effects of the two dn1g:; can be 
separated,. ond so that the resuftts of thnt tit:iltiOll could be use? ti~ dctem1ine. the effoct of 
the Heparm thcrupy throughout the operative and post-opemt1vc phases. Nrnth. the 
therapeutic level ot' Heparin mltst be kept :tbnve certain level$ during the procedure 
(retlccted. by careful monit<.)tit~ of coagulation studies) independent of the anti· 
coagul,1tion effect crenled by tlc Trasylol given concurrently with Heparin. 

Thu medical records ot M::. Murquard! reflecl that no test dose MTrasylol wa.<; 
udminis1.::red ten minutes bcfo ::: 1hc. !t)nding dose. ·n,e patient wn:; not in a supine 
position when she wns given t~c loading dose ofTrnsylol. The loading dose wns not 
given slowly over a 20-30 minµ.te period of time (only nine mirm1cs separated the loading 
dose from the start of the inli.ls:(on ofTraslol). Ms. Marquardt had a his1ory oft.wo 
different drug nllergics. The procedure was n valve replnce.ment procedure and not a 
CABG procedure; Ms. Marquardt did have evidenoo of pre-operative kidneY. 
dysfu!)ction. f.Aistly, she was n~l closely monitorC!d after the ndministr.ntion ofTr.H;ylol 
and Hepnri11 to deter.mine the ,'iti-coagulation effect or Heparin alone versus the 
synergistic auti•coagulntion ef. •ct of the two drngs in c(lmbination. 

following the surgery, · uring which Ms. Marquardt ri;:ceiwd Heparin nnd 
Trasylol. ~he begnn to mnnifcs11:ignificant clinical signs and symptoms pf renal disease. 
which led to multiple oUuir org n system prc.lblems. The lack of attention lo her renal 
complication~Trorn the Trasyh, resulted in other introg.enic C(lmplications and 
nosocomiol infections. Despil numerous medical diagnoses lbnnu!att.:d by the numerous 
physicians who treated Ms. M, qi1ardt over the four mo1,ths ofposl-operntivc cme, th~ 
dingnosis ofTrasylol induced thology never appeared. It was not even mentioned as 

------·-----· ··-···· 
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part of onyone·, ditl>r,odal tgooses. The vorlous """ling physicians did p,otre, 
opinions regarding the etiole>t ()fher reno! disease, specifically tlmt they were post-op 
complications ancl that may h~vc h(.>en related to the lengU1y period of time spent on the 
bypass equipment; however, jhey never once mentitmed the drug Trosylol as a possible 
factor. : 

During the time Ms. inrquardt wa~ an inpnticn! at lhc; University of Michigan 
Hospital, the following dingnrses were made and repcmed often by the various 
phyjicinns charged with providing hc:r with care for her po~i·op¢rativc complications; 

! , Vruious nosoclmial intecth1ns. bacreremia and sepsis. 
2. Hypcrglycemi4 secondary ,o surgical stress requiring Tight Olyccmic 

Cr.ntrol ~ 
3. 
4. 
s. 
6. 
7. 
8. 
9. 
I 0. 
11. 
12. 
IJ. 
14. 
15. 
16. 
17. 
18. 
19. 
20. 
21. 
22. 
2J. 
24. 
2.5. 
26. 
27. 
28. 
29. 
30. 
31. 

33. 
34. 
35. 
36. 
37. 

Oliguric 
Diminisl1ed C r(mury Output/Coronary Index 
Hemolysis sec, ndary to long coronary bypas, machine t.ime 
Fluid O\'erlond • 
Renal l-l)1)opcn~fusion 
P\)lyuric Renal Failure secondary to prolonged pump time 
Acute Tubular 1ccrosis (ATN') 
l·lypcrphosphatbmla 
A.cute Kidney !~jury !AKI) secondary lo ATN 
Hypotension '. 
Pulmonary Ed+n 
Non.-oliguric Rpnnl Failure 
A~ure Rcspira~ry Distress Syndrome (ARDS) 
Systemic 1nfl ima1ory Rcspon.<re Syndrome (SIRS) 
Prolon@ed Res irutory Failure 
Hcmnturin 1 

Meraholic Acidpsis 
Pleural Effusioil 
Swallowing Dy~flmclion 
I ·lypothyroidisn1 
J-lypcrcarbia · 
Hypm,emin , 
Clinical Depres~ion 
Pcri-c>pen.itivc ,lascul,ir le!1k 
Respiratory Aci~osis 
·Anemia ; 
Atrial Fibrillat1JI) 
Sick Euthyroid~Syndrome 
Prerenal Awte · it1 
Modamte Dit'feinriaced Enccphulopalhy 
End Stage Rena Disease 
Pulmnrmry \lei Stenos.is 
Urinary Tract hfection (UT!) 
Adrennl 1nsuffiqienq 
Cholccystitis I 
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3&. Wound Dchisc •nee 
39. Extraccllulnr F uid Volume Depletion 
Each of the above dia!oses appear to be related ta Ms. Marquardf.s underlying 

renal cliseas.:?, the iatrogenic e brts made by the medical staff to diagnose and !real tl1~ 
underlying renal disease. the I c,soc1)mial infections resulting from her long hospital i;t:~y. 
problems caused by the inabil ty ol'1hc medical stnffto correct !he fluid irnhalunce 
situution cau~-ed by ht!r renal c ys!bnction. or from the effects ot' the long.tcnn hospital 
stay and the dccompcnsation enuscd b)' the overwhelming medical and emotional 
conditions. I 

Ms, MarqLJardt has been followed by ht."l' primary cure physician Raymund Cole, 
D.O. l 07 W. Chicago, Brooldij. Ml 49230, her. nepl1rologists R. V. Nagosh. M.D .. 205 
N. East Avenue.Jackson, Ml 9201, hi;r pulm0nologist Robert D. Albertson. M.D .. 900 
E. Michigan Avenue. Jnckson MI 49201. and lier cntdiologist Bischan Hassuni?Jldch. 
M.D .. 205 Page Avenue .• Sui, B, Jackson. Ml 49201. 

The standards of cnrc or ancsrhesiologiimi a.">sisting in cnrdiac sul'g.:rics involving 
the tise nfcurdiopulmonw:y b~pnss equipment and cardiac surge.ans require that Trasylol 
not be used during cardiac vaih,c procedures performed after November 2006. given the 
advisories issµed by rhe FDA f111d Bayer. The stundards of care for both specialties nlso 
req-uire that Tra.sylol induced 1enal disease should be ruled out as S1)on a~ pcisfiible. if 
rcnnl disen.c:e is diagnosed or 1uspectcd fbllo\ving n surgical procedure in which i'nis)'lol 
wns used. These same stand;, ds require the appropriate use of Heparin in conjtu,ction 
with the concurrent usa ofT ·ylol. The unti-coagulatfon effect ofHep:irin must he 
isolated from the overall anti aguln1ion cffoc! ofHcparin and Trasylo! in combination. 
Trnsylol should not be used a::i n Heparin spnring. agent. Additional Heparin therapy may 
be needed 1wen if ACT lcvelslare elevated. Protnminc titration to measure Hcpnrin 
thcmpcutic levels must be periormed before the administration ofTrasylol. and that 
bosdinc level mnst be used toldctermine if Heparin is needed 10 maintain anti• 
,.magul:.ltion thempy intrn-ope+tively ,md pas1-opcra1ively. given Lhat the Trnsykil in a 
remd insufficient patient migl~, be long-lasting nnd nftbct nnti-coagulation test results, 
lea<ling 10· reduced Heparin therapy post-operatively, Th.ese slandurds or care ulso require 
the physician to identify, cru·~ully monitor and effectively treat fluid levels to ovoid 
cardiopulmonary complicatio · s due to fluid overload or due to e:,.tracollular fluid volume 
depletion. If diagnosed, Tm lol induced renal disease mIL~t be aggressively treated with 
npproprlitte nnti:-thrombotic: df1g therapy, and therapeutic Heparin levels must bu 
implemenrcd to c.ounter the T~nsylcil induced c,iagulopathy. lfTrasylol is indicmcd, the 
applicable sl.Mdards of carer· quire tl1at a test dose of 1 ml be given at least ten niirmtes 
before the loading dose. The the loading dose should be given slowly over a 20-.'.10 
minute time period after [ndu Lion of anesthesia and hefon} the s1ernotom>', while the 
patient is in a supine position.! Then the constnnr infusion of the drug is hi:-gun nnd 
conlinued until the surgery is etimpletcil n_nd the pntient leaves the opcrnting room. 

The stnndnrds of care or nephrologists require that Tras}·lol be considered as o 
possible cause for acute prere al kidney discll:-c, when a patient in 2007 undergCles a 
miiral valve replacement a-nd eve!ops ARP within hours of that pmce.dure. Trnsylal 
induced kidney disc.use must n1led out in such circumstances. If I·foparin and Trnsylol 
were h<lth given during 1110 pr ecdure. then the standards of care nxittire !hat the 
cmisulting ncph.rologist. assc:;. abnonual coagulation studies to detenninc whether or no! 

6 
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1 
the nbnonnnlity ii; related m t~1e. ru1ti-cangulation effect of Heparin or the anti-coagulation 
effect ofTrru,-ylol. and then tr at the pntient accordingly. These same standards require 
ihat the patient's fluid irnbata ice be assessed 11nd r.reatcd appropriately, If the abnormal 
fluid level condition cannot bk resolved effectively with diuretics und the: patient has 
evidence of ARF, then the paficnt rnus1 be placed on some fonn of t~mJ)Clrruy dialysis to 
manage the fluid nbnonnnlityI especially if the fluid fluctuatkms are causing generalized 
edema, pulmonary edema nnq/or cardiac dysfunction. llle nuid level fluctuations and 
renal function test results sho~Jd not he Lrcatod symplt)matically; instead, 11 c11use m\tst be 
~stablishcd for the renal dys nction and treated in a timely manner, The anti
congulntion effect of l:lepnrin ust be isolnted from the overall anti-coagulation effect of 
lfopmfo and Tmsylol in com inatio11. Trosylo! should not be used as a 1-lcparin sparing 
agent. Additional l·fe.parin th rapy mny be needed, even ii' ACT levels and other 
measures ofhypocoagulation e elevated. lf diagnosed, Tm.<:yl(')l induced renal dii:;ease 
mus! be agg.ressively trentcd, ·11111ppropriute anti-thrombotic dn1g therapy, and 
ther11~utic Heparin levels nwp! lw implcmente.d to cmmter the Trnsylol induced 
coagulopathy. ·l 

Drs. J faft and Vellaian together with their assoeilucs. residents and fellows. 
brc-.achcd applicnble sttmclnrdsjof care for curdinc surgeons and/ur ,mesthcsiologists 
m,sistillg in- t-.ardiac procedure. in the following wnys: 

l. They used Trw ylol incidem to a mitral valve replacement procedure. 

2. 

.. . ,. 

4. 

5. 

6. 

1. 

8. 

despite the indi~utions published by the FDA ,md the mam1facturer Bayer; 
or. in tbe a:llcrn~tive, they failed lo remnin current on the indic:ttions for 
the drug and usbd the drug during nn otf~Iabe.T proce.dure. 
They used Trasb·lol for un off .. Jabcl purpose. when the FDA and the 
manufacturer. \rho were awnrc of lhe off-label uses of the dmg, caulioncct 
against using ~e drug for uny procedure mhcr 1han a CABG procedure. 
until !he dmg's safety could be fully reviewed. 
·n,ey ignore<l I s. Mnr.qunrdl's preopcmtivc history of otlier drug allergies 
nnd renal insu,ciency. which placed her ut nn increased risk of an allergic 
rt:action to Tri ·fol und/c,r at an increased risk of further renal disease 
from the dmg. 
They failed to iitiministcr a tCSi dose ofTra,;ylol ten minutes before they 
beg.an t11c loadi~g, dose. 
They foiled to t~e 20-30 minutes to udmlnistcr the loading dose of 
Trasylol while r~e putienl wm: in a supini! position. hefon~ the ~lerm.lomy 
was pcrfom1ed and before. the infusion oflhe drug was commenced. 
They failed to alicquatcly separate nny congulopathy caused by the 
Trasylol from n*y congulopaihy caused by Heparin therapy or the lack ~lf 
t.hat therapy,j an. in so doing, they decreased 11r withheld Bcparili therapy 
from the patient when she nctually needed the tht!-rnpy to counteract the 
TrasyJol effects n the kidneys. 
The foiled to ognize the connection bctv.-een Trosylol (thrombosis) and 
chc hypocoagul pa:1hy demonstrated in the laboratory results. 
They failed to ijstitute dialysis and/or uppr.opriate diuretic therapy in a 
timely manner tf mnintnin an appropriate fluid balnncc. 

l 
! 

7 
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9. 

10. 

[ 
They tailed to jdiag1mse Trasylol induced renal diS<iasc. and trl!,ll. it 
approprintel>• ~1 a timely manner. 
They foiled to iagnose the prercnol disense caused hy the Trasylol and 
recognize that the problems they were encountering in regards 10 
pulmonary ed~mn. cardiac dysfunction and other organ system failures 
wen~ directly t1ated to the renal disease. i1urogenic consequences oflhe 
inappropriate ·treatment prolocols, nosocomiul infections and/or from long 
periods of ventilation. clecompensation and dehilitation. 

Drs. Haft and Ycllaiai logelher with their associates, residcms and follows, 
would have complied ,,~th ap licable stnndards of care, if they hud decided not to use 
TrdSylnl during Ms. Mar!juar ·1·~ mllral valve repair procedure on July 20, 2007. given 
the FDt\ am.I mnnufucturer \\ mings nguinst using it for such procedures. If they fd1 thul 
the procedure and patient waitnnted the use ofTrasylol. then they needed lo recognize 
the other risk fac!ors ptt:senttjl by her prior drug allergies and pre-existing renal 
immfftcicncy. TIiey also had to U!m the drug as indicated in 1hec insen regarding a ieS't • 
dose, the loading dose and co}gulation assessments during and a!ier the procedure. They 
nlso hod to rule out Trasylol ·~induced rennl disease given the problems that presented in 
the immediate poscoperative eriod. Then they needed to rrcat 1he Tmsylol induced renal 
diseai;e, the c:oagulopathy, the fluid imha!Mc:c nnd the effbcts nfthe renal disease on 
other organ systems in a lime]~· manner. 

[)r. Snran. his associa1t· s, fcllnws and residents breached applicable standards Clf 
care in 1he following ways: 

I. ·n1ey failed lo iugnosc. nnd treat TrasyloJ induced acute renal failure it, a 
timely manner~ln fact. the diagnosis was nut mcmioned at ull in the 
various pwgre s notes prepared by Ncphrolog;; over the rn!lll)' months thut 
the department under the initial leadership of Dr. Saran. 

2. TIiey foiled to i stirute timely dialysis 10 address an abnormal fluid level 
problem thut whs n major problem for many weeks. Instead, the problems 
were addressed! with vruying attempts at diuresis, which provided only 
temporary relief ac best. Despite nurnemus suggestions Ill implement 
dialysis. the prgcess was not started for more than one month following 
the onset of ARIF· 

3. 

4. 

They foiled to appreciate 1hut the obstructive prerenal kidney disease that 
nppc.arecl evide~t was caused by Tmsylol, nnd thal the palicnt needed tc1 be 
placed on dialy!is. 
They failed to $pr.eciate thaf uespili: rho hypocongulablc the Trasylol 
related kidney qisease needed 10 be treated with aggressive imti-
c:ongulat.ion thetapy and anti-thomhotic agents. 

Dr. Sflmn, his associa:9, residents and follows would have complied with 
applicable standards of care foJ nephrologists if they had diagnosed and lrcatt!d the 
Trnsylol indt1ccd renal failure ma timely manmir. They also hud to treut the t1uid level 
problems with a temporary rod11 of dialysis in It timely manner. given the significnnt 
problems in the pulmonnry anq cnrdim: systems that the fluid or lack or 11uid was c.~using. 
The fluid levels, which were directly related 10 the underlying renal disearo, needed to oo 
trculcd by diugnusing the undctlying disea."e process and by treming that disease process. 
not by using diuretics to try to remove the Huids. During the early tr¢&tment procc~s. the 

! 
i 
l 
! 8 
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l 
pnlir.:nt should have been placbd on temporary dialysis to mnrc ct1'cctivcly rem1we exc<!S.~ 
ffuid 10 redut::e tl1e 'fluid ov~rlpad or to incrense l1uid levels to force ronal pcrfusfon. 

As a direct and proximate reimlt ofthc above negligent acts by Drs. Haft, Saran. 
und Vcllaiah (together with tir associates, residents and fellow~), Ms. Marquardt was 
gi'l!cn a contraindicated d1\tg · uring her mitrnl valve repair procedure nn July 20, 2007. 
This drug then causctl a prere al condition complicated by an obstructive condition of the 
kidneys. She also was suffori g from a congulopathy that w11s caused by the Tmsylol, 
and aggravated by the lack of effective treatm.ent in Che postoperative period ot' time. rler 
renal disease. congulopathy, raulti-orgfltl dysfunction. acidosis and a significant fluid 
imbalance resulted in a const~Untion of problems that went untreated or maltreated for a 
long time. The lack of effcctif e treatment and accurate diagnm;es led to a series ot' 
iatrogenic i~jmies due to a r,r longed and ineffective. treatment phase following the 
operative complications. The fluid imbalnncc., the coagulopathy. 1he renal dysfunction. 
th~ imrogenic injuries ancl 1l1c nosocomial infections prolonged M~. Mnrquardt':-; recovery 
phase. She was forced to end ire ll;ng-term vcntifotion. hcmodiulysis. poly-dn.ig therapy. 
severe depression. ns she tried! lo cope with the lengthy hospitalization and extreme 
debilitation. She remnincd hofpifalizcd for t<iur nnd one·lrnlt'months. was discharged on 
hcmo<lialysis, is oxygen dependent due to changes in he lungs from the ARf)S. SlltS, 
pulmonary edema, nasocomial pneumonia.. pleural cfl\1sion, and at~lcc1asis. ongoing 
rcnnl disease, ongoing liver di~asc. heart problems that must be treated with medication 
and severely debilitated. She went from an intlcp1.mdcn1 person who was ahll.' to perform 
all of her /\DL 's, except whe1~ her mitral valve failed, to a person totally dependent on he 
hw;band anti tllhers to perfor~ her ADL' s. She is also completely oxygen dependent nnd 
severely disabled due to the pqor care and lre~trncnl she received during her four and 
onc~hnlf months ofhospitnli~~ion. These problems nre directly related lo the 
complications from a d111g she\should not have been given and directly related to the 
ineffective carc.imd treatmcn1 she was given thcreai'l'er. 

TCM:mls 

I 
l 
\ 

Rcspcctful ly submitled. 

_4-(2ja 
Tlmrnas C. Miller 

9 



282b

Dr. Umashankar's Post-Remand 
Motion for Summary Disposition

R
EC

EIV
ED

 by M
SC

 8/10/2020 5:38:21 PM

Exhibit 3 



283b

Dr. Umashankar's Post-Remand 
Motion for Summary Disposition

R
EC

EIV
ED

 by M
SC

 8/10/2020 5:38:21 PM

• ,:l , 
, •• Original. Court . 2nd copy·· Plalnliff 

-

-~-p-J$r_ove"'"d-·-S,..CA-0~=~:-::-::-:-:--4!· E;.· .ii!-. _.., _____ 1_s_teo_P_Y_·_O_ei_a110 ... a_nt __ .....i;,~· .•. ......:.J ____ 3_rd_eo...;p.;..y_-R_e_tu_m ___ _ 

STATE OF MICHIGAN 
•:"" • 

1
' .. CASE NO, 

. JUDICIAL OtSTRlCT 

flwT (J(}I C,.,4-.A&..> JUOICIA!. CIRClJll' 
• , ' • COUNTY PROBATE 

court at1d~1t 

P,lalntiffs name(s}, address(es), ·and te!epl\one no(s). 

SANDRA D. MARQUARDT 
3049 VlLLAGB LANE 
BROOKLYN, MI 48230 

Plalnlilr; ~ttomey, bar no., address, and teleplione no. 

THOMAS C. MILtER (P17786) 
P.O. BOX78S 

· SOUTHFIELD, Ml 48037 

SUMMONS AND COMPLAINT 

V 

Court t~ltphono no. 

. .ROSBMARIB Il. AQUILINA 
Detenliant's name(c), address(es), and tiitephOJ).~ no(s). 

THE UNIVERSITY OP MICHIGAN BOARD OF· 
REGENTS (UNIVERSITY OF MICHIGAN HOSPITAL) 
ED REYNOLDS (ASST. GENERAL COUNSEL) 
SOON.INGALLS~ 3/$Q,f. 
ANNARBOR,~CEIVED BY 

JAN 2 2 20\0 

I SUMMONS I NOTICE TO THE DEFl:NOANT: ln_~e.nameofthepeopleofthe state otMrc~~.Qfr'5~: 
1. You are being sued. . 
2. YOU HAVE 21 DAYS afterrecelvrng th!$ summons to fll'1 a written armW8rwith.tho couJ1 and seive a copy on 'Ifie o1her party 

ortake other lawful action with the coutt(28 day3!fyouwereserved by mail otyouwere'servoo outsldetnis state). (MCR:l,111[Cl) 
3. If you do not answer or take other action wlthil) the time allowed, Judgment may be entered against you for the relief demanded 

in the oompl~int. ·' · 

r' I lssu_e~AN 1 9 2010 I This M'!eo~ eqim,o I Couct cierl: MIKE BRYAN10N 
"This summons rs lnlla[ld unless serve<! on or before It$ exp!raUon date.· 

Thi$ documellt must be sealed bY lhe :saal of the court. 

J COMPLAINT I tnsttr1,;tkm: T~ foflowtnu fir;ittrorma~hfflatkrequ/~tt:> t;G In t!Mcaptlon of evety1X1mp/alnt a mils to ln comploted 
1; by th'1 plaintiff. Actua/ l,f/f(l{latlom, a11d thQ cl11fm for n,ff•f musf ba mtfd on 111ddltfonal complaint p;gn and attaclMd to thlr form, 
J:<•mlly Dlvl$1on ea," · , 
-0 There ls no otherpendlng otresolved actlonwithln thejurls.dlction of the family division of circultcourtinvo!ving the famlly orfamlly 

members of the parties. · . 
O An action within the Jurisdiction ofth~famlly division ofthe circuit court Involving the family orfamlly members of the parties has 

been previouslyfiledln Court. 
The action O remains D Is no longer· pending, The docket number and the judge assigned to the action are: I Doel(et no. BRrno. 

General Civil cases 
Ill There is no other pending or resolved civil action arising out of the same transaction or occurrence as alleged In the complaint. 
D A civil action between these pa'rtles or other parties arising out of the transaction or occurrenc;e alleged In !he complafnthas 

been previously filed in Court. 
The action D remains O ls no longer pending. The docket number and the Judge assigned to the aelion· are: 

!Docket no. 

VENUE 
Plaintiff(~) residence (ln<:!ulfe city, town5hlp, or village) 

JACKSON COUNTY 

lJudga 

qefemlant(s) re;Jden~ fUldUde city, township, or vi!fage) 

W .AEI:ITBNAW COUNTY 

' 

Bar no. ] 

'·tiate Slgnatute of attomey/plaintilf 

ihou require special aecommodatlons to use th~ court beoauseofa disability orlfyou require a foreign language lnterpreterto help 
you fully participate In court proceedings, please contact the court immediately to make arrangements. 

MC 01 (3/0S) SUMMONS ANO COMPLAINT MCR Z.102{8)(11), MCR 2.104, MOR 2,105, MCR 2.1 OT, MOR 2, 113(0)(2)(a), {b), MCR 3.20S(A} 
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PROOF OF SERVICE 

~- ..,.SUMMONS AND COMPLAINT 
· Case No. 

TO PROCESS seRVER; You are to serve the summons and complaint not later than 91 days from the date offillng or the date 
of expiration on theorderforsecond tummon$. You must makeandfileyourretumwith the courtclertc. lfypu are unable to complete 
service you must retum this origlnal and all copies to the court clerk. 

I CERTIFICATE/AFFIOAVITOFSERVICE/NONSERVICE I 
0 OFFlCE'tR CSRTIFICA. TE OR 

! certify that I am a sheriff, deputy $heriff, bailiff, aprioioted 
court officer, or attorney for a party (MCR 2. i04(AJ[.2]), and 
that (notarlzatlon not requl~) 

0 AFFIDAVIT OF PROCESS S~RVER 
Being first duly sworn, I S1ate that l am a legally competent 
adultwho 11;,not a party oranofficerof a corporate party, and 
that: (notattzauon raqufroo) 

D I served personally a copy of the summons and complaint, 
D l servad by registered or certified mail (copy ofretom receipt attached) a copy of the $Ummons and complaint, 

toge1herwilh ,-,-:--::--,,----:----:-:::-:,~----:-=-.......,..,...,..------------------
List aH documents $1l1Ved wiU, the Summons and Complalnt 

!; ........ ------~---~------~---~-------------~~~ ; 1 ., . 
. :.~ ------------------------------- on the defendant(s):: .. 
'Oefendanl'11 n~me Complete address(es) ohervlcc Day, date, time · . . 

O I have personally attempted to serve the summons and eornplalnt, togetherwith any attaehments. on the fol!oWing defendant(s) 
and have been unable to complete service. 

Defendant's name Complete add=(es) ot sel\llce Pay, data, time 

·! 
' ( declare that the statements above are true to 'the best of my information. knowledge, and belief. . . . 

Signature 

Name (type <lr print) 

11 e 

Sub$cribed and sworn fC) before me on ,::-,-------
Date 

____________ County, Michigan. 

-My commlssioo expires: . .,,....,,--_______ Slgnature: =:-:-.-----,-,,-.-,,...,..,.---.-:,-------------
Dato Deputy court clerk/Notary pubfrc 

Notary public, state of Michigan, County of r==============., I ACKNOWLEDGMENT OF SERVICE I 
I acknO'Nledge that l have received ~rvice of the summons and complaint, together with 

'A;:cttacc;chc::m"e.,.,ntsc:---------

--~-~----------~On -;;;:;-;;;J.;"'".:;;;:~----~----~----~~-~ Day, dale, lime 

------------------ onbehalfof ______ ~----------
Slgnature 

.. ... 
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STATE OF MICBIGAN 

IN THE COURT OF CLAIMS 

RECEIVED BY. 

SANDRA D. MARQUARDT 
PLAINTIFF 

JAN 2 $ 2010 

HEALTH SYSTEM 
LEGAL OFFICE 

vs. CIVIL ACTION NO. j O,.. f 
THE UNIVERSITY OF MICHIGAN BOARD OF REGENTS 
(UNIVERSITY OF 11ICHIGANH0SPITALS AND 
HEALTH CENTERS) 

DEFENDANT 
_____ _,,,,,,....,,,......,,..., ___________ _...,! 
THOMAS C. MILLER (P17786) 
ATTORNEYFORPLA.lNTIBF 
P.O.BOX185 
SOUTHFIBLD~ :MJC.HIGAN 48037 
(248) 210-3211 

-----~--------------/ 

COMPLAINT AND AFFIDAVlT OF MERIT 

{There is no other pending or resolved civil action 
arising out of the same transaction or oocu:rrence 

as alleged in the complaint.] 

NOW CO:MBS Plaintiff Sandra Marquardt, by and through their attorney Thomas 

C. Miller, snd states: 

1. Plaintiff resides in Jackson County. 

2. Defendant maintains numerous health care facilities in Washtenaw 

County. 

3. Defendant is the duly elected governing board for the University of 

Michigan, which operates the University of Michi~ Hospitals and Health Centers. 
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4. Plsinti~ claims an ex~mption from governmental imm~ty pursuant to 

MCL 691.1413. 

5, The anesthesiologists and anesthesiology residents and fellows, who 

participated in the subject mitral valve surgery, were all employees and/o:r agents of 

Defendant. 

6. The University of Michigan Hospitals and Health Centers was served with 

a notice o~intent to sue on or about July 20, 2009, pttrsuant to MCL,60-0.29121>, 

7. Plaintiff Sandra D. Marquardt was a patient at the Univernity of:M.ichlgan 

Hospitals and Health Centers frolll. July I 7, 2007 through. December 4, 2007. During that 

admission Ms. Marquardt underwent mitral valve replacement surgery on July 20, 2007. 

8. Defendant, though its agents and etllployees, had a ducy io provide 

medical and surgical care consistent with applicable standards of care for 

anesthesiologists. The standards of car-e for anesthesiologists, who are involved with 

cardiothoracic surgery to replace a mitral ·valve (after November 2006), require that the 

drug Trasylol not be used during such surgery given the changes made by the 

manufacturer regarding the indications for the use of the drug, and given tne cautionary 

warnings issued by the FDA and the manufacturer prior to that da.te. -The manufacturer's 

changes to its insert and the FDA advisories regarding the indications for the use of 

Trasylol cl.early stated that the drug was to be used exclusively for patients with a risk of 

bleeding and wh.o were undergoing coronary artery bypass graft surgery. Ms. Marquardt 

met neither of thes~ indications. In addition to the published warnings detailed above, the 

standards of care would prohibit the use of Trasylol in a patient that had evidence of 

possible preoperative renal insufficiency, In addition Ms. Marquardt' s history of other 
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d. They failed to administer a test dose of Trasylol ten minuteg before they began 

the loading do.se. 

e. They failed to take the requisite 20~30 minutes to administer the loading dose 

ofTrasylol while the patient was in a supine position, before the sternotomy 

was performed and before the :infusion of the drug was c.onnnencoo, as 

recommended by the manufacturer. 

11. As a direct and proximate result of Ms. Marquardt being given Trasylol 

during her mitral valve replacement procedure on July 20~ 2007, Ms. Marquardt 

developed a significant pre-renal condition complicated by an obstructive condition of 

the kidneys. She also was suffered :from a ooagulopathy that was caused by the Trasylol, 

and aggravated by the lack of effective 'treatment in the postoperative period of time. Her 

renal disease, coagulopatb.y, multi-organ dysfunction. acidosis and significant fluid 

imbalance resulted in a constellation of problems that went untreated or maltreated for a 

long time. The lack of effective treatment and accurate diagnoses led to a series of 

iatrogenic injuries due to a prolonged and ineffective treaunent pbase following the 

operative complications. The fluid imbalance, the coagulopathy. the renal dysfunction, 

the ia.trogemc injucies and the nosocomW infections prolonged Ms. Marquardt's recovery 

phase. She was forced to endure long-term ventilation, hemodia.fysis, poly-drug therapy, 

and severe depression during her lengthy hospitalization a:nd ~Ille debilitation. She 

remamedhospitalized for four and one-half months. U:pon discharge she was on 

hemodialysis; she was oxygen dependent upon discharge due to changes in he lungs from 

ARDS, SIRS, pulmonary edema, nosocom.iaJ pneumonia, pleural effusion, and 

atelectlsis; and she was discharged still suffering from ten.al disease, ongoing liver 

4 
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di~e. and heart problems that must be treated with an extensive array of dru;g therapies 

and continue to cause severe debilitation. Ms. Marquardt went from an independent 

person, who was able to perfonn all ADL's, except when her m:itral valve failed, to a 

person totally de~ndent on he husband and others. These problems are more likely than 

not directly related to complications from the use of Tmsylol during her cardiothoracic 

surgery. 

12. As a result of the above injuries, Pl~ff Sandra D. MarqUill'dt has 

suffered co:nsiderable pain, sufferin& .mental anguish. disability, lost income, and medical 

expenses. The injuries are likely permanent in nature, and the above damages will 

continue. 

WHEREFORE, Plain.ti.ff Sandra D. Marquardt request that this Court grant them a 

judgment that fairly,, reaso.Mhly and adequately compensates them for their injuries and 

damages. 

Respectfully submitted, 

Dated: January 18, 2010 

5 
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. ST.A.TEOll'MICHIGA.N' 

'IN '.mE COUR'l' Oll' CLAIMS 

SANDRA D, IvIARQUARDT 
PLAINTIFFS 

. vs. CIVIL ACTION NO. 

THE 'UNlVERS!'fY OF MICl-liGAN l30ARD OF REGENTS 
(tlNrVERSlTY OF MrC!IlGANHOSPIT.Al.S AND 
RE.4.LT.H CENT.ER$) 

D.EFENDANr . 
-------~---------------'/ 

AFFIDAVIT OF MERIT 

I. Javier H. Camposf MD., .having been duly sworn, stste: 

. . 

1. I am licensed to practice medicine in the S1ateofiowa, and I was so ~ed at all 
times relevant to this litigation. 

2. I am a professor in anesthes:ialogy and. director «:>f cardiotooraeie aii~a at tha 
Univ.i;mity of Iowa Hea1th.cm:c 

3. I am engaged in the full time. tli:nica! pttetice of anesthesia/ClSrdiothomefo 
anesthetrla, and I was so engaged at all time., rel~ to this litigation. 

4. I have ~ved and te'lievvod the·notfoe of intent provided to me by~ for 
Ms. Ma.rquardt. 

5, I ha:\'e recei:ved !111.d nme~ m~ reooitls from oollllSclfor Ms. M~dt. 

6. 1 am familiar with the sumdards of care fur anesthesiologist&. as they :relate. ta the 
indications for the use of TmsyloJ (afiet"Novem.ber 2006) cim:f:nQ mitral va:Ive 
replacor.n~nt st?Igt;ry, • · 

7. The$faMards of ca:re for ane!ltw!siologists, who are in.vol~ with cardiothtimcic 
sui:ge:ry to replace a mitra! valve (after November ~QOoJ :requite 1hat 'I'fflgylol not 
be used during such suriet')' sJ.ven the chariges made by t:he manu:moturer 
rega.t{lingihe indications fur the use of the drug., and given the Clluticn.a.ry 

~"·If .... , 
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wan:iings issued by~ FDA mid themanufutmlrer prior to tlJat date. ~ 
man~'s chane-es tiJ .iU~ and the FDA mmsonestegardingthc 
:indi.catibns rorthe 11.Se of Tl85Yfo1 clearly irufioat.ed di.at~ drug Wa!. to ho used 
exclusively fur patients with a risk of bleeding um! whet W«e wdetgOi.ng 
coronary .artery bypass graft surgay. In addition to thepublis~ wamfugs 
detailed aboveJ the standards of care would probi'bit fuo ll5e of Txasyfol ht a 
patkmt that had evidence ofpossib1epreope:r.ative rerun fnsuffickncy. once the 
decision was rooclied: to administer the T!t!Sjlol~ the .st:aruiat'ds of~ requited 
that a test dose be adro1uiswred ten ~s befo~ the loading dose-f and fuattb.e 
aantl:ttistrati.on of the loading do&': be: accoroplisnedover a:20-30.n:w:nrt~ time 
period before the stetootom.y and be.fore the Infusing of the-d,;ug be~. 

8. The anesthesio!ogwtsy who-were involved with the subject·ndtrat val-ve 
replacement ptocwure., bmiehedthe applicable standards of~ as~ mate tu 
the use of Tmsylc>l~ in the follow.ins Wa)'$: 

a. The)' used Trasylol before and du:thlg mitml 'Valve Ieplaoement surgery, 
despite 1he revised ifiilicmions and warnings published by tb.e FDA and tlie 
ma.ti~ Beyer; or, in the alteti:1ativ~ they :fitifod in-remain current 
.regarding the indications and warnings rogarding T.rasylol. and used~ drug 
durlng off-label surgwy, 

b. They used trasylol during off..lsbal mitral. valve replacement surzer.yt when 
the FDA and themanufaci:u.ter, wht.t were ~ Qf sudx Q:ff-lald uses for the 
drogr-Oalliioned against usingthe drug :for any procedure other tlmn.a CABG 
procedure where the·patient WMJ at® i:rtcrerured ti8k ofbleeding, until the 
<lru;(s safety could be.folly re.viewed. . 

-o. They also igliored Ms. Matqt!Mdt'$ prooperatiw history of 9tbt::f drog 
allergies and possible Ie1W-insufflclency. which ptaced her at an .incressed 
rlsk of a·re.actloo to 'ftasylol n:nd/or at au increased ri8k of:furthe:nenal 
di~ ftom the drug. 

d. They m.iled to administer a test dose- of Trasylol ten mihutes before they began 
the looding do$e. 

e. They .falli:d to take the req:uisi~ 20;-30 ro~ to~ the loaditlg dose 
of Tmsylol whilr: the patiem. wag in a supim, J)Osition, as recommended 'by the 
man:ufucttQ:cr. · 

9. 'the mc:sthesiologist:s iliat participatw.in the:mitml valve rep~ont $urs-erY 0.11 
Ms. Ma.rquarot w<itlld have complied wlthspplicable e:tsndardA of~ if they 
had insisted ttJn T.rnsylol not be used. in light of the FDA vmrmnas Md the 
changes made by themanufuctu:terreganllng ~indicmi011$ furuse-of1he drag. 
additionally an alwnati.ve drug-{lhtn,tld lis.ve ~ used due to the patient' 8 
ptwpetative' evimmce of possi.bJe renal insufficiency and 1he patiem~s history of 
other drug allergies. · · 

lo. As a dkect and ptoximate result of Ms, Matqua:rdt being given Trasylol during. · 
her mitral vsl.ve replacement procedure on July 20, 2001, MB, Mmqua.tdt 
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de-reloped a signi:6('.ant renal condition~ by an obattuttive condition of 
the kidneyB. Her renal di~ ooagufupa!hy~~~ d;rsfuooti~ acidlisis 
and signiiicmit :fluid imbalance. resultetl in a oonstellmon of problems th.at ~t 
uutreat.ed or malttea1ed for a long-tim.e-. The lack of effuctlve ~ attd 
aceuntte d:iagt10&ea led to a sc.ties of iatrog_enfo injuries due to a prolo~ and 
ineffcctl,rc; f:reatmc:nt phase mt-lowing fhe ope:tatlve complica.tI<in!, The £Imo 
imbalance, tile coagulopa:thy. the :cenaJ. d~i;1tion, the ~game iajudea end the 
noso.oomial .infections protonged Ms.Muqum:dr-s xecoveey p'base. She was 

· forced t.o ¢lldt.lrc long-term venn"latlo~ hemodiatysis, poly-drog1krapy, and 
severe depressiott during her lcngthyhospitali~on. and ex:treme. debilitation. 
Sha remained ho&pitalized for four and one-half :months. Upon~ she was 
on hcroodialy~ she WM oxygen.~upo:n dil!Ohat:ge due. to cllan~ in~ 
luogs :from.ARDS, SIRS,.pvlmonsry~~ .ime~ plcnral 
eft'ilsfun, and arelectasis; sud ~WU$~ still suff'~ from renal diseare, 
ongoing liv~ dioofu!e, and heart problems fuat must 'be treated with an extenstve 
array of drug ~es Eltld continue to <:auze sevt/:0' debilitation. M3. Marquardt 
went from an in:d.ependent_perso:n.. who was able to petibrmal.l ADVs.. except 
when her mifral valve fm1ed, iO a.perwn toudly dependent on .her huabarui allli 
ot:b.era. '.f.b.eae problems ~ rni:ire li'I<oly th.an nQt ~tly ~ated to complications 
:from the use ofTragylol ~her ~ardintnoi'acfo St:!rg~. 

Respectfully submitted. 

STATE OF IOWA ) 
§ 

COUNTYOF . ) 

On.the /t;. dayofJanuary,2010,JavierI:tCmn~ MJ).~bef~:tne1~ 
Notary PubliGt ~y and being duly SW£lttlr acl:nowlcdg~d S~ this Affidavit of 
Merit as her/his fu!e am aud cl(:.ed. 

~otaryN>lic 
Joftlf tm CQunty, f DWa 

My Commission Expires: 4 CT t ll _ 

s 

~ ..... ,. ... ' 
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Approved, SCAO JIS CODE: LET 
I ,,------------r---------------.-------------

' 

STATE OF MICHIGAN 
PROBATE COURT · 
COUNTY OF JACKSON 

Estate of SANDRA D. MARQUARDT (DEC) 

TO: Name and address 

S'ARON E. MARQUARDT 

3049 VIU.AGE LANE 
BROOKLYN, MI 49230 

LETTERS OF AUTHORITY FOR 
PERSONAL REPRESENTATIVE. 

FILE NO. 
.l0011754. -))€ 

I Telephone no. 
(517) 917-5889 

You have been appointed ancf q1.1alilied as personal representative of the estate on 06/14/2010 . You are authorized 
to perform all acts authorized by law unless exceptions are specified below. Dale 
D Your authority rs limited in ihe foUowing way; 

0You have no authority overthe estate's real estate or ownership interests in a business entity that you ielerttified on your 
acceptance of appointment. 

D Other restrictions or llmltatlons are: 

0These letters expire: _________ _ 
Date 

06/14/2010 
Date 

THOMAS C. MILLER. (P17786) 

··- . ~ 

Barno, 

• Attorney name (type or plfnt) 

J?.O.:SOX 785 
Bar no. 

Address 
S01JTHFIE.D, MI 48037 

City, slate. zip 

(248) 210-3211 
Telephone no. 

r certify that J have compared this copy with the original on file and that it is a correct copy of the original, and on this date, these 
letters are In full force and effect 

9
! ~, ~ I\ _ ~ 

!UN is: 2010 --~ u.. i~ 
Date •• Deputy regi 

PC57.2 

Do not write below this line - rt'rRtJe ce O PY 
of the original on fiJe 

F I L I· D In said Proceedings, 

JUN 14 2010 JUN 2 3 2010 
J!ckson CGooty i'Ma!e Coun . 

jcksbli Counki FrobffiictG.Ht3103, McL 700.3so1, Met 100.341~. 
'1 . MCL '700.3504, MCL 700.3601, 

(10/07) LElTERS <:>F At.lTHDRJTY FOR PE~SONAI. ~EPRE ENTATIVE MCR5.202, MOR5.206,MCR5,307,MCR5.310 

I." 
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'· ·-'"?he following provisions are man(-·1 reporting duties specified In Michigan l{'-')id Michigan court rules and are not 

the only duties required of you. See ~CL 700.3701.through MCL 700.3722 forothe'hnitles. Yourfailure to comply may result 
in the court suspending your powers and appointing a special fiduciary in your place, !tmayalso resultln your removal as fiduciary. 

CONTINUED ADMINISTRA TlON: If the estate Is not settled within 1 year after the first personal representative's appointment, 
you must file with the court and send to each interested person a notice that the estate remains under admlnlstratlon, 
specifying the reasons for the continued admlnfstratlon. You must give this notice within 28 days of the first anniversary 
of the first personal representative's appoinlment and a!I subsequentannlversarles during which the administration remalns 
uncompleted. If such a notice Is r.ot received, an interested person may petition the court for a hearing on the necessily 
for continued administration or for closure of the estate. [MCL 7 OD .3703(4), MCL 700.3951 (3), MCR 5.144, MCR 5.307, 
MCRS.310] 

DUTY TO COMPl.ETE: ADMINISTRATION OF ESTATE: You must complete the administration of the estate and.file 
appropriate closing papers with the court. Faflure to do sp may result In persona! assessment of costs. [MCR 5.31 OJ 

CHANGE OF /,l.DDRESS: You are required to inform the court and all interested persons of any change in your address within 
7 days of the change. 

Additional Duties for Supervised Administration 

ff this is a supervised administration, in addition to the above reporting duties, you are also required to prepare and file with this 
court the following written reports or information.. . 

INVENTORY: You are required lo file with the probate court an Inventory of the assets of the estate within 91 days of the date 
your letters of authority are issued oras ordered by the court. You must send a copy of the inventory to all presumptive 
distributees and all other interested persons who requestlt. The inventory must list in reasonable detail all the property owned 
by the decedent at the iime of death. Each listed Item must indicate the fair market value at the time of the decedent's death 
and the type and amount of any encumbrance. lfthevalue of any Item has been obtained through an appraiser, the Inventory 
should include the appraiser's name and address with the Item or items appraised by that appraiser. You must also provide 
the name and address of each financial institution listed on your Inventory at the time the inventory Is presented to 1he court. 
The address for a financial Institution shall be either that of the institution's main headquarters orihe branch used most 
frequently by the persona! representative. [MCL 700.3706, MCR 5.307, MCR 5.310(E)] 

ACCOUNTS: You are required toflle with this court once a year, either on the anniversary datethatyour letters ofauthoritywere 
Issued or on another date you choose (you must notify the court of this date) or more otten If the court directs, a complete 
Itemized accounting of your administration of the estate. This itemized accounting must show in detail all income and 
disbursements and the remaining property, togetherwith 1he form ofthe property. Subsequent annual and final accountings 
rriust be filed within 56 days following,the close oflhe accounting period. When the estate is ready for closing, you are also 
requlred to file a final account with a description of property remaining in the estate. All accounts must be served on the 
required persons at the same time they are filed with the court, along with proof of service. 

ESTATE (OR INHERITANCE) TAX IN FOR MA Tl ON: You are required to submit to the courtproofthatno estate (or inheritance) 
taxes are due or that the estate ( or inheritance) taxes have been paid. Nate: Toe estate may be subject to Inheritance tax. 

Additional Duties for Unsupervised Administration 

If this is an unsuperviseci adminlstratiqn, in addition to the above reporting duties, you are also required to prepare and provide to 
all fnterested persons the following written reports or information. : . · ·., .. 

INVENTORY: You are required to prepare an Inventory of the assets of the estate within 91 days from the date your letters 
of authority are issued and to send a'bcipy' or ffie inventory to all presumptive distributees and al! other interested persons . 
who request it. You are also require cl within 91 days from the date your letters of aUihority are issued, to submit to the court 
the information necessary to calculate the probate Inventory fee that you must pay to the probate court. You may use the 
original inventory for this purpose. [MCL 700.3706, MC~ 5.307} . 

EST ATE {OR INHERITANCE) TAX INFORMATION: You may be required to submltto the court proof that no estate (or 
inheritance) taxes are due or that the estate (or Inheritance) taxes have been paid. Note: The estate may be subject to 
inheritance tax. 
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LAW OFFICES 
OF 

~e ... MILLER 
P.O.:SOX785 

sou-Tm......,,,m-LD, MICHIGAN 48037 
248-210-3211 

September 2, 2011 

Jonathan W. Haft, M.D. l'.:. 
Qniversity of:Michigan Cardiovascular Center 
Section of Cardiac Surgery 
1500 E. Medical Center Drive, Floor 3 
Ann Arbor, MI 48-109-5853 

Re: Sandra D. Marquardt 

Dear Dr. Haft: 

You are hereby p.otified that Sandra D. Marquardt :intends to file suit against 
Jonathan Haft, M.D., and Vellaiah Duxai Umashankar, MD. upon the expiration of 182 
days :from the above date. This notice is being provided pursuant to MCL 600.2912b. 
This same statute places certain requirements upon each. of you as well. One of those 
obligations is to provide the undersigned with a noti.ce of meritorious defense. which 
must be provided within. 154 days from the date above. 

Ms. Marquardt1s medical history is well documented in the University of 
Michigan Hospitals and Medical Centers' chart covering the above admission. MB. 
Marquardt agrees that it contains the relevant medical history necessary for this notice of 
iutent In additj.on, all of the relevant medical treatment rega,rding this notlce of intent is 
contained in tbfi.t hospital chart Certain portions of the care and treatment provided to 
Ms. Marquardt sho13td be highlighted below, so that there is sufficient context to explain 
the claims being :tµade below. 

Ms. Marqliardt was known to have suffered drug reactions to penicilli.n. and 
ceftria:x:one. Her baseline or pre-operative renal function studies revealed some qegree of 
renal i:osu:f;ficiency. Specifically, her pre-operative creatinine level was reported to be 1.4 
Con. two oooasions), her 12:r~.operati.ve BUN level was reported to be 21 ( onj:wo 

'I 
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occasions) and th.ere was evidence of significant levels of blood in her pre-operative 
unnalysis. 

Dr, Haft admitted Ms. Marquardt in order to stabilize her cardiovascular status 
before performing a mitra.l valve replacement procedure. He was particularly :interested 

. in. getting her off her Coumadin. and onto J:V Heparin, so th.at her coagulation could be 
more closely controlled during and after the surgery. He wanted the rnR to be equal "to 
or less than 2.0 and he wanted her ~IT levels to be between 50 and 70 before proceeding 
-with. the surgery. Her INR was-2.8 on admission and had fallen. to 1.6 by July 19th. Her 
PTI was 42.9 on admission and fell to 33. 7 by July 19th. He initially planned on surgery 
for July 24th; however, that date was subsequently moved up to July 20th. . 

The Anesthesia Record, whlch was pr~ared incident to the mi1ral ~ve 
replacementprocedm:e performed on July 20th, established the following ti.meline: 

. 1. The anesthesia was started at 0645. 
~-.. 2. The pati,ent was .brought to the opera.ting room at 0702. 
· ~ 3. The anesthesia induction ended at 0801. 
· '4. The patient was placed in the left lateral decubitus position at 08041 

5. The baseline ACT was drawn at 0804 and reported to be 157 (the exact 
,: equipment used is not reflected on the chart). 

6. The surgical incision was made at 0839. INo test dose or loading· dose of 
Trasylol was administered before the incision and thoraeotom~.as 
required by the manufacturer in its :insert.] 

7. The 200 ml loading dose ofTrasyiol was given. at 0909. !No test dose 
was given before the loading dose, as required by tii:e manufacturer in 
its insert.J 

8. The first ACT level obtained after the loading dose ofTrasylol was 
reported as 999, which was apparently the highest level that could be 
digitally displayed by the equipment, at about 0915. 

9. The Trasylol infusion dose of 50 ml/hr was begun at 0918. 
1 O. The :first dose ofHeparln was administered at 093 0. [There was confusion. 

in the record as to the ex:act dosage given at that ti.me. The written 
chronology indicates that 25,000 units were given. The graphic SUllllllary 
indicates that 2,500 units were given; however, the total on the graphic 
summ.ary indicates that 35,000 total units were given during the procedure, 
which would have included 10,000 units at 1230. Dr. Haft indicates in.bis 
opera.ti.ve report that she was "systemically heparinized. 'With 3 mg/kg 
sodium heparin'', whlch would mean that she was given about 250 mg. 
given her known weight of 77.1 kg.] 

11. Full cardiopulmonary bypass was initiated at 0942. 
12. The first ACT level obtained after the Trasylol and Heparin were given 

reflected a continuing level of 999 at 1015. 
13. The ACT level obtained. at about 1115 revealed a level of 545. 
14. The ACT level obtained at about 1215 revealed a level of 499. 
15. The second dose of Heparin. containing 10,000 or 1,000 troi.ts was given at 

1230.· 
16. The ACT level obtained atabcmt 1300 revealed a level of 387. 

2· 
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17. The cardiopulmonary bypass was terminated at 1311. [The total time 
spent on the bypass egnipmentwas reported-by Dr. Haft to have been 
209 :minutes.J 

18. The ACT level obtained at about 1315 :revealed a level of 590. 
19. A 250 mg dose of Protamine was given at about 1330. 
20. A 50 mg dose of Protam.ine was given at about 1400. 
2.1. The ACT level obtained at about 1400 revealed a level of 158. 
22. The surgical dressing was completed at 1445. 
23. The patient was transferred to the TICU at 1501. 
24. The anesthesia was ended at 1515. 
25. The Trasylol infusion was terrni:o.ated at about 1530. 
In January 2006 a group of physicians and research. experts published the results 

of an extensive study comparing the drug Trasylol with: two other similar acting drugs. 
1'.he:ir findings were accepted for publication in the prestigious New England Journal of 

·· Medicine. That article, together with a similar .smaller study published in the :March 2006 
issue of Transfusion, began. to raise serious questions about the safety of TrasyloL The 
FDA apP'aren.tly became aware of those two studies and responded by publishing a 
"Public Health Advisory for Trasylol" dated February 8, 2006. In that advisory they 

. · informed the medical profession, particularly the cardiac surgeons and anesthesiologists, 
,.. that they were aware of two studies that were reporting an increased risk ~f death and 

serious injury due to renal and heart disease incident to the use ofTrasylol, when 
compared to tbe :incidence of such results in. patients who received two similar acting 
drugs. Follov;,ing the FDA investigation and fQllo~g consultations with. the drug's 
manufacturer, the FDA adopted a revised insert to be distributed to all physicians who 
were the end users of1he drug. Tuatnew:insert was published and made available to the 
relevant physicians in November 2006. In that publication the manufacturer added 
additional infonnation and cautionary content regarding the risk of renal, cardiac and 
vascular risks with the use of the drug. Of particular note was the manufacturer's 
"Indications and Usage" section. Trasylol was indicated for prophylactic use to reduce 
perioperative blood loss and the need for blood iransfusion in patients undergoing 
cardiopulmonary by-pass in the course of coronary artery bypass graft surgery who 
are a.t an increased risk for blo.od loss and blood transfusion. 

It should be noted that the earlier insert also limited the indications to patients 
undergoing coronary artery bypass graft procedures in wl:tleh cardiopuJmoruuy bypass 
eq_uipment was used; h?wever, boili the medical specialists involved and the · · 
manufacturer itself were aware that the drug was being used for off-label surgeries · 
including cardiac valve replacements. In December 2006 the FDA again advised the 
medical community that it was very concerned about Trasylol; however, it wanted more 
information before making a decision regarding the safety of the drug. The FDA 
requested and Bayer agreed. to inform its customers that the drug was to be used in strict 
compliance -with the insert. SJ?eci:fically, the manufacturer told its users to adhere strictly 
to tb.e indications contained in the old and new insert, i.e. it was to be used only in. CABG 
procedures. The FDA issued a press release regarding the new insert in December 2006, 
and Bayer drafted a form letter, which it sent to each of its customers in the same month. 
The FDA indica:tecf that it wanted the physicians to "understand the new war.oin.gs and 
use tb.e p~oduct as directed by the [insert]". The new insert specifically stated that the 

. 3 
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drug was to be used only during CABG procedures. In. the December letter the company 
also made it very clear to the physicians that the drug was to be used incident to CABG 
proce.~ures only. They also-advised the physicians of the renal and cardiac risks raised in 
the literature. The fotter highlighted the changes in the new insert, which had been 
published :in November 2006. It is believed that the information from the FDA and from 
Bayer was communicated directly to Dr. Ha.:fr, Dr. Umashankar and/or the University of 
Michigan Hospitals and Medical Centers in. late 2006. 

The revised 2006 insert made man.y critical points relevant to the facts :in this 
.matter. First, the use of the drug was to be restricted to CABG procedures, and was not 
to be used for valve replacement procedures. Second. patients with :pre-existing renal 
insufficiency were at an ip.creased risk of developing renal complications from the use of 
Trasylol. Third, patients w!tb. other drug allergies were more likely to have a reactlon to 
Trasylol. Fourth, a test dose of Trasylol was t-o be given at least ten :minutes pefore the 
loading dose of the ·arog. Fifth, the loading dose was to be given o.ver a 20-30 minute 
time period before infusion of the drug. Sixth, the patlent was to be placed in a supme 
position during admi:oistration of fue test dose and the loading dose·. Seventh, the patient 
was to be closely monitored closely for possible coagulopathy when Trasylol ~d 
Heparin were admin.istered concurrently. An elevated ACT level might not reflect a high 
therapeutic level of Heparin> when Heparin was administered concmrently with Trasylol. 
Eighth, Protamine titration. should be used to establish the adequa.ey of Heparin levels 
before any Trasylol is given, so th.at the anti-coagulation effects of the two drugs can. be 
separated, and so that the results of that titration could be used to determine the effect of 
the Heparin therapy tbroughout the operative and post-operative phases. Nin.th. the 
therapeutic level of Heparin must be kept above certain. levels during the procednre 
(reflected. by careful monitoring of coagulation studies) independent oftb.e anti
coagulation effect created by the Trasylol given concurrently with Heparin. 

The medical records of Ms. Marquardt reflect 1hatno test dose of Trasylol was 
administered tenmi:nutes before the loa.cling dose. The patient was not in a supine 
position when she was given the loading dose ofTrasylol. The loading dose was not 
given slowly over a 20~30 minute period of time ( only nine minutes separated the loading 
dose from the st.art ofi:he infusion ofTrasylol). Ms. Marquardt had a.history of two 
different drug allergies. The 'procedure was a valve replacement procedure and not a 
CABG procedure. Ms. Marquardt did have evidence of pre-operative kidn.ey 
dysfunction. Lastly, she was not closely monitored after the adnrlnistration of Trasylol 
and Heparin. to detennine the anti-coagula:tion effect of Heparin. alone versus the 
synergistic anti-coagulation effect of the two dru.gs in combination. 

Following the surgery, during which Ms. Marquardt received Heparin. and 
Trasylo4 she began to manifest significant clinical signs and symptoms of renal disease, 
which led to multiple other organ system problems. The lack of attention to her renal 
complications from the Trasylol resulted. in other iatrogenic complications and 
nosocomial infections. Despite numerous medical diagnoses fonnulated by the numerous 
physicians who treated Ms. Marquardt over the four months of post-operative care, the 
diagnosis of Trasylol induced pathology never appeared.. It was not even menti.oned as 
part of anyone's differential diagnoses. The various treating physicians did proffer 
opinions reg~ding the etiology of her renal disease specifically that they were post-op 
complications and that may have been related to the lengthy _period of time spent on. the 
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factor. 

During the time Ms. Marquardt was au inpatient at the University oflv.fichlgan 
Hospital; the follo'Wing diagnoses were made and repeated often by tb.e various 
physicians charged with providi:n.g her "With care for her post-operative complications: 

1. Various nosocomial infections, bacteremia and sepsis. 
2. Hyperglycemia secondary to surgical stress requiring Tight Glycemic 

Control 
3. Oligutlc 
4. Diminished Coronary Output/Coronary Index 
5. Hemolysis secondary to long coronary bypass macrune time 
6. Fluid overload 
7. Renal Hy:poperfusion 
8. Polyuric R-enal Failure secondary to prolonged pump time 
9. Acute Tubular Necrosis (ATil). -
10. Hyperphosphateroia ~ · 
11. Acute Kidney Injury (AKI) secondary to AlN 
12. Hypotension .. 
13. Pulmonary Edema 
14.. Non~oliguric Renal Failure 
15. Acute Respiratory Distress Syndrome (ARDS) 
16. Systemic Jn:Rammatory Response Syndrome (SIRS) 
17. Prolonged Resp:u:atozy Failure 
18. Hemai:urla 
19. Metabolic Acidosis 
20. Pleura!Effusion 
21. Swallowing Dysfunction 
22. Hypothyroidism 
·23. Hypercarbia 
24. Hypoxemia 
25. Clinical Depxession 
26. Peri-operative vascular leak 
27. Respiratory Acidosis 
28. Anemia 
29. Atrial Fibrillation 
30. 8ickEnth.yroid Syndrome 
31. Prerenal Azotem.ia 
32. Moderate Differentiated Encephalopathy 
33. End Stage Renal Disease 
34. Pulmonary Vein Stenosis 
3 5. Urinary Tract Infection (UTI) 
36. Adrenal Insufficiency 
37. Cholecystitis 
3 8. Wound Dehiscence 
.39. Extracellular Fluid Volume Depletion 
Each of the above diagnoses appear to be related to :Ms. Marquardt's underlying 
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renal disease, the iatrogenic efforts made by the medical staff to diagnose and treat the 
underlying renal disease, the nosocomial infections resulting from her long hospital stay, 
problems caused by tb.e inability of the medical staff to correct the fluid imbalance 
situation caused by her renal dysfunction, or from the effects of the long-term hospital 
stay and the decompensation caused by the overwhelming medical and emotional· 
conditions. 

Ms. Marquardt has been followed by her primary care physician Raymond Cole, 
D.O, 107 W. Chicago, .Brooklyn, M149230, her nephrologists RV. Nagesb, MD., 205 
N. Bast Avenue, Jackson, MI 49201, her pulmonologistRobertD. Albertson, M.D., 900 
E. Michigan Avenue, Jackson, MI 49201, and.her cardiologist Bischan.HasSl.llli.zad.eb, 
M.D .• 205 Page Avenue, Suite B, Jackson, lv:II 49201. 

The standards of care for anesthesiologists and cardio-thoracie' surgeons assisting 
in cardiac surgeries involving the use of cardiopulmonary bypass equipment require that 
Trasylol not be used: during cardiac valve procedure$-,performed after November 2006, 
given the advisories issued by the FDA and Bayer. Toe standards of ~are for both. 
specialties also reqcire that ~lol induced renal disease should be ruled out as soon as 
possible, jf renal disease is diagnosed or suspected following a surgical proc~ure in 
which Trasylol was used. These same standards require the appropriate use of Heparin in 
conjunction with the con.cun:entuse ofTrasylol. The anti-ooagolation effect of Heparin 
must be isolated .from fh.e overall anti-coagulation effect of Heparin and Trasylol in 
combination. Trasylol should not be used as a Heparin sparing agent. Additional· 
Heparin therapy may be needed even if ACT levels are elevated. Protamin.e titration to 
measure Heparin therapeutic levels must be perfon;n.ed before the administration of 
Trasylol and th.at baseline level must be used to determine llHeparin is needed to 
maintain. anti-coagulation therapy intra-operatively and post-operatively, given. that the 
Trasylol in a renal insufficient patient might be long-lasting and affect anti-coagulation 
test results, leading to reduced Heparin. therapy post-operatively. These standards of care 
also require the physician to identify, carefully monitor and effectively treat fluid levels 
to avoid cardiopulmonary complications due to fluid overload or due to extracellular fluid 
volume depletion. ff diagnosed, Trasylol induced renal disease must be aggressively 
treated with appropriate anti-thrombotic drug therapy, and therapeutic He_parln. levels 
must be implemented to counter the Trasylol induced coagulopathy. Tf Trasylol is 
:indicated, the applicable standards of care require that a test dose of 1 ml be given at least 
ten minutes before the loading dose. Then the loading dose should be given slowly over 
a 20730 minute time period after induction of anesthesia and before the stemotomy, while 
the patient is in a supine position. Th.en the constant infusion of the drug is begun and 
continued until the surgery is completed and the patient leaves the operating room. 

Drs. Haft and Umashankar, together ~ith. their associates, residents and fellows, 
breached applicable standards of care for cardiac surgeons and/or anesthesiologists 
assisting :in cardiac procedures in fue following ways: 

1. They used Trasylol incident to a mitral valve replacement procedure. 
despite the indications published by the FDA and the manufacturer Bayer; 
or, in the alternative, they failed to remain current orithe indications for 
the drug and used the drug during an off.,.label procedure. 

2. They used. Trasylol for an. off-label purpose, when the FDA and the 
manufacturer, who were aware of the off-label uses of the drug, cautioned. 
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against using the drug for any procedure other than. a CABG procedure, 
until the drug's safety could be fully reviewed. 

3. They ignored Ms. Marquardt' s preoperative history of other drug allergies 
and renal insufficiency, which placed her at an increased risk of an. allergic 
reaction to Trasylol and/or at an increased risk of further renal disease 
from the drug. 

4. They failed to ad.minister a test dose of Trasylol ten minutes before they 
began the loading dose. · . 

5. They failed. to take 20-30 minutes to administer the loacling dose of 
Tra.sylol while the patient was in a supine position, before the sternotomy 
was performed an.d before the infusion of.the drug was commenced.. 

6. They failed to adequately separate any coagulopathy caused by the 
Trasylol from any coagulopathy caused by Heparin therapy or the lack of 
that therapy, and, in so d:oin&,¥they decreased or witbl:i.eld Heparin therapy 

• from the patient when sl:ie actiiall.y needed the therapy to counteract the 
Trasylol effects on the kidneys.· 

7. The failed to recognize the connection between Trasylol (thrombosis) and 
i:he hY,Pocoagulopathy demonstrated in the laboratory results. 

8. They failed to institute dialysis ·and/or appropriate diuretic therapy in a 
timely ma:n:uer to maintain. an-appropriate fluid balance. · 

9. They failed to diagnose Trasylol induced renal disease, and treat it 
appropriately in a ii.mely. manner. 

I 0. They failed to diagnose the prerenal disease caused by the Trasylol and 
recogmze th.at me problems tb.ey were encountering in regards to 
pulmonary edema, cardiac dysfunction and other organ system failures 
were directly related to the renal disease, iatrogenic consequences of the 
inappropriate treatment protocols, nosocomial infections and/or from long 
periods of ventilation, de compensation and debilitation. 

Drs. Ha.ft and Umashanka:r, together with their associates> residents and fellows, 
would have complied with applicable st:andards of care, if they had decided not to use 
Trasylol during Ms. Marquardt' s mitral valve reprur procedure on July 20, 2007, given 
the FDA and manufacturer warnings against using it for such procedures. If 1hey felt that 
the procedure and patient warranted the use of Trasylol, then they needed to recogmze 
the other risk factors presented by her prior drug allergies and pre-existing renal 
insufficiency. They also had to use the drug as indicated in the insert regarding a test. 
dose, the loading dose and coagulation assessments during and after the procedure. They 
also had to rule out Trasylol induced renal disease given the problems that presented in 
the immediate postoperative period. Then they'in.eeded to treat the Trasylol induced renal 
disease, the coagulol')athy, the fluid imbalance and the effects of the renal disease on 
other organ systems in a timely manner. 

AB a direct and proximate result of the above negligent acts by Drs. Haft and 
Umashankar (together with their associates1 residents and fellows), Ms. Marquardt was 
given a contraindicated drug during her mitral valve repair procedure on July 20, 2007. 
This drug then caused a prerenal condition complicated by an obstroctive condition of the 
kidneys. She also was suffering from a coagulopathy that was caused by the Trasylol, 
and aggravated by the lack of effective treafment in the postoperati.ve period of time. Her 
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renal disease, coagulopathy, multi-organ dysfunction. acidosis and a significant fluid 
imbalance. resulted fu a constellation of problems that went untreated or maltreated for a 
long time. The lack of effective treatment and accurate diagnoses led to a series of 
iatrogenic :injuries due to a prolonged and :ineffective treatment phase following the 
operative complications. The fluid imbalance, the coagulopathy, the renal dysfunction. 
the iatrogecic in.juries and the nosocomial infectlons prolonged Ms. Marquardt's recovery 
phase. She was forced.to endure long-tenn ventilation, hemodialysis, poly-drug therapy> 
severe depression. as she tried to cope with the lengthy hospitalization. and extreme 
debilitation. She remained hospitalized for four and on.~:h.alf months, was discharged on 
hemodialysis, is oxygen dependent due to changes in he lungs from the AR))S, SJRS, 
pulmonary edema, nosocom.ial pneumonia, pleural effusion. and atelectasis, ongoing 
renal· disease, ongoing liver disease, heart problems that must be treated with medication 
and severely debilitated. Her multiple medical problems that began following the above 
surgery and post~operative complica"{:rons eventually led to her death on January 27, 2010 . 

• She wen.t from an independent persoii:who was able to perform all of her ADL's> except 
when her mi:tral valve failed, to a person. totally dependent on h.e husband and others to 
perform her ADL 's and eventually death from: renal failure complications. She was also 
completely oxygen dependent and se11.erely disabled due to the poor care and treatment 
she received during her four and one--half months ofhospitalization. These problems 
wexe directly related to the complications from a drug she should.not have been given 
and directly related to the ineffective care and treatment she was given. thereafter. 

Respectfully submitted, 

4- elk 
Thom.as C. Miller 

TCM:mls 
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THOMAS C. MILLER 
J?.O.BOX:785 

SOU'l'BFIELD, MICHIGAN 48037 
248-210·3211 

September 2, 2011 

Vellaiah. Durai Umashankar, M.D. 
c/o University of Michigan Cardiovascular Center 
Department of Anesthesia 
1500 E. Medical Center Drive, SPC 5861 
Ami. Arbor, :MI 48109 

Re: Sandra D. Marquardt 

Dear Dr. Umashankar: 

You are hereby notified that SandraD. Marquardt intends to file suit against 
Jona.than. Haft, M.D., and Vellaiah Durai Umashankar, M.D. upon tb.e expiration of182 
days from the above date. This notice is being provided pursuant to MCL 600.2912b. 
This same statute places certain.requirements upon each of you as well. One offu.ose 
o bligaiions is to provide tb.e undersigned with a notice of meritorious defense, which 
must be provided.with.in 154 days from the date a'qove. 

Ms. Marquardt's medical history is well documented in tb.e University of 
Michigan Hospitals and Medical Centers' chart covering the above admission. Ms. 
Marquardt agrees that it contains the relevant medical history necessary for this notice of 
intent In addition, all of the :relevant medical. treatment regarding this-notice of intent is 
contained in that hospital chart. Cernµnportions oftb.e care and treaimentprovidedto 
Ms. Marquardt should be highlighted below, so that there is sufficient context to explain 
the~ being made below. 

Ms. Marquardt was known to have suffered dp.ig reactions to penicillin and 
cefui.axone. Her baseline or pre-operati-ve renal :function studies revealed some degree of 
renal insufficiency. Specifically, her pre-operative crea:tin:i.ne level was reported to be 1.4 
( on two occasions), ·her pre-operative BUN level was reporte.d to be 21 (on two 
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occasions) and th.ere was evidence of signifi~ant levels of blood in her pre-operative 
urinalysis. 

Dr. Ha.ft admitted Ms. Marquardt in order to stabilize her cardiovascular status 
before performing a miti:14 valve replacement procedure. He was particularly interested 
in getting :her off her Coumaclin and onto 'N Heparin, so that her coagulation could be 
more closely controlled during and after the surgery. Re wanted the INR to be equal to 
or less than 2.0 and he want.ed her PIT levels to be between 50 and 70 before proceeding 
with. the surgery. Her JNR. was 2.8 on adtnissibn and bad fallen to 1.6 by July 19th. Her 
l"!'T was 42.9 on admission and fell to 33. 1-by July 19tti: . He initially planned on surgery 
for July 24tli;' however, that date was subsequently moved up to July 20th. · 

The Anesthesia Record, which was prepared :incident to the mitral valve 
replacement procedure performed on July 20th, established the following ti.meline: 

1., The anesthesia was started at 0645. 
2. The patient was brought to the operating room at 0702. 
3. The anesthesia induction ended at 0801. 
4. The patient was placed in the left lateral decubitus position at 0804. 
5. The baseline ACT was drawn. at 0804 and reported to be 157 (tb.e exact 

equipment used is not reflected on the chart). 
6. The surgical incision was made at 0839. [No test dose o:r loading dose of 

Trasylol was administered before the incision and tho:racotomy as 
required by the manufacturer in its insert.] 

7. The 200 ml loading dose of Trasylol was given a± 0909. [No test dose 
was giyen before the loading dose, as required by the manufacturer in 
its insert.] 

8. The fust ACT level obtained after the loading dose of Trasylol was 
reported as 999, whlch was apparently the highest level that could be 
digitally displayed by the equipment, at about 0915. 

9. The Trasylol infusion dose of 50 mlt'.br was begun at 0918. 
10. The first dose of Heparin was administered at 093 0. [There was confusion 

in. the record as to the exact dosage given at that time. The 'Written 
chronology indicates that 25,000 units were given. The graphic summa:ry 
indicates that 2,500 units wen;: given; however, the total on the graphic 
summary indicates that 35,000 total units were given during the procedure, 
which would have included 10,000 units at 1230. Dr. Haftindicates in.bis 
operative report that she was "systemically hepar.inized with 3 mg/kg 
sodium heparin'', which would mean. that she was given about 250 mg. 
given her kuown weight of 77 .1 kg.] 

11. Full cardiopulmonary bypas~ was initiated at 0942. 
12. The first ACT level obtained after the Trasylol and Heparin were given 

reflected a continuing level of999 at 1015. 
13. The ACT level obtained at about 1115 revealed a level of 545. 
14. The ACT level obtained. at about 1215 revealed a level of 499. 
15. Th~ second dose of Heparin contafu.il?.g 10,000 or 1.000 units was given at 

1230. 
16. The ACT level obtained at about 1300 revealed a level of 387. 

2 
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17. Toe cardiopulmonary bypass was terminated at 1311. (The tota1 time 
spent on the b:ypass equipment was reported by Dr. Haft to have been 
209 nrinutes.] 

rn: The ACT level obtained at about 1315 revealed a level of 590. 
1~. A250mgdoseofProtaminewas gi.venatahout 1330. 
20. A 50 mg dose of Protamine was given at about 1400. 
21. The A,CT level obtained at about 1400 revealed a level of 158. 
22. The surgical dressing was completed at 1445. 
23. The patient was transferred to the TICU at 1501. 
24. The anesthesia was ended at 1515. 
25. The Trasylol infusion was tennina:ted at about 1530. 
In January 2006 a group of physicians and research. e:x:pftp:s published the results 

of an extensive study comparing the drug Trasy.lol 'With two other similar acting drugs. 
Their findings were accepted for publication in the prestigious Ne:w England Journal of 
Medicine. Tb.at article. together with a similar smaller study published in the March 2006 
•issue of Transfasion, began to raise serious questions about the' safety of Trasylol. The 
FDA apparently became aware of those two studies and responded by publishing a 
"Public Health. Advisory for Trasylol" dated February 8, 2006. In that advisory they 
informed the medical profession, particularly the cardiac surgeons and anesthesiologists> 
that they were aware of two studies that were reporting an increased risk of death and 
serious injury due to renal and heart disease incident to the use ofTrasyloI. when 
compared to the incidence of such results in patients who received two similar acting 
drugs. Following the FDA investigation and following consultai;ions with the drug>s 
manufacturer, the FDA adopted a revised :insert to be distributed to all physicians who 
were the end users of the drug. That new insert was published and made available to the 
relevant physicians in. November 2006. Iu that publication. the manufacturer added. · 
additional information and cautionary con.tent regarding the risk of renal> cardiac and 
vascular risks with. fue use of the drug. Of particular note was the manu:fuct.urer>s 
"Indications and Usage» section. Trasylol was indicated for prophylactic use to reduce 
perioperative blood loss and th.e need for blood transfusion in patients undergoing 
cardiopulmonary bypass in the course of coronary artery bypass graft snrgerywho 
are at an increased risk for blood loss and blo.od transfusion. · 

It should be noted that the earlier :insert also limited the indications to patients 
undergoing coronary artery bypass graft procedures in which ca:rdiopuh:nonazy bypass 
eq_uipment was used; however, both the medical specialists involved and the 
manufacturer itself were aware that the drug was being used for off.label surgeries 
including cardiac valve replacements, In December 2006 the FDA again advised the 
medical community that it was very concerned about Trasylol; however, it wanted more 
infonna:ti.on before making a decision regarding the safety of the q.rug. The FDA 
requested and Bayer agreed to :inform its customers that the drug was to be used in strict 
compliance with the insert. Specifically, the manufacturer told its users to adhere strictly 
to the :indications contained in tl:i.e old and new insert. i.e. it was to be used only in CABG 
procedures. The FDA issued a press release regarding the new insert in December 2006, 
a:n.4 Bayer drafted a form letter, wbich it sent to each. of its customers in the same month. 
The FDA indicated that it wanted the physicians· to "understand '!;he new wamings and 
use the product as directed by the [insert)". The new insert specifically stated that the 
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drug was to be used only during CABG procedures. In the December letter the company 
also made it very clear to the physicians that the drug was to be used incident to CABG 
procedures oDly. They also advised the physicians of the renal and caxdiae risks raised in 
the literature. The letter highlighted the changes :in the new insert, which ha.d been 
published in November 2006. It is believed th.at the information from the FDA and from 
Bayer was communicated directly to Dr. ~ Dr. Um.ashankar and/or the University of 
Michigan Hospitals and Medical Centers in late 2006. 

The revised 2006 insert made many critical points relevant to the facts in this 
matter. First, the use of the drug was to be restricted to CABG procedures, and was not 
to· be used for valve replacement procedmes. Secon<4 patients with. pre-existing renal 
insufficiency were at an increased risk of developing renal complications from the use of 
Trasylol. Third, patients 'With. other drug allergies were ,;i;i.ore likely to have a reaction to 
Trazylol. Fourth. a test dose of Trasylol was to be given at least ten minutes before the 
loading dose of the drug. Fifth, the loading dose was to be given over a 20-30 minute 
time period before infusion of the drug. Sixth, the patient was to be placed in a supine 
position during administration of the test dose and the loading dose. Seventh., the patient 
-was to be closely mo:ni.tored closely for possible coagulopatb.y when Trasylol and 
Heparin were administered concune.n.tly. An elevated ACT level might not reflect a high 
therapeutic level of Heparin, when Heparin was administered concun:entl.y with. TrasyloL 
Eighth., Protam:ine titration should be used. to establish the adequacy of Heparin levels 
before any Trasylol is given, so that the an:tiucoagulation effects oftb.e two drugs can be 
separated, and so that the results of that titration could be used to determine the effect of 
the Heparin therapy through.out the operative and post-operative phases. N'mth,. the 
therapeutic level ofHepru:io. must be kept above certain levels during the procedure 
(reflected by careful monitoring of coagulation studies) independent oftb.e anti
coagulation effect created by the Trasylol given concurrently with Heparin. 

The medical records of Ms. Marquardt reflect that no test dose of Trasylol was 
adm.inistereq ten minutes before the loading dose. The patient was not in a supine 
position when. she was given the loading dose of Trasylol. The loading dose was not 
given slowly ove.r a 20-30 minute period of time ( oDly nine rci.n.utes separated. the lea.cling 
dose from the start of the infusion ofTrasylol). Iv.£s. Marquardt had a history of two 
different drug allergies. The procedure was a valve replacement procedure and not a 
CABG procedure. Mil. Marquardt did have evidence of pre-operative kidney 
dysfunction. Lastly, she was not closely monitored after the administration. ofTrasylol 
and Heparin to determine the anti-coagulation effect of Heparin alone versus the 
synergistic anti-coagulation effect of the two drugs in combination. 

Following the surgery. during which. Ms. Marquardt received Heparin and 
Trasylol, she began to manifest significant clinical signs and symptoms ofrenal disease, 
which led to multiple other organ system problems. The lack of attention to her renal 
complications from the Trasylol resulted in other iatroge:ni.c complications and 
nosocomial infections. Despite numerous medical diagnoses formuiated by the numerous 
phY,sicians who treated Ms. Marquardt over the four months of post-operative care, the 
diagnosis ofTrasylol induced pathology never appeared. It was not even. mentioned as 
part of anyone1 s differential diagnoses. The various treating physicians did proffer 
opinions regarding the etiology of her renal disease specifically th.at they were post-op 
complications and that may have been.related to the lengthy period of time spent on the 
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bypass equipment; however, they never once mentioned the drug Trasylol as a possibie 
factor. 

During tb.e time Ms. Marquardt was ·an inpatient at the University of Michigan 
Hospit(1J;Jhe :(allowing_ diwioses were made and repeated often by the various 
physicians charged with providing her with. care for her post-operative complications: 

1. Various nosocomial infectlons~ bacteremia and sepsis. · 
2. HYPerglycemia secondary to surgical stress requiring Tight Glycemic 

Control 
3. Oligurlc 
4. Diminished Coronary Output/Coronary Index 
5. Hemolysis secondary to long coronary bypass machine time 
6. Fluid overload. 
7. Renal Hypoper.fusion 
8. Polyurl.c Renal Failure secondary 'to prolonged pump time 
9. Acute Tubular Necrosis (ATN) ·. 
10. Hype.rphosphatemia , .. 
11. Acute Kidney Injury (AKI) secondary to A'IN 
12. Hypotension ·:· 
13. Pulmonary Edema 
14. Non~oliguric Renal Failure 
15. Acute Respiratory Distress Syndrome (ARDS) 
16. Systemic Inflammatory Response Syndrome (SIRS) 
17. Prolonged Respiratory Failure 
18. Hem.aturia · 
19. Metabolic Acidosis 
20. Pleural Effusion 
21. Swallowing Dysfunction 
22. Hypothyroidism 
23. Hypercarbia 
24. Hypoxemia 
25. Clinical Depression 
26. Peri.--o:pera:five vascular leak 
27. Respiratory Acidosis 
28. Anemia 
29. Atrial Fibrillation 
30. Sick Euthy:roid Syndrome 
31. Preren.al Azotemia 
32. Moderate Differentiated Encephalopathy 
33. End Stage Renal Disease 
34. Pulmonary Vein Stenosis 
35. Urinary Tract In.fecti.on (UTI) 
36. Adrenal Insufficiency 
37. Cholecystiti.s 
38. Wou:o.dDehiscence . 
39. Extracellular Fluid Volume Depletion. 
Each of the above diagnoses appear to be related to Ms. Marquardt' s underlying 
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renal disease, tb.e iatrogenic efforts made by the medical staff to diagnose and treat the 
u:uderly.ing renal disease, the nosocomial infections resulting from her long hospital stay, 
problems caused by the inability. oftb.e medical staff to correct the fluid imbalance 
situation caused by her renal dysfunction, or from the effects of tb.e long-tenn hospital 
stay and the decompensation caused by the overwhelming .medical and emotional 
conditions. 
~ .... -. Ms. Marquardt has been followed by he.r primary care physician Ra)'mond Cole, 
D .0, 107 W. Chicago, Brooklyn, MI 49230, her nephrologists RV. Nagesh, M.D., 205 
N. Bast Avenue, Jackson, MI 49201, her puJmonologist Robert D. Albertson. M.D., 900 
E. JY.fichiganAvenue, Jackso:n.1Y.1I 49201, and her cardiologistBischanHassunizade~ 
M.D., 205 Page Avenue, Suite B, Jack.son, MI 49201. 

The standards of care for anesthesiologists and cardio-thoracic surgeons assisting 
in. cardiac surgeries involving the use of cardiopnknonary bypass equipment require that 
Trasylol not be used during carcliac valv6procedures performed. after November 2006, 
given the advisories issued by the FDA and Bayer. The standards of care for both 
specialties also require that Trasylol indueed renal dis~ase should be ruled out as soon as 
possible, if renal disease is diagnosed or suspected following a surgical procedure in 
which Trasylol was used. These same standards require the appropriate use of Heparin in 
conjuncti.on with the concurrent use of Trasylol. The antiwcoagulation effect of Heparin 
must be isolated from. the overall an.ti-coagulation effect of Heparin and Trasylol in. 
combination. Trasylol should not be used as a Heparin. sparing agent Additional 
Heparin therapy may be needed even if ACT levels are elevated. Prata.mine titration to 
measure Heparin therapeutic levels must be performed before the adminisiration. of 
Trasylol and that baseline level must be used to detem:rlne :if Heparin is needed to . 
maintain anti-coagulation therapy intra-operatively and post-operatively, given that the 
Trasylol in a renal insufficient patient miglit be longwlasting and affect anti-coagulation 
test results, leading to reduced Heparin therapy post-operatively. These standards of care 
also require fue physician to identify, carefully monitor and effecti.vely txeat fluid levels 

. to avoid cardiopulmonary complications due to fluid overload. or due to extracellular fluid 
volume depletion. If diagnosed, Trasylol induced renal disease must be aggressively 
treated with appropriate anti-tbromboti.c drug therapy, and therapeutic Heparin levels 
must be implemented to counter the Trasylol induced coagulopathy. IfTrasylol is 
indicated, the applicable standards of care require that a test dose of I ml be given at least 
ten minutes before the loading dose. Then the loading dose should be given slowly over 
a 20-30 minute time period after induction of anesthesia and before the stemotomy, while 
the patient is :in a supine position. Tb.en the constant infusion of the drug is begun and 
continued tmtil the surgery is completed and the patient leaves the operating room. 

Drs. Haft and Umashankar, together with their associates, residents and fellows, 
breached applicable standards of care for cardiac surgeons and/or anesthesiologists 
assisting in cardiac procedures in tb.e following ways: 

1. They used Trasylol incident to a roitral valve replacement procedure, 
despite the indications published by the FDA and the manufacturer Bayer; 
or, :in the alter.aati:ve, they failed to remain current on the indications for 
the drug and used the drug during an. off-label procedure. 

2. They used Trasylol for an off-label purpose, when the FDA and the 
manufacturer, who were aware of the off-label uses of the drug, cautioned 
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against using the drug for any procedure other than a CABG procedure, 
until the drug's safety could be fully reviewed. 

3. They ignored Ms. Marquacdt's preoperative history of other drug allergies 
and renal insufficiency, which placed her at an increased risk of an allergic 
reaction to Trasylol and/or at an increased risk of :further renal disease 

· from the drug. 
4. They failed to administer·a ·test dose of Trasylol ten minutes before they 

began the loading dose. 
5. They failed-to take 20-30 minutes to administer the loading dose of 

Trasylol while the patient was in a supine position. before the stemot.omy 
was performed and before the :infusion of the drug was commenced. 

6. They failed to adequately separate any coagulopatb:y caused by the 
Trasylol from any.co&glllopath.y caused by Heparin therapy or the lack of 

~ - thai therapy, and> in so doing, they decreased or withheld Heparin therapy 
from tb.e :patient when she actually needed the therapy to counteract the 
Trasy!ol effects on<the kidneys. 

7. The fail~d to recognize the connection between. Trasylol (thrombosis) and 
the hypocoagulopaftiy demonstrated in the laboratory results. 

8. They failed to institute dialysis an.cl/or appropriate diuretic therapy in a 
timely manner to mamta.in an appropriate fluid balance. 

9. They failed to diagnose Trasylol induced renal disease, and treat it 
appropriately in. a timely manner. 

10. They failed to diagnose the prerenal disease caused by the Trasylol and 
recognize that the problems they were encountering in regards to 
pulmonary edema, cardiac dysfunction and other organ system failures 
were directly related to the renal disease. iatrogenic consequences of the 
inappropriate treatment protocols~ nosocomial. infections and/or from long 
periods of ventilation, decompensation and debilitaiion. 

Drs. Haft and Umashankar, together with. then: associates, residents and fellows, 
would have complied with applicable standards of care, if they had decided not to use 
Trasylol. during Ms. Marq_uardt's mitral valve repair procedure on July 20; 2007, given 
the FDA and manufacturer warnings again.st using it for such procedures. If they felt that 
the procedure and patient warranted the use of Trasylol, then they needed to recognize 
the other risk factors presented by her prior drug allergies and pre-existing renal 
:insufficiency. They also had to use the drug as :indicated in tb.e insert regardipg a test 
dose, the loading dose and coagulation assessments during and after the procedure. They 
also had to rule out Trasylol induced renal disease given the problems that presented in 
the immediate postoperative period. Then "they needed to treat the Trasylol induce<;). renal 
disease, the coagulopatb.y, the fluid imbalance and the effects of the renal disease on 
other organ systems in a timely manner. 

As a direct and proximate result of the above negligent acts by Drs, Haft and 
Umashankar (together with their associates, residents and fellows). Ms .. Marquardt was 
given a contraindicated drug during her mitral valve repair procedure on July 20, 2007. 
This drug then caused a prerenal condition complicated by an obstructive condition. of the 
kidneys, She also was suffering from a coagulopathy tbat was caused by the Trasylol, 
and aggravated by the lack of effective treatment in the postoperative period of time. Her 

7 
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renal disease> coagulopathy, multi-organ dysfunction, acip.osis and a significant fluid 
imbalance resulted in a constellation of problems that went untreated or maltreated for a 
long tiI!le. The lack of effective i.:reatment and accurate cliagnos~.s led to a series of 
iatrogenic injuries due to a prolonged: and ineffective treatment phase following the 
operative complications. The fluid imbalance, the coagulopathy, the renal dysfimcti.on, 
the iatrogenic injuries and the nosocomial :infections prolonged Ms. Marquardt"s recovery 
phase. She was forced to endure long-term ventilation, hemodialysis, poly-drug therapy, 
severe depression, as she tried to cope with the lengthy hospitaliza'f:i0n and extreme 
debilitation. She remained hospitalized for four and one•half months, was discharged on 
hemoclialysis, is oxygeh. dependent due to changes inhe lungs from the ARDS, SIRS, 
pulmonary edema, nosocomial pneumonia, pleural effusion, and atelectasis, ongoing 
renal disease, ongoing liver disease, heart problems that must be treated with medication 
imd severely debilitafyd. Her multiple medical problems that began following the above 
surgery and post-operative.-complications eventually led to her death. on. January 27, 2010. 
She went from an independent person who was able to petform all of her ADL's, except 
when. he.r..mitral valve failed, to a person totally dep·endent on he husband and others to 
perform her ADV s and eventually death :from renal failure com.plicati.ons. She was also 
completely oxygen dependent and severely disabled due to the poor care and treatment 
she received during her four and one-half months ofhospitalization. These problems 
were directly related to th~ complications from a drug.she should not have been given 
and directly related to the ineffecti:ve care and treatment she was given thereafter. 

Thomas C. Miller 

TCM:mls 

8 
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STATE OF MICHIGAN 

lN T.Elt COURT O:F CLAIMS 

SAR.ONE. MARQUAlU'.>T, :Personal Representative 
of the Estate of SANDRA D. MARQUARDT, 

Plainti:ft; OPJ'.NION AND ORDER 

y 

UNIVERSITY OF MlCEIGAN BOARD 
OF REGENTS, 

HON. ROSEMAE1E B. AQUlLrnA 

DocketNo.10-4-MH 

Defendant. 

At a session of said Co.urt held in tb,e City of 
Lansing, County oflngham, Stat~ of Mic~ 

this 61
h day of December, 2011 

PRESENT: Th~ Hono:rable 'Rosemarie :E. Aquilina 
Court of C.la.ims Judge 

This matter comes before the Court on Defendant U.m:v:ersity of !Yfichigan Board of 

Re~ent's f'Defendant") Motion for Summary Disposition.. 'L'his Court, having reviewed 

Defendant's brief in support.and Plaintiff's response; having reviewed aJl supporting documents 

and correspondence; having 4eard oral argument; and being.full.1 apprised of the issues, states 

the follo'V'llil.g: 

:BACKGROUND FAC'rS 

On July 20, 2007, open heart surgery was perfoJ:¥3.ed OJ! Sanqra D. Marquardt ("Ms. 

Marquardt") to replace a valve at tb.e University of:M'ichigan Health Systpm. by their surgical and· 

anesthesia strffs. During the procedure, the drug Trasylol was 1lsed to control bleedmg. Ms. 

Marquardt spent the nerl four months in. the hospital dealing with signifii;ant complications from 

the surgery, On December 31, 2007, Ms. Marquardt retamed counsel to investigate the case 



315b

Dr. Umashankar's Post-Remand 
Motion for Summary Disposition

R
EC

EIV
ED

 by M
SC

 8/10/2020 5:38:21 PM

.. -.. 

against the University of Michigan. ~ealtb. System's surgical and ~esia ~ whioh are 

answerable to the University of Michigan Board of Regents. Defendant. On February 8, 2008, a 

request for medical records was sent to Defendant. On May 8, 2008, Pefendan.t produced the 

medical records. 

On. January 15, 2009, the Federal Drug Administration documeµts and medical journal 

articles reg&ding the dmg Trasylol were reviewed. by Plainti:ff's cQnnseL Plainiiff's counsel and 

lv.fs. :Marquardt decided liability rested with Bayer and not with Defenda,nt. A letter was sent to 

~-~7r in;fonning them that Ms. Marquardt wished to make a claim for gamages. About four or 

five months later, Plaintiff's counsel received a call from a representative of Bayer in which it 

was reveale9- that the various advisories and re'llised pac:kage inserts had been sent to Defendant 

in a timely manner. 'J;'he revised :package inserts had advised using the grog for coronary artery 

bypass grafts proce~ures only, 

On. July 20, 2009, the two year statute for medical malpractice claims approached, and 

Plain:tlff's counsel ~dv:ised the Ms. Marquardt that a notice of intent sb.ould be sent to Defendant, 

just in case the claim against Bayer could not be settled. The notlce of intent would perm.it 

counsel time to obtain a. consultation from a specialist regarding whether or not this was 

malpi:actice. On July 20, 2009, tb.enotice ofint~t was sent to Defendant, On Januacy 19, 2010, 

the :first day the Court of Claims was open for business following the 9x:piration of the tolling 

period, Plaintiffs counsel filed tl:te com.plaint On January 27, 201P, Ms. Marquardt died 

allegedly as a result of injuries she had sustain.Eid following surgecy on July 20, 2007. On May 

20, 2010, this Court entered an or<ler substituting the Estate of Sandra M:arquardt :in place of the 

individual Ssndra Marquardt, after a petition. for commencement proceedings had been filed with 

the Jackson County Probate Court. On JUD.e 14, 2010, lette~ of authority were issued to Saron 

2 
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1:viaxqu.ardt ("Plafu.tiff'') by ~ Jackson County Probate Court. 

DEFENDANT'S ARGUMENT 

The claims against Defendant a.re barred as a matter of !aw based on the expiration of the 

statute of.limitations, pmsuant to MCR 2.116(C)(7). A complete.readillg of the plain. language 

of MCL 600.S6S8(c) con:fums that the tolling period does not begin. to ti.ill until the day after the 

nonce of intent is served. Only the remaining days in the statutory period remain at the end of 
~ 

the notice period, In this case, there are no days left remaining in the statutory period after the 

date Plaintiff gave notice. 

Since the nonce ofinte:ot was served on July 20, 2009, the tollin~ period began to run on 

J'uly 21, 200.9, with zero days remaining on the s1atute of limitations. When the tolling perlod 

ended, the statute of limitations had already expired. and there was no tlme left to file a 
. complaint. De:wan v J(howy 2006 tJ.lich. A:pp LBXCS 884 is dirtctly on pQint in this case. De'r'!an 

provides that if the notice of m.tent is served on. the last day of the ~tu:l:e of limitations, the 

tolling period does not apply. 

Plaintiff improperly relies on Omelenchuk -v City of Warren 461 Mich 567 (2000), 

Decosta v G()ssage, 486 lv.fich 116 (2010), Dunlap,., Sheffield, 193 Miqh App 313 (1992), and 

Buscaino v Rhodes, 385 Mich 474 (1971), m support of his c1*n, ·Neit}ier Decosta nor Dunlap 

provide support foi: Plaintiff's claim. Decosta mereiy stands for t'!J.e proposition that a notice of 

in.tent is determined filed on the ~y it is served, and Dunlap supEorts Oefendant's position that 

the tolling period began the day after the notice is served. Plaintifrs reliance on. On;elenc:huk is 

inapplicable to this case because the Omelenhuc'k case deals with a notice of intent :filed well 

within tb.e statute of llmitati.ons and did not address the issue in this case where tb.e statu.te of 

limitations had ex.pired. 

3 
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MCL 600.5856.(c) and MCR 1.108(1) clearly contradict Plaintitf's arguments based on 

Ome1enchult;, and state that the tolling pmod bc:gins the day after the :potice of intent is filed. 

The statutes are to be followed as w.dtten and following the statutes ~ vaitter4 as well as the 

interpretation in Dewer~~ tb.e statute of limiiatiops in this case expired before i:he tolling period 

began. and summary disposition is appropriate. 

Plainti.fflms failed to comply with MCL 600.6431(3), y,rhich prqvides that in all actions 

for personal. injuries against a State institution, i;he claimant shall :ijle wi(b. ~ Clerk of the Court 

of Claims a no~ce of intention. to file a claim, or file the claim.}tself, Vlit}rln 6 montps following 

the ocoun:ence that gives rise to the :Potential cau.se of action. The Court of Appeals in McGahan 

speci:fically stated that the MCL 600.6431(3) filing requirement is a condition precedent to sue 

the state in a personal m.jury action. McCahct11 v Brennan, et al1 2011 Mlch App LEXIS 210 

(Mich Ct. App, Feb 1, ion). Tb.e McGahan c.ourt also stated that subeyt.anti.al compliance does 

not satisfy .the :requirements ofMCL 600.6431(3). Id. T.fle.July 20, 2009. notice of intent, which 

was not filed with the Cler~ was provided. for two years after the·event giving rise to the cause 

of action. MCL 600.6431(3) clearly requires thl).t a plain.ti.ff with a persqnal injury claim against 

the state must file with the clerk on the Court .pf Clrums a notice of intent to sue or an actual 

claim 'Witbin six months of the date of1he events giving rise;. in the claim. Plaintiff :failed to do so 

because the surgery took place on J'Oly 20, 2007, and 'Plainti.:ff:fil~;on Jlll:y 20> 2009. 

Finally. MCL 600.6431 does not require fuat the defendant dem®Strate prejudice when a 

plaintiff fails to comply with a statutory requirement . Id. The Court of Appeals reaffirmed the 

controlling nature of McGahan in Kline v Department of Transportation, 2011 Mich App LEXIS 

411, even ~oug'b. the panel disagreed with the ruling of McCahan. 

The death savings provision ofMCL 600.582 does not apply in tms case, 

4 
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Defendant relies principally upon dictum contained in the 'Unpublished decision in Dewan 

v Khowy 2006 Mich App LEXIS 884, which was decided in Match 2006, The dictum contained. 

in Dewan ~d relied uppn by Defendant is actually inconsistent with the 4olding in the case, and 

that dictum was inconsistent witb. the Michigan Supreme Court decision m Omeleru:huh City of 

Warren, 461 Mich 567 (2000). 

In Dewan, the claimed negligence occm:red on June 4;-2002. The plamtiffm Dewan filed 

a notice of intent on June 4, 2004, which was the last day of the statute of limitations. The Court . . 
of Appeals found that the 182 day tolling period ended on December 3, 2004. The plaintiff in 

the Dewan matter did not file her complaint until December 6, 2004, which was Monday. 

Defendant mistakenly relies Ol;l. dictum in Dewan. The Dewan court. in affirming tb.e trial court's 

granting of summary disposition, stated, in dictum. that "[tJhe 182 ~Y tolling period bega:ri. 

'·- !1.liliring on $une 5; 2004, MCR 1.108(1) and expired on Friday, Decemlier 3, 2004." Toe Court 

also stated.'that since the entire 182 days had to be allow~d to~ tb.e complamt could not be 

filed on Oecember 3, 2004. That finding was inconsistent with the Court's decision. affirming 

summary disposition because i;he complaint was not 'timely .filed on Deceµ:i.ber 3, 2004. but mtb.er 

December 6, 2004. 

In co.nttast. the Court of Appeals in Zwters v Growney, 286 Mich App 38, 4$>-41 (2009), 

stated plailltiff could ha.Ye timely :filed her COIDJ)laint 182 day.s from the date of filing notice of 

intent. Toe plamtiff in Zwiers suffered injuries on September 2, 2005. On August 30, 2007, 

plaintiff served her notice of intent on defendants. On.February 27, 200~, 181 days ~r serving 

notice of intent on the defendant, plaintiff filed her complaint., The Zwiers court stated that •.•[t)0 

be m compliance witb. MCL 6002912b(l), the complaint and affidavit needed to be :filed on or 

5 
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after Februaey 28, 2008," 182 ·days afte): the filing the notice of intent. The Court specifically 

identified that a plaintiff may file a complamt on or after 182 days after nptice of intent was sent. 

If this claim against the Defendant actually accrued on July 20. 2-007, the statute of 

limitations would have expired at the end of the day on July 20, 2009, pursuant to MCR 1.108(1) 

and MCL 600.5838a(l), unless the applicable statute of limitations was tolled. Dunlap ,, 

Sheffield, 193 Mich App 313, 314 (1992). Plaintiff relies upon the unambiguous language 

contarned in MCL 600.5658(t:). which contains the tolling provision :i:eJ~vant to fuis litigation. 

That statute clearly states that the tolling beginp at the time notice is gjven, which in thls case 

was July 20, 2009. Th~ statute oflimitatio.us :had not expired on July 20, 2009 when the notice 

of in.tent~ served upon Defendant 

The Michigan Su:p-.reme Court addressed this very issue inDecost(,l, Decosta at 118. The 

Court held that if the o.otlce of intent was umely filed, then the statute qf limitatlo)lS was tolled 

pursuant to,MCL 600.5856(c). Once the statute of limitations was tplled pursuant to MCL 

600.5856(c); it remained tolled for the fall 182 days pen:nitted by Mer, 600.2912b(l), even if 

Defendant·failed to provide a notice of meritorious defep.se within 1~4 days. The Court of 

Appeals in J)ec:ker -v R.ochowiak, 287 Mich AJ;Jp 666. 667 (2010), ci~g the Supreme Court's 

decision in Bush, stateg. quite unambiguously that once no.tice of intent is given. the applicable 

statute of limitations is tolled by MCL 600.58:56. In Omelenalmk, ¢e Supreme Court was 

con:fi:onted ,:with facts that revealed that the notice of intent W8$ lllltlW to the defendant on. 

December 11, 1995. The Court clearly stated that the tolling period of 182 days ran from 

December 11, 1995 until June 10, 1996 (182 days). 

· ·· In contrast. in :Busoamo 'V· Rhodes, 385 Mich 474, 481-82 (1971), the Supreme Court 

clearly statep the tolling occw:red the moment t'he complaint was filed. flaintlff ass~rts that that 

6 
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holding can easily be us.ed to h.old thattb.e moment the notice of intent WfiS mailed the applicable 

sta:t.utc of limitations was tolled. Defendant h.a3 relied on.~ unpublishqd decision, Lancaster y 

Wease, 2010 Mich App LEXIS 1819, and DrtWan, both ofwhlch used date calcufations whicn 

were clearly mconsistentwitb. those proffered bythe Supreme Cow:tm 0,nelenchuk. 

In additlon, the notice provisions contained. in MCL 600.6431(3) were met. The notice 

requirements contained-in. MCL 600.6431(3) were not activated until a claim actoally accrued. 

Oak Comtn)ction Ca, v Highway Department, 33 Mich App 561, 565.,67 (1971) and Cooke. v 

Highway Department #-1, 55 :Mich App 336, 33$-39 (1974) support the proposition that a claim 

does not acprue, pursuant to MCL 600.6431(1), until fue state has rej~cted the administrative 

claim, and the time lim.its w:posed by that statute did not begin to run until the a¢:ninis1rative 

efforts had been denied. .Plaintiff did not app;eciate that t1:iere was a. poten:tial claim ag-a:i:o.st 

·- Defendant until its lett~r to Bayer, sent on January 15, 2009> gene~ed a call from Bayer 

regarding the nature and extent of'the notice that Bayer nad provided to :Pefendant regarding the 
. 

reslrlcted use of T:rasylol in fue middle of 2009. This is when he fi+st became aware of a possible 

claim against Defenda;nt Then on July 20, 2009, an administrativ~ claim WM filed with 

Defendant; pursuant to MCL 600.2912b, which was consistent with the requrrements con~ed _ 

in MCL 600.6431(3), and tbe claim was filed witbin 6 months of when tl:j.e claim accrued. When 

Defendant failed to settle the matter administratively by Ianuary 18, 2010, i:t became c,vident that 

Defendant had no intention of settling the case and a lawsuit would be reg-uired. This became the 

happening of the event giving rise to the cause of action as set forth in 1'4-CL 600.6431(3), which 

then :required Plaintiff tp file a notice ofintentlon to file a clailp. ortb.e cllaim itself. 

In addition, a significant number of appellate decisions liave lqng established that the 

state must show actual: prejudice in order to move fo:i: summary <li~osilion b~ed upon a 

7 
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plaintiff's :fiJilure to comply with tb.e notice reqµiremen'U3 contained in. MCL 600.64:31(3). The 

Michigan Sµpreme Coµrt :in ROY/land did not ?ddress whether or not fu~ notice requirements 

contained in MCL 600.6431 were affected by its decision, nor did it hold that all statutorily 

created notice requirements wer~ to be treated in the same m~er. The decision in May 11 

DeparttMnt of Natural Resources, 140 Mich App 730. (1985), should rem.am the controlling 

authority of showing actual prejudice. 

Lastly~ MCL 600.6452 establishes a three year statue of limitations for claims "filed 

against the State of Michigan which is controlling in this case. In a~dition, MCL 600.5852 

provides '<the claim possessed by decedent woul.d bave been saved for UR to tbree years from. the 

date the statute 0£ Iimitatlons would have expired, provided Decedent dipd withln the applicable 

statute of limitations period, or, Decedent died within 30 days after the statute oflimitations had 

expired." Therefore, Pfaintiff could have -timely filed the ~mplailJ,t on or before Ju.ne 14, 2012, 

two years after the letters of authority were issued on June 1.4. 201 O. 

CONCLUSIONS OF LAW 

Summaxy disposition ~s available, ~t to MCR 2, 116(C)(7), when a claim is barred 

by .the statute of limitati.ons. A defendant who :tµes a Motion. for SwnmarJ1 Disposit:ipn, pursuant 

to MCR 2.116(C)(7)~ may, but is not require(! to file supportive mat~rlal such ~ affidavits, 

depositions, admissions, or other documentary evidence. T11rner v Mercy Hospitals & Health 
' . 

Servic~ of Detroit, 210 '.Mich.App 345, ~48 (1995). 'When,i:eviewing a:Q.lotion pursuant to MCR 
' 

2.116(C)(1), a court must consider all affidavits, pleadmgs, and, other documentary evidence 

submitted by the :parties and construe the pleadm~s and evidence in. favor of the nonmoving 

party. Doe l' Roman Cqth1:>IicArchbis'fzop ofthe.Ara1ullocese of Detroit 264 Mich App 632, 638 

(2004). 

8 
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MCL 6'00.S838a(l) provides ''a medical :tnalpractice action. accrues at the UI!l~ ofth.e act 

or omission that is the basis for the claim of ;medical malpractice, re~dless of the 'lime the 

plaintiff discovers or otherwise has lmowledge of the elm" The Court of Appeals in McK.ine)' 

v Clayman, 237 Mich App 198, 204 (1999) ht# that the accrual date of medical malpractice 

claims is on the occasiqn of the act or omission -complained of I:n this ~e, it is July 20, 2007, 

the date of surgery. ~lain.tiff claims that the accrual date was' when Defeµdant failed to settle the 

matter administratively by January 18, 2010. Plaintiff-relies on Oak 'V Construction Co. v 

Highway Department, 33 Mich App 561, 565-67 (1971) and Cooke ,, Highway Department #:1, . 
ss·MichApp 336, 33g.:39 (1974).·fc?r support of the principle that.the ac.crual date did not begin 

until the exhaustion of administra:tlve remedies. However,. the cases retied on by Plaintiff dealt 

specifically with.state e.m.ployers who had conu:acts providing that.in or4erto :file a complaint or 

sue, the employee must pursue all administrative remedies fust. There ~ nothing of the sort :in 

··,.. this case an/1 the cases are not applicable. 'l'he}:efore, the date of accrual is not wpen Plaintiff 

found there was a potential claim against Defend.ant when receivillg a rei,ponse from Bayer. it is 

the date of surgery, July 20~ 2007. 

Mallin~ of a notice of intent before the statute of limitations expires is a pru:µ.a face case 

for compliru+c.e with MCL 600.2912b. Decostq ?t 118. Here, Plaintiff mailed tb.e no.ti.ce of intent 

on the last 9-8-Y of the statute qf µmita1ions. ·Jn).y 20, 2009, and therefore COID]?lied with MCL 

600.2912b. If Plain.tiff had filed. pie notic~ of.intent on July 21, 2009> then the mailing would not 

'be m. compliance with MCL 6P0.2912b be~ause the s~te gf Iimit;mons would have expire".' 

MCL 600.2912b states inrelevantpart: 

(1) E;(cept as otherwise provided. ip. this section, a. person shall nut 
commence aµ action. :alleging mec;!ical malpractice ag~t a health 
professional pr health . facility '\lllless the persqn has giveI!. the health. 
professional or health facility 'Written. notice under this sec?On not less than 

9 
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182 days before 'the action. is commenced . .. . 
(7) Within 154 days after receipt of µotice tmder this sectioPt tho hoalth 
professional o,: health facility against: whom the claim is raade shall furnish 
to the claimallt or his or her authorized representative a written response that 
conmins the information required by MCL 600.6912b(7) (a)-(d); 

(8) If the claimant does not l'eceive the wrl:tten. r~onse requited under 
subsection (7) within the required 154-day time perio~ the claimant may 
commence an action alleging medical malpractice upon the ex:pjration of the 
154-day period, 

(9) If at any iime during tlie applicable notice period under qi.is section a; 
he.alth professional. or health facility receiv:jng JlOtice under this section 
informs the clam.ant in. w.i;iting that the health professional or qealth facility 
do~ not :intend to settle the claim \Vi.thin the ap:i;ilicabl<t noti.~ perlod, the 
cl@mant may commence an action alleging medical malpraclioe against the 
health professional or health facility~ ~o long as the claim is ~ot barred by 
the statute of lli:nitations. 

These subsections set forth a number of requirements. A plainti:ff cannot :file suit vAthm..it giving 

the notice :reqrured by subsection (1). No ~ can be filed for 182 days zj:ter notice~ given. Tne 

interyal of 182 days during which a suit cannot be filed can. be reduced to 154 days if the health 

pro:ressional or health facility fails to :respond to the notice. The interv&l can also Qe reduced if 

the health professional or healthfucility respondi; that it mil not settle. 

Plaintiff timely ;!iled her complaint 182 days from the date offil.ing notice of intent Jn 

Zwiers, the Court of Appeals stated that "[t]o be in compliance with ~CL 600.2912b(l). the 

corn.plaint and affidavit needed to be filed on or after Feb:ruazy 28;, 2008,t' 182 ?ays after the 

filiug of the notice of intent. Zwfers at 4041. The Court SJ?.ecifi$llilly i~entified tb,at a plaintiff 

may file a complaint on or after 182 days after notice of intent was sent In this ca,se, 182 days 

ended on January 18, 2010. However, this Court was closed in,observance of M&tin Luther 

King Day. Plaintiff filed the complaint onJanu.:µy 19, 2010, wbic.b. was is2 days afterthenoticl7 

of i.:crtent was sent, w.ben the Court resumed. Therefore, it was· titllely pUISUa}lt to MCL 

10 
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600.2912b. 

However. MCL 600.6431(.3) provides "ill all actions for p,:opet,ty damage or personal 

injuries, claimant shall file wi:tb. the clerk of the court of claims giving a :qotice of int~nti.on to file 

a claim or the claim itself witlµn. 6 months following the happening of th~ event giving rise to the . . 
cause of action.» Section (3) clearly states that a 11claimant shall file with the clerk of the Court 

of Claims. . • • withln. 6 .months following the happening of the evep.t.11 The wo:rd "shrul.11 

designates a mandatory provision. Wtilters v Nadell, 481 Mich 377, 383 (2008). Clear statutory 

langµa.ge must be enforced as written. Flour-Enterprises; Inc 'V ])ep 't af Treas, 477 Mich. 170. 

174 (2007). It is clear Plaintiff has failed to comply wifb. MCL 600.6431(3). Plaintiff filed fb.e 

noiice of intent two years after the ·date of accruai on July 20, 2007. Th~refore, Plaintiff has not 

timeJy filed the claim against Defendant, pursuant to·MCL 600.6431(3). 

Prejudice does not bave to be sh.own when a ]?lain.tiff does not 9omply with a statutory 

filing.requirement. In R.owland, the Michigan &upreme Court overturned several ~es that had 

requited the·s!:ate to show actual prejudice when. a plaintiff failed to ~omply with a statutory 

filing requirement Rowland v Washtena't',) County Rd Comm 'n, 477 Mich 197, 219 {2007). The 

Supreme Court in. Rowland stated that because fue language of the~ was clear on the :filing 

requirement, the Supreme Court would not give the statute any. judicial. r;ionstruciion. The filing 

n::q_uirement was strictly applied. Id. The .:fili!lg requirement ~st be applied as it is written 

without a reading of prejudice into the statute. 

The Court of Appeals recently addressed the notlce requirements in MCL 600.6431 in 

McGahan ·v Brennan, f}t alj 2011 Mich .App Lexis 210 (Mich Ct. Ap_p, Feb 1, 2011). The . 

McGahan court, relying on Rowland, reasoned tbat the notice reqoirem,ents contai'p.ed in MCL 

600.6431(3) should bQ: treated fue same way that the Supreme C~urt treated the notice 

11 
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" •• I! 

·..__. 

requirements in Rowland. Furthermore, the Court of Appeals reaffirmed the principle in Kline v 

Department, 2011 WL 711042. Thus, the notice requirement of MCL 600.6431(3) cannot have 

prejudice read into the statute as was held in Rowland. 

.MCL 600.S852 :is also inapplicable because the statute applies wI:i.ere a potential plaintiff 

dies within 30 days of the expiration ofthe statute of limitations. Here. :Ms. Marquardt died on 

January 27, 2010 more tban six montbs after the statute of limitations ~ed on July 20, 2009. 

Therefore, the Mongfu:l death savings provision does not apply here. 

THEREFORE, 11' rs ORDERED that Defendant's M!Jtionfor Summary Disposition is 

GRANTED, pursuant to MCR 2.Il6(C)(7). In compliance ~th MCR 2,602(A)(3), thls Court 

finds that this decision resolves the last pending claims and closes the case. 

IT IS SO ORDERED. 

:PROOF OF S:EB.VICE 

I her~by certify I served a copy of the above Order upon Plaintiff and u:pon Defendant by 
pl130-ing the· Order hi sealed envelopes addressed 10 the attorney of each party and deposited them 
ibrmailing with the United Bt,tes M,ilat L.,,.mg, Miz ~ 2011, 

Luk~ A, Goodrich (P72 0) 
Law Clerk 

12 
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STATE OF MICHIGAN 

COURT OF APPEALS 

In re Estate of SANDRA D. MARQUARDT. 

SARON E. MARQUARDT, Personal 
Representative of the Estate of SANDRA D. 
MARQUARDT, 

Plaintiff-Appellant, 

V 

UNIVERSITY OF MICHIGAN BOARD OF 
REGENTS, 

Defendant-AppeUee. 

Before: BORRELLO, P.J., and FITZGERALD and OWENS, JJ. 

PERCURIAM. 

UNPUBLISHED 
November 27, 2012 

No. 307917 
Court of Claims 
LC No. l OM000004-MH 

ln this medical malpractice action, plaintiff appeals as of right the order granting 
summary disposition in favor of defendant on the ground that plaintiff failed to comply with the 
notice provision ofMCL 600.6431(3). We affirm. 

On July 20, 2007, Sandra Marquardt underwent mitral valve replacement surgery at the 
University of Michigan Hospital and Health Center. Defendant University of Michigan Board of 
Regents governs the hospital, MCL 390.3, and may sue and be sued on behalf of the hospital. 
MCL 390.4. According to plaintiff's complaint, during the surgery the hospital negligently 
administered to Marquardt the drug Trasylol. Marquardt died on January 27, 2010, allegedly as 
a result of complications resulting from administration of the Trasylol. 

On July 20, 2009, counsel sent a notice of intent to file a medical malpractice claim 
pursuant to MCL 600.2912b to defendant and three doctors who performed the surgery. On 
January 19, 2010, Marquardt filed a complaint alleging medical malpractice in the Court of 
Claims. After Marquardt's death, plaintiff was appointed personal representative ofMarquardt's 
estate and the estate was substituted as plaintiff in this action. 

Defendant moved for summary disposition on the grounds that plaintiff failed to file her 
cause of action within the statute of limitations and that she failed to satisfy the notice provision 

-1-
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of MCL 600.643 I (3). The trial court granted summary disposition in favor of defendant on the 
ground that plaintiff failed to satisfy the notice provision in MCL 600.6431 (3). 

We review de novo a trial court's ruling on a motion for summary disposition. Jimkoski 
v Shupe, 282 Mich App 1, 4; 763 NW2d 1 (2008). We also review de novo issues of statutory 
interpretation. Driver v Naini, 490 Mich 239,246; 802 NW2d 311 (201 I). 

There is no dispute that :the Court of Claims has jurisdiction over this personal injury 
claim. MCL 600.6419(1)(a). Cases brought in the Court of Claims are subject to the notice 
provisions ofMCL 600.643 l. MCL 600.6431(3) provides: 

In all actions for property damage or personal injuries, claimant shall file 
with the clerk of the court of claim{ a notice of intention to file a claim or the 
claim itself within 6 months following the happening of the event giving rise to 
the cause of action. 

"A claim based on the medical malpractice ... accrues at the time of the act or omission 
that is the basis for the claim of medical malpractice, regardless of the time the plaintiff 
discovers or otherwise has knowledge of the claim." MCL 600.5838a(l); see also McKiney v 
Clayman, 237 Mich App 198, 203-204; 602 NW2d 612 (1999). Thus, the "happening of the 
event giving rise to the cause of action" in this case was the allegedly negligent administration of 
Trasylol during Marquardt's surgery on July 20, 2007. MCL 600.6431(3). In order to pursue 
her claim against defendant, Marquardt was required to file "a notice of intention to file a claim 
or the claim itselt'' in the Court of Claims within six months of July 20, 2007. Id. The claim was 
not filed until January 19, 2010. Thus, summary disposition in favor of defendant was 
appropriate. 

Plaintiff argues on behalf of the estate that MCL 600.6431 's notice provision is 
inapplicable because it conflicts with the medical malpractice notice provision of MCL 
600.2912b. The two statutory notice provisions do not conflict and both can be met by a medical 
malpractice plaintiff. MCL 600.6431(3) requires that notice of intent to file a claim mus! be filed 
with the clerk of the Court of Claims within six months after the conduct giving rise to the claim. 
The notice must state "the time when and the place where such claim arose and in detail the 
nature of the same and of the items of damage alleged or claimed to have been sustained." MCL 
600.6431(1). MCL 600.2912b(l) requires that notice of the claim be provided to the medical 
malpractice defendant not less than 182 days before the action is commenced. That notice must 
state the "factual basis for the claim," the "applicable standard of practice or care," the manner in 
which the defendant breached the standard of care, how the defendant could have avoided the 
breach, how the breach caused the plaintiffs injury, and the "names of all health professionals 
and health facilities" being notified. MCL 600.2912b(4), Nothing prevents a plaintiff from 
complying with both statutory notice provisions. There simply is no conflict entitling the estate 
to avoid strict compliance. 

Plaintiff argues that, despite her failure to comply with MCL 600.6431(3), the trial court 
should not have dismissed the action without a showing of actual prejudice by defendant. This 
argument was considered and rejected in McGahan v Brennan, _ Mich __; _ NW2d _ 
(Docket No. 142765, decided August 20, 2012), slip op at 16-17 ("when the Legislature 

-2-
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specifically qualifies the ability to bring a claim against the state or its subdivisions on a 
plaintiff's meeting certain requirements that the plaintiff fails to meet, no saving construction
such as requiring a defendant to prove actual prejudice-is allowed"). Thus, the trial court did 
not err in ruling that defendant was not required to prove actual prejudice and dismissing 
plaintiff's claim. 

We decline to address plaintiff's unpreserved argument that the application of MCL 
600.6431(3) to medical malpractice cases has no "rational basis." The "interest of justice and 
judicial economy" do not dictate that we disregard the preservation requirements in this case. 
See STC. Inc v Dep 't of Treasury, 251 Mich App 528, 538; 669 NW2d 594 (2003). Further, 
decisions of our Supreme Court and this Court have repeatedly upheld the constitutionality of 
notice provisions and rejected the idea that such provisions unconstitutionally favor government 
defendants. See, e.g., Rowland v Washtenaw Co Rd Comm, 477 Mich 197,210; 731 NW2d 41 
(2007); Gleason v Dep 't ofTransp, 256 Mich App 1, 2-3; 662 NW2d 822 (2003). 

Affirmed. 

-3-

/s/ Stephen L. Borrello 
Isl E. Thomas Fitzgerald 
Isl Donald S. Owens 
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s:rATE OF MJCHlGAN 

IN THE ClRCUlT COURT FOR THE COUNTY OF WASHTENAW 

SARON E. MARQUARDT; Personal 
Representative of the Estate of 
SANDRA MARQUARDT, Deceased., 

Plaintiff, 

V 

VELLAIAH DURAi UMASHANKAR, 
M.D., and JONATHAN HAFT, M.D., 

Defendants. 

Thomas C. Miller (P17786) 
· Attorney for Plaintiff 

P.O. Box785 
Southfield, Ml 48037 
(248) 210-3211 

Patrick McLain (P25458) 
Attorney for Defendant Haft· 
600 Woodward Avenue, Suite 2500 
Detroit, Ml 48226-3427 
(313j 961-0200 

Case No. 12-621-NH 
Honorable David s. Swartz 

ORDER·GRANTlNG DEFENDANT HAFi'S MOTION FOR SUMMARY 
DISPOSITION AND DISMISSING PLAINTIFF'S CLAIMS AGAINST 

DEFENDANT HAFT ONLY WITH PREJUDICE 

At a Session of Court held in the 
Washtenaw County Trial court 

City of Ann Arbor, on February 13, 2013. 

PRESENT: HONORABLE [?AVID S. SWARTZ, Circuit Court Judge· 

Defendant Haft (Defendant) filed a motion for summary disposition 

seel<lng dismissal with prejudice of Plaintiff's medical malpractice claims. The 
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Court reviewed ihG respective briefs and ~ttached sxhfbits, J:~srd r.)iar ergwment 

and took the matter under advisement before issuing its opinion. 

The Court finds determinative Defendant's argument that Plaintiff's claim 

is subject to dismissal because the affidavit of merit (AOM) is invalid. Defendant 

argues that because Defendant is a specialist who is board certified, Plaintiff's 

expert must also be a specialist who is board certified in the same specialty. 

Defendant's specialty is surgery and he is board certified in thoracic surgery. 

Plaintiff's expert is not board certified in surgery and his speciaJty·is anest~esia. 

ln the absence of an identical "match" of specialties and board certifications, 

Defendant submits that Plaintiffs expert is not qualified to sign an AOM or render 
. . 

stanctard-of~<::are testimony .agait1st Defendant. 
. 

Further, Defendant submits that, "[D]ismissal with prejudice should be 

ordered." While acknowledging that Section MCL 600.2~01 applies, and that 

MGR 2.112(L)(2)(b) specifically provides for retroactive amendment of an AOM, 

Defendant asserts that relief is barred because: "In this case, given the 

knowledge possessed from the litigation against U of M, justice does not warrant 

that an amendment be allowed. Plaintiff is well aware of Dr. Haft's area of 

specialization and could have easily determined his board certifications. 

Plaintiff's failure to comply with the affidavit of merit requirement is blatant and 

wholly unjustified. One can only conclude that Plaintiff does not have a cardiac 

surgery expert supportive of the claims against Dr. Haft:, and should never have 

filed this Complaint against Dr. Haft." 

2 
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Plaintiff states in response th~t Osfend:at?t's mot!on is s "g'.'Jtcha e:<erciser. 

that raises "technical" defects and errors and "Insignificant prncedural matters" . 

r.ather than the merits of Plaintiff's medical malpractice claims against Defendant. 

Addressing the AOM challenge on!y "in passing", Plaintiff characterizes the 

argument as "absurd" and asserts that the standards of care "relating to the use 

of Trasylol" are the same for cardi~t!ioracic surgeons and cardiothoracic 

anesthesiologists. The standards of care "cannot·be different" because, Plaintiff 

posits, the Defendants, represented by the same counsel, "have all testified that 

the decision to use Trasylol was a joint decision made by the anesthesia and 

cardiac physicians" who "jointly decided to disregard the FDA and manufacturer 

on July 20, 2007 and use Trasylol during a valve replacement procedure." 

Plaintiff does not offer an amended or replacement AOM pursuant to MCR 

2.118 and, in particular, MCR 2. i 12(L)(2)(b) which provides in part: 

(2} In a medical malpractice action, unless tlie court allows a later challenge for 
good cause: 

* * * 
(b) all challenges to an affidavit of merit or affidavit of merttorious defense, 
including challenges to the qualifications of the signer1 must be made by motion, 
filed pursuant to MGR 2.119, within 63 days of serv.ice of the affidavit on the 
opposing party. An affidavit of merit or meritorious defense may be amended in 
accordance with the terms and conditions set forth in MCR 2.118 and MCL 
600.2301. ' 

Instead, Plaintiff asserts that the Court may properly "disregard" errors or defects 

in the pleadings and grant a waiver of the statutory requirements. Section 2301 

provides: 

The court 'in· which any action or proceeding is pending, has power to amend any 
process, pleading or proceeding in such action or proceeding, either in form or 
substance, for the furtherance of justice, on such terms as are just, at any time 
before judgment rendered therein. The court at every stage of the action or 

3 
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proceeding shall disp:igard any eiiOi or defect In the proce1;dlngs which do not 
affect the substantial rights of the parties. 

Plaintiff advises that the Legislature "envisioned such relief' for medical 

malpractice plaintiffs when it enacted Section 2301 and "decided to give the 

judici&ry the statutory aut~orlty to halt such efforts before the system completely 
.. 
evolves into a system where procedure trumps substance." · 

It is well-established that an AOM is presumed vaHd when filed. Jaokson v. 

Detron Medical Center, 278 Mich·.App. 532, 541-542 (2008), However, when 

challenged, a plaintiff must demonstrate that the·AOM meets the requirements 

s~t forth in the statutes. Kirka!dy v. Rim, 478-Mich. 581 (2007). MCL 600.2912d 

provides as follows: 

(1) SubJect to subsection (2), the plaintiff in an action alleging medical 
malpractice or, if the plaintiff is represented by an attorney, the plaintiff's attorney 
shall file wrth the ·complaint an affidavit of merit signed by a health professional 
who the plaintiff's attorney reasonably believes meets the requirements for an 
expert witness under section 2169. · 

MCL 600.2169 provides: 

Sec. 2i 69. (1) In an action alleging medical malpractice, a person shall not give 
expert testimony on the appropriate standard of practice or care unless the 
person is licensed as a health professional in this state· or another state and 
meets the following criteria: 

If the party against whom 9r on whose behalf the testimony is offered is ~ 
specialist, specializes at the time of the occurrence that is the basis for the action 
in the same specialty as the party against whom or on whose behalf the 
testimony is offered. However, if the party against whom or on whose behalf the 
testimony is offered is a specialist who is board certified, the expert witness must 
be a specialfst who is board certified In that specialty. 

The statute mandates that plaintiff'.s couns~I must possess a "reasonable 

belief' that the health professional signing the AOM meets the expert witness 

requirements set forth in MCL 600.2i6~. Geralds v. Munson Heafthcare, 259 . 
4 
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NHch.i\op. 225 1 .233 (2003) Ths 11res$0~1sb!eness" of the bel1ef !s dsten~t:ined by . . 
the medical records and information available to the p!aintiff's attorney before or 

at commencement of the case. Grossman v. Brown, 470 Mich. 593, 5g9.500 

(2004). A trial court is not required to conduct mini-trials concerning the ultimate 

validity of the contents of the AOM. Sturgis Bank & Trust Go. v. Hillsdale 

Community Health Ctr., 268 Mich.App, 484, 493 (2005). Rather, the inquiry ls 

limited to whether, on its face, the AOM reflects the necessary "reasonable 

belief." Kalaj v. Khan, 295 Mich.App. 420, 428-429 (2012). 

Plaintiff's AOM is signed by an expert who.is not board certified in 

cardiothoraclc surgery, the "specialty engaged in by the defendant physician 

during the course of the alleged malpractice." Gonzalez v. St. John Hosp. & 

Med. Ctr. (On Reconsideration), 275 Mich.App. 290, 302-303 (2007). Based on 

the blatant lack of "matching" qualifications, Plaintiff's counsel could not have 

reasonably believed that the health professional signing the AOM met the 

requirements of MCL 600.2169. Grossman, supra, at 600. Because the AOM, 

on its face, does not comply with the statutory requirements, the Court finds, as a 

matter of law, that Plaintiffs AOM is invalid. 

Section 2301 clearly states that the Court may not disregard defects and 

errors in the ,proceedings that affect a party's substantial rights. Further, Plaintiff 

has presented no authority in support of a waiver of the statutory requirements 

pertaining to submission of AOMs. Thus, despite the uncontroverted "joint 

decision", Plaintiff was require·d to file 'an AOM signed by an expert engaged in 

the "specialty engaged in by the defendant physician during the course of the 

5 
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aHeg-sd rn.s!pfectlce" end 11boerd certified h: t;,st speciaity .11 i-ioffrnan v. Barratt (On 

Remand), 295 Mich.App. 649, 663-664 (20·12). There ls no dispute that Plalntlff 

failed to comply with those mandates. 

Considering that Plaintiff does not offer an amended or replacement AOM 

and that no time remains in·the limitations period within which Plaintiff could file a 

new complaint against Defendant with a conforming AOM, the Court GRANTS 

Piaintiff's request for dismissal of the claims with prejudice. 

Defendant's Motion for Summary Disposition is GRANTED. Plaintiff's 

claims against Defendant ·Haft only are DISMISSED WITH PREJUDICE. 

This is not a final order. 

IT IS SO ORDERED. 

6 

.QJkLLc 
David S. Swartz, 

Circuit Court Judge 
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saron Marquardt, et al v Vellaiah D. Umashankar 

STATE OF MICHIGAN 

IN THE COURT OF APPEALS 

SARON E. MARQUARDT, Personal 
Representative of the Estate of 
SANDRA MARQUARDT (Dec.), 

Plaintiff-Appellant, Case No. 12-621-NH 

1 

vs. Cqurt of Appeals No. 319615 

VELLAIAH DURA! UMASHANKAR, M.D., Honorable 

Defendant-Appellee. Davids. Swartz _______________ ,/ 
TRANSCRIPTION OF AODIOTAPE 

Wednesday, October 30, 2013 

On The Record Reporting & Video 
313.274.2800 
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Saron Marquardt, et al v Vellaiah D. Umashankar 

COURT CLERK: Number 11 on the docket, Marquardt 

versus Umashankar, Case Number 12-621-NH. 

MR. MILLER: Good afternoon, Your Honor. Thomas 

Miller on behalf of the Plaintiff. 

MRS. SWANSON: Joanne Geha Swanson on behalf of the 

Defendant Umashankar. 

THE COURT: You may proceed. 

MRS. SWANSQN: Your Honor, this is an action for 

medical malpractice that was commenced by the personal 

representative of Mrs. Marquardt's estate on June 2nd, 2012, 

following the dismissal of that action she had filed against 

the University of Michigan Board of Regents arising out of the 

same set of facts. The earlier action was dismissed by the 

Court of Claims for failure to give notice and that was 

affirmed by the Court of Appeals. 

2 

The present motion before you is based upon the statute of 

limitations leaving aside the question of whether or not there 

is any time left within the statute of limitations period· 

within which to file"an action after an NOI expires when that 

NOI is filed. on the very last day of the statute of 

limitations. 

The question before this Court really depends upon whether 

the notice of intent that was directed to the University of 

Michigan Health System Risk Manager on July 20th, 2009, was, in 

fact, a notice of intent to Dr. Umashankar that tolled the 

On The Record Reporting & Video 
313.274.2800 
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Saron Marquardt, et al v Vellaiah D. Umashankar 

3 

period of limitations against him. Dr. Uroashankar was, in 

fact, mentioned in that NOI but it was not addressed to him, 

and when the tolling period expired in January 2012, he was not 

named as a Defendant in that action. 

Mrs. Marquardt admits that -- or Mr. Marquardt admits that 

he didn't decide to sue Dr. Umashankar when he filed the Court 

of Claims action and, in f'act, it wasn't until that Court of 

Claims action was dismissed that he decided to sue 

Dr. Umashankar, along with another physician Dr. Haft, who has 

since been dismissed from this action as well. When 

Mr. Marquardt made the decision t~at he was going to sue 

Dr. Haft and Dr. Omashankar, he served new notices of intent 

upon them. Those notices of intent were directed expressly to 

the physicians and Dr. Umashankar's was addressed to him, not 

at the Risk Management Office of the University of Michigan 

Health System but at the Department of -- Cardiovascular 

Department at University of Michigan Hospital Anesth_esia 

Department. 

So the parties agree that the statute of limitations or· 

the claim accrued on July 20, 2007, and that the statute of 

limitations is for two years and that that period would have 

been extended for 182 days if that notice had been filed as to 

Dr. Umashankar. 

The real issue for this Court is what was the effect of 

that notice, and that's significant, Your Honor, because as 

On The Record Reporting & Video 
313.274.2800 
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personal representative of Mrs. Marguardt's estater if 

Mrs. Marquardt died within 30 days of expiration of the statute 

of limitations, the personal representative would have another 

two years within which to file suit. Mrs. Marquardt died on 

January 27th, 2010. The statute of limitations without the NOI 

would have expired on July 20, 2009. If the NOI was effective 

as to Dr. Omashankar, then she would have died within the 30 

days of the expiration of the statute of limitations, which 

would have been around January 18th, 2010. 

Mr. Marquardt's theory or basis for arguing that the NOI 

against Dr. omashankar was effective is MCL -- as far as I can 

tell, Your Honor, is MCL 600.2912b, and Plaintiff argues that 

the notice of intent sent to the Risk Manager at University of 

Michigan Health System was good enough because that provision 

allows the NOI to be mailed to the health facility if the 

Doctor's last known address cannot be found, but Your Honorr 

this statute is not intended to provide a convenient after the 

fact justification for failing to direct the NOI to the 

particular Defendant physician. 

To properly invoke the alternative afforded by this 

statute, the Plaintiff has to make some reasonable effort to 

ascertain the last known address of the intended Defendant. 

Mr. Marquardt was like1y not concerned with making this 

inquiry, Your Honor, because he did not intend to direct the 

NOI to Dr. Omashankar because he did not intend to bring suit 

On The Record Reporting & Video 
313.274.2800 
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5 

against Dr. Umashankar at that time, So Mr. Marquardt's 

failure to make that reasonable inquiry is basically constantly 

acknowledged in the response to our motion where Mr. Marquardt 

says that it would have been extremely unlikely that counsel 

for claimant could have found a current address and that 

serving the University of Michigan with the notice was thought 

to have been the best way to advise the Defendant of the 

pending claim. 

Nothing in the statute, Your Honor, pennits a Plaintiff to 

direct notice intended for a particular physician to the Risk 

Manager of the hospital at which the surgery was performed. 

The notice still has to be directed to the physician, and if 

Dr. Umashankar was the intended Defendant, it should have been 

directed to him. In fact, that is how the NOI was addressed 

when it was served in September 2011 after the case against the 

Board of Regents has been dismissed. 

Mr. Marquardt seems to argue that University of Michigan 

Health System would have notified Dr. Omashankar of the notice 

of intent that.they received and that that should have been 

sufficient, but again there is no authority whatsoever for the 

proposition that the NOI statute can be satisfied by directing 

the NOI to someone who will tell the Defendant or who should 

tell the Defendant or who might tell the Defendant about the 

claim. The statute itself is inconsistent with that 

proposition because it states that proof of the mailing 

on The Record Reporting & Video 
313.274.2800 
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constitutes prima facie evidence of compliance with this 

section. 

6 

The clear meaning of this provision, Your Honor, is that 

compliance requires a specified physical mailing to the 

Defendant and nothing less and the date of mailing is obviously 

important because that is the date upon which the tolling 

period begins, and if you just mail the notice of intent 

directed to one Defendant to another Defendant and are relying 

on that Defendant to tell them, there would really be no way to 

be· able to ascertain precisely when the tolling period begins 

and when it ends. 

So because, Your Honor, no notice of intent was directed 

to Dr. Umashankar on July 20, 2009, Mrs. Marquardt did not die 

within 30 days of expiration of the statute of limitations and 

her personal representative could not take advantage of the two 

year savings provision within which to file a claim, and for 

that reason, Your Honor, we are requesting that summary 

disposition be granted. 

MR. MILLER: In somewhat of an inverse order, Your 

Honor, let me just address a few things that counsel mentioned. 

The cases that Defendant's cite for the proposition that you. 

cannot serve one Defendant by serving another Defendant is part 

of MCL 2912b(l) and that's the authority cited in those 

decisions. 

The provision that is relevant here is 600.2912b(2), which 

On The ·Record Reporting & Video 
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reads as follows, Your Honor, "If no last known professional 

business or residential address can reasonably be ascertained, 

notice may be mailed to the health facility where the care that 

is the basis of the claim was rendered". There is basically 

two things in that provision, Your Honor. Reasonably 

6 ascertained, I will indicate to the Court that in subsequent 

? udiscoveries in the Court of Claims action we learned that 

8 Dr. Umashankar had returned to India while the Plaintiff was 

9 still in the hospital in 2009. 

10 Subsequent when we made efforts to try to find 

11 Dr. Umashankar in 2011 and 2012, there was nothing on the 

12 internet about Dr. umashankar as far as his professional 

13 

14 
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address. We had an address on his curricull,Ull vitae but we 

didn't have a curriculum vitae in 2011 -- I mean, excuse me, in 

2009. Mrs. Marquardt was in the hospital in 2007. I misstated 

and said 2009., The notice of intent was sent in 2009. There 

would have been no way that we could have ascertained a last 

known address for Dr. Umashankar when the notice of intent was 

sent in 2009. 

When we tried Your Honor will recall all the problems 

we had with serving Dr. Umashankar. It took over a year to 

effectuate service -- not over a year but up to a year. I 

contacted the two professional organizations to which he 

claimed to have belonged in his curriculum vitae. Neither of 

those organizations would give us his last known address. 

On The Record Reporting & Video 
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Those same organizations two years earlier would not have had 

his last known address. 

So there is no case law cited by Defendant that requires, 

as she points out, Plaintiff has a duty to exercise reasonable 

effort. The statute doesn't say that. There 1 s no case law to 

support that proposition cited by Defendants. It simply says, 
~ . 
if no last known professional address or residential address 

can be reasonably ascertained. It doesn't say that Plaintiff 

must demonstrate that reasonable effort has been made to find 

him somewhere in India. It just simply says that it could not 

have been reasonably obtained, and based upon the subsequent 

work incident of serving process in this case, it was clearly 

evident that we would not have been able to ascertain the last 

known address. 

8 

The other thing is counsel says that it was not addressed 

to Dr. Omashankar. There is nothing in the statute that 

requires that it be addressed or sent -- or that the addressee 

be part of the notice. It simply says, notice may be mailed to 

the health facility; not to the Defendant care of the 

healthcare facility. It says, mailed to the facility, and we 

did mail it to the facility. 

Defendant argues, well, you should have addressed it to 

D.r. Umashankar at the University of Michigan, and if I could 

approach, Your Honor, I can show you the two letters that we 

did send in 2011, one by regular mail and one by certified, and 
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they were addressed to Dr. ITmashankar at the University of 

Michigan. You can make out the address under that white part 

that's covered up. Both of them were returned by the 

University of Michigan indicating that he was no longer there. 

So what Defendant seems to be arguing is that the statute 

would be complied with if we had done the same thing in 2009. 

The statute infers that by sending it to the facility that the, 

best -- it represents the best chance that this notice is going. 

to get to the effected person. Dr. umashankar is mentioned I 

think five times in the notice of intent. There is no dispute 

about that. 

Plaintiff has complied with the provisions of 2912b(2). 

Part of it may have been inadvertent notice but he was served 

by reason of this 2912b(2) because we did mail it to the health 

facility, and again there's no authority cited by Defendant 

that says Plaintiff has to make reasonably effort. It simply 

says, a determination made as to -- as it says, no last known 

address can be reasonably ascertained, and we couldn't at that 

time, Your Honor. 

THE COURT: Thank you. 

MRS. SWANSON: Thank you, Your Honor. Just a couple 

of quick points, it says -- yes, the statute says it may be 

mailed to the facility but it says the notice of intent to file 

a claim required under subsection one and that is a notice of 

intent directed to the particular intended Defendant, Your 

On The Record Reporting & Video 
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0 

0 

1 Honor. 

2 And I also would like to point out, there is a difference 

3 · between mentioning Dr. Umashankar in the notice of intent and 

4 directing it to him, and in Atkins versus Suburban Mobility, 

5 the case decided -- one of the notice cases decided by the 

6 Michigan supreme Court last year, the Court emphasized that a 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

claim is not nearly an occurrence. It's a demand for payment 

pursuant to a legal ri~ht. 

And there is no notice of intent within the statute of 

limitations that was served upon or sent to or directed to 

Dr. Umashankar where a claim was specifically indicated 

intended to be made against him at all. There is nothing that 

demand payment from him. There 1 s nothing that says this claim 

is being asserted against you, and so while he has been 

mentioned in the notice of intent, it certainly was not a claim 

for an exercise of legal right against him. 

MR. MILLER: Could I address just one issue? 

THE COURT: Sure.· 

MR. MILLER: Counsel points out the fact that 

subsection two refers back to subsection one. There 7 s no 

dispute that this notice of intent complied with the provisions 

in part one. Subsection two creates an exception for how to 

serve that notice of intent and it says it can be sent to the 

health facility if no reasonable address. We had a compliant 

NOI. If Your Honor reads it, you will see it complied with all 

On The Record Reporting & Video 
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of the provisions of section one but it gave an exception on 

how service was to be made in section two. 

11 

THE COURT: Defendant's motion for summary 

disposition is based on the expiration of the statute of 

limitations. The history of the case includes a Court of 

Claims case that was dismissed on other grounds and a dismissal 

of another Defendant in this action on other grounds. 

Defendant argues that the wrongful death savings clause MCL 

600.5852 does not apply. In the absence of a savings clause, 

the complaint filed on June 6th, 2012, was untimely. 

Defendant relies primarily on the court of Claims opinion 

in this case that held, quote, "MCL 600.5852 is also 

inapplicable because the statute applies where a potential 

Plaintiff dies within 30 days of the expiration of the statute 

of limitations. Here Mrs. Marquardt died on January 27, 2010, 

more than six months after the statute of limitations expired 

on July 20, 2009. Therefore, the wrongful death savings 

provision does not apply here", unquote. 

In the absence of a savings provisionr the Defendant 

asserts that there is no time remaining in the period of 

limitations that closed on July 20th, 2009, in which Plaintiff 

could have filed suit. Therefore, the complaint is properly 

dismissed with prejudice. Plaintiff correctly concedes that 

absent tolling the medical malpractice statute would have 

expired on July 20th, 2009, and Plaintiff would have been 

on The Record Reporting & Video 
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prohibited from filing the Court of Claims case on 

January 19th, 2010, MCL 600.5856{b), 

Plaintiff also acknowledges that the notice of intent had 

to be filed no later than July 20th, 2009, when the two year 

medical malpractice statute of limitations statute expired. 

Plaintiff asserts that despite dismissal of the Court of Claims 
J 

case the claims against Defendant are viable because Defendant 

was not a party in the Court of Claims case or any companion 

case and the original notice of intent filed included Defendant 

and was served on him. 

Further, contrary to the Court of Claims opinion and 

Defendant's argument, Plaintiff asserts that pursuant to the 

savings provision Plaintiff 1 s complaint was timely filed on 

June 6th, 2010, prior to the June 14th, 2010, when the PR 1 s 

two-year period was closed and within the three-year savings 

period that closed on either July 20th, 2012, or July 18th, 

2013. 

In support, Plaintiff submits the following analysis, 

quote, "Once a notice of intent has been mailed, the statute of 

limitations is tolled for 182 days pursuant to MCL 600.5856(0). 

That meant that the tolling period in the instant case would 

have started on July 20th, 2009, and ended on January 18 1 2010, 

which was determined by adding 182 days to the original statute 

of limitations date. Since the provisions of MCL 600.5856{c) 

established a tolling provision rather than a savings 

On The Record Reporting & Video 
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provision, the clock applicable to the existing statute of 

limitat~ons was stopped during the tolling period which meant 

that the clock resumed again at the end of that tolling period. 

As such, the new statute of limitations date became 

January 18th, 20io. 

In the instant case, January 18th, 2010, was Martin Luther 
J 

King Day and the Courts were closed by order. Therefore, the 

next day when the Courts were open was January 19th, 2010. 

According to MCL 1.108(1), Plaintiff was permitted to timely 

file the complaint on January 19, 2010". 

The Court finds that Plaintiff's analysis is flawed. 

Plaintiff's error is in the assumption that the statute of 

limitations date of July 20, 2009, was, quote, "extended", 

unquote, by the 182-day tolling provision of MCL 600.2912b(l) 

and that consequently, quote, "The new statute of limitations 

date became January 18th, 2010", unquote. 

The reason Plaintiff is in error is because tolling does 

not operate to extend or expand the statute of limitations. 

Tolling merely extends the time during which a claim can be 

brought by temporarily suspending the running of the statute of 

limitations, Bush versus Shabahang, 484 Mich 156;189. As one 

Court has explained, quote, "The two-year statute of 

limitations for Plaintiff 1 s medical malpractice action expired 

on June 4th, 2004, absent tolling. MCL 600.5805(6); 

MCL 1.108(3). Plaintiff served the notice of intent on 

On The Record Reporting & Video 
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June 4th, 2004. Plaintiff was required to wait the entire 

182-day period before filing suit. See Burton versus Reed City 

Hospital, 471 Mich 745. When the 182-day period ended, ·the 

statute of limitations did not resume running, period. The 

Plaintiff had no time remaining in which to file the suit. See 

Dewan versus Khoury, 2006 West Law 7853891, Michigan Court of 

Appeals 2006, unquote". 

The above analysis readily applies here. The fili-ng of 

the notice of intent on July 20th, 2009, merely suspended for 

182 days the running of the two-year medical malpractice 

statute that accrued on July 20th, 2007, and expired on July 

20th, 2009. MCL 600.2912b. See Maricle versus Shapiro 2001 

West Law 7725313, Mich Ap 2001. When the 182-day period ended 

on January 18th, 2010, the statute of limitations did not 

resume running because Plaintiff had no time remaining in the 

period of limitations in which to file suit absent the savings 

provision. 

The· savings provision is not a statute of limitations or a 

repose and is only an exception to the statute of limitations. 

Miller versus Mercy Memorial Hospital, 466 Mich 196;202. In 

other words, the savings provision, such as MCL 600.5852, 

merely allows commencement of an action after the statute of 

limitations period has run. Quote, "If a person dies before 

the period of limitations has run or within 30 days after the 

period of limitations has run, an action which survives by law 

On The Record Reporting & Video 
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may be commenced by the personal representative of the deceased 

person at anytime within the two years after the letters of 

authority are issued, although the period of limitations has 

run, but an action shall not be brought under this provision 

unless the per~onal representative commences it within three 

years after the period of limitations has run", unquote. 

Contrary to Plaintiff's argument and analysis and as the 

Court of Claims correctly found, decedent's death on 

January 27, 2010, was more than 30 days after July 20th, 2009. 

Therefore, MCL 600.5852 does not apply to save the Plaintiff's 

case against Defendant. For the reasons stated by the Court of 

Claims and by the Defendant, Defendant's motion for summary 

disposition is granted. Plaintiff 1 s complaint is dismissed 

with prejudice. This is a final order that resolves the last 

pending claim and closes the case. 

MRS. SWANSON: Thank you, Your Honor. 

MR. MILLER: Thank you. 

On The Record Reporting & Video 
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STATE OF MICHIGAN 
ss. 

COUNTY OF SAGINAW 

CERTIFICATE OF NOTARY PUBLIC 

I, Natalie A. Gilbert, a duly commissioned 
and qualified Notary Public for the County of Saginaw, 
State of Michigan, do hereby certify that I have 
transcribed, via stenographic means to the best of my 
ability, the taped proceedings conducted on Wednesday, 
October 30, 2013, before the Hono~able David S. Swartz. 

I do further certify that I have delivered 
the·original transcript into the possession of 
THOMAS C. MILLER, ESQ. 

I do further certify that· I am not connected 
by blood or marriage with any of the parties or their 
attorneys; that I am not an employee of any of them 
nor interested directly or indirectly in the matter in 
controversy, as counsel, attorney, or otherwise. 

IN WITNESS WHEREOF, I have hereunto set my 

hand at Saginaw, County of Saginaw, State of Michigan, 

this 19th day of February, 2014. 

Natalie A. Gi~ CSR-4607 
Certified Shorthand Reporter 
Registered Professional Reporter 
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Notary Public, Saginaw County, Michigan 
My Commission expires: August 10, 2020 
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STATE OF MICHIGAN 

IN THE CIRCUIT COURT FOR THE COUNTY OF WASHTENAW 

SARON E. MARQUARDT, Personal 
Representative of the Estate of Sandra D. 
Marquardt, 

Plaintiff, Case No. 12-621-NH 

v. Honornble David S. Swartz 

VELLAIAH DUR.AI UMASHANKAR, M.D. 

Defendants. 

THOMAS C. MILLER (P17786) 
Attorneys for Plaintiff 
P.O. Box 785 
South.field, Michigan 48037 
248-210-321 l 
millcrtc@.comcast.net 

Patrick McLain (P25458) 
Joanne Gcha Swanson (P.33594) 
KERR, RUSSELL AND WEBER, PLC 
Attorneys for Defendant 
500 Woodward Avenue, Suite 2500 
Detroit, Michiga11 48226 
313-961-0200 
pmclain@kerr-russell.com 
,illiansoru@ken--russell.com 

ORDER GRANTING DEFENDANT VELLAlAH DURAI UMASHANKAR, M.D.'S 
MOTION FOR SUMMARY DISPOSITlON 

AND DISMISSING THE CASE WITH PRE.JUDICE 

At a sessio11 of said Court, held in the City of Ann Arbor, 
Washtenaw County, State of Michigan, on 

NOV 1 D 2011'----' 2013 

Present: Hon .. __________ _ 
Circuit Court Judge 

This matter having come before the Comi upon the filing of Defendant Vellaiah Durni 

Umashankar, M.D.'s Motion for Summary Disposition: !he Court having reviewed the parties' 

briefs and a hearing having been held on Wednesday1 Octol:ier 30, 2013; 

NOW, THEREFORE, for the reasons stated by the Court on the record at the heariug; 

[34784/1S/DT&09284.DOC;I) 
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IT IS ORDERED that suznmary disposition be and the same is hereby granted in favor 

of Defendant Ve)laiah Durai Umashankar, M.D., and all claims against Defendant Vellaiah 

Dt1rai Umashankar, M.D., are hereby dismissed with prejudice. 

TWs Ordm· resolves the last pending claim and closes the case. 

IT IS SO ORDERED. 

Order prepared by: 

~)./J,a()~ 
anneG;ha Swanson (Pf3594) 

Attorney for Defendant 
Vcllaiah Dtu·ai Umashankar, M.D. 

{34784/IS!DT80928•l.DOC;I} 

r.>:;ivid S Swartz 
Circi1it Cou1t Judge 
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STATE OF MICHIGAN 

COURT OF APPEALS 

SARON E. MARQUARDT, Personal 
Representative for the Estate of SANDRA 
MARQUARDT, 

Plaintiff-Appellant, 

V 

VELLAIAH DURAi UMASHANKAR, MD, 

Defendant-Appel lee, 
and 

JONATHAN HAFT, 

Defendant. 

Before: WILDER, p .J., AND SERVITTO, AND STEPHENS, JJ. 

PERCURIAM. 

UNPUBLISHED 
March 26, 2015 

No. 319615 
Washtenaw Circuit Court 
LC No. 12-000621-NH 

In this medical malpractice action, plaintiff appeals as of right from an order of the trial 
court granting summary disposition in favor of defendant Vellaiah Durai Umashankar, M.D., on 
the ground that plaintiff's claim is barred by the statute of limitations. We affirm. 

On July 20, 2007, the decedent, Sandra Marquardt, underwent mitral valve replacement 
surgery at the University of Michigan Hospital. Plaintiff claims that during the surgery, the 
deceased was negligently administered the drug Trasylol. On July 20, 2009, a notice of intent 
(NOI) to file a medical malpractice claim pursuant to MCL 600.2912b was sent. The NOI was 
addressed to the risk manager of the University of Michigan Health System. In the body of the 
NOI, plaintiff expressly stated that decedent "Marquardt intends to file suit against Jonathan 
Haft, M.D., Umashankar Vellaiah, M.D., Ranjiv Saran, M.D., and the University of Michigan 
Health System, Inc." In January 20 I 0, the decedent filed suit against the University of Michigan 
Board of Regents, but did not name defendant Umashankar as a defendant. The decedent died 
on January 27, 2010, allegedly as a result of complications resulting from the administration of 
the Trasylol. Plaintiff was appointed personal representative of the estate, which was substituted 
as plaintiff. 

-1-
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Defendant moved for summary disposition on the grounds that plaintiff 
failed to file her cause of action within the statute of limitations and that she failed 
to satisfy the notice provision of MCL 600.6431(3). The trial cou1t granted 
summary disposition in favor of defendant on the ground that plaintiff failed to 
satisfy the notice provision in MCL 600.6431(3). [In re Estate of Marquardt, 
unpublished opinion per curiam of the Court of Appeals, issued November 27, 
2012 (Docket No 307917), pp 1-2.] 

This Court affirmed the Court of Claims' dismissal of that claim because plaintiff failed to 
comply with the notice provision ofMCL 600.6431(3). Id., unpub op at 2-3. 

Plaintiff served defendant Umashankar with a new NOI on September 2, 2011, and filed 
suit against him on June 7, 2012.1 Defendant Umashankar moved for summary disposition, 
which the trial court granted on the ground that plaintiff's claim against Umashankar was barred 
by the statute of limitations. On appeal, plaintiff challenges the dismissal, arguing that the 
statute of limitations tolling provision extended the time period in which.she could file suit until 
January 18, 2010, and that the wrongful-death savings provision in MCL 600.5852 saved the 
claim until June 14, 2012, because the decedent died within 30 days of the January 18, 2010 
expiration of the statute of limitations. 

The circuit court's grant of summary disposition is reviewed de novo. Hinkle v Wayne 
Co Clerk, 467 Mich 337,340; 654 NW2d 315 (2002). Summary disposition is properly granted 
under MCR 2.l 16(C)(7) when the plaintiff's complaint is barred by the applicable statute of 
limitations. Sills v Oakland Gen Hosp, 220 Mich App 303, 307; 559 NW2d 348 (1996). "In 
reviewing a motion under MCR 2.116(C)(7), this Court accepts as true the plaintiff's well
pleaded allegations, construing them in the plaintiffs favor." Hanley v Mazda Motor Corp, 239 
Mich App 596, 600; 609 NW2d 203 (2000). "If the facts are not in dispute, whether the statute 
bars the claim is a question oflaw for the court." Sills, 220 Mich App at 307. 

Absent tolling, the statute of limitations for IT\edical malpractice is two years. MCL 
600.5805(6). Accordingly, because plaintiff's claim accrued on July 20, 2007,2 the limitations 
period was set to expire on July 20, 2009. The statute of limitations, however, could be tolled for 

1 Jonathan Haft, M.D., was also named as a defendant. The trial court granted summary 
disposition as to Haft, concluding that the affidavit of merit submitted was nonconforming and 
that there was no time remaining in the limitations period within which plaintiff could refile 
against him. 

2 MCL 600.5838a(l) provides in pertinent part:· 

For purposes of this act, a claim based on the medical malpractice of a 
person or entity who is or who holds himself or herself out to be a licensed health 
care professional ... accrues at the time of the act or omission that is the basis for 
the claim of medical malpractice, regardless of the time the plaintiff discovers or 
otherwise _has knowledge of the claim. 

-2-
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up to 182 days pursuant to MCL 600.2912b(l), which requires a plaintiff to provide a NOi to file 
a medical malpractice action and then wait up to I 82 days before filing suit. See MCL 600.5856. 
Here, plaintiff filed the initial NOI on July 20, 2009, the last day in the two-year limitations 
period. However, MCR 1.108(1) provides; 

(1) The day of the act, event, or default after which the designated period 
of time begins to run is not included. The last day of the period is included unless 
it is a Saturday, Sunday, legal holiday, or day on which the court is closed 
pursuant to court order; in that event the period runs until the end of the next day 
that is not a Saturday, Sunday, legal holiday, or day on which the court is closed 
pursuant to court order. [Emphasis added.] 

Thus, the 182 toUing period did not start until July 21, 2009, which was one day after the 
limitations period had expired. Moreover, the decedent's death on January 27, 2010, was not 
within the time limits provided in the wrongful-death savings provision in MCL 600.5852 

MCL 600.5852(1) provides: 

If a person dies before the period of limitations has run or within 30 days 
after the period of limitations has run, an action that survives by law may be 
commenced by the personal representative of the deceased person at any time 
within 2 years after letters of authority are issued although the period of 
limitations has run. 

Again, the two year limitations period expired on July 20, 2009. Thus, the decedent's death on 
January 27, 2010, did not occur before the period of limitations had run or within 30 days after 
that date. 

The parties also dispute whether the July 20, 2009, NOI did or would have tolled the 
statute of limitations with respect to defendant Umashankar at all, regardless of the timeliness. 
MCL 600.2912b provides in pertinent part as follows: 

(1) Except as otherwise provided in this section, a person shall not 
commence an action alleging medical malpractice against a health professional or 
health facility unless the person has given the health professional or health facility 
written notice under this section not less than 182 days before the action is 
commenced. 

(2) The notice of intent to file a claim required under subsection (1) shall 
be mailed to the last known professional business address or residential address of 
the health professional or health facility who is the subject of the claim. Proof of 
the mailing constitutes prima facie evidence of compliance with this section. If 
no last known professional business or residential address can reasonably be 
ascertained, notice may be mailed to the health facility where the care that is the 
basis for the claim was rendered. 

Subsection (1) makes it clear that a plaintiff cannot commence an action unless he or she 
first gives the party against whom relief is sought (the health professional or health facility) 

:3_ 
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written notice. Subsection (2) makes it clear that the plaintiff can mail the NOI to either the last 
known professional business address or residential address of the responding party. The parallel 
construction of the two provisions makes it clear that the written notice in subsection (I) must be 
sent to subject party of the notice. That is, if the responding party is a health professional, the 
NOI must be sent to the professional business or residential address of that professional. If 
neither address "can reasonably be ascertained," then the NOI can be sent to the healthcare 
facility where the care rendered by that professional was rendered. However, in order to 
effectuate the required notice, the NOI must be directed to or addressed to the defendant 
professional to whom the NOI is intended to provide notice. 

The July 20, 2009, NOI was addressed and mailed to the risk manager for University of 
Michigan Health System. Though the body of the NOI indicated the decedent's intent to file suit 
against Umashankar, "a medical malpractice plaintiff must provide every defendant a timely NO I 
in order to toll the limitations period applicable to the recipient of the NOI .... " Driver v Naini, 
490 Mich 239,251; 802 NW2d 311 (2011). Our Supreme Court explicitly stated that it has 
interpreted MCL 600.2912b: 

as containing a dual requirement: A plaintiff must (1) submit an NOI to eve1y 
health professional or health facility before filing a complaint and (2) wait the 
applicable notice waiting period with respect to each defendant before he or she 
can commence an action. [Driver, 490 Mich at255](emphasis in original). 

Accordingly, the NOI did not toll the statute of limitations with regard to defendant Umashankar 
because it was not directed or addressed to him. 

Affinned. 

Isl Kurtis T. Wilder 
Is/ Deborah A. Servitto 
/s/ Cynthia Diane Stephens 

-4-
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Order 
November 23, 2016 

151555 

SARON E. MARQUARDT, Personal 
Representative for the Estate of 
SANDRA MARQUARDT, 

Plaintiff-Appellant, 

V 

VELLAIAH DUR.AI UMASHANKAR, :MD, 
Defendant-Appellee, 

and 

JONATHAN HAFT, 
Defendant. 

_________________ _;! 

SC: 151555 
COA: 319615 

Michigan Supreme Court 
Lansing, Michigan 

RobertP. Young,Jr., 
Chief Justice 

Stephen]. Markman 
Brian K Zahra 

Bridget M. McCormack 
David F. Viviano 

Richard H. Bernstein 
Joan L. Larsen, 

Justices 

Washtenaw CC: 12-000621-NH 

On order of the Court, the application for leave to appeal the March 26, 2015 
judgment of the Court of Appeals is considered and, it appearing to this Court that the 
case of Haksluoto v Mt. Clemens Regional Medical Center (Docket No. 153723) is 
pending on appeal before this Court and that the decision in that case may resolve an 
issue raised in the present application for leave to appeal, we ORDER that the application 
be held in ABEYANCE pending the decision in that case. 

alll6 

n :;.:-: r_,· .. :: 7 ·• .. "'._.~~:I\ 
. -t f:~ .... ~~l 2 ° "015 ·: ;: 
t. \ ,w• 0 C. , i 
C > sv· _ ... ---- ... -------

I, Larry S. Royster, Clerk of the Michigan Supreme Court, certify that the 
foregoing is a true and complete copy of the order entered at the direction of the Court. 

November 23, 2016 

Clerk 
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Haksluoto v. Mt. Clemens Regional Medical Center, 500 Mich. 304 (2017) 

901 N.W.2d 577 

500 Mich. 304 
Supreme Court of Michigan. 

Jeffrey HAKSLUOTO and Carol 

Haksluoto, Plaintiffs-Appellants, 

v. 

MT. CLEMENS REGIONAL MEDICAL 

CENTER, afk/a McLaren Macomb, 

General Radiology Associates, PC, and 

Eli Shapiro, D.O., Defendants-Appe11ees. 

Docket No. 153723 

I 
Calendar No. 1 

I 
Argued April 12, 2017 

I 
Decided June 27, 2017 

Synopsis 
Background: Patient filed medical malpractice claim 
against health care providers for injuries allegedly 
resulting from a misdiagnosis in an emergency room. The 

:rv.i;acomb Circuit Court, Peter J. Maceroni, J., denied 
providers' motion for summary disposition on statute of 
limitations grounds. Providers' interlocutory application 
for leave to appeal was granted. The Court of Appeals, 
314 Mich.App. 424, 886 N.W.2d 920, reversed. Patient's 
motion for leave to appeal was granted. 

Holdings: The Supreme Court, Markman, C.J., held that: 

[1] as matter of first impression, patient's notice of 
intent (NOI) to file his medical malpractice claim, which 
was f'tled on the final day of the two-year statute of 
limitations period for medical malpractice actions, tolled 
the limitations period, abrogating Lancaster v. Wease, 
2010 WL 3767569, and 

[2] patient was required to file his medical malpractice 
complaint after the 182-day notice period expired, and 
thus, patient's complaint, which was filed one day after the 
notice period expired, was timely. 

Reversed and remanded. 

West Headnotes (17) 

[1) 

[2] 

{3] 

[41 

Health 
,(j= Notice 

Limitation of Actions 
ea. Pendency of Action or Other Proceeding 

The Revised Judicature Act (RJA) requires 
that a prospective medical malpractice 
plaintiff provide a potential defendant at 
least 182 days of notice prior to filing suit; 
if a plaintiff files a notice of intent (NOI) 
to file a claim before the limitations period 
for the malpractice action expires, but the 
limitations period for the malpractice action 
would otherwise expire during the 182-day 
notice period, the statute of limitations for the 
malpractice action is tolled for the duration of 
the notice period. Mich. Comp. Laws Ann. §§ 
600.2912b(l), 600.5805(6). 

Cases that cite this headnote 

Appeal and Error 
C= Cases Triable in Appellate Court 

The Supreme Court reviews motions for 
summary disposition de novo. 

Cases that cite this headnote 

Appeal and Error 
<:= Judgment 

When a motion for summary disposition 
is brought based on statute of limitations 
grounds, all well-pleaded allegations are 
viewed in the light most favorable to 

the nonmoving party unless documentary 
evidence is provided that contradicts them. 
Mich. Ct. R. 2.116(C)(7). 

1 Cases that cite this headnote 

Appeal and Error 
<?=' Cases Triable in Appellate Court 

The meaning of statutes and court rules are 
reviewed de novo by the Supreme Court. 

WESTt.AW © 2017 Thomson Reuters. No claim to original U.S. Government Works. 
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[SJ 

[6] 

[7] 

[81 

Cases that cite this headnote 

Appeal and Error 
€.::=> Cases Triable in Appellate Court 

Trial 
,:,,=, Questions of Law or Fact in General 

The applicability of a legal doctrine 
constitutes a question of law; the Supreme 
Court reviews questions of law de novo. 

Cases that cite this headnote 

Limitation of Actions 
,:.,. Constitutional and Statutory Provisions 

As a general matter, the relevant sections 
of the Revised Judicature Act (RJA) 
comprehensively establish limitations periods, 
times of accruaL and tolling for civil cases; 
the Legislature intended the scheme to be 
comprehensive and exclusive. Mich. Comp. 
Laws Ann.§ 600.101 et seq. 

Cases that cite this headnote 

Time 
(r=> Fractions of day 

As a general proposition, state law rejects 
fractions of a day; to reject-or disregard 
-the remaining fraction of a day means 
courts must either round up to a whole 
day remaining, or round down to no days 
remaining when determining whether a statute 
of limitation period has elapsed. 

Cases that cite this headnote 

Limitation of Actions 
~ Causes of action in general 

In measuring a statute of limitations period, 
only whole days are counted so as to ensure 
that the amount of time being provided to the 
user of the time consists of the entire amount 
of time the law allows for, which the user of 
the time essentially receives in addition to the 
fractional day that initiates the time period. 

[91 

Cases that cite this headnote 

Health 
ri;=, Notice 

In reckoning the end of the 182-<lay notice 
period for medical malpractice claims, courts 
exclude the day on which the notice of intent 
(NOI) to file a claim was served to ensure that 
defendants receive 182 whole days of notice 
before the plaintiff files the action. Mich. 
Comp. Laws Ann.§ 600.2912b(l). 

Cases that cite this headnote 

[10] Limitation of Actions 
i;;:;, Causes of action in general 

In measuring a statute of limitations period, 
any act done in the compass of a day is no 
more referable to any one, than to any other 
portion of it, but the act and the day are co
extensive. 

Cases that cite this headnote 

(11) Limitation of Actions 
~ Causes of action in general 

The touchstone of the common law is that 
in measuring a statute of limitations period 
fractional days must be rounded off in a way 
that accords with common understanding and 
is consistent with prevailing social customs, 
practices, and expectations. 

Cases that cite this headnote 

(12] Limitation of Actions 
,;=, Pendency of Action or Other Proceeding 

Under the common-law jurisprudence of 
fractional days, a timely notice of intent (NOI) 
to file a medical malpractice claim preserves 
the day the NOI is filed as a day to be 
used once the two-year statute of limitations 
period for the medical malpractice claim 
begins running after the notice period ends; 
notably, this applies to any NOI that triggers 
tolling under statutory provision, which toils 
the limitations period at the time notice is 

WZSTLAW © 2017 Thomson Reuters. No claim to original U.S. Government Works. 2 
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given in compliance with the notice period for 
medical malpractice claims, whether filed on 
the final day of the limitations period or on 
some earlier day. Mich. Comp. Laws Ann. §§ 
600.29i'2b(l), 600.5805(6), 600.5856(c). 

Cases that cite this headnote 

[13] Limitation of Actions 
I? Pendency of Action or Other Proceeding 

Once the notice period for a medical 
malpractice claim ends and the time for the 
plaintiff to bring a claim once again begins 
to run, it will run for the number of whole 
days remaining in the two-year statute of 
limitations period for medical malpractice 
actions when the notice of intent (NO!) to 
file a claim was filed, plus one day to reflect 
the fractional day remaining when the NOI 
itself was filed; abrogating Lancaster v. Wease, 
2010 WL 3767569. Mich. Comp. Laws Ann. 
§§ 600.2912b(l), 600.5805(6), 600.5856(c). 

Cases that cite this headnote 

[14] Limitation of Actions 
':? Pendency of Action or Other Proceeding 

When a notice of intent (NOI) to file a medical 
malpractice claim is filed on the final day of 
the two-year statute of limitations period for 
medical malpractice claims, the next business 
day after the notice period expires is an eligible 
day to file suit. Mich. Comp. Laws Ann. §§ 
600.2912b(l), 600.5805(6), 600.5856(c). 

Cases that cite this headnote 

(15] Limitation of Actions 
~= Pendency of Action or Other Proceeding 

Patient's notice of intent (NOI) to file his 
medical malpractice claim against health 
care providers for injuries allegedly resulting 
from misdiagnosis in emergency room tolled 
two-year statute of limitations period for 
patient's medical malpractice action, where 
patient filed his NOI on the final day of the 
limitations period. Mich. Comp. Laws Ann. §§ 
600.2912b(l), 600.5805(6). 

Cases that cite this headnote 

(16] Limitation of Actions 
.:= Negligence in performance of 

professional services 

Limitation of Actions 
<$"? Filing pleadings 

Patient was required to file his medical 
malpractice complaint after the 182-day 
notice period for his medical malpractice 
claim expired, and thus, patient's complaint, 
which was filed one day after the notice period 
expired, was timely and legally sufficient 
to commence his action against health care 
providers for injuries allegedly resulting from 
misdiagnosis in emergency room; Revised 
Judicature Act (RJA) required patient to wait 
182 days after filing hls notice of intent (NOI) 
to file his claim before filing suit, which meant 
that if patient had filed suit on the last day 
of the 182-day period, his complaint would 
have been untimely. Mich. Comp. Laws Ann. 
§ 600.2912b(l); Mich. Ct. R. 1.108(1). 

Cases that cite this headnote 

[17] Courts 
~ Highest appellate court 

The Supreme Court is not bound by decisions 
of the Court of Appeals. 

1 Cases that cite this headnote 

Attorneys and Law Firms 

*579 Hertz Schram PC (by Steve J. Weiss and Daniel W. 
Rucker) for plaintiffs. 

Giannarco, Mullins & Horton, PC (by LeRoy H. 
Wulfmeier, III, and Jared M. Trust), for defendants. 

Charfoos & Christensen, PC (by David R. Parker), for 
the Michigan Association for Justice. Hewson & Van 
Hellemont, PC (by Nicholas S. Ayoub), Amici Curiae, for 
Michigan Defense Trial Counsel. 

V;/ESTL#.'\N © 2017 Thomson Reuters. No claim to o;iginal U.S. Government Works. 3 
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BEFORE THE ENTIRE BENCH 

Opinion 

OPINION 

Markman, C.J. 
[1) The Revised Judicature Act (RJA), MCL 600.101 

et seq., requires that a prospective medical malpractice 
plaintiff provide a potential defendant at least 182 days 
of notice prior to filing suit. If a plaintiff files a notice of 
intent (NOI) to file a claim before the limitations period 
for the malpractice action expires, but the limitations 
period for the malpractice action would otherwise expire 
during the 182-day notice period, the statute oflimitations 
for the malpractice action is tolled for the duration of 
the notice period. In this case, we consider whether the 
limitations period is tolled when the NOI is filed on the last 
day of the limitations period, leaving no whole days of the 
limitations period to toll. We conclude that the limitations 
period is tolled under such circumstances. As a result, we 
further conclude that plaintiff's complaint, which was filed 
the day after the notice period ended, was timely, and we 
reverse the contrary decision of the Court of Appeals. 

I. FACTS AND HISTORY 

On December 26, 2011, plaintiff Jeffrey Haksluoto 1 

went to the emergency room at defendant Mt. 
Clemens Regional Medical *580 Center, complaining 
of abdominal pain and various forms of gastrointestinal 
distress. He was given a CT scan that was interpreted 
by defendant Dr. Eli Shapiro as being unremarkable, 
and plaintiff was sent home. Plaintiff went back to 
the emergency room on January 6, 2012, at which 
time, he asserts, he was correctly diagnosed, prompting 
emergency surgery. Plaintiff now alleges that Dr. Shapiro 
misinterpreted the CT scan on December 26 and that 

if it had been properly interpreted, his condition would 
have been detected sooner and addressed rather than 

worsening. 

It is undisputed that the end of the limitations period 
for plaintiffs medical malpractice claim was December 

26, 2013. Plaintiff served his NOI on that very date, the 
final day of the limitations period. After waiting 182 days 
from December 26, 2013, plaintiff then filed his complaint 

on the "183rd day," June 27, 2014. Shortly after he filed 
his complaint, defendants filed a motion for summary 

disposition, arguing that the suit was time-barred, but the 
trial court denied the motion. 

The Court of Appeals reversed. Haksluoto v. Mt. Clemens 

Regional Med. Ctr., 314 Mich.App. 424, 886 N.W.2d 
920 (2016). The panel held that MCR 1.108-the rule 
concerning the calculation of time-is best understood 
to signify that "the 182-day notice period began on 
December 27, 2013-the day after plaintiffs served the 
NOI on December 26, 2013-and expired on June 26, 
2014." Id. at 432, 886 N.W.2d 920. Because this meant 
that "the notice period did not commence until one day 
after the limitations period had expired," the Court felt 
"constrained to conclude that filing the NOI on the last 
day of the limitations period was not sufficient to toll 
the statute of limitations .... " Id. at 432-433, 886 N.W.2d 
920. The Court acknowledged "that [its] analysis means 
that a plaintiff who serves an NOI on the last day of the 
limitations period is legally incapable of filing a timely 
complaint and is, in effect, deadlocked from timely filing 
a suit in compliance with both the statutory notice period 
and the statute oflimitations." Id. at 433, 886 N.W.2d 920. 
We granted leave to appeal to consider whether plaintiffs 
NOI tolled the statute of limitations and whether the 
instant complaint ftled the day after the notice period 
ended was therefore timely. Haksluoto v. Mt. Clemens 

Regional Med. Ctr., 500 Mich. 892, 886 N.W.2d 718 
(2016). 

II. STANDARD OF REVIEW 

[21 [3] [41 [5] This Courtreviewsmotionsforsummary 
disposition de novo. Maiden v. Rozwood, 461 Mich. 109, 
118, 597 N.W.2d 817 (1999). Defendants' motion for 
summary disposition in the trial court was brought under 
MCR 2. l l 6(C)(7). All well-pleaded allegations are viewed 
in the light most favorable to the nonmoving party unless 
documentary evidence is provided that contradicts them. 
Patterson v. Kleiman, 447 Mich. 429,434, 526 N.W.2d 879 

(1994). Substantively, this case requires us to interpret the 
meaning of statutes and court rules, which are reviewed de 
novo. See McAuley v. Gen. Motors Corp., 457 Mich. 513, 
518, 578 N.W.2d 282 (1998). Similarly, "[t]he applicability 
of a legal doctrine [constitutes] a question of law. This 
Court reviews questions oflaw de nova." James v. Alberts, 

464 Mich.12, 14, 626N.W.2d 158 (2001). See also Tkachik 

we:s·rt;,;\t(! © 2017 Thomson Reuters. 1-.Jo claim to original U.S. Government Wori<s. 4 
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v. Mandeville, 487 Mich. 38, 45, 790 N.W.2d 260 (2010) 
("The interpretation and applicability of a common-law 
doctrine is also a question that is reviewed de nova."). 

III.A..N.A.1.'Y'SIS 

A... LEGA..L BA..CKGROUND 

The parties' arguments and the Court of A..ppeals' decision 
both draw upon certain *581 provisions of the RJA 
and upon our court rule on calculating time periods. The 
limitations period for a medical malpractice action is two 
years. MCL 600.5805(6). The RJA also imposes a notice 
req.uirement on prospective medical malpractice plaintiffs: 

[A..] person shall not commence an 
action alleging medical malpractice 
against a health professional or 
health facility unless the person has 
given the health professional or 
health facility written notice under 
this section not less than 182 days 
before the action is commenced. 
[MCL 600.2912b(l).] 

Michigan employs a "mailbox rule" for providing this 
notice of intent. See MCL 600.2912b(2) ("Proof of the 
mailing constitutes prima facie evidence of compliance" 
with the NO! requirement.). The RJA also provides that 
mailing an NOI tolls the statute of limitations 

[a]t the time notice is given in 
compliance with the applicable 
notice period under [MCL 
600.2912b], if during that period a 
claim would be barred by the statute 
oflimitations .... [MCL 600.5856(c).] 

Plaintiff here mailed the required NOI on the fmal day 
of the limitations period: December 26, 2013. Plaintiff 
argues that, because MCL 600.5856(c) provides that the 
limitations period is tolled "[a]t the time notice is given," 
the limitations period was tolled at that point. Because 
there was some time remaining on the clock (that portion 
of December 26 that had not yet elapsed), plaintiff argues 
that we must "round up" and afford him a whole day 
on which to file his complaint after the notice period 
has ended. Defendants and the Court of Appeals, by 
contrast, point to MCR l.108(1), which provides that 

in computing periods of time, "[t]he day of the act, 
[or] event, ... after which the designated period of time 
begins to run is not included." Defendants argue that 
because the day of the act or event "is not included," 
the notice period did not begin until December 27, 2013, 
the day after the limitations period ended. Since the 
limitations period is tolled under MCL 600.5856(c) only 
when the limitations period is going to expire during 
the notice period, that notice period did not begin until 
after the limitations period ended, and therefore "there 
was nothing left to toll," Ligons v. Crittenton Hosp., 490 
Mich. 61, 90, 803 N.W.2d 271 (2011), rendering plaintiffs 

complaint untimely. 2 

[6] As a general matter, "the relevant sections of 
the Revised Judicature Act comprehensively establish 
limitations periods, times of accrual, and tolling for civil 
cases." Trentadue v. Buckler Automatic Lawn Sprinkler 

Co., 479 Mich. 378, 390, 738 N.W.2d 664 (2007). "[T]he 
Legislature intended the scheme to be comprehensive and 
exclusive." Id. at 391, 738 N.W.2d 664. Consequently, 
any deviation due to tolling from the two-year limitations 
period for malpractice actions is only as provided 
by statute, such as in MCL 600.5856(c). That tolling 
provision states that tolling begins "[a]t the time notice is 
given," so long as the limitations period would otherwise 
expire during the notice period. Thus, we *582 stated 
in Driver v. Naini, 490 Mich. 239, 249, 802 N.W.2d 
311 (2011), that "[w]hen a claimant files an NOI with 
time remaining on the applicable statute of limitations, 
that NOI tolls the statute of limitations .... " Because it is 
undisputed that the notice here was filed on the final day 
of the limitations period (but before that final day ended), 
MCL 600.5856(c) has ostensibly been satisfied so as to 
trigger to !ling. 

[71 However, as a general proposition, "[o]ur law rejects 
fractions of a day .... " Warren v. Slade, 23 Mich. I, 3 
(1871). To "reject"-or disregard-the remaining fraction 
of a day means we must either round up to a whole day 
remaining, or round down to no days remaining. Driver 

makes clear that tolling is contingent on there being time 
left to toll. Given that the instant NOI was filed on the 
final day of the limitations period, if we were to round 
down, the NOI would not trigger tolling because there 
would be no time left to toll. Therefore, to know whether 
there was any time left to toll and hence whether tolling 
was triggered, we must determine whether we round up or 
round down. While the Legislature certainly has the power 

\•VESTLAV~ © 2017 Tr1omson Reuters. No claim to original U.S. Government Works. 5 
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to abrogate the common-law rule disregarding fractions 
of a day, see Cohen v. Supreme Sitting of the Order of the 

Iron Hall, 105 Mich. 283, 288, 63 N.W. 304 (1895) ( "In 
the absence of any statute recognizing fractions of days, it 
has been held that all judgments entered on the same day 
will be regarded as if entered at the same time.") (emphasis 
added), MCL 500.5856(c) does not do so. Therefore, the 
fundamental question we confront here is whether less 
than a whole day remaining in the limitations period 
qualifies as "time remaining on the applicable statute of 
limitations" as required by Driver to trigger tolling. In 
other words, while MCL 600.5856(c) provides that the 
limitations period is tolled "[a]t the time notice is given," if 
the NOI is served on the final day of the limitations period 
and only a fraction of a day is left, can that fractional day 
be tolled1 This is surprisingly a question offirst impression 
in this state. None of our caselaw squarely answers the 

question. 3 Rather, we must turn to the law of fractional 
days. 

*583 B. LAW OF FRACTIONAL DAYS 

While it is well established that fractional days are to 
be disregarded, to assert this affords little insight as to 
how to go about implementing such disregard. We must 
determine whether this disregard is or is not consistent 
with recognizing that the instant NOI was filed before 
the end of the day on December 26, 2013, and if we 
do take such note, what effect the unexpired portion of 
the day had on plaintiffs subsequent filing options. The 
parties spend considerable effort disputing the significance 
of MCR 1.108(1) on this case, but that rule deals with 
only a single aspect of how fractional days are regarded
how time periods are counted in relation to fractional days. 
The law of fractional days, however, has two relevant 
strands of analysis-how time periods are counted and 
how fractional days are rounded off. 

1. COUNTING TIME 

The law regarding how time is counted is currently 
codified in two overlapping provisions. Among our 
statutes, MCL 8.6 provides that, "[i]n computing a period 
of days, the first day is excluded and the last day is 
included." Relatedly, MCR 1.108(1) provides that, "[i]n 
computing a period of time prescribed or allowed by these 
rules, by court order, or by statute ... [t]he day of the 

act, [or] event, ... after which the designated period of 
time begins to run is not included," but "[t]he last day 

of the period is included .... " 4 This method of excluding 
the first day and including the last day has been codified 
within our court rules in some version since Michigan's 
origins. Our current court rule is essentially a restatement 
of its predecessor, GCR 1963, 108.6, which, in tum, was 
a broadened version of its predecessor, Court Rule No. 

9, § I (1945). 5 Court Rule No. 9, § 1 (1945) applied this 
method of excluding the first day and including the last 
to time periods that ran from the service of various court 
documents; however, the same method was used for time 
periods under statutes as a matter of common law. See, 
e.g., Gorham v. Wing, IO Mich. 486, 496 (1862) ("When 
time is to be computed from the time of an act done, we 
think the more reasonable rule is that the day on which 
the act is done is to be excluded from the computation 
[.]"). Thus, although the method of excluding the first day 
and including the last was not codified as to statutory 
time periods until the 1963 court rules, it nonetheless 
has consistently been applied in all contexts because it 
"best accords with the common understanding and is least 
likely to lead to mistakes in the application of statutory 
provisions." G,.iffin v. Forrest, 49 Mich. 309, 312, 13 
N.W. 603 (1882). The fact that the same method prevails 
whether implemented by court rule or as simply a matter 
of historical practice suggests that the rule excluding the 
first day and *584 including the last is tantamount to a 

1 . . 1 6 common- aw prmc1p e. 

The rationale for this method of excluding the first day 
and including the last in calculating a period of time is to 

ensure that parties receive the entire amount of time to 
which they are entitled. Consider, for example, Dousman 
v. O'Malley, 1 Doug. 450 (Mich., 1844), which applied a 
statutory ancestor ofMCL 8.6. Under 1838 R.S. pt. l, tit. 
1, ch. I, § 3, ~ 11, "[a]ny specified number of days [was to 
be] construed to mean entire days, excluding any fraction 

of a day[.)'' 7 Dousman applied the method to 1840 P.A. 
45, § 3, which required that a certain "citation ... be 

served three days atleast, before the return day thereof.. .. " 
In Dousman, the citation had been served on March 
29, 1843, with a return date of April 1, and we said 
that th.is was insufficient because the statutory "rule of 
construction would exclude the day of service, that being 

but the fraction of a day; and, but two entire days having 
intervened, between the day of service and the return 
day of the citation, the service was clearly insufficient." 1 

WESTtAW © 2017 Thomson Reuters. No claim to original U.S. Government Works. 6 
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Doug. at 451. In other words, when a party is afforded 
a certain number of days, that period is construed as a 
certain number of whole days, excluding the day which 
triggered the running of the period, to ensure that the 
party receives all of the time to which he or she is entitled. 
We apply a similar principle in the medical malpractice 
realm, requiring that a plaintiff wait the entire 182-day 
notice period before filing a complaint. See Tyra v. Organ 

Procurement Agency of Mich., 498 Mich. 68, 94, 869 
N.W.2d 213 (2015). 

[8] Defendants argue that because our method of 
counting days excludes the first day, the notice period 
does not begin until the day after the notice was served, 
which was "day one" of the notice period under our 
counting rule. However, investing this much significance 
into identifying "day one" is inconsistent with Dunlap 
v. Sheffield, 442 Mich. 195, 200 n. 5, 500 N.W.2d 739 
(1993), in which we noted that "if the period was measured 
in days, it would begin on the date of the accident" 

because MCR 1.108(1) "only indicates that the 'day 
counter' will not register a '[one]' until the day after the 
accident." (Emphasis added.) Dunlap thus establishes that 
"day one" is not the same as the day that the period 
begins running. The day counter is a method by which 
we ensure that the party afforded a particular amount of 
time is provided that entire amount of time. As we held 
in Dousman, only whole days are counted so as to ensure 
that the amount of time being provided to the "user" 
of the *585 time consists of the entire amount of time 
the law allows for, which the user of the time essentially 
receives in addition to the fractional day that initiates the 
time period. In the context of this case, once the NOI was 
filed on December 26, 2013, "day 182" was June 26, 2014. 
Because Michigan uses a mailbox rule for NOis, MCL 
600.2912b(2), the notice period ran for 182 whole days 
plus whatever fraction of the day was left on December 26, 
2013, at which time the NOI was placed in the mail. 

[91 In sum, the law of counting time indicates that the first 
fractional day-i.e., the day that triggers the running of 
the time period-is excluded, while the last day is included, 
based on common-law notions offairness. After all, 

[i]f a man is given a certain number 
of days after an event in which to 
perform an act or claim a right, 
he is likely to understand that he 
is allowed so many full days, and 
would be surprised if told that the 

fragment of the day on which the 
event took place was to be taken into 
the account against him. [Griffin, 
49 Mich. at 312, 13 N.W. 603 ] 
(emphasis added).] 

Thus, in reckoning the end of the 182-day notice period, 
we exclude the day on which the NOI was served to ensure 
that defendants receive 182 whole days of notice. The 
law of counting time tells us how long plaintiff had to 
wait before filing his complaint to ensure that defendants 
received every moment of the notice to which they were 
entitled. What the law of counting time does not explain 
is the legal consequence of the NOI filed on the final day 
of the limitations period and the effect of the unexpired 
fraction of the day on plaintiff's options once the notice 
period ended. In other words, the law of counting time 
provides no answer as to whether the NOI, which was filed 
with less than an entire day remaining in the limitations 
period, tolled that period, in that it provides no answer 
as to whether the limitations period should be treated as 
having any time left to toll if there is only a fraction of a 
day remaining. To resolve this, we must look to our law 
relating to the rounding off of fractional days. 

2. ROUNDING FRACTIONAL DAYS 

110] As already noted, our law disregards fractions of a 
day. Warren, 23 Mich. at 3. This concept is not specific to 
Michigan but is instead a general feature of the common 
law. See, e.g., McGill v. Ban1c of U.S., 25 U.S. (12 Wheat.) 
511, 514, 6 L.Ed. 711 (1827) ("[T]he law makes no 
fractions of a day."). Indeed, this proposition predates 
even American independence. Blackstone provided "a 
short explanation of the division and calculation of time 
by the English law," in which he observed that "[i]n the 
space of a day all the twenty four hours are usually 
reckoned; the law generally rejecting all fractions of a day, 
in order to avoid disputes." 2 Blackstone, Commentaries 
on the Laws of England, pp. **140-141. As we have 
expressed the principle, "[A]ny act done in the compass of 
[a day] is no more referable to any one, than to any other 
portion of it, but the act and the day are co-extensive[.]" 
Warren, 23 Mich. at 3. This establishes that there is no 
need to inquire into precisely when on December 26, 2013, 
plaintiff filed his NOL Instead, the fact that it was filed 
at some point or another on that day is all that matters, 
with the legal consequence of that action being the same 
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regardless of the precise point in the day when it occurred. 
But what consequence, if any, should attach to the act of 
filing the NOI on the final day of the limitations period? 
Should we "round down" and treat the NOI filed on the 
final day as ineffective at tolling for want of any time left to 
toll, or should we "round up" and treat the NO! as having 
*586 tolled, and preserved, the date on which the NOI 

was filed for use once the notice period ended'/ 

A system that disregards fractions of a day and trades 
only in whole days-a system in which fractional days 
are rounded off in some fashion-will necessarily result 
in parties getting somewhat more, or somewhat less, time 
than they would have received if the calculation of time 
had taken notice of hours and minutes. This effect has 
caused some confusion as to how "edge" cases such as the 
instant one should be treated. 

Now, in several of these cases, the 
actual result of the rule ... may be, 
under given circumstances, to give 
the party one day more than the 
statute time in which to bring suit, 
inasmuch as he would be legally 
entitled to act on the very day of 
the event from which the time is 
computed, if that event took place 
at an hour of the day which, would 
permit of action; but, on the other 
hand, the opposite rule ... would, 
under other circumstances, give him 
one day less than the statute time, 
and if that time was one day only, 
would give him no time at all. There 
is good reason, therefore, in the 
rule ... of treating the day of the 
act or event as a point of time only, 
and excluding it altogether from the 
computation. [Id. at 5.J 

We ultimately decided in Warren to err on the 
side of affording parties somewhat more time rather 
than somewhat less-to "round up" rather than 
"round down"-because this was consistent with 
"the preponderance of American authority," which 
"harmonize[d] with the mode of computing time under 
rules of practice," making it "less likely [that) those who 
are to act ... [are] deceived and misled in their action." Id. 

at 6. 

[11 J The touchstone of the common law, therefore, is that 
fractional days must be rounded off in a way that accords 
with common understanding and is consistent with 
prevailing social customs, practices, and expectations. We 
recently reaffirmed this principle in People v. Woolfolk, 

497 Mich. 23, 857 N.W.2d 524 (2014). The common
law rule that fractions of a day were disregarded was 
traditionally applied to mean that a day was considered 
over as soon as it began; accordingly, a person was 
considered to have arrived at a particular age on the 
day before his or her birthday. We rejected this rule as 
inconsistent with "the prevailing customs and practices of 
the people" to conclude that a person did not advance to 
their next year of age until his or her actual birthday. Id. 
at 26-27, 857 N.W.2d 524. This establishes an altogether 
sensible rule that, in disregarding fractions of a day, we do 
not consider a day to be over until it is entirely over. 

If, as we said in Warren, "any act done in the compass of 
[the day] is no more referable to any one, than to any other 
portion of it," we can just as easily say that, in disregarding 
fractions of a day, an act taken on a particular day can 
be construed as though either the day had not yet begun 
or was entirely over. If our rule is that a day is not over 
until it is entirely over, then we have effectively decided to 
construe our disregarding of fractional days, at least in this 
context, as though the day had not yet begun-to, in effect, 
"round up" rather than down. Ifwe were to analogize days 
to beads on an abacus, in disregarding fractions of a day, 

we keep the beads on one end of the wire or the other 
rather than measuring intermediate locations, and we do 
not move the bead from one end of the wire to the other 
until the day is completely over. But this does not mean 
that we are incapable of identifying when a bead has been 
shifted over and when it has not; it is not inconsistent with 
our disregard of fractional days to take *587 note that 
December 26, 2013, was only partially exhausted when the 
NO! was mailed. But with the day not yet over, the bead 
was not yet advanced. Thus, we first take notice of the 
fact that the day was not yet over when the NOiwas filed, 

and second, that the NOI filed on that day preserved that 
entire day for use when the 182-day notice period finally 
expired. 

In reaching a contrary conclusion, the Court of Appeals 
acknowledged that its resolution of the case meant that 
a plaintiff who filed an NOI on the final day of the 
limitations period was "deadlocked." Haksluoto, 314 
Mich.App. at 433, 886 N.W.2d 920. It is hard to see how 
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a conclusion that a plaintiff could end up "deadlocked" 
before the limitations period expires accords with 
"common understanding," which we expressed as the 
governing standard in Griffin. Indeed, this Court has 
specifically acknowledged this concern when it stated 
that "[t]he Legislature surely did not intend its tolling 
provision as a trap for the unwary .... " Omelenchuk v. City 

of Warren, 461 Mich. 567, 576 n. 19, 609 N.W.2d 177 
(2000), overruled in part on other grounds by Waltz v. 
Wyse, 469 Mich. 642, 677 N.W.2d 813 (2004). Leaving 
a plaintiff "deadlocked" when that plaintiff files an NOI 
before the limitations period expires seems as if it is the 
epitome of a "trap for the unwary," and it cannot be 
countenanced here. 

[12] [13] We hold, therefore, that applying our 
common-law jurisprudence of fractional days produces a 
conclusion that a timely NOI preserves the day the NOI is 
filed as a day to be used once the limitations period begins 
running after the notice period ends. Notably, this applies 
to any NOI that triggers tolling under MCL 600.5856(c), 
whether filed on the final day of the limitations period 
or on some earlier day. The rule is that once the notice 
period ends and the time for the plaintiff to bring a claim 
once again begins to run, it will run for the number of 
whole days remaining in the limitations period when the 
NOI was filed, plus one day to reflect the fractional day 
remaining when the NOI itself was filed. There is no 
principled reason to treat the last day differently from any 
other-the abacus bead does not slide over until the day is 
over, and that applies with equal force to the ultimate and 
penultimate days of the limitations period. 

[14) The rule we adopt here has been used in Michigan 
before. In O·ockett v. Fieger Fieger Kenney & Johnson, 

P. C., unpublished per curiam opinion of the Court of 
Appeals, issued October 28, 2003 (Docket No. 240863), 
2003 WL 22439718, the claim accrued on April 10, 1996. 
The Court stated: 

Assuming arguendo the notice of 
intent had been sent on April 
10, 1998 [the last day of the 
limitations period], the limitations 
period would have been tolled until 
Friday, October 9, 1998 ... , and 
suit would have [had to have] been 

filed by the following Monday .... [Id. 

at 2, 2003 WL 22439718 (emphasis 
added).] 

This is precisely the result we endorse here-when an NOI 
is filed on the final day of the limitations period, the next 
business day after the notice period expires is an eligible 

day to file suit. 8 

*588 As noted, this rule applies whether the NOI is 
filed on the final day of the limitations period or some 
day before the final day. Either way, if it is filed at a 
point at which tolling will occur, the remaining period 
preserved for plaintiff to use once the notice period ends 
comprises the number of whole days remaining in the 
period oflimitations when the NOI was filed, plus one day 
to reflect the fractional day remaining when the NOI is 
filed. Consider, in this light, the example of Lancaster v. 
Wease, unpublished per curiam opinion of the Court of 
Appeals, issued September 28, 2010 (Docket No. 291931), 
2010 WL 3767569. There, the plaintiff filed her NOI the 
day before the limitations period expired and, after the 
notice period ended, filed her complaint not on the day 
immediately following the 182-day notice period ("day 
183" after the NOI), but instead the day after that ("day 
184" after the NOI). The Court held that her complaint 
was untimely. Under the rule we adopt here, that is the 
wrong conclusion-the plaintiffs complaint should have 
been deemed timely because the one whole day remaining 
in the limitations period was preserved plus the day on 
which the NOI was filed. 

C. APPLICATION 

[15) As applied to the instant case, the rule is simple to 
implement. Plaintiff filed his NOI on the final day of the 
limitations period-December 26, 2013. Bec!iuse it was 
filed before the end of the day on December 26, 2013, 
some fraction of that day remained. We take notice of that 
fraction of the day only to the extent that we recognize 
that it was not yet over, and not yet having ended, our 
metaphorical abacus bead was not yet shifted from one 
end of the wire to the other. Consequently, the NOI tolled 
the limitations period, leaving one day for plaintiff to file 
his complaint after the notice period ended. 

D.PRESERVEDDAY 
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[16) [171 Defendants also argue that even if plaintiff's 
NOI served on the final day of the limitations period 
successfully tolled the running of the statute oflimitations, 
plaintiffs complaint was still untimely. They argue that 
plaintiff was required to file his complaint on "day 182"
the final day of the 182-day notice period-rather than 

on "day 183," the following day, on which he did file. 9 

The RJA requires a plaintiff to wait 182 days after filing 
an NOI before filing suit. See MCL 600.2912b(l) ("[A] 
person shall not commence an action alleging medical 
malpractice . .. unless the person has given ... written 
notice ... not less than 182 days before the action is 
commenced.") ( emphasis added). We have made clear that 
a plaintiff must wait the entire 182 days before filing a 
complaint. In Burton v. Reed City Hosp. Corp., 4 71 Mich. 
745,754,691 N.W.2d 424 (2005), we said that "the failure 
to comply with the statutory [notice] requirement renders 
the complaint insufficient to commence the action." In 
Tyra, 498 Mich. at 76-77, 869 N.W.2d 213, the plaintifrs 
action accrued on April 4, *589 2008, and the limitations 
period therefore expired on April 4, 2010. The NOi, dated 
April 1, 2010, was placed in the mail on April 4, 2010. The 
complaint was then filed on September 30, 2010, which 
was 179 days after the NOI. We held that the complaint 
was premature and therefore legally insufficient. In doing 
so, we observed that "[e]ven assuming that the NOI had 
been sent on April 1, 2010, ... the complaint was ftled at 
least one day prematurely." Id. at 77n. 5, 869N.W.2d 213. 
Under MCR 1.108(1), September 30, 2010-the day the 
complaint in Tyra was filed-was "day 182" after April 
1, 2010. Our conclusion that a complaint on "day 182" 
was untimely only further emphasizes that the entire 182-
day notice period must be over before a plaintiff can file 
a complaint. Indeed, this is precisely the rule of Dousman, 

Footnotes 

in which the plaintiff had to wait three whole days plus the 
day of service before hailing the defendant into court. 

In much the same fashion here, had plaintiff filed his 
complaint on June 26, 2013-"day 182"-the complaint 
would have been untimely and legally insufficient. Instead, 
he had to wait 182 days as calculated by MGR 1.108(1 ), 
meaning that he had to wrut until June 26, 2013, was 
over before using whatever time remained of the period of 
limitations-in this case, one day, June 27, 2013, on which 
he filed the complaint. Therefore, his complaint was timely 
filed and was legally sufficient to commence his suit. 

IV. CONCLUSION 

This Court has not hesitated in the past to enforce the 
various notice and filing requirements related to medical 
malpractice actions as they are written. Where, as here, 
plaintiffs NOI was timely filed and he filed his complaint 
on the day that he preserved from the limitations period, 
he cannot be denied his day in court. Consequently, 
the decision of the Court of Appeals is reversed, and 
the matter is remanded to the trial court for further 
proceedings consistent with this opinion. 

Brian K. Zahra, Bridget M. McCormack, David F. 
Viviano, Richard H. Bernstein, Joan L. Larsen, Kurtis T. 
Wilder 

All Citations 

500 Mich. 304,901 N.W.2d 577 

1 His wife, Carol Haksluoto, is also a named plaintiff, claiming loss of consortium. For ease of reference, this opinion will 
refer to plaintiff in the singular form. 

2 

3 

Both parties essentially assume the conclusion of their respective arguments. It is undoubtedly true that the NOi was 
filed at some point before the end of December 26, 2013, and that December 27, 2013, was "day one" for purposes of 
the 182-day notice/tolling period. However, contrary to defendants' argument and the position of the Court of Appeals, 
identifying "day one" offers little illumination as to the legal consequences of the unexpired portion of December 26 that 
remained when plaintiff filed his NOi. By the same token, while it is true that the RJA provides that tolling begins "[a]t 
the time notice is given," plaintiff also begs the question when he argues that this language necessarily rendered timely 
his complaint filed on "day 183." 
Both parties invite us to look to passing remarks in our prior opinions that are consistent with either plaintiff's or defendants' 
arguments. For example, plaintiff points to Tyra v. Organ Procurement Agency of Mich., 498 Mich. 68, 76, 869 N.W.2d 
213 (2015), in which we characterized an NOi sent on the final day of the limitations period as "timely"; while the plaintiffs 
complaint there was ultimately disallowed as having been filed before the notice period had ended, plaintiff notes that we 
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raised no concerns that the plaintiff would have been "deadlocked" had she not waited for the end of the notice period. 

However, this is nonbinding dicta. See People v. Pelto/a, 489 Mich. 174, 190 n. 32, 803 N.W.2d 140 (2011) ("Obiter dicta 

are not binding precedent."). The issue in Tyra was whether the complaint was filed prematurely, not whether the NOi 

filed on the final day of the limitations period succeeded in tolling the running of the statute of limitations. 

Defendants point us, for example, to our order denying leave in Dewan v. Khoury, 477 Mich. 888, 722 N.W.2d 215 (2006). 

There, the plaintiff filed the NOi on the final day of the limitations period, waited 182 days, which ended on a Friday, and 
then filed suit on the following Monday. The Court of Appeals held that the complaint was untimely because the notice 

period did not begin until the day after the NOi was served, signifying that the notice period did not begin during the 
limitations period and thus there was no limitations period left to toll. We denied leave to appeal. However, denials of 

leave to appeal do not establish a precedent. See MCR 7.301(E) ("The reasons for denying leave to appeal ... are not 

to be regarded as precedent."); Tebo v. Havlik, 418 Mich. 350, 363 n. 2,343 N.W.2d 181 (1984) (opinion by BRICKLEY, 
J.) ("A denial of leave to appeal has no precedential value."); Frishett v. State Farm Mut. Auto. Ins. Co., 378 Mich. 733, 
734 (1966) (When denying leave to appeal, "the Supreme Court expresses no present view with respect to the legal 

questions dealt with in the opinion of the Court of Appeals."). 

4 The apparent overlap of the statute with the court rule was previously recognized in Beaudry v. Beaudry, 20 Mich.App. 
287, 288, 174 N.W.2d 28 (1969). 

5 "The day on which any rule shall be entered, claim of appeal filed, or order, notice, pleading or papers served shall be 

excluded in the computation of the time for complying with the exigency of such rule, order or notice, pleading or paper, 

and the day on which a compliance therewith is required shall be included .... " A version of the rule has been in continuous 
effect since Michigan's origins as a state. See Court Rule No. 9 (1933); Court Rule No. 9 (1931); Supreme Court Rule 

No. 25 (1916); Circuit Court Rule No. 5 (1916); Supreme Court Rule No. 25 (1897); Circuit Court Rule No. 36(a) (1897); 

Supreme Court Rule No. 7 (1858); Circuit Court Rule No. 15 (1858); Supreme Court Rule No. 7 (1853); Circuit Court Law 
Rule No. 14 (1853); Supreme Court Rule No. 7 (1843); Circuit Court Law Rule No. 9 (1843); Court Rule No. 21 (1834). 

6 Cases applying the method without recourse to any positive law authority include Wesbrook Lane Realty Corp. v. Pokorny, 
250 Mich. 548, 550, 231 N.W. 66 (1930) ("The general rule ... is to exclude the day from which the notice begins to run 
and include that of performance."), Gantz v. Toles, 40 Mich. 725, 728 (1879) ("The genera[ rule in regard to notices which 

has always prevailed in this State includes the day of performance and excludes the day from which notice begins to 
run."), and Gorham, 10 Mich. at 496 (applying rule excluding first day and including last day to redemption period). On 
the other hand, in Anderson v. Baughman, 6 Mich. 298 (1859), we looked to Supreme Court Rule No. 7 (1858) rather 

than more generally invoking the "practice" of the Court. See also Computation of Time, 9 Opinions of the U.S. Attorney 

General 131, 132-133 (March 10, 1858) ("It is the universal rule, in the computation of time for legal purposes, not to 

notice fractions of a day .... "). 
7 This requirement was not retained in the Revised Statutes of 1846, and an analogous requirement was not reintroduced 

to our statutory law until the Legislature adopted MCL 8.6 in 1966. As this history makes clear, however, the same 
requirement has been in our court rules, and enforced as a matter of practice in our caselaw, the entire time. 

8 Maine has reached the same conclusion with its similar notice scheme, concluding that "the day of serving notice of 
claim ... does not count in either the calculation of the period of limitations or in the calculation of the 90-day notice 

period," leaving the day on which notice is served as a preserved day of the limitations period once the notice period 

ends. Gilbert v. Maine Med. Ctr., 483 A.2d 1237, 1239 (Me. 1984). See also Woods v. Young, 53 Cal.3d 315,326 n. 3, 

279 Cal.Rptr. 613, 807 P.2d 455 (1991) ("A plaintiff who serves the notice of intent to sue on the last day of the limitations 

period has one day after the ninety-day waiting period to file the complaint."). 

9 Defendants point to dicta in Kincaid v. Cardwell, 300 Mich. App. 513, 524, 834 N.W.2d 122 (2013), in support of their 

argument. 'This Court, of course, is not bound by Court of Appeals decisions." Catalina Mktg. Sa/es Corp. v. Dep't of 

Treasury, 470 Mich. 13, 23, 678 N.W.2d 619 (2004). Moreover, the statement in Kincaid that an act of malpractice must 

have occurred within two years and 182 days of the filing of the complaint (rather than, aswe hold here, two years and 183 

days) constituted dicta when the act of malpractice occurred two years and 207 days before the tiling of the complaint. 

The distinction pertinent in the instant case was not relevant. 
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By order of November 23, 2016, the application for leave to appeal the March 26, 
2015 judgment of the Court of Appeals was held in abeyance pending the decision in 
Haksluoto v Mt Clemens Regional Medical Center (Docket No. 153723). On order of the 
Court, the case having been decided on Jqne 27, 2017, 500 Mich _ (2017), the 
application is again considered. Pursuant to MCR 7.305(H)(I), in lieu of granting leave 
to appeal, we VACATE the judgment of the Court of Appeals and REMAND this case to 
the Washtenaw Circuit Court for reconsideration in light of Haksluoto. 

We do not retain jurisdiction. 

WILDER, J., did not participate because he was on the Court of Appeals panel. 

a0920 

I, Larry S. Royster, Clerk of the Michigan Supreme Court, certify that the 
foregoing is a true and complete copy of the order entered at the direction of the Court. 

September 27, 2017 

Clerk 
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2001 WL 772531 
Only the Westlaw citation is currently available. 

UNPUBLISHED OPINION. CHECK 
COURT RULES BEFORE CITING. 

Court of Appeals of Michigan. 

Susan MARICLE, Plaintiff-Appellant, 

v. 

Dr. Brian SHAPIRO and General Surgeons 

of Flint, P.C., Defendants-Appe!lees. 

No.217533. 

I 
Jan. 23, 2001. 

• Before: SAAD, P.J., and GRIFFIN and R.B. BURNS, -
JJ. 

Opinion 

PERCURIAM. 

* l Plaintiff appeals as of right from the trial court's order 
granting defendants' motion for summary disposition 
pursuant to MCR 2.116(C)(7) based on the statute of 
limitations. We affirm. 

This medical malpractice action arose from the surgery 
performed by defendant Dr. Brian Shapiro, who is a 
general surgeon, on May 8, 1996. Dr. Shapiro removed 
two lymph nodes from plaintiff's neck. Plaintiff alleges 
that during the procedure, the right spinal accessory nerve 
was injured, which resulted in severe pain and partial 
paralysis of her right arm. 

Plaintiff apparently requested a general surgeon, Dr. 
Raymond Ippolito, to review her medical records and 
to determine if she had a possible claim for medical 
malpractice against Dr. Shapiro and his employer, 
defendant General Surgeons of Flint, P.C. On July 31, 
1997, Dr. Ippolito sent a two-page letter lo plaintiff's 
counsel, indicating that he had reviewed plaintiffs medical 
records and the medical care rendered by Dr. Shapiro in 
1996. Dr. Ippolito opined that plaintiff suffered an injury 
to her right spinal accessory nerve as a result of the biopsy 

performed by Dr. Shapiro and that the injury to the nerve 

deviated from the standard of care. The letter was signed 
by Dr. Ippolito and a notary signed below his signature. 

Apparently, counsel for plaintiff sent a notice of intent 
to file a claim to defendants pursuant to M.C.L. § 
600.2912b; MSA 27 A.2912(2) on September 2, 1997. After 
the 182-day period expired with apparently no response 
from defendants, plaintiff filed her complaint on March 
24, 1998. However, plaintiff did not file an affidavit of 
merit with the complaint in accordance with M.C..L. § 
600.2912d; MSA 27A.2912(4). 

The summons and complaint were served by registered 
mail on March 30, 1998. Although the answer was due 
twenty-eight days later, MCR 2 . l 08(A)(2), counsel for 
defendants requested a thirty-day extension for filing an 
answer. Counsel for plaintiff agreed to an extension and 
the joint answer was sen! on May 15, 1998, and filed on 
May 19, 1998. In their affirmative defenses, defendants 
asserted that plaintiff failed to file an affidavit of merit 
with the complaint and that the claim "may be" barred by 
the statute of limitations. 

According to the parties, defendants sent interrogatories 
requesting plaintiff to identify her experts and to indicate 
whetlier any reports had been rendered by !he experts. In 
July 1998, plaintiff sent the answers lo the interrogatories 
and included a copy of Dr. Ippolito's report. 

On November 30, 1998, defendants filed a motion for 
summary disposition pursuant lo l'v!CR 2.l 16(C)(7), 

arguing that the statute of limitations expired before 
the action was properly commenced. Defendants pointed 
out that the affidavit of merit was not attached to the 
complaint, that plaintiff did not request a twenty-eight
day extension to file one, and that plaintiff to date had 
not yet filed an affidavit of merit. Defendants argued 

that they were entitled to summary disposition pursuant 
to Scarsella 1•. Pollak. 232 Mich.App 61: 591 NW?d 257 
(1998), aff'd. 461 Mich. 547: 607 NW2d 711 (2000). 

*2 In response to the motion, plaintiff claimed the 
affidavit of merit inadvertently was not attached to the 
complaint when it was filed and that counsel intended 
to use Dr. Ippolito's report as the affidavit of merit. 
Plaintiff asserted that counsel for defendants participated 
in unconscionable conduct by requesting an extension to 
file an answer to the complaint, and that without the 
extension, plaintiff's counsel would have learned of the 

- ·- ' I ··· · · ·· ·,· · ,-1 ' ' S r.' ·, E'- ·0rn° ·,t \~/,·rl<s .,,,,,.-, '·'·" ·''·20'11' ·1·1·'0~1so1·1 Reut~'f'; ,'10Gi:,Hnto0t1<.irid u .. <.:J(,V .,t, ",1, ;.v ,. 1/':t::J t !..f".\''-4 ·.:;::1 !\ , 1 '- l .,. ..., ,. • • ... , 
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mistake and then filed the affidavit before the statute of 
limitations expired. Plaintiff also claimed that the affidavit 
was eventually provided in answers to interrogatories and 
argued that dismissal of the action was improper pursuant 
to .YandenBerg v. VandenBerg. 231 Mich.App 497: 586 
NW2d 570 ( 1998). At oral argument before the trial court, 
plaintiff further argued that M.C.L. § 600.2912d; MSA 
27 A.2912(4) was unconstitutional because the Legislature 
improperly interfered with the power of the Supreme 
Court regarding practice and procedure. 

Ultimately, the trial court ruled that ScC1rsella required 
dismissal of the action for failure to comply with§ 2912d. 
The trial court also indicated the report of Dr. fppolito 
was not a proper affidavit of merit. 

On appeal, plaintiff first argues that § 2912d is 
unconstitutional because it violates the separation of 
powers clause, £.onst 1963. art 3,_ .. Lf., by infringing 
upon the exclusive power of the Supreme Court to 
establish practice and procedure in the courts of this state. 
Although this argument was only orally made below and 
the trial court did not render a ruling on this point, the 
constitutionality of§ 2912d presents a question of law, 
which this Court reviews de novo . . McDougall v. Schan:. 
461 Mich. 15. 24; 597 NW2d 148 (Wj. This Court 
;j;ould also presu~1e that§ 2912d is constitutional "unless 
its unconstitutionality is clearly apparent." Id. 

The authority to detennine the rules of practice and 
procedures rests exclusively with the Supreme Court. 
Const J 963. art 6. § 5. "This exclusive rule-making 
authority in matters of practice and procedure is further 
reinforced by separation of powers principles. See Const 
1963. art 3. § 2." Id. at 27. However, rules of practice 
set forth in any statute, if not in conflict with any court 
rule, are effective until superseded by rules adopted by the 
Supreme Court. MCR l .l 04; Neal 11. Oakwood Hosp Corp. 
?26 Mich.App 701. 722: 575 NW2d 68 0997). 

In Neal, this Court examined whether § 2912b, which 
provides that a plaintiff shall not commence a medical 
malpractice action unless the plaintiff has given written 
notice nol less than 182 days before the action is 
commenced, was a rule of procedure that directly 
contradicted MCR ?.JOI(B), which provides that "[a] civil 
action is commenced by the filing of a complaint with a 
court." In ruling that there was no conflict, this Court 
stated: 

In this case, we conclude that 
§ 2912b(I) does not change the 
manner in which or how a civil 
action is commenced in medical 
malpractice cases. Rather, § 29I2b(I) 
imposes a temporal requirement with 
which a plaintiff must comply before 
the plaintiff can commence a civil 
action in accordance with MCR 
2.IQ1{B). Accordingly, we find no 
conflict between § 29I2b(l) and 
M C:R 2.10 I (ID. Thus, if procedural, § 
2912b(l) is effective until superseded 
by rules adopted by our Supreme 
Court. MCR I. I 04. [Id. at 723.) 

*3 Plaintiff asserts that this Court in Neal implied 
that if legislation did change the manner in which civil 
actions were commenced, then it would infringe upon the 
Supreme Court's rule-making power in matters of practice 
and procedure. Plaintiff argues that because § 2912d 
changes the manner in which to commence a medical 
malpractice action, it violates the separation of powers 
clause. Section 2912d provides, in relevant part: 

Subject to subsection (2), the 
plaintiff in an action alleging medical 
malpractice or, if the plaintiff is 
represented by an attorney, lhe 
plaintiffs attorney shall file with the 
complaint an affidavit of merit signed 
by a health professional who the 
plaintiffs attorney reasonably believes 
meets the requirements for an expert 
witness under section 2169. [MCL 
600.2912d(l); MSA 27A.2912(4)(1).] 

On the other hand, defendants argue that§ 2912d merely 
imposes an additional requirement without directly 
conflicting with MCR 2. JOJ(B). 

We believe that the Supreme Court's subsequent 
promulgation of MCR 2.1 J?(L), which adopts the· 
Legislature's procedural requirement for filing an affidavit 
of merit with the complaint, sufficiently disposes of 
plaintifrs argument. MCR 2.l 12(L) provides: 
In an action alleging medical malpractice filed on or after 
October J, 1993, each party must file an affidavit as 

V.JE~;·;;tt:..V•i ;f~ 2017 Thomson Reuters. No c!.airn to origin,~! U.S. Governrne:·,t VVorks. 2 
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provided in M. CL. ,~ 600.2912d: 600.2912e, M.S.A. § 

27A.2912(4); 27A.2912(5). Notice of filing the affidavit 
must be promptly served on the opposing party. If the 
opposing party has appeared in the action, the notice 
may be served in the manner provided by ,MCR 2.107. If 
the opposing party has not appeared, the notice must be 

served in the manner provided by MCR 2.105. Proof of 
service of the notice must be promptly filed with the court. 
[Emphasis added.) 

While MCR 2.112(L) went into effect April 1, 1998, 
one week after plaintiff liled her complaint, it is clear 
from the above emphasized language that the Supreme 

Court intended retroactive application to plaintiffs 
medical malpractice action. Accordingly, § 2912d is not 

unconstitutional as proposed by plaintiff. 

Next, plaintiff contends that the trial court erred in 

granting defendants' motion for summary disposition and 

in dismissing her complaint where she failed to me an 
affidavit of merit with the complaint. This Court reviews 
decisions on motions for summary disposition under 
MCR ?.I 16(C)(7) de novo to detem1ine if the moving 
party is entitled to judgment as a matter oflaw. Rheaume v. 
Vandenberg. 232 Mich.App 417. 420-421: 591 NW2d 331 
(1998). In reviewing a motion granted pmsuant to MCR 

2. I l 6(C)(7), this Court considers all affidavits, pleadings, 
and other documentary evidence submitted by the parties 

and construes the pleadings in favor of the plaintiff. Id. at 

421. 

In this case, the alleged malpractice occurred on May 
8, 1996. The period of limitations for malpractice claims 
is two years, M.C.L. § 600.5805(4); MSA 27A.5805(4). 

Plaintiff filed her complaint on March 24, 1998, but 

did not file the affidavit of merit before the statute of 

limitations expired on May 8, 1998. l 

*4 In Scarsella, supra, this Court held that, "for statute 

of limitations purposes" in a medical malpractice case, 

the mere tendering of a complaint without an affidavit 

of merit is insufficient to commence the lawsuit and 

therefore, the trial court did not err in ruling that the 

plaintiffs claim was time-barred. Id. at 64. The Supreme 
Court adopted the opinion in its entirety, reaffinning 
that dismissal is the appropriate remedy for failing to 

comply with§ 2912d. Scarsella v. Pollak. 461 Mich. 547. 
548-550: 607 NW2cl 711 (2000). Contrary to plaintiffs 
argument, Vandenberg and Scarsella do not conflict. 

Unlike Vandenberg, where the plaintiff filed the affidavit 
of merit only a few weeks after the complaint was filed 
and before the statute of limitations ran, the plaintiff 
in Scarsella failed to lile an affidavit of merit with the 
complaint and did not do so until after the statute of 

limitations expired. It is clear that the facts of this case 

fall squarely under Scarsella since plaintiff failed to file 
an affidavit of merit before the statute of limitations 
expired. Accordingly, we find that the trial court did not 
err in granting the motion for summary disposition and 
dismissing plaintiffs claim with prejudice. 

While plaintiff argues that the failure to me the affidavit 

of merit was inadvertent, we find it significant that 
plaintiff made no attempt to remedy the problem after 
defendants' answer to the complaint pointed out that no 

affidavit was attached to the complaint. Certainly, the trial 
court may have estopped any attempt by defendants to 
argue that the statute of limitations had already expired 
in light of their request for an extension to file their 
answer. However, given plaintifPs failure to immediately 
request an extension pursuant to M.C.L. § 600.2912d(2); 
MSA 27A.2912(4)(2), we cannot excuse the running 
of the limitations period based on plaintiffs claim of 
inadvertence or preclude defendants from asserting that 
plaintiff's claim was barred. 

Plaintiff further argues that no prejudice occurred from 
the failure to attach the affidavit since defendants had 
previously received a detailed notice of intent and thus 

were fully aware of the merits of her claim. However, 
Lhis Court has noted that substantial compliance with the 

statutory procedural requirements is not sufficient to toll 
Lhe statute of limitations. See Rheaume, supra at 422-423. 
Clearly, the fact that defendants were sent a notice of 
intent to sue in accordance with§ 2912b does not excuse 
plaintifPs failure lo comply with§ 2912d. 

Affinned. 

All Citations 

Not Reported in N.W.2d, 2001 WL 772531 

',,!:.:S1'Lt.'N <0 2017 Thomson Rr;utern. No claim to original U.S. Government Works. 3 
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Footnotes 
* 
1 

Former Court of Appeals judge, sitting on the Court of Appeals by assignment. 

Contrary to both parties' assertions on appeal, the two-year statute of limitations is not "extended" 182 days when a 

plaintiff files notice of intent to sue in accordance with M.C.L § 600.2912b; MSA 27A.2912(2). Instead, the limitations 

period is only tolled where the statute of limitations will expire during the 182-day notice period that the plaintiff is prohibited 

from filing a lawsuit. MCL 600.585_Ei@.; MSA 27 A.5856(d). Here, plaintiff sent her notice of intent to sue on September 2, 

1997. Because the notice was given more than 182 days before the end of the limitations period, the two-year limitations 

period was not tolled during the notice period. See Omefenchuk v. City of Warren. 461 Mich. 567. 574; 609 NW2d 177 

!£.QQ..Q), Therefore, the statute of limitations did not expire on November 7, 1998, as the parties contend. 

End of Document © 2017 Thomson Reuters. No claim lo original U.S. Government Works. 

·----------·----·------
1!,t:Sn.;;v,1 @ 20'!7 Thomson Eeuters. No ciaim to ol'i~1inai U.S. Governrnenl. Works. 
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STATE OFMJCBIGAN 

JN THE CIRCUIT COURT FOR THE COUNTY OF WASHTENAW 

SARON E. MARQUARDT, Personal Representative of 
the Est.ate of SANDRA D. MARQUARDT 

vs. 

VELLAIAH DURA! UMASHANKAR, M.D. 
AND JONATHAN HAFT, M.D. 

Plaintiff 

Civil Action No. 12-621 NB 

Defendants 

----------------------'/ 
TIIOMA.S C. MJLLER (P17786) 
Attorney for Plaintiff 
P.O. Box785 
Southfield, MI 48037 
(248) 210-3211 
miliertc@comcast.net 

PATRICK McLAIN (P25458) 
JOANNE GEHA SW ANSON (P33594) 
Attorneys for Defendant Jonathan Haft, M.D. 
600 Woodward Avenue, Suite 2500 
Detroit;, MI 48226-3427 
(313) 961-0200 

--------------------~/ 

PLAINTIFF'S BRIEF 1N SUPPORT OF PLAINTIFF'S ANSWER TO 
DEFENDANT HAFT'S MOTION FOR SU1\1MARY DISPOSITION 
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of the internet in 2011failed to provide counsel with a current address for Defendant 

Umaslzankar, and it was also impossible to find a current address in 2009; as a result, counsel 

was clearly in complumce with MCL 600.2912b (2) w!ten tfte notice of intent was sent to the 

risk manager for the University o(Mic!tigan Health System on beltalf of Defendant 

Umashankar. 

MCL 600.2301 was enacted in 1963 by the Legislature to provide the judges in this state 

with the authority to ign<>re certain procedural and substantive errors or defects, whenjustice 

would be served by ignoring such errors or defects that might result in a party losing their right 

to have the merits of their claim heard within the legal system simply because a "t" was not 

crossed or an "i" was not dotted. The Michigan Supreme Court in Bush found that MCL 

600.2301 afforded the trial courts an opportunity to overlook minor procedural errors or defects 

if a party had made those errors despite acting in good faith. In the instant case, the notice of 

intent clearly identified Defendants by their name, by the:ir speciaUy and by the actions that they 

undertook to cause Sa11.dra Marquardt to suffer significant injuries and damages. Counsel for 

Sandra Marquardt made a good faith effort to identify the responsible individuals in the July 20, 

2009 notice of intent, and the employer of those individuals was notified in a timely manner. 

The notice of intent provided the risk manager with all of the necessary information to 

investigate the claim fully. It was only when the University of Michigan decided to file a motion 

for summary disposition based upon a technical requirement regarding the filing of a claim with 

the Court of Claims that it became necessary to file this action against the individual doctors 

rather than finish the litigation directly against the University of Michigan. There is no doubt 

that any judgment that is rendered against the individual doctors in. this litigation will be paid by 

the Universfty of Michigan Health System, and there is no doubt that the defense costs for 

12 
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defending the individual doctors is being paid by the University ofMichlgan Health System or 

its carrier .. Counsel for Sandra Marquardt acted in good faith when the July 20, 2009 notice of 

intent was drafted and sent to the University of Michigan Health System. At that time, based 

upon more than 40 years of stare decisis, a lawsuit could have been filed against the University 

of Michigan Health System in the Court of Claims without having previously filed a notice of 

claim with that court. Counsel for Plaintiffreli.ed upon that well established case law that 

required that the University of Michigan Hospital show actual prejudice in order to move for 

summary disposition, and counsel for Plaintiff anticipated that Sandra Marquardt' s claim could 

have been resolved through the Court of Claims litigation without actually naming the individual 

doctors in Washtenaw County. Counsel for Plaintiff acted in good faith when the individuals 

were identified in tb.e July 20, 2009 notice of intent, and when the notice of intent was sent to the 

risk manager for the University of Michigan Health System. No one could have anticipated that 

almost two years into the litigation in the Court of Claims and after more than fifteen depositions 

had been.taken or scheduled, counsel for the University of Michigan would file a motion for 

summary disposition based upon Plaintiff's failure to file a worthless claim form with the Court 

of Claims within six: months of the negligence. In the instant case, that claim would have had to 

be filed in the Court of Claims approximately one and one-half months after Sandra Gordon was 

discharged from the hospital and while she was still recovering at home. MCL 600.2301 is the 

appropriate statutory safety valve for this type of miscarriage of justice. Counsel for Plaintiff 

acted in good faith when he sent the notice of intent on July 20, 2009, and counsel for Plaintiff 

acted appropriately when lie filed this litigation against the individual doctors. The facts exposed 

in the instant case demonstrate the hardship that is caused when the legal system evolves into a 

"gotcha" exercise. 

13 
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ltz the case o[De(endant Vmasltankar, tlte notice o(intent was served in strict 

compliance witlt MCL 699.29J.2h (2), because Dr. Umaslza,zkar was residing iu India wlten 

the notice o[i11tent was served, and the !tealtk facility where t!ie care was provided was 

correctl.v 1zoti(ieil. In t!te case o{Defendant Haft, tlie notice was served appropriately given 

tflat !tis office and one of tile risk management offices were both situated in the same building 

tvlze,z tlte July 20. 2009 1wtlce of intent was served. In addition, Defendant Haft has not 

proffei:ed any evidence that would establish that he was not made aware of the notice of intent in 

July 2009. Plirlnti.ff asserts that the notice of intent that was served upon the risk manager for the 

University ofMichlgan complied with the provisions ofMCL 600.2012b (1) and (2). If, 

however, this Court determines that Defendant Haft was not notified directly, as opposed to 

indirectly through the office of the risk manager for the University of Michigan Health System) 

then Plaintiff would suggest that MCL 600.2301. as interpreted by the Michigan Supreme Court 

in Bush, should be used to avoid having to grant summary disposition as to Defendant Haft, 

because the interests of justice would be served by ignoring the technical error that occurred 

when counsel for Plaintiff, while acting in good faith, attempted to litigate this claim directly 

against the University of Michigan Health System without the necessity of filing two separate 

lawsuits in two different venues. 

If this Court wishes to lmow exactly how Defendant Haft leamed about the July 20, 2009 

notice of intent, Plaintiff's cotmsel would suggest that thls motion be denied without prejudice. 

Then counsel would also suggest that he be permitted to depose the risk management staff and 

Defendant Haft to address the notice issues, which would be beneficial in determinuig whether 

or not MCL 600.2301 should be used to permit Plaintiff to proceed with thls litigation. 

14 
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STATE OF MICHIGAN 

IN THE CIRCUIT COURT FOR THE COUNTY OF WASHTENAW 

SARON E. MARQUARDT, Personal Representative of 
the Estate of SANDRA D. MARQUARDT 

Plaintiff 

vs. Civil Action No. 12-621 NH 
Hon. David S. Swartz 

VELLAIAH DURAI UMASHANKAR, M.D. 

Defendant 

-----------------------'/ 
THOMAS C. MILLER (P17786) 
Attorney for Plaintiff Saran Marquardt 
P.O. Box 785 
Southfield, MI 4803 7 
(248) 210-3211 
mille1tc@comcast.net 

PATRICK McLAIN (P25458) 
JOANNE GEHA SWANSON (P33594) 
KERR, RUSSELL AND WEBER, PLC 
Attorneys for Defendant Vellaiah Durai Umashankar, M.D. 
600 Woodward Avenue, Suite 2500 
Detroit, MI 48226-3427 
(313) 961-0200 

I ----------------------

RiiC~W:~~ 

J.t\N 6 4 f ~ 10. 
Wt,s"l\1;1nl;jw Ceitmty 

Cl~rk/Rogistcr 

PLAINTIFF'S ANSWER TO DEFENDANT VELLAIAH DURAi UMASHANKAR, 
M.D.'S POST-REMAND MOTION FOR SUMMARY DISPOSITION 

NOW COMES Plaintiff Saron E. Marquardt, Personal Representative of the Estate of 

Sandra D. Marquardt, by and through his attorney Thomas C. Miller and asserts that the statute 
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oflimitations had not expired when he filed this Complaint in the above entitled action on June 

8, 2012. Defendant has stated in his motion for summary disposition that "this Court and the 

Court of Appeals" ( emphasis added) granted summary disposition and affirmed that grant of 

summary disposition respectively on grounds independent of the holding in the recent Michigan 

Supreme Court decision in Haksluoto v Mt. Clemens General Regional Medical Center, 500 

Mich 304, 324 (2017). (Defendant's motion for summary disposition page 1.) In fact, this 

Court's grant of summary disposition was based entirely on the rationale struck down by the 

Michigan Supreme Court in its unanimous decision in Haksluoto. Specifically, t/zis Court 

granted summary disposition based entirely upon the fact, i.e. that Plaintiff Sandra D. Marquardt 

had filed her notice of intent on the last day of the statute of limitations period. This Court held 

since the notice of intent was filed on the last day of the statute of limitations period, the statute 

of limitations period could not be tolled because there were no days left in the statute of 

limitations period to save; therefore, Plaintiff was unable to take advantage of the tolling 

provisions contained in MCL 600.5856 (c). Tltis Court further held that since the statute of 

limitations period was not tolled during the pend ency of the notice of intent Plaintiffs death on 

January 27, 2010, did not save her cause of action pursuant to MCL 600.5852 (1). (Defendant's 

Exhibit 10 pages 11-15 .) Those holdings reached by this Court were identical to the holdings 

reached by the Court of Appeals in Haksluoto, 314 Mich App 424 (2016) and reversed by a 

unanimous Supreme Court. 

Plaintiff concedes that Defendant raised other issues before this Court on October 30, 

2013; however, this Court did not address those issues in its opinion from the bench. In fact, 

counsel for Defendant, in her motion and oral arguments, tried to ignore tlte issue of tolling and 
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address the issue regarding how the notice of intent had been mailed instead. (Defendant's 

Exhibit 10, pages 2-6, and 9-10.) 

A unanimous Michigan Supreme Court in Haksluoto unequivocally held that if a notice 

ofintent was filed on the last day of the statute oflimitations period, then the filing of that notice 

of intent still saved one day of the limitations period allowing the plaintiff to take advantage of 

the tolling provisions found in MCL 600.5856 (c); therefore, the Supreme Comt's decision in 

Haksluoto clearly reversed this Court's decision completely. The facts in Haksluoto are 

identical to the facts in the instant case, as they relate to the issues of tolling. (Defendant's 

Exhibit 14.) Based upon that decision, Plaintiff Sandra D. Marquardt did in fact save one day 

from her statute of limitations period when she filed her notice of intent on July 20, 2009. As 

such, the statute oflimitations period was extended to January 19, 2010. (One day after the 182-

day notice of intent expired.) As a result, Plaintiff Sandra D. Marquardt could have filed her 

lawsuit against Defendant Umashankar on January 19, 2010, and it would have been timely filed. 

Since she died within 3 0 days of that date, her cause of action against Defendant Umashankar 

was saved pursuant to the provisions ofMCL 600.5852 (1). Since her Estate was opened on 

June 14, 2010, the Estate had until June 14, 2012, to file a timely complaint against Defendant 

Umashankar. (Defendant's Exhibit 4.) The complaint in this matter was filed on June 8, 2012; 

therefore, the complaint filed against Defendant Umashankar was filed in a timely manner, based 

solely upon the issues this Court used to grant summary disposition on November 19,2013. 

(Defendant's Exhibit 11.) By statute the complaint had to be filed within three years of when the 

statute of limitations would have expired. Pursuant to the Supreme Court decision in Haksluoto 

the statute oflimitations period would have expired on January 19, 2010; therefore, the Estate 

3 
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had to have filed its complaint on or before January 19, 2013. Again, the complaint in this 

matter was filed June 8, 2012, which was timely under those statutory restrictions. 

Plaintiff concedes that the Court of Appeals favorably ruled on Defendant's arguments 

regarding the mailing of the notice of intent issue; however, a unanimous Michigan Supreme 

Court entered an order in the instant case dated September 27, 2017, in which it vacated that 

Court of Appeals decision and remanded this matter back to the trial court to reconsider its 

earlier grant of summary disposition "in light of Haksluoto ". (Defendant's Exhibit 15 .) 

Counsel for Defendant decided that it would not ask for a clarification or rehearing in the 

Supreme Court to address its issue regarding the mailing of the notice of intent. Given that the 

Couti of Appeals was the only court that had given any weight to Defendant's argument 

regarding the mailing of the notice of intent issue, Defendant's decision not to ask for 

clarification or reconsideration by the Supreme Court was curious at best. Defendant, instead, 

decided to file a second motion for summary disposition raising the issue again that had not been 

addressed by this Court originally. It should be noted that a unanimous Supreme Court vacated 

the entire decision by the Court of Appeals in the instant case, which means that it has no 

precedential value. It should also be noted that the Supreme Comi would have been aware of the 

Court of Appeals decision regarding the mailing of the notice of intent issue, since it was raised 

in his brief in opposition to Plaintiffs application for leave to appeal. It should also be noted 

that the Supreme Court did not remand the matter to the Court of Appeals to reconsider its 

decision in light of Haksluoto, which would have been the normal remand order in such 

situations. Instead, it remanded it back to this Court for reconsideration, which had granted 

summary disposition based solely upon the fact that the notice of intent had been filed on the last 

4 
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day of the statute oflimitations period; and had ignored Defendant's argwnents that the mailing 

of the notice of intent was deficient. 

PLAINTIFF'S BRIEF IN SUPPORT OF ITS ANSWER TO DEFENDANT'S MOTION 
FOR SUMMARY DISPOSITION 

OVERVIEW 

Now that the issue regarding when a notice of intent can be filed and still take advantage 

of the tolling provisions found in MCL 600.5856 (c) has been resolved favorably for Plaintiff by 

the unanimous Michigan Supreme Court decision in Haksluoto v Mt. Clemens Regional Medical 

Center, 500 Mich 304 (2017), Defendant is again raising an argument that this Court chose not to 

address at the time Defendant's first motion for summary disposition was heard and decided. 

Given that the Supreme Collii by order vacated the entire Court of Appeals decision in 

the instant case, Plaintiff would argue that the issue being addressed by Defendant at this time 

was in fact decided by the Supreme Court. In support of that position, Plaintiff would point to 

the fact that Defendant opted not to ask for a clarification or reconsideration of that order. 

Discussions were held between this Court's judicial attorney, counsel for Defendant, and counsel 

for Plaintiff regarding how to proceed with this matter after the Supreme Comi had entered its 

remand order. Those discussions ended with an agreement that counsel for Defendant would 

decide whether or not she would file a motion for reconsideration with the Supreme Court or file 

a new motion in this Comi. A few days after those discussions, counsel for Defendant informed 

the undersigned that she had decided not to file a motion for reconsideration with the Supreme 

5 
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Court to address the issue regarding how the notice of intent had been mailed, which had been 

addressed by the Court of Appeals. 

Plaintiff would argue further that the language used in the unanimous Supreme Court 

order dated September 27, 2017, in which the Court "[VACATED]" the decision of the Court of 

Appeals and remanded this matter to this Court for reconsideration in light of Haksluoto. 

(Defendant's Exhibit 15.) The Supreme Court was certainly aware of the fact that the parties 

wanted the Court to consider the issue now being re-addressed in this Court, since both Plaintiff 

and Defendant raised that issue in their briefs filed with the application for leave to appeal. If the 

Supreme Court had wanted to let the Court of Appeals decision to stand regarding the mailing of 

the notice of intent issue, all they had to do in their order was to state that in lieu of granting 

leave to appeal we remand this case to the Comt of Appeals for reconsideration in light of 

Haksluoto. Instead, the unanimous Supreme Court Order contained the following language: "in 

lieu of granting leave to appeal, we VACATE the judgment of the Court of Appeals and 

REMAND this case to the Washtenaw County Circuit Comt for reconsideration in light of 

Haksluoto." (Emphasis added by the Comt. Defendant's Exhibit 15.) It is also significant that 

Justice Wilder chose not participate in the decision to issue the remand order, because he had 

been on the Court of Appeals panel that had ruled on the issue regarding the manner in which the 

notice of intent was mailed in the instant case. This decision by Justice Wilder to not participate 

in the Order was supportive of the position being taken by Plaintiff in this matter, because Justice 

Wilder did participate in the unanimous decision by the CoUit in Haksluoto; therefore, the Order 

must have involved a substantive issue that had been addressed in the earlier Court of Appeals 

decision, since he had no problems participating in the Haksluoto deliberations and decision, 

which certainly involved the same issues he had addressed while sitting on the Court of Appeals. 

6 
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(Defendant's Exhibit 14 page 10 and Defendant's Exhibit 15.) Once Justice Wilder participated 

in the decision-making in Haksluoto, why did he feel had had to recuse himself from considering 

the remand order, unless the whole bench was considering an issue that was not raised in 

Haksluoto. That fact alone probably swayed Defendant's decision to forego requesting a 

reconsideration of the Supreme Court's Order, which certainly would have been the easiest 

route. 

There is no dispute in the instant case that Plaintiff Sandra D. Marquardt' s cause of action 

accrued on July 20, 2007. (Defendant's Exhibit 1, paragraph #7.) There is also no dispute that 

Plaintiff's notice of intent was mailed on July 20, 2009, to the University of Michigan Health 

System, who was Defendant's employer on July 20, 2007. (Defendant's Exhibit 2.) There is 

also no dispute that Defendant was identified by name as an individual that Plaintiff intended to 

sue. There is also no dispute that his name appeared in the body of the notice of intent five 

times. There is also no dispute that he was identified by name in each of the critical paragraphs 

of that notice ofintent, as required by MCL 600.2912b (4). (Defendant's Exhibit 2.) There is 

also no dispute that the last day of the 182-day notice of intent period was January 18, 2010, at 

which time the tolling of the statute of limitations would have ended and Plaintiff Sandra D. 

Marquardt would have had one day saved from the applicable statute of limitations period. 

(Defendant's Exhibit 14, Haksluoto, pages 9-10.) There is also no dispute that Plaintiff filed her 

complaint on Janua1y 19, 2010, in the Court of Claims against the University of Michigan Health 

System. (Defendant's Exhibit 3.) So, under the Haksluoto decision, the complaint was filed in a 

timely manner; and a complaint could have been filed against Defendant Umashankar. There is 

also no dispute that Plaintiff Sandra D. Marquardt died on January 2 7, 2010, which was within 

30 days of when the statute of limitations applicable Defendant Umashankar expired on January 

7 
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19, 2010. There is also no dispute that MCL 600.5852 (I) provides that if "a person dies before 

the period of limitations has run or within 30 days after the period of limitations has run, an 

action that survives by law may be commenced by the personal representative if the deceased 

person at any time within 2 years after the letters of authority are issued although the period of 

limitations has run." There is also no dispute that Saran Marquardt was appointed the Personal 

Representative of the Estate of Sandra D. Marquardt on June 14, 2010, by the Jackson County 

Probate Court. (Defendant's Exhibit 4.) There is also no dispute that this cause of action was 

filed on June 8, 2012. (Defendant's Exhibit 1.) 

ARGUMENT 

Plaintiff has always conceded that if this Court decides, contrary to the Supreme Court's 

Order, that the notice of intent sent to the University of Michigan Health System's Risk Manager 

on July 20, 2009, in which Defendant Umashankar was clearly identified as one of the potential 

defendants, does not comply with the provisions ofMCL 600.2912b (2), then the subject notice 

of intent does not toll the statute of limitations and the Estate of Sandra D. Marquardt cannot take 

advantage of the savings provisions found in MCL 600.5852 (1). However, if this Court 

determines that the subject notice of intent did satisfy the requirements of set forth in MCL 

600.2912b (2) as to Defendant Umashankar, then the statute oflimitations period was tolled for 

182 days on July 20, 2009; the statute of limitations period was extended until January 19, 2010; 

Plaintiff died within 30 days after the statute of limitations had expired; Plaintiff's cause of 

action against Defendant Umashankar was saved by MCL 600.5852 (l); and Plaintiff's 

complaint against Defendant Umashankar was timely filed on June 8, 2012. 

8 
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There is no question that MCL 600.2912b (1) and (2) were intended to insure that any 

potential defendants were given notice of a possible claim being asserted against them. There 

are many relevant facts that need to be highlighted before attempting to decide whether or not 

Defendant Umashankar was given notice of a potential claim pursuant to MCL 600.2912b (2): 

1. There is no dispute that Defendant Umashankar was not in the United States when the 

subject notice of intent was sent to the University of Michigan Risk Management Department on 

July 20, 2009. He testified during a discovery deposition in the Comt of Claims action that he 

had returned to India after a one-year assignment at the University of Michigan ended on 

September 30, 2007, which was three and one-half months before Plaintiff Sandra Marquardt 

was released from the hospital. There is no dispute that at all times relevant to this litigation, 

Defendant Umashankar was an employee of the University of Michigan Health System. (See 

Exhibit A pages 3-4.) 

2. His cmTent address in India was not known and could not have been reasonably 

ascertained on July 20, 2009, because he was not deposed until August 2, 2011, and his 

curriculum vitae had not been made available to counsel for Plaintiff until that date. (Exhibits A 

and B.) 

3. An online search failed to provide any information regarding Defendant 

Umashankar's last known address when the first notice of intent was given on July 20, 2009. 

4. There is no dispute that Defendant Umashankar was identified in the July 20, 2009 

notice of intent as one of the individuals that had breached the applicable standards of care 

resulting in Plaintiffs injury. Defendant Umashankar was identified by name (even though his 

first and second names were reversed in the medical records and in the notice of intent) on at 

9 
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least five occasions. His name was clearly identified in the notice of intent at all critical points. 

(Defendant's Exhibit 2.) 

5. The University of Michigan Risk Management Department acknowledged receipt of 

the notice of intent in a letter dated July 22, 2009. Nowhere in that letter does the risk manager 

indicate that the University of Michigan would not represent Dr. Umashankar's interests. (See 

Exhibit C.) 

6. The University of Michigan through their counsel arranged for Defendant 

Umashankar to be deposed in the Court of Claims action. In fact, they brought him to Ann 

Arbor from India for that deposition. (See Exhibit A.) 

7. When the second notice ofintent was sent to Defendant Umashankar c/o the 

University of Michigan Health System on September 2, 2011,it was returned to counsel for 

Plaintiff marked "Return to Sender no longer here". (Exhibit D.) However, counsel for 

Defendant Umashankar filed a notice of meritorious defense on his behalf pursuant to MCL 

600.2912b. (See Exhibit E.) 

8. On November 12, 2011, the undersigned emailed Defendant Umashankar, with a 

copy of the second notice of intent attached, requesting that he contact the University of 

Michigan Health System. (Exhibit I.) 

9. On December 10, 2011, the undersigned emailed Defendant Umashankar another 

note regarding the notice of intent. (Exhibit J.) 

10. The undersigned followed up the earlier emails with additional email messages on 

March 28, 2012, March 29, 2012, and March 30, 2012. (Exhibit K.) 

11. When the complaint and summons were sent by registered mail August 3, 2012, to 

10 
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Defendant Umashankar in India at the address listed on his curriculum vitae, it was returned to 

sender. (Exhibit F .) 

. 12. On August 9, 2012, an email was sent to Defendant's email address requesting that he 

cooperate by accepting service by email or by providing an address where the pleadings could be 

mailed by registered mail. No notification of non-delivery was ever received back on the many 

emails sent to Defendant. (Exhibit G.) 

13. The complaint and summons were then sent to the Indian government for service 

pursuant to the Hague Convention on August 14, 2012. (See Exhibit H.) 

14. On January 14, 2013, the local courts in India acknowledged having received the 

pleadings pursuant to the Hague Convention protocol and that they had attempted to serve 

Defendant Umashankar; however, their efforts proved to be unsuccessful and they returned the 

documents in September 2013. (Exhibit L.) 

15. With no real results from the Indian government, the undersigned retained an 

investigator in India to confirm the address that appeared on Defendant Umashankar's 

curriculum vitae, and to personally serve him with the pleadings. Defendant was finally served 

on September 11, 2013. (Exhibit M.) 

MCL 600.2912b (2) clearly states that the notice of intent "shall be mailed to the last 

knmvn professional address or residential address of the health professional or health facility, 

who is the subject of the claim." The same subsection goes on to state, "proof of mailing 

constitutes primafacie evidence of compliance with this section." The same subsection 

continues, "If no last known professional business or residential address can reasonably be 

ascertained, notice may be mailed to the health facility where the care that is the basis for the 

claim was rendered." 

11 



400b

Plaintiff's Answer to Dr. Umashankar's Post- 
Remand Motion for Summary Disposition

R
EC

EIV
ED

 by M
SC

 8/10/2020 5:38:21 PM

In that subsection there are two options given to the claimant for effectuating service on 

the health professional. The first allows for the notice of intent to be sent to the last known 

professional address or residential address. Clearly, in 2009 the last known professional address 

for Defendant Umashankar would have been the University of Michigan Health System, since 

we now know that he had returned to India in the fall of 2007, before Decedent was actually 

discharged from the University of Michigan Medical Center. There is no dispute that the first 

notice ofintent dated July 20, 2009, was in fact sent to the University of Michigan Health 

System's Risk Manager; and there is no dispute that it was received by that entity. The second 

option mentioned in the relevant subsection of the notice of intent statute provides that if no last 

known address is known, the notice can be sent to the institution where the negligent care was 

provided. If that option was exercised, it too would have called for sending the notice of intent 

to the University of Michigan Health System, Defendant's employer. 

In July 2009 Defendant Umashankar had returned to his native India. A review of the 

efforts that were expended by counsel for Plaintiff to serve him with the second notice of intent 

and complaint in this matter during the years 2011-2013 serves to illustrate how difficult, if not 

impossible, it would have been for counsel to have identified Defendant's last known address in 

2009. (See Exhibit E.) The University of Michigan Health System was in the best position to 

locate Defendant Umashankar in 2009. They had far more ways to find his last known address 

or current address in 2009. At no time did the risk manager advise counsel for Plaintiff that they 

were unable to inform him of the pending claim. 

More importantly, given that the notice of intent had been mailed to the University of 

Michigan Health System on July 20, 2009, Plaintiff had certainly complied with both the first ad 

the second options permitted by statute. Defendant will likely argue that the notice of intent 

12 
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mailed to the University of Michigan Health System on July 20, 2009, was not addressed to 

Defendant Umashankar; and, therefore, it was not actually mailed to him. That position is weak 

at best. First, the statute does not say that the notice of intent has to be addressed to the potential 

defendant when there is no last known business or residential address. It simply says in such 

cases the notice of intent "may be mailed to the health facility where the care that is the basis of 

the claim was rendered." The care was rendered at the University of Michigan Health System in 

this case, and the notice of intent was "mailed" to the University of Michigan Health System's 

Risk Manager. 

If the notice of intent had been addressed to Defendant Umashankar c/o the University of 

Michigan Health System on July 20, 2009, would it likely have been forwarded to Defendant 

Umashankar by an employee at the University of Michigan Health System? Would the addition 

of the name Dr. Umashankar as the specific addressee have resulted in him getting the notice of 

intent? Both of those questions can be answered by reviewing what happened in 2011 when a 

second notice of intent was sent by regular mail and by certified mail addressed to "Vellaiah 

Durai Umashankar, M.D. c/o University of Michigan Cardiovascular Center, 1500 E. Medical 

Center Drive SPC 5861, Ann Arbor, MI 48109". The ce1tified letter was signed for and the 

return receipt was returned to counsel for Plaintiff. The letter sent by regular mail was also 

accepted by the staff. Then, the regular letter was opened and returned to counsel for Plaintiff 

with a handwritten note indicating that it was to be returned to sender because addressee no 

longer worked there. The same occuned with the certified letter, except that it was not opened. 

(See Exhibit D.) It is clear that if the July 20, 2009 notice of intent had been mailed with 

Defendant Umashankar identified as the addressee on the envelope, it would not have ultimately 

been accepted. On the other hand, when it was simply sent to the University of Michigan Health 
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System's Risk Manager, it was accepted and processed in a timely manner. (Exhibit C.) It 

appears that the Legislature realized that simply sending the notice to the hospital, when there 

was no last known address for the health professional, had the greatest chance of getting to the 

health professional rather than being returned to sender because the physician was no longer at 

the institution. Based upon what occurred in this case, Defendant Umashankar was in fact 

informed of the litigation by the risk management staff; he pa1iicipated in the Court of Claims 

litigation; and he participate in the Washtenaw County litigation after he was finally served with 

the complaint. 

Remarkably, Defendant argues that if the 2009 notice of intent had been addressed in the 

same manner as the 2011 notice ofintent Plaintiff would have satisfied the notice provisions 

found in MCL 600.2912b (2); however, since the addressee was not Dr. Umashankar in 2009 the 

notice provisions were not satisfied. The absurdity of that argument is patently obvious. We 

know that Dr. Umashankar was likely notified regarding the 2009 notice of intent assertions 

being made against him, since the University of Michigan Risk Management staff acknowledged 

receipt of the notice. (Exhibit C.) We also know that the 2011 notices of intent sent by regular 

mail and by certified mail were both returned to sender. (Exhibit D.) Given those two critical 

facts, which process was more likely to have resulted in Defendant being informed in a timely 

manner regarding the potential claim being made against him. 

Very simply, when all of the irrelevant citations proffered by Defendant are stripped way, 

Defendant asserts that Plaintiff's addressing and mailing the 2009 notice of intent to the 

University of Michigan Health System's Risk Manager was not sufficient to satisfy the 

provisions of MCL 600.2912b (I) and (2). On the other hand, Plaintiff asserts that mailing the 

2009 notice of intent to the University of Michigan Health System's Risk Manger did satisfy the 
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provisions ofMCL 600.2912b (1) and (2) based upon the facts detailed above, which clearly 

indicate that Plaintiff could not have reasonably ascertained Dr. Umashankar's last known 

address; or his last known address was, in fact, the University of Michigan Health System. 

It is essential, however, to address some of the irrelevant citations that are found in 

Defendant's extensive brief. The citation of Waltz v Wyse, 469 Mich 642 (2010) is clearly not 

applicable to the issues being addressed in the instant case. The Supreme Court in Waltz was 

confronted with a situation in which the plaintiff wanted to extend the five years permitted to file 

a claim that was saved by MCL 600.5852 (1). In Waltz the cause of action accrued in April 

1994, and the notice of intent was filed in January 1999 and the lawsuit was not filed until June 

1999. Plaintiff sought to use MCL 600.5856 (c) to extend the provisions ofMCL 600.5852 (1), 

which clearly state that the savings provisions expire three years after the statute of limitations 

would have expired. In Waltz the savings provisions would have ended in April 1999; therefore, 

the Supreme Court held that MCL 600.5856 (c) could not be used to extend the savings 

provisions in MCL 600.5852 (1 ), because that statute was not a statute oflimitations nor was it 

stature of repose. In the instant case, the statute of limitations was extended until January 19, 

2010, pursuant to MCL 600.5856 (c) and the Supreme Court's decision in Haksluoto; therefore, 

Plaintiffs death occurred within 30 days of when the statute oflimitations had expired on her 

claim against Defendant Umashankar. Plaintiff is not requesting that the savings provisions 

found in MCL 600.5852 (1) be extended. Plaintiff filed her complaint on June 8, 2012, which 

was within three years of when the statute of limitations expired would have expired on January 

19, 2013. 

Defendant also cited two additional cases that are totally irrelevant to the issues being 

presented in the instant case. McCahan v Brennan, 492 Mich 730 (2012) and Atkins v Suburban 

15 
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Mobility Authority for Regional Transportation, 492 Mich 707(2012) were cited by Defendant 

in support of his claim that service must be made on a specific entity identified by statute and the 

notice statutes cannot be satisfied by indirect service on some other individual or entity. Those 

cases are not relevant to the instant case, because one of them deals with the notice provision 

contained in MCL 600.6431 (3) and the other one deals with the notice provision found in MCL 

124.419. Both of those relevant statutes are very clear as to whom pre-suit notices are to be 

served. In the instant case, the claimant is offered two possible options for serving the potential 

defendant with the notice of intent. There are no such alternatives contained in the statutes 

addressed by the two cases cited by Defendant. 

The last irrelevant case that needs to be addressed is Fournier v Mercy Community 

Health Care System, 254 Mich App 461 (2002). The facts in that case are clearly distinguishable 

from the facts in the instant case. In Fournier the Comt of Appeals was faced with a factual 

situation in which several notices of intent were addressed to various health care professionals 

and health care facilities, but they were all mistakenly put in one package and sent to an 

individual that was not identified in any of the notices of intent. By the time they reached the 

individuals or entities named, the two-year anniversary had passed in regards to the appointment 

of the personal representative. In the instant case, the 2009 notice of intent clearly identified 

Defendant as one of the culpable parties and it was sent to either Defendant's last known 

address; to the health care facility where the negligence occun-ed; or to Defendant's employer at 

the time of the negligence. Those facts clearly distinguish the instant case from the facts in 

Fournier. 

If this Court finds that MCL 600.2912b (1) and (2) specifically require that a notice of 

intent must be addressed to the health professional, as opposed to the manner in which it was 

16 



405b

Plaintiff's Answer to Dr. Umashankar's Post- 
Remand Motion for Summary Disposition

R
EC

EIV
ED

 by M
SC

 8/10/2020 5:38:21 PM

sent to Dr. Umashankar in the instant situation, then Plaintiff would direct this Court's attention 

to the Michigan Supreme Court's decisions in Bush v Shabahang, 484 Mich 156 (2009) and De 

Costa v Gossage, 486 Mich 116 (2010). The Supreme Court in Bush held that defects in the 

notice of intent may be amended or disregarded pursuant to MCR 600.2301, if the substantial 

rights of the parties are not affected, provided the cure is in the fmtherance of justice and has 

terms that are just. Supra page 185. The above facts that are not in dispute certainly would 

suppo1t this Comt's reliance on MCL 600.2301 in order to find that the mailing of a notice of 

intent addressed to the University of Michigan Health System's Risk Manager, who 

acknowledged receipt of that notice in 2009, did not affect the substantial rights of the parties 

and would be in furtherance of justice in this case. The Supreme Court noted in Bush the 

Legislature considered and rejected a mandatory dismissal clause for failures to strictly follow 

the notice requirements. Supra 172-174. The Court also reviewed the changes in MCL 

600.5856 (c) from the original version found in the prior statute MCL 600.5856 (d). The 

Supreme Court found that the earlier language contained in MCL 600.5856 (d), i.e. "If, during 

the applicable notice period under section 2912b, a claim would be barred, the statute of 

limitations or repose ... [ would be tolled] after notice is given ill compliance with section 2912b" 

was different from the language adopted in the revised MCL 600.5856 (c), i.e. "At tlie time 

notice is given in compliance with tlte applicable notice period under section 2912b". The 

Court reasoned that the only thing that was essential was that the notice needed to be given in a 

timely manner, and no longer required that the notice be in compliance with each of the 

provisions ofMCL 600.2912b. Supra pages 168-170. 

Two years later the Michigan Supreme CoU1t again was called upon to mle on technical 

problems with a notice of intent that were being cited as a basis for summary disposition of the 
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plaintiff's cause of action. In De Costa the Court was asked to affirm the trial court and Court of 

Appeals' decisions to grant summary disposition when plaintiff had not sent the notice of intent 

to the defendant's last known address. There was no dispute that plaintiff knew that defendant 

had moved to a new address, but the notice of intent was sent to defendant's old address. The 

Supreme Court reversed the prior decisions in part based upon its decision in Bush and in part 

based upon on MCL 600.2301. They again found that the decision was in the furtherance of 

justice and did not substantially affect the rights of the parties. They again reiterated that the 

changes in the tolling statute indicated that the tolling occurred when the notice was sent, not 

whether or not the notice complied with all of the provisions contained in MCL 600.2912b. 

CONCLUSION 

In the instant case, Defendant Umashankar' s last known address could not have been 

"reasonably ascertained" in 2009 or it was the University of Michigan Health System; therefore, 

Plaintiff was allowed to send the notice to the University of Michigan Health System pursuant to 

MCL 600.2912b (2). 

Plaintiff mailed her notice of intent pursuant to MCL 600.2912b (2) within the 

applicable statute of limitations period, and the applicable statute of limitations period was tolled 

for 182 days pursuant to MCL 600.5856 (c). 

There is no dispute that Plaintiff Sandra Marquardt passed away on January 27, 2010. 

Therefore, according to MCL 600.5852 (1), which provides that if a person dies within the 

statute oflimitations period or within 30 days after the statute of limitations would have expired, 

the cause of action was saved for two years after the letters of authority were issued, but not to 
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exceed three years from when the statute oflimitations would have expired. That meant that 

Sandra Marquardt's cause of action against Defendant Umashankar remained viable, provided 

the lawsuit naming Defendant Umashankar was filed within two years after letters of authority 

were issued to Saron E. Marquardt and within three years from when the statute of limitations 

would have expired, since the letters of authority were issued to Saron E. Marquardt on June 14, 

2010, Sandra Marquardt' s claims against Defendant Umashankar could have been brought at any 

time before June 14, 2012. 

Finally, Defendant has never asserted that he was not timely informed by the University 

of Michigan Health System's personnel about the claims being made against him in the 2009 

notice of intent. Curious? 

Dated: January 4, 2018 

19 

Respectfully submitted, 

Thomas C. Miller (Pl 7786) 
Attorney for Plaintiff 
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Vellaiah Durai Umashankar 

STATE OF MICHIGAN 

IN THE COURT OF CLAIMS 

SARON E. MARQUARDT, PERSONAL 
REPRESENTATIVE OF THE ESTATE OF 
SANDRA D. MARQUARDT, 

Plaintiff, 

vs. 

THE UNIVERSITY OF MICHIGAN BOARD OF 
REGENTS (UNIVERSITY OF MICHIGAN 
HOSPITAL AND HEALTH CENTERS), 

Defendant. 

Civil Action No. 
10-4 MH 

___________________ ! 

The Deposition of Vellaiah Durai Umashankar, 
M.D., a Witness herein, taken pursuant to Notice of 
Taking Deposition before Sharon Julian, CSR-3915, 
Registered Professional Reporter and Notary Public for 
the County of Wayne, acting in the County of Washtenaw, 
at 300 North Ingalls, Ann Arbor, Michigan, on Tuesday, 
August 2, 2011, commencing at about 11:50 a.m. 

APPEARANCES: 

THOMAS C. MILLER, ESQ., Pl7786 
P. 0. Box 785 
Southfield, Michigan 48037 
( 248) 210-3211 

GERARD J. ANDREE, ESQ. P25497 
Sullivan, Ward, Asher & Patton, P.C. 
25800 Northwestern Highway, Suite 1000 
Southfield, Michigan 48075-8412 
(248)746-0700 

For the Defendant. 

On The Record Reporting & Video 
ontherecord@dearborncourtreporter.com 

Page 1 

313-274-2800 
Fax: 313-274-2802 
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Ann Arbor, Michigan 
Tuesday, August2,2011 
About 11 :50 am. 

(.E,dribit I was marked for identification.) 
!vfR. tv1ILLER: Let the record reflect that this 

is the deposition of -
And. again, the Curriculum Vitae bas Umashankar 

as the last name, for ourpurposes,so I'll use it that 
wey-

T.HE WITNESS: Yes. 
MR. MILLER: - just to avoid same co.o:fus:ion. 

It's the deposition ofDr. Umasbankar being taken 
pursuant to Notice for all purposes contained in the 
Michigan Court Rules. 

VELLAIAH D.URAI UMASHANKA.R. M.D., 
a Witness herein, having been fust duly sworn, 
testified as follows: 

EXAMINATION 
BY MR. MJLLER; 
Q Dr. Umashankar, when did you come to the University of 
:. Michigan? 

Have you been here more tban one -1'm not 
talking about visiting, but were you in the anesthesia 

~he Record Reporting & Video 
ontnerecord@dearborncourtreporter.com 

1 department? 
2 A For a year. From 1006, October 1st-October 2006 to 
3 30th ofSeptember 2007. 
4 Q Okay. And during that time you were an a1fonding 
5 anesthesiologist'? 
6 MR. ANDREE: You mean 2007? 
7 A That's right 
8 MR.ANDREE; Octoberof'06 to -
9 BY:tvlR. MJLLER: 

10 Q September'07. 
11 A '07. 
12 MR. ANDREE: Okay. 
13 MR. MJLLER: All right I must have nrlsbeard 
l4 it, too. 
15 BYMR.MJLLER: 
l 6 Q Duringtbat time you were what we tenn an attending 
1 7 anesthesiologist? 
18 A Yeah. 
19 Q And as such you had both clinical and education 
2 0 responsibilities wjthin the department? 
21 A True. 
22 Q And were you assigned, during your clinical assignments, 
23 to canliothoracic anesthesia or all areas of anesthesia? 
2 4 A Assigned to all areas of anesthesia with importance to 
2 5 .cardiothoracic, which means at least two davs in the week 

Page 5 

1 I'd be doing cardiothoracic anesthesia. 
2 Q And you provided us Vlith a Curriculum Vitae that recites 
3 your professional educanon and experience; correct? 
4 A Yes. 
5 Q And is that, essentially, accurate to the present fime? 
6 A Yes. 
7 Q Now, when you came to the Universily oflvfichigan, clid you 
8 come :from another instltutlon within the United States or 
9 did you come :from Jndia? 

10 A l'roro UK. 
11 Q Okay. AndwhereintheUK.wereyoubeforeyoucameto 
12 the UniverseyofMichigan? 
13 A -University Hospital of South Hampton. 
1.4. Q And did yau work in cardiothoraclc anesthesia at that 
15 institution? 
16 A Yeah. 
1 7 Q Were you aware, in early 2005, offue articles published 
1 Ei by Dr. Mangano? 
19 A Yeah. 
20 Q Wereyou also awareoftnearticle published in 
21 transfusion about Aprotinin around almost the same time? 
22 A Not atthatmne, imtthen freadthearticleata!ater 
23 period. 
2 4 Q Okay. Was your knowledge of Dr. Mangru1o•s article 
25 contemporaneous with its publication? In other words, 

. 

313-274-2800 
rax: 313-274-2802 

-
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Dl'. Vellaiah Du:rai UMASHANKAR 
MBBS F.RCA<Lon) CCST(UK) 

7Vivekananda R.oad,Ch.etpet, Chermai 600 031 
Tel: 044 28364586 Mobile: 89399 64586 

Email: umashanka.r@hotmail.co.uk 

I. PERSONAL J:NFORMA;.TION. 

Sex 

DOB 

Nationality 

Tamilnadu Medical Council 

M.ale 

25m0ctober 1966 

Indian 

Registration number 49491 

General Medical Council, London FullRegistrati.onno: 5195355. 

Royal College of Anaesthetists 
London,. England 

Association of Card.io thoracic 
A;naesthetists,. United Kingdom 

Indian As!>ociat:ion of Cardio 
'- thoracic Anaesthe~ts 

Fellow 

Associate member 

Associate member 

I EDUCATION & QT.TALIFICA'tIONs· · 

Primru:y Degree ~B., B.S. University of :Madras, Sri Ramach.andra Medical 
College and Research Inslitute, Madras, India Jmte 1991 

Postgraduate Certification 

Eurther Certification 

Academic achievements 

F.R.c.A. Royal College of Anaesthetists, London, Jtme 2003 
CCST September 2006 . 

ALS Provider, Resuscitation council UK, May 1999 
A.T.L.S. Provider, Resuscitation council UK, Nov 2000 
P.L.A..B. General Medical Council, Oct 1998 
BSE Certi.fica:lion for Trans Esophageal F.chocarcliography 

Distinction in. Pharmacology, June 1988 
Disl:indion.in General Medicine, May 1990 

. ·:-j 

To serve as a Consultant .Anesthesiologis!: and Intensivist with a lead roll in the speciality of 

.~· . .-,• 

Cardiac anesthesia and Carillo Thoracic Intensive Care. 4e':llll&!I-----.. ,,~ 
To. acfrv.ely involve in teaching and research activities in the speciality. 

Curriculum Vitae ofDr. Vellaiab Durai U:masbankar 

NM 
~ 
j 
"" 
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-~ -. . . 

• 
'- 1iversity of Michigan 

Health SVSfem 

UMHS Risk Management 
300 North Ingalls, Room 8A06 
Ann Arbor, Ml 48109-5478 
(734) 763-5456 
(734) 763-5300 fax 

-· 

July 22, 2009 

Thomas C. Miller, Esq. 
P.O.Box785 
Southfield; MI 48037 

Re: Sandra D. Marquardt 

Dear Mr. Wller: 

I am in receipt of your Notice of Intent dated July 20, 20Q9. Please forward all :future 
correspondence concerning this matter to ril.y attention at the address indicated above. 

In an effort to timely investigate this matter, please provide us Vt:ith copies of all non
University of:Micbigan medical records'in your po,sses~ion, and we 'Will reimburse you 
for any duplication expense. In the event that it is necessru:y for us to obtain these records 
ourselves, we have enclosed several Authorization to Request Patient Information :from 
Another Organization forms for your client"s signature. Pleas(}in.dicate on these 
authorization forms the identity of the hospital> physician or meqical facility ( other than 
the University of Michigan), wherein your client has received treatment in the five (5) 
years preceding the incident in question, and all treatment since the date of the incident 
until the present Please return. these authorization forms and medical records to my 
attention within the next three (3) weeks. 

This request is submitted to you in accordance with MCLA 600.2912 b(5). If there are 
records concerning our care of the patient to which you have not yet been given access,. 
kindly advise us so that arrangements can be made to make them available to you. Our 
Medical Records Department will honor a valid medical authorization, and they can be 
reached by mail at UMHS Health. Information Management, Release of Information, 
2901 Hubbard Road,, Room 2722, Ann Arbor, Michigan 48109-2435 (734) 936-5490 or 
by phone at (734) 936-5490. Requests for x-rays can be made by mail to the UMHS 
Radiology Department,, 1500 E. Medical Center Drive, Ann Arbor, Michigan 48109-
0030. . 

The submission of this letter does not waive any defenses as to tbe adequacy-or the 
timing of your Notice of Iuten.t o:r any defects that may be present therein. 

() 

I, 
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Thomas C. Miller, Esq. 
July 22. 2009 
Re: Sandra D. Marquardt 
Page Two 

Thank you for your attention to these matters. Please feel free to call me should you have 
any questions or wish to discuss this matter. 

/" 
S:incerely, ~/ 

~

/1 

. .,..,, 't::l,tO-----' 
Kelly A. aran 
Healthcare Risk Management 
Consultant 

KAS/shb 

Enclosures 
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SULLNAN, WARD, ASHER 5!, PATTON, P.C. 

By E-Mail and U.S. Mail 

Thomas Miller. Esq. 
Law Offices of Thomas C. Miller 
P.O. Box 785 
Southfield, Ml 48037 

1000 MACCABEES CENTER 
25800 NORTHWEST.ERN HIGHWAY 

SOUTHPlELD, MICHIGAN 48075-8412 
.'*"f.::..·-.~··.":':"'. 

TELEl'HONE: (248) 746·0700 
FAX! (248) 746-2760 

WEB SITE: ww1v.swappc.com 

February·3, 2012 

ROBERT E. SUI,UVAN,SR. (1922-1998) 
DAVID M. TYLER (1930-2002) 

RJCHARDG. WARD (RETIRED) 

NICOLE IC. NUGENT 
nnugenl@swappc.com 

(248) 74~2763 

Re: Marquardt, Sandra, The Estate ofv. Jonathan Haft, MD and Vellaiah 
Umashankar, MD;-et-al · . ·: .. , .· :; ·. . .. 
Our File·No.!UMH.:i124222· · .-;: .. , : . . · .:., · , . 

• j• 1 •. ···· .... . .:: ... :!· · ..... 

Dear Mr. Miller: ', .... .. : ~. · .. \ :, : 

This· letter is in response to tlie Notices qf Intent tq pur.sue a medical malpractice action 
you prepared on behalf of The Estate of Sandra Marquardt. We are responding on 
behalf of Dr. Jonathan Haft and Dr. Vellaiah Umashankar without waiving any legal 
defenses. factual defenses or defects of form or service. The Board of Regents, 
University of Michigan and all healthcare providers involved in Mrs. Marquardt's care 
and treatment maintain the position that the statute of limitations has expired on these 
potential claims rendering the Notices of li:itent and any subsequent lawsuits in the 
Circuit Court improper and in violation of controlling statutes and rules. 

RESPONSE TO NOTICE OF INTENT TO FILE CLAIM 

Factual Basis for the Defense 

Sandra Marquardt was initially admitted to the.-UniVersity of Michigan on May 13, 2007, 
from an outside hospital, where she had been admitted three weeks prior with left leg 
ce!!ulitis and dyspn·ea on exertion. During that hospitalization. she was diagnosed with 
severe mitral stenosis and pulmonary hypertension ... : Her medical history included: 
single vessel coronary artery ,disease, .congestive heart failure, valvular heart disease 

• . : 1 

pulmonary hypertension, diabetes,· hypothyroidism, 1 dy.slipidemia, obesity, left lower 

1951 • Celebrating 60 Years • 2011 
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PS Fann 3806, · Receipt for egistered Mail Copy 1 • Customer 
May 2007 (7530-02-000-9051) (See Information on Reverse) 

For domestic delivery information, visit cur website at wvm.usps.com ~ _J 

HIGHLAND 
. ·376 BEACH FARM CIRCLE 
HIGHLAND, MI 48356-9998 

o's /03 r2rl 12 01:47:53 PM 

Track & Confirm Delivery Status 

You entered RE27 6076 720U S 

ATTEMPTED DELIVERY - SCHEDULED FOR 
ANOTHER DELIVERY ATTEMPT TODAY, INDIA, 
July 14, 2012, 3:41 pm. 

For additional information, visit our 
Track & Cor.firm website at USPS.com, 
or call us at 1-800-222-1811. 

'Thanks. 
It's a pleasure to serve you. 
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XFINITY Connect 

XFINITY Connect 

Page 1 of I 

millertc@comcast.ne· 

± Font Size: --------·--- -· _________ ., _________ n_ -----·---• .--...-..,•••••--·--· • • ,, ,,,,, .. _. ..... ,--.,.,...,.,_,_••'•••-·---

Service of Process 
·-----... ··---·-.. -····- --·-·--~- ·- ·------··----- ·-- -.. ---· -- ·--···-·--- --- --·---·· ---- - ·--··- --- . -- ---··--------· 

From : millertc@corncast.net 

Subject : Service of Process 

To : umashankar@hotrnail.co.uk 

Dr. Umashankar: 

Tou, Aug 09, 2012 12:35 PM 

.,,. · 1 attachment 

I am the attorney that deposed you on August 2, 2011, in Ann Arbor in connection with the lawsuit filed by Sandra Marquardt against 
the University of Michigan. You may or may not know that that case has been dismissed, and that decision to dismiss the case Is on 
appeal. · 

I then sent you a notice of intent soon after your deposition, in which I indicated that the Estate of Sandra Marquardt intended to sue 
you individually, since the case against the University of Michigan had been dismissed. 

On June 2, 2012, I filed that lawsuit naming both you and Dr. Ha~ That case is pending in Washtenaw County. I asked the attorneys 
representing the University of Michigan to accept service on your behalf and they have refused. 

I then sent a copy of the complant and summons to you by registered mail. According to the Indian Postal authorities service of that 
registered mail was attempted on at least one occasion; however, I would assume that they have bied to deliver the letter to you 
on more than one occasion. 

Both the United States and India are signatories on the Hague Convention, which permits me to send the summons and complaint to 
The Minisby of Law and Justice-Department of Legal Affairs in New Delhi, and they then must serve you with the documents under 
international law. 

I expect that the forwarding of these documents to The Minisby of law and Justice together with the actual service of the documents 
on you at your home or professional address will take some time and will likely result in some inconvenience for you and For my dient due 
to the delay. If this process is initiated you will eventually be served, so there Is no benefit for you to prolong or complicate this matter 
by involoving the Indian Ministry of Law and Justice. 

I am attaching a copy fo the complaint, the summons, and the affidavit of merit for your review. If you are willing to accept service of 
these documents, you can simpy send me a e-mail note to that effect and i will explain how you can formalize your decision to accept 
service. · 

If I do not hear from you in the next seven days, I will assume that you are not willing to accept service voluntarily and I will begin the 
process of having you served by Indian authorities in the manner prescribed by international law. 

Thomas c. Miller (Attorney for the Estate of Sandra Marquardt) 

·_ __ Marquardt E-Mail to Dr, U,pdf 
.;,..:.; 4 MB 

http://web.mail.comcast.net/zimbra/h/prin1message?id= l 34945&tz=America/. .. 8/9/2012 
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'lde.ntlty .im! address or t'1e addressee 
ldentite et adresse du destinataire 

OR. VELI.AIAH DURAi UMASHANKAR 
7 VIVEKANANDA ROAD 
CHETPET, CHENNAJ 600031 

; !NOIA 

l~JIPORTANT 

THE ENCLOSED DOCUMENT IS OF /J. LEGAL NATURE AND MAY AFFECT YOUR R!Gl-!TS AND 
OBLIGATIONS. THE 'SUMIVIARY OF THE DOCUMENT TO BE SERVED' WILL GIVE YOU SOME 
INFORMATION fa.BOUT !TS NATURE AND PURPOSE. YOU SHOULD HOWEVER READ THE 
DOCUrtqENT ITSELF CAREFULLY. IT fl/JAY BE NECESSARY TO SEEK LEGAL ADVICE. 

IF YOUR FINANCIAL RESOURCES ARE INSUFFICIENT YOU SHOULD SEE!( INFORMATION ON 
THE POSSIBILITY OF OBTAINING LEGAL AID OR ADVICE EITHER IN THE COUNTRY WHERE 
YOU LIVE OR IN THE COUNTRY WHERE THE DOCUMENT WAS ISSUED. 

ENQUIRIES ABOUT THE AVAILABILITY OF LEGAL AID OR ADVICE !N THE COUMTRY WHERE: 
Tl-IE DOCUMENT WAS ISSUED MAY BE DIRECTED TO: 

TRES IMPORTANT 

LE DOCUMENT Cl-JOINT EST DE NATURE JURIDIQUE ET PEUT AFFECTER VOS DROITS ET OBLIGATIONS. 
LES« ELEMENTS ESSENTIELS DE L'ACTE » VOUS DONNENT QUELQUES INFORMATIONS SUR SA NATURE 
ET SON OBJET. IL EST TOUTEFOIS INDISPENSABLE DE LIRE ATIENTIVEMENT LE TEXTE MEME OU 
DOCUMENT. IL PEUT ETRE NECESSAIRE DE DEMANDER UN AVIS JURIDIQUE. 

SI VOS RESSOURCES SONT INSUFF!SANTES, RENSEIGNEZ-VOUS SUR LA POSSIBILiTE D'OBTEMIR 
L'ASSISTAl~CE JUDICIAIRE ET LA CONSULTATION JURIDIQUE, SOIT DANS VOTRE PAYS, SOIT DANS LE 
PAYS O'ORlGINE DU DOCUMENT. 

LES DEMANDES DE RENSEIGNEMENTS SUR LES POSSIBIUTES D'OBTENIR L'ASSISTANCE JUDICIAIRE OU 
LI\ COMSULTfa.TION JURIDIQUE DANS LE PAYS D'ORIGINE DU DOCUMENT PEUVENT ETRE ADRESSEES A: 

!UNIVERSITY OF MICHIGAN HEALTH SYSTEM 
;LEGAL AFFAIRS 
:ANN ARBOR, Ml 48109 
iUNITED STATES OF AMERICA 
[____ __ ,~~~~--~~~~~--~~~-

1 
__ J 

it is recommended i:hat the standard terms in the notice be written in English and French and 
where appropriate also in the ofiicial language, Oi in one of the official languages of the State in 
which the document originated. The blanks could be comp!et;id either in the language of the 
State to which the document is to be sent, or in English or French. 

II est recommande que !es mentions imprlmees dans cette note soient redigees en langue frani;aise et en langue 
anglaise et le cas echeant. en outre, dans la langue ou l'une des langues officlelles de !'!:tat d'origlne de /'acte. Les 
blancs pourraient etre remplis, soit dans la langue de l'E!at ou le document doit etre adresse, soit en langue 
rran9-1ise. soit en langue anglaise. 

Permanent Bureau Seplember 2011 
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Convention 011 the Service Abroad of Jud!cfal and Extrajudicial Documents in 
Civil or Commercial r.1atters, signed at The Hague, the '15th of November 1965 (Article 5, fourth 

paragraph). 
Convention relative a la signification et a la notification a l'etranger des actes judiciaires ou 
extrajudiciaires en maliere civile au commerciale, sigm~e a La Haye le 15 novembre 1965 

(article 5, alinea 4). 

I Name and address of the iequesting authority: 
Norn et adresse de l'autorite requerante : 

L ___ . 
I.THOMAS C. MILLER-ATTORNEY J 
P.O. B0X785 

/SOUTHFIELD, Ml 48037 
1UNITED STATES OF AMERICA 
r ··--

Particulars of the parties*: !ESTATE OF SANDRA 
ldentite des parties• : 

,MARQUARDT V. VELLAIAH DURAi 

. . .. . - . .. . IUMA~HANKAR 
• If appropriate, ldeniily and address or the person interested in the transmission or lhe document 

S'il ya licu, ldcnlil': el ec!resse c:e ra personne inleresse: a le transmi~slon CJ'e r2c1e 

IZ] JUDICIAL DOCUMENT'* 
ACTE JUDICIAIRE" 

[

~;1~:~f~:ef~!~i~! ?f the document: !COMPLAINT: AFFIDAVIT OF MERIT 
AND SUMMONS 

--.. --------·---·----· I ------' j l\!ature and purpose of the proceedings and, ic1v1L ACTION FOR DAMAGES DUE TO PROFFESSIONAL 

I when appropriate, the amount in dispute: i'NEGLIGENCE-THE AMOUNT IN DISPUTE IS LIKELY TO 
, Nature et objet de rinstance, 1e cas ec11eant, le montent EXCEED TWENTY FIVE THOUSAND DOUARS 
! du litige: 

i Date and ?lace for entering appearance'*: I Date et lieu de la comparution'" : 
I 

! 
/ Court which has given judgmenr: I Juridiction qui a rendu la decision•• : 

I 

I Date of jt1dgment''": 
Date de la decision"" : 

I 
Time !imits stated in ihe document**: 
Indication des delais iigurant dans l'acte~ : 

·1WASHTENAW COUNTY CIRCUIT 
,COURT, ANN ARBOR, Ml USA 
l 

I 
IF PERSONALLY SERVED ( 
PERSONALLY21 DAYS; IF SERVED i 

1 OTHER BY OTHER MEANS-28 DAYS ' 
L ---~---~-----------~---- _J 

•• if appropriate I s·,1 ya riou 

D EXTRAJUD!CIAL DOCUMENT*" 
ACTE EXTRAJUDICIAIRE" 

Nature and purpose of the document: 
Nature et objet de l'acte: 

Time-limits stated in the document"': I Indication des delais iigurant dans l'acte": 

.... fr appropriate I su ;· a 1rsu 

Permanent Bureau Seplen,ber 2011 
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Tlw umiersigncu uuthul'lcy has rhe t1ouou1· to ctrtily. in confurmiiy witl1 Ai·tit!e 6 of tbc Convention, 
L'autorite soussignee a l'honneur d'altester coniormement a l'ariicle 6 de ladite Convention, 

0 "1. that the document has been served* 
que la demende e ete executee· 

- the (date) J le (date): 

- et (place, street, number); I 
: __ _l)Jlocalite. rue. numerol_: ______ _ ... .J_ ___ --·-··· .. .... -..... ·---··--- _____ .J 

i - in one of the following methods authorised by Article 5: 
! dans une des formassuivante.§..Q!:evues a !'article 5: --------------·---------t ; D I a) in accordance with tl1e provisions of sub-parag1·aph a) oi the first paragraph of 
i I Article 5 of the Convention* 
\ 1

1 
selon les formes legales (article 5, alinee premier, letire a)'" 

j D I b) in accordance with the following particular method•: I 

I 
I 
I ! __ Lelon la forme particuliere suivan1e•: ···--··------------

0 I c) by delivery to the addressee, if l1e accepts it voluntarily' -i 
, par remise simple" 

The documents referred to in the request have been delivered to: 
Les documents mentionnes dans la demande ont ete remis a : 

ldeni:itlJ and description of person: 
ldentite et qualite de la personne : 

; Relationship to th;, addressee (family, 
i business or other): 
i Liens de parente, de subordination ou aulres, avec le 
; dsstinataire de l'acte : 

! __ ,, ___________ .. ___ _ 

I 
O 2. that the document has not been served, by reason of the following facts•: 

que la demande n'a pas ete executee. en raison des faits suivants*: 

i ... ,•-•- ··- ····-·--··"·--- --··---·--··· ···----······--. ··-·-··--··--- ·--···-·····-····-··--- ···--··--. 

0 In conformity with the second paragraph of Article 12 of the Convention, me applicant is 
requested to pay or reimburse the expenses detailed in the ati:ached statementw. 

! 

Conformement a !'article 12, alinea 2, de ladite Convention, le requerant est prie de payer ou de rembourser !es freis 
dent le detail figure au memoire ci-joint". 

Annexes I Annexes 

Documents returned: 
Pieces renvoyees : 

ln approp1iate cases, documents establishing 
, the service: , 
j Le cas eci1eani, les documents jusUiicatifs de· i 
~J'§.~eculion. =·------------·----- ______ _j_ 

' if appropriate / s.·i1 ya hC"u 

I 
\ 
I 

---4 
I 

J 

f' Done at t Fait a 

I The /le 

I Signature andfor stamp I I s;gmWrn et' " ""''' I 
'-------------'----------_J 

Permanent Bureau Septemb•r 2011 



429b

Plaintiff's Answer to Dr. Umashankar's Post- 
Remand Motion for Summary Disposition

R
EC

EIV
ED

 by M
SC

 8/10/2020 5:38:21 PM

Convention on the Service Abroad of Judicial and Extrajudicial Documents in 
Civil or Commercial Matters, signed at The Hague, the 15th of November 1965. 

Convention relative a la signification et a la notification a J'etrenger aes actes judiciaires ou e:--trajudiciaires en 
matiere civile ou commerciale, signee a La Haye le 15 novembre 1965. 

Identity and address of the applicant I Address of receiving authority 
ldentiie et adresse du requerant Adresse de !'autorite destinatalre 

i THOMAS C. MILLER ~E~~.,m.JUSTr;£ 
! P.O.B0X785 DEl'AA»mlTOFlM.11..AFI'-

: SOUTHFIELD, Ml 48037 _1:~~"';\'il,.~ 
\ UNITED STATES OF AMERICA ~~=110001 

------------·-------· ---··--------·--------
The undersigned applicant has the honour to transmit - in duplicate - the documents listed 
below and, ln conforrni~, with .l.l.rtic!e 5 of the above-mentioned Convention, requests prompt 
service of one copy thereof on the addressee, i.e.: 
Le requerant soussigne a l'honneur de iaire parvenir - en double exemplaire - a J'autorite destinataire les 
documents ci-dessous enumeres, en la priant, conformement a !'article 5 de la Convention precitee, d'en faire 
rernettre sans retard un exernplaire au destinar.;ire. a savoir : 

i (identity and address) 
: (identite et adresse) 
; DR. VELLAIAH DURAi UMASHANKAR 
i 7 VIVEKANANDA ROAD 
I CHETPET, CHENNAl 600031 
i INDIA 
·-·--------·---·---·-·--·-------------

in accordance with the provisions of sub-pa1-agraph a) of the fast paragraph of 
Article 6 of the Convention" 
salon les formes le ales article 5. alinea remier. lettre a• 
in accordance with the following particular method (sub-paragraph b) o'i the first 
paragraph of Article 5t: 
selon la forrne particuliere suivante (article 5. alinea premier. lettre b)·: 

D 1
1 c) by delivery to -me addressee, if he accepts it vohmtarlJy (second paragraph of: 

; . Article 5)" 
i I le cas echeant, par remise simple (article 5, alinea 2)" __ J__ __ 

The authority is requested to return orto have returned to the applicant a copy of the documents· 
and of the annexes•· with the atiacheci certificate. 
Cetle autorite est priee de renvoyer ou de faire ranvoyer au requerant un exemplaire de l'acte - et de ses annexes• • 
avec l'atlestation ci-jointe. 

List of documents I Enumel<ltlon des pieces 

i(1) COMPLAINT-THE ESTATE OF SANDRA MARQUARDT V. VELLAIAH 
jDURAI UMASHANAR, M.D. AND JONATHAN HAFT, M.D. 
l(2)AFF1DAVIT OF MERIT 
l (3)SUMMONS 

1 if approPifiiei?,ty·-.-ii-eu __ _ 
___________________ , _____ _ 

Done at/ Fait a SOUTHFIELD Ml 48037 I Signature and/ot stamp 
' I Signature at I ou cachet 

---1 h-e l-le ___ 1_4_A_U_G_U_ST 20._1_2 _ __.!..I __________ . ___ , 

Psrmanent sureau September 2011 
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.-.. XFINITY Connect 

rage 1 u1 1 

millertc@comcast.ne· 

± Font Size= 
-----------------------··-·----------... ,," ·-··-.. --.··,-----·----.. -... 

Notice of Intent 

From : mlllertc@comcast.net 

Subject : Notice of Intent 

To : umashankar@hotmall.co.uk 

Dear Dr. Umashankar: 

Sat, Nov 12, 2011 04:05 PM 

.;..: 1 attachment 

I have attached a copy of the notice of intent that was sent to the University of Michigan Department of Anesthesiology In September 
2011. I am not sure that you were advised of this because I believe you are back in in India. 

I am sending you another copy by e-mail, so that you have notice of the daim. I would suggest that you contact Ms. Nugent as soon as 
you receive this e-mail. 

Thomas C. Miller 

Marquardt Notice of intent # 2.doc 
'·0 51 KB 

----·-----· 

http://sz0107.ev.mail.comcast.net/zimbra/h/printmessage?id=9296l&xim=1 11/12/2011 
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XFINITY Connect 

Notice of Intent 

From : millertc@comcast.net 

Subject : Notice of Intent 

To : umashankar@hotmail.co.uk 

Dear Dr. Umashankar: 

.rage 1 or 1 

millertc@comcast.ne· 

± Font Size: 

Sat, Dec 10, 2011 02:31 PM 

'"';.> 1 attachment 

I am enclosing another notice of intent for your recurds. I have not heard from Ms. Nugent as to whether or not you have received the 
notice. 

Thomas C. Miller 
---------~---------------·- ----------·------···--------·------·----------·-·-------·-·- ------

··.,0 • Marquardt Notice of intent # 2.doc 
'-ill 51 KB 

http://szO 107 .ev.mail.comcast.net/zimbra/h/prin1message?id=97661 &xim= 1 12/10/2011 
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l ofl 

XFINITY Connect 

Re: Legal Proceedings 

From : milfertc@comcast.net 

Subject : Re: Legal Proceedings 

To : umashankar@hotmail.co.uk 

....... "?"••• •• ......... - .... - ........... ------ ... - ... ___ r----... ---c· ·-- - "" · · · ·~· 

millertc@comcast.net 

±FontSl:ze:. 

Sat, Mar 30, 2013 07:23 AM 

I am again following up on the e-mail correspondence below. I v..ould again repeat that lime is critical, so l would appreciale if you 
could respond to my requests. 

From: millertc@comcastnet 
To: umashankar@hotmail.co.uk 
Sent: Friday, March 29, 2013 5:44:43AM 
Subject: Re: Legal Proceedings 

I am following up on the e-mail correspondence below. lime is critical, could you please take the time lo pro';ide me with an 
ans'M:lr? 

From: millertc@comcastnet 
To: umashankar@hofmail.co.uk 
Sent: Thursday, March 28, 2013 6:26:19 AM 
Subject: Legal Proceedings 

Dear Dr. Umashankar. 

I am contacting you regarding the lawsuit that is pending against you in Washtenaw County (Ann Arbor, Ml). I represent the Estate 
of Sandra Marquardt You will recall that your deposition was taken in 2011 regarding this matter, Vvhen the litigation was pending in 
the Michigan Court of Claims. Since that time it has been necessary to file direc!ly against you in Washtenaw County. 

I am corresponding with you in hopes that you will either accept service of process by e-mail, or that you will confirm your address, 
so that the pleadings can be sent directly to you in India. 

Please e-mail me back v.ith either your consent to accept service by e-mail or with a confirmation 1hat 1he follov-ing address is still 
your address: 7 Vivekananda Road, Chepet, Chennai, India 6000031. 

If you do not v.ish to corrrnunicate v.ith me, please e-mail 1he requested information to the attorney that is representing the 
University of Michigan in this matter. Her name is Joanne Geha Swanson and she can be reached at jgs@krwlaw.com. 

Thomas C. Miller, Esq. 
Attorney at Law 

3/30/2013 3:23 AJ\ 
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··- ... ··· 

·S2-7~.:S :,;\.,i ·1--) ~)-f iJM~j g /J,.. (S' Cjo) I J ,-,..7 

fT,~ '.R1J/c<.J Y-f fetj} /2-
No.12 0)/2012-Judl 

Departmeni of Legal Affairs 
Judicial Section 

Date:14. 1 .. 2013. 

The Documents/summonsinotices received for service under the provision of 'The Hague 
Convention of 1965- Service Abroad of Judicial and Extra-judicial Documents / Mutual Legal 
Assistance Treaties/ Reciprocai arrangements with foreign countries in Civil and Commercial 
Matters' are r&rurnecJ i-,erewith ;c,r tne ,·eusons as mentioned below:-

:·sT .. Part£u-iars oi information . - -·· .... ---·- .. ·-·-- -----·---·----·--· -··--· -1 

! No. : i 
; 1. 1 Various Centrai Authorities of Foreign Countries liave been returning the request sent by this 
· : Department for legal assisiance . il' the datE- :;f appearance of respondents/hearing of case are : 

! less than three month~. Due to large nurnt:er of such requests received from.courts all over the I 
ind1a and iack of sufficient resources. this Department also needs at le3st one month time for 

1 
processing the requesi Summons/Notices are therefore returned with the request to issue i 

: fresh summons/notices providing 4 months time in advance so that it could be effectively I 
! served to the concerned party. 

: 2. . SumrnonsiNotices shouid be in otigin2I and in duplicate for sending a request for legal 

; ... ; assistance to foreign_Ceni.ral Auti1ority. -·---·--·---··---·---··-·---·------- -+-
3. . Full address of me party anG !tanslaiioii c,f ihe documents in the official language of requesting . I 

. countrv wnerever necessi:ff:1 may be prov:ded in the summon/notice. L I 
: 4 ' Mi'nistry of Home Affairs. is the n·odai ministry -~~-ci"c~i1tral .~:uthorTty·f;r· ·s~ekii,g. an<n . ··--

providing the legal assistance in crirn!na! l,1w matters. Ministry of Home Affairs receives all I 1 
: kind of s,1ch :'equests e:'.::m!nes and tal\E:S appropriate action( as per circular no T 4410/14/2006 l . I 
\ dated 30.04.2010 of fvlin1stry of External Affairs). . l i 

:··s.··· ; Su"rnmoninotice is the photocopy of the 0i-1ginaL Originai COLirt'Noticeisu'nimci-ns"'iii'ciupifcatemay'f/_ .. ·-·1 . 
: be sent !' : . , I 

• 6 : Documents may be seni in t!',e prescnued request"form·. ihecietaiis availabie .. ii'i't1cch~net.·-· ·-· -· -1---·-·1 
I ... .. .... _ .... --- .. -· ................ . .. . ·- ··-'·-··· _.J 

Subrnitied lor :ipproval before we ,11ay return ,he documents to the court/ ______ ·--- for iaking 
further nscr;>ssary action at lheii •,md 

l 
t ~d' { l_J 

- . .. - .. . ...... --- -· ··-···-. -·· .... . 
l! IUA.S c·. [vlll.l..l:R 

' P. u F30X 7X5 
. Sl.ll.' l ·IFll--:1.1). :Vll 48U37 
· \ ·~!Tl 1) STAI 1-:~ 01· ,\:Vll--:klC:'\. 
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I identify and address of the ~ppHcant 
!de1 · et adre . ou requerant 

I 

l THOMAS C. MILLER 
! P .0. BOX 785 
J SOUTHF!ELDl Ml 4803i 
j UNITED STATES OF AMERI.CA 
' 
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.~. 

Dear Mr. Miller, 

CORPORATE RISK INVESTIGATORS 
rl1!:_ ~ 'Jr\ f} !il;; (J: ,-;",; :,r.;.o r~,, 
~ m~ ~ w ~ ~ ~~}1 ~,« ~J~ 

Pursuant to your instructions vide email dated April 18, 2013; we conducted 
skip trace investigation of Dr. Uma Shankar, at 7th Vivekananda Road, 
Chetpet, Chennai, India. 

Details of the investigation are appended below: 

Site Visit: Vivekananda Road, Chetpet, Chennai 

On visiting the provided address, it was observed that it was a residential 
building. There was a nameplate outside the house bearing the name Dr. TR 
Muthurangam. 

At the premises, the investigator met Dr. T R Muthurangam, father of Dr. 
Uma Shankar. During discreet conversation with Mr. Muthurangam, it was 
learnt that the residence belonged to Dr. Uma Shankar where he was 
i:-esiding with his father, wife and a maid. 

Dr. Uma Shankar was however not available at the residence during visit as 
he was at the hospital. No details about the hospital could be obtained 
during discreet conversation. A few photographs of the house and another of 
Dr. Muthurangam are appended below: 

Residence 

1 
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Mr. Muthurangam - Father of the subject 

2 
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A sign-board displaying the name of the street is furnished below: 

Conclusion: 

From the investigation and enquiries, it is confirmed that the subject Dr. 
Uma Shankar resides at the given address. 

We report accordingly, 

Rakesh Sharma 
Director 

3 
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uup:11weo.mai1.comcast.net121mbra/h/printmessage?id=l 73640&tz=Am.. 

CONFIDENTIALITY INFOR.l1/>.TION & DISCL.~IMER 
This message (including any attachments) is confidential and may be privileged. If you have received it by mistal<e please notify 
the sender by return e-mail and delete this message from your system. Any unauthorized use or dissemination of this message in 
,mole or in part is strictly prohibited. Please note that e-mails are susceptible to change. Greves Group (including ils group 
companies) shall not be liable for the improper or incomplete transmission of the information contained in this communication nor 
for any delay in its receipt or damage to your system. Greves Group (or its group companies) does not guarantee that the integrity 
of this communication has been maintained nor that this communication is free of viruses. interceptions or Interference. 

From: rnillertc@comcast.net [mailto:millertc@comcast.net] 
Sent: Tuesday, April 23, 2013 4:39 PM 
To: Greves Group 
Subject: Re: skip/trace Dr. Umashankar 

I wired $525 U.S. to make sure that the charges at your end IM::lre covered. 

From: "Greves Group" <info@grevesgroup.com> 
To: millertc@comcastnet 
Cc: rakesh@grevesgroup.com, ceo@gre.esgroup.com 
Sent: Tuesday, April 23, 2013 4:53:49 AM 
Subject: RE: skip/trace Dr. Umashankar 

De11rT0111, 

T!rnnk you for the confirmation. But we are ~till waitfog for the amount to reflect in our bank account. We wi!l let you know as soon 
as vvc get the confirmation from our bank 

Regards, 

Response Team 
Email: inf.Q@..CJ!1;.Ve:;grQ1!!Lc:;QJJ} 
Website: 'M"l>N orE',JLq_S.9J:_OJJP~C..QII) 

CONFIDENTIALITY TNFORMA.TION & DISCLAIMER 
This message (including any attachments) is confidential and may be privileged. If you have received it by mistake please notify 
the sender by return e-mail and delete this message from your system Any unauthorized use or dissemination of this message in 
whole or in part is strictiy prohibited. Please note that e-mails are susceptible to change. Greves Group (including ils group 
companies) shall not be liable for the improper or incomplete transmission of the information contained in this communication nor 
for any delay in its receipt or damage to your system. Greves Group (or its group companies) does not guarantee that the integrity 
of this communication has been maintained nor that this communication is free of viruses, interceptions or interference. 

From: millertc@comcast.net [mailto:rnillertc@comcast.net] 
Sent Monday, April 22, 2013 8: 19 PM 
To: Greves Group 
Subject: Re: skip/trace Dr. Umashankar 

Funds wired, conformation# 68404162032-0001 
Transaction ref# 39350001 i 2ES 

From: millertc@comcastnet 
To: "Gre.es Group" <info@grevesgroup.com> 
Sent: Monday, April 22, 2013 5:15:01 AM 

5/3/2013 2:39 AM 
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,,,,p:,, wt:o.ma11 .comcasr.nettzimbra/h/prmtmessage ?id=l 73640&tz=Am. 

Subject: Re: skip/trace Dr. Umashankar 

I did receive the details, and I will be at the bank within the next five to six hours. I 'hill notify you as soon as the transfer has been 
made. I appreciate your attention to this matter, and I hope that you are able to confirm the address as quickly, because I ha\€ to 
give the Indian authorities as much time as possible to serve him 'Mth the papers once I confirm the address. 

From: "Gre\oes Group" <info@grevesgroup.com> 
To: millertc@comcastnet 
Cc: "'Rajeev George" <rajeev@grevesgroup.com>, ceo@grewisgroup.com 
Sent: Monday, April 22, 2013 1:27:48 AM 
Subject: RE: skip/trace Dr. Umashankar 

Dear Tom 

Greetings. I am sure you must have received the bank details form our office. Please do let me know once the transfer is 
through so that we can get the assignment initiated. 

Regards, 

Response Team 
Email: info@qrevesgrouo.com 
Website: w.MN.grevesaroup.com 

CONFIDENTIALITY ThiFOl<MATION & DISCLAIMER 
This message (including any attachments) is confidential and may be privileged. If you have received it by mistake please notify 
the sender by return e-mail and delete this message from your system. Any unauthorized use or dissemination of this message in 
whole or in part is strictly prohibited. Please note that e-mails are susceptible to change. Greves Group (including its group 
companies) shall not be liable for the improper or incomplete transmission of the information contained in this communication nor 
for any delay in its receipt or damage to your system. Greves Group (or ifs group companies) does not guarantee that the integrity 
of this communication has been maintained nor that this communication is free of viruses, interceptions or interference. 

From: millertc@comcast.net [mallto:mlllettc@comcast.net) 
Sent: Saturday, April 20, 2013 6:40 PM 
To: Greves Group 
Subject: Re: skip/trace Dr. Umashankar 

Sorry for the delay in getting back to you. I do want you to undertake the investigation. Please let me know how to make 
payment. I was given your information by Process Forwarding International (the US State Departrrenfs process service under the 
Hague Convention. I befieve that Dr. Umashankar is still at the address on his CV, so I would like to pay this fee initially and then 
discuss any subsequent fees later. 

Tom Miller 

From: "Greves Group" <info@gre\'asgroup.com> 
To: millertc@comcastnet 
Cc: rakesh@grevesgroup.com, ceo@grevesgroup.com 
Sent: Saturday, April 20, 2013 5:29:09 AM 
Subject: skip/trace Dr. Umashankar 

Dear Tom, 

This has reference to your recent query. Please let us !<now if you have duly received our response in that regard. You are 
requested to let us have the aclmowledgment of tl1is mail even If you have clropped the Idea of continuing with the desired 
investigation at this point of time. 

Please feel free to write to us at any point of time for any assistance. 

5/3/2013 2:39 AM 
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PROOF OF SERVICE ~' _c_as_e_N_o_·-------~ 

TO PROCESS SERVER: You are to serve the summons and complaint not later than 91 days from the date of filing 
or the date of expiration on the order for second summons. You must make and file your return with the court 
clerk. If you are unable to complete service you must return this original and all copies to the court clerk. 

CERTIFICATE/AFFIDAVIT OF SERVICE/NONSERVICE 

D OFFICER CERTIFICATE OR 
I certify that I am a sheriff, deputy sheriff, bailiff, 
appointed court officer, or attorney for a party 
(MCR 2. 104[AJ[2]), and that: {notarization not required} 

[XI AFFIDAVIT OF PROCESS SERVER 
Being first duly sworn, I state that I am a 
legally competent adult who is not a party or 
an officer of a corporate party, and that: 
(notarization required) 

[2'J I served personally a copy of the summons and complaint, 
ol served by registered or certified mail (copy of return receipt attached) a copy of the summons and complaint, 

together _________________________________ _ 

List all documents served with the Summons and Complaint 

-------------------------------on the defendant(s): 

Defendant's name complete address(es) of service Day, date, time 

Dr. Vellaiah Durai Umashankar, M.D. 7 Vivekananda Road, Che!Pet, September 11, 2013 
Chennai, India 600031 12:15 P.M. 

D I have personally attempted to serve the summons and complaint, together with any attachments, on the 
following defendant(s) and have been unable to complete service. 

--·--
Defendant's name Complete address(es) of service Day, date, time 

I declare that the statements above are true to the best of my information, knowledge and belief. 

Service fee Miles traveled Mileage fee Total fee ~ '~ 

$ $ $ -S-ig-na-t+L-e-~-t=v-==~~-~~-~~~-~-

Manjunath Umasutha 
Name (tyr,e or print) 

Process Server 
Title 

Subscribed and sworn to before me on 16 September 2013, Bangalore, Karnayik~ India 

MY TERM c)P."a't~RES f\/\---::d_.. 
rvly commission expires: o !'-! ~ 1 ~ 2 Q 1 eignature: . =if" ___ . 

Date D.eput.y-eour.t-elerk/Notary public 

Notary public, State of Karnataka, Bangalore, India 

ACl<NOWLEDGEMENT OF SERVICE 

Signature 
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STATE OF MICHIGAN 

IN THE CIRCUIT COURT FOR THE COUNTY OF WASHTENAW 

SARON E. MARQUARDT, Personal Representative of 
the Estate of SANDRA D. MARQUARDT 

vs. 

VELLAIAH DURAI UMASHANKAR, M.D. 
AND JONATHAN HAFT, M.D. 

Plaintiff 

Civil Action No. 12-621 NH 

Defendants ______________________ ....;/ 
THOMAS C. MILLER (Pl 7786) 
Attorney for Plaintiff 
P.O. Box 785 
Southfield, MI 48037 
(248) 210-3211 
millet1c@.comcast.net 

PA TRICK McLAIN (P25458) 
JOANNE GEHA SWANSON (P33594) 
Attorneys for Defendant Jonathan Haft, M.D. 
600 Woodward Avenue, Suite 2500 
Detroit, MI 48226-3427 
(313) 961-0200 

I -----------------------

PROOF OF SERVICE , 

The undersigned certifies that a copy of Plaintiff's Answer to Defendant 

Umashankar's Motion for Summary Disposition and Plaintiffs Brief in Support of Plaintiffs 
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Answer to Defendant Shankar's Motion for Summary Disposition were served upon counsel for 

Defendant Haft at the above address on January 4, 2018, by regular mail. 

Dated: January 4, 2018 

Respectfully submitted 

Thomas C. Mil · (Pl 7786) 
Attorney for Plaintiff 



 

 

Exhibit 19 
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STATE OF MICHIGAN 
IN THE CIRCUIT COURT FOR THE COUNTY OF WASHTENAW 

SARON E. MARQUARDT, Personal 
Representation of The Estate of 
SANDRA D. MARQUARDT, 

Plaintiff, 

v. 
VELLAIAH DURAI UMASHANKAR, M.D., 

Defendant. 

THOMAS C. MILLER (Pl 7786) 
Attorneys for Plaintiff 
P.O. Box 785 
Southfield, MI 48037 
(248) 210-3211 
millertc@comcast.net 

Case No. 12-621-NH 

Hon. David S. Swartz 

KERR, RUSSELL AND WEBER, PLC 
Joanne Geha Swanson (P33594) 
Attomey for Defendant Dr. Umashankar 
500 Woodward Avenue, Suite 2500 
Detroit, MI 48226-3427 
(313) 961-0200; FAX (313) 961-0388 
jswanson@kerr-russell.com 

DEFENDANT VELLAIAH DURAi UMASHANKAR, M.D.'S 
REPLY IN SUPPORT OF POST-REMAND MOTION FOR SUMMARY DISPOSITION 

I. Haks!uoto Does Not Affect the Alternate Grounds for Summary Disposition. 

Haksuloto decided only one of the three grounds raised in suppmi of summary disposition. 

Haksluoto held that the complaint in that case was timely when notice was given on the last day 

of the statute of limitations period and suit was filed the day after the notice period expired. 

Haksuloto did not decide whether a notice of intent directed to a hospital satisfies the pre-suit 

notice requirement for a physician. Nor did Haksluoto decide whether a notice of intent extends 

the statute of limitations for purposes of determining the timeliness of a claim under the personal 

representative savings provision. These are the alternate grounds upon which this Court granted 

summary disposition to Dr. Umashankar, either by express analysis or by granting the motion "for 

the reasons stated in defendant's motion." [10/30/2013 Tr. (Ex. 10) at pp 12-15]. The Supreme 

Court order vacating the Court of Appeals' decision does not disturb or vacate this Court's grant 

of summary disposition for Dr. Umashankar and there is no reason to depart from that ruling. 

{34784/15/D1221 l 13.DOCX;l} 
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Nothing in the Supreme Court's remand order prohibits this Court from adhering to its 

prior decision on these alternate grounds. The remand order does not command a particular result 

from this Com't with respect to any issue, Jet alone issues that were not addressed in Haksluoto. It 

merely directs "reconsideration in light of Haksluoto." Mr. Marquardt's assertion that "the issue 

being addressed by Defendant at this time was in fact decided by the Supreme Court" is 

disingenuous and completely unsupported. Dr. Umashan.kar was not obligated to seek 

reconsideration of the remand order, which the Court would have likely deemed premature prior 

to a remand ruling. Further, a Supreme Comi order vacating a Comt of Appeals decision does not 

reverse that decision. In Hill v Ford Motor Co, 183 Mich App 208, 212; 454 NW2d 125, 127 

(1989), the Court explained (with emphasis added): 

First, leave to appeal was never granted by the Supreme Comi. Instead, it vacated 
our prior decision in lieu of granting leave. Thus, there was never any decision by 
the Supreme Court and no law of the case established there. Second, the order of 
the Supreme Court did not reverse our prior order as apparently contended by 
plaintiff, but merely vacated it with directions to reconsider plaintiffs claims in 
light of Teper. Accordingly, the law of the case doctrine does not apply in this case. 

Nor should this Cowi deem Justice Wilder's non-participation in the Marquardt order as 

evidence that the Supreme Couii substantively considered the non-Haksluoto issues raised here. 

Justice Wilder did not participate because he was on the Marquardt Court of Appeals' panel. Non

participation is customary when a justice previously decided the case. 1 

II. Pre-Suit Notice Tolling Does Not Extend the Statute of Limitations. 

Mr. Marquardt misconstrues the purpose of notice tolling. By the express words of the 

statute [MCL 600.5856(c)J, tolling only occurs "if during the [applicable noticej period a claim 

1 Michigan Supreme Court case law is replete with matters in which a justice sat aside due to 
earlier participation, with 18 such recusals in the last 30 days and more than 250 in the last calendar 
year. See, e.g., Dawley v Hall, No. 155991, 2018 WL 285007, at *6 (Mich January 3, 2018); JP 
Morgan Chase Bank, NA v Ellis, 902 NW2d 895 (Mich Nov 9, 2017). Indeed, the Michigan Court 
of Appeals IOPs contemplate recusals where a judge participated in a matter at the trial level. See 
Michigan Court of Appeals Internal Operating Procedure 7.213(D)-(3). 

{34784/15/01221113.DOCX;l} 2 
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would be barred by tlte statute of limitations or repose." Mr. Marquardt's use of tolling in this 

case is not to permit the assertion of a claim that would have been barred during the July 20, 2009 

notice period. Indeed, Dr. Umashankar was not named as a defendant in the lawsuit Mr. 

Marquardt's counsel filed when the July 20, 2009 notice-tolling period expired. Rather, contrary 

to the limiting statutory language recited above, Mr. Marquardt seeks to give notice-tolling the 

effect of permanently extending the statute oflimitations so he can argue that Mrs. Marquardt died 

"within 30 days after the period of limitations has run" as required by the personal representative 

savings provision of MCL 600.5852.2 Mr. Marquardt offers no authority for extending the statute 

of limitations in this manner. Mr. Marquardt is asking this Court to be the first to construe the 

statute in this manner. This Court previously declined that invitation, stating: 

The Court finds that Plaintiffs analysis is flawed. Plaintiff's error is in the 
assumption that tlte statute of limitations date of July 20, 2009, was, quote, 
"extended", unquote, by tlte 182-day tolling provision of MCL 600.2912b(l) and 
that consequently, quote, "The new statute of limitations date became 
Janua,y 18tlz, 2010", unquote. 

The reason Plaintiff is in error is because tolling does not operate to extend or 
expand the statute of limitations. Tolling merely extends the time during which a 
claim can be brought by temporarily suspending the rum1ing of the statute of 
limitations. [10/30/2013 Tr (Exhibit 10) at 12 (citation omitted; emphasis added)]. 

There is no reason to depart from this conclusion. 3 

2 Mr. Marquardt argues that with the filing of the NOI on July 20, 2009, "the statute of limitations 
period was extended to January 19, 2010" and because Mrs. Marquardt "died within 30 days of 
that date, her cause of action against Defendant Umashankar was saved pursuant to the provisions 
ofMCL 600.5852(1)." Resp. at 3. 

3 Inexplicably, Mr. Marquardt ignores this basis for this Court's original grant of summary 
disposition, stating "this Court's grant of summary disposition was based entirely on the rationale 
struck down by the Michigan Supreme Court in its unanimous decision in Haksuloto" and 
"[s]pecifically, this Court granted summary disposition based entirely upon the fact, i.e. that 
Plaintiff Sandra D. Marquardt had filed her notice of intent on the last day of the statute of 
limitations period." Resp. at 2 (emphasis in original). This is an inaccurate representation of the 
Comt's opinion, which speaks for itself. 

{34784/15/D1221113.DOCX;J} 3 
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III. The July 20, 2009 Pre-suit Notice Is Not Effective Notice As to Dr. Umashankar. 

Mr. Marquardt urges this Court to hold that notice addressed to one party is proper notice 

to an unaddressed party as long as the other paity is mentioned in the body of the notice. This is 

contrary to binding precedent in this state. See e.g., Driver v Naini, 490 Mich 239, 249; 802 NW2d 

311 (2011) (NOI directed to a doctor and his professional corporation was not effective as to a 

second professional corporation with which the doctor was associated during the period of 

treatment because tolling only applies "with regard to the recipients of the NO!"); Griesbach v 

Ross, 291 Mich App 295; 804 NW2d 921 (2010) (NOI pe1taining to two defendants did not toll 

the limitations period as to a third defendant to whom no notice of intent was sent); Fournier v 

Mercy Community Health, 254 Mich App 461; 657 NW2d 550 (2002). 

This requirement is not altered by Bush v Shabahang, 484 Mich 156; 772 NW2d 272 

(2009), which Mr. Marquardt relies upon for the proposition that this Court should disregard his 

failure to direct an NOI to Dr. Umashankar because "defects in the notice of intent may be amended 

or disregarded pursuant to MCR [sic] 600.2301, if the substantial rights of the parties are not 

affected, provided the cure is in the furtherance of justice and has terms that are just." Mai·quardt's 

Resp. at 17. In Driver, the Supreme Court reached the contrary conclusion, distinguishing between 

the defects in the content of the NOI at issue in Bush, and the outright failure to serve an NOI to a 

defendant in Driver. The Supreme Court explained that "[t]he Bush majority held that when an 

NO! fails to meet all of the content requirements under MCL 600.2912b( 4), MCL 600.2301 allows 

a plaintiff to amend the NOI and preserve tolling unless the plaintiff failed to make a good-faith 

effort to comply with MCL 600.2912b(4)." Id. at 252-253 (footnotes omitted; emphasis in 

original). However, in Driver, as in the present case, content wasn't the issue; defendant "never 

received a timely, albeit defective, NOL" And beyond that, the Driver court held that "by its plain 

language, MCL 600.2301 only applies to actions or proceedings that are pending." Id. at 254. The 

{34784/15/01221113.DOCX;l} 4 
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action in Driver, as is true of the action here, was not timely commenced and hence was not 

pending. Id. at 254. MCL 600.2301 was therefore inapplicable. Id. 

The Driver court additionally concluded that allowing the original NOI to be amended 

under MCL 600.2301 to add a defendant would not be "for the furtherance of justice" and would 

affect that defendant's "substantial rights," including the defendant's right to receive a timely NOI 

and to assert its statute of limitations defense. Id. at 254-255. The Court concluded: 

We have construed this provision [MCL 600.2912b(l)] as containing a dual 
requirement: A plaintiff must (1) submit an NOI to every health professional or 
health facility before filing a complaint and (2) wait the applicable notice waiting 
period with respect to each defendant before he or she can commence an action. A 
plaintiff has the burden of ensuring compliance with these mandates. With regard 
to the requirement that a plaintiff provide every defendant an NOI during the 
applicable limitations period before filing a complaint, nothing in Bush eliminates 
this requirement. [Id. at 255 (footnotes omitted; emphasis in original)] 

Further, MCL 600.2912(2) does not cure the failure to address the NOI to Dr. Umashankar. 

While the provision permits mailing to the last known address or where the care was rendered, the 

NOI must nonetheless be directed to Dr. Umashankar. Dr. Urnashankar wasn't named because 

Mr. Marquardt didn't intend to name him in the subsequently filed action [and didn't name him]. 

Further, Mr. Marquardt admits he knew Dr. Umashankar was in India but describes no effort to 

reasonably ascertain Dr. Umashankar's address at the time the July 2009 NOI was sent, relying 

instead on efforts between 2011-2013. Resp. at 12. 4 Summary disposition is required. 

Dated: January 5, 2018 

KERR, RUSSELL AND WEBER, PLC 

By:~~~:.!:!:._~.LJLif!L...:::::tl!:~~~c..._-

. oanne Geha Swanson (P33594) 
Attorneys for Defendant Dr. Umashankar 
500 Woodward Avenue, Suite 2500 
Detroit, MI 48226~3427 
(313) 961-0200; FAX (313) 961-0388 
jswanson@ken-russell.com 

4 Contrary to Mr. Marquardt's representation, Dr. Urnashankar does not admit that the second NOI 
was sufficient. Among other reasons, the NOI was sent after the statute of limitations expired. 
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STATE OF MICHIGAN 
IN THE CIRCUIT COURT FOR THE COUNTY OF WASHTENAW 

SARON E. MARQUARDT, Personal 
Representation of The Estate of 
SANDRA D. MARQUARDT, 

Case No. 12-621-NH 
Plaintiff, 

V. 

VELLAIAH DURAI UMASHANKAR, M.D., 

Defendant. 

THOMAS C. MILLER (Pl 7786) 
Attorneys for Plaintiff 
P.O. Box 785 
Southfield, MI 4803 7 
(248) 210-3211 
millertc@comcast.net 

Hon. David S. Swartz 

KERR, RUSSELL AND WEBER, PLC 
Joanne Geha Swanson (P33594) 
Attorney for Defendant Dr. Umashankar 
500 Woodward Avenue, Suite 2500 
Detroit, Ml 48226-3427 
(313) 961-0200; FAX (313) 961-0388 
j swanson@ker:r-russell.com 

PROOF OF SERVICE 

Cynthia J. Villeneuve, being duly sworn, deposes and says that on Friday, January 5, 2018 

she served a copy of Defendant Vellaiah Durai Umashankar, M.D.'s Reply in Suppo1t of Post

Remand Motion for Summary Disposition and this Proof of Service by electronic and First Class 

Mail upon Thomas C. Miller, P.O. Box 785, Southfield, MI 48037. 

Subscribed and sworn to before 
me this 5th day of January, 2018 

Qv\ ~, ,l 7 J,~'-e-'C/~ 
V" 

Notary Public, Wayne Co,u,nty, MI 
My Commission expires: 'i,....I D--d 0 
Acting in Wayne County, MI 

ANGELA E. HINCKS 
Notary Public, Wayne County, Ml 

My Commission Expires April 10, 2020 
Acting in the County of Wayne 
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STATE OF MICHIGAN 

IN THE CIRCUIT COURT FOR THE COUNTY OF WASHTENAW 

SARON E. MARQUARDT, Personal 
Representative of the Estate of 
SANDRA MARQUARDT, deceased, 

Plaintiff, 
V Case No. 12-621-NH 

VELLAIAH DURAI UMASHANKAR, M.D., 

Defendant./ 

MOTION HEARING 

BEFORE THE HONORABLE DAVIDS. SWARTZ, CIRCUIT JUDGE 

Ann Arbor, Michigan - Wednesday, January 10, 2018 

APPEARANCES: 

For the Plaintiff: 

For the Defendant: 

THOMAS C. MILLER (P17786) 
Law Offices of Thomas C. Miller 
PO Box 785 
Southfield, Michigan 48037 
(248) 210-3211 

JOANNE GEHA SWANSON (P33594) 
Kerr Russell and Weber PLC 
500 Woodward Avenue, Suite 2500 
Detroit, Michigan 48226 
(313) 961-0200 

Transcript Provided by: Accurate Transcription Services, LLC 
Firm# 8493 
(734)944-5818 

Transcribed by: Lisa Beam, CER #8647 
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Ann Arbor, Michigan 

Wednesday, January 10, 2018 - 2:03 p.m. 

* * * * * * 
THE CLERK: Marquardt v Umashankar, case number 

12-621-NH. 

MR. MILLER: Ready your Honor. Thomas Miller on 

behalf of the Plaintiff your Honor. 

MS. SWANSON: And Joanne Geha Swanson on behalf 

of the Defendant your Honor. 

THE COURT: You may proceed. 

MS. SWANSON: This is um -- Dr. Umashankar's 

motion for summary disposition post-remand. Um -- this is 

an action for medical malpractice. The allegation is that 

Dr. Umashankar breached the standard of care by 

prescribing Aprotinin to control bleeding during surgery. 

We were before you a couple of years ago on a motion for 

summary disposition based upon the statute of limitations. 

At that time you granted the motion. The Court of Appeals 

affirmed. Mr. Marquardt filed an application for leave to 

appeal to the Supreme Court and the Supreme Court vacated 

the Court of Appeals decision and remanded it to this 

Court for reconsideration in light of the Supreme Court's 

opinion in Haksluoto. Importantly, while the court 

vacated the court of -- the Supreme Court vacated the 

Court of Appeals opinion it did not vacate this Court's 

3 
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opinion, it merely remanded for reconsideration of that 

opinion which is why we are here today. 

Haksluoto held that the complaint in that case 

was not -- was timely when the Notice of Intent was filed 

on the last day of the statute of limitations period and 

the action was commenced the day after the Notice period 

expired. The untimeliness of a claim under those 

circumstances was one of the reasons that this Court 

granted summary disposition but it was not the only 

reason. There were two other grounds for summary 

disposition that formed the basis for this Court's initial 

grant that Haksluoto did not address because they were not 

at issue in Haksluoto and one of the grounds is whether 

the Notice tolling provision extends the statute of 

limitations or merely tolls it for purposes of filing an 

action as this Court concluded and the other ground was 

whether a Notice of Intent, that is directed to the risk 

manager of a hospital, can in fact be effective Notice as 

to the doctor. These alternate grounds were not disturbed 

by the Haksluoto decision um -- and this Court has 

expressly already concluded that both of these grounds um 

-- are -- are viable bases for summary disposition. 

So we are today with our post-remand motion for 

summary dispose -- disposition asking you to affirm the 

alternate grounds for summary disposition upon which this 

4 
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Court's initial decision was based and I will briefly 

address those grounds now. 

Um -- the first ground is is that the statute 

of limitations is not extended by the Notice tolling 

provision. By the express words of the Notice tolling 

statute, tolling only occurs if during the applicable 

Notice period a claim would be barred by the statute of 

limitations or repose. Mr. Marquardt's use of tolling in 

this case is not to file a lawsuit that would be barred 

during the applicable Notice period. When the Notice was 

given on July 20, 2009, and the lawsuit was filed after 

that Notice period expired mister -- or Dr. Umashankar was 

not named as a Defendant by mis -- Mrs. Marquardt. So 

contrary to the limited scope of tolling allowed by the 

statute, Mr. Marquardt now wants to allege that that 

Notice in July 20, 2009, didn't merely toll the statute of 

limitations it extended it to allow for him to argue that 

Mrs. Marquardt died within 30 days of the expiration of 

the statute of limitations. 

Mr. Marquardt offers no authority for extending 

the statute of limitations in this matter. The Court of 

Appeals in the case of Miracle v Shapiro specifically 

rejected that notion stating, and I'll quote, contrary to 

both parties assertions on appeal the two year statute of 

limitations is not extended 182 days when a plaintiff 

5 
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files Notice of Intent to sue in accordance with MCL 

6002912b (sic), instead the limitations period is only 

tolled where the statute of limitations will expire during 

the 182 Notice period that the plaintiff is prohibited 

from filing a lawsuit. 

This Court reached that very conclusion in your 

earlier summary disposition motion. The Court said, and 

I'll quote, the Court finds that Plaintiff's analysis is 

flawed. Plaintiff's error is in the assumption that the 

statute of limitations date of July 20, 2009, was 

"extended" by the 182 day tolling provision of MCL 600292 

-- 2912bl and that consequently "the new statute of 

limitations date became January 18th, 2010." The reason 

Plaintiff is in error is because tolling does not operate 

to extend or expand the statute of limitations, tolling 

merely extends the time where -- during which a claim can 

be brought by temporarily suspending the running of the 

statute of limitations. This Court also noted that the 

savings provision in MCL 6005852 is not a statute of 

limitations of repose but merely an exception to the 

statute of limitations and the Court said that it allows 

commencement of an action after the statute of limitations 

has run. This Court went on to say um -- that Mr. 

Marquardt's claim was untimely um -- because it did not 

fall within 30 days of the expiration of the statute of 

6 
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limitations and we are asking this Court to confirm that 

basis for summary disposition continues to apply, it is 

not altered by the Haksluoto decision. 

In addition to the argument that the statute of 

limitations was not extended, the July 20, 2009, Notice of 

Intent that Mr. Marquardt relies upon was not even sent or 

directed to Dr. Umashankar. It was sent to the risk 

manager at the University of Michigan Health System and 

the Oniversity of Michigan Regents were the only -- or was 

the only Defendant that was sued when the tolling period 

expired. Although Dr. Umashankar was mentioned in the 

body of the NOI it wasn't directed to him because 

Plaintiff was not planning to sue Dr. Umashankar. Mr. 

Marquardt's lawyer admits that he didn't decide to sue Dr. 

Umashankar until the Regents moved for summary disposition 

in 2011 in the Court of Claims action and that at that 

time another NOI was addressed to Dr. Umashankar by then 

the statute of limitations had expired. 

Now Plaintiff is arguing to this Court that the 

Notice of Intent sent to the risk manager at U of Mis 

effective as to Dr. Umashankar because it was sent to um -

- the doctor's lan -- or because the doctor's last known 

address could not be reasonably ascertained. But that 

does not satisfy the statute for several reasons. First 

of all your Honor, in order to properly invoke the 

7 
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provision that you can send it to the facility where the 

care was rendered Plaintiff has to make some effort to 

ascertain Dr. Umashankar's last known professional 

address. Mr. Marquardt's lawyer wasn't concerned with 

doing that in 2009 when that Notice of Intent was sent 

because he didn't intend to sue Dr. Umashankar um -- and 

Mr. Marquardt's failure to inquire as to the -- a 

reasonably ascertain -- ascertainable address is 

acknowledged in his response to our motion for summary 

disposition where he states ~it would've been extremely 

unlikely that counsel for claimant could have found a 

current address for Dr. Umashankar in 2009 after he had 

returned to Indian and further states quote, serving the 

University of Michigan with the Notice was thought to have 

been the best way to advise Defendant of the pending 

claim. But University of Michigan had no relationship 

with Dr. Umashankar in July of 2009. Dr. Umashankar's 

tenure as a visiting physician at the Hospital lasted less 

than a year and terminated in October of 2007. At that -

at that point, as Mr. Marquardt's lawyer admits to knowing 

Dr. Urnashankar returned to India. His response makes 

no effort to describe any effort made to ascertain Dr. 

Umashankar's address in 2009. He describes efforts that 

he made between the period of two, oh, oh -- two hun 

2011 and 2013 which was two years later and the time at 

8 
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which he was making the determination that he would have 

to file another lawsuit based on the Court of Claims 

dismissal. 

Secondly your Honor, nothing in the Notice 

tolling statute permits a Plaintiff to direct Notice 

intended for a physician to the risk manager at the 

Hospital. The Notice still has to be given to the 

intended defendant and if Dr. Umashankar was the intended 

defendant it should've been sent to him but the Notice 

itself makes no pretense that this was supposed to be 

noticed to Dr. Umashankar. It's not addressed to him and 

the first sentence of the Notice tells the risk manager 

"you are hereby notified" and then goes on to describe the 

Hospital's liability based upon vicarious liability. In 

his Supreme Court application Mr. Marquardt admits that 

the Notice was not served on Dr. Umashankar, stating at 

page one "first Notice of Intent was served pursuant to 

MCL 6002912b2 on the University of Michigan not Defendant 

Urnashankar" and -- and Mr. Marquardt states again in the 

application "there was also no dispute that the NOI was 

sent to the University of Michigan rather than to 

Defendant Umashankar." 

Although the Court of Appeals opinion in this 

case affirming your decision was vacated um -- in the 

Supreme Court's remand order the Court of Appeals reached 

9 
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that same conclusion stating that in order to infectuate -

- effectuate notice the NOI must be directed to or 

addressed to the Defendant professional to whom the NOI is 

intended to provide notice and this is in fact your Honor 

the settled law of the Supreme Court. In Driver v Naini 

the NOI was directed to his do -- to a doctor and his 

professional corporation but was not directed to another 

second professional corporation with which he was 

affiliated during the period of treatment and the Michigan 

Supreme Court expressly stated that the NOI tolls the 

statute of limitations with regard to the recipients of 

the Notice. In -- in Fournier v Mercy Community Health 

System one day before the statute of limitations expired 

Plaintiff prepared six Notices of Intent and inadvertently 

placed them in a single envelope and mailed them to one of 

the Defendants. When that Defendant returned three days 

later from his vacation he delivered them to the risk 

manager at the hospital. The Court of Appeals held that 

that was not service um -- that was not effective Notice 

as to the other five Defendants who did not receive the 

Notices of Intent within the statute of limitations 

period. 

In Greisbach (ph) v Ross the Court of Appeals 

also held that an NOI pertaining to two Defendants did not 

apply or effectuate Notice as to a third defendant to whom 

10 
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no Notice was sent. It's not sufficient to argue, as Mr. 

Marquardt does, that Dr. Umashankar was mentioned in the 

body of the letter. Um -- there's no authority -- and 

that he thought that the risk manager would have conveyed 

Notice to Dr. Umashankar -- there's no authority 

whatsoever for the proposition that the NOI statute can be 

satisfied by sending Notice to a third party who you then 

think will -- will notify the intended defendant. The 

statute is inconsistent with any such notion in that it 

states that proof of mailing constitutes prima facie 

evidence of compliance with this section. The clear 

meaning of the provision is that compliance requires that 

the specified physical mailing be to the defendant and 

and nothing less than that. The date of mailing is 

obviously important because that's the day that the Notice 

period begins -- the tolling period begins and you 

wouldn't be able to determine when tolling begins if you 

mailed the Notice to a third party who you thought would 

then tell the intended defendant. 

We've cited two Michigan Supreme Court cases 

which enforced other Notice requirements despite 

allegations that actual notice was received which is 

another argument that Mr. Marquardt makes to this Court. 

In Mccahan despite the Plaintiff's failure to give Notice 

required by the Court of Claims Notice statute the 

11 
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plaintiff argued that defendant had actual Notice of the 

intent to pursue a lawsuit, was fully apprised of all the 

relevant details and in fact had communicated with the 

plaintiff during that Notice period; nonetheless, the 

Supreme Court concluded that plaintiff's failure to file 

the required Notice barred her action regardless of 

whether the University was somehow put on notice by some 

other means. Similarly in another Supreme Court case 

both of these are cited in our brief -- in the Adkins case 

the Supreme Court held that a common carrier's presumed 

institutional knowledge of an injury or occurrence doesn't 

relieve the claimant of the obligation to give the 

required statutory Notice. 

In this case your Honor, Dr. Umashankar would 

not know he was going to be sued if he is not the one 

receiving Notice and in fact he was not sued when this 

Notice period expired so this is really an after the fact 

retrospective attempt to fit the new claim Mr. Marquardt 

is asserting under the wrongful death savings provision 

into the statute of limitations for filing -- or the 

statute of limitations savings provision for filing that 

claim. Plaintiff argues that Bush versus Shoeving (ph) 

and MCL 6002301 permits the Court to disregard his failure 

to send the Notice of Intent to Dr. Umashankar and that 

simply is not so. This very issue was addressed by the 
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Supreme Court in Driver where the Supreme Court 

distinguished between defects in the content of Notice 

which was the issue in Bush v Shoeving and a complete 

failure to send the notice which was the issue in Driver 

and the issue in our case and Driver held that MCL 6002301 

could not apply to a failure to send Notice because that 

would circumvent the purpose and intent of this statute. 

Urn -- also 6002301 only applies to pending actions and 

when a Notice of Intent is not timely sent there is no 

pending action to which the statute can apply. And the 

court in Driver further concluded that -- that the um 

statute didn't apply because the failure to serve the NOI 

would not be in the furtherance of justice and it would 

affect the substantial rights of the Defendant. 

So for these reasons your Honor, while it is 

true that Haksluoto affects one basis for this Court's 

grant of summary disposition there are two other grounds 

that are unaffected and unaddressed by Haksluoto and on 

that basis we ask this Court to reaffirm its grant of 

surrunary disposition and or grant 

THE COURT: Thank you. 

MS. SWANSON: -- surrunary disposition again. 

MR. MILLER: This -- this Court granted summary 

disposition in October of 2013, more than four years ago. 

Prior to that there had been over a year of effort made to 
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serve Dr. Umashankar in India um -- personally and under 

the Hague Convention. When this Court decided, the appeal 

was taken, the application was essentially granted, in 

lieu of it it was remanded and -- and then this new motion 

was filed. At no time, your Honor, has Defendant ever -

ever submitted an affidavit by Dr. Umashankar saying that 

he did not receive the Notice that was sent to the 

University of Michigan and there's one reason that they've 

never submitted that affidavit your Honor, because he did 

receive it. 

The 2912b2 provisions are intended to do 

whatever is necessary to ensure that the potential 

defendant is given notice of the possible claim being made 

against him. There are two sections of 2912b2, one says 

that the defendant -- potential defendant could be served 

at his last known address or at the health care facility 

that the negligence occurred. Dr. Umashankar came to the 

United States strictly to work at the University of 

Michigan for a period of approximately 11 months. During 

that time and as soon as he completed that assignment at 

the University of Michigan he left the country. The last 

known address that Plaintiff had at that time for Dr. 

Umashankar was the University of Michigan. Counsel says, 

well the Notice of Intent mentioned Dr. Omashankar in the 

body of the Notice. The body of the Notice says that it 

14 
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was Plaintiff's intention to sue Dr. Umashankar and Dr. 

Happ (ph) as well as the University of Michigan Hospital. 

Twenty-nine 12, two, b, 12 -- b, two -- excuse me -- or 

four -- b, four, requires specific allegations be made 

against the potential defendants in each and every one of 

those requirements 1 i.e. 1 what were the factual issues, 

two, what was the applicable standard of care, three, how 

was the standard of care breached, four, what could have 

been done to be in compliance with the standard of care, 

and five, what 1 s the proximate cause between the claimed 

negligence and the claimed injuries. Dr. Umashankar was 

referred to in each and every one of those paragraphs by 

name. 

Defendant says that this was served on the third 

party, 2912b provided two options for service and both of 

'em involved the University of Michigan. In addition, 

Counsel states that this Court essentially decided this 

issue back in 2013 which is absolutely not true. This 

Court entered a detailed opinion in which it said that 

since the Plaintiff filed the Notice of Intent on the last 

day of the statute of limitations period there could be no 

tolling because there was no time on the statute of 

limitations to be saved for 182 days. The Court then went 

on to say, as a result -- since the statute was not tolled 

then 5852 which was the savings provision, when a 
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person dies within 30 days of when the statute would've 

expired -- then that also cannot be used to save this 

litigation. That is the entire extent of this Court's 

opinion on October 30th, of 2013. There was no -- there -

- this Court did not address the issue of whether or not 

the Notice of Intent had to be addressed to Dr. Umashankar 

as opposed to sent to his last known address or to the 

Hospital in the case of the last known address not being 

determinable. Um -- the Court of Appeals affirmed -- or 

excuse me -- the Court of Appeals de novo considered both 

issues, the one that this Court had addressed as well as 

the addressee issue and found that the Court was correct 

to grant summary disposition on the basis that it had been 

filed the last day of the statute of limitations and that 

-- that the -- it had to be sent to the addressee. That 

decision has been vacated by the Michigan Supreme Court. 

It has no no precedential value by definition once it's 

vacated. 

The law of the case your Honor -- the Supreme 

Court in Plaintiff's application to the court of -

Supreme Court and in Defendant's response to that 

application both issues were thoroughly briefed the 

Supreme Court put -- even though my application was filed 

before Haksluoto they put mine -- they held my claim in 

abeyance pending the decision in Haksluoto. Once 

16 
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Haksluoto was decided it then issued an order and in that 

order it said in light of -- that the Court of Appeals 

decision is vacated and the matter is remanded to the 

trial court. The Supreme Court could have, as they 

typically do when there are multiple issues involved and 

they don't intend to address one of those issues, is to 

remand it to the Court of Appeals. They chose not to do 

that. As such, they were ruling on the merits that were 

presented to them and they wanted to remand it to the 

trial court. 

In my brief to this Court on this motion I 

indicated that the law of the case applies. Defendant in 

her reply brief -- or Counsel for Defendant in her reply 

brief cited a case of Hill v Ford Motor Company for the 

proposition that since the decision was vacated that it 

had no law of -- of the case ramifications. 

Unfortunately, what the Defendant did not indicate in the 

reply brief was that Hill the Supreme Court remanded to 

the Court of Appeals that had issued the decision. The 

Supreme Court in Johnson v White at 430 Mich 47, page 52, 

53, held as a general rule an adjudication on an issue in 

the first appeal is the law of the case in all subsequent 

appeals in which the facts are substant substantially 

the same. The reason for the rule is the need for 

finality of judgment and the want of a jurisdiction of 
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appellate court we don't -- excuse me -- and the want of a 

jurisdiction in the appellate court to modify its own 

judgment except on rehearing. That's the law of the case 

was the order by the Supreme Court. Counsel for 

Defendant, as I set forth in my brief, we had discussions 

with your judicial attorney and both Counsel as to how to 

proceed on the remand. Counsel for Defendant was going to 

elect whether she wanted to file a motion for rehearing 

with the Supreme Court to clarify the issue of addressee. 

She chose not to do that your Honor. This becomes the law 

of the case. 

She um -- and if we -- if you examine go 

behind the scenes, judge -- Justice Wilder who sat on our 

case in the Court of Appeals and then was elevated to the 

Supreme Court -- did not recuse himself from the Haksluoto 

decision. He was part of the seven justice ma --

unanimous opinion; however, when it came time to issuing 

the order of remand he exc -- he recused himself from that 

deliberation. Counsel says that the Bush decisions had to 

do with the contents of the Notice of Intent. That is not 

true. In the Bush case the issue was Plaintiff had ser --

had filed their complaint short of 182 days. I think 181 

days and the Supreme Court said we are going to permit 

that error but if they had not the statute of limitations 

would've expired. The Supreme Court in Driver was 

18 
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confronted with the prior decision in Bush and in Decosta 

(ph) and they chose not to overrule either of those 

decisions and both of them are on similar grounds with the 

present case. 

Counsel references these two decisions that had 

to do with Notice provisions having to do with highways 

and having to do with transportation in neither of those 

statutes is there any option as to how to serve 

give Notice; however, in 2912b2 there is an option. 

how to 

Plaintiff is entitled to either send it to the last known 

address or to send it to the Hospital. Those options are 

not available in those statutes. They specifically 

identify the gov -- governmental entity that must receive 

the Notice. Thank you, your Honor. 

MS. SWANSON: Your Honor. 

THE COURT: Brief rebuttal. Might be the 

longest oral argument I've had in this Court in five years 

between the two of you so let's keep it brief. 

MS. SWANSON: Your Honor we are under no 

obligation to submit an affidavit from Dr. Umashankar as 

to whether he did or did not receive the NOI. It's 

Plaintiff's burden to show that Notice was proper. Um -

I'm not going to argue or repeat again what you said in 

your opinion. You issued a five page opinion. You did 

more than what Mr. Miller indicated, you said when I said 
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Again, Justice Wilder recusing himself or not 

recusing himself from Haksluoto but recusing himself from 

our -- that has nothing to do with the substance of this 

case your Honor, that is normal practice for a Supreme 

Court justice who has sat on a panel of a Court of Appeals 

to recuse himself. Thank you. 

THE COURT: Take the mot -- matter under 

advisement, issue a written opinion. 

MR. MILLER: Thank you, your Honor. 

MS. SWANSON: Thank you. 

(At 2:36 p.m., proceeding concluded) 

* * * * * * 
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STATE OF MICHIGAN 

COUNTY OF WASHTENAW )ss. 

I certify that this transcript, consisting of 22 pages, is 

a true and accurate transcription to the best of my ability of 

the proceeding in this case before the Honorable David S. 

Swartz, as recorded by the clerk. 

Proceedings were recorded and provided to this 

transcriptionist by the Circuit Court and this certified 

reporter accepts no responsibility for any events that occurred 

during the above proceedings, for any inaudible and/or 

indiscernible responses by any person or party involved in the 

proceeding or for the content of the recording provided. 

Dated: August 14, 2018 

/S/ Lisa Beam 

Lisa Beam, CER #8647 
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STATE OFMJCIDGAN 
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SARON E. MARQUARDT, Pefsonal Representative of 
the Estate of SANDRA D. IvfARQUARDT 

vs. 

VELLAIAH DURAI UMASHANKAR, M.D. 
AND JONATHAN HAFT, M.D. 

Plaintiff 

Civil Action No. 12-621 NH 

Defendants 
-~-:---::-::--:-c:-::-::-=::---------------'/ 
TI-IO MAS C. MILLER (Pl 7786) 
Attorney for Plaintiff 
P.O. Box785 
Southfield, MI 48037 
(248) 210-3211 
millertc@comcast.net 

PA TRICK McLAIN (P2S458) 
JOANNE GEHA SW ANSON (P33594) 
Attorneys for Defendant Jonathan Haft, M.D. 
600 Woodward Avenue, Suite 2500 
Detroit, MI 48226-3427 
(313) 961-0200 

-------------------~/ 

PLAINTIFF'S :BRIEF IN SUPPORT OF PLAINTIFF'S ANSWER TO 
DEFENDANT HAFT'S MOTION FOR SUMMARY DISPOSITXON 
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of the internet in 201 lfailed to 7Zrovide counsel with a current address for Defendant 

Umasllankar, and it was also impossible to find a current address in 2009; as a result, counsel 

was clearly in complla1tce wltlt MCL 600.2912h (2) wlten tfte notlce o[intmt wttS sent to the 

risk manager for the University o(Micltigan Healt!t System on heltal(of.Defpulattt 

Umasltankar. 

MCL 600.2301 was enacted in 1963 by the Legislature to provide the judges in this state 

with the authority to ignore certamprocedura1 and substantive errors or defects, whenjustice 

would be served by ignoring such errors or defects that might result in a party losing their right 

to have the merits of their claim beard within the legal system simply because a "t" was not 

crossed or an "i" was not dotted. The Michigan Supreme Court in Bush found that MCL 

600.2301 afforded the trial courts an opportunity to overlook minor procedural errors or defects 

if a party had made those errors despite acting in good faith. In the instant case, the notice of 

intent clearly identified Defendants by their name, by their specialty and by the actions that they 

undertook to cause Sandra Marquardt to suffer significant injuries and damages. Counsel :£'or 

Sandra Marquardt made a good faith effort to identify the responsible individuals in the July 20, 

2009 notice of intent, and the employer ofihose individuals was notified in a. timely manner. 

The notice of intent provided the risk manager with all of the necessary information to 

investigate the claim fully. It was only when the University of Michigan decided to file a motion 

for summary disposition based upon a technical requirement regarding the filing of a claim with 

the Court of Claims that it became necessary to file this action against the individual doctors 

rather than finish the litigation directly against the University of lvfichigan. There is no doubt 

that any judgment that is rendered against the individual doctors in this litigation will be paid by 

the University of Michigan Health System, and there is no doubt that the defense costs for 

12 
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defending the individual doctors is being paid by the University of Michigan Health System or 

its carrier .. Counsel for Sandra Marquardt acted in good faith when the July 20, 2009 notice of 

intent was drafted and sent to the University of Michigan Health System. At that time, based 

upon more than 40 years of stare decisis, a lawsuit could have been filed against the University 

of Michigan Health System in the Court of Claims without having previously filed a notice of 

claim with that court. Counsel for Plaintiff relied upon that well established case law that 

required that the University of Michigan Hospital show actual prejudice in order to move for 

summary disposition, and counsel for Plaintiff anticipated that Sandra Marquardt' s claim could 

have been. resolved through the Court of Claims litigation without actually naming the individual 

doctors in Washtenaw County. Counsel for Plaintiff acted in good faith when the individuals 

were identified in the July 20, 2009 notice of intent, and when the notice of intent was sent to the 

risk manager for the University of Michigan Health System. No one could have anticipated that 

almost two years into the litigation. in the Court of Claims and after more than fifteen depositions 

had been.taken or scheduled, counsel for the University of Michigan would file a motion for 

summary disposition based upon Plaintiffs failure to file a worthless claim form with the Court 

of Claims within six :months of the negligence. In the instant case, that chum would have had to 

be filed in the Court of Claims approximately one and one-half months after Sandra Gordon was 

discharged from the hospital and while she was still recovering at home. MCL 600.2301 is the 

appropriate statutory safety valve for this type of miscarriage of justice. Counsel for Plaintiff 

acted in good fai1h when he sent the noti.ce of intent on July 20, 2009, and counsel for Plaintiff 

acted appropriately when lie filed this litigation against the individual doctors. The facts exposed 

in the instant case demonstrate the hardship that is caused when the legal system evolves into a 

"gotcha" exercise. 

13 
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In the case o(De[e11.dant Vmasltankar, the notice o(intent was served in strict 

compliance wltlt MCL 699.2912b (2), because Dr. Vmaslzankar was residing in India when 

the notice o(intent was served, a1td tlte ltealtlt facility wltere tlte care was provided was 

correctl:p notified. In t!te case o[ Defendant Haft, the notice was served arreropriately given 

that !tis office and one o[tlte risk management offices were botlt situated in tlte same buildhrg 

wlte1t tlte July 20, 2009 notice of/1tte1tt was served. ht addition, Defendant Haft has not 

proffered any evidence that would establish that he was not made aware of the notice of intent in 

July 2009. Plaintiff asserts that the notice of intent that was served upon the risk manager for the 

University of Michigan complied with the provisions ofMCL 600.2012b (1) and (2). lf, 

however, this Court determines that Defendant Haft was not notified directly, as opposed to 

indirectly through the office of the risk manager for the University of Michigan Health System> 

then Plaintiff would suggest that MCL 600.2301, as interpreted by the Michigan Supreme Court 

in Bush, should be used to avoid having to grant summary disposition as to Defendant Haft, 

because the interests of justice would be served by ignoring the technical error that occurred 

when counsel for Plaintiff, while acting in good faith, attempted to litigate this claim directly 

against the University of Michigan Health System without the necessity of filing two separate 

lawsuits in two different venues. 

lf thls Court wishes to lmow exactly how Defendant Haft learned about the July 20, 2009 

notice of intent, Plaintiff's counsel would suggest that this motion be denied without prejudice. 

Then counsel would also suggest that he be permitted to depose the risk management staff and 

Defendant Haft to address the notice issues, which would be beneficial in determinin'g whether 

or not MCL 600.2301 should be used to permit Plaintiff to proceed with thls litigation. 
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SARON E. MARQUARDT, Personal 
Representative of the Estate of 
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pmclain(@.kerr-russell.com 
jswanson@kerr-russell.com 

Defendant-Appellee 

APPLELLANT'S APPLICATION FOR LEA VE TO APPEAL 



485b

Marquardt's 2015 Supreme Court 
Application [Excerpt]

R
EC

EIV
ED

 by M
SC

 8/10/2020 5:38:21 PM

INTRODUCTION 

The following chronology should provide all of the relevant information needed to 

address the issues relevant to this Application for Leave to Appeal: 

JULY 20, 2007-THE RELEVANT SURGERY WAS PERFORMED. 

SEPTEMBER 30, 2007-DEFENDANT UMASHANKAR LEFT THE COUNTRY. (See 
Appellant's Exhibit 7, page 4, attached to Appellant's Court of Appeals Brief.) 

JULY 19, 2009-SUNDA Y (See Exhibit C-Attached to this Application for Leave to Appeal.) 

JULY 20, 2009-FIRST NOTICE OF INTENT (NOI) WAS SERVED PURSUANT TO MCL 
600.2912b (2) ON THE UNIVERSITY OF MICHIGAN NOT DEFENDANT 
UMASHANKAR, WHO HAD RETURNED TO INDIA ALMOST TWO YEARS 
EARLIER. (THE SURGERY HAD BEEN PERFORMED AT THE UNIVERSITY OF 
MICHIGAN MEDICAL CENTER.) MCL 600.5856 (c) TOLLED THE STATUTE OF 
LIMITATIONS FORA PERIOD OF 182 DAYS. (See Appellant's Exhibit 9 attached to 
Appellant's Court of Appeals Brief.) 

JULY 22, 2009-UNIVERSITY OF MICHIGAN ACKNOWLEGED RECEIPT OF THE NOI. 
(See Appellant's Exhibit 10 attached to Appellant's Court of Appeals Brief.) 

DECEMBER 21, 2009-A COMPLAINT COULD HA VE BEEN FILED PURSUANT TO 
MCL 600.2912b (7) AND (8), SINCE NEITHER DEFENDANT UMASHANKAR NOR 
THE UNIVERSITY OF MICHIGAN FILED A NOTICE OF MERITORIOUS 
DEFENSE WITHIN 154 DAYS AFTER BEING SERVED WITH THE NOL 

JANUARY 17, 2009-STATUTE OF LIMITATIONS WOULD HAVE BEGUN TO RUN 
AGAIN, IF THE NOI HAD BEEN ABLE TO BE FILED ON JULY 19, 2009 AND THE 
STATUTE OF LIMITATIONS WOULD HAVE EXPIRED ON JANUARY 18, 2010, 
GIVEN THAT ONE DAY WOULD HA VE BEEN SAVED WHEN THE NOI WAS 
FILED ON JULY 19TH. 

JANUARY 19, 2010-FIRST COMPLAINT WAS FILED. THE COMPLAINT COULD NOT 
BE FILED ON JANUARY 18, 2010, SINCE IT WAS MARTIN LUTHER KING DAY 
AND THE COURTS WERE CLOSED. (See Appellant's Exhibit 11 attached to 
Appellant's Court of Appeals Brief.) 

JANUARY 27, 2010-PLAINTIFF DIED. EVEN IF THE CASE HAD NOT BEEN TIMELY 
FILED ON JANUARY 19, 2010, THE CAUSE OF ACTION WOULD HAVE BEEN 

1 
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health professionals that she believed contributed to her injuries and damages. His name was 

mentioned several times in the body of the NOL There was also no dispute that the NOI was 

sent to the University of Michigan rather than to Defendant Umashankar. There was also no 

dispute that Defendant Umashankar had left the United States in September of 2007, while 

Sandra Marquardt was still hospitalized at the University of Michigan, to return to his native 

India. There was no way that counsel for Sandra Marquardt could have reasonably obtained a 

last known address for Defendant Umashankar in 2009 in India when the NOI was being 

prepared and sent out. 

Recognizing that such situations might arise, the Michigan Legislature was careful to 

tailor their statutory language in a way that allowed health professionals to be served with a NOI 

when claimants were unable to find a last known address for a health professional. Specifically, 

the Legislature drafted MCL 600.2912b (2) in a way that would ensure that clain1ants could still 

meet the notice provisions of subsection (1) where the health professional had no last known 

address. 

The trial court in the instant case did not address that issue even though it was the only 

issue actually raised by Defendant in his motion for summary disposition. The Court of Appeals 

decided to address the issue even though it had had already affirmed the trial court's grant of 

summary disposition. Unfortunately, the Court of Appeals chose to ignore the clear and 

unambiguous language ofMCL 600.2912b (2). It chose instead to add to the clear and 

unambiguous language of that section by stating that in the instant case, claimant did not address 

or direct the NOI to Defendant Umashankar while mailing it to the health facility's address. 

Nothing in the provisions of subsection (2) required that the NOI be addressed or directed to the 

health professional care of the health facility, if reasonable efforts failed to identify a last known 
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December 15, 2006-The FDA issued its own advisory letter to physicians that repeated 

and reinforced the steps that had been taken by the manufacturer to restrict the use of Trasylol to 

CABG procedures. (See Exhibit 5.) 

July 20, 2007-Sandra Marquardt underwent open heart surgery at the University of 

Michigan. The surgery involved the removal of her damaged aortic valve and the placement of a 

synthetic aortic valve. That surgery did not involve a CABG procedure~ however, during that 

surgery she was given the drug Trasylol to control bleeding both intra-operatively and post

operatively. The use of Trasylol during aortic valve replacement procedures was contrary to the 

FDA advisory and the manufacturer's warnings. Defendant Umashankar, Dr. Haft, and 

Defendant Umashankar's fellow Dr. Chang jointly decided to administer Trasylol to Sandra 

Marquardt before the drug was actually administered by Defendant Umashankar. (See Plaintiff's 

Exhibit 6 page 25; Exhibit 7 page 22; and Exhibit 8 pages 16 and 35.) Defendant Umashankar 

was an employee of the University of Michigan Health System, Inc. at the time of the surgery. 

July 20, 2009-Counsel for Sandra Marquardt served a notice of intent upon Defendant 

Umashankar by sending it to the University of Michigan Health System's Risk Manager 

pursuant to MCL 600.2912b (2). (See Exhibit 9.) In that document counsel for Plaintiff clearly 

identified Defendant Umashankar as one of the subjects of that notice. During the deposition of 

Defendant Umashankar, which was taken as part of the Court of Claims discovery process, it 

was learned that Defendant Umashankar had returned to India in late 2007, before Sandra 

Marquardt had left the University of Michigan Medical Center. Defendant Umashankar also 

testified that he had been at the University of Michigan for only one year; specifically, he was 

part of the University of Michigan medical staff from October 1, 2006 through September 30, 

2007. (See Exhibit 7, pages 3-4.) That meant that Defendant Umashankar was not at the 

2 
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that he could not have been given a timely notice of intent on July 20, 2009. Plaintiff could not 

possibly have anticipated that the trial court would go off script and decide that summary 

disposition was appropriate for a reason not advanced by Defendant Umashankar. 

Based upon the changes enacted by the Legislature in 2004, the statute oflimitations was 

tolled on July 20, 2009, for up to 182 days, provided Defendant was given notice of Plaintiff's 

intent to sue pursuant to MCL 600.2912b (2). Whether or not Defendant Umashankar was given 

notice of a claim on July 20, 2009, was the actual issue raised by Defendant in his motion for 

summary disposition, which was not addressed by the trial court when it sua sponte decided to 

dismiss the case for other reasons that were not applicable to this litigation given that cause of 

action had accrued in 2007. 

DEFENDANT UMASHANKAR WAS PROPERLY GIVEN 
A NOTICE OF INTENT PURSUANT TO MCL 600.2912B (2) 

WHEN THAT NOTICE OF INTENT WAS SENT TO THE 
UNIVERSITY OF MICHIGAN HEAL TH SYSTEM'S RISK 

MANAGEMENT DEPARTMENT 

There are many relevant facts that need to be highlighted before attempting to decide 

whether or not Defendant was properly given notice of a potential claim pmsuant to MCL 

600.2912b (2): 

1. Defendant Umashankar was not in the United States when the notice of intent was 

sent to the University of Michigan Risk Management Department on July 20, 2009. He testified 

during a discovery deposition in the Court of Claims action that he had returned to India after his 

one year assignment at the University of Michigan ended on September 30, 2007, which was 

11 
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8. After the complaint was filed in Washtenaw County, counsel for Defendant 

Umashankar appeared multiple times in opposition to substituted service and in regards to 

Plaintiff's efforts to have the summons extended. 

9. When the second notice of intent was sent to Defendant Umashankar in India, it was 

not returned to sender. 

10. When the second notice of intent was sent to the Defendant Umashankar c/o the 

University of Michigan by regular mail and by certified mail the letters were initially accepted 

and then returned with a note: "Return to sender no longer works here:' (See Exhibit 15.) 

MCL 600.2912b (2) clearly states that the notice of intent "shall be mailed to the last 

known professional address or residential address of the health professional or health facility, 

who is the subject of the claim." The same subsection goes on to state, "proof of mailing 

constitutes prima facie evidence of compliance with this section." The same subsection 

continues, "If no last known professional business or residential address can reasonably be 

ascertained, notice may be mailed to the health facility where the care that is the basis for the 

claim was rendered." 

In that subsection there are two options given to the claimant for effectuating service on 

the health professional. The first allows for the notice of intent to be sent to last known 

professional address or residential address. Clearly, in 2009 the last known professional address 

for Defendant Umashankar was the University of Michigan Health System, since we now know 

that he had returned to India in the fall of 2007, before Decedent had been discharged from the 

University of Michigan Hospital. There is no dispute that the first notice of intent dated July 20, 

2009, was in fact sent to the University of Michigan Health System's Risk Manager; and there is 

no dispute that it was received by that entity. The second option mentioned in the relevant 

13 



492b

Marquardt's Brief on Appeal 
Case No. 319615 [Excerpt]

R
EC

EIV
ED

 by M
SC

 8/10/2020 5:38:21 PM

subsection of the notice of intent statute provides that if no last known address is known, the 

notice can be sent to the institution where the negligent care was provided. 

There can be little doubt that in July 2009 Defendant Umashankar had returned to his 

native India, and his last known address was the University of Michigan Health System, since he 

had returned to India. A review of the efforts that were expended by counsel for Plaintiff to 

serve him with the complaint in this matter during 2012 and 2013 should demonstrate that it 

would have been difficult if not impossible for counsel to have found him in 2009. (See Exhibit 

18.) The University of Michigan Health System was in the best position to locate Defendant . 

Umashankar in 2009. They had far more ways to find his last kn.own address or current address 

in 2009. At no time did the risk manager advise counsel for Plaintiff that they were unable to 

inform him of the pending claim. 

More importantly, giving the notice of intent to the University of Michigan Health 

System on July 20, 2009, certainly complied with the second option permitted by statute. 

Defendant will likely argue that the notice of intent mailed to the University of Michigan Health 

System on July 20, 2009, was not addressed to Defendant Umashankar; and, therefore, was not 

actually given to him. That position is weak at best. First, the statute does not say that the notice 

of intent has to be addressed to the potential defendant when there is no last known business or 

residential address. It simply says in such cases the notice of intent "may be mailed to the health 

facility where the care that is the basis of the claim was rendered." The care was rendered at the 

University of Michigan Health System in this case, and the notice of intent was sent to the 

University of Michigan Health System's Risk Manager. 

If the notice of intent had been addressed to Defendant Umashankar c/o the University of 

Michigan Health System on July 20, 2009, would it likely been forwarded to Defendant 

14 



 

 

Exhibit 24 
 

493b

R
EC

EIV
ED

 by M
SC

 8/10/2020 5:38:21 PM



494b

Marquardt's Brief on Appeal 
Case No. 343248 [Excerpt]

R
EC

EIV
ED

 by M
SC

 8/10/2020 5:38:21 PM

STATE OF MICHIGAN 

IN THE COURT OF APPEALS 

SARON E. MARQUARDT, Personal Representative of the 
ESTATE OF SANDRA MARQUARDT (Dec.) 

V 

VELLAIAH DURAi UMASHANKAR, M.D. 

THOMAS C. MILLER (P17786) 
Attorney for Plaintiff-Appellant 
P.O. Box 785 
Southfield, Ml 48037 
248-210-3211 
mi!lertc@comcast.net 

PATRICK McLAIN (P25458} 
JOANNE GEHA SWANSON (P33594) 
Attorneys for Defendant-Appellee 
500 Woodward Avenue, Suite 2500 
Detroit, MI 48226 
313-961-0200 
pmdain@)kerr-russell.com 
jswanson@kerr-rnssell.com 

Plaintiff-Appellant 

Washtenaw County Circuit Court No. 12-621-NH 
Court of Appeals No. 343248 

Defendant-Appellee 

APPELLANT'S BRIEF 

ORAL ARGUMENTS REQUESTED 



495b

Marquardt's Brief on Appeal 
Case No. 343248 [Excerpt]

R
EC

EIV
ED

 by M
SC

 8/10/2020 5:38:21 PM

December 2006-The manufacturer followed its publication of a new package insert 

with an advisory letter to physicians in which it reiterated that Trasylol was to be used only 

during CABG procedures. {Exhibit 4.) 

December 15, 2006-The FDA issued its own advisory letter to physicians that repeated 

and reinforced the steps that had been taken by the manufacturer to restrict the use of 

Trasylo/ to CABG procedures. (Exhibit 5.) 

July 20, 2007-Sandra Marquardt underwent open heart surgery at the University of 

Michigan Medical Center. The surgery involved the removal of her damaged aortic valve; and 

the placement of a synthetic aortic valve. That surgery did not involve a CABG procedure; 

however, during that surgery she was given the drug Trasylol to control bleeding both 

intraoperatively and postoperatively. The use of Trasylol during an aortic valve replacement 

procedure was contrary to the FDA advisory and the manufacturer's warnings to physicians. 

Dr. Umashankar, Dr. Haft, and Dr. Umashankar's fellow Dr. Chang jointly decided to use that 

drug, prior to it being administered by Dr. Umashankar. (Exhibit 6 page 25; Exhibit 7 page 22; 

and Exhibit 8 pages 16 and 35.) Dr. Umashankar was an employee of the University of 

Michigan Health System, Inc. (hereinafter referred to as UMHS) at the time of the surgery. 

July 20, 2009-Counsel for Sandra Marquardt served a notice of intent (hereinafter 

referred to as a NOi) upon Dr. Umashankar by sending it to the UMHS's Risk Manager pursuant 

to MCL 600.2912b(2). (Exhibit 9.) In that document counsel for Plaintiff, on multiple occasions, 

clearly identified Dr. Umashankar as a potential defendant (he was identified as Dr. Vellaiah due 

to confusion regarding his given name and surname). (Exhibit 9, pages 1, 4, 7, 8, 9.) During Dr. 

Umashankar's deposition, which was taken as part of the Court of Claims discovery process, it 
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ARGUMENT 

THE TRIAL COURT ERRED WHEN IT CONCLUDED THAT DEFENDANT 
UMASHANKAR HAD NOT BEEN GIVEN TIMELY NOTICE OF PLAINTIFF'S 

CLAIM AGAINST HIM PURSUANT TO MCL 600.2912b(2). 

Appella11t asse1is that Sandra Marquardt stTictly complied with the notice requirements 

set f011h in MCL 600.2912b(2), when a NOI was mailed to the UMHS's Risk Manager on July 

20, 2009. That NOI clearly and unmistakably referenced Vellaiah Durai Umashankar, M.D. 

repeatedly as an individual that breached the applicable standards of care for anesthesiologists. 

(Exhibit 9.) He was mistakenly identified as Umashankar Vellaiah, M.D. and Dr. Vellaiah in 

that NOI due to an error in recognizing his given name from his sumame; however, that error 

was not a factor in any of the issues raised in this appeal. The UMHS's Risk Manager 

acknowledged receipt of the NOI in a letter dated July 22, 2009; and she did not raise any 

questions as to the claims being made against Dr. Umashankar. (Exhibit 10.) 

ff the NOl mailed to the UMHS on July 20, 2009, fully complied with the requirements 

set forth in MCL 600.2912b(2), then the applicable statute of limitations was tolled for up to 182 

days pursuant to MCL 600.5856(c). Since the statute of limitations was to have expired on July 

20, 2009, MCL 600.5856(c) tolled the statute oflirnitations until January 18, 2010, which meant 

that a complaint needed to have been filed no later than that date to have been timely filed; 

however, since January 18, 2010, was a comi holiday (Maiiin Luther King's bi11hday 

celebration) the complaint could be filed on January 19, 2010. Sandra Marquardt filed her 

complaint in the Comt of Claims January I 9,2010. Again, if Appellant's NOI had fully 

complied with the provisions of MCL 600.29 l 2b(2), then the applicable statute of limitations 
co 

would have barred any complaint filed after January 19, 2010; however, Sandra Marquardt died v.) 
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not applicable, because the prior grant of summary disposition was really based upon Plaintiffs 

failure to comply with the requirements ofMCL 600.2912b(2) and not based upon the fact that 

the NOI was filed on the last day of the statute of limitations period. That assertion was strange 

at best, given the trial court's earlier pronouncement from the bench following oral arguments 

presented in connection with Defendant's first motion for summary disposition. (Exhibit 29.) 

That having been said, the trial court held that Plaintiff had not fully complied with the notice 

requirements detailed in MCL 600.2912b(2), because Plaintiff had not "addressed" the NOI to 

Dr. Umashankar. (Exhibit 27.) 

Appellant acknowledges that the NOI addressed to the UMHS's Risk Manager needed to 

comply with the requirements of MCL 600.2912b(2) in order to take advantage of the tolling 

provisions found in MCL 600.5856(c). Appdlant further acknowledges that if the NOI was not 

properly served on Dr. Umashankar, then Sandra Marquardt's cause of action was not saved by 

MCL 600.5852, when she died on January 27, 2010. In otlter words, the on(v issue to be 

resolved by thi'> Court is whether or not the subject NOI was served on Dr. Umaslwnkar on 

Ju(v 20, 2009, wlten it was sent to the UMHS's Risk Manager pursuant to MCL 600.2912b(2). 

When the Legislature initially passed and later amended the various notice requirements 

found in MCL 600.2912a-600.2912l~ its intent was to provide a pre-suit procedure for resolving 

medical malpractice claims without the necessity of litigation. Jt reasoned that if the potential 

adversaries were required to provide notice of the potential claim and defense and required to 

provide access to the relevant information possessed by each of the parties, lengthy and costly 

litigation might be avoided. Without getting into a discussion regarding whether or not such a 

goal was really desired by the parties in interest, it is clear that the Legislature had that goal in 

mind when it crafted and amended the notice requirements contained in MCL 600.2912a-2912f 

12 
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The Michigan Supreme Court's first real chance to examine the notice provisions of 

MCL 600.2912b(2) came in Roberts v Mecosta General Hospital I 466 Mich 57 (2002), when it 

was asked to detern'ifine whether or not a deficient NOI could still toll the applicable statLtte of 

limitations pursuant to MCL 600.5856. In considering whether or not a party was required to 

strictly comply with all of the requirements contained in MCL 600.2912b, before that party could 

take advantage of the tolling provisions of MCL 600.5856, the Supreme Court held that it was 

necessary to address how the provisions ofMCL 600.29I2b(2) would be interpreted. In so 

doing, it set fo1ih in detail exactly how legislation would be reviewed by the Court: 

;'An anchoring rule of jurisprudence, and the foremost rule of statutory 
construction, is that courts are to effect the intent of the Legislature. People v 
Wager 460 Mich 118, 123 (1999). To do so, we begin with an examination of the 
language of the statute. Wickens v Oakwood Healthcare System, Inc. 465 Mich 53, 60 
(2001). If the statute's language is clear and unambiguous, then we assume that the 
Legislature intended its plain meaning and the statute is enforced as written. People v 
Stone 463 :Mich 558, 562 (2001 ). A necessary corollary of these principles is that a 
cou1i may read nothing into an unambiguous statute that is not within the manifest 
intent of the Legislature and derived from the words of the statute itself. Omne 
Financial, Inc. v Shacks, Inc. 460 Mich 305, 311 (1999). Supra p. 61. 

There is no dispute that Sandra Marquardt' s cause of action accrued on July 20, 2007. 

There is also no dispute that Plaintiff's NOJ was mailed on July 20, 2009, and that the NOI was 

addressed to the UNHS's Risk Manager. (Exhibit 9.) There is also no dispute that Dr. 

Umashankar was an employee of the UMHS at all times relevant to this litigation. There is also 

no dispute that Dr. Umashankar's name appeared in the NOI on at least five occasions, in which 

it was claimed that he breached the applicable standards of care for anesthesiologists. (Exhibit 

9.) There is also no dispute that January 18, 2010 was the last day of 182-day tolling period. 

There is also no dispute that Plaintiff Sandra Marquardt filed her Complaint in the Court of 

Claims on January 19,2010, due to the court holiday on January 18t\ therefore, according to the x 

unanimous Supreme Cornt opinion in Haksluofo, Plaintiffs first Complaint was timely filed. 
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December 15, 2006--The FDA issued an advisory letter to physicians that repeated and 

reinforced the steps that had been taken by the manufacturer to restrict the use ofTrasylol to CABG 

procedures. (Exhibit 5) 

July 20, 2007-Sandra Marquardt underwent open heart surgery at the University of Michigan 

Medical Center. The surgery involved the removal of her damaged aortic valve; and the placement of a 

synthetic aortic valve. Tltat surgery did not involve a CABG procedure; however, during that surgery 

she was given the drug Trasylol to control bleeding both intraoperatively and postoperatively. The use of 

Trasylol during an aortic valve replacement procedure was contrary to the FDA advisory and contrary 

to tile mam~facturer's warnings to plzysicitms. Dr. Umashankar, Dr. Haft, and Dr. Umashankar's fellow 

Dr. Chang jointly decided to use that drug prior to it being administered by Dr. Umashankar. (Exhibit 6 

page 25; Exhibit 7 page 22; and Exhibit 8 pages 16 and 35) Dr. Umashankar was an employee oftlze 

University of Michigan Health System, Inc. (ltereinafter referred to as UMHS) at the time of the 

surgery. 

July 20, 2009-The undersigned served a notice of intent (hereinafter referred to as NOI) upon 

Dr. Umashankar by mailing itto the UMHS pursuant to MCL 600.2912b(2). (Exhibit 9) In that 

document the undersigned, on multiple occasions, clearly identified Dr. Umashankar as a potential 

defendant (he was identified as Dr. Vellaiah due to confusion regarding his given name and surname). 

(Exhibit 9, pages 1, 4, 7, 8, 9) During Dr. Umashankar's deposition, which was taken as part of the 

Comi of Claims discovery process, it was learned that Dr. Umashankar had returned to India in late 

2007, before Sandra Marquardt was actually released from the University of Micltigan Medical Center 

due to multiple organ failures. Dr. Umashankar also testified that lte had been at UMHS for only one 

year; specifically, he was part of the University of Michigan's medical staff from October 1, 2006 

through September 30, 2007. (Exhibit 7, pages 3-4) That meant that Dr. Umashankar was not at 

UMHS or anywltere else wit/tin tlte United States when the NOi was mailed to UMHS on July 20, 

2009, given tltat no last known address could ltave reasonably been ascertained and the claimed 

negligence occurred at that facility. 

2 
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July 22, 2009-The undersigned was advised by the UMHS's Risk Management office that they 

had received the NOI by mail. Nowhere in that letter did Karen A. Saran indicate that UMHS was not 

accepting the NOi on behalf of Dr. Umashankar; nor did it indicate that they were unable to contact 

Dr. Umashankar. (Exhibit 1 0) 

January 19, 2010-The undersigned filed a complaint in the Court of Claims naming the 

University of Michigan Board of Regents as the only defendant. (Exhibit 11) Sandra Marquardt was 

still alive when that complaint was filed. It should be noted at this point that the University of Michigan 

Board of Regents filed a motion for summary disposition in August 2011, which was filed more than one 

and one-half years after the complaint was filed. In that motion the University of Michigan Board of 

Regents asserted that Plaintiff had failed to file a notice of claim with the Court of Appeals within six 

months of the claimed medical malpractice. The Court of Claims granted summary disposition. 

January 27, 2010-Sandra Marquardt passed away. An appropriate Suggestion of Death was 

filed. Probate proceedings were initiated in the Jackson County Probate Court, and Letters of Authority 

were issued to Saron E. Marquardt on June 14, 2010. (Exhibit 13) Since Sandra Marquardt passed away 

within 30 days of the expiration of the statute of limitations (the statute of limitations would have expired 

on January 18, 2010, which was 182 days after the NOi was mailed pursuant to MCL 600.2912b) her 

cause of action was saved for an additional two years following the appointment of a personal 

representative pursuant to MCL 600.5852, which meant that the Estate of Sandra Marquardt had until 

June 14, 2012, to initiate legal proceedings against Dr. Umashankar, since Saron Marquardt was 

appointed the personal representative of the Estate of Sandra Marquardt on June 14, 2010. (Exhibit 13) 

September 2, 2011-The undersigned attempted to serve a second NOi upon Dr. Umashankar 

shortly after the University of Michigan filed its motion for summary disposition in the Court of Claims 

litigation. (Exhibit 14) It should be noted that undersigned sent that second NOi "addressed to" Dr. 

Umashankar by regular mail and by certified mail (c/o the University of Michigan Cardiovascular 

Center located at 1500 E. Medical Center Drive SPC 5861, Ann Arbor, MI 48109) pursuant to MCL 

600.2912b(2); and each of tlwse notices were returned with a note "retum to sender no longer works 

3 
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here". (Exhibit 15) A third and fourth copy of the second NOi was sent by e-mail and by regular mail 

to Dr. Umashankar's address in India, which was found in Defendant's curriculum vitae, which had 

been provided to the undersigned during his deposition. (Exhibit 16) The second NOi, which was sent 

to Dr. Umashankar in September 2011, contained a new allegation that had not been included in the July 

20, 2009 NOI; specifically, that the negligence and the postoperative complications had caused the death 

of Sandra Marquardt. The undersigned decided to prepare and mail multiple copies of the second NOi to 

avoid a later motion for summary disposition claiming that there had been no claim filed by the Personal 

Representative of the Estate of Sandra Marquardt indicating that her death was caused by the neg! igence 

of Dr. Umashankar. Since there was time to serve a second NOI on Dr. Umashankar before the savings 

provisions contained in MCL 600.5852 expired on June 14, 2012, it seemed only prudent to mail multiple 

copies of the second NOi, in light of this Court's decision in Waltz v Wyse, 469 Mich 642 (2004). 

December 6, 2011-Summary disposition was formally granted in the Court of Claims action 

based upon Plaintiff's failure to file a timely notice of claim against the State of Michigan in the Court of 

Claims. (Exhibit 12) 

December 27, 2011-Plaintifffiled his Claim of Appeal in the Court of Appeals. (Court of 

Appeals #307917-Exhibit 19) 

February 3, 2012-Counsel for Dr. Umashankar filed a notice of meritorious defense on his 

behalf pursuant to MCL 600.2912b after receipt of the second NOi. (Exhibit 18) 

June 8, 2012-The undersigned filed this action against Defendant Umashankar in the 

Washtenaw County Circuit Court. The complaint was timely filed, because MCL 600.5852 had saved the 

cause of action until June 14, 2012, which was two years after the Letters of Authority were issued to 

Saron E. Marquardt, Personal Representative of the Estate of Sandra Marquardt. In addition, it was filed 

within three years of when the original statute of limitations would have expired on January 18, 2010. 

(Exhibit 21) 

July 3, 2012- During a phone conference with counsel for Defendant Umashankar, the 

undersigned was informed that the General Counsel for the UMHS would accept service on behalf of 

4 
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This Court's first real chance to examine the notice provisions of MCL 600.2912b(2) 

came in Roberts v Mecosta General Hospital I 466 Mich 57 (2002), when it was asked to 

determine whether or not a deficient NOI could still toll the applicable statute oflimitations 

pursuant to MCL 600.5856(c). In considering whether or not a party was required to strictly 

comply with all of the requirements contained in MCL 600.2912b, before that party could take 

advantage of the tolling provisions of MCL 600.5856(c), this Court held that it was necessary to 

address how the provisions of MCL 600.2912b(2) would be interpreted. In so doing, it set forth 

in detail exactly how legislation was be reviewed by this Court: 

"This case again calls into question the authority of courts to create 
terms and conditions at variance with those unambiguously and mandatorily 
stated in a statute. We reaffirm that the duty of the courts of this state is to 
apply the actual terms of an unambiguous statute." Supra, p. 58. 

This Court went on to expound further upon those general principles: 

"An anchoring rule of jurisprudence, and the foremost rule of 
statutory construction is that courts are to affect the intent of the Legislature. 
People v Wager, 460 Mich 118, 123 (1999). To do so, we begin with an 
examination of the language of the statute. Wickens v Oakwood Healthcare System, 
465 Mich 53, 60 (2001). If the statute's language is clear and unambiguous, 
then we assume that the Legislature intended its plain meaning and the statute 
is enforced as written. People v Stone, 463 Mich 558, 562 (2001). A necessary 
corollary of these principles is that a court may read nothing into an 
unambiguous statute that is not wit/tin the manifest intent of the Legislature as 
derived from the words oftlte statue itself. Omni Financial v Shacks, 460 
Mich 305, 311 (1999). Supra, p.63. (Emphasis added.) 

There is no dispute that Sandra Marquardt's cause of action accrued on July 20, 2007. 

There is also no dispute that Plaintiff's NOI was "mailed to" UMHS on July 20, 2009. (Exhibit 

9) There is also no dispute that Dr. Umashankar was an employee of the UMHS at all times 

relevant to this litigation. There is also no dispute that Dr. Umashankar's name appeared in the 

first NOI on at least five occasions, in which it was claimed that he breached the applicable 

standards of care for anesthesiologists. (Exhibit 9) There is no dispute that an agent of UMHS 

11 
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to or addressed to" Dr. Umashankar; instead, it was addressed to the Risk Manager. (Exhibits 

24, page 4; 27, pages 4-5; and 30, page 6.) 

One need only examine what happened when the September 2, 2011 NOI was addressed 

to Dr. Umashankar c/o the University of Michigan Health System, Inc., to see what would have 

likely happened in 2009, if the first NOI had been addressed to Dr. Umashankar c/o the 

University of Michigan Health System, Inc. (Exhibit 15) Instead of a letter acknowledging 

receipt of the first NOI on July 22, 2009 (Exhibit 10), the September 2, 2011 NOI "addressed to" 

Dr. Umashankar was returned with a handwritten note on both the NOI sent by regular mail and 

the NOI sent by certified mail: "Return to sender no longer works here." (Exhibit 15) 

It should also be noted that the third sentence does not say the NOI "mailed to" the health 

care facility must be "directed to or addressed to" the physician, it simply states: "notice may be 

mailed to the health facility." Appellant would return to Justice Young's comments in Roberts 

cited above, in which he stated: " .. . a court may read nothing into an unambiguous statute that 

is not within the manifest intent of the Legislature or derived from the words of tlte statute 

itself." There is a clear difference between the phrases "mailed to" and "directed to or 

addressed to". Supra, 63. (Emphasis added.) 

The undersigned is able to demonstrate what would likely have occurred in 2009 if the 

NOI had been "directed to or addressed to" Dr. Umashankar. (Exhibit 15) Appellant challenges 

Appellee to demonstrate that the manner in which the September 2, 2011 NOI addressed to Dr. 

Umashankar was handled would have been different in 2009, if the first NOI had been addressed 

to Dr. Umashankar. Appellant would ask this Court to decide whether "mailed to" UMHS or 

"directed to or addressed to" Dr. Umashankar would have more likely informed Dr. Umashankar 

of the possible claims being made against him? In the absence of any proof that Dr. Umashankar 

16 
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did not receive contemporaneous notice of the July 20, 2009 NOI, Appellant would assert that 

the distinction between "mailed to" and "directed to or addressed to" are irrelevant, since he 

likely did receive contemporaneous information regarding the substance of the claims being 

made against him. 

THE COURT OF APPEALS ERRED WHEN IT HELD THAT DEFENDANT WAS 
NOT GIVEN TIMELY NOTICE OF PLAINTIFF'S CLAIMS AGAINST HIM 

PURSUANT TO MCL 600.2912b(2). 

Despite numerous opportunities Defendant Umashankar has never provided an affidavit 

indicating that he did not receive timely notice from UMHS in July 2009, that he had been 

identified in Plaintiff's initial NOL So far, counsel for Defendants have filed the following 

pleadings addressing the same issues raised in this application for leave to appeal: 

1. Defendant's motion for summary disposition dated September 26, 2013; 

2. Defendant's reply to Plaintiff's answer to Defendant's motion for summary 

disposition dated October 28, 2013; 

3. Defendant-Appellee's brief on appeal dated July 24, 2014; 

4. Defendant-Appellee's Response to Application for Leave dated June 1, 2015; 

5. Defendant's Post-Remand Motion for Summary Disposition dated December 15, 

2017; 

6. Defendant's reply brief to Plaintiff's answer to summary disposition motion dated 

January 5, 2018; and 

7. Defendant-Appellee's Brief on Appeal dated February 5, 2019. 

In none of those pleadings did counsel for Defendant-Appellee ever provide an 

affidavit executed by Defendant Umashankar or executed by an employee of UMJIS that 

asserted that Defendant did not receive notice of the pending claims detailed in the July 20, 
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Maricle v. Shapiro, Not Reported in N.W.2d (2001) 

2001 WL 772531 
Only the Westlaw citation is currently available. 

UNPUBLISHED OPINION. CHECK 

COURT RULES BEFORE CITING. 

Court of Appeals of Michigan. 

Susan MARICLE, Plaintiff-Appellant, 

v. 

Dr. Brian SHAPIRO and General Surgeons 

of Flint, P.C., Defendants-Appellees. 

No. 217533. 

I 
Jan. 23, 2001. 

• Before: SAAD, P.J., and GRIFFIN and R.B. BURNS,-
JJ. 

Opinion 

PERCURIAM. 

*l Plaintiff appeals as of right from the trial court's order 
granting defendants' motion for summary disposition 

pursuant to MCR 2.l l 6(C)(7) based on the statute of 
limitations. We affirm. 

This medical malpractice action arose from the surgery 

performed by defendant Dr. Brian Shapiro, who is a 
general surgeon, on May 8, 1996. Dr. Shapiro removed 

two lymph nodes from plaintifrs neck. Plaintiff alleges 

that during the procedure, the right spinal accessory nerve 
was injured, which resulted in severe pain and partial 

paralysis of her right arm. 

Plaintiff apparently requested a general surgeon, Dr. 

Raymond Ippolito, to review her medical records and 

to determine if she had a possible claim for medical 
malpractice against Dr. Shapiro and his employer, 

defendant General Surgeons of Flint, P.C. On July 31, 
1997, Dr. Ippolito sent a two-page letter to plaintiffs 

counsel, indicating that he had reviewed plaintiffs medical 

records and the medical care rendered by Dr. Shapiro in 
1996. Dr. Ippolito opined that plaintiff suffered an injury 

to her right spinal accessory nerve as a result of the biopsy 

performed by Dr. Shapiro and tha.t the injury to the nerve 

deviated from the standard of care. The letter was signed 

by Dr. Ippolito and a notary signed below his signature. 

Apparently, counsel for plaintiff sent a notice of intent 

to file a claim to defendants pursuant to Jyf.C.L. § 
600.2912b; MSA 27 A.2912(2) on September 2, 1997. After 
the I 82-day period expired with apparently no response 

from defendants, plaintiff filed her complaint on March 
24, 1998. However, plaintiff did not file an affidavit of 

merit with the complaint in accordance with M.C.L. § 
600.2912d; MSA 27A.2912(4). 

The summons and complaint were served by registered 

mail on March 30, 1998. Although the answer was due 
twenty-eight days later, MCR 2 .108(A)(2), counsel for 

defendants requested a thirty-day extension for filing an 
answer. Counsel for plaintiff agreed to an extension and 
the joint answer was sent on May 15, 1998, and filed on 

May 19, 1998. In their affirmative defenses, defendants 

asserted that plaintiff failed to file an affidavit of merit 
with the complaint and that the claim "may be" barred by 
the statute of limitations. 

According to the parties, defendants sent interrogatories 
requesting plaintiff to identify her experts and to indicate 
whether any reports had been rendered by the experts. In 
July 1998, plaintiff sent the answers to the interrogatories 
and included a copy of Dr. Ippolito's report. 

On November 30, 1998, defendants filed a motion for 
summary disposition pursuant to Jy!CR 2.l 16(C)(7), 

arguing that the statute of limitations expired before 

the action was properly commenced. Defendants pointed 
out that the affidavit of merit was not attached to the 

complaint, that plaintiff did not request a twenty-eight
day extension to file one, and that plaintiff to date had 

not yet filed an affidavit of merit. Defendants argued 

that they were entitled to summary disposition pursuant 

to Scarsella v. Pollak. 232 Mich.App 61: 591 NW2d 257 
{1998), afrct. 461 .Mich. 547: 607 NW2d 711 (2000). 

*2 In response to the motion, plaintiff claimed the 

affidavit of merit inadvertently was not attached to the 

complaint when it was filed and that counsel intended 

to use Dr. Ippolito's report as the affidavit of merit. 
Plaintiff asserted that counsel for defendants participated 

in unconscionable conduct by requesting an extension to 

file an answer to the complaint, and that without the 
extension, plaintifrs counsel would have learned of the 

-
1,,Vf~'.5TL,\\·"l @ 2017 Thornson Reuters. I\IO Glairn to orifJinal U.S. Government Works. 



Unpublished Cases

509b

R
EC

EIV
ED

 by M
SC

 8/10/2020 5:38:21 PM

Maricle v. Shapiro, Not Reported in N.W.2d (2001) 

mistake and then filed the affidavit before the statute of 
limitations expired. Plaintiff also claimed that the affidavit 
was eventually provided in answers to interrogatories and 
argued that dismissal of the action was improper pursuant 
to _tcmsl.rt11Berg v. Vctnd1?1zB(;J:K,_231 Micl).A.im 497: 586 
NW2d 570 (1998). At oral argument before the trial court, 
plaintiff further argued that M.C.L. § 600.2912d; MSA 
27 A.2912(4) was unconstitutional because the Legislature 
imprope-rly interfered with the power of the Supreme 
Court regarding practice and procedure. 

Ultimately, the trial court ruled that Scarsella required 
dismissal of the action for failure to comply with§ 2912d. 
The trial court also indicated the report of Dr. Ippolito 
was not a proper affidavit of merit. 

On appeal, plaintiff first argues that § 2912d is 
unconstitutional because it violates the separation of 
powers clause, .C.onst l 963. art .. 3, __ § __ 2, by infringing 
upon the exclusive power of the Supreme Court to 
establish practice and procedure in the courts of this state. 
Although this argument was only orally made below and 
the trial court did not render a ruling on this point, the 
constitutionality of§ 2912d presents a question of law, 
which this Court reviews de novo. McDougall 11• Sclzcmz, 
461 Mic~ 24; _597 NW2d l!fL(l999.). This Court 
;i10uld also presume that§ 2912d is constitutional "unless 
its unconstitutionality is clearly apparent." Id. 

The authority to deten11ine the rules of practice and 
procedures rests exclusively with the Supreme Court. 
Const 1963, art 6, § 5. "This exclusive rule-making 
authority in matters of practice and procedure is further 
reinforced by separation of powers principles. See Const 
1963. art 3. § 2." Id. at 27. However, rules of practice 
set forth in any statute, if not in connict with any court 
rule, are effective until superseded by rules adopted by the 
Supreme Court. MCR 1. I 04; Neal 11. Oak:11•ood Hosp Corp. 
?26 Mich.App 701. 722: 575 NW2d 68 (1997). 

In Neal, this Court examined whether § 2912b, which 
provides that a plaintiff shall not commence a medical 
malpractice action unless the plaintiff has given written 
notice not less than 182 days before the action is 
commenced, was a rule of procedure that directly 
contradicted MCR ? .IO I(B }, which provides that "(a] civil 
action is commenced by the filing of a complaint with a 
court." In ruling that there was no conflict, this Court 
stated: 

In this case, we conclude that 
§ 2912b(l) does not change the 
manner in which or how a civil 
action· is commenced in medical 
malpractice cases. Rather, § 2912b(l) 
imposes a temporal requirement with 
which a plaintiff must comply before 
the plaintiff can commence a civil 
action in accordance with MCR 
2.IOl(B), Accordingly, we find no 
connict between § 29 l 2b(l) and 
Jyf CR..k.lQl(m. Thus, if procedural, § 
2912b(l) is effective until superseded 
by rules adopted by our Supreme 
Court. MCR l. l 04. [Id. at 723.] 

*3 Plaintiff asserts that this Court in Neal implied 
that if legislation did change the manner in which civil 
actions were commenced, then it would infringe upon the 
Supreme Court's rnle-makingpower in matters of practice 
and procedure. Plaintiff argues that because § 2912d 
changes the manner in which to commence a medical 
malpractice action, it violates the separation of powers 
clause. Section 2912d provides, in relevant part: 

Subject to subsection (2), the 
plaintiff in an action alleging medical 
malpractice or, if the plaintiff is 
represented by an attorney, the 
plaintiITs attorney shall file with the 
complaint an af!idavit of merit signed 
by a health professional who the 
plaintiffs attorney reasonably believes 
meets the requirements for an expert 
witness under section 2169. [MCL 
600.2912d(I); MSA 27A.2912(4)(1).] 

On the other hand, defendants argue that§ 2912d merely 
imposes an additional requirement without directly 
conflicting with MCR 2. lOl(B). 

We believe that the Supreme Court's subsequent 
promulgation of MCR 2.11 ?(L), which adopts the 
Legislature's procedural requirement for filing an affidavit 
of merit with the complaint, sufficiently disposes of 
plaintiffs argument. MCR 2. l l 2(L) provides: 
In an action alleging medical malprcrctice filed on or after 
October I, 1993, each party must file cm ajfidCtvit Cts 

'-.Nf:STLAW @ 2017 Thomson Reuters. No Glairn to original U.S. Government Works. 2 



Unpublished Cases

510b

R
EC

EIV
ED

 by M
SC

 8/10/2020 5:38:21 PM

Maricle v. Shapiro, Not Reported in N.W.2d (2001) 

provided in M.C.L. § 600.2912d: 600.2912e, MS.A. § 
27A.2912(4): 27A.2912(5). Notice of filing the affidavit 
must be promptly served on the opposing party. If the 
opposing party has appeared in the action, the notice 
may be served in the manner provided by MCR 2.107. If 
the opposing party has not appeared, the notice must be 
served in the manner provided by MCR 2. I 05. Proof of 
service of the notice must be promptly filed with the court. 
[Emphasis added.] 

While MCR 2.112/L) went into effect April 1, 1998, 
one week after plaintiff filed her complaint, it is clear 
from the above emphasized language that the Supreme 
Court intended retroactive application to plaintifrs 
medical malpractice action. Accordingly, § 2912d is not 
unconstitutional as proposed by plaintiff. 

Next, plaintiff contends that the trial court erred in 
granting defendants' motion for summary disposition and 
in dismissing her complaint where she failed to file an 
affidavit of merit with the complaint. This Court reviews 
decisions on motions for summary disposition under 
MCR 2.I 16(C)(7) de novo to detem1ine if the moving 
party is entitled to judgment as a matteroflaw. Rheaume v. 

Vwzdenberf!. 232 Mich.App 417. 420-421: 591 NW2d 331 
(1998). In reviewing a motion granted pursuant to MCR 

2. I l 6(C)(7), this Court considers all affidavits, pleadings, 
and other documentary evidence submitted by the parties 
and construes the pleadings in favor of the plaintiff. Id. at 
421. 

In this case, the alleged malpractice occurred on May 
8, 1996. The period of limitations for malpractice claims 
is two years, M.C.L. § 600.5805(4); MSA 27A.5805(4). 
Plaintiff filed her complaint on March 24, 1998, but 
did not file the affidavit of merit before the statute of 

limitations expired on May 8, 1998. l 

*4 In Scarsella, supra, this Court held that, "for statute 
of limitations purposes" in a medical malpractice case, 
the mere tendering of a complaint without an affidavit 

of merit is insufficient to commence the lawsuit and 
therefore, the trial court did not err in ruling that the 
plaintifrs claim was time-barred. Id. at 64. The Supreme 
Court adopted the opinion in its entirety, reaffirming 
that dismissal is the appropriate remedy for failing to 

comply with§ 2912d. Scarsella v. Pollak. 461 Mich. 547, 
548-550: 607 NW2d 711 (2000}. Contrary to plaintifrs 
argument, Vandenberg and Scarsella do not conflict. 
Unlike Vandenberg, where the plaintiff filed the affidavit 
of merit only a few weeks after the complaint was filed 
and before the statute of limitations ran, the plaintiff 
in Sca1·sella failed to file an affidavit of merit with the 
complaint and did not do so until after the statute of 
limitations expired. It is clear that the facts of this case 
fall squarely under Scarsella since plaintiff failed to file 
an affidavit of merit before the statute of limitations 
expired. Accordingly, we find that the trial court did not 
err in granting the motion for summary disposition and 
dismissing plaintiffs claim with prejudice. 

While plaintiff argues that the failure to me the affidavit 

of merit was inadvertent, we find it significant that 
plaintiff made no attempt to remedy the problem after 
defendants' answer to the complaint pointed out that no 
affidavit was attached to the complaint. Certainly, the trial 
court may have estopped any attempt by defendants to 
argue that the statute of limitations had already expired 
in light of their request for an extension to file their 
answer. However, given plaintifrs failure to immediately 
request an extension pursuant to M.C.L. § 600.2912d!2); 
MSA 27A.2912(4)(2), we cannot excuse the running 
of the limitations period based on plaintifrs claim of 
inadvertence or preclude defendants from asserting that 
plaintifrs claim was barred. 

Plaintiff further argues that no prejudice occurred from 
the failure to attach the affidavit since defendants had 
previously received a detailed notice of intent and thus 
were fully aware of the merits of her claim. However, 
this Court has noted that substantial compliance with the 
statutory procedural requirements is not sufficient to toll 
the statute of limitations. See Rheaume, supm at 422-423. 
Clearly, the fact that defendants were sent a notice of 
intent to sue in accordance with§ 2912b does not excuse 
plaintifrs failure to comply with§ 2912d. 

Affirmed. 

All Citations 

Not Reported in N.W.2d, 2001 WL 772531 

VvES1LA.\t;' © 2017 Thomson Reuters. f\lo claim to original U.S. Government Works. 3 



Unpublished Cases

511b

R
EC

EIV
ED

 by M
SC

 8/10/2020 5:38:21 PM

Maricle v. Shapiro, Not Reported in N.W.2d (2001) 

Footnotes 
* 
1 

Former Court of Appeals judge, sitting on the Court of Appeals by assignment. 

Contrary to both parties' assertions on appeal, the two-year statute of limitations is not "extended" 182 days when a 

plaintiff files notice of intent to sue in accordance with M.C L. § 600.2912b; MSA 27A.2912(2). Instead, the limitations 

period is only tolled where the statute of limitations will expire during the 182-day notice period that the plaintiff is prohibited 

from filing a lawsuit. MCL 600,filllifilQl; MSA 27 A.5856(d). Here, plaintiff sent her notice of intent to sue on September 2, 

1997. Because the notice was given more than 182 days before the end of the limitations period, the two-year limitations 

period was not tolled during the notice period. See Omelenchuk v. City of Warren. 461 Mich. 567. 574: 609 NW2d 17i'. 

G~ .. 000.l. Therefore, the statute of limitations did not expire on November 7. 1998, as the parties contend. 

End of Document © 2017 Thomson Reuters. No claim to original U.S. Government Works. 
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