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PER CURIAM.

Defendant gpped's as of right from atrid court order denying its motion for summary digpostion
and granting plaintiff’s motion for summary disposition under MCR 2.116(C)(10). The trid court dso
awarded plaintiff attorney fees pursuant to MCL 500.3148(1); MSA 24.13148(1), in the amount of
$18,000. We affirm.

Frd, defendant argues tha the trid court erred in granting plaintiff's motion for summary
dispogition asto the issue of its liability for no-fault benefits. Defendant contends that, pursuant to MCL
500.3106(2)(a); MSA 24.13106(2)(a), plaintiff is not entitled to no-fault benefits because he was
injured while doing mechanica work on a parked vehicle during the course of his employment and
received worker’ s compensation benefits for hisinjury. We disagree.

A motion for summary dispostion under MCR 2.116(C)(10) tests whether there is factud
support for aclam. Spiek v Dep't of Transportation, 456 Mich 331, 337; 572 NW2d 201 (1998).
When congdering a motion for summary disposition, a court must consider the pleadings, affidavits,
depositions, admissons and other documentary evidence avallable to it. 1d. On gpped, atrid court’'s
grant or denid of summary disposition is reviewed de novo. 1d.

Under the no-fault act, an insurer that provides persond protection insurance may be lidble to
pay benefits for accidenta bodily injury arisng out of the ownership, operation, maintenance or use of a
motor vehicle as a motor vehicle, subject to certain exceptions. MCL 500.3105(1); MSA
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24.13105(1). Persona protection benefits may be recovered where “the injury was a direct result of
physica contact with equipment permanently mounted on the vehicle, while the equipment was



being operated or used” or where the injury was sustained “by a person while occupying, entering into,
or dighting from the vehicle” MCL 500.3106(1)(b)-(c); MSA 24.13106(1)(b)-(c). The no-fault act
precludes recovery, however, where the employee is injured while doing “mechanica work” on a
parked vehicle. MCL 5.3106(2)(a); MSA 24.13106(2)(a).

In the ingtant case, the parties do not question that plaintiff’ s injury arose out of “the ownership,
operation, maintenance, or use of a parked vehicle as amotor vehicle” Paintiff shouldered the burden
of showing that he was not doing “mechanicd work” on the vehicle when he was injured. See
Shanafelt v Allstate Ins Co, 217 Mich App 625, 631-632; 552 NW2d 671 (1996). To this end,
plantiff submitted evidence that, as a truck driver for E&L Transport, he was required to conduct a
“pre-trip check” of his truck, which involved checking the truck’s water and oil levels and filling them if
necessary. Plantiff contended, and the tria court agreed, that this check was vitd to the proper
operation of histruck, or an activity routiney performed in the operation of histruck. Assuch, the trid
court found that the pre-trip check did not congtitute work normaly done by a mechanic for the
purpose of reparing or mantaining the vehicle, and therefore did not condtitute “mechanical work”
within the meaning of MCL 500.3106(2)(a); MSA 24.13106(2)(a).

We bdlieve the trid court was correct in holding that plaintiff was not engaged in “mechanica
work” when he was injured. This Court has defined the term “mechanicd work,” as used in
§ 3106(2)(a), as “work normdly done by a mechanic which is for the purpose of maintaining or
repairing the vehicle” Thompson v TNT Overland Express, 201 Mich App 336, 342; 505 NW2d
918 (1993), quoting Marshall v Roadway Express, Inc, 146 Mich App 753, 757; 381 Nw2ad 422
(1985). Thus, work that is generdly recognized as maintenance does not qudify as “mechanica work”
under 83106(2)(a) if it iswork not normaly performed by a mechanic. Here, dthough adding oil to
the truck’s engine is normdly consdered an act of engine maintenance, it is not, in this Stuation,
maintenance work normally performed by amechanic. According to plaintiff’ s tetimony and affidavit, a
regular part of hisjob as atruck driver was checking the oil and water levels of his vehicle and refilling
his engine as necessary. This portion of his job was never conducted by a mechanic. Any other
necessary mechanica maintenance work was done by E&L Transport, the owner of the truck.
Because of the amount of time that E& L’ s trucks spend on the road, it is necessary to regularly monitor
the fluid leves in the trucks engines. The daim that, in the hauling and trucking business, this kind of
maintenance is work normally performed by mechanics, rather than the truck drivers themselves, smply
drans credulity. Because plantiff was not peforming mechanicad work within the meaning of
§ 3106(2)(8) when he was injured, the trid court did not err in granting plaintiff’s motion for summary

dispogtion.
Defendant dso argues that the triad court clearly erred in granting plaintiff’s motion for atorney

fees pursuant to MCL 500.3148(1); MSA 24,13148(1), because there was a genuine, unresolved issue
whether plaintiff’s act of adding ail to the truck’ s engine congtituted mechanica work. We disagree.

Generdly, atorney fees are not recoverable as an dement of costs or damages unless expresdy
dlowed by datute, court rule, or judicid exception. Popma v Auto Club Ins Ass'n, 446 Mich 460,
474; 521 NW2d 831 (1994). MCL 500.3148(1); MSA 24.13148(1) provides for the award of
attorney fees if the court finds that the insurer unreasonably refused to pay the clam or unreasonably
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delayed in making proper payment. A refusd or dday in payment by an insurer will not be found
unreasonable under this statute where it is the product of alegitimate question of statutory congtruction,
congtitutiona law, or a bona fide factua uncertainty. McKelvie v Auto Club Ins Ass'n, 203 Mich App
331, 335; 512 NW2d 74 (1994). Where there is such a delay or refusal, a rebuttable presumption of
unreasonableness arises such that the insurer has the burden to justify the refusdl or delay. 1d.

It iswdl established that the phrase “mechanica work “ must be liberaly construed. Thomson,
supra, at 341-342; Cobb v Liberty Mutual Ins Co, 164 Mich App 66, 72; 416 NwW2d 328 (1987).
As noted previoudy, mechanical work does not include activity not designed to maintain or repair the
truck and routinely performed in a truck’s operation. 1d. Common sense done would dictate that
checking and adding motor ail, especidly in a Stuation involving a professond truck driver, is not
“work normdly done by a mechanic.” The trid court did not clearly err in awarding atorney feesto
plantiff.

Affirmed.
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