If this opinion indicates that it is “FOR PUBLICATION, ” it is subject to
revision until final publication in the Michigan Appeals Reports.

STATE OF MICHIGAN

COURT OF APPEALS

MICHIGAN ASSOCIATION OF HOME UNPUBLISHED
BUILDERS, October 16, 2024
11:56 AM

Plaintiff-Appellant/Cross-Appellee,
and
ASSOCIATED BUILDERS AND CONTRACTORS

OF MICHIGAN and MICHIGAN PLUMBING
AND MECHANICAL CONTRACTORS

ASSOCIATION,
Plaintiffs,
v No. 365166
Oakland Circuit Court
CITY OF TROY, LC No. 2010-115620-CZ

Defendant-Appellee/Cross-Appellant.

Before: LETICA, P.J., and BOONSTRA and MARIANI, JJ.

PER CURIAM.

Following a bench trial, plaintiff Michigan Association of Home Builders (MAHB) appeals
as of right the judgment in favor of MAHB on its claim under the Stille-DeRossett-Hale Single
State Construction Code Act (CCA), MCL 125.1501 et seq., and in favor of defendant on MAHB’s
claim under the Headlee Amendment, Const 1963, art 9, 8§ 31, in this action challenging
defendant’s Building Department fees.! The trial court granted MAHB’s request for declaratory
and injunctive relief regarding the calculation of defendant’s direct and indirect (or overhead) costs
incurred in providing services for which the Building Department fees are imposed. Defendant
has filed a cross-appeal from the same judgment. We reverse the judgment in favor of defendant

! The Building Department fees will sometimes be referred to as building inspection fees, building
permit fees, building fees, or fees, all meaning the same thing.
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on the Headlee Amendment claim and remand for entry of judgment in favor of MAHB on that
claim. In all other respects, we affirm.

I. FACTUAL AND PROCEDURAL HISTORY

This case was filed in 2010 and has been the subject of two prior appeals, both of which
resulted in the issuance of a Michigan Supreme Court opinion. See Mich Ass’n of Home Builders
v Troy, 504 Mich 204; 934 Nw2d 713 (2019) (MAHB 1V); Mich Ass’n of Home Builders v Troy,
497 Mich 281; 871 NW2d 1 (2015) (MAHB I1). In MAHB 1V, 504 Mich at 208-211, our Supreme
Court summarized the underlying factual and procedural history:

Since 2003, [defendant’s] Building Department allegedly had been
operating with a yearly deficit which, in the aggregate, amounted to $6,707,216 in
2011. In July 2010, [defendant] privatized the Building Department by entering
into a contract with SAFEbuilt Michigan, Inc. (SAFEbuilt), under which SAFEbuilt
assumed the duties of the Building Department. Under the terms of the contract,
SAFEbuilt would receive 80% of the building inspection fees, and [defendant]
would retain the remaining 20% of the fees. The contract also provided that if the
fees totaled more than $1,000,000 for any fiscal year, then SAFEbuilt would only
receive 75% of the fees and [defendant] would retain 25% of the fees. [Defendant]
has retained over $250,000 in fees every year since 2011, indicating that the fees
totaled more than $1,000,000 in each of those years. While the Building
Department operated at a $47,354 deficit in 2011, [defendant] retained $269,483 in
fees in 2012, $488,922 in 2013, and $325,512 in 2014. Over these three years,
[defendant] retained $1,083,917 in fees, and by 2016, [defendant] had retained
$2,326,061. [Id. at 208-209.]

In December 2010, plaintiffs, MAHB, Associated Builders and Contractors of Michigan
(ABCM), and Michigan Plumbing and Mechanical Contractors Association (MPMCA),
commenced this action by filing a three-count verified complaint against defendant. Id. at 209.

Plaintiffs alleged violations of the CCA and the Headlee Amendment, [Const 1963,
art 9, § 31] and they sought declaratory and injunctive relief. They claimed that the
building inspection fees generated under [defendant’s] contract with SAFEbuilt
produced “significant monthly surpluses” that [defendant] used to augment its
general fund. Plaintiffs alleged that this practice violates MCL 125.1522(1) [of the
CCA\], which requires that fees (1) be reasonable, (2) “be intended to bear a
reasonable relation to the cost” of Building Department services, and (3) be used
only for operation of the Building Department. They also claimed that
[defendant’s] fee practice is unconstitutional under the Headlee Amendment, which
prohibits taxation by local units of government without voter approval. [ld.]

“[T]he trial court granted summary disposition to [defendant], ruling that the court did not
have jurisdiction over plaintiffs’ lawsuit because plaintiffs had failed to exhaust their
administrative remedies under MCL 125.1509b before filing their complaint.” MAHB IV, 504
Mich at 210. This Court affirmed the trial court’s decision. Id., citing Mich Ass’n of Home
Builders v Troy, unpublished per curiam opinion of the Court of Appeals, issued March 13, 2014
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(Docket No. 313688) (MAHB 1), rev’d 497 Mich 281 (2015). Plaintiffs applied for leave to appeal
in our Supreme Court, and, after hearing oral argument on whether to grant the application or take
other peremptory action, our Supreme Court “reversed the lower courts’ decisions and held that
the administrative procedure referred to in MCL 125.1509b did not apply.” MAHB IV, 504 Mich
at 210, citing MAHB 11, 497 Mich at 288. Our Supreme Court remanded the case to the trial court
for further proceedings. MAHB IV, 504 Mich at 210, citing MAHB I1, 497 Mich at 283.

After additional discovery on remand, the parties filed competing motions for summary
disposition. MAHB IV, 504 Mich at 210. The trial court granted summary disposition to defendant.
Id. The court reasoned that defendant’s “practice of depositing the fees it had retained into the
general fund does not violate MCL 125.1522(1) because that money repaid loans from the general
fund that were used to operate the Building Department in times of shortfalls.” Id. A majority of
this Court affirmed the trial court’s decision. 1d., citing Mich Ass ’n of Home Builders v Troy (After
Remand), unpublished per curiam opinion of the Court of Appeals, issued September 28, 2017
(Docket No. 331708) (MAHB I11), rev’d 504 Mich 204 (2019). Judge Jansen dissented and would
have reversed the trial court’s decision because she did not agree with the majority that defendant’s
practice comported with MCL 125.1522(1). MAHB 111, unpub op at 1 (JANSEN, J., dissenting).

Plaintiffs applied for leave to appeal in our Supreme Court. MAHB 1V, 504 Mich at 211.
Ultimately, our Supreme Court reversed this Court’s decision and remanded the case to the trial
court for further proceedings. 1d. at 207-208, 229.

Our Supreme Court concluded that defendant’s “use of building inspection fees for the
purpose of satisfying a historical deficit violates the second restriction in MCL 125.1522(1),” i.e.,
that “the amount of the fee ‘shall’ be reasonably related to the cost of providing the service.” Id.
at 216, quoting MCL 125.1522(1). And, defendant’s “discretion under MCL 125.1522(1) is not
unfettered; it is subject to a reasonableness component that ensures payments are related to the
costs for building inspection services performed or overhead, not the overall operation of the
Building Department.” MAHB 1V, 504 Mich at 219. Therefore, “MCL 125.1522(1) does not
envision a ‘surplus’ baked consistently into the fees.” Id. However, “exactitude is not required,
and occasional and incidental surplus would not run afoul of MCL 125.1522(1).” Id. at 219 n 36.

Our Supreme Court stated that there was evidence that defendant “did not intend that the
fees charged bear a reasonable relation to the cost of the services performed.” Id. at 219. Under
defendant’s contract with SAFEbuilt, defendant “retains at least 20% of the revenue from the
building fees but allegedly retains only 8% of that amount to absorb the Building Department’s
indirect costs.” 1d. According to defendant, “it uses an 8% estimate, which is derived from a
study, for indirect costs.” 1d. at 219 n 37.

Our Supreme Court noted that “[e]ven the Court of Appeals majority” in MAHB Il
acknowledged that the reasonableness of a fee would be suspect if it consistently generated revenue
that exceeded the cost of the service. Id. at 220. The MAHB 11 majority concluded that such
excessiveness or unreasonableness had not been demonstrated, but our Supreme Court disagreed.
Id. Rather, our Supreme Court agreed with Judge Jansen’s dissent in MAHB 111 that defendant

“used its [B]uilding [D]epartment fees to raise $269,483 in surplus funds in 2012,
$488,922 in 2013, and $325,512 in 2014, for a total of $1,083,917 deposited
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directly into [defendant’s] general fund over the course of only three years. This
‘surplus’ is not negligible. Common sense indicates that it is not incidental.” [Id.,
quoting MAHB 111, unpub op at 2 (JANSEN, J., dissenting).]

Our Supreme Court nonetheless recognized that defendant had “presented some evidence
of direct and indirect costs that may be related to the services performed and overhead.” MAHB
IV, 504 Mich at 220. Our Supreme Court concluded that defendant was

entirely justified in retaining revenue to cover the direct and indirect costs of the
services it provides. MCL 125.1522(1) expressly allows [defendant] to establish
fees that cover overhead, i.e., indirect costs. But, because there is conflicting
evidence in regard to the amount of indirect costs incurred by the Building
Department, we remand to the trial court for further proceedings. [Id. at 221.]

Although plaintiffs lacked a private cause of action for money damages, a claimed violation
of MCL 125.1522(1) could proceed by seeking declaratory and equitable relief. Id. at 225-226.
That is, “plaintiffs may seek declaratory and injunctive relief to redress present and future
violations of MCL 125.1522(1).” Id. at 208.

Next, with respect to plaintiffs’ Headlee Amendment claim, our Supreme Court explained
that “[s]tanding to pursue violations of the Headlee Amendment is given to all taxpayers in the
state.” Id. at 226; see also Const 1963, art 9, 8 32 (granting standing to “[a]ny taxpayer of the
state” to bring a Headlee Amendment claim). Our Supreme Court concluded that plaintiffs had
thus far “failed to provide any record evidence that plaintiffs (or their members for that matter) are
taxpayers in the city of Troy and have actually paid the fees beyond the allegations in the complaint
and counsel’s representation at oral argument that plaintiffs sometimes pay homeowners’ building
inspection fees.” 1d. at 229. Our Supreme Court was thus unable to determine at that point whether
plaintiffs had established standing. 1d. Our Supreme Court further stated:

Because we cannot reach the conclusion on this record that plaintiffs are taxpayers,
we do not address the unripe constitutional question whether the challenged fees
violate the Headlee Amendment, Const 1963, art 9, § 31. Nonetheless, some of
plaintiffs’ individual members may be able to establish that they are indeed
taxpayers. Thus, we remand to allow plaintiffs to establish representational
standing to maintain a claim under the Headlee Amendment. [Id. at 229 n 58.]

“On remand, the trial court shall allow plaintiffs’ members an opportunity to establish
representational standing on plaintiffs’ behalf.” 1d. at 208.

Following further discovery on remand, plaintiffs moved for summary disposition pursuant
to MCR 2.116(C)(10) on both the CCA and Headlee Amendment claims. In response, defendant
requested summary disposition in its favor. In a May 25, 2021 opinion and order, the trial court



ruled in favor of MAHB with respect to its standing to pursue a Headlee Amendment claim.? In
all other respects, the trial court ruled that neither party was entitled to summary disposition.

The case proceeded to a two-day bench trial held in August 2022. On February 2, 2023,
the trial court issued an opinion granting judgment to MAHB on the CCA claim and judgment to
defendant on the Headlee Amendment claim. Despite the earlier summary disposition ruling that
MAMHB had standing to pursue its Headlee Amendment claim, the trial court’s opinion concluded
that MAHB lacked standing.® The court nonetheless stated that, if MAHB had standing to pursue
the Headlee Amendment claim, the court would have found that defendant violated the Headlee
Amendment. From this judgment, the parties appeal.

II. MAHB’S APPEAL

On appeal, MAHB presents multiple arguments challenging the trial court’s bench-trial
determination that MAHB lacked standing to pursue its Headlee Amendment claim. MAHB
argues that: summary disposition had already been granted in favor of MAHB on the standing
issue; defendant did not timely raise the issue of standing and thus waived the issue; MAHB had
standing because its members paid the Building Department fees that constituted improper taxes;
there was no legal significance to, or factual basis for, the notion that the fees paid by MAHB’s
members were passed on to the members’ customers; and MAHB’s members were not required to
be qualified electors of the city of Troy in order to have standing for the purpose of a Headlee
Amendment claim. We are not convinced by MAHB’s argument that defendant waived the issue
of standing. We agree with MAHB’s remaining arguments regarding standing.

This Court “review[s] a trial court’s findings of fact in a bench trial for clear error and its
conclusions of law de novo.” Chelsea Investment Group, LLC v Chelsea, 288 Mich App 239, 250;
792 NW2d 781 (2010) (citation omitted). Clear error exists if there is no evidentiary support for
a finding or if this Court has a definite and firm conviction that a mistake has occurred. Id. at 251.
“The trial court’s findings are given great deference because it is in a better position to examine
the facts.” Id. “Whether a party has standing is a question of law that is reviewed de novo.”
MAHB IV, 504 Mich at 212.

The interpretation or application of a constitutional provision is reviewed de novo as a
question of law. In re Petition of Muskegon Co Treasurer for Foreclosure, _ Mich App ___,
7 NWa3d __ (2023) (Docket No. 363764); slip op at 3-4 (citations omitted), Iv pending.
“A primary rule in interpreting a constitutional provision such as the Headlee Amendment is the
rule of common understanding.” MAHB 1V, 504 Mich at 213 (quotation marks, brackets, and
citation omitted). “A constitution is made for the people and by the people. The interpretation
that should be given it is that which reasonable minds, the great mass of people themselves, would
give it.” Id. (quotation marks and citation omitted). The appellate court “typically discerns the

2 The trial court ruled that ABCM and MPMCA lacked standing, and those plaintiffs are no longer
involved in the case.

3 By the time of the bench trial, the case had an assigned judge different from the judge who
decided the summary disposition motion.



common understanding of constitutional text by applying each term’s plain meaning at the time of
ratification.” Wayne Co v Hathcock, 471 Mich 445, 468-469; 684 NW2d 765 (2004).

Review of this issue also entails consideration of the trial court’s summary disposition
ruling regarding standing. A trial court’s decision on a motion for summary disposition is reviewed
de novo. EIl-Khalil v Oakwood Healthcare, Inc, 504 Mich 152, 159; 934 NW2d 665 (2019).

A motion under MCR 2.116(C)(10) . . . tests the factual sufficiency of a
claim. When considering such a motion, a trial court must consider all evidence
submitted by the parties in the light most favorable to the party opposing the
motion. A motion under MCR 2.116(C)(10) may only be granted when there is no
genuine issue of material fact. A genuine issue of material fact exists when the
record leaves open an issue upon which reasonable minds might differ. [Id. at 160
(quotation marks and citations omitted).]

This Court’s review of a ruling on a motion for summary disposition is limited to the evidence that
had been presented to the trial court at the time the motion was decided. Innovative Adult Foster
Care, Inc v Ragin, 285 Mich App 466, 475-476; 776 NW2d 398 (2009).

In Lansing Sch Ed Ass’n v Lansing Bd of Ed, 487 Mich 349, 372; 792 NW2d 686 (2010),
our Supreme Court explained standing principles:

We hold that Michigan standing jurisprudence should be restored to a limited,
prudential doctrine that is consistent with Michigan’s longstanding historical
approach to standing. Under this approach, a litigant has standing whenever there
is a legal cause of action. Further, whenever a litigant meets the requirements of
MCR 2.605, it is sufficient to establish standing to seek a declaratory judgment.
Where a cause of action is not provided at law, then a court should, in its discretion,
determine whether a litigant has standing. A litigant may have standing in this
context if the litigant has a special injury or right, or substantial interest, that will
be detrimentally affected in a manner different from the citizenry at large or if the
statutory scheme implies that the Legislature intended to confer standing on the
litigant.

“[U]nder Michigan law, an organization has standing to advocate for the interests of its members
if the members themselves have a sufficient interest.” Id. at 373 n 21. “[S]tanding is a limited,
prudential doctrine, the purpose of which is to assess whether a litigant’s interest in the issue is
sufficient to ensure sincere and vigorous advocacy.” League of Women Voters of Mich v Secretary
of State, 506 Mich 561, 590; 957 NW2d 731 (2020) (quotation marks and citations omitted). The
outset of the case is generally the relevant time period in assessing standing. Id.

“Traditionally, a private citizen has no standing to vindicate a public wrong or enforce a
public right if he or she has not been injured in a manner that is different from the public at large.”
MAHB 1V, 504 Mich at 226. Hence, “under general standing principles, a taxpayer has no standing
to challenge the expenditure of public funds if the threatened injury to him or her is no different
than that to taxpayers generally.” 1d. However, “[s]tanding to pursue violations of the Headlee
Amendment is given to all taxpayers in the state.” Id. Const 1963, art 9, § 32 provides:
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Any taxpayer of the state shall have standing to bring suit in the Michigan State
Court of Appeals!® to enforce the provisions of Sections 25 through 31, inclusive,
of this Article and, if the suit is sustained, shall receive from the applicable unit of
government his costs incurred in maintaining such suit.

Our Supreme Court has explained:

In enacting the Headlee amendment the voters were concerned with ensuring
control of local funding and taxation by the people most affected, the local
taxpayers. The Headlee Amendment is the voters’ effort to link funding, taxes, and
control. Specifically relevant to the case at bar, we [have] held that § 32 is an
explicit grant of standing to taxpayers to bring suits under the Headlee Amendment.
[MAHB 1V, 504 Mich at 227 (quotation marks, brackets, ellipsis, and citation
omitted).]

In MAHB 1V, 504 Mich at 229, our Supreme Court noted that plaintiffs in the present case
had “failed to provide any record evidence that plaintiffs (or their members for that matter) are
taxpayers in the city of Troy and have actually paid the fees beyond the allegations in the complaint
and counsel’s representation at oral argument that plaintiffs sometimes pay homeowners’ building
inspection fees.” Our Supreme Court was thus unable to conclude at that point that plaintiffs had
established standing. 1d. The Court stated that “some of plaintiffs’ individual members may be
able to establish that they are indeed taxpayers.” Id. at 229 n 58. The Court therefore remanded
the case to the trial court “to allow plaintiffs to establish representational standing to maintain a
claim under the Headlee Amendment.” Id.

On remand, plaintiffs moved for summary disposition under MCR 2.116(C)(10). Plaintiffs
argued that they possessed standing to pursue their Headlee Amendment claim because their
members were taxpayers in the city of Troy and had paid fees to defendant’s Building Department
for building permits and inspection services. Plaintiffs attached affidavits to support this argument.
Lee Schwartz’s affidavit averred that he was an executive vice president for MAHB. He identified
three members of MAHB who were “tax paying entities” and paid Building Department fees to
defendant in 2010, the year this lawsuit was filed.

On May 25, 2021, the trial court issued an opinion and order holding, in relevant part, that
MAHB had standing to pursue a Headlee Amendment claim. The trial court noted that Schwartz’s
affidavit attested that three specific members of MAHB paid defendant’s building fees in 2010,
the year this lawsuit was filed, which was the pertinent time period for standing purposes. The
trial court rejected defendant’s “pass-through” argument, i.e., that MAHB lacked standing because
its members were reimbursed by their customers for the fees. Defendant’s argument was premised
on a comment by Chief Justice Young during oral argument before our Supreme Court in 2015,
but our Supreme Court never adopted that position, and no authority supported it. The trial court
stated that such a framework was absurd because it would, for example, deprive a landlord of

4 A Headlee Amendment claim may also be brought in the circuit court, as occurred in the instant
case. Wayne Co Chief Executive v Governor, 230 Mich App 258, 270; 583 NW2d 512 (1998).
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standing to sue over property tax matters merely because the landlord received rent from tenants
to cover the cost of the property taxes. In light of the documentation that MAHB’s members paid
the building fees, MAHB had standing to pursue a Headlee Amendment claim. Defendant should
not be able to accept the fees from MAHB’s members but remain insulated from legal challenge.
MAMHB “established that it paid the Building Department fees and, in the absence of any authority
to the contrary, this [c]ourt holds that [MAHB] therefore has standing to pursue a Headlee
Amendment claim.”

Despite the trial court’s ruling on the standing issue at the summary disposition stage,
defendant again raised the standing issue in defendant’s trial brief and posttrial brief. In its
February 2, 2023 bench-trial opinion,® the trial court noted that MAHB did not present any
additional evidence on the standing issue at trial. According to the trial court, defendant’s building
official, Salim Omar Huerta, testified that a building contractor may initially pay the fee but that
the fee is passed on to the homeowner. The court stated that the May 25, 2021 summary disposition
ruling did not foreclose further consideration of the issue of standing. The court asserted that
standing may be raised at any time and that the burden to establish standing increases over the
course of the proceeding. The court held that because defendant continued to raise the issue of
standing, MAHB was required to present evidence at trial on the issue. Moreover, MAHB was
obligated to present evidence at trial that it was a qualified elector and taxpayer in the city of Troy.
The court found that MAHB adduced no evidence at trial that its “members have paid [B]uilding
[D]epartment fees throughout the pendency of this action.” The trial court was also “troubled” by
what it characterized as Huerta’s testimony that “the homebuilders pay the building fees but
ultimately these fees are passed on to homeowners. Therefore, the real injury is to the homeowners
and not [MAHB] who is merely the ‘middleman’ for the fees.” The court thus concluded that
MAHB “did not establish that its members were taxpayers in the [c]ity of Troy who were injured
by [defendant’s] building fees.”

“[S]tanding is not a jurisdictional issue, and should be raised by one of the parties in order
to be put in issue.” Associated Builders & Contractors of Mich v State Treasurer, __ Mich App
i NWa3d___ (2024) (Docket No. 369314); slip op at 8, Iv pending. This Court has
thus rejected the argument “ ‘that the issue of standing may be raised for the first time on appeal
because it pertains to jurisdiction.” ” Id., quoting In re Pollack Trust, 309 Mich App 125, 154; 867
NW2d 884 (2015). A defendant’s failure to raise the issue of standing in the first responsive
pleading or a motion filed before that pleading results in the waiver of the issue. Glen Lake-Crystal
River Watershed Riparians v Glen Lake Ass’n, 264 Mich App 523, 528; 695 NW2d 508 (2004).

We are not convinced by MAHB’s argument that defendant waived the standing issue.
MAHB says that defendant did not raise the issue of standing and that the issue was first raised by
Chief Justice Young during the oral argument before our Supreme Court in 2015. It is true that
defendant did not assert lack of standing in its list of affirmative defenses filed with its answer on
January 12, 2011. However, defendant’s answer denied an allegation of the complaint that was
pertinent to standing. In 6 of their complaint, plaintiffs alleged that they and their members were

® As noted earlier, the judge who decided the summary disposition motion was not the judge who
issued the bench-trial opinion.



injured and that they either absorbed the costs of the building fees or were forced to pass the costs
along to their customers, putting plaintiffs and their members at a competitive disadvantage. In its
answer, defendant responded to that allegation by stating that “[d]efendant denies the allegation
that [p]laintiffs are harmed by [defendant].” Although not an explicit reference to standing, this
part of the answer could be viewed as implicating the issue of standing. Moreover, the first
document that defendant filed in this case was a December 17, 2010 brief responding to plaintiffs’
motion for a preliminary injunction and order to show cause. In that brief, defendant asserted, “No
emergency exists and it is very unlikely that the [p]laintiffs will [have] success on the merits, if in
fact they even have standing to present this matter to the [c]ourt.” Although this was not a direct
assertion that plaintiffs lacked standing, this statement suggested that standing was an issue.
Overall, we are not convinced that defendant waived the issue of standing.

Also, our Supreme Court in MAHB IV remanded the case to the trial court for a resolution
of the standing issue. Our Supreme Court stated that, on remand, plaintiffs would be allowed to
establish standing. MAHB 1V, 504 Mich at 229 n 58. Our Supreme Court made no reference to
consideration of whether the standing issue had been waived. That is, our Supreme Court indicated
that the trial court’s task on remand was to determine whether plaintiffs had standing, not whether
defendant waived the standing issue. “It is the duty of the lower court or tribunal, on remand, to
comply strictly with the mandate of the appellate court.” Glenn v TPI Petroleum, Inc, 305 Mich
App 698, 706; 854 NW2d 509 (2014) (quotation marks and citations omitted). The trial court was
thus required to resolve the issue of standing on its own merits rather than deem the issue waived.

In its May 25, 2021 summary disposition opinion and order, the trial court thoroughly
analyzed the standing issue and concluded that MAHB “has standing to pursue a Headlee
Amendment claim.” In support of its motion, MAHB presented Schwartz’s affidavit, which
attested that three specific members of MAHB paid defendant’s building fees in 2010, the year
this lawsuit was filed. This affidavit further indicated that many more members paid the fees in
subsequent years, up to the time the summary disposition motion was filed, although, as noted, the
outset of the case is generally the relevant time period in assessing standing. League of Women
Voters, 506 Mich at 590. Defendant presented no evidence contesting the averments in Schwartz’s
affidavit. Therefore, the evidence provided at the summary disposition stage established beyond
dispute that MAHB’s members paid the fees that were alleged to constitute unlawful taxes under
the Headlee Amendment. MAHB thus possessed standing to advocate for the interests of its
members because some of the members themselves had a sufficient interest. Lansing Sch, 487
Mich at 373 n 21.

The trial court’s May 25, 2021 opinion and order also correctly rejected defendant’s so-
called ““pass-through’ argument, i.e., the notion that MAHB’s members, who were builders, paid
the building fees but were reimbursed by their customers, i.e., the homeowners. Defendant’s
“pass-through” theory was derived from a comment made by Chief Justice Young during the 2015
oral argument in our Supreme Court. But our Supreme Court itself did not adopt that theory, and
defendant has cited no authority supporting such a theory. The trial court agreed with MAHB that,

as an example, such a framework would prevent landlords from ever contesting
matters related to property taxes, since tenants pay monthly rent to the landlord that
is most certainly meant to cover the cost of the landlords’ property taxes. This
would mean a property owner would not have standing to sue over property tax
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matters—an absurd result. It is the same here. If [MAHB’s] members are the ones
who paid the Building Department fees, they may challenge it under the Headlee
Amendment—the [c]ourt sees no reason why [defendant] should be able to accept
the builders’ money but remain insulated from the builders’ legal challenge.
[MAHB] has established that it paid the Building Department fees and, in the
absence of any authority to the contrary, this [c]ourt holds that [MAHB] therefore
has standing to pursue a Headlee Amendment claim.

The trial court’s analysis was convincing. The court correctly rejected defendant’s “pass-through”
theory and concluded that MAHB possessed standing to pursue its Headlee Amendment claim.

Despite the resolution of the standing issue at the summary disposition stage, the trial
court’s February 2, 2023 bench-trial opinion revisited the issue and concluded that MAHB lacked
standing to pursue its Headlee Amendment claim. MAHB contends that the trial court was
foreclosed from examining the standing issue at the bench trial in light of the earlier summary
disposition decision. We disagree.

The litigation was filed in 2010 and assigned to Oakland Circuit Court Judge Shalina
Kumar. In May 2021, the summary disposition ruling addressing standing was rendered by Judge
Kumar. But, at the time of the bench trial in August 2022, Oakland County Circuit Court Judge
David Cohen presided over the matter. Judge Cohen was not bound by the prior standing decision
rendered by Judge Kumar. A circuit court judge is required to follow published decisions of the
Court of Appeals and Michigan Supreme Court. People v Hunt, 171 Mich App 174, 180; 429
NW2d 824 (1998). “There is no similar requirement that one circuit . . . judge follow the decision
of the other.” Id. Rather, a published decision of the Court of Appeals is controlling precedent,
MCR 7.215(C)(2), unless our Supreme Court takes other action, Holland Home v Grand Rapids,
219 Mich App 384, 394; 557 NW2d 118 (1996).

Although Judge Cohen was not foreclosed from revisiting the issue of standing rendered
by the prior circuit judge, we nonetheless question whether the issue of standing was properly
presented as an issue to be determined at trial. Defendant sought neither reconsideration nor an
interlocutory appeal of the trial court’s May 25, 2021 opinion and order concluding that MAHB
possessed standing to pursue its Headlee Amendment claim. Instead, defendant ignored that ruling
and simply presented the issue again, over 14 months later, in its trial brief. And the trial court did
little to refine or define the issues to be determined at trial; instead, in a May 10, 2022 order, the
trial court simply directed the parties to file trial briefs two weeks before the scheduled trial date
and allowed the parties, in those briefs, to “outlin[e] any and all issues involved in this action.”
We are left less than convinced that defendant or the trial court properly placed MAHB on notice
that it would be required to present evidence at trial, over and above that presented at the summary
disposition stage, regarding standing. In any event, we conclude that the standing decision
rendered on summary disposition was correct. Defendant provided no basis for revisiting the issue
at the bench trial. Attrial, defendant did not present evidence or controvert the affidavits submitted
by MAHB addressing standing. Judge Cohen expressed concern about the “pass-through” theory;
the fact that “the homebuilders pay the building fees but ultimately these fees are passed on to
homeowners. Therefore, the real injury is to the homeowners and not [MAHB] who is merely the
‘middleman’ for the fees.” However, the testimony addressing “pass-through” was given by
Huerta, who acknowledged that he was only speculating about the fees being passed on to

-10-



homeowners. Huerta noted that if a contractor paid the fee, he was unaware of the source or
whether it was recouped from the homeowner. Huerta admitted that he lacked personal knowledge
of how the fee payment occurred. Judge Cohen clearly erred by relying on this speculation. There
was no evidence that the fees paid by MAHB’s members were passed on to homeowners. Also,
as discussed earlier, even if such a “pass-through” of costs occurred, the trial court’s summary
disposition ruling correctly noted the analytical flaws of defendant’s novel theory and the lack of
authority to support it.

The trial court further erred in its bench-trial opinion by stating that MAHB’s standing
hinged on whether its members were qualified electors in the city of Troy. There is no such
requirement in order to have standing to pursue a Headlee Amendment claim. Asexplained earlier,
“[s]tanding to pursue violations of the Headlee Amendment is given to all taxpayers in the state.”
MAHB 1V, 504 Mich at 226; Const 1963, art 9, § 32. Further, our Supreme Court in MAHB 1V
remanded this case to the trial court to determine, inter alia, whether some of MAHB’s members
were taxpayers and whether MAHB thus had representational standing to maintain a claim under
the Headlee Amendment. MAHB 1V, 504 Mich at 229 n 58. As the trial court correctly ruled at
the summary disposition stage, some of MAHB’s members paid the fees alleged to constitute
unlawful taxes and thus qualified as taxpayers entitled to pursue a Headlee Amendment claim.

In concluding that MAHB’s members were required to be qualified electors in order to
have standing, the trial court’s bench-trial opinion relied on another provision of the Headlee
Amendment, Const 1963, art 9, § 31, which states, in relevant part:

Units of Local Government are hereby prohibited from levying any tax not
authorized by law or charter when this section is ratified or from increasing the rate
of an existing tax above that rate authorized by law or charter when this section is
ratified, without the approval of a majority of the qualified electors of that unit of
Local Government voting thereon.

However, this provision does not address standing. It does not state that only qualified electors
have standing to bring a Headlee Amendment claim. Rather, it provides that a new tax or tax
increase may not be imposed without the approval of a majority of the qualified electors. This
does not alter the fact that Const 1963, art 9, § 32 grants standing to all taxpayers in the state.

The trial court stated that these two constitutional provisions must be read together and that
a liberal construction in favor of defendant was required by Const 1963, art 7, § 34, which
provides, in relevant part, “The provisions of this constitution and law concerning counties,
townships, cities and villages shall be liberally construed in their favor.” But the meaning of Const
1963, art 9, § 32 is plain. It unambiguously grants standing to taxpayers and does not refer to
qualified electors. See Hathcock, 471 Mich at 468-469 (“This Court typically discerns the
common understanding of constitutional text by applying each term’s plain meaning at the time of
ratification.”). There is no need for construction, liberal or otherwise, to discern the meaning of
the language of Const 1963, art 9, 8 32. See AFP Specialties, Inc v Vereyken, 303 Mich App 497,
505; 844 NW2d 470 (2014) (a liberal-construction rule was inapplicable because the statutory
provision at issue was unambiguous and thus “need[ed] no construction, liberal or otherwise, to
determine its meaning.”); Riverview v Sibley Limestone, 270 Mich App 627, 631; 716 NW2d 615
(2006) (noting that “[I]Jaws concerning a city must be liberally construed in its favor” under Const
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1963, art 7, 8 34, but that “the primary purpose of statutory interpretation is to give effect to
legislative intent,” which is determined by the statutory language if it is unambiguous). The trial
court’s imposition of a “qualified elector” requirement for standing contravened the clear text of
Const 1963, art 9, § 32.

Accordingly, we agree with MAHB that it possessed standing to pursue its Headlee
Amendment claim. The trial court erred in its bench-trial opinion in concluding that MAHB lacked
standing on that claim. Moreover, the trial court determined that, if MAHB had standing, its
Headlee Amendment claim would succeed on the merits, i.e., that defendant violated the Headlee
Amendment because its building fees were unlawful taxes. As will be explained, the trial court
did not err in that determination. We thus reverse the judgment for defendant on the Headlee
Amendment claim and remand for entry of judgment in favor of MAHB on that claim.

Defendant asserts an alternative ground for affirming the judgment in its favor on the
Headlee Amendment claim. Defendant argues that the trial court erred in finding that, if MAHB
had standing, its Headlee Amendment claim would succeed on the merits. We disagree with
defendant’s argument.

“There is no bright-line test for distinguishing between a valid user fee and a tax that
violates the Headlee Amendment.” Bolt v Lansing, 459 Mich 152, 160; 587 NW2d 264 (1998).
“In general, ‘a fee is exchanged for a service rendered or a benefit conferred, and some reasonable
relationship exists between the amount of the fee and the value of the service or benefit. A tax, on
the other hand, is designed to raise revenue.” ” Shaw v Dearborn, 329 Mich App 640, 653; 944
NW2d 153 (2019), quoting Bolt, 459 Mich at 161.

Under Bolt, courts apply three key criteria when distinguishing between a user fee
and a tax: (1) “a user fee must serve a regulatory purpose rather than a revenue-
raising purpose”; (2) “user fees must be proportionate to the necessary costs of the
service”; and (3) a user fee is voluntary in that users are “able to refuse or limit their
use of the commaodity or service.” [Shaw, 329 Mich App at 653, quoting Bolt, 459
Mich at 161-162.]

“These criteria are not to be considered in isolation, but rather in their totality, such that a weakness
in one area would not necessarily mandate a finding that the charge is not a fee.” Shaw, 329 Mich
App at 653 (quotation marks and citation omitted).

“A fee charged by a municipality is presumed reasonable unless it is facially or evidently
so wholly out of proportion to the expense involved that it must be held to be a mere guise or
subterfuge to obtain the increased revenue.” Id. at 654 (quotation marks and citation omitted).
This presumption of reasonableness is pertinent to the second Bolt factor regarding the
proportionality of a charge imposed by a city. Id. This presumption can be overcome by
presenting sufficient evidence to the contrary. Id. at 654-655.

In its bench-trial opinion, the trial court analyzed the merits of the Headlee Amendment
claim by applying the Bolt test. The court concluded:
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If [MAHB] had established standing at trial, the [c]ourt would have found
a violation of the Headlee Amendment because the [c]ourt finds there was not
proportionality between the fees and cost of services, therefore creating an
unauthorized surplus that was revenue generating. Further, the [c]ourt finds that
[the] fees were not voluntary. Homeowners did not have a choice about the use of
building services to carry out necessary repairs. If a homeowner chose not to do a
repair, he risked making his property uninhabitable.

The trial court did not err in its application of the Bolt test. The first two Bolt factors are
closely related and may be analyzed together. Graham v Kochville Twp, 236 Mich App 141, 151;
599 NW2d 793 (1999). Evidence supported the trial court’s finding that there was a lack of
proportionality between the fees and the cost of services and that this generated revenue in the
form of an unauthorized surplus. In 2010, defendant privatized its Building Department by
entering into a contract with SAFEbuilt. Under that contract, defendant retained 20% to 25% of
the Building Department fees. Defendant’s own financial records revealed that, following the
privatization of the Building Department, defendant consistently generated significant surplus fees
every year from 2012 to 2019, resulting in a total surplus of more than $3.2 million for that time
period. This indicates that the excessive portion of the fees served a revenue-raising purpose and
that there was a lack of proportionality between the amount of the fees and the cost of service.
This conclusion is supported by the testimony of Patrick Anderson, MAHB’s expert on economics,
public finance, and the Headlee Amendment. Anderson opined that consistently raising revenue
to such an extent indicated a revenue-raising purpose and that the excessive portion of the fees that
contributed to a surplus qualified as a tax.

Further, Anderson concluded that defendant was blatantly misrepresenting its building
inspection costs for the 2019-2020 and 2020-2021 fiscal years. Defendant was including costs
from other city departments, even when those departments received separate fees for the relevant
activity, thereby engaging in what Anderson viewed as an impermissible “double dip.” Anderson
viewed it as inappropriate to charge a building inspection fee to pay for services performed by
departments other than the Building Department. From reviewing the city budgets and the
Comprehensive Annual Financial Reports (CAFRs), Anderson determined that there were internal
inconsistencies in the CAFRs and that defendant was earning more in fees than the amount of its
actual costs each year. Anderson believed this could explain why defendant was changing its
manner of determining costs; defendant was claiming to have lost money in performing building
inspection services. Defendant was improperly counting more than $400,000 in costs from other
departments as direct costs of the Building Department and then calculating indirect costs as a
percentage of the alleged direct costs. Anderson stated that defendant was engaging in a “triple
dip” by counting as indirect costs a percentage of alleged direct costs from other departments for
which defendant collected a separate fee.

Anderson thus believed that defendant collected excessive fees that bore no relationship to
the costs of the Building Department. He opined that these excessive fees deposited into the
general fund constituted an unauthorized tax that violated the Headlee Amendment.

The trial court found that Anderson testified in a credible and forthright manner and that
his testimony was persuasive. This Court “give[s] deference to the trial court’s superior ability to
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judge the credibility of the witnesses who appeared before it.” Glen Lake-Crystal River Watershed
Riparians, 264 Mich App at 531 (quotation marks and citations omitted).

The trial court’s findings regarding the first two Bolt factors were consistent with its
findings on the CCA claim. The court found that defendant “increased its direct costs using ‘costs’
not envisioned by the CCA. These newly designated ‘direct costs’ escalated the indirect costs
proportionately. [Defendant] used this analysis to continue to justify retaining surplus funds.”
Defendant’s “financial reports clearly show that the actual costs of their [B]uilding [D]epartment
fell under budget for calendar [sic: fiscal] years ending in 2020 and 2021. The [c]ourt agrees with
Mr. Anderson’s testimony that [defendant] can only charge for building code work and that other
city departments are not performing such work.” The court also agreed with Anderson that
defendant could not “double dip and charge for services that have separate fees such as [Freedom
of Information Act (FOIA), MCL 15.231 et seq.] requests, multifamily property inspections, soil
erosion and sidewalk permits and [F]ire [D]epartment inspections. [Defendant] also cannot charge
for services provided by the [c]ity [c]lerk and [t]reasurer as these are constitutionally mandated
offices.”

Overall, the evidence at trial supported the trial court’s findings regarding the first two Bolt
factors. The trial court did not err in finding a lack of “proportionality between the fees and cost
of services, therefore creating an unauthorized surplus that was revenue generating.”

Nor did the trial court err in its finding regarding the third Bolt factor, i.e., whether the fees
were voluntary. The trial court found “that [the] fees were not voluntary. Homeowners did not
have a choice about the use of building services to carry out necessary repairs. If a homeowner
chose not to do a repair, he risked making his property uninhabitable.”

Our Supreme Court has rejected the proposition

that property owners can control the amount of the fee they pay by building less on
their property. . . . [W]e do not find that this is a legitimate method for controlling
the amount of the fee because it is tantamount to requiring property owners to
relinquish their rights of ownership to their property by declining to build on the
property. [Bolt, 459 Mich at 168.]

Moreover, the testimony of defendant’s building official, Huerta, supported the trial court’s
finding on this factor. Huerta agreed that a building permit is required if a furnace or electric water
heater fails and must be replaced. If water pipes break and must be replaced, a building permit is
required in some instances. If an upstairs washing machine breaks and leaks water, a building
permit is required to replace rotting floor and ceiling. Payment of a building permit fee is not
voluntary if an incident occurs that requires such work. The trial court aptly noted that a
homeowner would risk making their property uninhabitable by declining to perform necessary
repairs. Overall, the court did not err in its finding on this factor.

Accordingly, the trial court properly found that the application of the Bolt factors leads to
the conclusion that the building fee constituted a tax and that defendant therefore violated the
Headlee Amendment. Because MAHB had standing to pursue its Headlee Amendment claim and
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the trial court correctly found a violation of the Headlee Amendment, we reverse the judgment for
defendant and remand for entry of judgment in MAHB’s favor on this claim.

III. DEFENDANT’S CROSS-APPEAL

Defendant first argues on cross-appeal that the trial court erred in denying the request for
summary disposition in its favor on the CCA claim. Specifically, defendant asserts that it
presented sufficient evidence to support a ruling in its favor on the CCA claim and that the
judiciary lacks authority to review the discretionary action of its City Council in setting the fee
amounts. We disagree.®

A trial court’s decision on a motion for summary disposition is reviewed de novo. El-
Khalil, 504 Mich at 159. MAHB moved for summary disposition under MCR 2.116(C)(10). In
response, defendant requested summary disposition in its favor pursuant to MCR 2.116(1)(2). “If,
after careful review of the evidence, it appears to the trial court that there is no genuine issue of
material fact and the opposing party is entitled to judgment as a matter of law, then summary
disposition is properly granted under MCR 2.116(1)(2).” Lockwood v Ellington Twp, 323 Mich
App 392, 401; 917 NW2d 413 (2018) (citation omitted). This Court considers de novo whether
the judiciary has constitutional and statutory authority to review a municipal decision. See Warda
v Flushing City Council, 472 Mich 326, 330; 696 NW2d 671 (2005) (citations omitted).

MCL 125.1522(1) states:

The legislative body of a governmental subdivision shall establish reasonable fees
to be charged by the governmental subdivision for acts and services performed by
the enforcing agency or construction board of appeals under this act, which fees
shall be intended to bear a reasonable relation to the cost, including overhead, to
the governmental subdivision of the acts and services, including, without limitation,
those services and acts as, in case of an enforcing agency, issuance of building
permits, examination of plans and specifications, inspection of construction
undertaken pursuant to a building permit, and the issuance of certificates of use and
occupancy, and, in case of a board of appeals, hearing appeals in accordance with
this act. The enforcing agency shall collect the fees established under this
subsection. The legislative body of a governmental subdivision shall only use fees

® Defendant’s principal brief on cross-appeal also asserts that MAHB’s remedy was to present its
position to its City Council or to submit an inquiry to the Michigan Department of Treasury. In
its brief on cross-appeal, MAHB interprets this argument to mean that MAHB failed to exhaust its
administrative remedies. MAHB argues in response that our Supreme Court ruled in 2015 that
MAHB was not required to exhaust administrative remedies before filing this lawsuit, see MAHB
I1, 497 Mich at 288, and ruled in 2019 that MAHB had a private cause of action for declaratory
and injunctive relief to redress violations of the CCA, see MAHB 1V, 504 Mich at 225-226. In its
reply brief, defendant expressly states that it is not making an exhaustion-of-administrative-
remedies argument. In light of defendant’s clarification in its reply brief that it is not making such
an argument, we will not address exhaustion of administrative remedies.
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generated under this section for the operation of the enforcing agency or the
construction board of appeals, or both, and shall not use the fees for any other
purpose.

In MAHB 1V, 504 Mich at 216, our Supreme Court explained:

The parties agree that MCL 125.1522(1) places three restrictions on a
municipality’s authority to establish fees under the CCA. One—the amount of the
fee “shall” be reasonable. Two—the amount of the fee “shall” be reasonably
related to the cost of providing the service. And three—the fees collected “shall”
only be used for the operation of the enforcing agency or the construction board of
appeals, or both, and “shall” not be used for any other purpose.

Our Supreme Court noted that defendant’s “discretion under MCL 125.1522(1) is not unfettered;
it is subject to a reasonableness component that ensures payments are related to the costs for
building inspection services performed or overhead, not the overall operation of the Building
Department.” MAHB IV, 504 Mich at 219. “MCL 125.1522(1) does not envision a ‘surplus’ baked
consistently into the fees.” MAHB IV, 504 Mich at 219. But defendant is permitted to retain
“revenue to cover the direct and indirect costs of the services it provides.” Id. at 221. The Court
agreed with defendant that “there is no mandate to set fees that exactly match the expenditures,
especially since the fee setting process can only be a best estimate of what the future revenue and
expenses will be in the coming year.” Id. at 222 (quotation marks omitted). “MCL 125.1522(1)
requires only that the ‘fees shall be intended to bear a reasonable relation to the cost, including
overhead.” Exactitude is not required.” MAHB IV, 504 Mich at 222. Our Supreme Court
remanded the case to the trial court for further findings on the amount of costs. Id.

The trial court correctly determined that a genuine issue of material fact existed regarding
whether defendant violated the CCA. Defendant suggests that its evidence, including an affidavit
of its Chief Financial Officer (CFO), Rob Maleszyk, provided “a sufficient basis to rule in
[defendant’s] favor” on the CCA claim. But there was conflicting evidence at the summary
disposition stage regarding the amount of defendant’s indirect costs in the 2018-2019 fiscal year.
Indeed, defendant itself repeatedly altered its methodology for determining costs following our
Supreme Court’s decision in MAHB IV. MAHB’s position regarding the amount of indirect costs
was supported by the affidavit and report of its expert, Anderson.” The trial court aptly noted the
parties’ widely varying calculations of indirect costs. The trial court found it troubling that
defendant at one point used a methodology to arrive at $780,728.86 in indirect costs, which was
roughly four times the amount of its original calculation, after our Supreme Court ruled in MAHB
IV that defendant had accumulated an unlawful surplus. See MAHB IV, 504 Mich at 220. Also,
the trial court found it concerning that defendant “did not include this new analysis in its

" Defendant notes that Anderson lacked municipal finance experience, but it provides no basis to
question Anderson’s expertise in economics, public finance, and the Headlee Amendment. Any
gaps or weaknesses in a witness’s expertise affects the weight of the witness’s testimony, not its
admissibility; and, it is generally for the trier of fact to decide the extent of a witness’s expertise.
Surman v Surman, 277 Mich App 287, 309-310; 745 NW2d 802 (2007).

-16-



[2019- 12020 CAFR, instead reverting to its old methodology while arguing something different
in this [c]ourt.”

The conflicting evidence precluded a grant of summary disposition to either party on the
CCA claim. Summary disposition is improper when the evidence is conflicting. Patrick v
Turkelson, 322 Mich App 595, 605; 913 NW2d 369 (2018) (citation omitted). “A trial court may
not weigh evidence when ruling on a summary disposition motion, or make credibility
determinations.” Bank of America, NA v Fidelity Nat’l Title Ins Co, 316 Mich App 480, 512; 892
NW2d 467 (2016) (citations omitted). “It is for the trier of fact to assess credibility . ...” Id.

We also reject defendant’s argument that the judiciary lacks authority to review the
discretionary action of its City Council in determining the fee amounts. Defendant cites Warda
for the proposition that the judiciary is precluded from reviewing the discretionary action of a
legislative body. Defendant’s reliance on Warda is misplaced.

In Warda, 472 Mich at 329-330, our Supreme Court considered whether a municipality’s
decision to deny a police officer’s request for reimbursement of attorney fees under
MCL 691.1408(2) was subject to judicial review. The Court noted that the statute used the word
“may,” which indicated “that the decision to pay an officer’s attorney fees is a matter left to the
discretion of the municipality.” Warda, 472 Mich at 332. The Court further observed “that the
statute does not limit or qualify the word ‘may’ (with, for instance, a requirement of
reasonableness) or provide any other standards by which that discretion is to be exercised.” Id.
Hence, the municipal defendant’s “city council had full discretion under MCL 691.1408(2) in
choosing whether to reimburse plaintiff’s attorney fees.” Warda, 472 Mich at 332.

While the statute affords the city council the discretion to decide whether to
reimburse a claim for attorney fees, the statute says nothing about the limits within
which that discretion is to be exercised, let alone by which an appellate court would
be guided in its review of a decision made pursuant to that discretion. As such, the
Flushing city council’s action to deny reimbursement of attorney fees is conclusive.
[Id. at 333.]

“[Blecause the statute provides no limits within which the city council’s discretion is to be
exercised, let alone by which an appellate court would be guided in its review of an exercise of
that discretion, MCL 691.1408(2) affords plaintiff no basis for relief.” Warda, 472 Mich at 335.
In sum, “a judicially comprehensible standard is required in order to enable judicial review. Here,
there is no such standard.” Id. at 339.

In contrast to the statute at issue in Warda, MCL 125.1522(1) provides judicially
comprehensible standards to guide the judiciary in reviewing the discretionary municipal
determination of the amount of building fees. Our Supreme Court in MAHB IV explained that
three restrictions were placed on a municipality’s authority to enact CCA fees—a reasonable
amount, a reasonable relationship to the cost of providing the service, and the fees shall only be
used for the operation of the enforcement agency. MAHB IV, 504 Mich at 216. And, this
reasonableness component stated in MCL 125.1522(1) was not unfettered but must bear a
relationship to the costs of building inspection services. MAHB 1V, 504 Mich at 219. Hence,
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MCL 125.1522(1) provides criteria for the judiciary to apply that were found to be lacking in the
statute at issue in Warda. Judicial review is thus permitted in the instant case.

Defendant next argues on cross-appeal that it was entitled to summary disposition
regarding whether MAHB had standing to pursue its Headlee Amendment claim. This issue was
already addressed in the context of MAHB’s appeal. As explained earlier, the trial court at the
summary disposition stage properly ruled in favor of MAHB on the standing issue. Defendant
presents no argument on cross-appeal that was not already considered earlier. We thus reject
defendant’s argument that it was entitled to summary disposition on the standing issue.

Defendant further argues that it was entitled to summary disposition on the merits of
MAHB’s Headlee Amendment claim. We disagree.

The pertinent legal principles regarding a Headlee Amendment claim, including the Bolt
factors, were summarized earlier. The trial court ruled that summary disposition on the merits was
inappropriate. The court stated that “whether the Headlee Amendment has been violated
necessarily relies on the amount of surplus [defendant] has received,” and, “given that there exists
a question of fact as to the amount of indirect costs associated with Building Department
functions,” there were questions of fact regarding the first two Bolt factors, i.e., “the purpose and
proportionality of Building Department fees under a Headlee framework.”

The trial court provided a more detailed analysis in support of this conclusion:

In the instant case, because there is an open question of fact concerning the
amount of indirect costs associated with Building Department functions, with the
parties presenting very different figures and calculations for these indirect costs—
and therefore, the amount of surplus [defendant] has received—the [c]ourt cannot
yet make a determination concerning whether the fees are regulatory or revenue-
raising, or whether the fees are proportional to the costs of the service. Of course,
the [Michigan] Supreme Court already held “that the use of the revenue generated
by [defendant’s] building inspection fees to pay the Building Department’s
budgetary shortfalls in previous years violates MCL 125.1522(1) because it is not
reasonably related to the cost of acts and services provided by the Building
Department.” [MAHB 1V], 504 Mich at 229. While this holding applied only to
the CCA claim, there is good reason to believe it may also apply to [MAHB’s]
Headlee Amendment claim. However, the [Michigan] Supreme Court also held
that [defendant] was within its lawful rights to recoup its indirect costs. Id. at 221.
If the trier of fact does ultimately conclude that the proper indirect costs for 2019
are $4,227, that may very well yield a substantially different outcome under the
Bolt criteria [than] indirect costs in the amount of $187,636 or $780,728.86, as a
smaller amount of indirect costs may make it more likely that the fees are not
proportional to the costs and that [defendant’s] true purpose was to raise
revenue. . . .

Therefore, given the existence of this factual dispute, the court concluded that summary disposition
on the merits of the Headlee Amendment claim was inappropriate.
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The trial court’s reasoning was sound. The parties presented widely varying calculations
and figures for the amount of indirect costs, ranging from $4,227 to $780,728.86. The amount of
indirect costs was pertinent to the extent of defendant’s surplus. Resolution of this factual question
was critical to an evaluation of the first two Bolt factors, i.e., whether the fees served a regulatory
or revenue-raising purpose and whether the fees were proportionate to the necessary costs of the
service. Bolt, 459 Mich at 161-162; Shaw, 329 Mich App at 653. The trial court therefore properly
declined to grant summary disposition to either party on the merits of the Headlee Amendment
claim.

Defendant next argues on cross-appeal that the trial court erred in its bench-trial
determination that defendant violated the CCA. Defendant reasons that its expenses exceeded
revenue in the 2019-2020 and 2020-2021 fiscal years and that its building permit fees were not
disproportionately high. Defendant challenges the trial court’s view that it could not include costs
incurred by departments other than the Building Department. Defendant contends that registration
under the Skilled Trades Regulation Act (STRA), MCL 339.5901 et seq., was not required for all
employees who perform Building Department services and that SAFEbuilt was contractually
required to work with other city departments. Defendant further argues that MAHB’s CCA claim
is moot because defendant terminated its contract with SAFEbuilt. Defendant’s arguments are
unavailing.

This Court “review[s] a trial court’s findings of fact in a bench trial for clear error and its
conclusions of law de novo.” Chelsea Investment Group, 288 Mich App at 250. Clear error exists
if there is no evidentiary support for a finding or if this Court has a definite and firm conviction
that a mistake has occurred. Id. at 251 (citation omitted). “The trial court’s findings are given
great deference because it is in a better position to examine the facts.” Id. This Court reviews de
novo whether an issue is moot. Garrett v Washington, 314 Mich App 436, 449; 886 NW2d 762
(2016).

In MAHB IV, 504 Mich at 216, our Supreme Court explained the three mandatory
restrictions that limited a municipality’s authority to establish CCA fees, including fee
reasonableness, the fee amount reasonably related to the service cost, and the fee collected to solely
be used for the operation of the enforcing agency. This reasonableness component was designed
to ensure that the payments bore a relationship to building inspection services or overhead, not to
fund the entire Building Department operation. Id. at 219.

Defendant’s argument that its costs exceeded its revenue for the 2019-2020 and 2020-2021
fiscal years hinges on the inclusion of costs incurred by departments other than the Building
Department. However, the trial court correctly concluded that it was inappropriate for defendant
to include such costs. In support of this conclusion, the trial court accurately summarized relevant
provisions of the CCA.

In particular, under the CCA, a unit of local government like defendant may choose to
administer and enforce the Michigan building code. MCL 125.1508a(2); MCL 125.1508b(1). The
local government shall designate an “enforcing agency” within the governmental unit to carry out
the administration and enforcement of the building code. MCL 125.1508b(2); MCL 125.1502a(t).
The enforcing agency is subject to the approval of the State Construction Code Commission.
MCL 125.1508a(5); MCL 125.1508b(6). The local government is required to certify “that the
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enforcing agency is qualified by experience or training to administer and enforce the code and all
related acts and rules, that agency personnel are provided as necessary, administrative services are
provided, plan review services are provided, and timely field inspection services shall be
provided.” MCL 125.1508a(5); see also MCL 125.1508b(6) (containing similar language).®

MCL 339.6021(1), a provision of the STRA, provides that, “[s]ubject to subsection (2), an
individual shall not be appointed or employed as a building official, inspector, or plan reviewer by
an enforcing agency, unless the individual is registered under this article and the rules promulgated
under this article.” MCL 339.6021(2) states, “[a]n individual who becomes employed by a
governmental subdivision as a building official, plan reviewer, or inspector, if not already
registered, shall within 30 days of employment apply to the [State Construction Code Commission]
for provisional registration.”

Upon certification by the State Construction Code Commission, it is the enforcing agency
that has authority to administer and enforce the building code. MCL 125.1522(1) refers to acts
and services performed by the enforcing agency. Those acts and services of an enforcing agency
include “issuance of building permits, examination of plans and specifications, inspection of
construction undertaken pursuant to a building permit, and the issuance of certificates of use and
occupancy . ...” MCL 125.1522(1).

Defendant’s CFO, Maleszyk, testified that he understood that, under the CCA, building
services are to be provided by the enforcing agency. Maleszyk further indicated that he understood
that the enforcing agency in this case is defendant’s Building Department.

Defendant’s building official, Huerta, likewise testified that he understood that, under the
CCA, building services are to be provided by the enforcing agency. Huerta further agreed that
MCL 125.1522(1) contained a list of activities that could only be performed by the enforcing
agency, and Huerta agreed that those activities included issuance of building permits, examination
of plans and specifications, inspection of construction undertaken pursuant to a building permit,
and issuance of certificates of use and occupancy. Huerta further agreed that the enforcing agency
in this case is defendant’s Building Department. Huerta understood that STRA registration was
required for city employees who performed work as an inspector or plan reviewer. He agreed that

8 The approval and certification requirements of MCL 125.1508a(5) and MCL 125.1508b(6) apply
when a unit of local government did not enforce the building code before the effective date of the
CCA, i.e., December 28, 1999, and when the local government has elected to undertake such
enforcement after that date. The parties do not address any implications in the present case of this
temporal aspect of these provisions. Defendant does not present any argument disputing the
applicability of these provisions in this case, even though the trial court cited the provisions. In
any event, these provisions are not critical to the resolution of this case. As will be discussed later,
defendant’s own witnesses acknowledged that building services are to be provided by the
enforcing agency, which they concede is defendant’s Building Department, and there was ample
evidence to support the trial court’s determination that defendant violated MCL 125.1522(1).
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none of the employees from other city departments who performed Building Department services
had STRA registration.

MAHB’s expert, Anderson, testified that estimating indirect costs as a percentage of costs
that are not direct costs of the Building Department is unreasonable and constitutes “double
dipping.” He explained that, under the CCA and a guidance memorandum from the Michigan
Department of Treasury, direct costs are costs of the enforcing agency, i.e., the Building
Department. Costs incurred by statutorily required offices such as the city clerk and the city
treasurer may not be included. In Anderson’s view, defendant was blatantly misrepresenting its
building inspection costs. Defendant was including costs from other city departments, even when
those departments received separate fees for the relevant activity, thereby engaging in an
impermissible “double dip.” Anderson viewed it as inappropriate to charge a building inspection
fee to pay for services performed by departments other than the Building Department.

From reviewing the city budgets and the CAFRs, Anderson determined that there were
internal inconsistencies in the CAFRs and that defendant was earning more in fees than the amount
of its actual costs each year. In Anderson’s view, this explained why defendant was changing its
manner of determining costs; defendant was claiming to have lost money in performing building
inspection services. Defendant was improperly counting more than $400,000 in costs from other
departments as direct costs of the Building Department and then calculating indirect costs as a
percentage of the alleged direct costs. Defendant was engaging in a “triple dip” by counting as
indirect costs a percentage of alleged direct costs from other departments for which defendant
collected a separate fee.

Anderson had also reviewed an expense report or spreadsheet recently prepared by
defendant’s CFO, Maleszyk, in purported support of the 2020-2021 CAFR. In this new expense
report, defendant was continuing to calculate indirect costs as a percentage of direct costs that
improperly included alleged costs from departments other than the Building Department. This
new expense report did not give Anderson confidence that defendant was making any effort to
follow the law. Anderson did not view this new document as credible because he believed it was
prepared for this litigation and contradicted information in the 2020-2021 CAFR. Anderson
preferred to rely on the CAFR because it was legally required and provided to the City Council,
the Michigan Department of Treasury, and the public. This new expense report indicated that
defendant was now including $600,000 in costs from other departments and was continuing to
“triple dip” by calculating indirect costs as a percentage of these improperly included direct costs.

Anderson later clarified his testimony regarding the internal inconsistencies in defendant’s
CAFRs. Anderson testified that the main statements of expenditures in defendant’s CAFRs did
not show a deficit but showed the actual expenditures. However, there were discrepancies between
the statements of expenditures and the “notes” sections of the CAFRs, which showed a deficit.
For example, the “notes” section of the 2018-2019 CAFR showed direct costs different from what
was in the statement of expenditures in that same CAFR. Significant discrepancies between the
“notes” section and the main body of the document likewise existed in the 2019-2020 and 2020-
2021 CAFRs. Purported costs from other city departments were included in the “notes” sections
and in Maleszyk’s spreadsheets.
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Anderson testified regarding provisions of defendant’s contract with SAFEDbuilt requiring
SAFEDuilt to coordinate or work in unison with other city departments. Those provisions did not
mean that the other city departments were performing building inspection work.

The trial court found that Anderson “testified in a credible and forthright manner” and that
his testimony was persuasive. This Court “give[s] deference to the trial court’s superior ability to
judge the credibility of the witnesses who appeared before it.” Glen Lake-Crystal River Watershed
Riparians, 264 Mich App at 531 (quotation marks and citations omitted).

The trial court found that, following the issuance of our Supreme Court’s opinion in MAHB
IV, defendant “increased its direct costs using ‘costs’ not envisioned by the CCA. These newly
designated ‘direct costs’ escalated the indirect costs proportionately,” given that defendant
calculated indirect costs as a percentage of direct costs. Defendant “used this analysis to continue
to justify retaining surplus funds.” The court determined that defendant’s “financial reports clearly
show that the actual costs of their [B]uilding [D]epartment fell under budget for calendar [sic:
fiscal] years ending in 2020 and 2021. The [c]ourt agrees with Mr. Anderson’s testimony that
[defendant] can only charge for building code work and that other city departments are not
performing such work.” The trial court agreed with MAHB

that the true direct costs of the Building Department are those set forth on [page]
38 of the financial reports and that the spreadsheets setting forth other department
costs cannot be added to the Building Department costs as “additional” direct costs.
The calculation of indirect costs using the percentages set forth on [page] 59 of the
financial reports should have been applied to these direct costs. The [c]ourt also
agrees with Mr. Anderson’s testimony that if you remove the double charges, clerk
and treasury charges and costs not related to the [B]Juilding [D]epartment’s express
functions the remaining indirect costs authorized by law are those incurred by
[defendant’s] Human Resources, Purchasing and Finance Departments. These
totaled $5,772.26 in [the 2019-2020 fiscal year] and $7,369.00 in [the 2020-2021
fiscal year].

The trial court further expressed its disagreement with defendant’s position that

Huerta could assign [B]uilding [D]epartment functions to other departments or that
the [SAFEbuilt] contract requiring “coordination” with other departments meant
allowing other departments to do [B]uilding [D]epartment work. Nowhere in the
CCA does it state that a building official can delegate [B]luilding [D]epartment
functions to other city departments.

The trial court’s findings were supported by the evidence at trial, including Anderson’s
testimony, and the court’s legal conclusions conformed with the applicable law. Defendant’s
inclusion of costs incurred by other city departments was inconsistent with the CCA.
MCL 125.1522(1) requires consideration of costs incurred from services performed by the
enforcing agency, which, as admitted by defendant’s own witnesses, was the Building Department
in this case. The trial court properly concluded that defendant could not “continue to designate
other department costs as being direct costs of the [B]uilding [D]epartment and use a percentage
of these inflated costs to calculate its indirect costs. This method of calculating costs violates the
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CCA’s requirement that fees be related to [B]uilding [D]epartment costs.” The court also correctly
reasoned that SAFEbuilt’s purported contractual duty to coordinate with other city departments
did not mean that the other departments were performing Building Department work.
Accordingly, the trial court did not err in its determination that defendant violated the CCA.

Finally, we disagree with defendant’s contention that the CCA claim should have been
dismissed as moot in light of the termination of defendant’s contract with SAFEbuilt. Courts
generally do not decide moot issues. B P 7 v Bureau of State Lottery, 231 Mich App 356, 359;
586 NW2d 117 (1998) (citation omitted). “A case is moot when it presents only abstract questions
of law that do not rest upon existing facts or rights.” Id. An issue is moot when an event occurs
that makes it impossible to grant relief. Id. In rejecting defendant’s mootness argument, the trial
court aptly noted that, despite the termination of the contract with SAFEbuilt, defendant “still has
to comply with the CCA and ensure that its fees are related to its direct and indirect costs.” The
evidence at trial indicated that defendant was continuing to calculate its indirect costs in a manner
that violated the CCA. Anderson testified that defendant’s termination of its contract with
SAFEDbuilt did not affect any of Anderson’s conclusions, given the most recent expense report
indicating that defendant intended to continue calculating costs improperly. The trial court
therefore did not err in rejecting defendant’s contention that the CCA claim was moot.

Affirmed in part, reversed in part, and remanded for entry of judgment in favor of MAHB
on its Headlee Amendment claim. We do not retain jurisdiction.

/s/ Anica Letica
/s/ Mark T. Boonstra
/s/ Philip P. Mariani
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